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COMMITTEE  LETTER  OF  TRANSMITTAL 

Sacramento,  California,  January  4,  1965 
State  Capitol  Building 
Hon.  Jesse  M.  Unruh 

Speaker  of  the  Assembly 
Hon.  Glenn  M.  Anderson 
President  of  the  Senate 

Gentleman : 

We  are  submitting  herewith  to  you  and  to  the  Honorable  Members 
of  the  California  Legislature  the  first  report  of  the  Joint  Legislative 
Retirement  Committee. 

This  committee  was  established  as  a  permanent  committee  of  the  Leg- 
islature by  Assembly  Bill  No.  1672,  passed  in  the  Regular  Session  of 
1963.  The  committee  is  an  outgrowth  of  the  Joint  Interim  Committee 
on  the  Investment  of  Public  Retirement  and  Pension  Funds.  The  com- 
mittee was  established  as  a  permanent  committee  of  the  Legislature  to 
study  all  bill  and  proposals  dealing  with  the  various  retirement  sys- 
tems of  and  in  the  State  of  California  over  which  the  Legislature  has 
authority. 

The  members  of  the  committee  are  Assemblyman  Don  A.  Allen,  Sr., 
Chairman;  Senator  Alan  Short,  Vice  Chairman;  Senator  Randolph 
Collier ;  Senator  Alvin  C.  Weingand ;  all  veterans  of  the  prior  commit- 
tee; and  Assemblyman  E.  Richard  Barnes  and  Assemblyman  Harvey 
Johnson,  appointed  after  the  creation  of  this  permanent  committee. 

Since  the  end  of  the  1963  General  Session,  this  committee  has  held 
nine  public  hearings,  for  a  total  of  twelve  (12)  days,  on  eleven  (11) 
Assembly  Bills  and  three  (3)  House  Resolutions  referred  from  the 
1963  General  Session  and  the  1964  Budget  Session  of  the  California 
Legislature. 

The  findings  and  recommendations  contained  in  this  report  are  the 
result  of  these  public  hearings  conducted  by  the  committee  and  con- 
siderable research  by  individual  committee  members  and  the  com- 
mittee secretary. 

It  was  the  unanimous  recommendation  of  the  committee  that  there 
be  no  committee  legislation.  The  members  felt  that  unfortunately  in 
the  past  some  committees  had,  after  hearing,  drafted  their  own  bills 
and  thus  usurped  legislation  of  other  members.  We  recommend  that, 
based  on  our  findings,  the  original  authors  of  these  bills  reintroduce 
similar  legislation  if  they  so  desire. 

Don  a.  Allen,  Sr.,  Chairman 
Alan  Short,  Nice  Chairman 
E.  Richard  Barnes  .  Randolph  Collier 

Harvey  Johnson  Alvin  C.  Weingand 


(5) 


STATE   EMPLOYEES'   RETIREMENT 

NONINDUSTRIAL  DISABILITY  BENEFIT 

Assembly  Bill  No.  208  (Meyers,  Belotti,  Foran,  Gaffney,  and  Marks— 
1964  First  Extraordinary  Session)  was  heard  in  San  Francisco  on 
September  21,  1964.  The  bill  relates  to  the  State  Employees'  Retirement 
System  and  will  do  the  following : 

1.  It  proposes  to  increase  the  nonindustrial  disability  retirement  allow- 

ance minimum  from  one-fourth  to  a  one-third  of  final  compensa- 
tion basis  as  to  state  members  or  local  members  whose  employing 
agencies  have  so  contracted. 

2.  It  includes  those  employees  already  retired. 

3.  It  requires  an  additional  state  contribution  to  the  Retirement  Fund 

of  one-tenth  of  1  percent  of  the  salaries  of  warden  members  and 
one-hundredth  of  1  percent  of  the  salaries  of  state  miscellaneous 
members. 

FINDINGS 

1.  The  present  nonindustrial  disability  allowance  formula  provides  for 

one  and  one-half  (11/2)  percent  of  the  member's  final  compensa- 
tion for  each  year  of  service.  Therefore,  if  the  member  had  10 
years  of  service  his  allowance  under  this  formula  would  be  15 
percent  of  his  final  salary. 

2.  The  present  nonindustrial  disability  retirement  allowance  provision 

includes  a  special  formula  to  be  used  if  the  usual  formula  does 
not  provide  an  allowance  equal  to  one-fourth  of  final  compensation 
for  a  member  who  has  10  or  more  years  of  service.  The  maximum 
allowance  that  can  be  paid  under  the  special  formula  is  one-fourth 
of  final  compensation. 

3.  The  nonindustrial  disability  benefit  is  the  only  disability  benefit 

the  great  bulk  of  state  employees  have  under  the  retirement 
system. 

4.  Under  the  present  formula  an  employee  would  have  to  have  20  years 

of  service  to  gain  a  35  percent  of  his  final  salary  allowance.  There- 
fore this  bill  would  affect  the  disability  retirement  income  for  all 
employees  having  between  10  and  19  years  of  service. 

5.  The  annual  cost  to  the  State  of  California  to  finance  the  change  in 

the  special  formula  is  estimated  by  the  Legislative  Analyst  at 
$60,000,  in  his  report  to  the  committee  dated  September  11,  1964. 

6.  If  this  change  in  the  special  formula  is  adopted  it  will  materially  aid 

in  retiring  people  who  should  be  retired  because  of  physical  im- 
pairment. At  the  present  time  there  is  a  tendency  for  disabled 
employees  to  try  and  hang  on  to  their  jobs  because  of  the  simple 
fact  that  they  cannot  exist  on  25  percent  of  their  final  salary. 
Conversely,  supervisors  hesitate  to  force  an  old-time  employee  to 
retire  for  the  same  reason. 
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7  Physically  impaired  employees  in  some  categories  not  only  cannot 
perform  their  duties  adequately,  they  place  an  undue  burden  on 
their  fellow  employees. 

8.  The  physically  impaired  employee  also  exposes  himself  to  undue  risk 
of  industrial  injury  which,  if  it  occurs,  materially  adds  to  the 
cost  of  the  state  through  compensation  payments  or  industrial 
disability  retirement. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  this  legislation  be 
adopted  at  the  1965  Regular  (General)  Session  of  the  California  Leg- 
islature. 


Legislative  Analyst 
Septemtber  11,  1964 


ANALYSIS  OF  ASSEMBLY  BILL  NO.  208  (Meyers) 
1964  First  Extraordinary  Session 

Cost: 

$60,000  annually 

Analysis;  -,        i,       n 

Assembly  Bill  No.  208  would  increase  the  minimum  guarantee  for  the  allowance 
on  retirement  for  nonindustrial  disability  from  one-founh  of  ^"^1  X' StTte^Em' 
one-third   of   final   compensation   for   those   members   retiring   from   the   State    Em- 

"%'r'dfsfi;™eUr?men;  allowance  provision  includes  a  special  formula  to  be 
appliedTthe  usual  formula  does  not  provide  an  allowance  equal  to  one-  ourth  of 
final  compensation  for  a  member  who  has  10  or  more  years  of  service  and  imposes 
a  maxTmum  of  one-fourth  on  the  allowance  that  may  be  paid  under  the  «Pecial  for- 
mula. This  bill  would  change  the  one-fourth  to  one-third  in  both  instances  The  bd 
would  also  extend  the  benefit  of  its  provisions  to  persons  already  retired  for  dis- 

^^The'bill  further  provides  an  additional  state  contribution  to  the  Retirement  Fund 
of  one-tenth  of  1  percent  of  the  salaries  of  warden  members  and  one  one-hundredth 
of  1  percent  of  the  salaries  of  state  miscellaneous  members.  ^.^w^ 

The  State  Employees'  Retirement  System  estimates  the  annual  cost  of  Assembly 
BUI  No.  208  to  be  $60,000. 

PENSION  FORMULA  OF 
STATE  EMPLOYEES^  RETIREMENT  SYSTEM 

Assembly  Bill  No.  868  (Monagan— 1963  Regular  (General)  Session) 

was  heard  in  San  Francisco  on  July  27,  1964.  The  bill  would  amend 

and  add  various  sections  to  the  Government  Code  as  it  relates  to  the 

State  Employees'  Retirement  System  and  would  do  the  following: 

1    It  proposes  to  change  the  formula  for  current  service  pensions  from 

%o   (as  at  present)  to  1/50  of  final  compensation  on  retirement  at 

age  60  for  each  year  of  service  subsequent  to  June  30,  1964  for  state 

miscellaneous  members. 

2.  It  would  also  apply  to  certain  school  members  and  local  members 
whose  agencies  contract  to  be  subject  to  this  change  in  formula. 

3.  It  provides  for  an  increase  in  both  the  member's  and  the  state's  rate 
of  contribution. 
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4  It  would  change  the  miximum  allowance  formula  for  nonindustrial 
'  disability  from  the  basis  of  90  percent  of  i/go  to  90  percent  of  yso 
for  service  subsequent  to  June  30,  1964. 

5.  It  would  change  the  minimum  nonindustrial  disability  retirement 
allowance  from  i  to  i  of  final  compensation.  (Similar  to  AB  208 
—Meyers  et  al.,  previously  reported  favorably  by  this    committee). 

6    It  would  increase  the  basic  retirement  allowance  formula  for  state 

'  miscellaneous  members  and  most  school  members  by  20  percent  for 

service  subsequent  to  June  30,  1964.  For  those  members  currently 

also  covered  by  Federal  Social  Security,  the  change  would  be  limited 

to  final  compensation  in  excess  of  the  compensation  covered  by  social 

security. 

FINDINGS 

1    The  changes  in  the  basic  retirement  formula  for  state  miscellaneous 

workers  and  others  subject  to  these  provisions  would  not  materially 

enhance  the  retirement  income  of  those  members  retiring  m  the  near 

future.  The  reason  is  that  the  provisions  would  be  applicable  only 

to  service  rendered  after  July  1,  1964. 

2.  This  bill  would  make  far-reaching  changes  in  the  basic  structure  of 
the  retirement  system. 

3.  The  Legislative  Analyst's  estimate  of  costs  is  in  excess  of  $7,000,000 
annually  based  on  an  actuarial  evaluation. 

4  It  was  pointed  out  that  this  would  be  the  first  major  change  in  the 
basic  formula  since  1947  when  the  Legislature  established  the  cur- 
rent "  %o  at  age  60 "  formula. 

5.  This  legislation  is  sponsored  by  the  California  State  Employees'  As- 
sociation. .  „,^„ 
RECOMMENDATION 

The  committee  unanimously  recommends  that  this  biU  be  held  in  com- 
mittee for  further  study  for  the  following  reasons : 

1  Before  a  change  of  this  magnitude  is  made  in  any  retirement  system, 
the  committee  would  like  the  opportunity  of  studying  and  analyzing 
its  effect  on  all  of  our  retirement  systems. 

2  The  change  in  formula  will  not  materially  affect  the  retirement  in- 
come of  those  retiring  in  the  near  future.  This  allows  time  to  thor- 
oughly study  the  proposal. 

3.  The  California  State  Employees'  Association  has  requested  a  delay 
in  this  matter  to  allow  them  time  to  revise  their  proposal. 

Legislative  Analyst 

ANALYSIS  OF  ASSEMBLY  BILL  NO.  868  (Monagan) 

1963  General  Session 

Cost:     $4,570,400  General  funds 
2,529,200  Special  funds 

$7,099,600  Total  Cost 

Analysis: 

AB  868  would  amend  and  add  various  sections  to  the  Government 
Code  relating  to  the  State  Employees'  Retirement  System. 
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The  bill  changes  the  formula  for  current  service  pensions  from  Yqo 
to  Yso  of  final  compensation  on  retirement  at  age  60  for  each  year  of 
service  subsequent  to  June  30,  1964  and  provides  for  member  contribu- 
tions on  the  basis  of  accruing  one-half  of  such  allowance,  the  rate 
change  to  be  effective  July  1,  1964  and  for  an  increase  in  the  state's 
rate  of  contribution. 

It  changes  the  maximum  allowance  formula  for  nonservice  connected 
disability ^from  the  basis  of  90  percent  of  i/oo  to  90  percent  of  Y^o  with 
respect  to  the  same  service  and  the  "minimum"  provision  for  such 
allowance  from  '/4  to  Vs  of  final  compensation. 

The  bill  applies  to  state  miscellaneous  members  and  those  warden 
and  forestry  and  other  state  members  subject  to  provisions  applicable 
to  state  miscellaneous  members.  It  applies  to  school  members  and  to 
contracting  agencies  only  if  the  agency  so  elects. 

The  bilf  would  increase  the  basic  retirement  allowance  formula  for 
state  miscellaneous  members  and  most  school  members  by  20  percent 
for  service  on  or  after  July  1,  1964,  and  increase  member  rates  com- 
mensurately  for  such  service.  For  those  members  covered  under  social 
security  the  change  is  limited  to  final  compensation  in  excess  of  the 
social  securitv  covered  wages. 

The  total  'annual  state  cost  established  by  actuarial  valuation  is 
$7,099,600  of  which  $4,570,400  is  the  cost  to  the  General  Fund. 

RETIREMENT  FROM  STATE  EMPLOYEES'  RETIREMENT  SYSTEM 

Assemblv  Bill  No.  1391  (Meyers— 1963  Regular  (General)  Session) 
was  heard  'in  San  Francisco  on  July  27,  1964.  The  bill  would  amend  one 
section  and  add  a  new  section  to  the  Government  Code  as  it  relatc'S  to 
the  State  Employees'  Retirement  System  and  would  do  the  following: 

1.  It  proposes  to  permit  a  state  miscellaneous  member  of  the  system 
to  retire  after  thirty  (30)  years  of  service  regardless  of  age. 

2.  It  would  permit  such  a  member  with  thirty  (30)  years'  service  to 
elect  to  receive  fifty  (50)  percent  of  his  final  compensation  as  a 
combined  current  and  prior  service  pension. 

FINDINGS 

1.  This  proposal  would  drastically  revise  the  present  formula  used  by 
the  State  Employees'  Retirement  System.  The  present  formula  pro- 
vides that  a  member  may  retire  at  age  60  with  30  years  of  service 
at  50  percent  of  his  final  compensation.  The  member  may  retire  at 
age  55  but  at  a  reduced  rate  of  compensation  due  to  the  fact  that 
life  expectancy  is  longer. 

2.  This  proposal  was  suggested  by  a  chapter  of  the  California  State 
Employees'  Association.  However,  it  does  not  have  the  backing  of 
the  association  itself. 

3.  The  committee  is  aware  that  from  time  to  time  improvements  must 
be  made  in  our  various  retirement  programs  in  order  to  stay  com- 
petitive with  other  governmental  agencies  and  private  industry. 

4.  The  author  of  the  bill  requested  and  was  granted  permission  to 
furnish  further  supporting  statements  to  the  committee. 

5.  It  was  brought  out  in  testimony  that  the  basic  idea  for  this  retire- 
ment formula  came  from  the  policies  followed  by  the  military  services. 
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RECOMMENDATION 

The  committee  unanimously  recommends  that  AB  1391  be  held  over 
for  further  study  for  the  following  reasons: 

1.  The  provisions  of  the  bill  would  drastically  change  the  existing  re- 
tirement formula. 

2.  There  is  no  estimate  of  the  costs  involved  to  the  state  if  such  a  pro- 
posal were  adopted. 

3.  The  committee  believes  that  if  such  an  improved  formula  is  con- 
sidered for  "state  miscellaneous  employees"  that  all  other  retire- 
ment programs  should  be  studied  to  determine  the  total  effect  of 
such  a  formula. 

4.  In  any  event,  an  actuarial  study  of  the  possible  costs  involved  to 
the  state  should  be  made  before  any  basic  change  is  made  in  the 
system. 

Legislative  Analyst 

ANALYSIS  OF  ASSEMBLY  BILL   NO.  1391    (Meyers) 
1963  General  Session 

Cost:  Unknown,  but  would  be  in  excess  of  several  millions  of  dollars. 

Analysis: 

AB  No.  1391  would  amend  the  Government  Code  relating  to  the  State 
Employees'  Retirement  System.  The  amendment  would  permit  a  state 
miscellaneous  member  to  retire  after  30  years  of  service,  regardless 
of  age.  Proposed  Section  21252.7  of  the  Government  Code  would  permit 
a  member  with  30  years  of  service  who  retires  at  any  age  to  elect  to 
receive  50  percent  of  his  final  compensation  as  a  combined  current  and 
prior  service  pension. 

In  order  to  determine  the  cost  of  AB  No.  1391  an  actuarial  evalua- 
tion would  have  to  be  made  of  the  State  Employees'  Retirement  System 
taking  into  consideration  the  assumptions  proposed  in  the  bill.  The 
system  states  it  is  unable  to  do  this,  however,  it  has  stated  that  the  cost 
of  the  bill  would  no  doubt  be  in  the  millions  of  dollars  since  not  only 
would  many  employees  be  able  to  retire  that  are  not  presently  able  to, 
but  employees  with  30  years  of  service  who  are  between  55  and  60 
years  of  age  would  be  able  to  retire  at  50  percent  of  salary,  instead 
of  at  a  reduced  amount  as  they  do  now. 

LOCAL  SERVICE  CREDIT 

Assembly  Bill  No.  1582  (Meyers,  Kennick,  Z'berg,  Belotti  and  co- 
authored  by  Senator  Geddes — 1963  Regular  (General)  Session)  was 
heard  in  San  Francisco  on  July  27,  1964.  The  bill  would  amend  the 
Government  Code  as  it  relates  to  the  State  Employees'  Retirement 
System. 

The  bill  would  allow  state  employees  to  elect  prior  to  October  1, 
1964,  to  make  contributions  to  the  state  retirement  system  and  thereby 
receive  retirement  credit  for  service  rendered  in  local  government 
prior  to  October  1,  1954. 
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FINDINGS 

1.  "Local  service  credit"  has  been  granted  by  the  Legislature  on  two 
different  occasions  in  the  past: 

(a)   It  was  originally  granted  in  1951  provided  existing  state  em- 
ployees  applied  for  such  credit  within  a  specified  period  of  time 
or   in  the  case  of  new  employees,  within  one  year  after  attain- 
ing membership  in  the  State  Emploj^ees'  Retirement  System 
In  1953,  the  Legislature  set  a  termination  date  ot   October 
1  1954 
(b^  In  1957,  the  Legislature  again  granted  the  right  to  "local  serv- 
ice  credit"  until  October  1,  1958.  However,  such  "local  service 
had  to  have  been  rendered  prior  to  October  1,  1954. 
2    State  employees  who  availed  themselves  of  the  opportunities  outlined 
above  were  required  to  contribute  regular  employee  contributions 
for  the  period  to  be  credited  plus  the  contributions  which  the  state 
would  have  made  had  the  person  been  in  state  employment.  The 
basis  of  these  contributions  was  the  state  rate  of  contribution  to 
the  retirement  system  and  the  salary  at  the  time  the  person  be- 
came a  member.  The  remainder  of  the  cost  of  a  retirement  allow- 
ance based  on  such  service  is  paid  by  the  state. 
3.  It  is  estimated  by  the  Legislative  Analyst  that  the  cost  to  the  state 
of  "local  service"   already   credited  is  between  five  million   and 
seven  and  one-half  million  dollars. 

4  The  Legislative  Analyst  also  estimates  that  if  "local  service  credit 

'  is  extended  to  members  employed  by  the  state  since  October  1958 
the  additional  cost  to  the  state  could  be  between  two  and  one-hait 
and  five  million  dollars. 

5  Under  the  "local  service"  provision,  credit  for  service  to  any  city, 

■  county  district  or  other  local  authority  or  public  body,  may  be 
obtained  if  such  service  is  not  credited  under  another  retirement 
system,  „ . 

6  It  was  also  pointed  out  in  testimony  that  the  previous  granting  ot 

■  such  credit  has  proved  to  be  extremely  costly  to  the  state  because 
the  amount  of  such  credit  allowed  far  exceeded  that  which  was 

anticipated. ^„^^„ 

RECOMMENDATION 

The  committee   unanimously  recommends   that   this  legislation  be 

denied  for  the  following  reasons : 

1  It  was  brought  out  in  testimony  that  the  state  has  been  working 
*  with  local  subdivisions  to  obtain  reciprocal  arrangements  regarding 

local  employees  within  the  state.  This,  in  the  committee's  opinion, 
is  the  best  method  to  follow. 

2  "Local  service  credit"  has  been  offered  twice  by  the  state.  The  Legis- 
"  lative  Analyst  testified  that  the  cost  to  the  state  proved  to  be  very 

costly  because  the  amount  of  local  service  for  which  election  was 
made  greatly  exceeded  that  which  was  anticipated.  It  was  also 
pointed  out  that  some  of  the  employees  now  seeking  this  credit 
had  refused  to  take  advantage  of  this  opportunity  on  previous  occa- 
sions for  one  reason  or  another. 
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3  The  State  Employees'  Retirement  System  is  basically  a  sound  system 

■  and  this  committee  hesitates  to  look  favorably  upon  any  request  ot 
this  sort  without  an  actuarial  study  of  the  problem  to  determine 
the  possible  total  cost  to  the  state. 

4  The  Legislative  Analyst  is  unable  to  give  a  report  on  the  cost  to 
'  the  state  because  there  is  no  such  study.  However,  the  Legislative 

Analyst  reports  that  the  State  Employees'  Retirement  System  has 
estimated  the  cost  could  be  between  two  and  one-half  million  and 
five  million  dollars. 

5  The  committee  further  recommends  that,  if  the  Legislature  desires 

■  to  grant  such  "local  credit"  once  again,  no  action  be  taken  until 
an  actuarial  study  of  the  costs  involved  to  the  state  has  been  made. 

Legislative  Analyst 

ANALYSIS  OF  ASSEMBLY  BILL  NO.  1582  (Meyers) 

1963  General  Session 

Cost-  Indeterminate,  however  the   State  Employees'  Retirement  System  has  esti- 
mated the  cost  could  be  between  $2.5  and  $5  million. 

Analysis:  ,      ^  j.  /-,   i 

Assembly  Bill  No.  1582  would  amend  Section  20931  of  the  Government  Code 
relatins  to  the  State  Employees'  Retirement  System.  ,.,«■,!•" 

This  bill  would  grant  the  right  to  receive  service  credit  under  the  "local  service 
provisions  of  the  Retirement  Law  for  service  rendered  to  public  agencies  m  the  state 
nrior  to  October  1,  1954.  This  right  was  first  granted  in  1951  to  be  exercised 
within  a  specified  time  following  enactment  of  the  law  or,  for  new  employees, 
within  one  year  after  entering  membership.  In  1953  a  termination  date  of  O^tobe^ 
1,  1954  was  provided.  In  1957,  the  right  was  reopened  until  October  1,  1958,  but 
was  not  extended  to  service  after  October  1,  1954.  _  ,.  ^  •  ^ 

Under  the  "local  service"  provision,  credit  for  service  to  any  city,  county,  district 
or  other  local  authority  or  public  body,  may  be  obtained  if  it  is  not  credited  under 
another  retirement  system.  The  member  electing  the  credit  must  contribute  regular 
employee  coutributious  for  the  period  and  also  the  contributions  which  the  state 
would"  have  made  had  he  been  in  state  employment  using  the  state  rate  of  contri- 
bution to  the  svstem  and  the  salary  at  the  time  the  person  became  a  member.  The 
remainder  of  tlie  cost  of  a  retirement  aUowance  based  on  such  service  is  paid  by 

tllG    SttltG 

A  cost  to  the  state  of  between  five  million  dollars  and  seven  and  one-half  million 
dollars  has  been  placed  on  the  "local  service"  already  credited.  The  cost  of  reopen- 
ing the  choice  and  extending  it  to  members  employed  since  October,  1958  will  in- 
crease this  cost  materially,  perhaps  to  10  million  dollars  or  more. 

The  "local  service"  provisions  of  the  Retirement  Law  proved  to  be  very  costly, 
the  amount  of  such  service  for  which  elections  were  made  far  exceeding  that  which 
was  anticipated.  The  right  was  terminated  and  later  reopened  for  a  period  of  a 
year.  This  bill  would  have  reopened  it  a  second  time  and  have  the  effect  of  giving 
persons  who  previously  could  have  obtained  the  credit  another  opportunity.  For 
some  this  would  have  constituted  a  third  opportunity.  It  also  would  have  given 
the  right  to  persons  who  have  become  members  since  the  October  1,  1958  termina- 
tion date. 

STATE  POLICE  RETIREMENT  BENEFITS 

Assembly  Bill  No.  1807  (Chapel— 1963  Regular  (General)  Session) 
was  heard  in  Los  Angeles  on  August  19,  1964.  The  bill  would  amend 
various  sections  and  add  new  sections  to  the  Government  Code  as  it 
relates  to  state  police  retirement  benefits  and  would  do  the  following : 
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1  It  would  applv  onlv  to  those  state  police  members  who  are  desig- 
nated  by  the  Director  of  Finance  as  having  peace  officer  powers 
and  whose  principal  duties  are  law  enforcement. 

2  It  provides  that  those  state  poUce  members  (defined  in  Xo.  1  above) 
'  will  participate  in  the  retirement  system  on  substantially  the  same 

basis  as  patrol  members  in  regard  to  benefits,  members  contributions 
and  compulsory  retirement  age. 

FINDINGS 

1  It  was  clearly  estabUshed  to  the  satisfaction  of  the  members  of  the 
'  committee  that  these  state  poHce  members  are  in  fact  peace  officers. 

2  It  was  also  clearlv  estabUshed  that  contrary  to  what  some  people 
'  may  think  these  state  police  officers  are  constantly  exposed  to  the 

hazards  and  risks  encountered  by  aU  other  law  enforcement  officers. 
3.  The  state  poUce  members  of  the  retirement  system  are  currently 
classified  as  "state  miscellaneous  members." 

4  The  job  specifications  for  state  police  officers  as  set  by  the  State 
Personnel  Board  are  quite  similar  and  for  the  most  part  identical 
to  the  job  specifications  for  highway  patrol  officer. 

5  This  biU  would  place  state  police  officers  under  the  same  retirement 
benefits  now  avaHable  to  highway  patrol  officers. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  this  legislation  be 
adopted  bv  the  CaUforina  Legislature  during  the  196o  Regular  ((gen- 
eral) Session  It  is  the  Committee's  contention  that  all  law  enforce- 
ment officers  should  be  treated  equally  regarding  retirement  benefits. 

Legislative  Analyst 
ANALYSIS  OF  ASSEMBLY  BILL   NO.  1807   (Chapel) 
As  Amended  in  Assembly  April  17,  1963 
1963  General  Session 

Cost:  There  .vould  be  an  increase  to  state  cost,  however  an  actuarial  valuation 
would  have  to  be  conducted  to  determine  the  cost  and  the  State  Employees 
Retirement  System  has  not  conducted  such  valuation  study, 

AsLmblv  Bill  No.  1807  as  amended  in  Assembly  April  17.  1063,  would  have 
added  and*  amended  various  sections  of  the  Government  Code  relating  to  the  State 
Emplovees'  Retirement  System. 

The' bill  would  have  created  a  new  class  of  member,  "state  police  member  and 
extend  to  members  in  this  class  the  benefit  and  other  provisions  now  applicable 
to  patrol  members,  with  a  provision  for  offset  against  both  contributions  and 
benefits,  contributions  to  and  benefits  received  under  Old-Age,   Survivors  and  Dis- 

^^MembeTof"the  state  police  employed  under  Section  13009,  Government  Code 
designated  by  the  Director  of  Finance  as  having  power  of  peace  officers^  and 
whose  duties  consist  of  active  law  enforcement,  would  have  been  classified  as  state 
police  members."  These  persons  are  now  miscellaneous  members.  The  changes  in 
benefits  and  obligations  accomplished  for  persons  in  this  group  would  be  as  fol- 

1  From  the  Vc^  (one-half  final  compensation  on  retirement  at  age  60  with  30 
years  of  service)  formula  for  service  retirement  to  one-half  of  final  compensation 
at  age  5",  with  20  years  of  service,  or  upon  later  completion  of  20  years  of  service. 
(Sees.  11,  12,  4,  5) 
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2.  Minimum  retirement  age  from  55  to  50  with  a  reduced  allowance.  (Sees.  8 
and  l.i) 

3.  Addition  of  an  allowance  in  an  amount  eciual  to  one-half  the  men. Iter's  allow- 
ance upon  death  after  retirement,  to  hi.s  surviving  spouse,  chiJdien,  or  dependent 
parents.  Includes  persons  already  retired.   (Sec.  14) 

4.  Mandatory  retirement  age  reduced  from  70  to  65.    (Sec.  9) 

5.  Addition  of  industrial  dis.nhility  and  death  benefits  consisting  of  an  allowance 
equal  to  one-half  of  final  compensation  to  the  disabled  member  or  his  eligible  sur- 
vivors respectively,  consisting   of  wife   and   children.    (Sec.   10,   18) 

6.  Members  to  contribute  on  the  basis  of  providing  an  annuity  in  the  amount  of 
one-half  the  allowance.  The  effect  will  be  generally  by  way  of  increase.  Changes  will 
be  effective  on  and  after  October  1,  1963.  For  members  under  OASDI,  the  contribu- 
tions will  be  reduced  by  the  contribution  to  Ohl-Age,  Survivors  and  Disability- 
Insurance.    (Sec.  2,  3,  4,  5) 

Service  retirement  allowances,  disability  retirement  allowances,  the  industrial 
benefits,  and  the  allowance  for  survivors  upon  death  after  retirement  will  be  re- 
duced by  the  amounts  which  the  person  is  entitled  to  receive  from  OASDI.  This 
reduction  applies  only  when  entitlement  begins,  so  that  the  allowance  of  a  person 
retiring  at  age  55  would  be  unaffected  until  age  62.  The  amount  offset  in  the  case 
of  retirement  appears  to  he  only  the  primary  insurance  amount,  which  does  not 
include  a  wife's  and  children's  benefit. 

There  would  be  an  increase  in  state  cost.  No  actuarial  valuation  has  been  made, 
thus  the  cost  is  not  known. 

SABBATICAL  LEAVE  CREDIT 

Assembly  Bill  No.  2394  (Meyers,  Z'berg,  Kennick  and  Belotti— 1963 
Regular  (General)  Session)  was  heard  in  San  Francisco  on  July  27, 
1964. 

The  bill  would  amend  the  Government  Code  as  it  relates  to  state 
employees'  retirement  to  provide  the  following: 

1.  A  member  on  sabbatical  leave  shall  receive  full  credit  towards 
retirement  for  that  period  provided  the  member  contributes  to 
the  Retirement  Fund  a  sum  equivalent  to  what  he  would  have  con- 
tributed if  he  had  not  been  absent  or  working  only  part  time. 

2.  It  would  also  apply  to  approved  leaves  for  state  employees  when 
the  member  is  on  leave  working  for  the  federal  government,  for- 
eign countries  or  any  other  type  of  loan  to  other  political  agencies. 

FINDINGS 

1.  The  University  of  California  system  presently  has  a  provision 
whereby  the  person  on  sabbatical  leave  can  receive  credit  for  the 
full  year  by  paying  both  his  own  contribution  and  the  employer's 
contribution. 

2.  The  bill  contains  no  time  limit  on  how  long  a  member  can  be  gone 
from  the  job. 

3.  The  bill  does  not  contain  any  safeguards  for  the  state  to  guarantee 
that  the  employee  will  return  to  his  job  and  not  leave  soon  after 
finishing  his  sabbatical. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  this  legislation  be  de- 
nied for  the  following  reasons : 

1.  The  lack  of  any  safeguards  or  controls  as  the  bill  is  now  "written. 
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advanced  degrees  obtained  through  sabbaticals. 
<!   Rv  the  committee's  own  knowledge,  there  have  been  numerous 
abuses  of  the  original  intent  and  purpose  o£  sabbaUcal  leaves. 

privilege  be  minimized. 

Legislative  Analyst 
ANALYSIS  OF  ASSEMBLY  BILL  NO.  2394  (Meyers) 
1963  General  Session 
Cost:  Indeterminate 

Analysis:  Government  Code  relating  to  the 

AB  2394  would  amend  Section  208bU.O  oi  me  vjuvc 
State  Employees'  Retirement  System.  r,eriods  of  time  on  sabbatical 

The  bill  provides  for  full-time  retirernent  ^^^^^^^^^^[^f ^^mts  necessary  to  bring 
leave  granted  ^  ^^^i^^^^' ;^?^^,^^\^;  ?  contr  bu  on  ba'is  for  the  period  of  absence, 
his  accumulated  contributions  to  a  ^"1*  ^^^l"^      ^^^g^it  is  given  in  the  proportion 

Under  existing  provisions,  only  P^^^-tim^  s^rv^^^^^^^^^^  .^   ,^^   ^^mber   were 

that  compensation  paid  bears  t«  ^^"^J^^^^S  on  f^H-time  compensation;  that 
i'the^rdit'^r  t-rrsLvr^freXeTS^  t^^^  retirement  benehts  are  based  on 
full-time  compensation  f^l^the  reduced  period  otime^^^  ^^^  ^^^^  ^^^^^^^  ^^^^^ 

Presumably  the  intent  is  to  P'^«\7,,^/^''^ber  not  gone  on  leave. 

rr.oi\\^/»s^eetv'::^a^airorurrr:.u.ate . ... .... 

NARCOTIC  ENFORCEMENT  MEMBERS  RETIREMENT 

Assembly  Bill   No.   2484    (Meyers    Z'bergR^an.   Kno^  Belotti 

.Si^:^^';n^tSie^-T9e3»ar«t&^^  -  -'^  ^" 

San  Francisco  on  Jnly  28, 1964.  sections  to  the  Government 

CoKrr:;^fesTo™ntr::re^n=»t^^^^^^^^^^    retirement  and 
would  do  the  following :  . .  .     x    • 

1.  It  provides  that  narcotic  ef-^nt  -mhers  will  P^ 

'^::C.r:il:^r^  .Tne^TmrKontributlons  and  com- 

.iT^zrirrh;^..^^^^^^^^^^^ 

act  to  elect  to  remain  ^^^^ect  to  the  present  pro  ^^^^^^^ 

the  amended  provisions  which  would  De  enacxeu  u^ 
3   ?t  sets  the  age  limits  lor  examination  tor  the  pos.t.on  o£  narcotic 

agent  as  21  to  40.  ^j^dINGS 

1.  Narcotic  enforcement  men,bers  now  have   the    same    retirement 

■benefits  as  state  miscellaneous  members,  inese  ueueu 
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'    all  state  employees  except  members  of  the  highway  patrol,  warden 
and  forestry  members. 

2  This  bill  would  provide  narcotic  enforcement  members  the  same 
*  benefits  now  applicable  to  Highway  Patrol  members  by  addnig  the 

following  benefits : 

(a)  The  "one-half  pay  at  age  65"  retirement  allowance  formula. 

(b)  Allow  for  retirement  at  ages  50  through  55  with  a  reduced 
allowance. 

(c)  The  continuance  of  one-half  the  retired  members'  pension  to 
his  surviving  spouse,  children  or  dependent  parents,  upon 
death  after  retirement. 

3  Provision  is  made  for  coordination  with  Old  Age  Security  and 
Disability  Insurance.  There  would  be  an  offset  of  the  amount  ot 
the  entitlement,  under  Old  Age  Security  and  Disability  Insurance, 
of  the  member  or  his  beneficiary  against  the  amount  otherwise 
payable  by  the  retirement  system. 

4  The  bill  is  specifically  written  to  cover  only  narcotics  agents,  it 
would  not  cover  those  employees  whose  duties  are  clerical  or  out- 
side the  scope  of  active  law  enforcement. 

5  The  1963  Legislature  adopted  legislation  to  grant  the  employees 
of  the  Bureau  of  Criminal  Identification  and  Investigation  similar 
benefits. 

6  It  was  brought  out  in  testimony  that  narcotics  agents  are  exposed 
to  the  same  risks  and  hazards  as  other  law  enforcement  officers. 

7  It  was  also  pointed  out  in  testimony  presented  on  behalf  of  the 
Chief  of  the  Bureau  of  Narcotic  Enforcement  that  this  type  ot 
work  demands  young  men  because  of  the  active  nature  of  the 
work. 

8  It  was  further  brought  out  in  testimony  that  the  bureau  has  a  re- 
cruitincr  problem  due  mainly  to  the  fact  that  qualified  officers  on 
metropolitan  police  forces  now  receive  much  better  _  retirement 
benefits  than  state  narcotics  agents.  Therefore,  the  trained  quali- 
fied individual  will  not  transfer  for  lesser  retirement  benefits. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  this  legislation  be 
adopted  by  the  California  Legislature  during  the  1965  Regular  (Orcn- 
eral)  Session  for  the  following  reasons  : 

1  There  is  no  doubt  that  active  narcotics  agents  should  be  classified 
as  law  enforcement  officers  for  retirement  purposes  on  the  same 
basis  as  other  law  enforcement  officers  employed  by  the  state.  The 
dangers  involved  in  this  work  were  clearly  demonstrated  to  the 
satisfaction  of  the  committee. 
2.  There  is  a  need  for  young  men  in  this  field  because  the  nature  of 
the  work  demands  great  physical  activity  on  the  part  of  the  agent. 
By  allowing  agents  to  retire  at  age  55  at  one-half  their  final  com- 
pensation after  30  years  of  service,  the  state  will  be  able  to  replace 
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these  dedicated  public  servants  with  younger,  more  active  men. 
Because  of  the  undercover  nature  of  their  work,  it  is  imperative 
that  the  bureau  have  qualified  young  men  in  its  ranks  as  well  as 
seasoned  active  veterans. 
3.  Although  there  is  no  cost  estimate  attached  to  this  bill,  the  com- 
mittee feels  that  there  are  overriding  factors  in  this  proposal  as 
follows : 

(a)  The  legislation  will  affect  the  future  retirement  program  of 
only  89  agents  at  tlie  present  time. 

(b)  All  law  enforcement  officers  employed  by  the  state  are  and 
should  be  entitled  to  the  same  retirement  benefits. 

(c)  The  bill  specifically  provides  for  coordination  with  Old  Age 
Security  and  Disability  Insurance  benefits  thus  offsetting  par- 
tially the  cost  to  be  borne  by  the  state. 

(d)  It  will  aid  the  Bureau  in  attracting  qualified  personnel. 

Legislative  Aii.tlyst 
ANALYSIS  OF  ASSEMBLY  BILL  NO.  2484  (Meyers) 

1963  General  Session 

Cost:   The   cost  would   he  substantial,   however,   no   actuarial   evaluation   has  been 
conducted  thus  no  precise  estimate  can  be  made. 

Analysis: 

AB  2484  adds  and  amends  various  sections  of  the  Government  Code  relating  to 
narcotic  enforcement  members  of  the  State  Employees'  Retirement  System  (SERS). 

The  bill  would  provide  for  narcotic  enforcement  members  all  of  the  benefits  now 
applicable  to  Highway  Patrol  members.  Present  members  of  the  system  would  he 
given  an  option   whether  to  become  subject  to  the  proposed  provisions  of  the  bill. 

The  following  benefits  for  narcotic  enforcement  members  would  be  added: 

1.  "One-half  pay  at  age  5.5"  retirement  allowance  formula. 

2.  Retirement  at  ages  50-55  with  reduced  allowance. 

3.  Continuance  of  one-half  the  retired  member's  allowance  to  his  surviving  spouse, 
children  or  dependent  parents,  upon  death  after  retirement. 

Narcotic  enforcement  members  now  have  the  same  benefits  as  "state  miscellaneous 
members"  (all  state  employees  except  members  of  the  highway  patrol,  warden  and 
forestry  members)  and  in  addition  the  special  death  benefit  for  death  resulting 
from  emplovment  and  the  industrial  disability  allowance  of  one-half  of  final  com- 
pensation if  disabled  in  the  course  of  employment.  The  bill  provides  for  coordination 
with  OASDI.  There  would  be  an  offset  of  the  amount  of  the  entitlement  of  the 
member  or  his  beneficiary  under  OASDI  against  the  amount  otherwise  payable  by 
the  retirement  system. 

There  is  no  way  of  accurately  determining  the  cost  of  this  bill  until  such  time 
as  an  actuarial  evaluation  is  made  by  the  retirement  system.  No  such  evaluation 
has  been  made.  The  system  has  stated  that  "a  very  substantial  increase  would  be 
required." 

MEMORIAL  RESEARCH  SECRETARIAT 

Assembly  Bill  No.  3119  (Meyers— 1968  Regular  (General)  Session) 
was  heard  in  San  Francisco  on  July  27,  1964. 

The  bill  would  amend  the  Government  Code  as  it  relates  to  the  State 
Employees'  Retirement  System.  It  would  do  the  following: 

1.  Create  the  position,  within  the  system,  of  Research  Secretary  to 
be  known  as  the  Edwin  J.  Callan  Memorial  Research  Secretariat. 
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2.  The  position  would  be  filled  by  appointment  by  the  Governor  of 
a  person  who  actively  participated  in  the  founding  of  the  State 
Employees'  Retirement  System. 

3.  The  person  so  designated  would  serve  at  the  pleasure  of  the  Board 
of  Administration  of  the  Retirement  System  and  the  salary  would 
be  fixed  by  the  board. 

FINDINGS 

1.  Mr.  Edwin  J.  Callan  was  one  of  the  state  employees  who  played 
a  principal  part  in  the  founding  of  both  the  state  retirement  sys- 
tem and  the  California  State  Employees'  Association. 

2.  The  committee  believes  that  a  history  of  the  founding  of  state 
retirement  system  would  be  invaluable  from  a  historical  point  of 
view. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  this  specific  legisla- 
tion be  denied. 

1.  The  reason  for  this  recommendation  is  that  the  California  State 
Employees'  Association  is  currently  working  on  a  similar  project 
anci  it  would  serve  no  useful  purpose  for  the  state  retirement 
sys-tem  to  duplicate  this  work. 

2.  The  Legislhdve  Analyst  estimated  the  annual  cost  for  the  estab- 
lishment of  this  position  at  $15,000.  This  cost  would  have  come 
out  of  the  State  Employees'  Retirement  Fund.  Inasmuch  as^  the 
state  employees  are  now  paying  for  such  a  report,  the  committee 
sees  no  reason  to  create  this  additional  position  at  the  expense 
of  the  employees. 

Legislative  Analyst 
ANALYSIS  OF  ASSEMBLY  BILL  NO.  3119   (Meyers) 
As  Amended  in  Assembly  June  4,  1963 
1963  General  Session 

Cost:  Approximately  $15,000  from  the  State  Employees'  Retirement  Fund. 

Analysis: 

Assembly  Bill  No.  8119,  as  amended  in  Assembly  June  4,  1963,  would  have  added 
Section  20108  to  the  Government  Code  relating  to  the  State  Employees'  Retirement 
System. 

The  bill  would  have  provided  for  the  establishment  of  a  position  in  the  State 
Employees'  Retirement  System  that  would  be  known  as  the  Edwin  J.  Callan 
Memorial  Research  Secretariat.  The  position  would  have  been  filled  by  a  person 
who  actively  participated  in  the  founding  of  the  State  Employees'  Retirement 
System  and  who  would  be  appointed  by  the  Governor. 

The  bill  stated  that  the  duties  of  the  position  would  include  research,  study  and 
compilation  of  the  historical  aspects  of  the   State  Employees'   Retirement   System. 

The  estimated  annual  cost  for  the  establishment  of  this  position  is  $15,000  which 
would  have  come  out  of  the  employees'  retirement  fund. 
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STATEWIDE  HEALTH  CARE  AND  RETIREMENT  PROGRAM 

House  Resolution  No.  618  (Zenovich— 1963  Regular  (General)  Ses- 
sion) requested  an  interim  study  relative  to  extending  statewide  health 
care  and  retirement  programs,  to  all  state  employees.  HR  618  was 
referred  to  this  committee  by  the  Assembly  Rules  Committee  Specif- 
ically HR  618  requests  a  study  of  the  advisability  of  extending  cov- 
erage'under  the  State  Employees'  Retirement  Act  and  the  Meyers- 
Geddes  Medical  and  Hospital  Care  Act  to  all  state  employees.  The 
resolution  has  particular  reference  to  University  of  California  em- 
ployees. _ 
^    ^                                          FINDINGS 

1  The  State  Employees'  Retirement  Act  was  amended  and  the  Meyers- 
'  Geddes  Act  was  adopted  in  the  1961  session  of  the  Legislature  to 

provide  medical  and  hospital  care  coverage  for  all  state  employees. 

2  The  University  of  California  has  operated  its  own  retirement  system 
for  academic  personnel  independent  of  the  State  Employees  Retire- 
ment Svstem,  for  over  50  years. 

3.  Until  1961,  all  nonacademic  employees  of  the  University  were  cov- 
ered under  the  State  Employees'  Retirement  Act.  In  1961  the  Board 
of  Regents  of  the  University  adopted  regulations  that  made  it  manda- 
tory that  all  future  employees  would  be  covered  under  the  University 
retirement  system.  Those  employed  prior  to  the  adoption  of  t^iat 
regulation  were  given  the  option  of  staying  with  the  State  Em- 
ployees' Retirement  System  or  transferring  to  the  University  system. 

4    About  20,000  of  the  now  academic  emph-yees  of  the  University  chose 
■  to  remain  in  the  state  system.  Presently  the  University  system  has 
approximately  21,000  members.  This  constitutes  the  largest  group  ot 
state  personnel  outside  of  the  state  system. 

5.  Subsequent  to  the  passage  of  the  Meyers-Geddes  Act,  the  Board  ot 
Regents  established  their  own  group  life  and  health  insurance  pro- 
grams (they  now  have  five  programs)  and  refused  to  come  under 
the  Meyers-Geddes  Act. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  legislation  to  return 
the  Universitv  of  California  to  the  state  retirement  system  and  the 
state  n.edical  and  hospital  care  program  for  the  following  reasons: 
1.  The  committee  believes  that  independently  administered  retirement 

svstoms  should  be  held  to  an  absolute  minimum. 

2  At  the  present  time,  the  State  Employees'  Retirement  System  ad- 
ministers the  retirement  programs  for  not  only  state  miscellaneous 
emplovees  but  also  many  cities  and  counties,  the  highway  patrol, 
forestry  and  warden  members,  the  Legislature,  and  the  judges.  In 
our  opinion,  this  system  is  more  than  qualified  and  capable  ot  hand- 
ling the  University  of  California  as  well. 

3  The  committee  believes  that  when  the  Legislature  passed  the  Meyers- 
■  Geddes  Act  in  1961,  the  intent  was  to  have  all  state  employees  cov- 
ered under  that  act.  We  do  not  believe  it  was  the  intent  ot  the 
Legislature  to  merely  pass  enabling  legislation  so  that  various  agen- 
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cies  conld  go  off  on  tangents  and  create  their  own  medical  ani 
hospital  care  programs. 

4  Under  the  Meyers-Geddes  Act  the  state  participates  m  the  cost  ot 
the  program  on  the  basis  of  $6  per  employee  per  year 

5  Although  the  University  of  California  has  established  its  own  pro- 

■  gram,  their  budget,  which  requires  the  approval  of  the  Legislature 
contains  an  appropriation  of  $6  per  employee  (both  academic  and 
nonacademic)  for  their  health  care  program. 

6  The  Legislative  Analyst's  report  states  that  bringing  University 

■  emplovees  under  the  Meyers-Geddes  Act  would  not  entail  any  in- 
creased cost  to  the  state,  but  would  result  m  slight  administrative 
savings  to  the  state.  The  committee  feels  that  any  savings,  no  matter 
how  slight,  should  be  taken  advantage  of  in  these  days  of  continually 
increasing  budgets.  . 

7  The  committee  recommends  that  if  the  University  continues  on  its 
own  independent  program  then  the  General  Fund  appropriation 
should  be  reduced  by  an  amount  equal  to  $6  per  employee. 

8.  The  committee  is  well  aware  that  many  problems  will  be  confronted 
in  merging  the  University  retirement  system  with  the  state  system. 
For  one  thing,  the  University  now  has  the  right  and  does  invest  m 
common  stock  which  this  committee  has  consistently  advocated  for 
all  rXement  funds.  We  are  also  aware  that  the  Unu^rsity  system 
antedates  tl^e  s' ate  system.  However,  we  do  recommend  that  serious 
Zdies  be  initiated  to  determine  how  the  two  systems  can  oe  merged. 

ANALYSIS  OF  HOUSE   RESOLUTION   NO.  618   (Zenovich) 
1963  General  Session 
COST:   No  increased  state  cost. 

^  Hmf^pResolution  No  618  directed  the  Assembly  Committee  on  Rules  to  assign 
toTe'l.^Z'^Tcl^Jn.e  for  interim  ^-^y^^^:':^:^^'^^:^':^ 
under  the  State  Employees'  Retirement  System  and  t^«  ^f^^^'^^ff^"/^    o  repmt  to 

"Thetetlron  whereas  olau.es  point  out  that  the  IJ-i-l^l  Ca«  ASTn/'jI.r 
elect  to  participate  in  the  Mejers^Ge<11es  Ho^P'  j\f „"<,£  ,mt  th-  tlhe  emplojL. 
iJftt  VnirsitTa"°th7S°lat.1  X""  t 'ial^e^lo.ees  no.  co.ete.  ..  -he 
"Thru;'lveSit''/currentlj  conlribntes  dx  dollars  a  month  toward  the  premium  of  an 

sI^~k'rp«o^?.^H.^^^^^^ 

there  misht  be  some  slisht  administrative  savnss  »,»''';  ,^°'"""'7„f°tr  adminls 

^:.s-s%  ^SaM  =Mf  St  r=iip°ra^^s: 

would  be  no  increased  cost  ^^/^^ ^^^"7^,^^°  program  under  the  Meyers-Geddes 
premium   payment   with    the    transfer   of    the    program    unuei 


program. 
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OUT  OF  STATE  TEACHING  SERVICE  CREDIT 

Assembly  Bill  No.  1050  (Bee,  Hinckley,  Rumford,  Garrigus,  Belotti, 
Casey  and  Ryan— 1963  Regular  (General)  Session)  was  heard  at  the 
following  places : 

February  20,  1964 Sacramento 

March  4,  1964 Sacramento 

March  10,  1964 Sacramento 

July  27,  1964 San  Francisco 

August  18,  1964 Los  Angeles 

October  22,  1964 San  Diego 

November   16,   1964 Sacramento 

The  bill  would  amend  various  sections  and  add  new  sections  to  the 
Education  Code  as  it  relates  to  state  teachers'  retirement  by  adding 
credit  for  retirement  purposes  for  out-of-state  teaching  experience. 

Subsequent  to  the  initial  hearing  on  February  20,  1964,  Mr.  Bee,  at 
the  request  of  ARCOSS  the  sponsor  of  the  bill,  suggested  certain  mod- 
ifications to  AB  1050  as  referred.  After  due  deliberation  the  committee 
unanimously  accepted  the  modifications  for  purpose  of  study.  There- 
fore, rather  than  studying  a  specific  bill,  we  studied  the  entire  question 
of  the  granting  of  out-of-state  service  credit  and  its  effect  on  the  Cali- 
fornia public  school  system. 

The  modifications  to  AB  1050  adopted  by  this  committee  are  as 

follows : 

1.  An  out-of-state  teacher  must  teach  in  California  for  a  minimum  of 
five  years  before  being  allowed  to  qualify  any  out-of-state  service. 

2.  After  teaching  in  California  for  five  years  a  teacher  may,  at  his  op- 
tion, qualify  five  years  of  out-of-state  experience. 

3.  Out-of-state  experience  may  be  qualified  thereafter  on  a  matching 
year-for-year  basis.  In  other  words,  a  teacher  teaching  in  California 
for  six  M.-ars  may  qualify  six  years  out-of-state  credit  and  a  teacher 
teaching  seven  years  in  California  may  qualify  seven  years  out-of- 
state  experience. 

4.  In  all  cases,  the  buy-in  is  to  be  at  the  option  of  the  individual 
teacher.  However,  the  teacher  must  notify  the  state  during  a  period 
not  longer  than  six  (6)  months  after  the  first  five  (5)  years  of  Cali- 
fornia service  of  his  intention  to  exercise  this  option.  The  teacher 
must  be  notified  by  the  State  Teachers'  Retirement  System  during 
the  fifth  year  of  California  service  that  he  can  qualify  his  out-of-state 
service  for  retirement  credit. 

5.  BUY-IN: 

(a)  For  those  teachers  entering  teaching  in  California  beginning 
September  1,  1944  through  June  30,  1951,  the  buy-in  shall  be 
based  on  the  age  and  sex  of  the  teacher  at  the  time  of  entering 
California  service  and  the  first  full  year's  salary,  plus  the  rate 
in  effect  for  that  age  and  sex  during  the  year  1951-52. 

(b)  For  teachers  entering  the  California  service  during  or  after  the 
1951-52  year,  a  teacher  qualifying  out-of-state  experience  for 
retirf  ment  purposes  would  pay  into  the  California  Retirement 
System  a  sum  of  money  determined  by  the  teacher's  age  and  sex 
and  actual  salary  at  the  time  of  entering  California  service. 
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6.  Payment  to  the  Retirement  System  for  out-of-state  credit  may  be 
made  in  one  of  three  ways  at  the  option  of  the  teacher,  all  carrying 
5  percent  interest  from  the  date  the  option  is  exercised  to  the  date 
payment  in  full  is  made  to  the  Retirement  System  for  the  years  be- 
ing qualified  for  out-of-state  service: 

(a)  Lump  sum  cash  payment. 

(b)  Increasing  existing  payment  into  the  retirement  system  and 
spread  over  the  remaining  years  of  active  service. 

(c)  For  already  retired  teachers  or  for  those  too  close  to  retirement 
to  make  (a)  or  (b)  feasible: 

Have  a  certain  sum  deducted  from  their  monthly  retirement 
check  until  the  payment  is  made  in  full,  whereupon  they  re- 
ceive full  retirement  payment.  (Not  to  exceed  three  years  for 
payment.) 

BACKGROUND 

1.  AB  1050  was  referred  with  the  recommendation  that  if  a  new 
actuarial  study  of  the  costs  involved  in  granting  out-of-state  serv- 
ice credit  the  costs  of  such  study  should  be  borne  by  the  state. 

The  reason  for  this  recommendation  was  that  testimony  given 
before  the  Assembly  Wavs  and  Means  Committee  on  April  25, 
1963,  pointed  out  that  ARCOSS  members  had  paid  in  excess  of 
$40,000  for  a  survey  of  costs  in  1960,  but  this  survey  eontaiued 
grievous  errors  and  was  therefore,  worthless.  The  old  sur\  y  was 
conducted  by  contract  with  the  State  Teachers'  Retirement  System 
and  an  actuarial  firm  and  the  state  charges  in  excess  of  $25,000 
for  its  portion  of  the  survey. 

2.  The  committee  determined  that  a  new  survey  of  costs  was  needed 
and  to  this  end  appointed  an  advisory  committee  to  work  out  the 
details  of  the  questionnaire  and  the  scope  of  the  survey.  The  mem- 
bers of  the  advisory  committee,  working  with  the  chairman  of  the 
full  committee  were : 

Mr.  Leo  Reynolds,  Executive  Director,  State  Teachers'  Retire- 
ment System 

Mr.  Lloyd  C.  Graybill,  State  Employees'  Retirement  System, 
representing  Executive  Director  William  E.  Payne 

Mr.  Thomas  J.  Dooley,  representing  Mr.  A.  Alan  Post,  Legisla- 
tive Analyst 

Mr.  William  E.  Barton,  California  Teachers  Association 

Mr  Shirl  Olympius,  Public  Relations  Counsel,  representing 
ARCOSS,  INC. 

3.  The  details  of  the  survey  were  worked  out  and  adopted  by  the 
committee  on  March  10,  1964.  At  the  suggestion  of  Senator  Collier, 
the  committee  also  decided  that  in  order  to  get  the  complete  pic- 
ture of  the  state's  total  obligation  an  actuarial  study  of  the  system 
itself  should  be  made.  The  committee  therefore,  determined  that 
two  surveys  be  made  and  the  date  of  each  survey  should  be  as  of 
June  30, 1964. 

4.  The  committee  requested  and  the  Legislature  approved  the  neces- 
sary funds  for  these  studies.  The  committee  engaged  the  services 
of  an  actuarial  firm  and  a  data  processing  firm  to  make  the  study 
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of  the  costs  of  granting  out-of-state  service.  The  State  Teachers' 
Retirement  System  is  conducting  its  own  survey  of  the  total  obli- 
gation of  the  state  to  the  teachers  as  of  June  30,  1964.  Question- 
naires concerning  out-of-state  service  were  distributed  through 
channels  to  all  teachers  in  May  1964. 

5  Based  on  the  modifications  to  AB  1050  outlined  above,  the  com- 
■  mittee  ordered  the  actuarial  study  to  reflect  the  costs  involved  it 

the  state  were  to  grant  5,  10,  15,  or  unlimited  years  credit  for 
out-of-state  teaching  experience. 

6  The  completed  actuarial  report  on  the  out-of-state  service  proposal 
"  was  submitted  to  the  committee  on  October  5,  1964.  This  report 

was  accepted  by  the  full  committee  at  our  San  Diego  hearing  Octo- 
ber 22, 1964. 

7  The  second  phase  of  our  overall  study  is  still  underway  and  will 
*  be  reported  by  this  committee  as  soon  as  we  have  received  the 

results. 

FINDINGS 

1  The  committee  held  seven  (7)  public  hearings  on  this  subject  in 
various  sections  of  the  state  in  order  to  get  as  broad  a  perspective 
of  this  subject  as  possible. 

2  Testimony  and  the  actuarial  report  pointed  out  that  this  legisla- 
'  tion  would  affect  approximately  56,000  active  public  school  teachers 

as  of  June  30, 1964. 

3.  Legislation  adopted  in  1944,  blanketed  in  over  21,000  teachers  with 
out-of-state  service  who  were  teaching  in  California  as  of  June  30, 
1944. 

4  It  was  pointed  out  that  27  other  states  have  some  provision  m  their 
retirement  laws  to  allow  out-of-state  service  credit  and  that  22  ot 
these  states  allow  10  years  or  more  credit. 

5.  Studies  made  by  the  State  Department  of  Education  were  sub- 
mitted which  show  that  it  will  be  impossible  to  graduate  sufficient 
California  teachers  for  our  needs  until  1972.  At  least  until  that 
time  we  will  be  forced  to  recruit  out-of-state  teachers. 

6  Testimony  was  offered  by  several  superintendents  from  various  sec- 
tions  of  the  state  regarding  the  difficulty  in  recruiting  sufficient 
trained,  experienced  teachers  to  adequately  staff  our  classrooms. 

7.  It  is  estimated  by  the  State  Department  of  Education  that  at  the 
current  time  the  various  school  districts  throughout  the  state  are 
spending  over  $3  million  per  year  to  recruit  out-of-state  teachers. 
it  was  also  pointed  out  that  it  is  becoming  practically  impossible 
to  recruit  teachers  with  experience  and  more  and  more,  they  have 
to  accept  recent  college  graduates  with  no  teaching  experience 
merely  to  staff  our  classrooms. 

8.  Further  testimony  by  the  Superintendent  of  the  FuUerton  Junior 
College  and  High  School  District  showed  the  dire  need  for  expe- 
rienced teachers  at  the  high  school  and  junior  college  levels.  He 
testified  that  in  an  attempt  to  get  experienced  teachers  his  district 
was  currently  offering  a  salary  incentive  of  two  steps  above  what 
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would  Tiormallv  be  paid  and  they  intend  to  go  even  higher  in  the 
future.  He  pointed  out  that,  despite  our  somewhat  better  salaries, 
experienced  teachers  were  extremely  reluctant  to  give  up  retire- 
ment credits  earned  in  other  states  merely  to  move  to  California 
and  start  all  over. 

9.  The  committee  notes  that  despite  legislative  efforts  to  improve  the 
educational  svstem  through  the  adoption  of  the  Fisher  Act  (Cre- 
dentialling),  the  Unruh  Act  (Consolidation),  the  Casey  Act  (For- 
eign Language),  the  McAteer  Act  (culturally  handicapped  chil- 
dren) and  various  other  measures  the  State  Board  of  Education 
actuallv  found  it  necessary  in  1964  to  allow  various  school  districts 
to  hire  uncredeutialled  teachers  in  order  to  provide  sufficient  teach- 
ers. Thus,  instead  of  improving,  we  have  added  approximately  1,000 
new  uncredeutialled  teachers.  This  was  necessary  because  it  was 
proven  beyond  a  reasonable  doubt  that  trained  teachers  were  not 
available. 

10.  The  actuarial  report  contained  the  following  basic  informal  ion : 

(a)  Of  the  56,000  active  teachers  with  out-of-state  service  their 
average  age  is  43.3  years. 

(b)  The  average  years  of  out-of-state  service  is  5.48  years. 

(e)  There  were  approximately  1,700  already  retired  teachers  who 
would  be  affected  by  this  legislation  for  a  total  of  57,484  ac- 
tive and  already  retired  teachers. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  the  1965  California 
Legislature  adopt  legislation  to  aUow  out-of-state  teaching  service 
credit  for  retirement  purposes  on  the  following  basis : 

1.  That  the  bill  reflects  the  modifications  adopted  by  this  committee  and 
reflected  in  the  actuarial  report;  and 

2.  That  the  maximum  allowance  of  such  credit  be  limited  to  ten  (10) 
years  provided  the  recipient  has  rendered  ten  years  of  full-time  serv- 
ice in  the  California  Educational  System. 

3.  That  a  satisfactory  formula  be  worked  out  to  prevent  an  individual 
from  receiving  a  retirement  allowance  for  identical  service  from 
any  other  state  or  public  agency. 

The  committee  makes  this  recommendation  for  the  following  reasons : 

1.  The  adoption  of  this  legislation  will  materially  aid  the  recruitment 
"  of  trained,  qualified  teachers,  we  vitally  need  to  assure  the  parents 

and  children   in    California   of   a   continued   excellent   educational 
system. 

2.  This  legislation  will  assure  our  dedicated  career  public  school  teach- 
ers of  an  adequate  retirement  income  after  devoting  their  lives  to 
the  education  of  the  youth  of  the  United  States. 

8.  The  committee  is  cognizant  of  the  fact  that  according  to  the  1960 
census  report  over  60  percent  of  our  California  citizens  were  born 
in  other  states.  Thus  it  is  logical  to  assume  that  our  need  for  out- 
of-state  teachers  is  directly  attributable  to  the  migration  of  others 
to  this  state. 
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4.  If  legislation  is  adopted  as  outlined  above  the  maximum  possible 
costs  to  the  state  will  be  $1,022,000  for  the  first  year  and  an  esti- 
mated average  cost  over  the  next  10  years  of  $6,793,700.  These 
costs  are  maximum  and  are  predicated  upon  all  teachers  availing 
themselves  of  this  opportunity.  From  information  we  have  received 
there  will  be  many  teachers  who  wiU  not  do  so  for  one  reason  or 
another.  This  will  materially  reduce  the  cost  to  the  state. 

5.  In  order  to  obtain  this  maximum  benefit,  the  teachers  wiU  be  re- 
quired to  contribute  a  net  of  $100,904,000  into  the  State  Teachers' 
Retirement  System. 

6.  The  committee  has  received  testimony  from  various  superintendents 
throughout  the  state,  that  tlie  adoption  of  this  legislation  wiU  result 
in  a  savings  in  recruitment  costs  to  the  various  districts.  We  feel 
that  this  plus  enabling  the  districts  to  hire  within  the  normal  salary 
ranges  will  do  much  to  offset  the  costs  to  the  state  involved  in  grant- 
ing out-of-state  service  credit.  Although  this  affects  different  budg- 
ets, the  committee  points  out  that  we  are  talking  about  the  same 
taxpayers  throughout  the  state. 

SUGGESTED   MODIFICATIONS  TO  AB  1050 

1.  An  out-of-state  teacher  must  teach  in  California  for  a  minimum  of  five  years 
before  being  allowed  to  qualify  any  out-of-state  service. 

2.  After  teaching  in  California  for  five  years  a  teacher  may,  at  his  option,  qualify 
five  years  of  out-of-state  experience. 

3.  Out-of-state  experience  may  be  qualified  for  a  maximum  of  10  years  on  a  year- 
for-year  basis.  In  other  words,  a  teacher  teaching  in  California  for  six  years 
may  qualify  six  years  out-of-state  credit  and  a  teacher  teaching  seven  years  in 
California  may  qualify  seven  years  out-of-state  experience,  up  to  a  maximum 
of  10  years. 

4.  In  all  cases,  the  buy-in  is  to  be  at  the  option  of  the  individual  teacher.  However, 
the  teacher  must  notify  the  state  during  a  period  not  longer  than  six  (6)  months 
after  the  first  five  (5)  years  of  California  service  of  his  intention  to  exercise 
this  option.  The  teacher  must  be  notified  by  the  State  Teachers'  Retirement 
System  during  the  fifth  year  of  California  service  that  he  can  qualify  his  out- 
of-state  service  for  retirement  credit. 

5.  BUY-IN: 

(a)  For  those  teachers  entering  teaching  in  California  beginning  September  1, 
1944  through  June  30,  1951,  the  buy-in  shall  be  based  on  the  age  and  sex  of 
the  teacher  at  the  time  of  entering  California  service,  plus  the  rate  in  effect 
for  that  age  and  sex  during  the  year  1951-52.  This  will  be  based  on  the 
actual  beginning  salary  earned  by  the  teacher  in  California. 

In  other  words,  if  a  female  teacher,  age  30,  started  teaching  in  California 
in  the  1945-46  school  year  at  a  salary  of  $2,800,  then  her  contribution  for 
out-of-state  credit  would  be  6.75  percent  (the  rate  in  effect  for  a  female, 
age  30,  in  the  year  1951-52)  X  $2,800. 

Another  example  ...  a  male  teacher,  age  35,  started  teaching  in  California 
in  1947-48  at  a  salary  of  $3,100.  To  qualify  for  out-of-state  credit  this  teacher 
would  pay  into  the  Retirement  System  6.26  percent  (which  was  the  rate  in 
effect  for  a  35-year-old  male  in  the  year  1951-52)   X  $3,100. 

In  other  words,  in  all  cases  where  the  teacher  entered  the  California  serv- 
ice prior  to  1951-52  we  would  use  the  actual  salary  first  earned  by  the 
teacher,  the  teacher's  actual  age  and  sex  at  the  time  of  entering  California 
service,  but  the  percentage  would  be  that  percentage  paid  by  a  person  of  that 
age  and  that  sex  in  the  year  1951-52. 

(b)  For  teachers  entering  the  California  service  during  or  after  the  1951-52  year, 
a  teacher  qualifying  out-of-state  experience  for  retirement  purposes  would 
pay  into  the  California  Retirement  System  a  sum  of  money  determined  by 
the  teacher's  age  and  sex  and  actual  salary  at  the  time  of  entering  California 
service. 
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In  other  words,  if  a  male  teacher  first  taught  in  California  in  1955  he 
could  qualify  his  out-of-state  teaching  experience  by  paying  into  the  Retire- 
ment System  a  sum  of  money  based  on  his  actual  age  and  sex  and  actual 
salary  earned  during  his  first  year  of  California  teaching  for  all  qualifying 
years  of  out-of-state  service  up  to  the  10-year  maximum. 

6.  Payment  to  the  Retirement  System  for  out-of-state  credit  may  be  made  in  one 
of  three  ways  at  the  option  of  the  teacher,  all  carrying  5  percent  interest  from 
the  date  the  option  is  exercised  to  the  date  payment  in  full  is  made  to  the 
Retirement  System  for  the  years  being  qualified  for  out-of-state  service : 

(a)  Lump  sum  cash  payment. 

(b)  Increasing  existing  payment  into  the  retirement  system  and  spread  over  the 
remaining  years  of  active  service. 

(c)  For  already  retired  teachers  or  for  those  too  close  to  retirement  to  make  (a) 
or  (b)  feasible : 

Have  a  certain  sum  deducted  from  their  monthly  retirement  check  until 
the  payment  is  made  in  full,  whereupon  they  receive  full  retirement  pay- 
ment.   (Not  to  exceed  three  years  for  payment.) 

7.  In  all  cases  the  years  to  be  qualified  must  run  in  reverse  order  from  the  date  the 
teacher  started  teaching  in  California. 

For  example,  if  a  teacher  first  started  teaching  in  California  in  1956  and  had 
taught  in  another  state  from  1936  to  1955  then  the  years  credited  for  out-of-state 
service  would  be  1955,  1954,  1953,  1952,  1951,  1950,  1949,  1948,  1947  and  1946. 

Five  percent  interest  does  not  begin  until  the  teacher  has  exercised  his  option. 

8.  Study  the  costs  involved  to  the  state  if  they  granted  5  years,  10  years,  15  years, 
or  unlimited  credit.  This  information  can  be  gathered  at  the  time  the  new  ac- 
tuarial survey  is  made. 
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STATE  TEACHERS'  RETIREMENT  SYSTEM 

Assembly  Bill  No.  2692  (Meyers— 1963  Regular  (General)  Session) 
was  heard  in  San  Francisco  July  28,  1964. 

The  bill  would  amend  the  Education  Code  as  it  relates  to  the  State 
Teachers'  Retirement  System,  and  would  authorize  school  district  gov- 
ernTng  boards  to  pay  the  members'  (teachers')  Permanent  Fund  Con- 
tributions. FINDINGS 

1  It  was  brought  out  in  the  testimony  of  the  proponents  that  this  per- 
mi  live  legisition,  if  adopted,  would  have  Jl^e  effect  of  raising  teach- 
ers'  salaries  in  those  districts  where  the  school  board  decided  to  pay 
the  entire  Permanent  Fund  contribution  of  the  member. 

2  The  districts  are  now  required  by  law  to  contribut^  $6  per  year  per 
teacher  plus  3  percent  of  their  total  gross  payroll  for  teacher  retire- 
ment. This  amounted  to  $39,000,000  in  the  past  year  and  is  used  an- 
nually to  pay  for  teacher  retirement. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  this  legislation  be  de- 
nied for  the  following  reasons : 

1.  Because  it  would  be  merely  permissive  legislation,  it  would  be  ex- 
tremely difficult  to  administer  the  funds  accumulated  by  the  btate 
Teachers'  Retirement  System. 
2  The  committee  believes  that  if  individual  school  districts  desire  to 
■  raise  teacher  salaries,  they  already  have  the  authority  to  do  so  with- 
out resorting  to  paying  all  or  part  of  a  teacher's  contribution  to 
the  Permanent  Fund. 

Legislative  Analyst 

ANALYSIS  OF  ASSEMBLY  BILL  NO.  2692  (Meyers) 
1963  General  Session 
Cost:  Potential  total  cost  of  approximately  $12,000,000  to  local  school  districts. 

AssemWv  Bill  No.  2692    (Meyers),  1963  General  Session,  would  have  amended 
Settion  mOl  of  the  Education  Code  relating  to  the  State  Teachers'  Retirement 

^'"'ThTlDill  would  have  authorized  all  local  school  district  governing  boards  to  pay 
the  memberl'  contributions  to  the  Permanent  Fund  of  the  State  Teachers'  Retire- 

™^5prHon  T4IOI  of  the  Education  Code  provides  that  each  member  of  the  system 
shaldepit  $60  annually  into  the  Permanent  Fund.  Should  all  fi^tr-ts  decide 
?o  pay  the  emplovees'  share  of  the  retirement  contribution,  the  total  cost  would  be 
approximately  $12,000,000. 


(28) 
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STATE  TEACHERS'  RETIREMENT  SYSTEM 

House  Kesolution  No.  195  (Veysey  and  Casey— 1963  Regular  (Gen- 
eral) Session)  was  heard  in  Los  Angeles  on  August  18,  1964.  The 
resolution  cited  several  problems  that  have  occurred  and  are  occurring 
in  the  administration  of  the  State  Teachers'  Retirement  System  and 
requested  an  interim  committee  study  to  determine  whether  or  not  a 
full-scale  management  survey  of  the  system  was  needed. 

FINDINGS 

1.  The  Auditor  General  submitted  two  reports  on  the  financial  state- 
ments of  the  State  Teachers'  Retirement  System.  The  first  report 
dealt  with  an  examination  of  these  records  for  the  year  ended  June 
30,  1958.  The  second  report  dealt  with  the  year  ended  June  30, 1962. 
The  Auditor  General  states,  "On  each  occasion  we  were  unable  to 
complete  our  examination  because  the  accounting  records  were  not 
up  to  date." 

2.  The  Auditor  General  also  reported  the  following : 

(a)  At  June  30,  1956,  the  active  membership  was  173,000.  As  of 
June  30,  1964,  the  active  membership  was  295,000— an  increase 
of  122,000  in  the  past  eight  (8)  years. 

(b)  During  this  same  period,  the  number  of  retired  teachers  has 
increased  from  17,000  to  27,700  or  10,700  additional  already 
retired  members. 

(c)  In  this  same  period,  annual  benefits  paid  by  the  system  have 
increased  from  $41  million  to  almost  $90  million,  thus  more 
than  doubling  the  amount  of  benefits  paid  out  each  year. 

(d)  The  annual  reports  required  by  the  system  can  and  should  be 
simplified. 

(e)  An  extensive  study  should  be  made  into  the  method  used  in 
computing  service  credit. 

(f)  It  is  fundamental  to  improve  administration  of  the  system;  that 
improvement  be  made  in  the  timeliness  of  the  annual  reports. 
Testimonv  brought  out  the  fact  that  no  work  is  done  on  up- 
dating the  records  of  the  system  until  the  annual  reports  from 
all  counties  are  in  the  hands  of  the  system. 

(g)  The  incidence  of  error  of  calculations  in  the  retirement  roll  is 
unacceptably  high  and  that  these  errors  are  concentrated  in 
retirement  allowances  calculated  during  the  period  1955  through 
1959. 

(h)  A  number  of  instances  were  discovered  whereby  the  allowances 
paid  are  different  than  those  which  would  be  paid  if  the  benefits 
were  to  be  recalculated  under  current  policy. 

(i)  It  was  recommended  that  the  Teachers'  Retirement  Board  re- 
view the  policy  decisions  and  determine  the  need  for  recalcula- 
tion of  benefits  and  also  that  a  complete  review  be  made  of  all 
such  calculations  during  the  1955-1959  period  when  the  work- 
load was  extremely  heavy  due  to  the  extensive  revisions  to  the 
benefit  structure  that  became  effective  in  1956. 
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(j)  There  is  a  drastic  need  for  better  management  controls  in  the 
system  One  example  placed  before  the  committee  is  that  there 
is  no  semblance  of  order  in  the  manner  that  pertinent  docu- 
ments and  information  is  placed  in  a  member's  nidividual  hie 
folder.  In  many  cases  the  Auditor  General  was  unable  to  find 
pertinent  documents.  This  results  in  a  considerable  expenditure 
of  time  when  a  member  retires  because  at  that  time  all  of  the 
information  has  to  be  collected  and  verified. 

(k)  The  system  makes  no  effort  to  record  and  report  their  outstand- 
ing liabilities.  Therefore,  it  is  impossible  to  determine  the  out- 
standing liability  of  the  state  except  when  an  actuarial  study 
of  the  system  is  made  every  six  (6)  years. 

(Z)  Because  the  books  of  the  system  are  not  closed  on  a  timely  basis 
and  because  the  accounting  records  of  the  system  are  not  main- 
tained on  a  current  basis  the  accounts  of  the  State  Controller 
and  the  system  do  not  balance.  .  .     ,    .      4.  n 

(m)  It  was  pointed  out  that  there  is  a  "very  critical  shortage  ot 
supervisory  personnel." 

(n)  The  present  organizational  plan  as  well  as  the  operation  of  the 
system  should  be  subjected  to  a  comprehensive  survey.  This 
should  be  a  management  survey  and  systems  analysis  which 
currently  does  not  come  under  the  responsibilities  of  the  Auditor 
General. 
3.  In  the  words  of  the  Auditor  General,  "  An  organization  of  this  size 

requires  an  active,  informed  stewardship." 

4  The  Legislative  Analyst  recommends  that  the  1965  General  Session 
of  the  Legislature  enact  legislation  to  change  the  method  of  financing 
the  administration  of  the  system.  At  the  present  time  100  percent 
of  these  costs  come  from  the  General  Fund.  The  recommendation 
was  that  part  of  these  costs  should  be  borne  by  the  teachers  and  the 
emploving  school  districts.  This  would  place  the  administration  of 
the  teachers'  system  on  much  the  same  basis  as  the  state  employees 
system,  where  the  administrative  costs  are  paid  out  of  interest  in- 
come. 

5  The  Legislative  Analyst  recommended  that  the  share  that  the  teach- 
ers and  school  districts  would  pay  be  taken  out  of  interest  earned  on 
the  funded  portion  of  the  Retirement  Fund.  However,  from  a  cur- 
sory analysis  of  state  budgets  for  the  past  10  years  it  appears  that 
the  districts'  funds  (3  percent  of  the  payroll  plus  $12  per  teacher) 
are  expended  yearly.  Therefore,  the  only  funds  invested  would  be 
the  teacher  contributions.  It  was  pointed  out  that  if  some  method  of 
sharing  costs  is  devised  it  could  produce  a  savings  of  up  to  $400,000 
annually  to  the  General  Fund. 

6.  There  is  some  problem  created  by  local  retirement  plans.  These  mem- 
bers are  also  by  law  members  of  the  state  teachers'  system.  Testi- 
mony was  offered  that  90  percent  of  these  teachers,  upon  retirement, 
will  withdraw  from  the  local  system,  pay  their  money  into  the  state 
and  retire  on  state  benefits  which  are  somewhat  higher  than  local 
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benefits.  What  the  actual  cost  would  be  to  the  state  was  not  stated. 
However,  the  1964-65  State  Budget  carried  an  appropriation  of  $2,- 
055,660  labeled  Subventions  to  Local  Systems. 

7.  Many  instances  were  cited  to  committee  members  by  fellow  legis- 
lators and  others,  of  cases  in  which  members  were  unable  to  obtain 
information  regarding  their  status  in  any  reasonable  length  of  tinie. 
There  are  also  instances  where  members  had  to  engage  the  services 
of  an  attorney  to  determine  their  status.  Numerous  cases  have  been 
reported  to  the  committee  of  overpayments  and  underpayments  both 
into  the  system  and  also  to  retired  members. 

8.  This  committee  and  other  members  of  the  Legislature  have  reported 
at  various  times  that  it  was  rather  difficult  to  obtain  information  and 
answers  to  questions  from  the  administrative  staff  of  the  system. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  the  1965  General  Ses- 
sion of  the  Legislature  authorize  a  complete  management  survey  of  the 
State  Teachers'  Ketirement  System  as  requested  by  HR  195.  We 
further  recommend  that  said  survey  be  made  under  the  supervision 
and  control  of  this  committee  and  that  the  committee  be  authorized  to 
contract  with  a  private  organization  to  make  said  survey.  We  make 
these  recommendations  for  the  following  reasons: 

1.  The  Auditor  General's  report  pointed  up  the  great  need  for  better 
financial  controls,  better  and  more  efficient  reporting,  and  a  compre- 
hensive study  of  the  organizational  structure  of  the  system. 

2.  The  committee  is  well  aware  that  three  pieces  of  legislation  authored 
by  Mr.  Veysey  were  adopted  by  the  1963  Legislature.  This  legisla- 
tion was  aimed  at  increasing  the  efficiency  of  the  system  by  author- 
izing advance  payment  of  retirement  allowances  for  new  retirees 
based  on  preliminary  information,  by  creating  a  new  Teachers'  Re- 
tirement Board  and  by  requiring  counties  to  report  not  later  than 
Decembr  31st,  following  the  close  of  the  school  year. 

3.  However,  the  committee  believes  that,  based  on  testimony  heard  dur- 
ing 1964,  a  management  survey  is  needed  of  the  entire  system  to 
assess  the  success  of  the  1963  legislation  in  eliminating  some  prob- 
lems and  to  attempt  to  eliminate  other  problems  mentioned  in  the 
findings. 

4.  The  committee  believes  an  outside  organization  should  make  this  sur- 
vey because  to  our  knowledge  no  state  agency  has  the  time  and  per- 
sonnel to  conduct  a  survey  of  this  magnitude  without  disrupting 
the  services  our  state  agencies  rendered  to  the  entire  structure  of 
state  government. 

5.  It  was  brought  out  in  testimony  that  the  State  Employees'  System 
has  much  better  controls,  more  efficient  reporting,  makes  up-to-date 
information  available  to  its  members,  gets  retirement  payments  to 
new  retirees  within  one  month  after  they  retire.  The  committee  is  at 
a  loss  to  understand  many  of  the  administrative  deficiences  in  the 
Teachers'  Retirement  System. 
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6.  The  system  has  now  moved  into  new,  larger  quarters  and  this  com- 
mittee believes  it  is  time  that  the  Legislature  took  a  long,  hard,  cold 
look  at  the  administrative  operation  of  the  State  Teachers'  Retire- 
ment System.  .      ,     , 

Legislative  Analyst 
August  18,  1964 

Mr.  Chairman,  and  members  of  the  committee : 

We  have  been  asked  by  the  chairman  of  your  committee  and  by  the  author  of 
House  Resohition  19.5,  the  Honorable  Victor  Veysey,  to  appear  before  you  today 
and  comment  upon  the  resolution. 

HR  195  was  introduced  by  Mr.  Veysey  on  April  3,  1963.  On  that  same  date  and 
also  on  April  5  and  April  11,  1963,  Mr.  Veysey  introduced  three  bills  that  pertained 
directly  to  much  of  the  subject  matter  of  HR  195.  All  three  bills  were  subsequently 
enacted  by  the  legislature  and  signed  into  law.  We  shall  comment  on  the  legislation 
as  we  discuss  each  "Whereas"  clause  of  the  resolution. 

In  addition  to  legislation  enacted  during  the  1963  General  Session,  the  legislature 
in  1964  increased  the  budget  of  the  State  Teachers'  Retirement  System  by  28.4  per- 
cent. This  was  the  largest  percentage  increase  of  any  of  the  larger  agencies  in  state 
government.  Much  of  the  increase  was  proposed  to  correct  the  deficiencies  outlined 
in  House  Resolution  195.  The  final  amount  appropriated  from  the  General  Fund 
for  support  of  the  system  for  the  1964-65  fiscal  year  was  $784,502. 

House  Resolution  195 

The  first  "Whereas"  clause  of  HR  195  indicates  the  magnitude  in  the  number  of 
accounts  of  both  active  and  retired  members  of  the  State  Teachers'  Retirement  Sys- 
tem. Currently  the  active  membership  of  the  system  is  approximately  265,000  and 
the  retired  membership  is  approximately  30,000. 

The  second  "Whereas"  clause,  which  states  "The  system  has  three  different  funds 
to  keep  track  of"  is  still  true  and  as  far  as  we  know  is  not  a  controversial  matter. 
The  three  funds  are  the  Teachers'  Permanent  Fund,  the  Retirement  Annuity  Fund, 
and  the  Annuity  Deposit  Fund.  The  last  of  the  three  funds,  the  Annuity  Deposit 
Fund,  consists  of  solely  member  contributions  from  July  1,  1935  to  July  1,  1944 
and  the  interest  thereon.  The  first  two  funds  consist  of  member,  school  district  and 
state  contributions.  ,    ,  .    ,    • 

The  third  "Whereas"  clause  states,  "The  system  is  over  two  years  behind  in 
posting  to  members'  accounts,  and  audits  indicate  a  high  percentage  of  errors  in 
computing  benefits."  ,  . 

A  large  percentage  of  the  errors  resulted  from  a  legislative  change  m  19o6  in  the 
method  of  computation  of  a  retired  member's  benefit  allowance.  A  thorough  review 
of  the  records  have  uncovered  the  errors  and  corrections  have  been  made.  The  two- 
year  delay  in  posting  to  members'  accounts  was  due  primarily  to  the  delay  of  the 
counties  in  forwarding  the  appropriate  information  to  the  state.  Chapter  1981, 
Statutes  of  1963  (AB  2360,  Veysey),  now  provides  that  the  annual  reports  of 
county  superintendents  are  due  on  July  31st  following  the  close  of  a  school  year, 
and  shall  be  delinquent  if  not  filed  on  or  before  the  following  December  31st.  In  the 
event  that  a  report  is  delinquent,  the  State  Controller,  upon  order  of  the  board, 
shall  withhold  subsequent  allocations  to  the  County  School  Service  Fund.  We  be- 
lieve that  if  the  system  can  stay  on  top  of  the  problem,  there  is  now  adequate 
statutory  support  to  force  the  counties  to  submit  their  reports  on  time.  It  is  our 
hope  that  the  system  will  continually  pressure  the  counties  to  submit  their  reports 
on  time. 

"Whereas"  clause  number  four  states,  "Retiring  teachers  have  been  required  to 
wait  as  long  as  six  months  after  applying  for  retirement  to  commence  receiving 
benefits." 

Chapter  2134,  Statutes  of  1963  (AB  2241,  Veysey),  provided  that  the  system 
could  make  advance  payments  to  persons  who  have  filed  applications  for  retire- 
ment, but  who  have  not  made  their  final  elections  with  respect  to  options.  Two 
positions  were  added  to  the  system's  1964-65  budget  to  implement  that  provision. 
Retiring  teachers  should  now  receive  their  first  benefit  check  between  30-45  days 
after  retiring.  The  advance  payments  may  differ  by  a  few  dollars  from  the  final 
allowance,  however  such  overpayment  or  underpayment  is  quickly  adjusted. 
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""Whereas"  clause  number  five  states,  "The  Teachers'  Retirement  Board  is  com- 
posed of  the  members  of  the  State  Board  of  Education  and  the  appointive  members 
of  the  Retirement  Investment  Board,  and  the  members  of  the  Retirement  Invest- 
ment Board  and  the  members  of  the  State  Board  of  Education  lack  sufficient  time 
to  devote  to  the  retirement  system."  ,      ,        , 

Chapter  2135,  Statutes  of  1963,  (AB  2286,  Veysey),  reconstituted  the  board. 
The  reconstituted  board  is  composed  of  three  members  of  the  system,  a  member 
of  a  local  board  of  education,  an  official  of  a  bank,  and  an  official  of  an  insurance 
company.  The  Director  of  the  Department  of  Finance  and  the  Superintendent  of 
Public  Instruction  are  also  ex-officio  members. 

Clause  number  six  states,  "Counties  are  slow  in  reporting  to  the  system  the 
required  information  on  members  and  the  accounts  of  the  State  Controller  do  not 
balance   with    the   accounts   of   the    State   Teachers'   Retirement    System." 

As  stated  above  concerning  clause  number  three.  Chapter  1981  was  enacted  to 
remedy  that  particular  situation.  A  representative  of  the  Auditor  General's  office 
may  wish  to  comment  on  this  particular  problem. 

The  final  clause  states  the  following:  "The  system's  problems  are  complicated 
by  the  fact  that  it  is  not  a  funded  system,  and  by  the  fact  that  different  provisions 
applying  to  members  who  are  also  members  of  a  local  teachers'  retirement  system 
make  computation  of  benefits  and  administration  of  the  state  system  more  com- 
plicated." 

It  is  not  essential  that  the  system  be  funded  and  there  is  a  very  practical  prob- 
lem in  attempting  to  fund  close  to  two  billion  dollars  over  the  next  25  to  30  years 
as  has  been  recommended  by  others. 

We  have  one  major  recommendation  we  would  like  to  make  at  this  time  for 
consideration  by  the  1965  General  Session  of  the  Legislature: 

We  recommend  that  legislation  be  enacted  at  the  1965  General  Session  of 
the  Legislature  that  would  change  the  financing  of  the  administration  of  the 
State  Teachers'  Retirement  System  from  100  percent  support  by  the  state  to 
some  form  of  sharing  of  costs  by  the  state,  the  teachers  and  the  employing 
school   districts. 

Currently  Section  13907  of  the  Education  Code,  enacted  in  1944,  provides  the 
following : 

"The  cost  of  the  administration  of  the  Retirement  System  (State  Teachers' 
Retirement  System),  including  the  employment  of  necessary  expert  and  clerical 
assistance,  the  purchase  of  necessary  supplies  and  equipment,  and  any  other 
expenses  necessary  in  the  administration,  shall  be  paid  by  the  state,  but  the 
total  of  the  costs  of  administration  during  any  fiscal  period  shall  not  exceed 
the  amount  made  available  by  law  for  such  costs  during  the  fiscal  period." 

The  Legislature  in  19.u9  also  adopted  a  policy  statement  that  is  included  in 
Section  14215  which  states  that  "The  costs  of  administration  of  the  Retirement 
System  shall  be  met  from  contributions  by  the  state." 

Our  recommendation  would  basically  follow  the  pattern  of  financing  the  admin- 
istration of  the  State  Employees'  Retirement  System.  In  1959  the  Legislature  added 
Chapter  2066  to  the  Government  Code  wherein  "Costs  of  administration  of  the 
system  shall  be  paid  from  interest  income  from  the  Retirement  Fund  beginning 
with  the  fiscal  year  1959-60 ;  provided  that  the  amount  of  income  so  applied  in  any 
fiscal  year  may  not  exceed  ten  hundreds  (0.10)  of  1  percent  of  the  investments  of 
the  Retirement  Fund  at  book  value  as  of  the  close  of  the  preceding  fiscal  year." 

There  is  a  very  basic  difference  between  the  State  Employees'  Retirement  System 
(SERS)  and  the  State  Teachers'  Retirement  System  (STRS).  The  employees' 
system  is  a  full  reserve  system,  or  funded  system,  where  the  state  contributions 
and  the  employee  contributions  are  both  set  upon  an  actuarial  basis,  thus  assessing 
the  cost  of  the  retirement  program,  and  paying  for  it  at  the  time  that  the  employees' 
service  is  rendered.  Thus,  since  the  obligation  is  created  pursuant  to  expenditures 
authorized  by  the  Legislature  and  under  a  retirement  law  controllable  by  the  Legis- 
lature, the  Legislature  sees  that  revenues  are  sufficient  in  that  same  year  to  support 
the  obligations  created. 

The  teachers'  system  cannot  be  said  to  be  on  a  full  reserve  basis,  as  the  state's 
contributions  to  the  system  are  made  as  liability  matures  and  not  as  it  accrues. 
The  sum  requested  from  the  General  Fund  to  meet  the  state's  liability  for  the 
1964-65  fiscal  year  amounts  to  $52,500,000.  Since  1944  the  member  contributions 
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have  been  on  a  full  reserve  basis.  In  addition  to  the  state  and  member  contributions, 
the  employing  school  districts  contribute  three  percent  of  the  certificated  payroll  to 
the  fund  plus  $12  per  year  for  each  employed  teacher. 

We  are  recommending  that  the  state,  the  teachers,  and  the  employing  school  dis- 
trict all  share  in  the  cost  of  the  administration  of  the  teachers'  system.  We  recom- 
mend that  the  share  that  the  teachers  and  school  district  would  pay  would  come 
from  interest  income  from  the  Teachers*  Retirement  Fund,  which  would  be  com- 
parable in  principle  to  the  State  Employees'  Retirement  System.  Since  the  state's 
share  of  the  benefit  cost  is  paid  as  the  liability  matures  and  not  as  it  accrues,  the 
state  money  that  is  transferred  into  the  Teachers'  Retirement  Fund  is  encumbered 
and  not  available  for  investment.  It  would  be  necessary  to  appropriate  the  state's 
share  of  administering  the  teachers'  system  directly  from  the  General  Fund.  De- 
pending upon  the  type  of  sharing  program  adopted,  the  adoption  of  our  recommenda- 
tion could  produce  savings  to  the  General  Fund  in  the  order  of  $400,000  annually. 


INVESTMENT  OF  PUBLIC  AGENCY  RETIREMENT  FUNDS 

This  committee  has  held  numerous  public  liearings  on  two  measures 
relating  to  the  investment  of  public  agency  retirement  funds.  These 
measures  are  as  follows : 

1.  Assembly  Bill  No.  1203  (Allen,  Lanterman  and  Casey— 1963  Reg- 
ular (General)  Session).  This  bill  would  add  and  amend  various 
sections  of  the  Government  Code  relating  to  the  County  Retire- 
ment Law  of  1937.  It  was  introduced  as  a  vehicle  to  implement 
Proposition  7  on  the  1964  ballot.  It  would  have  allowed  counties 
to  create  a  fund  to  invest  a  portion  of  their  retirement  funds  in 
common  stock  and  it  further  provided  that  each  member  of  the 
retirement  system  could  elect  to  have  one-half  or  all  of  his  con- 
tributions placed  in  such  a  fund. 

2.  House  Resolution  No.  489  i  Williamson  and  Casey — 1963  Regular 
(General)  Session).  This  resolution  requested  an  interim  commit- 
tee study  on  the  subject  of  investing  in  common  stocks  by  public 
agency  retirement  funds.  It  further  stipulated  that  the  interim 
committee  report  sugggested  legislation  to  the  1965  session  of  the 
Legislature. 

Public  hearings  were  held  by  this  committee  on  AB  1203  and  HR 
489  on  the  following  dates : 

July  28,  1964    San  Francisco 

August  19,  1964 Los  Angeles 

September  21,  1964 San  Francisco 

October  20,  1964 Los  Angeles 

October  21,  1964 ^ San  Diego 

FINDINGS 

1.  The  intent  of  both  of  these  measures  was  to  provide  the  1965  ses- 
sion of  the  Legislature  with  proposed  legislation  to  implement 
Proposition  7,  provided  it  passed  in  the  1964  General  Election. 

2.  Proposition  7  was  the  outgrowth  of  ACA  13  (Allen)  passed  at  the 
1963  session  of  the  Legislature. 

3.  Proposition  7  was  an  enabling  act  which  would  have  amended  the 
constitution  to  allow  the  state  and  its  political  subdivisions  to  in- 
vest public  retirement  funds  in  common  stocks  under  rules  and 
regulations  adopted  by  the  Legislature. 

4.  The  prohibition  against  investing  in  common  stocks  was  written 
into  the  State  Constitution  in  1879  prior  to  the  time  that  any  con- 
trols had  been  established  by  government  regulating  the  stock 
market. 

5.  This  matter  has  been  subjected  to  extensive  research  and  public 
hearings  in  1961  and  1962  by  the  Joint  Interim  Committee  on 
the  Investment  of  Public  Retirement  and  Pension  Funds  the  fore- 
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runner  to  the   present  permanent  Joint  Legislative  Retirement 
Committee.  The  previous  committee  has  filed  two  reports  with  the 
Legislature. 
6.  Proposition  7  failed  to  gain  voter  approval  in  the  1964  general  elec- 
tion. Therefore,  the  constitutional  prohibition  still  stands. 

RECOMMENDATION 

The  committee  unanimously  recommends  that  the  subject  matter  be 
kept  alive  and  further  studies  be  authorized  on  this  subject  for  the 
following  reasons : 

1.  Many  California  chartered  cities  and  independent  retirement  sys- 
tems are  now  investing  retirement  funds  in  common  stocks.  They 
can  do  so  because  they  have  been  held  to  be  exempt  from  the  con- 
stitutional prohibition.  Their  experience  has  been  good  and  their 
earnings  are  considerably  higher  than  those  retirement  funds 
which  by  necessity  invest  only  in  bonds. 

2.  The  committee  feels  that  Proposition  7  failed  to  gain  approval 
because  of  the  lar-k  of  an  organized  voter  education  campaign 
in  1964. 

3.  A  new  opinion  on  the  investment  of  the  employee  portions  of  re- 
tirement funds  is  being  requested  from  the  Legislative  Counsel. 

4.  There  is  a  possible  test  suit  developing  to  test  the  validity  of  the 
prohibition. 

5.  The  main  argument  used  by  newspaper  editors  in  opposing  Propo- 
sition 7  was  the  lack  of  a  specific  proposal  for  implementing  this 
enabling  act. 

Therefore,  the  committee  believes  that  we  should  continue  our  study 
of  this  matter.  Although  no  legislation  can  be  adopted  at  this  time,  we 
believe  that  specific  legislation  should  be  worked  out  so  that  we  will 
have  the  guidelines  di'afted  ni  the  event  the  voters  authorize  sucli  in- 
vestment policy  in  the  future. 

I.PKislativo  Analyst 
ANALYSIS  OF  ASSEMBLY   BILL   NO.  1203   (Allen) 

As  Amended  in  Assembly  April  18,  1963 
1963  General  Session 

Cost:   No  .'^tate  cost.  Administrative  cost  to  counties  unknown. 

Analysis: 

Vhsembly  Bill  No.  1203  would  have  added  and  amended  various  sections  of  the 
(iovernment  Code  relating  to  the  County  Retirement  Law  of  1937. 

The  bill  would  have  provided  that  all  counties  that  have  retirement  systems  under 
the  provisions  of  the  Retirement  Law  of  1937  would  be  allowed  to  establish  a 
division  in  the  retirement  fund  of  the  county  system  for  the  investment  in  common 

The  bill  would  allow  the  member  within  the  retirement  system  to  elect  to  have 
one-half  or  all  of  his  contributions  placed  in  such  division. 

The  bill  would  have  tak(!n  effect  upon  the  effective  date  of  a  constitutional 
amendment  permitting  the  Legislature  to  authorize  investment  of  funds  of  a  re- 
tirement system  in  such  stock. 

There  would  be  no  state  cost  with  the  passage  of  AB  1203,  however  there  would 
l.c  .111  administrative  cost  to  many  of  the  counties  that  is  not  known. 

O 
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LETTER  OF  TRANSMITTAL 


Assembly  Chamber,  State   Capitol 
Sacramento,  January  4,  1965 

Hon.  Jesse  M.  Unruh,  Speaker  of  the  Assembly 
and  Members  of  the  Assembly 
Assembly  Chamber",  Sacramento 

Dear  Mr.  Speaker  and  Members : 

Your  Interim  Committee  on  Industrial  Relations,  created  by  House 
Resolution  No.  500  (k),  1963  Regular  Session,  herewith  respectfully 
submits  the  final  report  of  its  activities. 

The  report  contains  the  committee's  findings  and  recommendations 
on  the  subjects  referred  to  it  for  interim  study  by  the  Assembly  Rules 
Committee. 

Respectfully  submitted, 

Edwaed  E.  Elliott,  Chairman 
Mervyn  M.  Dymally,  Vice  Chairman 

Robert  E.  Badham  Edward  M.  Gaffney 

Clair  W.  Burgener  Walter  W.  Powers 

Lou  CusANOvicH  Alfred  H.  Song 

John  Francis  Foran  Victor  V.  Veysey 
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AREAS  OF  INVESTIGATION  AND  SUBJECTS 
REFERRED  TO  COMMITTEE 

The  general  scope  of  the  areas  of  investigation  authorized  by  H.R. 
500 (k)  was  as  follows:  "The  Labor  Code,  uncodified  laws  relating 
to  labor  and  industrial  relations,  and  other  matters  relating  to  in- 
dustrial relations." 

The  following  subjects  were  referred  to  the  committee  by  the  Assem- 
bly Rules  Committee  of  the  1963  Regular  Session:  H.R.  160  (Foran) 
strengthening  apprenticeship  programs;  A.B.  604  (Dymally)  regula- 
tion of  apprenticeships  with  contractors;  A.B.  1202  (Lanterman) 
regulation  of  heaters  in  school  facilities  and  classrooms;  A.B.  2783 
(Gaffney)  standards  of  safety  for  employees  working  near  high  volt- 
age wires;  H.R.  525  (Gaffney)  standards  of  safety  for  employees 
working  near  high  voltage  wires;  A.B.  2896  (Foran)  safety  regula- 
tions for  operation  of  boilers;  A.B.  2364  (Alquist)  safety  regulations 
for  operation  of  boilers;  and  A.B.  1710  (Burton)  extension  of  Fair 
Employment  Practices  Act  to  include  discrimination  in  employment 
because  of  age. 

In  November  of  1964  a  Special  Subcommittee  on  Economic  Oppor- 
tunity was  appointed  with  the  consent  of  the  Assembly  Rules  Com- 
mittee to  examine  the  provisions  of  H.R.  197  (Dymally),  1964  First 
Extraordinary  Session.  Assemblyman  Mervyn  M.  Dymally  was  ap- 
pointed chairman  of  the  subcommittee.  Others  appointed  to  the  sub- 
committee were  Assemblymen  Clair  W.  Burgener,  John  Francis  Foran, 
Walter  "W.  Powers,  and  Alfred  H.  Song.  The  subcommittee  held  five 
hearings  in  November  and  December  of  1964.  It  will  file  a  supple- 
mental report. 

The  Subcommittee  on  Apprenticeship  Training  will  also  file  a  sup- 
plemental report. 

The  committee  very  much  appreciates  the  excellent  assistance  and 
cooperation  received  from  the  chairmen  of  the  subcommittees,  Assem- 
blymen Mervyn  M.  Dymally,  John  Francis  Foran,  Edward  M.  Gaffney, 
and  Alfred  H.  Song.  Their  administrative  assistants  were  also  most 
helpful,  namely:  Gonzalo  Molina,  assistant  to  Assemblyman  Edward 
E.  Elliott,  chairman  of  the  Committee  on  Industrial  Relations;  Louise 
Ridgle,  assistant  to  Assemblyman  Dymally ;  Gary  Analla,  and  Phil 
Ryan,  assistants  to  Assemblyman  Foran;  James  L.  O'Dea,  assistant 
to  Assemblyman  Gaffney ;  and  Robert  Daugherty,  assistant  to  Assem- 
blyman Song.  They  all  assisted  in  the  preparation  and  conduct  of  the 
hearings  and  in  the  interim  work  in  general.  Harry  Compton,  assistant 
to  Assemblyman  Burgener,  gave  very  substantial  help  in  preparing 
the  committee's  hearing  in  San  Diego  on  January  17,  1964. 

The  committee  also  wishes  to  thank  the  staff  of  the  Assembly  Leg- 
islative Reference  Service,  who  were  most  generous  in  their  assistance. 
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CHAPTER   1 

A.B.   1710;  AGE  FACTORS  IN  THE  EMPLOYMENT  OF 
OLDER  PERSONS;  ADMINISTRATION  OF  THE  LAW 
RELATIVE  TO  DISCRIMINATION  BECAUSE  OF  AGE 

Section   1 

Assembly  Bill  1710  by  Assemblyman  Phillip  Burton  was  referred 
to  the  committee  for  interim  study  by  the  Assembly  Rules  Committee 
of  the  1963  Regular  Session.  Briefly,  this  bill  proposed  to  extend  the 
provisions  of  the  California  Fair  Employment  Practices  Act  to  include 
discrimination  in  employment  on  account  of  age. 

In  its  study  of  this  bill,  the  committee  extended  its  inquiry  to  in- 
clude the  general  subjects  of  age  factors  in  the  employment  of  older 
persons;  the  administration  of  the  law  relative  to  discrimination  in 
employment  because  of  age  (Chapter  9.5,  Sections  2070-2078,  Unem- 
ployment Insurance  Code)  ;  vocational  training  and  youth  employment 
opportunities. 

Hearings  on  these  subjects  were  held  in  Los  Angeles  on  September 
19  and  20,  1963 ;  in  San  Francisco  on  October  24,  1963 ;  in  Sacramento 
on  December  2,  1963 ;  and  in  San  Diego  on  January  17,  1964. 

In  connection  with  the  employment  problems  of  older  persons  and 
discrimination  because  of  age,  some  background  to  the  present  inquiry 
may  be  helpful  in  evaluating  the  testimony  of  witnesses  who  testified 
on  this  subject. 

During  the  interim  of  1959-1960,  the  Committee  on  Industrial 
Relations  conducted  hearings  on  this  subject,  and  as  a  result  of  its 
findings,  and  of  the  findings  of  a  special  committee  appointed  by  the 
Governor  in  1959,  it  was  recommended  that  legislation  in  this  area 
be  enacted. 

A  bill  to  this  effect  (A.B.  1976)  was  introduced  by  the  now  Speaker 
of  the  Assembly,  the  Honorable  Jesse  M.  Unruh,  and  was  passed  at 
the  1961  Regular  Session.  This  bill  amended  the  Unemployment  In- 
surance Code  by  adding  Chapter  9.5,  Sections  2070  through  2078,  to 
read  in  part  as  follows: 

"It  is  the  public  policy  of  the  State  of  California  that  manpower 
should  be  used  to  its  fullest  extent.  This  statement  of  policy  com- 
pels the  further  conclusion  that  human  beings  seeking  employment, 
or  retention  thereof,  should  be  judged  fairly  and  without  resort  to 
rigid  and  unsound  rules  that  operate  to  disqualify  significant  por- 
tions of  the  population  from  gainful  and  useful  employment. 
Accordingly,  use  by  employers,  employment  agencies,  and  labor 
organizations  of  arbitrary  and  unreasonable  rules  which  bar  or  ter- 
minate employment  on  the  ground  of  age  offend  the  public  policy 
of  this  State." 
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This  act  however,  contains  no  provision  specifically  imposing  a 
liabilitv  or'  creatine  rights,  either  criminal  or  civil,  upon  the  occur- 
rence Jf  the  specified  acts,  although  Section  2112  of  the  Lnemployment 
Insurance  Code  does  make  a  violation  of  the  chapter  a  misdemeanor, 
thereby  providing  a  basis  upon  ^vhich  the  injured  individual  may  bring 
a  civil  action  to  redress  that  injury.  _        _ 

This  then  is  the  background  of  the  present  inquiry,  which  was 
aimed  in  part  at  determining  to  what  degree  this  legislation  has  been 
effective  in  alleviating  the  employment  problems  of  older  persons. 

FINDINGS 

Althou<>h  it  is  now  generally  recognized  that  discrimination  in  em- 
plovment  because  of  age  exists,  and  is  even  increasing  with  the  steady 
introduction  of  new  industrial  techniques,  statistical  information  on  its 
incidence  is  difQcult  to  come  by  and  difficult  to  compile. 

Sixteen  states,  including  California,  have  recognized  the  existence  ot 
the  problem  to  the  extent  of  enacting  antidiscrimmatory  laws  ranging 
from  general  statements  of  policy  to  detailed  acts  prescribing  specific 
penalties  for  noncompliance  and  enforcement  procedures  by  agencies 
similar  to  California's  Fair  Emplo^nnent  Practice  Commission. 

Even  in  these  latter  states,  complaints  filed  under  the  age  category 
have  been  relativelv  few  as  compared  to  those  having  to  do  with  dis- 
crimination because  of  race,  color,  religion  or  national  origin,  and  the 
penaltv  section  seldom  comes  into  action.  One  of  the  reasons,  perhaps, 
is  that  discrimination  because  of  age  is  less  easy  to  identity  than  m 
the  other  categories.  . 

In  manv  instances  it  is  relatively  easy  to  mask  a  reluctance  to  hire 
older  workers  or  continue  them  in  employment  behind  the  allegation  ot 
a  decline  in  the  capacity  to  perform,  and  in  many  instances,  of  course, 
such  a  claim  may  have  a  perfectly  sound  basis  in  fact.  The  difficulty  lies 
in  the  means  of  distinguishing  between  the  two.  ,     .  .   ■ 

Another  difficulty  occasionally  encountered  is  that  of  clearly  definmg 
what  is  meant  bv  "age."  For  example,  the  New  York  law  specffies 
coverage  as  applying  to  ages  between  40  and  65,  but  the  State  Comrnis- 
sion  Acrainst  Discrimination  has  ruled  that  discrimination  is  not  limited 
to  the  a^es  specified,  but  "shall  mean  discrimination  based  on  overage. 
Thus  an  emplover  mav  not  discriminate  against  a  person  solely  because 
that  person  is  oVer  the  age  the  employer  desires  to  employ,  and  it  would 
be  unlawful  for  an  employer  to  specify  that  he  wanted  a  bookkeeper 

under  the  age  of  35. 

Group  insurance  rates  and  the  cost  of  private  pension  programs  are 
also  frequentlv  adduced  as  a  reason  for  the  reluctance  to  hire  older 
persons,  although  this  is  coming  to  be  less  of  a  barrier  than  it  was 
formerlv  thought  to  be.  _  .    ^   t^?     u     -c  4« 

TVhere  older  workers  appear  to  run  into  the  greatest  difficulty  is  m 
finding  reemplo%Tiient  after  layoffs  owing  to  plant  conversion,  the  elimi- 
nation of  certain  skills  by  automation,  and  other  related  factors. 
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Under  California's  present  law  the  Older  Worker  Program  in  the 
State  Department  of  Employment  reports  encouraging  progress  in  find- 
ing employment  for  workers  in  this  category  through  its  special  place- 
ment service  and  educational  techniques  directed  at  breaking  down 
prejudice  against  the  hiring  of  these  persons. 

This  also  appears  to  be  the  limit  of  the  effectiveness  of  our  present 
law,  there  being  no  evidence  of  its  being  brought  into  action  beyond 
this  point. 

Many  private  organizations  such  as  the  Fraternal  Order  of  Eagles, 
Forty-Plus  in  Los  Angeles,  and  Careers  Unlimited  for  Women  in  San 
Francisco  are  doing  energetic  and  effective  work  in  special  areas  of 
this  general  field,  as  are  labor  unions  through  retraining  programs  and 
employer  contract  agreements. 

It  is  expected  that  much  of  the  information  not  now  available  on  this 
subject  will  be  forthcoming  in  the  final  report  on  the  joint  study  by  the 
Department  of  Employment  and  the  Citizens'  Advisory  Committee  on 
Aging,  which  was  initiated  in  accordance  with  HR  77,  introduced  in 
the  1963  session  by  Assemblymen  Joseph  M.  Kennick  and  Frank  P. 
Belotti. 

RECOMMENDATIONS 

(1)  That  any  enforcement  or  penalty  procedures  related  to  the  hir- 
ing of  older  workers,  which  may  be  considered  by  the  Legislature,  be 
kept  separate  from  the  Older  Worker  Program  in  the  Department  of 
Employment  and  delegated  to  the  Department  of  Industrial  Relations. 

(2)  That  the  Legislature  give  serious  consideration  to  the  possibili- 
ties of  constructive  legislation  that  may  be  suggested  by  the  joint  report 
on  emplojTuent  of  older  workers  to  be  submitted  to  the  1965  session 
by  the  Department  of  Emplojnnent  and  the  Citizens'  Advisory  Commit- 
tee on  Aging  in  accordance  with  HR  77,  1963  Regular  Session. 

The  following  are  pertinent  excerpts  from  testimony  given  on  this 
subject: 

HoxoRABLE  Phillip  Burton,  Member  of  Congress  and  Former  Mem- 
ber of  the  Assemtly: 

One  of  the  great  disadvantages  of  the  current  law  as  it  affects  older 
workers  is  this :  That  it  forces  the  older  person  to,  in  effect,  file  ^  a 
criminal  complaint  against  the  employer.  This  does  little  or  nothing  in 
the  way  of  improving  that  employer 's  attitude  toward  this  problem  and 
it  does  nothing  at  all  in  terms  of  the  employer  community  generally, 
except  generate  a  great  deal  of  hostility  toward  this  idea.  Now  I've 
always  felt  the  conservatives  had  missed  the  boat  when  it  came  to  the 
manner  of  enforcing  a  stated  civil  right  by  not  preferring  commission 
enforcement.  Commission  enforcement  permits  informal  discussions 
with  the  employer.  If  the  history  of  this  state  and  all  the  rest  of  the 
states  that  have  FEP  is  any  yardstick,  the  bulk  of  all  complaints  are 
resolved  at  the  informal  level,  one  way  or  another.  In  the  event  this 
informal  discussion  is  unsuccessful,  there  is  another  step  taken  where 
there  is  an  investigation  made  by  the  staff  of  the  commission,  and  there 
is  another  opportunity  for  the  employer  to  ascertain,  in  collaboration 
with  his  associates  as  well  as  his  counsel,  whether  or  not  he  has  violated 
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the  law.  All  of  this  discussion  and  negotiation  takes  place  privately. 
There  is  a  law  prohibiting  any  public  disclosure  as  to  the  complaint 
and  the  overwhelming  majority  of  any  would-be  employees'  complaints 
are  resolved  amicablv  and  without  publicity.  In  the  process,  the  em- 
ployers are  given  an  opportunity  to  state  the  problems  as  they  view 
them,  affecting  the  hiring  of  older  workers,  and  may  have  many  of  their 
miso-ivings  dispelled  in  these  conferences,  which  really  serve  a  very 
great  educational  purpose.  I  think  that  the  method  by  which  we  now 
deal  with  the  problem  of  discrimination  against  older  workers  is  the 
least  desirable.  We  bring  into  a  criminal  action  context  and  conflict, 
the  grievances  the  older  worker  has  against  the  employer,  and  I  submit 
that  is  the  worst  of  all  ways  to  remedy  this  problem. 

So  I  think  it  is  important  that  we  adopt  the  commission  enforcement 
concept  because  it  is  much  fairer  to  the  employer  than  the  present  law. 
It  guarantees  him  a  chance  to  view  afresh  his  practices  before  he  runs 
the  risk  of  public  opprobrium  because  a  criminal  action  has  been 
brought  against  him,  and  I  think  it  would  be  a  much  more  salutary  way 
to  deal  with  this  very  serious  problem.  So  in  sum,  I  believe  this  legis- 
lation is  needed.  I  think  it  is  a  more  equitable  way  for  both  the  em- 
ployee and  the  employer.  It  is  a  more  equitable  form,  a  more  reason- 
able form  to  resolve  these  differences  and  I  would  hope  that  this  com- 
mittee will  recommend  the  adoption  of  this  legislation  at  the  1965  ses- 
sion. 

William  Bechill,  Executive  Secretary,  Citizens'  Advisory  Com- 
mittee on  Aging  of  the  State  of  California: 

Although  the  members  of  the  Citizens'  Advisory  Committee  on 
Aging  have  not  taken  an  official  position  regarding  A.B.  1710,  the 
committee  is  on  record  in  support  of  enforcement  procedures  being 
a  definite  part  of  any  legislation  which  prohibits  age  discrimination 
in  employment.  We  believe  that  the  individual  should  have  recourse 
through  an  administrative  agency  which  has  clear  authority  to  act 
in  his  behalf.  . 

Under  the  present  provisions  of  Chapter  9.5,  Section  2U7U  ot  tne  , 
Unemployment  Insurance  Code,  enacted  in  1961,  no  enforcement  pro- 
cedures are  included.  The  only  recourse  now  provided  to  the  individual 
is  to  refer  his  complaint  to  local  law  enforcement  agencies,  although 
the  department  makes  it  a  practice  to  directly  contact  the  employer, 
employment  agency,  or  labor  union,  in  an  effort  to  interpret  the  pro- 
visions and  the  policies  of  the  law. 

We,  of  course,  support  this  emphasis  on  education  and  interpreta- 
tion. These  are  primary  tools  by  which  better  understanding  of  the 
abilities  of  older  workers  and  removal  of  current  obstacles  to  their 
employment  can  be  achieved  in  many  instances  on  a  voluntary  basis. 
Yet,  when  such  efforts  fail,  the  lack  of  effective  enforcement  proce- 
dures, in  my  opinion,  weakens  and  is  a  serious  gap  in  an  otherwise 
constructive  program  and  law. 

The  question  of  what  administrative  agency  should  be  given  the  re- 
sponsibility of  enforcement  has,  admittedly,  been  a  perplexing  one. 
It  has  been  the  subject  of  previous  study  by  the  Legislature,  as  men- 
tioned, and  others.  Personally,  I  would  favor  the  designation  of  this 
responsibility  to  the  Fair  Employment  Practice  Commission  as  pro- 
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vided  for  in  A.B.  1710.  We  feel  that  their  experience  and  present 
organizational  structure  lend  themselves  far  more  to  the  assumption 
of  this  responsibility  than  the  Department  of  Employment,  whose 
primary  statutory  mission  in  this  field  should  be,  as  it  is  now,  focused 
upon  a  program'  of  information,  education,  research  and  community 
organization  designed  to  promote  better  community  understanding  of 
the  problems  of  older  workers  by  those  most  directly  concerned. 

We  anticipate  that  this  endorsement  of  A.B.  1710  may  raise  some 
questions  as  to  the  possible  duplication  which  might  occur  if  the  Fair 
Employment  Practice  Commission  were  to  have  this  responsibility. 
Personally,  I  do  not  feel  that  this  would  happen  and  conceive  of  the 
entrance  of  the  commission  into  this  role  in  ways  that  would  augment 
and  supplement  the  present  work  of  the  Department  of  Employment 
which  would  continue  to  have  the  primary  responsibility  and  skill  in- 
volved in  the  placement,  training,  and  development  of  job  opportu- 
nities. The  aspects  which  FEPC  would  be  concerned  with  would  be 
those  more  related  to  bonafide  instances  of  discrimination,  where  the 
need  for  conciliation  service  and  enforcement  is  essential. 

The  importance  of  equal  opportunities  for  older  people  as  a  public 
policy  of  the  State  of  California  has  been  established  previously.  Any 
major  restrictions  on  the  securement  or  retention  of  employment  by 
older  people  in  this  period  of  rapid  technological  change  is  not  to  the 
best  interests  of  the  economic  and  social  climate  of  California.  More- 
over, we  cannot  accept  the  view  which  has  been  expressed  in  some 
quarters  that  California,  or  this  nation,  does  not  have  a  sufficient  level 
of  employment,  does  not  have  the  type  of  economy  rather,  which  can 
provide  a  sufficient  level  of  employment  for  all  people  in  our  popula- 
tion, regardless  of  age,  who  want  to,  and  in  many  instances,  need  to 
work.  In  our  response  to  current  pressures,  I  hope  that  neither  busi- 
ness, government,  or  labor  does  not  respond  to  the  suggestion  that  a 
general  reduction  of  the  age  of  retirement  is  the  answer.  This  would 
be  a  very  expedient  and  costly  solution,  both  in  the  short  and  the  long 
run,  and  be  a  setback  to  some  of  the  current  efforts  of  industry,  labor, 
and  government,  to  adopt  flexible  retirement  practices  which  recognize 
the  abilities  of  individual  persons,  and  also  to  develop  sound  benefits 
to  assure  adequate  retirement  income. 

I  would  like  to  conclude  with  four  recommendations  of  possible 
subjects  that  I  hope  the  committee  will  concern  itself  with  during  the 
course  of  the  interim. 

One.  We  would  like  to  recommend  the  strengthening  of  the  present 
program  of  the  Department  of  Employment  in  carrying  out  the  pro- 
visions of  Section  9.5  of  the  Unemployment  Insurance  Code.  The  de- 
partment has  made  great  progress  in  increasing  its  placement  and 
counseling  services  to  older  workers  during  the  last  four  years.  Never- 
theless, it  could  do  an  even  more  effective  job  if  it  had  the  staff  to  carry 
out  the  continuing  program  of  education,  information,  study,  and  com- 
munity organization  authorized  when  A.B.  1976  was  enacted  two  years 
ago.  I  would  remind  the  members  of  the  committee  that  no  additional 
funds  were  appropriated  to  the  department  when  that  bill  was  enacted. 
Community  organization,  public  education,  and  research  are  tasks  which 
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require  both  thoughtful  planning  and  time,  and  I  would  urge  your 
serious  consideration  of  this  recommendation. 

Two.  We  hope  that  you  would  be  concerned  with  any  efforts  that 
could  be  made  to  increase  the  educational  and  retraining  opportunities 
that  are  now  available  to  older  people  in  California.  There  is  already 
some  progress  being  made  here  as  a  result  of  recent  federal  legislation 
and  state  legislation. 

Nevertheless,  I  hope  that  this  committee  will  concern  itself  with 
what  can  be  done  to  insure  that  there  is  adequate  attention  given  to 
the  retraining  and  education  of  older  workers  as  a  major  part  of  the 
manpower  program.  This  is  a  very  complicated  problem  as  you  know, 
and  right  now  there  is  a  tendency  to  concentrate  present  retraining 
and  educational  efforts  on  displaced  younger  workers,  or  young  people 
just  entering  the  labor  market.  I  firmly  believe  that  more  balanced 
emphasis  is  needed,  and  that  the  needs  of  the  displaced  older  worker 
deserve  greater  attention. 

Three.  We  believe  that  there  should  be  greater  attention  given  to 
the  development  of  employment  opportunities  particularly  for  those 
persons  65  and  over  who  need  and  are  interested  in  employment.  This 
is  an  area  we  hope  to  give  special  attention  to  during  the  study  which 
we  will  conduct  under  House  Resolution  77.  I  would  also  like  to  call 
to  your  attention  that  there  is  federal  legislation  pending  before  the 
congress  at  the  present  time  that  would  provide  federal  grants  to  public 
and  nonprofit  organizations  for  the  stimulation  of  employment  for  older 
people.  Our  committee  is  on  record  and  supports  this  legislation,  feeling 
that  these  grants  could  be  an  important  resource  in  promoting  new 
avenues  of  employment  for  both  middle-aged  and  aged  people. 

Four.  We  would  encourage  any  efforts  to  focus  greater  attention 
by  both  public  and  private  employers  and  labor  on  the  importance  of 
adequate  retirement  planning  and  the  further  development  of  flexible 
retirement  policies. 

There  has  been  increased  interest  in  retirement  preparation  in  recent 
years.  Such  interest  will  inevitably  concern  itself  with  retirement 
policies  and  the  extent  to  which  they  affect  the  employment  of  older 
people.  The  Citizens'  Advisory  Committee  on  Aging  believes  it  has  a 
real  responsibility  in  this  area,  and  we  are  currently  considering  a 
number  of  recommendations  which  we  hope  to  present  to  the  Governor 
at  an  early  date. 

John  Anson  Ford,  Fast  Chairman,  California  Fair  Employment 
Fractice  Commission  : 

One  reason  that  the  Fair  Employment  Practice  Commission  did  not 
take  a  position,  as  I  have  indicated,  is  that  we  do  not  think  it  would  be 
proper  and  it  would  be  up  to  other  agencies  to  select  the  most  appro- 
priate vehicle  if  the  Legislature  decides  to  put  on  the  statute  books  a 
restriction  with  respect  to  age  of  employees.  We  have  plenty  to  do  as 
a  commission  as  we  are  now,  I  should  say  frankly.  It  would,  of  course, 
involve  an  additional  appropriation  before  we  could  hope  to  effectively 
serve  in  this  area. 

And  then  there  is  this  consideration  also,  and  that  would  be  perhaps 
the  only  additional  point  I  have  to  mention.  The  administration  of  a 
law  with  respect  to  age  is  in  a  somewhat  different  area  or  social  cate- 
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gory  from  the  one  in  which  we  have  been  operating  for  the  last  four 
years.  Ours  has  been  primarily  an  area  of  racial  differences  and  racial 
discrimination.  This  age  discrimination  brings  in  a  somewhat  different 
category.  That  is  not  to  say  that  we  can't  funtcion  in  this  area  also, 
but  it  would  be,  you  might  say,  a  departure  from  the  traditional  area 
in  which  this  nondiscriminatory  legislation  was  first  initiated. 

Miss  Eleanor  Fait,  State  Supervisor  of  the  Older  Worker  Program, 
California  State  Employment  Service: 

One-half  of  the  population  of  California  over  25  years  of  age  is  over 
45  years  of  age.  This  older  work  force  constitutes  almost  40  percent  of 
the  total  work  force.  The  age  group  18  to  25  today  constitutes  5  per- 
cent of  our  population.  The  population  over  60  j^ears  of  age  constitutes 
12  percent  of  our  population.  The  median  age  of  all  male  craftsmen  in 
California  was  42  years  of  age  in  1960. 

California  has  changed  into  a  manufacturing  economy  in  less  than 
10  vears  and  has  caught  up  the  older  work  force  in  these  changes, 
making  their  role  as  workers  difficult  and,  oftentimes,  precarious.  The 
services  of  the  California  State  Employment  Service  are  devoted  in- 
creasingly, to  the  able,  active  man  caught  in  the  dislocation  of  plant 
mergers  and  relocations  as  well  as  in  automation  and  technological 
change.  This  w^orker  finds  the  greatest  barriers  to  employment  at  an 
age  when  he  has  the  greatest  need  for  employment  in  order  to  house, 
support  and  educate  his  children  and  to  accumulate  assets  for  his  re- 
tirement years.  A  prolonged  period  of  unemployment  at  this  stage  of 
his  working  life  can  mean  reduced  social  security  pension  benefits  upon 
retirement,  thus  creating  additional  future  problems,  not  only  for  the 
worker  himself  but  for  the  economy  of  society  in  general. 

The  barriers  to  employment  for  older  workers  are  formidable  even 
during  high  employment  periods — based  on  stereotypes  and  prejudices 
concerning  older  worker  performance  on  the  job;  and  sometimes,  on 
the  fears  of  greater  costs  of  hiring  older  workers  among  those  em- 
ployers with  inadequately  structured  insurance  plans.  But  withoiit 
full  utilization  of  the  older  worker  segment  of  the  labor  force,  Cali- 
fornia's economic  growth  cannot  proceed  at  a  satisfactory  rate.  The 
meshing  of  a  large  number  of  mature,  experienced  workers  into  the 
new  industrial  machine  emerging  in  our  state  poses  a  serious^  problem 
at  the  present  time,  the  dimensions  of  which  are  just  now  beginning  to 
become  apparent  to  us. 

The  California  Legislature  passed  a  law  outlawing  age  discrimina- 
tion in  employment  which  became  effective  on  September  15,  1961.  The 
administration  of  this  law  was  assigned  to  the  Department  of  Employ- 
ment. There  were  no  provisions  for  enforcement  of  this  law  contained 
in  the  legislation.  Since  ours  is  not  an  enforcement  agency  the  task  of 
enforcement  was  assigned  to  the  duly  constituted  local  law  enforce- 
ment agencies — the  police  and  sheriffs  departments.  Employers  with 
less  than  six  employees  are  not  subject  to  the  law;  workers  under  40 
and  65  years  of  age  and  over  are  not  included ;  apprentice  programs 
are  exempt  from  the  provisions  of  the  law  as  are  employers  who  have 
established  recruiting  programs  with  high  schools,  colleges,  universi- 
ties and  trade  schools. 
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The  California  State  Employment  Service  offers  special  services  to 
older  workers  in  all  of  our  more  than  100  local  offices.  These  services 
Llnde  job  counseling,  testing,  job  development  and  P^^^^^^^f  J^^^ 
Californ  a  law  on  age  discrimination  has  provided  us  with  the  moral 
foundation  for  a  strong  policy.  For  example,  our  order  takmg  proce^ 
dures  apply  to  all  employers  and  to  all  upper  age  limits  except  tor  the 
exceT3tions  mentioned  in  our  report.  ,i„     i,     • 

If  the  employer  accepts  our  policy  of  referring  solely  on  the  basis 
of  qualifications  for  the  job,  we  refer  applicants  ^^^1^^;/^^^%^^^!^^^^ 
performance  standards  of  the  order,  disregarding  age.  If  an  employer 
does  not  accept  our  policy  of  referral,  and  does  not  come  withm  the 
exceptions  in  the  law,  his  order  is  canceled  on  the  grounds  of  age 

discrimination.  -,    ■•      .x  r^f 

Furthermore,  a  direct  personal  contact  is  made  by  the  manager  or 
the  local  office,  the  older  worker  specialist  or  a  member  oi  the  area 
staff  with  this  employer  to  discuss  the  details  of  his  order  m  relations 
to  the  law  and  department  policy.  We  feel  we  have  had  marked  suc- 
cess in  this  conference  method  in  clarifying  misunderstendmgs  and 
making  certain  that  the  employer  understands  his  obligation,  ibis  pro- 
cedure is  in  effect  throughout  the  state  at  the  present  time  and  has 
been  for  a  year  and  a  half.  „      .   -,  i,         „ 

Statistics  are  not  available  on  the  number  of  misdemeanor  charges 
filed  under  the  law.  This  is  not  to  say  that  none  have  been  filed  but 
records  on  misdemeanors  in  law  enforcement  agencies  are  seldom 
handled  so  that  they  are  available  for  statistical  purposes  later. 

In  the  four  years  from  1959  through  1962,  placements  of  older  work- 
ers in  business  and  industrv  in  California  increased  by  90  percent.  J^  or 
calendar  1962,  the  placements  of  workers  45  years  of  age  and  oyer 
increased  38.5  percent  over  1961.  These  figures  reflect  the  population 
increases,  of  course,  but  they  also  reflect  the  impact  of  the  age  dis- 
crimination law  and  the  intensive  efforts  of  the  Employment  Service 

to  place  these  workers.  .         -,     •        ,  v. 

Although  considerable  progress  has  been  made  m  reducing  the  age 
barriers  to  employment,  the  problem  is  still  substantial.  Much  more 
must  be  done  before  age  discrimination  is  eliminated  from  hiring  prac- 
tices and  it  will  require  continuing  and  increasing  effective  efforts  on 
the  part  of  the  Employment  Service,  employers  and  the  community 
to  achieve  this  objective. 

I  would  call  to  your  attention  an  omission  m  the  present  law  on  age 
discrimination;  namely,  enforcement  machinery.  When  an  individual 
comes  to  us  and  says  he  wishes  to  file  a  complaint  on  age  discrimina- 
tion the  only  action  we  can  take  is  to  refer  him  to  the  police  or  sheriff. 
We  feel  that  if  there  are  to  be  sanctions,  the  Fair  Employment  Prac- 
tice Commission  is  better  equipped  by  training  and  experience  and 
is  properly  qualified  to  follow  through  with  enforcement  action,  it  this 
is  necessary.  However,  we  pointed  out  in  our  1962  report  that  the 
experience  of  other  states  with  a  conciliation  service  indicates  that  a 
discussion  disposes  of  most  complaints  without  a  public  hearing.  The 
whole  emphasis  is  remedial,  not  punitive.  I  want  to  repeat— the  De- 
partment of  Employment  is  not  interested  in  handling  such  a  concilia- 
tion service  ourselves. 


INDUSTRIAL  RELATIONS 


17 


With  the  very  complex  problem  which  age  discrimination  represents, 
it  is  logical  and  practical  that  more  than  one  state  agency,  each  with 
a  differ'ent  function,  handle  different  aspects  of  the  same  problem,  and 
thereby  be  more  effective  in  the  long  run.  The  placement  of  enforce- 
ment authority  with  the  Fair  Employment  Practice  Commission  will 
not  change  the  present  direction  of  our  program  or  activities  but  will 
relieve  us^'of  a  responsibility  we  are  inadequately  prepared  to  carry  out. 
A  law  on  age  discrimination  in  employment  which  provides  for  en- 
forcement of  the  law  creates  no  special  privilege,  but  it  does  establish 
a  le'^al  bulwark  now  lacking,  for  the  rights  of  CaUfornia  workers  to 
obtain  employment  based  on  their  ability  without  regard  to  the  factor 
of  age.  ' 

Don  Vtat.,  Director  of  Research  and  Education,  California  Labor 
Federation,  AFL-CIO: 

In  1959  the  federation  submitted  a  statement  to  this  committee  that 
we  favor  the  addition  of  age  discrimination  to  the  FEP  law.  I  don  t 
think  it  is  necessary  to  go  into  that  statement  because  I  think  it  is 
valid  today.  Perhaps  the  figures  need  updating.  The  legislation  that 
was  enacted  in  1961  is  consistent  with  the  recommendations  of  the 
Governor's  commission,  and  so  is  the  legislation  that  is  now  being 
proposed,  because  I  think  that  the  legislation  that  was  enacted  m  1961 
goes  to  the  necessary  positive  program  that  must  be  a  part  of  any 
effort  to  alleviate  the  problem  of  the  aging,  and  the  two  must  be  comple- 
mentary. This,  of  course,  is  the  major  burden  of  the  sections  of  the 
report  of  the  Governor's  commission.  That  is,  the  enforcement  cannot 
work  without  the  positive  program. 

I  have  reviewed  in  some  detail  the  report  of  the  Department  oi 
Employment  that  was  submitted  to  the  Governor  and  the  Legislature 
on  the"^ activities  since  the  enactment  of  1961  law  and  it  is  quite  clear 
that  the  enforcement  aspect  is  a  matter  of  immediate  action. 

Er>^st  B.  Webb,  Director,  State  Department  of  Indiistrial  Be- 
lations:  (Statement  presented  to  committee  by  Everett  Corten,  counsel 
for  the  Department  of  Industrial  Relations). 

I  received  the  letter  from  the  chairman  of  the  committee,  dated  Octo- 
ber 4,  1963,  inviting  me  to  appear  today  to  express  my  views  on  the 
subject  matter  of  A.B.  1710,  which  is  before  your  committee  for  study. 
I  am  pleased  to  appear  and  to  assist  the  committee  in  any  way  that 
I  can  in  its  deliberations  on  the  subject  matter  of  that  bill,  namely, 
discrimination  in  employment  on  account  of  age. 

As  a  result  of  the  duties  imposed  upon  our  department  by  the  various 
laws  dealing  with  the  relationship  between  employee  and  employer, 
we  are  aware  of  the  problems  not  only  of  the  young  worker  and  the 
middle-aged  worker,  but  of  the  growing  plight  of  the  older  workers  m 
California. 

As  long  ago  as  1930,  the  Department  of  Industrial  Relations  made  an 
extensive  study  of  the  middle-aged  and  the  older  workers  in  California. 
This  study  was  embodied  in  Special  BuUetin  No.  1,  entitled  "Middle 
Aged  and  Older  Workers,"  dated  January  1930,  and  Special  BuUetm 
No.  2,  entitled  "Middle  Aged  and  Older  Workers  in  California,"  dated 
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August  1930.  Bulletin  No.  1  was  general  in  character.  Bull^in  No.  2 
was  based  upon  confidential  reports  from  2,808  California  employers 
regarding  age  limitation  policies.  While  many  reports  and  studies  have 
been  made  since  that  time,  by  interested  private  individuals  and  groups 
and  governmental  agencies,  those  bulletins  at  a  very  early  date  clearly 
and  graphically  pointed  out  the  gravity  and  magnitude  of  the  problem 
in  California  and  outlined  its  salient  problems  and  causes. 

Those  reports  showed  that  prior  to  1920  there  was  practically  no 
problem  with  respect  to  discrimination  against  older  workers.  Until 
1920  the  employment  of  older  workers  kept  pace  with  the  expansion 
of  industry.  Since  1920,  the  reports  point  out,  the  machine  process  has 
expanded  at  an  unprecedented  rate.  As  the  machines  and  technologi- 
cal processes  expanded  the  rate  of  production,  the  number  of  unem- 
ployed persons  began  to  increase.  And,  as  the  number  of  unemployed 
persons  increased  it  became  evident  that  older  workers  constituted  a 
larger  and  larger  portion  of  the  unemployed  group. 

In  1961,  the  Legislature,  specifically  recognizing  the  problem  of  dis- 
crimination in  employment  because  of  age,  adopted  A.B.  1976  adding 
Chapter  9.5  entitled  '"'Employment  for  Older  Workers"  (Section  2070, 
and  following)  to  the  Unemployment  Insurance  Code.  The  Legislature, 
in  adopting  A.B.  1976  in  1961,  had  before  it  the  problem  of  determin- 
ing whether  to  place  the  administration  of  the  specific  legislation 
against  discrimination  in  employment  on  account  of  age  in  the  Depart- 
ment of  Employment  or  elsewhere.  The  Legislature  chose  the  Depart- 
ment of  Employment. 

In  1963,  A.B.  1710  (Burton)  was  introduced.  This  bill,  by  adding 
the  word  ' '  age ' '  to  appropriate  sections  of  the  Labor  Code,  would  have 
made  the  Fair  Employment  Practice  Act  (which  is  administered  by 
the  Division  of  Fair  Employment  Practices  and  the  Fair  Employment 
Practice  Commission  in  the  Department  of  Industrial  Kelations)  ap- 
plicable to  discrimination  on  account  of  age.  A.B.  1710  is  one  of  the 
subjects  being  studied  by  this  committee. 

This  brings  us  directly  to  the  problem  posed  by  your  letter.  In  your 
letter,  you  state  that  at  your  Los  Angeles  hearing  a  discussion  de- 
veloped as  to  alternative  means  of  enforcing  the  proposed  measures 
(A.B.  1710)  and  of  the  present  law  (Ch.  9.5,  Section  2070,  Unem- 
ployment Insurance  Code).  You  then  mention  several  alternatives 
within  the  Department  of  Industrial  Relations  as  having  been  dis- 
cussed at  such  hearing. 

I  shall  address  myself  first  to  the  possible  alternatives  within  the 
Department  of  Industrial  Relations.  You  have  indicated  that  you  have 
given  some  consideration  to  delegation  of  enforcement  powers  and 
conciliation  services  to  these  alternatives  within  our  department: 
(1)  to  an  existing  agency;  (2)  to  a  new  agency;  (3)  to  the  Fair 
Employment  Practice  Commission. 

Since  receipt  of  your  letter,  I  have  given  consideration  to  the  pos- 
sible alternatives  within  the  Department  of  Industrial  Relations.  If 
the  Legislature  in  its  wisdom  sees  fit  to  place  the  administration  of 
a  law  such  as  A.B.  1710  in  the  Department  of  Industrial  Relations, 
it  is  my  view  that  it  should  be  placed  under  the  Division  of  Fair 
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Employment  Practices  and  the  Fair  Employment  Practice  Commis- 
sion. I  do  not  believe  the  creation  of  a  new  agency  is  warranted. 
I  also  believe  that  no  other  existing  agency  is  as  close  to  the  picture 
of  discrimination  in  employment  as  the  Fair  Employment  Practice 
Commission. 

If  such  a  law  as  A.B.  1710  were  given  to  our  department  to  ad- 
minister, procedures  generally  similar  to  those  used  in  carrying  out 
the  Fair  Employment  Practice  Act  could  be  adopted  and  used  to  im- 
plement and  carry  out  such  a  new  law  relating  to  discrimination 
because  of  age.  It  is  our  policy  under  present  laws  and  procedures 
to  stress  conference,  conciliation,  education  and  persuasion  and  it  is 
only  after  these  steps  fail  that  hearings  and  court  enforcement  are 
resorted  to. 

A.B.  1710  also  poses  further  questions  as  to  whether  the  entire 
subject  of  discrimination  in  employment  on  account  of  age  should  be 
placed  in  one  department  or  the  other.  Thus,  if  more  conciliation  and 
enforcement  services  and  duties  than  exist  today  under  Chapter  9.5 
of  the  Unemployment  Insurance  Code  are  contemplated,  should  the 
Unemployment  insurance  Code  be  amended  so  as  to  give  the  Depart- 
ment of  Employment  additional  authority  and  power  in  these  areas  or 
should  the  entire  subject  matter  be  given  to  the  Department  of  Indus- 
trial Relations?  . 

We  see  no  major  inconsistencies  between  the  functions  and  activities 
of  the  Department  of  Employment  in  attempting  to  eliminate  discrim- 
ination on  account  of  age  while  servicing  employers'  orders  for  em- 
ployees and  those  of  the  Department  of  Industrial  Relations  it  such 
a  law  as  A.B.  1710  were  assigned  to  us  for  administration. 

At  the  First  Extraordinary  Session  of  the  Legislature  in  1963,  the 
Assembly  adopted  House  Resolution  No.  77  requesting  the  Department 
of  Employment  and  the  Citizens'  Advisory  Committee  on  Aging  to 
undertake  jointly  a  study  of  how  and  where  employment  opportunities 
for  older  persons  may  be  improved  and  expanded  throughout  the  state. 
I  am  informed  that  this  study  is  under  way  at  the  present  time  and 
I  am  looking  forward  to  seeing  the  results  of  such  a  study.  Without 
seeing  the  results  of  such  a  study,  however,  it  seems  to  me  that  it 
would  be  somewhat  premature  to  attempt  to  make  a  final  determmatipn 
of  all  phases  of  this  problem  or  to  make  a  final  assignment  of  the  duties 
and  responsibilities  for  the  entire  program.  _   _ 

It  was  not  until  1961  that  the  Legislature  passed  A.B.  1976,  giving 
to  the  Department  of  Employment  administration  over  discrimination 
in  employment  on  account  of  age.  The  span  of  time  from  1961  is,  of 
course,  a  rather  short  time  in  which  to  amass  a  body  of  facts  relating 
to  the  administration  of  such  a  law. 

Also,  while  I  have  indicated  that  the  Fair  Employment  Practice 
Commission  and  Division  would  be  my  choice  of  agencies  in  our  de- 
partment to  administer  this  problem  if  the  Legislature  chose  our  de- 
partment as  the  vehicle  for  administration,  I  have  done  so  with  some 
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reservations.  The  Fair  Employment  Practice  Commission  and  Division 
have  been  in  existence  onh-  since  1959  and  have  barely  gotten  throngh 
their  shakedown  cruise  in  the  administration  of  the  Fair  Employment 
Practice  Act. 

Furthermore,  the  administration  of  a  new  function  of  such  large 
proportions  as  the  one  contemplated  under  A.B.  1710  necessarily  in- 
volves budgetary  considerations.  In  this  connection,  it  would  be  an 
unfortunate  thing  if  a  new  function  were  imposed  upon  the  Fair 
Employment  Practice  Commission  without  adequate  staffing  and  financ- 
ing. An  omission  in  this  regard  would  not  only  be  unfair  to  the  new 
program  but  could  seriously  impair  the  efficiency  of  existing  programs 
which  the  commission  has  the  responsibility  for  administering. 

Thus,  and  I  say  this  with  all  due  respect  and  certainly  with  no  intent 
to  delay  any  plans  of  this  committee,  it  seems  to  me  that  both  depart- 
ments will  have  more  accurate  and  up  to  date  facts  and  more  experience 
in  this  field  if  final  policy  determinations  on  the  problem  are  not  made 
until  after  the  report  requested  by  House  Resolution  No.  77  is  made. 

Gerald  Parrish,  Regional  Director,  U.S.  Employment  Service  of  the 
United  States  Department  of  Lai  or: 

We  are  in  agreement  with  what  Miss  Fait  gave  to  you  in  terms  of 
the  description  of  the  problem  and  most  specifically  the  recommenda- 
tions that  the  Department  of  Employment  has  made  about  A.B.  1710. 
We  would  endorse  their  position.  There  may  be  some  other  suggestions 
regarding  legislation  on  discrimination  because  of  age  which  you  may 
wish  to  consider.  One  is  the  matter  of  applying  it  specifically  to  certain 
ages.  I  believe  the  proposal  is  to  refer  specifically  to  age  discrimination 
in  the  age  range  between  40  and  64  years. 

I  wonder  whether  you  might  want  to  consider  eliminating  that  kind 
of  an  age  range  and  have  it  directed  to  discrimination  at  any  age  level, 
because  there  are  occasions  when  discrimination  in  employment  based 
on  age  may  occur  at  an.  earlier  level.  There  are,  of  course,  many  people 
over  65  who  are  fully  qualified  to  work,  who  are  capable  of  working, 
productively  and  who  need  to  work  to  support  their  families,  and  there 
should  be  some  legislation  for  them  as  well.  Secondly,  your  law  at  the 
present  does  exempt  employers  who  have  less  than  six  employees.  This 
may  be  a  practical  administrative  measure  but  you  may  wish  to  consider 
whether  it  should  apply  to  all  emplojmient  regardless  of  the  size  of  the 
establishment.  Also,  we  notice  that  your  law  does  not  refer  to  news- 
paper advertising.  Classified  advertising  which  includes  upper  age 
restrictions  is  not  considered  a  violation  of  the  law.  We  do  know  that  a 
number  of  the  states  have  anti-age-discrimination  statutes  and  prohibit 
the  age  discrimination  limitation  in  classified  advertising  for  employ- 
ment. These  are  matters  which  you  may  wish  to  consider.  I  am  not 
making  an  official  U.S.  Department  of  Labor  recommendation  on  these 
matters  but  merely  bringing  them  up  as  a  point  of  information. 

I  would  also  like  to  express  agreement  with  the  suggestion  by  the 
Department  of   Employment  that   the   enforcement   and    conciliation 
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machinerv  for  this  should  be  vested  in  some  agency  other  than  the 
State  Department  of  Employment.  The  State  Employment  Service  is 
not  an  enforcement  agency.  It  is  a  service  agency,  as  you  know,  affili- 
ated with  the  United  States  Employment  Service,  and  it  does  not  have 
the  machinery  for  this  type  of  enforcement  and  conciliation  service. 
Its  administrative  funds  come  entirely  from  federal  grants  for  employ- 
ment security  administration.  There  is  some  question  whether  they  can 
appropriatelv  engage  in  an  enforcement  activity  in  any  situation  of 
this  kind.  I ^  would  certainly  endorse  the  position  given  you  by  the 
Department  of  Employment  delegating  this  conciliation  and  enforce- 
ment to  some  other  agency  in  the  state  government. 

William  Smith,  California  Conference  of  Employer  Associations: 
No  statewide  body  of  the  public  was  set  up  under  A.B.  1976  but  these 
functions  are  being  met  by  two  other  organizations.  One  is  a  statewide 
interdepartmental  committee  on  problems  of  the  aging  and  by  local  ad- 
visory committees.  The  latter  are  doing  a  tremendous  job.  They  are 
composed  of  representatives  of  organizations  and  individuals  inter- 
ested in  helping  to  meet  these  problems.  The  former  is  composed  of 
representatives  of  ten  state  agencies  directly  involved  in  the  problems 
of  the  aging  and  a  good  description  of  the  activities  of  this  committee 
is  contained  in  its  Annual  Report  to  the  Governor  for  1962.  Chairman 
of  the  committee  is  Mr.  Stanley  Sworder,  Chief  of  the  Bureau  of  Adult 
Education. 

Now  A.B.  1976  provides  also  for  "such  local  advisory  agencies  as  in 
its  judgment."  that  is,  the  judgment  of  the  Department  of  Employ- 
ment, "will  aid  in  effectuating  the  purposes  of  this  section,"  and  may 
empower  them  to  study  the  problems  of  discrimination  on  account  of 
age  and  all  problems  relating  to  emplojnnent  programs  for  older  work- 
ers, and  to  foster  through  community  effort  cooperation  among  the 
various  groups  and  elements  of  the  population  of  the  state,  and  to  make 
recommendation  to  the  department  for  the  development  of  policies  and 
procedures  to  carry  out  the  procedures  of  this  section. 

Under  the  leadershiiD  of  older  worker  specialists  in  the  Department 
of  Employment  many  of  these  local  bodies  have  been  organized  to 
work  with  other  local'  groups  interested  in  this  problem. 

Perhaps  the  most  interesting  new  development  in  the  Older  Worker 
Program  is  the  group  session  approach.  According  to  a  report  by 
Eleanor  Fait,  state  supervisor  of  the  Older  Worker  Program,  this  is 
proving  to  be  a  psychologically  sound  method  of  helping  the  older 
worker^to  help  himself  and  others.  Throughout  the  state  local  OSES 
offices  are  experimenting  with  group  sessions  and  finding  them  effec- 
tive for  counseling  and  placement.  Here  is  one  example.  The  downtown 
Los  Angeles  Job  Clinic  was  planned  by  the  area  coordinator  and  staff 
of  the  Department  of  Employment,  was  cosponsored  by  the  California 
Federation  of  Business  and  Professional  Women,  the  mid-city  YWCA, 
and  the  adult  division  of  the  Los  Angeles  City  Schools.  This  was  not 
a  one-shot  affair.  This  was  six  sessions,  with  leaders  of  industry,  busi- 
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ness  and  education  telling  older  women  who  needed  jobs  how  to  get 
them  and  at  the  same  time  it  was  telling  these  leaders  of  industry, 
business  and  education  that  this  is  the  kind  of  person  who  is  available 
for  the  kind  of  jobs  that  they  have.  This  communication  worked  both 
ways.  These  irroup  sessions  are  called  by  various  names  in  the  different 
communities.^  They  mav  be  job  clinic,  job  preparation  clinic,  new  em- 
ployment horizons,  how  to  get  and  hold  a  job  after  40,  etc.  There  are 
many  different  names  but  they  have  this  fine  function.  Altogether  such 
c^roup  sessions  sponsored  by  the  local  Department  of  Employment 
offices  have  now  involved  over  2,500  older  workers  in  sessions  leading 
to  training,  counseling  and  jobs.  Best  of  all,  many  of  these  community 
bodies  are  becoming  permanent  local  organizations  working  on  the 
problem  of  Eretting  jobs  for  older  persons.  The  older  worker  specialist 
of  the  Department  of  Employment  works  closely  with  these  and  other 
such  groups  in  the  community.  That  is  part  of  the  job  of  education 
that  is  so  important  and  must  be  carried  on. 

The  Le«nslature,  in  passing  A.B.  1976,  did  so  without  adopting  a 
method  of  enforcement  and  upon  advice  from  the  Attorney  General, 
the  task  of  legal  enforcement  was  assigned  to  local  law  enforcement 

^Apparently  the  Legislature  was  persuaded  that  the  essential  task 
was  one  of  improving  the  acceptance  of  the  older  person  m  the  30b 
market  This  was  done  bv  fixing  a  sound  policy  and  then  organizing 
public  support  behind  that  policy.  It  is  done  also  by  a  realistic  recog- 
nition that  the  older  person  is  competing  in  the  job  market  with 
yount'er  workers,  which  we  have  been  reminded  of  at  least  four  times 
todav  and  that  the  older  worker  has  a  better  chance,  just  as  does  the 
vouno-er  worker,  if  he  improves  his  ability,  appearance  and  job  per- 
formance After  all,  there  is  no  absolute  assurance  that  anyone  is  going 
to  get  a  job.  He  is  going  to  get  it  only  in  competition  with  his  fellow 

job  applicants.  ,         ,      ,        a.  -^ 

Apparentlv  also  the  Legislature  believed  that  the  key  to  specific 
instances  of  age  discrimination  is  conciliation  and  persuasion  that 
comes  with  counseling  both  the  applicant  and  the  employer  or  the 
union  or  the  employment  agency.  Li  this  connection  I  strongly  recom- 
mend that  the  Department  of  Employment  be  given  funds  to  be  used 
in  developino-  more  adeciuate  counseling  staff  and  that  this  staff  be 
charged  specificallv  with  the  function  of  investigating  and  conciliat- 
ing^ anv  instances  of  apparent  age  discrimination.  As  Miss  Eleanor 
Fait  to"ld  this  committee  in  its  Los  Angeles  hearing,  the  problems  are 
different  from  FEPC  problems  and  competent  counselors  do  require 
special  kuowledge  and  qualifications. 

The  department's  staff  is  already  doing  the  job  of  concdiation 
through  its  counseling  of  employers  and  applicants.  As  Miss  l^ait 
stated  also,  the  Department  of  Employment  is  99  percent  s^^i^^essful 
in  talking  to  emplovers  and  convincing  them  that  age  should  not  be 
the  sole  factor  for  employment.  I  am  sure  that  this  comment  related 
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to  specific  instances  which  came  to  the  department's  attention.  There 
appears  to  be  some  reluctance  by  the  department  to  expanding  the 
duties  of  its  counselors  to  include  more  consultation  and  more  counsel- 
ing with  persons  who  may  be  engaging  in  employment  discrimination 


because  of  age. 


YOUTH  EMPLOYMENT  OPPORTUNITIES 

FINDINGS 

It  appears  that  a  constructive  and  forward-looking  approach  to  the 
problem  of  increased  youth  employment  opportunities  is  being  de- 
veloped in  recent  federal  legislation  and  complementary  actions  on  the 
part  of  the  State  of  California.  These  include  S.  2642,  88th  Congress, 
Second  Session,  the  Economic  Act  of  1964,  commonly  known  as  the 
Antipoverty  Bill;  the  Manpower  Development  and  Training  Act,  HR 
8720,  Public  Law  No.  88-214,  passed  December  19,  1963 ;  and  the  Fed- 
eral Vocational  Education  Act  of  1963,  Public  Law  No.  88-210,  passed 
December  18,  1963.  The  coordination  of  these  programs  plus  the  co- 
operation of  state  agencies  will  aid  in  the  development  of  these  pro- 
grams. 

Excerpts  From  Testimony  Given  on  Subject  of  Vocational  Training 
and  Youth  Employment  Opportunities 

Lorenzo  Traylor,  Assistant  Program  Development  Director,  Youth 
Opportunities  Board  of  Greater  Los  Angeles: 

The  planning  money  that  we  have  for  this  18  months  planning  period 
comes  from  the  President's  Committee  on  Juvenile  Delinquency  and 
Youth  Crime.  Now  meanwhile,  we  have  received  a  grant  for  a  Youth 
Training  and  Employability  Project  for  the  East  Side.  This  is  separate 
and  apart  from  the  planning  fund  and  it  represents  an  action  program. 
This  program  is  going  to  include  eight  areas  that  we  have  identified 
as  being  critical  to  youth  needs. 

First,  a  training  and  job  development  program  for  school  dropouts, 
potential  dropouts,  and  terminal  high  school  youth.  And  this  program 
will  be  designed  to  get  at  these  young  people  who  have  already  dropped 
out  of  school  and  who  are  not  going  back  to  school ;  who  are  not  college 
material  and  have  a  need  for  training,  remedial  education  and  some 
form  of  employment.  We  recognize  that,  in  addition  to  providing  the 
training  and  the  education,  we  must  also  provide  some  jobs.  We  have 
the  job  development  phase  in  this  program  too. 

The  second  phase  is  more  a  compensatory  type  program  and  is  similar 
to  the  approach  of  the  McAteer  Act  at  the  state  level.  The  cultural 
enrichment  type  program  to  help  young  people  stay  in  school ;  to  reach 
a  higher  potential  and  perhaps  not  come  into  the  job  market  at  such 
an  early  age.  This  is  designed  for  youngsters  who  are  potential  drop- 
outs, who  are  not  motivated  and  who  may  be  predeliquents.  In  addition 
to  that,  we  recognize  that  a  part  of  the  problem  is  that  many  of  these 
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kids  have  a  tremendous  amount  of  leisure  time  and  that  there  is  a  need, 
especially  in  the  deprived  areas,  to  do  something  about  helping  them 
to  learn  how  to  be  creative  in  their  leisure  time ;  to  be  able  to  do  more 
than  stand  around  on  the  corner  or  to  participate  in  delinquent  activ- 
ity. So  we  have  some  supported  recreation  and  culture  enrichment 
leisure  time  programs. 

A  fourth  area  is  what  we're  calling  a  supportive  health  and  mental 
health  services  program,  and  the  demonstration  area  in  which  we  are 
going  to  be  working  is  out  in  South  Los  Angeles  with  young  people 
who  have  problems,  emotional  problems,  and  are  unable  to  get  any  kind 
of  help.  In  many  cases,  they  wait  for  several  months  or  even  a  year  and 
a  half  to  get  the  help  they  need  at  the  moment,  and  so  we  would  want 
to  build  as  a  part  of  our  program  some  mental  health  services  and 
health  services  that  could  help  as  the  crisis  develops  and  at  the  same 
time  help  the  agencies  and  organizations  dealing  with  these  young 
people,  help  them  by  providing  consultation  services.  Another  part  of 
the  program  will  be  family  centered  welfare  services  designed  to  pro- 
vide protective  services  for  children,  and  parent  education.  These  pro- 
grams are  designed  primarily  to  decrease  dependency  and  delinquency. 
The  area  in  which  we  will  be  working  is  high  in  welfare  families,  ANC 
families.  We  believe  that  many  of  these  people  can  be  rehabilitated, 
that  they  can  be  trained  and  that  these  mothers  can  be  retrained  and 
eventually  can  go  into  jobs.  There  is  no  need  for  a  continuing  lifetime 
of  dependency  if  at  this  state  in  their  lives  they  are  given  some  help, 
training  and  perhaps  remedial  education  to  get  them  through  this 
particular  period.  . 

We  are  also  concerned  with  aspects  of  law  enforcement,  probation, 
court,  and  correction  services  designed  to  improve  law  enforcement  and 
community  relations.  We  have  a  tremendous  problem  here  in  Los  An- 
geles in  the  relations  between  the  community  and  law  enforcement. 
And  there  is  also  a  need  for  our  services  to  help  the  youthful  offender 
who  comes  back  into  the  community.  Many  times  he  comes  back  into 
the  same  environment  which  he  left  and  has  little  possibility  for  being 
rehabilitated  after  having  spent  some  time  in  an  institution. 

Of  course,  basic  to  aU  of  this  is  what  we're  caUing  a  community 
improvement  program  designed  to  upgrade  the  environment  that  these 
people  live  in,  to  involve  citizens  in  participating  in  activities  m  which 
they  help  themselves  to  improve  the  community,  cleaning  up  deliquency 
breeding  spots,  making  better  use  of  the  services  they  have,  becoming 
involved  in  activities  that  would  be  of  assistance  to  their  particular  com- 
munity. And,  of  course,  the  eighth  program  goes  through  aU  of  this 
and  ties  right  in  with  the  personnel  who  are  working  with  these  young 
people.  We  want  to  be  sure  that  they  are  given  the  training  and  in- 
service  training  to  be  able  to  understand  how  to  work  with  the  deprived 
communities  and  the  disadvantaged  youngster. 

Now  in  the  interest  of  saving  time,  I  just  want  briefly  to  say  some- 
thing about  the  job  training  and  job  development  program.  This  pro- 
gram includes  an  intensive  vocational  guidance  and  job  placement 
service  as  I  said  before.  We  know  that  these  young  people  have  a  need 
for  psychological  services  and  remedial  education  before  they  can  even 
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get  ready  to  go  into  a  training  class.  Once  you  get  them  to  this  point 
then  some  special  classes  wiU  have  to  be  developed,  so  this  will  be 
included.  Then  these  classes  will  have  to  be  flexible  enough  to  meet  the 
needs  of  the  voungster  who  can't  write  as  well  as  other  youngsters  who 
will  have  a  language  difficulty,  the  youngster  who  maybe  has  come  from 
a  southern  background  where  he  is  handicapped  because  of  education. 
The  training  program  must  be  flexible  enough  so  that  it  meets  the  need 
of  that  particular  youngster,  so  that  he  will  know  how  to  look  for  a  job, 
know  how  to  be  interviewed  for  a  job,  to  fill  out  an  application  and 
this  kind  of  thing.  We  also  want  to  provide  an  information  center  for 
occupational  training,  and  materials  these  kids  can  have,  and  youth 
opportunity  centers  throughout  the  area.  We  are  going  to  develop  an 
intensive  job  development  program  with  people  out  in  the  community 
beating  the  bushes  to  get  the  local  business  people  who  work  m  the 
community  but  live  elsewhere  to  become  concerned  and  see  if  we  can 
develop  jobs  by  this  means.  Tied  into  all  of  this  is  the  need  for  a  com- 
munitywide  advisory  committee.  This  way,  we  will  involve  the  total 
community  in  this  thrust. 

De.  Edward  Goldman,  Assistant  Superintendent  of  Adult  Educa- 
tion, San  Francisco  Unified  School  District: 

I'm  very  pleased  to  be  here  and  to  be  able  to  teU  you  a  little  bit  about 
what  is  being  done  in  at  least  one  school  system  as  far  as  problems  of 
the  older  worker,  youth  opportunities  and  vocational  training  are  con- 
cerned. 

We  have  several  items  that  I've  selected  that  will  illustrate  these. 
One,  we  have  a  Day  Vocational  High  School  and  Technical  Institute. 
Two,  we  have  an  Evening  Vocational  and  Technical  Institute.  Three, 
we  have  dav  and  evening  adult  schools.  Four,  we  have  the  City  College 
of  San  Francisco,  our  junior  college.  Five,  we  have  the  Manpower  De- 
velopment and  Training  Act  program  in  San  Francisco.  And,  six,  we 
have  a  recentlv  established  Youth  Opportunity  Center.  Taking  those 
somewhat  in  order,  first,  the  Day  Vocational  High  School  and  Technical 
Institute  is  really  for  those  who  wish  to  obtain  a  high  school  diploma 
and  at  the  same' time  establish  a  preapprentice  craft.  In  other  words, 
if  they  wish  to  go  into  the  crafts  and  they  are  going  to  take  a  lot_  of 
work  which  requires  three  hours  of  manipulative  and  related  training 
in  the  craft  that  they  have  selected.  And  the  other  three  hours  of  their 
school  day  will  be  in  the  academic  work  which  is  required  by  the  State 
of  California  and  the  local  school  district  to  get  a  high  school  diploma. 
These  take  in  what  we  call  preapprentice  programs  and  usually  they 
are  in  such  areas  as  auto  mechanics,  mill  and  cabinet  machine  shops, 
sheet  metal  and  so  forth.  The  other  phase  of  the  program  is  for  pre- 
emplovment.  Eemember  now,  this  is  during  the  day.  Preemployment 
is  usually  classes  for  adults  and  they're  classes  in  such  areas  as  shoe 
repair,  watch  repair,  radio  and  TV  repair,  television  station  mainte- 
nance, cooking  and  baking  and  so  on.  These  are  six  hour  programs  and 
they  lead  directly  to  employment.  These  usually  do  not  have  an  age 
limitation.  The  program  that  I  mentioned  first  usually  is  for  the  adult, 
for  the  high  school  student  and  for  the  adult  who  wants  to  go  back 
and  get  a  high  school  diploma. 
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The  evening:  program,  the  Vocational  Technical  Institute,  encom- 
passes those  programs  that  involve  the  apprentice  training  program, 
the  journeyman  training  program  and  occupational  preparation.  These 
are  important  to  the  committee  I  think  because  the  indentured  ap- 
prentice program  is  the  program  which  works  in  cooperation  with 
labor  management.  Division  of  Apprenticeship  Standards,  in  which 
we  have  indentured  apprentices  working  on  the  job  for  40  hours  a 
week,  going  to  school  four  hours  a  week,  usually  144  hours  a  year,  and 
the  number  of  years  would  depend  on  the  kind  of  craft  that  it  is  and 
what  the  contract  calls  for.  We  in  San  Francisco  work  with  approxi- 
matelv  40  to  60  of  the  crafts,  giving  the  indentured  apprentice  related 
training  work.  The  age  limitation,  as  you  know,  for  indentured  ap- 
prentices may  range  between  about  16  and  25.  Usually  there  is  a  bot- 
tom limitation,  most  of  them  are  high  school  graduates,  not  all  of 
them,  and  in  most  cases,  the  contract  calls  for  an  age  limitation  which 
usually  doesn't  exceed  24  or  25. 

The  day  evening  adult  schools  are  primarily  for,  really,  tour  pur- 
poses but  T  am  going  to  trv  to  pick  out  the  part  that  would  be  im- 
portant to  us  here.  I  would  say  in  passing  that  we  have  a  great  many 
of  our  adults  coming  back  for  elementary  education,  high  school  edu- 
cation and  English  for  the  foreign  born,  what  we  call  Americanization. 
The  other  important  part  of  our  program  is  occupational  preparation. 
We  don't  call  these  vocational  classes  because  the  terminology  that  we 
get  from  the  United  States  Congress  through  the  old  Smith  Hughes 
Act  savs  that  a  vocational  program  is  one  that's  reimbursed.  We  know 
that  tliere  are  other  programs  that  aren't  reimbursed,  but  they  re  vo- 
cational. I'm  talking  now  particularly  about  the  programs  m  business 
education  —  tvpins,  shorthand,  bookkeeping,  office  machines,  tiling 
clerks  and  so  on.  These  are  a  great  part  of  the  occupational  prepara- 
tion programs.  In  these  we  have  adults  coming  back  to  school  jangmg 
in  the  ages  between  18  and  60.  I  really  shouldn't  use  the  word  sixty, 
I  guess,  because  we  don't  have  any  limitation,  but  we  found  those  that 
come  back  usuallv  are  between  the  ages  of  18  and  60. 

In  this  proo-ram  we  have  some  very  special  kinds  of  occupational 
assistance  Working  with  the  Department  of  Employment,  working 
with  the  local  newspapers  two  or  three  years  ago  we  were  wondering 
how  we  could  do  some  additional  training  for  the  older  person  We 
came  up  with  the  first  class  in  training  retired  men  who  wished  to  do 
some  work  in  gardening.  As  a  result  these  men  became  home  gardeners 
and  I  think  there  are  several  other  programs  that  have  started,  with 
the  result  that  we  offer  the  program  now  periodically  about  two  or 
three  times  a  year.  All  of  these  retired  men  went  to  work  as  inde- 
pendent contractors  in  home  gardening.  . 

We  had  a  pro-ram  last  year,  and  we're  repeating  it  this  year  work- 
ing with  the  Department  of  Employment  and  the  department  stores 
so  that  women  could  come  back  into  the  labor  force  and  be  trained 
as  gift  wrappers.  This  is  usually  during  the  holiday  season;  and  we 
specified  in  this  case  that  we  wanted  this  available  to  the  older  woman 
so  that  she  would  be  able  to  get  some  employment.  The  school  depart- 
ment  did  a  short  intensive  training  program  and  the  department 
stores  hired  these  people  to  go  to  work. 
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In  addition  to  that  one.  we  work  with  the  Department  of  Employ- 
ment and  the  local  Department  of  Public  Welfare  in  trying  to  do  some- 
thing for  the  women  who  are  on  aid  to  needy  children.  In  this  ease  we 
said,  how  can  we  train  these  women  so  that  they  can  become  citizens 
who' earn  their  own  way  instead  of  getting  money  from  the  taxpayers 
through  ANC?  We  opened  such  short  unit  programs  as  hospital  and 
hotel  maid  training ;  housekeeper  training  and  we  found  that  we  were 
able  to  train  these  people  for  a  period  of  from  six  to  eight  weeks  and 
in  each  instance  they  were  able  to  obtain  employment.  At  least  90 
percent  of  them  w^ere  employed  from  each  of  these  classes.  These  are 
special  programs  that  can  be  done  and  have  been  done  in  a  school  de- 
partment. 

I  should  also  tell  the  committee  that  in  a  city  such  as  San  Francisco 
we  are  doing  classroom  training  for  the  Manpower  Development  and 
Training  Act  of  1962.  This,  as  you  recall,  is  primarily  a  retraining  of 
the  worker  who  is  out  of  work  because  of  automation  and  mechaniza- 
tion  The  training  period  is  limited  to  one  year.  If  it  is  an  adult  who 
has  been  in  the  labor  field  for  at  least  three  years  and  is  head  of  the 
household,  he  may,  through  the  Department  of  Employment  and  the 
Department  of  Labor  and  Congress,  receive  a  training  subsistence  of 
approximately  $41  to  $43  a  week.  If  he's  between  the  ages  of  19  and  21, 
he  may  get  $20  a  week.  If  he's  between  16  and  19  years  of  age  he  gets 
no  subsistence  at  all.  But  the  important  part  of  this  is  that  the  Depart- 
ment of  Employment  determines  the  training  needs,  the  areas  m  which 
there  is  a  shortage  of  trained  personnel.  They  work  with  these  people  to 
find  out  if  they're  eligible  for  the  program,  if  they  can  do  the  program. 
Then  they  come  to  the  school  department  or  a  private  agency  m  some 
cases  and  say,  would  you  do  the  training?  And  we  have  been  very 
happy  to  work  with  them.  This  program  is  100  percent  reimbursed,  as 
far  as  the  direct  cost  of  teaching  is  concerned.  There  are  other  costs  to 
the  school  district  that  we  absorb.  But  to  show  you  what  can  be  and 
has  been  done,  we  have  offered  such  courses  for  periods  of  30  to  40 
hours  a  week  for  anywhere  from  12  wrecks  up  to  a  full  year  m  such 
courses  as  mail  order  training,  clerk-typist,  nurses  aid,  camera  sales- 
man, and  stenographers.  At  the  present  time  we're  doing  clerk-typists, 
stenos,  office  machine  repair,  and  other  skills.  We  found  that  the  insur- 
ance people  need  girls  who  know  more  about  the  insurance  field  and 
know  more  about  the  terminologies,  trained  insurance  girls.  Courses  are 
projected  and  tentatively  approved  by  the  Department  of  Employment 
for  training  or  clerk-typist  for  the  high  school  dropout.  Here  again, 
down    to    the    younger    person    who    is    a    high    school    dropout,    by 
providing  some  training  in  the  clerk-typist  field  and  also  giving  them 
some  academic  work,  we  hope  to  be  able  to  get  them  their  high  school 
diploma.  The  drycleaning  self-service  division  now  needs  some  trainees 
so  these  people  may  operate  the  drycleaning  self-service  stores.  The 
vending  machine  repairman  will  be  starting.  The  housekeeping  pro- 
gram will  be  starting.  A  program  for  interior  painters  who  are  journey- 
men but  who  have  to  learn  some  phases  of  the  work  that  they  didn  t 
learn  when  they  first  became  journeymen,  and  also  a  vocational  nursing 
program,  will  be  started.  We  think  MDTA  is  doing  an  excellent  job. 
It's  a  limited  job  and  there  may  be  more  questions  about  it  later. 
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Now  the  last  one  I  would  talk  about  here  is  the  Youth  Opportunity 
Center,  because  it's  quite  unique.  This  is  a  combination  of  many 
agencies  in  San  Francisco,  working  together  to  try  to  do  something  for 
a  culturally  deprived  area  specifically  in  San  Francisco,  the  Bay  View- 
Hunters  Point  district.  In  this  district  we  have  thousands  of  young 
people  between  the  ages  of  16  and  22  that  we  know  are  not  working. 
Many  of  them  have  dropped  out  of  school  and  the  question  is,  can  we 
do  something  for  them  ?  Working  with  the  mayor 's  committee  originally 
trying  to  find  out  what  we  could  do,  the  Ford  Foundation  came  into 
the  program.  They  are  giving  approximately  $650,000  over  a  three-year 
period  to  help  in  this  program.  The  Department  of  Health,  Education 
and  Welfare  is  coming  in  with  some  research  money  and  the  Manpower 
Development  and  Training  Act  group  is  saying  to  us,  you  do  what  you 
can.  We  will  see  if  we  can  give  you  money  for  some  of  these  programs. 
The  local  divisions  are  working,  such  as  the  department  of  public  wel- 
fare, police  department,  the  boys'  clubs,  the  citizens'  committee,  United 
Community  Fund,  Hunters  Point-Bay  View  Center  and,  of  course,  the 
schools. 

Now,  what  are  we  trying  to  do  in  this  Youth  Opportunity  Center? 
We're  trying  first  to  find  employment  for  the  youth  between  the  ages 
of  16  and  21.  Secondly,  if  they  can't  find  employment,  we're  trying  to 
encourage  the  younger  ones  to  go  back  to  school.  Third,  we're  saymg  to 
the  youths,  who  will  not  go  back  to  school,  you  may  need  some  educa- 
tion. We'll  set  up  some  special  adult  vocational  classes  for  you  so  you 
can  get  the  basic  education  in  order  to  get  to  be  trained  to  go  to  an 
occupation.  Henceforth,  we're  going  to  do  some  direct  occupational 
training.  We're  going  to  do  that  on  our  own.  We're  going  to  do  it  with 
the  Manpower  Development  and  Training  Act  program.  They  have  al- 
ready worked  on  it.  There  are  six  projects,  I  think  it's  six,  that  are  now 
being  contemplated.  We're  sure  we'll  start  with  them  in  the  next  couple 
of  months.  We'll  be  trying  to  train  in  that  area  general  clerks,  clerk- 
typists,  office  boys,  stenos,  insurance  rate  clerks,  gardeners,  and  tele- 
phone operators  for  the  PBX  part  of  it.  Now  those  are  all  specific  things 
that  will  be  done  for  this  special  Youth  Opportunity  Center  program.  ' 

Gerald  Parrish,  Regional  Director,  U.S.  Employment  Service,  United    p 
States  Department  of  Lahore 

I'd  like  to  discuss,  with  your  permission,  the  serious  problems  of 
youth  employment  opportunities  which  we  are  very  much  concerned 
with.  We  know,  for  example,  and  I  am  sure  these  figures  have  been 
given  to  you,  that  the  unemployment  rates  for  people  under  25  are 
about  double  the  unemployment  rates  for  the  labor  force  as  a  whole. 
We  know,  further,  that  this  heavy  burden  of  unemployment  falls  with 
ever  greater  severity  on  many  of  the  youth  of  minority  races  in  the 
major  metropolitan  areas  of  this  state.  In  such  areas  as  east  Los  Angeles 
and  south  central  Los  Angeles,  and  Hunters  Point,  Fillmore  Districts 
here  in  San  Francisco,  Richmond,  and  other  sections  of  Alameda 
County,  where  there  is  a  sizable  residence  of  Negro  and  Mexican  Amer- 
icans, the  unemployment  rate  among  their  youth  now  is  running  50 
to  70  percent. 
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There  are,  we  believe,  several  major  causes  of  unemployment  among 
the  youth  and  certain  actions  must  be  taken  to  alleviate  this.  One 
of  the  major  causes,  of  course,  is  our  overall  unemployment  problem, 
the  fact  that  our  economy  is  not  growing  at  the  rate  sufficient  to  pro- 
vide employment  opportunities  to  all  additions  to  the  labor  force.  You 
are  well  aware  of  the  postwar  baby  boom,  and  just  by  counting  the 
years,  you  know  that  many  of  these  youngsters  are  now  becoming  of 
working  age. 

Another  problem,  however,  in  regard  to  the  youths,  is  that  many  of 
our  unemployed  youths  do  not  possess  the  education  and  training  to 
enable  them  to  qualify  for  the  jobs  that  are  available  now. 

A  third  significant  problem  of  unemployment  among  youth  here  is 
that  many  are  handicapped  by  racial  discrimination.  As  I  mentioned 
here  earlier,  the  unemployment  rates  among  the  minority  youth  are 
drastically  higher  than  for  white  youth,  while,  in  turn,  the  unemploy- 
ment rate  for  all  youth  is  higher  than  the  labor  force  as  a  whole.  So 
we  have  a  problem  here  where  discrimination  is  contributing  drasti- 
cally to  the  unemployment  problems  of  youth. 

This,  of  course,  brings  me  to  the  matter  of  the  vocational  education 
programs  in  the  State  of  California.  I  think  that  in  some  respects,  the 
State  of  California  can  well  be  proud  of  its  vocational  education  pro- 
grams. In  some  respects,  we  do  lead  the  nation.  California  vocational 
education  cannot  be  criticized  to  the  same  degree  as  these  general 
accusations  are  made  nationally  about  vocational  education  being  con- 
cerned only  with  agriculture  and  home  economics,  because  in  California 
considerably  more  has  been  done  in  the  areas  of  trade  and  industrial 
education,  in  distributive  education  and  in  technical  training.  Further- 
more, in  California,  there  has  been  a  development,  I  think,  that  really 
places  California  in  a  leading  role  in  the  nation  with  respect  to  post- 
high-school  education.  We  have  many  more  youth  proportionately 
engaged  in  post-high-school  and  adult  education  vocational  training 
than  the  rest  of  the  nation.  But  still,  having  said  all  that,  we  have  to 
face  up  to  the  fact  that  of  all  of  the  youth  of  high  school  age  in  Califor- 
nia, only  about  8  percent  of  them  are  enrolled  in  some  form  of  voca- 
tional training  in  these  categories  that  are  supported  by  the  federal 
government,  distributive  education,  trade  and  industrial  education, 
technical  training,  home  economics,  and  agricultural  education.  Many 
more  have  the  opportunity  for  training  in  office  occupations  which  is  an 
area  of  vocational  training  that  does  not  receive  federal  government 
support.  But  when  we  look  at  the  fact  that  8  out  of  10  of  our  youth  in 
school  today  are  not  completing  college,  that  80  percent  of  them  are  in 
some  form  of  occupational  training  or  preparation  other  than  profes- 
sional or  college  level  training,  we  have  to  recognize  that  vocational  edu- 
cation in  this  state  must  be  expanded  and  strengthened  and  made 
available  to  more  young  people  of  the  state. 

Dr.  Wesley  P.  Smith,  Director  of  Vocational  Education,  State  De- 
partment of  Education: 

Mr.  Elliott,  and  members  of  the  committee,  one  of  the  developments 
that  has  taken  place  since  last  I  had  the  opportunity  to  talk  with  this 
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committee  on  vocational  education  two  years  ago,  has  been  the  almost 
explosive  increase  of  interest  in  vocational  education. 

Keo-ardless  of  all  other  recent  accomplishments  ni  the  area  ot  voca- 
tional education,  this  awakening  of  interest  and  this  widespread  public 
anxiety  must  be  cited  as  the  most  notable  achievement.  It  is  this  atti- 
tude of  concern  that  is  the  stimulant  for  development  of  vocational 
education  that  will  serve  the  need  of  California  m  the  difBcult  years 

During  the  last  year  we  have  recorded  the  largest  enrollments  in  our 
history  In  every 'aspect  of  vocational  preparation— m  the  business 
occupations,  in  the  agricultural  occupations,  in  the  industrial  occupa- 
tions and  in  the  universal  occupation  of  homemakmg— the  high  school 
and  junior  college  enrollments  of  full-time  students  are  at  an  all-time 

'without  question,  one  of  the  easiest  measurable  accomplishments  in 
the  total  program  of  vocational  education,  and  some  think  the  most 
significant,  must  be  credited  to  that  part  of  the  program  that  is 
designed  to  help  adults  adjust  to  the  ever  changing  requirements  of 
their  existing  jobs  or  to  retrain  themselves  for  new  jobs  And  it  is 
here  in  California  where  these  achievements  are  the  envy  of  the  nation. 
The  combination  of  the  widespread  system  of  tuition-free  public 
educational  facilities-adult,  junior  college,  and  otherwise-the  exist- 
ence of  essential  vocational  education  physical  facilities  throughout  the 
state,  the  enlightened  attitude  of  organized  labor,  the  progressive  atti- 
tude of  employers,  and  the  existence  of  a  large  reservoir  of  talented 
teachers  of  adults,  has  made  possible  the  attainments  unmatched  any- 

where  at  any  time.  .  j.-       i 

In  recent  months,  this  ongoing  program  of  part-time  occupational 
preparation,  which  enrolls  at  least  250,000  right  at  this  moment,  has 
been  further  augmented  by  specialized  programs  of  _  retraining  spon- 
sored by  the  federal  government,  and  the  most  prominent  of  these  ot 
course,  is  the  Manpower  Training  and  Development  Act  Of  all  the 
states  and  territories  involved  in  this  program  over  the  nation  Calitor- 
nia  ranks  first.  Some  267  different  training  projects  have  been  ap- 
proved, involving  more  than  9,000  trainees.  Of  those  who  have  already 
completed  training,  over  75  percent  have  secured  gainful  employment 
tS  were  unemplovable  people  before.  This  high  rate  of  employmen 
for  persons  previously  unemployed  is  a  credit  to  the_  Department  of 
Employment  personnel  who  selected  them  for  training  and  to  the 
public 'and  private  schools  that  offered  the  training.  _        .      .v,^ 

I  want  to  now  very  quickly  move  to  some  of  the  promises  for  the 
immediate  future.  As  is  the  case  with  so  many  of  our  societal  needs,  we 
will  be  very  hard  pressed  to  provide  occupational  preparation  pro- 
grams, either  preemployment  or  retraining,  that  will  be  ^efficiently 
Stensive,  sufficiently  available,  or  sufficiently  effective  to  meet  all  the 
job  training  requirements  in  California  in  the  days  ahead.  The  upward 
spiral  of  requirements  for  all  occupations,  coupled  with_  the  flood  of 
population  converging  upon  our  state,  poses  a  problem  impossible  of 
immediate  or  complete  solution. 
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Now,  finally,  a  few  comments  regarding  the  long-term  needs  and  some 
personal  refleetions  that  we  have  in  the  area  of  vocational  education. 
We  should  all  recognize  that  California's  program  of  vocational  educa- 
tional education  has  always  been  influenced  significantly  by  the  eco- 
nomic and  social  environment  in  which  it  functions.  There  is  no  reason 
to  expect  any  change  in  this  situation  because,  as  we  peer  again  into 
the  long-term  future,  it  seems  a  certainty  that  some  of  the  following 
influences  will  guide  the  stream  of  change  in  vocational  education,  and 
it  must  be  a  stream  of  change,  and  these  are  the  influences  as  we 
see  them. 

First,  the  postwar  baby  boom  is  producing  a  wave  of  youth  that 
will  create  unprecedented  problems  of  absorption  into  the  labor  force 
and  long  after  1963.  Just  one  measurement  of  this  avalanche  is  possible 
even  now,  because  we  know  that  of  the  age  group  14  to  17,  there  are 
now  1,000,000  young  people  in  California  at  this  moment.  Ten  years 
ago,  there  were  only  500,000.  These  are  rough  figures.  In  other  words, 
there  are  twice  as  many  14-  to  17-year-old  people  in  California  today  as 
there  were  10  years  ago.  This  is  one  measurement  of  this  avalanche. 

Second,  more  than  two  million  women  are  now  in  California's  labor 
force.  This  number  will  increase  to  three  million  by  1970.  Not  only  are 
there  more  and  more  women  in  the  labor  force,  but  there  is  a  trend  for 
women  workers  to  become  involved  more  and  more  in  occupations  pre- 
viously assigned  almost  exclusively  to  men. 

Third,  more  than  4,000,000  persons  now  25  years  of  age  and  older 
in  California  have  not  achieved  high  school  graduation.  This  number 
is  almost  30  percent  more  than  the  non  high  school  graduates  in  1950. 
Even  more  significant  is  the  fact  that  of  persons  25  years  or  older  in 
California,  1,300,000  lack  even  an  eighth-grade  educational  achieve- 
ment, and  this  is  an  increase  of  16  percent  in  the  last  10  years. 
Nowhere  has  automated  technology  advanced  faster  than  in  California, 
and  nowhere  will  its  effects  be  more  in  evidence.  This  modern  mani- 
festation of  the  centuries-old  shift  from  men  to  machines  is  produc- 
ing dislocations  that  reverberate  through  society  and  it  has  its  impli- 
cations for  aU  workers— present  and  future. 

Regardless  of  the  virtues  of  vocational  education  programs  of  the 
past  or  present,  and  in  spite  of  the  attainments  made  to  date,  the 
sober  fact  remains  that  there  is  more  yet  to  be  done  than  has  been  ac- 
complished. A  few  of  the  needs  are  easily  discernible.  Among  these  are 
as  follows,  and  they  are  not  too  many : 

1.  Vocational  education  needs  to  be  strengthened  at  the  high  school 
level.  The  comprehensive  high  school  has  given  disproportionate  at- 
tention to  the  college-bound  student.  The  equally  important  needs  of 
employment-bound  youth  have  been  too  long  overlooked  or  slighted. 
The  existence  of  thousands  of  unemployable  youths — out  of  school  and 
out  of  work — attests  to  the  need  to  bring  more  balance  to  the  high 
school  curriculums. 

2.  Large  numbers  of  youth  with  special  needs  are  not  now  being 
well  served  by  existing  vocational  education  programs.  Such  youth 
have  academic,  socioeconomic,  or  other  handicaps  that  prevent  them 
from  profiting  from  the  more  traditional  pattern  of  vocational  educa- 
tion. 
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3  Greater,  use  must  be  made  of  community  resources  in  the  prepara- 
tion of  youth  for  work.  Every  community  abounds  in  unused  resources 
—and  the  extent  to  which  these  resources  go  unused  is  the  extent  to 
which  vocational  preparation  needs  of  many  youths  go  unfilled. 

There  is  a  need  for  more  and  more  attention  upon  cooperative  ettort 
in  occupational  preparation.  The  spiraling  complexities  of  job  compe- 
tencies, the  increasing  number  of  job  classifications,  the  enormous  num- 
ber of  persons  in  California's  work  force,  together  comprise  almost  a 
mandate  that  all  agencies  and  all  organizations  involved  m  occupa- 
tional preparation  must  work  together  efficiently  and  harmoniously. 
There  is  a  real  need  to  develop  lines  of  communication  and  cooperative 
procedures  that  will  insure  maximum  efficiency  m  sharing  the  total 
work  load  involved. 

Leonard  Hardie,  Field  Director,  Office  of  Manpower  Development 
and  Training,  U.S.  Department  of  Lalor: 

I  have  been  asked  to  say  a  few  words  about  the  Manpower  Develop- 
ment and  Training  Act  and  how  it  has  been  applied  m  the  btate  ot 
California  I  will  try  to  make  some  reference  by  way  of  comparison 
to  the  national  scene  and  see  just  about  how  we  have  been  doing  here 

in  California.  .  j.    ^      v 

Reference  was  made  this  morning  to  the  statement  m  yesterday  s 
newspaper  that  in  the  State  of  California  good  jobs  are  going  begging. 
This  is  one  of  the  paradoxes  which  has  faced  us  from  the  beginning 
and,  of  course,  is  one  of  the  reasons  why  we're  in  business  But  we  note 
here  in  this  article  of  yesterday's  date  that  there  are  still  at  this  day 
336  000  persons  unemployed  in  the  State  of  California.  I  remind  you 
that  MDTA  was  intended  at  its  best  to  train  somewhere  m  the  neign- 
borhood  of  440,000  persons,  which  you  see  is  just  a  little  bit  higher  na- 
tionwide than  the  total  number  of  unemployed  m  the  State  ot  Cali- 
fornia at  the  present  time.  Under  MDTA  there  are  three  phases  to  the 
training  program  per  se.  The  first  phase,  or  the  one  most  commonly 
alluded  to  in  press  and  elsewhere  is  the  institutional  training  which  by 
virtue  of  its  name  takes  place  in  institutions  already  extant  So  m  tne 
leveral  states  we  go  in  and  we  use  the  existing  facilities  which  may  be 
Tea"  nal  educatfon  programs  in  high  schools,  which  may  be  joeatio-l 
Pflucation  programs  in  junior  coUeges,  or  which  may  m  fact  be  voca- 
ital    d^^^^^^^^^  for  your  colleges.  Wherever  they  may  be,  we 

ouffht  to  use  them.  And  secondly,  if  there  are  no  appropriate  public 
Sliies  available  and  private  facilities  are  available,  then  we  can 
move  over  into  the  private  sector  and  provide  training  there  Put  all 
rihese  together  and  we  then  refer  to  "institutional  training.  They 
?ake  p  ace  in  existing  institutions  and  under  existing  supervision. 

Next  we  have  the  phase  2  of  our  training  program  known  as  on-the- 
iob  traimng  "  The  extent  of  on-the-job  training  was  to  Provide  for 
either  S  training  or  retraining  to  people  already  employed  and 
we  would  again  use  existing  facilities.  In  this  case  we  would  use  the 
^larfacilitS  of  employers  or  unions,  or  both,  or  whatever,  but  neither 
Srfedera^^^^^^^^^  nor  the  local  school  district  nor  otherwise, 
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would  be  required  to  set  up  new  facilities.  With  certain  restrictions 
this  was  intended  to  provide  a  pretty  fair  sector  of  training  and  re- 
training for  the  public. 

And  lastly,  where  neither  on-the-job  training  nor  institutional  train- 
ing can  be  effective,  for  better  or  for  worse,  then  some  other  method 
might  be  found  whereby  these  people  could  be  drawn  into  the  fold 
and  given  what  some  people  have  termed  ' '  one  last  chance. ' '  This  might 
be  literacj^  training ;  this  might  be  preentry  training.  Whatever  it  is  it 
comes  under  the  heading,  under  the  MDTA  program  of  experimental 
or  demonstration,  the  idea  here  being  that  you  take  the  people  who 
are  otherwise  passed  over  from  all  the  standard,  conventional  opportu- 
nities and  you  single  them  out  for  a  specific  pilot  program,  a  specific 
demonstration  program,  or  a  specific  experimental  program,  not  know- 
ing what  your  result  will  be  but  hoping  that  whatever  the  result  is  it 
will  afford  you  the  guidelines  for  spending  your  money  in  the  future 
in  as  wise  a  way  as  possible  in  order  to  get  the  greatest  amount  of  cov- 
erage. 

Now,  let's  take  a  look  at  what  has  happened  in  each  of  these  three 
phases  of  the  program  in  the  State  of  California  from  the  time  the 
program  got  off  to  a  running  start  in  late  August  of  last  year.  In  in- 
stitutional training  programs,  by  the  end  of  June  1963,  which  is  the 
end  of  the  first  fiscal  year  of  this  three-year  act,  California  had  placed 
112  institutional  programs  into  effect.  California  had  placed  five  on- 
the-job  programs  into  effect,  and  California  had  placed  three  experi- 
mental and  demonstration  projects  into  effect.  In  the  institutional 
phase  we  had  a  total  of  1,505  persons  committed  for  institutional 
training,  we  had  on-the-job  training  for  117  persons,  and  we  had  ex- 
perimental and  demonstration  projects  going  for  21  persons  with  a 
total  of  1,643  by  the  end  of  June. 

Now,  from  1963  to  date,  which  is  November  14th,  so  far  as  my 
figures  are  concerned,  we've  converted  the  institutional  training  from 
a  total  of  112  to  a  total  of  177.  Now  these  are  separate  and  distinct 
projects  and  separate  and  distinct  schools  or  institutions,  but  many 
of  them  repeated  in  some  places  a  second  time  around.  On-the-job 
training,  we  now  have  a  total  of  16  projects  for  a  total  of  311  trainees. 
In  any  event,  California  is  taking  a  very  prominent  place,  as  Mr.  Smith 
testified  this  morning,  in  the  total  program.  However,  most  of  the 
strength  of  the  program  in  terms  of  numbers  of  projects,  in  terms  of 
numbers  of  trainees,  is  carried  in  the  institutional  phase  of  the  pro- 
gram, and  while  this  is  very  pleasing  to  my  national  headquarters,  we 
would  still  like  to  see  even  more  institutional  programs  developed 
during  this  year  and  certainly  we'd  like  to  see  more  on-the-job  train- 
ing programs.  And  lastly,  we  would  like  to  see  more  experimental  and 
demonstration  programs  because  we  feel  that  we  have  the  evidence  that 
there  is  need  for  getting  at  some  of  the  hardcore  people  who  are  not 
being  reached,  shall  we  say,  by  any,  by  either  of  the  other  two  types, 
the  institutional  or  on-the-job  training. 
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Robert  Hill,  Supervisor  of  Youth  Employment,  State  Department 
of  Employment : 

I  would  like  to  talk  just  a  little  bit  about  the  programs  that  the 
Department  of  Employment  has  now  in  effect  to  help  young  People  find 
employment  and  find  their  way  to  permanent  full-time  jobs,  ihe  Cali- 
fornia State  Employment  Service,  in  providing  employment  services  m 
its  youth  population,  has  for  the  last  12  years  given  special  program 
emphasis  to  youth  employment  services.  These  employment  services 
Te  provided  in  an  environment  of  community  action  and  cooperation 
couDled  with  government  action  and  cooperation. 

F^rst  we  have  what  is  referred  to  as  the  terminal  student  program. 
This  is' a  program  not  indicating  that  the  young  person  is  through 
stucviiig  b?  any  means,  but  it  does  mean  that  at  the  high  school  leyel, 
wh  re  we  first  come  in  contact  with  him,>e  is  planning  on  entermg 
the  full-time  labor  market.  Basically,  this  statement  means  that  we 
take  the  Department  of  Employment  and  its  services  through  special 
youth  employment  counselors  directly  to  the  high  school  and  work 
with  school  people  in  the  high  school  and  the.r  school  counselors  and 
with  these  young  people  who  plan  to  leave  school  ^^^ ^f^\'^l^^^^^^l 
market  We  help  them  do  vocational  planning,  we  help  them  tind 
permanent,  full-time  jobs  in  line  with  this  planning. 

The  other  phase  of  the  department's  overall  youth  employment 
mJgram  we  refer  to  as  our  preemployment  youth  program.  The  pre- 
enXmel?  youth  program  is  designed  to  help  the  teenagers  stil  m 
school  fold  part-time  jobs  after  school,  on  weekends  and  during  vaca- 
on  per  ods^  This  phase  of  our  total  youth  employment  program,  helps 
the  young  person  meet  his  financial  obligations  and  assists  him  m  he 
transition  between  school  and  the  time  when  he  will  compete  m  the 
oT)en  labor  market  as  an  adult  worker.  „  ^      ,  ^  ,        ,    ^^ 

Tnd  another  area  that  the  Department  of  Employment  has  been 
workiii..  verv  hard  in  is  in  the  area  of  what  we  call  youth  opportuni- 
des  boards  There  is  one  in  Los  Angeles  County.  There's  also  one  now 
beTng  formed  in  Alameda  County.  The  real  purpose  of  the  youth  op,  . 
T^ortunities  boards,  now  being  financed  m  some  measure  by  foundation 
SraS  is  to  provide  a  board  of  people  who  are  in  top-level  citizen  and 
executive  and  government  positions  to  give  real  close  attention  to 
across-tle-board  problems  of  youths  and  youth  employment.  Currently 
we  have  full-time  coordinators  assigned  to  these  projects,  one  m  Los 
Angeles  and  one  in  Alameda  County,  and  the  board  is  now  working 
on  arrangements  to  provide  employment  counseling  and  30b  placement 
to  all  o-raduates  and  school  dropouts  who  are  entering  the  labor  market 
and  interested  in  full-time  career  employment. 

Lee  Ralston,  Director,  Division  of  Practical  Arts,  Office  of  the  Los 
Angeles  County  Superintendent  of  Schools: 

Interest  in  vocational  education  is  increasing  at  the  local  level  and 
this  interest  has  been  stimulated  by  recent  legislation  at  our  national 
Congress.  This  legislation  is  officially  known  as  the  Vocational  Educa- 
tion Act  of  1963.  It  is  also  referred  to  as  the  Morse-Perkms  Bill  The 
basis  for  this  legislation  was  a  report  made  by  a  panel  of  consultants 
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appointed  by  the  late  President  Kennedy.  The  report  came  out  under 
tlie  title  of  '"'Education  for  the  Changing  World  of  Work."  The  report 
contained  the  conditions  as  they  had  existed  since  the  original  Smith- 
Hughes  Act  was  passed  in  1917  and  the  conditions  as  they  exist  at 
present,  along  with  specific  recommendations  for  the  future. 

The  new  legislation  made  minor  changes  in  the  Smith-Hughes  and 
George-Barden  Acts.  These  have  been  the  main  sources  of  federal  vo- 
cational education  funds  for  the  last  several  years.  In  total  they  amount 
to  about  $57  million  to  all  states  for  all  fields  of  vocational  education. 

This  new  legislation  has  as  its  purpose  to  maintain,  extend  and  im- 
prove existing  programs  of  vocational  education,  and  to  develop  new 
programs  as  they  are  needed. 

The  new  act  provides  only  for  authorization  for  appropriations  on 
a  continuing  basis.  Of  course,  this  means  that  until  Congress  makes 
appropriations,  no  money  will  be  distributed  to  the  several  states. 

The  authorization  has  the  following  amounts  for  the  fiscal  years 
ending : 

June  30,  1964,  $60  million;  June  30,  1965,  $118  million;  June  30, 
1966,  $117  million ;  June  30,  1967,  $225  million ;  and  for  each  fiscal 
year  thereafter. 

The  allotment  to  the  states  is  on  another  basis,  and  it  will  be  90  per- 
cent of  the  above  funds  on  the  basis  of  a  formula  that  has  two  basic 
factors :  the  population  of  the  age  groups  15  to  19  inclusive ;  20  to  24 
inclusive ;  and  25  to  65  inclusive ;  also,  the  per  capita  income  for  each 
state. 

The  other  10  percent  of  the  funds  are  reserved  by  the  U.S.  Com- 
missioner of  Education  for  experimental  and  research  programs  to 
meet  the  vocational  education  needs  of  youth  with  special  handicaps. 

Although  it  is  difficult  to  predict  with  any  degree  of  precision,  Cali- 
fornia will  be  eligible  for  slightly  less  than  7  percent  of  the  appropri- 
ated funds  in  1964.  During  this  fiscal  year  the  funds  will  not  require 
matching  money.  However,  after  this  year  each  federal  dollar  will 
have  to  be  matched  by  state  and  local  dollars. 

Miss  Althea  T.  L.  Simmons,  Field  Secretary,  West  Coast  Region 
N.A.A.C.P.: 

In  California,  which  has  experienced  a  tremendous  population  ex- 
plosion, with  the  influx  of  in-migrants,  both  white  and  Negro,  during 
the  past  two  decades,  the  Negro  population  of  the  state  increased 
sevenfold  between  1940  and  1960,  from  124,306  to  883,861.  A  recent 
publication  by  the  Department  of  Industrial  Relations,  "Negro  Cali- 
fornians,"  noted  that  white  males,  14  years  and  over,  represented  5.5 
percent  of  the  unemployed  civilian  labor  force.  Youngsters  14  through 
17  years  of  age,  nonwhites  represented  22.0  percent,  nonwhite  females 
18.9  percent.  Of  the  youngsters  18  through  19  years  of  age,  nonwhite 
males  represented  22.3  percent  and  nonwhite  females  19.7  percent. 

Reports  from  both  private  and  governmental  agencies  point  to  the 
fact  that  one-fifth  of  all  nonwhite  youth  in  the  national  labor  force 
were  unemployed,  and  that  this  was  three-fourths  higher  than  the  rate 
which  was  obtained  for  white  youth. 
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At  the  next  age  group,  18-  and  19-year-olds,  where  about  two-thirds 
of  the  nonwhite  youth  have  left  school,  the  situation  was  even  more 
serious.  These  are  general  averages  for  the  nation  as  a  whole,  but  the 
situation  is  even  more  critical  in  some  communities  and  cities.  On  a 
statewide  basis,  Negroes  make  up  some  6  percent  of  the  California  popu- 
lation. In  Los  Angeles,  for  example,  Negroes  comprise  14  percent  of  the 
population ;  Pasadena,  12  percent ;  San  Diego,  6  percent ;  and  San  Ber- 
nardino, 9  percent.  Thousands  of  Negro  youth  under  the  age  of  21  are 
included  in  these  figures  and  thousands  of  Negro  youth  m  our  fair 
state  are  ill  prepared  to  earn  a  livelihood. 

The  problem,  we  feel,  of  job  opportunities  for  youth  is  one  requir- 
ing the  cooperation  of  school,  state  and  local  government  and  private 
industry.  . 

School  boards  should  set  up  crash  programs  to  bring  inadequately 
trained  out-of-school  youngsters  up  to  minimum  standards  of  employ- 
ability.  Distributive  education  and  other  work  experience  courses  should 
be  made  available  on  a  broader  basis  as  a  means  of  holding  the  interest 
of  youth  who  are  potential  dropouts. 

We  feel  that  there  is  a  need  for  more  vocational  education  centers. 
Existing  programs  should  be  reevaluated  to  ascertain  whether  or  not 
they  are  adequately  meeting  the  needs  of  young  people  who  plan  to 
leave  school  and  go  to  work  without  benefit  of  a  college  education.     _ 

Employers  should  reexamine  their  hiring,  training  and  promotion 
policies  to  better  accommodate  youth  into  industry.  This  would  require 
setting  up  more  on-the-job  training  programs,  the  reduction  of  educa- 
tion and  skill  requirements  where  possible  for  beginning  level  jobs.  _ 

Unions  and  management  should  revise  such  rules,  contract  provisions 
and  practices  which  restrict,  in  the  main,  the  entry  of  youth  into  begin- 
ning jobs.  The  minimization  of  Negro  participation  m  apprenticeship 
programs,  traditionally  and  currently,  results  in  both  the  misdirection 
and  malpreparation  of  Negroes  for  skilled  craft  occupations.  Negroes 
as  a  rule,  must  seek  skilled  training  opportunities  outside  of  formal 
apprenticeship  programs.  These,  in  turn,  do  not  usually  provide  the 
recipients  with  the  qualitative  preparation  requisites  for  truly  skilled' 
standing  in  today's  economy. 

Dr.  Kex  Gorton,  President,  San  Diego  City  College: 
Since  1937,  the  vocational  training  program  at  San  Diego  City  Col- 
lege has  supplied  trained  and  highly  skilled  employees  to  the  business 
and  industrial  community  of  San  Diego.  For  example,  at  the  time  ot 
the  second  World  War,  250,000  persons  were  trained  and  placed  in 
defense  industries. 

In  addition  to  the  vocational  function,  the  transfer  program  at  the 
college  has  been  operating  since  1914,  and  provides  highly  diversified 
and  effective  curriculums  leading  to  preparation  for  further  training 
in  four-year  institutions. 

Currently  there  are  5,000  day  students  and  6,500  evening  students. 
Half  of  the  day  students  and  two-thirds  of  the  evening  students  are 
enrolled  in  vocational  education  courses.  Some  are  preparing  for  initial 
entry  into  the  labor  market,  others  are  retraining  in  particular  pro- 
grams, and  some  are  retraining  for  a  second  career. 
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The  training  programs  are  initated  and  kept  up  to  date  by  the  use 
and  advice  of  some  75  advisory  committees  made  up  of  both  manage- 
ment and  labor  in  the  respective  fields  of  training. 

Continuing  evaluation  of  the  quality  of  education  by  the  community 
and  students  receiving  vocational  training  testify  to  its  high  quality. 
For  example,  as  a  result  of  a  recently  completed  survey  of  370  gradu- 
ates of  the  class  of  1962,  results  showed  that  of  the  14U  graduates  who 
transferred  to  colleges,  96  percent  of  them  indicated  that  their  prepara- 
tion for  further  college  education  was  good.  All  of  the  230  vocational 
terminal  graduates  who  replied  indicated  that  the  college  did  an  ade- 
quate job  of  preparing  them  for  immediate  entrance  into  business  and 
industry,  and  three-fourths  of  them  were  actually  working  in  the  spe- 
cific fields  for  which  they  had  received  their  training. 

Because  of  the  pressure  of  financing  the  regular  programs  of  com- 
pulsory elementary  and  secondary  education,  it  is  increasingly  difficult 
to  obtain  local  tax  funds  required  to  maintain  or  expand  vocational 
education.  This  is  especially  true  because  of  the  expensive  facilities  and 
equipment  required  for  effective  vocational  education.  A  regular  school 
classroom  serving  30  to  35  pupils  requires  a  thousand  or  less  square  feet 
and  a  few  hundred  dollars  in  equipment.  A  vocational  shop  serving  20 
to  25  pupils  will  require  from  2,000  to  5,000  square  feet,  and  from 
$10,000  to  $100,000  in  equipment.  San  Diego  has  invested  within  the 
past  eight  years  about  $10,000,000  of  local  funds  in  junior  college  facili- 
ties, including  the  second  complete  junior  college  plant  which  will  open 
next  month. 

The  total  annual  budget  for  junior  college  operations  in  San  Diego 
amounts  to  about  $3,000,000.  The  cost  of  the  vocational  courses  amounts 
to  more  than  $1,500,000.  The  federal  vocational  funds  received  this  year 
will  total  about  $110,000,  or  about  7  percent  of  the  actual  cost. 

The  recent  federal  legislation,  HR  4955,  for  the  improvement  of  voca- 
tional education,  authorized  (but  as  was  mentioned  this  morning,  no 
funds  have  been  appropriated  yet)  a  quadrupling  of  the  federal  aid 
for  vocational  education.  But  this  aid  will  be  granted  only  if  the  state 
and  local  expenditures  are  maintained  and  in  some  cases  increased. 

It  is  therefore  essential  that  the  level  of  state  support  for  junior  col- 
leges, and  in  particular  for  vocational  classes  and  courses  in  the  junior 
colleges  be  drastically  increased. 

William  Steinberg,  Specialist  in  Practical  Arts  and  Vocational  Edu- 
cation, San  Diego  City  Schools: 

In  the  San  Diego  city  schools,  we  have  found  that  about  55  to  60 
percent  of  our  graduating  high  school  seniors  go  on  to  some  type  of 
post-high-school  education.  Most  of  these  students  attend  our  junior 
colleges  that  you  have  heard  about,  our  liberal  arts  colleges  and  univer- 
sities. This  means  that  from  40  to  45  percent  of  our  graduates  are  not 
college  bound.  Some  of  the  noneollege  group  will  go  into  the  arraed 
forces,  and  some  of  the  girls  will  become  housewives.  The  remaining 
group  will  seek  some  kind  of  employment.  It  is  our  hope  that  we  will 
be  able  to  provide  them  with  a  salable  skill. 
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Our  goal  is  to  provide  skills  and  knowledges  needed  to  enable  stu- 
dents to  obtain  initial  employment  in  a  broad  range  of  entry  jobs.  We 
hope  that  every  student,  not  continuing  his  education,  will  be  enrolled 
before  he  leaves  high  school  in  our  vocational  curriculum.  This  curripu- 
lum  includes  general  education  courses  such  as  English,  social  studies, 
physical  education,  mathematics  and  science.  In  addition,  it  wiU  include 
specific  preparation  for  one  of  the  many  occupations  available  m  the 

community.  .  .  j>       -,  ■^^  j 

At  the  present  time  selected  students  desiring  to  prepare  tor  skilled 
technical  trades  travel  to  our  junior  college  shops  for  part  of  the  school 
day  Dr  Gorton  mentioned  the  junior  college  has  a  good  technical 
prooram  The  remaining  part  of  the  day  they  attend  the  high  school 
in  their  neighborhood  where  they  take  their  regular  academic  subjects. 
In  this  way,  these  youths  do  not  have  to  sever  their  high  school  loyalties 
and  may  continue  to  participate  in  school  activities  that  are  important 
to  all  teenagers.  The  shop  program  in  the  junior  college  has  status  and 
prestige.  The  shop  facilities  are  outstanding.  High  school  youth  attend- 
ino-  the  shop  classes  at  the  junior  college  must  be  fully  qualified  and 
are  not  accepted  for  disciplinary  reasons.  Parents  do  not  seem  too  re- 
luctant to  permit  their  children  to  enroll  in  trade  classes  under  these 
circumstances.  The  junior  college  also  uses  the  shops  for  high  school 
graduates  and  selected  adults  who  are  preparing  for  employment  m  the 
skilled  trades.  This  joint  use  assures  maximum  utilization  of  expensive 
shops  and  equipment. 

At  the  present  time,  we  have  an  outstanding  work  experience  pro- 
gram that  allows  students  to  attend  school  four  hours  per  day  and 
work  in  business  and  industry  for  four  hours  a  day.  This  program_  is 
closely  supervised  by  work  counselors  and  is  an  excellent  opportunity 
for  students  to  obtain  practical  experience.  On-the-job  training  is  one 
of  the  finest  educational  programs  and  when  jobs  are  available  and 
this  is  the  hard  part,  when  jobs  are  available  every  effort  is  made  to 
encourage  students  to  participate  in  this  program.  _ 

The  school  cannot  assume  the  total  responsibility  for  preparation  for 
work.  Every  community  resource,  including  business  and  industry,  is 
needed  to  provide  occupational  information,  vocational  guidance,  and 
job  opportunities.  By  all  of  us  working  together,  we  should  be  able  to 
avoid  the  human  tragedy  of  unskilled  and  unemployed  youth. 

Section  2 

Ventilation  of  Heaters— A.B.  1202  (Lanterman) 

A  B  1202  was  heard  by  the  1963  Assembly  Standing  Committee  on 
Education  and  put  over  for  interim  study  at  the  request  of  its  author. 
Assemblyman  Frank  Lanterman.  It  was  subsequently  assigned  to  the 
Interim  Committee  on  Industrial  Relations.  Prior  to  its  introduction, 
the  Monrovia  Unified  School  District  had  initiated  a  rather  extensive 
conversion  from  unvented  to  vented  type  heating  units  m  its  school 
facilities  and  classrooms,  and  there  was  some  thought  that  specific 
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legislation  might  be  desirable  to  clarify  the  authority  of  governing 
boards  of  local  school  districts  in  this  area. 

A  hearing  on  this  bill  was  held  in  Los  Angeles  on  September  20, 
1963. 

FINDINGS 

The  committee  is  not  aware  of  any  restrictions  on  the  authority  of 
governing  boards  of  local  school  districts  to  convert  from  unvented 
combusted  fuel  heaters  to  vented  heaters  in  the  school  facilities  within 
their  jurisdiction. 

Such  unvented  heaters  as  presently  exist  appear  to  be  in  use  only  in 
older  school  construction,  and  even  here  the  trend  is  to  convert  to 
vented  heating  systems  as  rapidly  as  local  school  financing  permits. 

In  Los  Angeles  city  schools,  no  unvented  heaters  have  been  installed 
since  1951,  and  an  informal  survey  of  16  northern  counties  where  many 
of  the  rural  school  facilities  have  been  in  long  use  revealed  no  problem 
with  converted  heaters.  Six  counties— El  Dorado,  Glenn,  Lassen, 
Plumas,  Shasta  and  Sierra— reported  that  there  were  no  facilities  using 
unvented  combusted  fuel  heaters  in  any  of  their  schools. 

RECOMMENDATIONS 

(1)  That  Title  19,  Health  and  Safety  Regulations  of  the  California 
Administrative  Code,  be  revised  to  include  class  "C"  occupancies  in 
the  building  occupancies  covered  by  present  venting  regulations,  with 
provisions  permitting  local  school  districts  to  program  the  replacement 
of  their  existing  heaters. 

(2)  That  legislation  be  considered  amending  the  Health  and  Safety 
Code  to  prohibit  all  use  of  unvented  combusted  fuel  heaters  in  school 
facilities  after  July  1,  1969. 

The  following  are  pertinent  excerpts  from  testimony  given  at  this 
hearing : 

William  Torres,  Assistant  Business  Manager,  Monrovia  Unified 
School  District: 

I  am  here  to  represent  Dr.  Harold  A.  Beall,  superintendent  of  the 
Monrovia  Unified  School  District.  I  think  historically  Monrovia  is  the 
second  oldest  incorporated  city  in  Los  Angeles  County,  so  it  follows 
that  the  school  district  is  quite  old  too.  As  a  result,  the  buildings  were 
constructed  some  time  ago,  so  that  we  have  these  types  of  heating 
facilities  in  many  of  our  school  plants  and  scattered  throughout  many 
of  our  classrooms. 

We  have  found  nothing  in  the  Education  Code  that  prevents  the 
district,  on  its  own  initiative,  from  correcting  these  types  of  heating 
units.  We  have  found  only  this,  that  we  have  been  limited  in  the  extent 
to  which  we  may  make  value  judgments,  what  we  are  going  to  do  in 
these  kinds  of  buildings  and  what  steps,  by  priority,  we  can  take  first. 
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WeU  this  past  year  we  established  a  priority  and  attempted  to  work  up 
a  three-  to  five-year  schedule  in  replacing  the  types  of  nnvented,  un- 
healthfiil  gas  heaters.  We  have  replaced  approximately  125  units  this 
immediate  past  vear ;  we  have  on  order  another  80  units,  and  possibly  we 
will  go  into  some  more.  We  are  financially  limited  m  making  the  com- 
plete transition  in  one  fiscal  period. 

Something  else  I  think  Dr.  Beall  wanted  me  to  present  to  the  com- 
mittee was  that  we  are  a  bit  reserved  about  the  mandatory  type_  ot 
legislation  and  the  wording  ''shall."  As  I  indicated,  we  found  nothing 
that  prevented  the  districts,  on  their  o^vn  initiative,  from  doing  this. 
I  think  possibly  it  might  be  the  intent  of  the  committee  to  encourage, 
rather  than  make  mandatory.  .  •      -,  • 

By  way  of  recapping,  I  think  I  pointed  out  that  we  ascertained  m 
our  research  that  we  were  in  violation  of  no  statutes  in  regard  to  health 
safety  and  welfare.  We  also  went  further  in  our  study  and  ascertained 
by  professional  report  that  none  of  the  installations,  even  taking  into 
account  their  age,  which  is  20  years  or  more,  were  unsafe.  And  let  me 
repeat— they  were  not  unsafe.  However,  we  didn't  need  outside  con- 
sultants to  tell  us  that  thev  were  unhealthful  and  that  they  produced 
an  unsatisfactorv  educational  environment,  and  it  is  for  these  two 
reasons  that  the  Monrovia  Unified  School  District  is  moving  ahead 
on  its  own  to  make  these  replacements.  This  is  what  we  are  doing 
even  though  this  past  vear  the  State  Legislature  gave  somewhat  limited 
funds  to  school  districts  for  these  kinds  of  things.  So  whatever  the 
committee  might  do,  we  are  moving  ahead.  I  would  like  to  mention 
also  that  in  San  Diego  County  I  worked  with  some  architects  who  are 
pretty  well  known  and  I  know  personaUy  of  no  new  construction  that 
is  going  on  now  in  schoolhouse  building  that  provides  for  these  types 
of  heating  units.  , 

There  may  be  one  other  area  that  the  committee  might  want  to  con- 
sider and  that  is  the  tax  overide  section  that  was  provided  m  the  school 
financing  picture  here.  I  believe  it  was  about  two  years  ago.  It  dealt 
primarily  with  fire  hazard.  I  am  not  sure  of  the  section,  but  it  provides 
for  an  override  to  take  care  of  receiving  funds  to  correct  things.  Maybe 
this  would  not  come  under  the  problem  that  you  are  reviewing  here, 
because  primarily  you  are  talking  about  safety  and  health  and  welfare, 
rather  than  fire  hazard. 

Frank  McCarthy,  Senior  Deputy,  Office  of  the  State  Fire  Marshal, 
Los  Angeles  District: 

At  the  present  time,  and  until  such  time  as  this  bill  was  introduced, 
we  were  unaware  of  any  problems  existing  with  unvented  heaters  m 
school  classrooms.  If  there  have  been  any  problems  that  were  brougM 
to  the  attention  of  the  local  authorities,  they  were  not  forwarded  to  our 
office.  Under  the  Health  and  Safety  Code  the  State  Fire  Marshal  is 
authorized  and  required  to  adopt  regulations  in  relation  to  the  assem- 
bla^-e  instructional  and  educational  occupancies.  We  have  established 
under  the  educational  occupancies  that  we  would  provide  heating  de- 
vices in  schools  in  conformance  with  the  nationally  recognized  stand- 
ards At  the  present  time  these  standards  would  be  the  American  bas 
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Association  of  the  National  Board  of  Fire  Underwriters.  Their  require- 
ments are  that  in  places  where  people  sleep — hotels,  residences  and  hos- 
pital occupancies — the  heaters  should  be  vented.  This  is  not  required  in 
classrooms. 

We  feel  tliat  if  there  is  a  problem  existing  with  venting  heaters  in 
classrooms,  we  can  take  care  of  it  in  the  California  Administrative  Code, 
which  now  requires  approval  of  all  school  plans  and  all  school  construc- 
tion from  the  health  and  safety  standpoint.  If  it  is  felt  desirable  that 
such  legislation  should  be  proposed,  we  will  be  very  happy  to  write  it 
into  our  regulations  and  make  this  requirement.  If  it  goes  into  Title  19, 
it  could  be  made  retroactive  so  that  each  school  district  would  be 
allowed  to  program  the  replacement  of  their  existing  heaters. 

We  would  propose  a  change  in  the  proposed  legislation.  We  would 
suggest  that  A.B.  1202  be  amended,  if  necessary,  to  include  the  follow- 
ing :  ( 1 )  all  heating  equipment  be  installed  and  vented  in  accordance 
with  the  regulations  of  the  State  Fire  Marshal;  and  (2)  this  section 
be  made  to  apply  to  all  school  buildings,  not  just  classrooms.  We  feel 
that  if  there  is  a  hazard,  it  exists  in  the  assembly  areas  as  much  as  in 
the  classrooms. 

Clair  L.  Eatough,  Senior  Architect,  Bureau  of  School  Planning, 
State  Departme7it  of  Education: 

The  Bureau  of  School  Planning  has  little  evidence  that  the  use  of 
unvented  combusted  fuel  heaters  is  common.  We  have  submitted  a  form 
questionnaire  to  the  county  superintendents  of  schools  in  16  northern 
counties  because  of  an  assumption  that  if  there  were  such  heaters  in 
use,  they  would  most  likely  occur  in  remote  rural  areas.  From  the 
replies  we  have  received  to  date,  the  evidence  suggests  that  this  is  not 
a  common  problem.  It  is  possible  that  the  Monrovia  School  District 
and  the  Los  Angeles  City  School  System,  during  a  period  of  extreme 
economy,  unwisely  invested  in  heaters  of  this  type.  Most  school  planners 
have  long  recognized  that  an  unvented  combused  fuel  heater  could  pre- 
sent safety  problems.  Also,  as  a  means  of  heating  a  classroom,  such 
heaters  are  insufficient.  Without  a  blower,  the  air  distribution  in  a 
space  the  size  of  a  classroom  is  short-circuited.  Usually  the  area  around 
the  heater  is  too  warm,  while  other  areas  of  the  classroom  remain  cold. 
I  don't  believe  that  even  Los  Angeles  has  installed  such  units  in  the 
past  10  years. 

The  new  Title  19,  Health  and  Safety  Eegulations,  which  is  now  in 
current  use,  has  excellent  restrictions  on  the  use  of  unvented  combusted 
heaters.  However,  class  "C"  occupancies  (schools)  are  made  an  excep- 
tion to  these  regulations.  I  believe  that  this  should  be  corrected.  If 
Title  19  were  revised  to  the  extent  that  class  "  C  "  occupancies  were  in- 
eluded  in  the  building  occupancies  which  are  covered  by  present  vent- 
ing regulations,  there  may  not  be  need  for  further  legislation. 

The  Department  of  Education  was  requested  to  make  a  recommenda- 
tion on  this  bill,  and  we  have  no  recommendation  to  make  as  to  whether 
more  stringent  laws  are  needed  or  not.  We  would  suggest,  however,  that 
it  not  be  placed  in  the  Education  Code,  for  the  reason  that  the  Educa- 
tion Code  does  not  have  the  wide  jurisdiction  that  Title  19  would  have, 
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nor  would  there  be  anv  way  to  enforce  or  administer  such  a  law  Also 
because  the  great  duplication  that  you  would  suddenly  get  into  if  you 
decided  to  put  various  safety  laws  in  the  Education  Code  would  make 
it  even  more  clumsy  than  it  is  at  present. 

RiCHAKD  Lawrence,  Legislative  Beprese7itaHve,  Los  Angeles  City 
Board  of  Education: 

When  Assemblyman  Lanterman  offered  this  bill  in  the  1963  session, 
we  immediately  contacted  him  because  of  our  concern  in  this  area.  We 
wanted  him  to  know  that  in  Los  Angeles  our  mam  concern  was  not 
with  the  problem  itself,  because  we  had  been  working  on  it,  but  that  we 
were  concerned  with  the  mandatory  provisions  of  the  biU,  because  of 
the  financial  impact  this  would  have  on  the  district.  This  was  ki^o^^  to 
us  because  of  a  very  complete  survey  that  the  district  conducted  m  19o/ 
in  the  area  of  unvented  heaters.  At  that  time,  to  replace  and  vent  these 
heaters  would  have  cost  $3.9  miUion  in  the  Los  Angeles  city  schools,  feo 
the  Board  of  Education  decided  that,  because  of  the  extreme  cost  in- 
volved they  would  have  to  do  this  on  a  gradual  basis  as  we  had  demoli- 
tion or  complete  rehabilitation  of  buildings,  and  that  along  with  other 
buildings  and  construction  projects  they  would  also  take  care  of  the 
unvented  heater  problem  in  those  individual  construction  areas. 

Since  then  we  have  proceeded  with  that  type  of  planning  and  with 
considerable  results.  Anyhow,  our  concern  was  how  to  cope  with  this 
problem  and  still  not  take  away  funds  that  should  go  into  the  educa- 
tional program  or  that  are  already  earmarked  for  the  relieving  ot  hait- 
day  sessions,  et  cetera.  So  we  do  have  a  recommendation.  In  view  ot 
this  thinking  by  our  district,  and  our  knowledge  of  what  the  need  is  m 
Los  Ancreles  schools,  we  woidd  recommend,  if  the  committee  considers 
there  is°a  need  for  this  provision  in  the  Education  Code,  or  another 
code  that  a  district  be  given  time  to  accompUsh  this,  at  least  a  three- 
year  period— possibly  a  measure  similar  to  the  one  covering  fire  safety 
facilities,  a  measure  that  was  passed  in  1961,  I  believe.    _ 

I  also  have  a  letter  from  the  California  School  Administrators  Asso- 
ciation, which  supported  this  previous  biU  in  1961  and  could  support  a 
bill  relating  to  unvented  heaters  that  would  allow  for  a  period  ot  time. 
Thev  also  recommend,  as  an  association  recommendation,  that  there  be 
provisions  possibly  for  an  override  tax  which  that  measure  covered 
and  I  believe  in  a  period  of  time  the  problem  would  be  resolved  and 
the  provision  would  no  longer  be  necessary. 

John  W.  Schaeffek,  Maintenance  and  Operation  Manager,  Los  An- 
geles City  ScJwols: 

We  have  installed  no  unvented  heaters  since  1951.  The  ones  that 
have  been  installed  were  prior  to  that  time  and  many  ot  those  are  m 
transportable  buildings.  Our  feeling  is  that  none  of  our  classrooms  or 
offices  are  unsafe.  If  there  is  proper  maintenance  and  inspection— and 
we  do  require  that  a  detailed  instruction  card  be  attached  and  posted 
in  every  classroom  in  the  district  —  with  the  combination  of  proper 
maintenance  and  proper  inspection  and  supervision  of  these  mstruc- 
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tions,  we  feel  that  along  with  the  procedures  we  are  following  in  re- 
placements we  are  insuring  the  health  and  safety  of  our  pupils  and 
our  staff. 

I  would  like  to  start  by  telling  you  what  we  had  in  1957  and  then 
tell  you  what  we  have  done  about  it.  We  really  are  working  very  seri- 
ously to  eliminate  these.  We  made  a  report  to  the  Board  of  Education 
in  August  of  1957  in  which  we  indicated  that  there  was  a  total  of  11,787 
unvented  gas  heaters  in  classrooms,  in  bungalows,  in  permanent  build- 
ing classrooms,  in  offices,  workrooms,  cafeterias,  assembly  rooms,  faculty 
rooms,  and  child  care  center  rooms.  Now  since  that  time  we  have  elim- 
inated, through  various  means,  some  demolition  of  old  buildings,  some 
complete  rehabilitation,  we  have  eliminated  over  1,000  of  these  heaters. 
As  to  the  number  of  classrooms,  I  have  no  accurate  figure,  but  it  would 
be  considerably  less  than  the  total  of  4,300  shown  here.  Most  of  the 
heaters  removed  have  been  from  classrooms. 

I  would  like  to  tell  you  that  we  have  updated  our  figures  on  the  cost 
of  replacing  these  heaters.  It  would  be  $4,900,000.  If  we  were  given 
three  years  in  which  to  do  this,  it  would  then,  of  course,  increase 
slightly  more,  because  as  j^ou  know,  wages  never  stay  put  very  long. 
They  keep  moving  up,  so  that  by  the  end  of  the  three-year  period  we 
would  be  over  the  $5  million  mark.  It  would  cost  us  more  in  the  long 
run  because  we  would  run  into  higher  wage  levels  in  the  latter  years. 


CHAPTER  2 

BOILER  SAFETY 
A.B.  2896  and  A.B.  2364 

A.B.  2896  was  introduced  in  the  1963  Regular  Session  by  Assembly- 
man John  Foran  subsequent  to  a  boiler  explosion  in  the  basement  of 
a  downtown  department  store  in  the  City  of  San  Jose  on  March  22, 
1963,  in  which  a  number  of  people  were  seriously  injured.  The  object 
of  the  bill  was  to  bring  a  greater  degree  of  control  over  certain  types  of 
boilers  not  presently  under  State  control  or  regulation.  Upon  the  recom- 
mendation of  the  Assembly  Standing  Committee  on  Industrial  Rela- 
tions, the  bill  was  referred  to  the  Interim  Committee  for  further  study. 

A  second  bill  on  the  same  subject,  A.B.  2364,  was  also  introduced  in 
the  1963  Regular  Session  by  Assemblyman  Alfred  E.  Alquist.  This  bill 
was  heard  by  the  Assembly  Standing  Committee  on  Governmental  Effi- 
ciency and  Economy  during  the  session  and  was  put  over  for  interim 
study  by  the  same  committee.  Subsequently,  it  was  re-referred  to  the 
Industrial  Relations  Committee  in  August  of  1964,  for  which  reason 
an  interim  hearing  could  not  be  scheduled  until  late  in  the  present 
interim  period. 

Two  hearings  were  held  on  the  subject  matter  of  A.B.  2896,  one  in 
San  Francisco  on  October  25,  1963,  and  one  in  Los  Angeles  on  August 
13,  1964.  One  hearing  on  AB  2364  was  held  in  Sacramento  on  October 
19,  1964. 

FINDINGS 

Catastrophic  boiler  explosions,  such  as  the  one  in  San  Jose  on  March 
22,  1963,  which  resulted  in  7  deaths,  60  injuries,  and  considerable 
destruction,  and  the  New  York  Telephone  Company  disaster  of  October 
3,  1962,  causing  the  death  of  21  persons,  have  fortunately  not  been 
frequent,  but  the  terrible  toll  of  life,  limb,  and  property  they  have 
taken  make  it  imperative  that  all  precautions  need  to  be  taken  to 
insure  that  boilers  are  properly  constructed,  safely  installed,  provided 
with  adequate  safety  devices,  regularly  inspected  by  certified  experts, 
and  maintained  and  attended  by  conscientious  and  competent  hands. 

Upon  the  subject  matter  of  Assembly  Bill  2896  (1963  Regular  Ses- 
sion) the  committee  makes  the  following  findings: 

The  provisions  of  Section  7621  of  the  Labor  Code  relating  to  ''boil- 
ers" are  not  sufficiently  comprehensive. 

It  appears  that  some  boiler  manufacturing  plants  have  developed 
types  of  boilers  that  greatly  minimize  the  danger  of  steam  explosion, 
particularly  the  coil  type  of  boiler  which  contains  pipes  withfti  the 
pressure  vessels  which  conduct  the  stream.  Consideration  should  be 
given  to  requiring  school  districts  and  other  public  agencies  to  install 
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these  safer  types  of  boilers  as  boiler  replacements  become  necessary. 
Information  in  respect  to  this  matter  needs  to  be  provided  by  the  Divi- 
sion of  Industrial  Safety  of  the  State  Department  of  Industrial  Eela- 
tions. 

A  representative  of  the  Los  Angeles  City  School  Districts  gave  the 
committee  useful  information  on  its  method  of  insuring  boiler  safety. 
The  committee  believes  that  this  organization  has  displayed  diligence, 
efficiency  and  competence,  although  the  situation  is  probably  not  quite 
as  roseate  as  depicted.  This  representative  based  his  opposition  to  A.B. 
2896  on  the  concern  that  an  extension  of  the  penalty  provisions  of 
Sectiorr  7770  of  the  Labor  Code  would  create  a  personnel  and  cost 
problem,  and  thereby  inflict  an  unnecessary  burden  on  the  department. 
No  other  school  districts  expressed  such  concern  to  the  committee.  The 
committee  finds  these  fears  to  be  unfounded  and  that  these  arguments 
are  of  dubious  validity. 

Upon  the  subject  matter  of  Assembly  Bill  2364  (1963  Regular  Ses- 
sion) the  committee  makes  the  following  findings : 

1.  The  bill  contains  many  defects  and  shortcomings.  The  sponsors 
of  the  legislation  have  been  quick  to  recognize  this  themselves  and  have 
proposed  remedies.  Most  of  these,  however,  have  been  couched  in  gen- 
eral terms,  and  in  drafting  a  bill  precise  language  must  be  devised. 

2.  The  definitions  contained  in  Sections  9902  and  9903  regarding  "a 
stationary  powerplant"  and  "major  mechanical  and  electrical  equip- 
ment" are  much  too  comprehensive.  In  any  serious  consideration  of 
legislation  of  this  nature,  there  should  be  more  exact  definitions  of  a 
"stationary  powerplant"  and  "major  mechanical  and  electrical  equip- 
ment" and  its  relationship  to  a  stationary  i^owerplant  which  would 
narrow  the  scope  of  the  coverage  of  the  act  to  that  which  needs  to  be 
covered  in  the  interest  of  greater  public  safety. 

3.  Public  safety  must  be  given  paramount  consideration  in  the  study 
of  such  a  legislative  proposal.  At  the  same  time  care  needs  to  be  taken 
that  those  areas  are  covered  that  genuinely  need  to  be  covered  in  the 
interest  of  public  safety.  Business,  industry,  the  homeowner,  and  public 
agencies  should  not  be  saddled  with  additional  regulations  and  restric- 
tions unless  there  has  been  a  reasonable  demonstration  of  a  need. 

4.  Some  of  the  concerns  of  business,  industry,  and  public  agencies  in 
respect  to  the  establishment  of  a  uniform  system  of  state  licensing 
of  "stationary  steam  engineers"  and  "boiler  operators"  adduces  two 
reactions  on  the  part  of  the  committee  :  (a)  that  there  would  be  genuine 
concern  and  strong  opposition  to  A.B.  2364  in  the  form  in  which  the 
subject  matter  of  it  was  referred  for  study  can  be  readily  understood 
and  met  with  sjanpathetic  understanding;  (b)  that  there  would  also 
be  concern  over  the  basic  idea  of  the  establishment  of  a  uniform  state 
system  of  licensing  of  "stationary  steam  engineers"  and  "boiler  op- 
erators" for  those  operations  involving  public  safety,  is  not  reacted  to 
by  the  committee  in  the  same  manner,  particularly  in  view  of  the 
experience  of  the  City  of  Los  Angeles,  which  presently  has  a  limited 
system  of  licensing. 

5.  The  committee  finds  some  merit  to  the  general  principle  of  a  uni- 
form system  of  state  licensing  for  the  operation  of  boilers  where  the 
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public  safety  is  involved.  Study  needs  to  be  made  of  the  feasibility  of 
establishing  a  state  agency  or  state  system  to  qualify  and  license  types 
of  "stationary  steam  engineers"  and  "boiler  operators"  in  order  that 
there  will  be  a  method  of  qualifying  and  certifying  such  individuals  but 
without  compulsory  or  penal  provisions  in  regard  to  their  use.  If  this 
were  done,  there  is  a  possibility  that  this  service  would  be  welcomed 
by  business,  industry,  and  public  agencies  and  at  the  same  time  their 
voluntary  use  would  make  unnecessary  a  stricter  licensing  system. 

6  In  any  system  of  licensing  it  might  be  desirable  to  clarify  m  cer- 
tain types  of  licenses  that  the  licensee  be  permitted  to  integrate  his 
responsibility  as  a  licensee  with  other  on-the-job  employment  duties 
and  responsibilities.  • -,      ^-  i 

7  A  system  of  licensing  needs  to  give  careful  consideration  and 
make  clear  delineations  of  the  duties  and  responsibilities  of  the  De- 
partment of  Professional  and  Vocational  Standards  and  the  Division 
of  Industrial  Safety  of  the  Department  of  Industrial  Relations.     _ 

SAB  2364  was  not  referred  to  the  Assembly  Interim  Committee 
on  Industrial  Relations  until  August  of  1964.  Therefore,  the  committee 
was  unable  to  make  as  thorough  a  study  of  this  subject  matter  as  it 
would  have  liked. 

RECOMMENDATIONS 

Upon  the  subject  of  boiler  safety,  the  committee  makes  the  following 

recommendations:  x,i     -n-n 

The  committee  recommends  that  the  subject  matter  of  Assembly  Bill 
2364  (1963  Regular  Session)  be  referred  for  further  study  during  the 
1965-66  interim  period.  „,.,.•  u 

The  committee  recommends  the  enactment  of  legislation  embracing 
the  provisions  of  Assembly  Bill  2896  (1963  Regular  Session)  with  re- 
visions as  follows :  . 

(Deletions  of  wording  of  present  law  in  strikeout  type;  additions 
to  present  law  in  italicized  type.) 

An  act  to  amend  Sections  7621,  7625,  7770,  7771,  and  the  head- 
ing of  Chapter  6  (commencing  with  Section  7770)  of  1  art  6 
of  Division  5  of  the  Labor  Code,  relating  to  tanks  and  boilers. 

1        Section  1.     Section  7621  of  the  Labor  Code  is  amended  to 

o     read  * 

3  7621      "Boiler"  as  used  in  this  part  means  a»y  fi^e^  w 

4  unfircd  prcBaurc  vessel  «se€l  te  generate  skeem  prcaouro  fey 

5  the  application  e#  heat  safe^eet  te  this  pa^^^t  : 

6  (a)  Any  fired  or  unfired  pressure  vessel  used  to  generate 

7  steam   pressure    by    the    application    of   heat    fpewe*    steam 

8  boiler).  i  j.    i     4       + 

9  (b)  Any  fired  or  unfired  pressure  vessel  used  to  neat  water 

10  at  pressures  exceeding  160  psi  and/or  temperatures  exceeding 

11  250  degrees  Fahrenheit  (high-temperature  water  boilers). 

12  (c)   Any  fired  or  unfired  pressure  vessel  ei?e«iti«g  at  steasa 
^3     prcnoure  w  steam  safety  valve  setting  e#  4§  psi  e*'  lessj  w  at 
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1  3go  dcgrooe  Fahronhoit  er  lessr  w  ftt  water  prcaouro  less  tba» 

2  i^  f>s4  -flew  fircrjijuro  boilorr,) .  used  to  heat  water  under  pres- 

3  sure,  for  use  external  to  the  vessel,  at  pressures  less  than  160 

4  psi  and/ or  at  temperatures  less  than  250  degrees  Fahrenheit 

5  (low-pressure  water  hollers). 

6  This  subdivision  is  not  intended  to  include  domestic-type 

7  water  heaters  of  120  gallons  capacitij  or  less  used  exclusively 

8  to  heat  potable  water. 

9  Sec.  2.     Section  7625  of  said  code  is  amended  to  read : 

10  7625.     The  following'  steam  boilers  are  not  subject  to  this 

11  part : 

12  (a)   Boilers   under    the   jurisdiction    or    inspection   of    the 

13  United  States  government,  and  all  other  boilers  operated  by 

14  employers  not  subject  to  Division  4  of  this  code. 

15  -^4^'  Boilorg   e»   which    tlie   prGr3aurc    ttees   fiot    cscccd    4& 

16  pounds  pei^  S€t«ai^  inch. 

17  .fe>  (b)   Automobile  boilers  and  boilers  on  road  motor  ve- 

18  hides. 

19  Sec.  3.     The  heading  of  Chapter  6  (commencing  with  Sec- 

20  tion  7770)  of  Part  6  of  Division  5  of  said  code  is  amended  to 

21  read : 
22 

23  Chapter  6.     MISMANAGEMENT  MANAOEMENT   of 

24  STEAM  Boilers 

25 

26  Sec.  4.     Section  7770  of  said  code  is  amended  to  read : 

27  7770.     Every  engineer  or  other  person  having  charge  of 

28  any  st«ai»  boiler,  steam  engine,  or  other  apparatus  for  gen- 

29  erating    or    employing    steam,    used    in    any  7    manufactory, 

30  school  buildiyigs  or   buildings  of  public  assembly  or  in  any 

31  manufactory,  railway,  or  other  m-echanical  works,  who  will- 

32  fully,   or  from  ignorance  or  from  gross  neglect,  creates,  or 

33  allows  to  be  created,  such  an  undue  quantity  ol  steam  in- 

34  ternal  pressure  as  to  burst  or  break  the  boiler,  engine  or  ap- 

35  paratus,  or  to  cause  any  other  accident  whereby  human  life  is 

36  endangered,  is  guilty  of  a  felony. 

37  Sec.  5.     Section  7771  of  said  code  is  amended  to  read: 

38  7771.     Every   person   having   charge   of   any  steam  boiler, 

39  steam  engine,  or  etlie^  apparatus  for  generating  or  employing 

40  steam,  used  in  any  school  buildings  or  buildings  of  public 

41  assembly   or  in  any  manufactory,  railroad,  vessel,   or  other 

42  mechanical  works,  who  willfully,  or  from  ignorance  or  gross 

43  neglect,  creates,  or  allows  to  be  created,  such  an  undue  quan 
4^  ^^  e#  stefBft  internal  pressure  as  to  burst  or  break  the  boiler, 

45  engine,  or  apparatus,  or  to  cause  any  other  accident  whereby 

46  the  death  of  a  human  being  is  caused,  is  punishable  by  impris- 

47  onment  in  the  state  prison  for  not  less  than  1  nor  more  than 

48  10  years. 

In  connection  with  the  San  Jose  boiler  explosion  of  March  22,  1963, 
the  committee  requested  information  from  J.  C.  Penney 's  department 
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Store  of  San  Jose  regarding  what  steps  had  been  taken  to  avoid  such 
explosions  in  the  future.  The  following  is  the  reply  written  by  :\Ir. 
Austen  D.  "Warburton,  counsel  for  the  concern,  prepared  m  the  con- 
cern's behalf :  ^ 

Campbell,  Custer,  Warburtox  &  Brittox 
Attorxt:ys  at  Law 
San  Jose,  November  19,  1964 
Hox.  Edw.  E.  Elliott,  Chairman 
Industrial  Relations  Committee 
California  State  Assembly 
3404^  Whittier  Boulevard,  Bm.  4, 
Los  Angeles,  California 

Dear  Mr.  Elliott : 

We  acknowledge  your  recent  telephonic  inquiry  regarding  what  has 
been  done  with  the  boilers  and  the  heating  situation  at  our  downtown 
J  C  Penney  Co.  store  in  San  Jose.  TTe  appreciate  the  courtesy  of  your 
inquiry  for  as  vou  know,  our  client,  J.  C.  Penney  Co.,  is  and  always  has 
been  very  interested  in  the  safety  and  well-being  of  its  customers. 

The  unfortunate  explosion  of  March  22,  1963,  resulted  m  a  number 
of  injuries  and  deaths,  which  are  regretted  by  all.  It  should  be  kept  m 
mind,  however,  that  the  store  building  and  the  boilers  and  lieatmg 
equipment  involved  were  not  owned  by  the  J.  C.  Penney  Co  The  J_  G. 
Penney  Co.  at  all  times  was  a  tenant,  renting  the  premises  from  Mac- 
Donald  Products  Co.,  a  copartnership.  This  copartnership  constructed 
the  buildino-  in  the  late  1940 's  and  installed  the  heating  system,  mclud- 
ino-  the  boilers  in  question.  The  heating  system  was  inspected  by  the 
Hartford  Steam  Boiler  Inspection  and  Insurance  Co.,  a  competent  in- 
specting^ service.  Inspections  were  made  not  once  but  many  times  by 
that  or'o-anization.  The  contract  for  such  inspection  was  between  the 
MacDonalds  (the  lessors)  and  Hartford  Steam  Boiler  Inspection  and 
Insurance  Co.  Any  problems  noted  in  the  course  of  such  inspections 
were  reported  to  the  lessors,  who  undertook  promptly  to  have  the  same 

rectified.  ,  .  ,  .      -.         , 

There  was  apparentlv  a  relief  valve  situation  which  was  inadequate. 
The  inadequacy;  however,  did  not  come  to  light  until  the  explosion.  The 
system,  however,  had  been  approved  not  only  by  the  Hartford  Steam 
Boiler  people  in  their  inspections,  and  by  the  lessors  who  were  compe- 
tent property  managers,  but  also  by  all  governmental  inspections  which 
had  been  performed  from  time  to  time  through  the  years.  I  am  sure 
that  vou  would  agree  that  the  J.  C.  Penney  Co.  should  have  been  en- 
titled to  rely  upon  these  experts  in  their  fields  in  the  performance  ot 
such  inspections.  .       ^  ^         -p 

The  lessors  had  engaged  the  Vann  Engineering  Co.  to  perform  tur- 
ther  work  upon  the  boilers  shortly  prior  to  the  explosion.  One  ot  the 
boilers  in  fact  was  in  the  course  of  repairs  under  this  contract  between 
Vann  Engineering  Co.  and  lessors  when  the  other  boiler  exploded. 

Following  the  explosion,  the  older  boilers  were  replaced  with  new, 
efficient  Brvan  boilers  with  "Worthington  units  installed  by  the  lessors. 
These  contain  modern  safety  features  which  are  even  better  than  those 
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that  had  been  recommended  by  experts.  These,  of  course,  were  installed 
by  the  J.  C.  Penney  Co.  lessors  and  my  clients  are  pleased  with  this 
improvement.  In  addition,  J.  C.  Penney  Co.  has  itself  engaged  the 
services  of  the  Vann  Engineering  Co.  for  relatively  frequent  and 
periodic  inspections  of  the  equipment  in  order  to  insure  itself  that  this 
equipment  is  continuing  to  function  properly  as  designed.  The  moderni- 
zation of  this  equipment  and  the  ongoing  inspection  service  of  the  Vann 
Engineering  Co.,  coupled  with  the  lessors'  own  inspection  and  diligent 
attention  to  the  matter,  should  prove  effective  to  prevent  any  reoccur- 
rence of  the  unfortunate  incident  of  March  22,  1963. 

For  your  further  information,  you  should  be  aware  of  the  fact  that 
the  boilers,  both  prior  to  March  22,  1963  and  now,  service  not  only 
the  J.  C.  Penney  Co.  store  but  also  the  'next  door'  sto/e  of  the  Thrifty 
Drug  Co.  The  Thrifty  Drug  Co.  leases  those  premises  under  separate 
lease  directly  from  MacDonald  Products  Co. 

If  there  is  any  further  information  which  you  or  your  Committee 
might  desire  from  us,  please  let  me  know.  Again  may  I  express  to  you 
my  appreciation  for  the  opportunity  to  outline  these  facts  to  you 
through  this  letter. 

Very  truly  yours, 

Austen  D.  Warburton 

The  following  are  pertinent  excerpts  from  testimony  given  at  the 
two  hearings  on  AB  2896 : 

Daniel  Molles,  International  Eepresentative,  International  Union 
of  Operating  Engineers: 

The  California  State  Conference  of  Operating  Engineers,  already  in 
the  process  of  obtaining  complete  statistical  and  factual  information 
relative  to  the  installation,  attendance,  maintenance  and  inspection  of 
boilers  in  the  State  of  California,  were  moved  by  the  explosion  at 
Penney 's  in  San  Jose,  killing  or  injuring  69  persons  on  March  22, 
1963,  to  shortly  thereafter,  form  an  emergency  statewide  committee 
to  accelerate  the  fact  gathering  process. 

Catastrophic  boiler  explosions,  like  San  Jose,  and  like  the  New  York 
Telephone  Company  disaster  on  October  3,  1962,  killing  21  persons 
cannot  be  avoided  unless  boilers  are  properly  constructed,  installed, 
provided  with  adequate  safet}^  devices,  attended  by  competent  humans 
and  regularly  inspected  by  certified  experts. 

A.B.  2896  provides  that  certain  boilers  now  exempt  from  safety  reg- 
ulations be  covered  by  such  regulations.  Many  of  these  exempt  boilers 
contain  far  more  potential  destructive  power  than  some  of  the  boilers 
that  are  covered  by  the  present  safety  codes. 

For  instance,  present  California  codes  did  not  require  the  San  Jose 
boiler  and  an  unknown  number  of  similar  boilers  to  be  inspected  or  to 
have  permits  to  operate. 

The  gathering  of  factual  material,  reflecting  the  number  of  such 
boilers  and  the  degree  of  surveillance  needed  over  boilers  in  California, 
to  stop  avoidable  accidents,  is  difficult  because  of  the  wide  gaps  in 
responsibility,  created  b}^  piecemeal  application  of  present  safety  laws, 
codes,  and  ordinances.  For  instance,  the  Division  of  Industrial  Safety, 
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because  of  industrial  expansion  in  the  last  few  years,  does  not  even 
know  how  many  boilers  there  are  in  the  State  of  California— guessing 
at  about  600,000— which  they  indicate  may  be  100  percent  m  error. 
Even  the  record  of  deaths  and  injuries  from  boiler  explosions,  avail- 
able from  the  state  and  other  sources,  is  incomplete  and  limited  m 
value.  Up  until  1954,  certain  boiler  accidents  were  not  considered  boiler 
accidents  for  the  purposes  of  record  keeping.  _       .,..,- 

I  want  to  say  here,  gentlemen,  that  so  far  as  is  withm  their  power, 
through  the  preparation  of  this  data  and  a  study  of  the  problems  in- 
volved we  have  had  excellent  cooperation  from  the  Division  of  Indus- 
trial Safety  The  reference  to  their  not  knowing  how  many  boilers 
there  are  in'CaUfornia  shouldn't  reflect  on  their  attentiveness  or  their 
abilities;  it  is  simply  built  into  the  codes  that  we  think  need  to  be 

^"^Durino-  the  past  10  years  there  have  been  238  reported  accidents 
with  253° injuries  or  deaths.  In  all  the  years  prior  to  that  (to  the  best 
of  our  knowledge  the  recordkeeping  goes  back  to  about  1918)  there 
were  134  accidents  with  150  casualties.  The  casualty  process,  of  course 
is  accelerating  because  of  the  number  of  boilers  that  are  being  added 

to  the  state.  .       ,,  j.  -ui 

Of  the  238  recent  boiler  accidents  in  California,  all  were  preventable; 
all  resulted  from  one  or  more  of  the  essentials  above  being  absent. 
That  is    proper  construction,  proper  installation,  proper  surveillance 
and  inspection.  Some  of  these  demonstrate  graphically  and  shockingly 
how  destructive  to  human  life  and  property  boiler  accidents  are,  and 
how  close  to  real  catastrophe  seme  of  them  have  come,  with  the  only 
variable  factor  a  few  minutes  in  time.  The  California  school  explosion, 
to  which  Assemblyman  Foran  referred,  one  of  four  m  two  years,  m 
which  the  state  official  reporting  on  the  explosion  said  (it  was  a  nian 
from  Industrial  Safety):  -A  school's  heating  system  had  been  shut 
down  for  the  Easter  vacation.  About  9  o'clock,  the  morning  after  the 
vacation,  the  custodian  lighted  the  boiler  so  that  the  system  would 
be  ready  to  supply  heat  if  the  temperature  dropped,  as  it  was  threaten- 
ing rain.  About  10  :30  a.m.  the  boiler  exploded.  Fortunately  there  were 
no  injuries  other  than  slight  cuts  from  flying  glass  and  plaster.  J^om;- 
everM  the  accident  had  occurred  while  the  children  were  out  m  the 
schoolyard  for  recess,  it  would  probably  have  been  a  catastrophe    The 
boiler  room  walls  and  parts  of  the  boiler  were  strewn  over  a  large 
portion  of  the  schoolyard. "  ,  ^  ^-u     t    n 

The  same  shocking  pattern  was  apparent  m  ban  Jose  at  tlie  d.  v^. 
Pennev  store  on  March  22,  1963,  at  4:41  p.m.,  when  the  area  disinte- 
grated just  a  few  short  minutes  before  the  normal  evening  influx  ot 
customers  were  due  to  arrive.  Again,  only  a  few  minutes  m  time  made 

This  seems  to  be  the  pattern  in  all  of  the  statistics  that  Ave  can  gather 
throughout  the  country.  Where  there  are  only  a  few  deaths  and  major 
property  damage,  it  is  usually  because  the  explosion  happened  at  an 
opportune  time,  that  is,  when  there  were  fewer  than  normal  people 
in  the  area  of  the  explosion. 

AssPrablv  Bill  2896  also  provides  for  necessary  amendments  to  Cliap- 
ter  6  in  oMer  that  presently  exempted  boilers  be  subject  to  provision 


INDUSTRIAL  RELATIONS  51 

of  this  chapter.  It  is  interesting  to  note  that  the  type  of  boiler  involved 
in  the  San  Jose  explosion  is  not  covered  by  the  present  Chapter  6.  And 
the  type  of  boiler  involved  in  the  specific  explosion  in  the  school  is  of 
the  so-called  low-pressure  type  that  is  exempt,  in  most  instances,  from 
inspection  under  the  present  codes. 

Egbert  H.  Fox,  Assistant  Business  Manager,  International  Union  of 
Operating  Engineers,  Local  501,  Los  Angeles: 

Presently,  in  Section  7621  of  the  Labor  Code,  a  boiler  is  defined  as 
used  in  this  part  as  meaning  "any  fired  or  unfired  pressure  vessel 
used  to  generate  steam  pressure  by  the  application  of  heat"  subject 
to  this  part.  Now,  this  includes,  then,  steam  boilers  only.  There  are 
many,  many  boilers  which  are  hot  water  boilers,  hot  water  heating  boil- 
ers that  are  exempted  from  this  code  by  reason  of  the  fact  that  they 
do  not  generate  steam.  With  recent  technological  developments,  we 
now  have  boilers  which  are  extremely  large  boilers  with  high  degree  of 
heat  and  static  pressure  which  do  not  have  any  steam  space.  They  are 
known  as  high-temperature  hot  water  boilers.  These  boilers  are  com- 
pletelv  exempted  from  the  present  code  regardless  of  size. 

In  the  division's  orders,  boiler  and  fired  pressure  vessel  safety  orders, 
certain  boilers  are  exempted  from  the  code.  They  are  low-pressure 
boilers,  and  I  am  now  referring  to  Article  5,  Section  7771,  low-pressure 
boilers,  miniature  boilers,  and  boilers  including  force  circulation.  With- 
out going  into  detail,  it  would  list  a  number  of  boilers  Avhich  are  ex- 
empted by  size.  Under  ASME  standards,  a  high-pressure  boiler  is  a 
boiler  which  is  in  excess  of  15  pounds  of  pressure.  As  an  example,  the 
San  Jose  boiler  did  not  exceed  15  pounds  in  pressure,  and  it  was  a 
hot  water  circulating  type  boiler ;  therefore,  it  was  exempt  under  the 
present  code. 

The  bill  itself  is  designed  to  change  the  description  of  what  a  boiler 
is,  the  definition  of  a  boiler.  So  that  we  do  have  listed  in  the  bill,  A.B. 
2896,  "any  fired  or  unfired  pressure  vessel  used  to  generate  steam  pres- 
sure by  the  application  of  heat."  Now,  there  has  been  some  discussion 
and  there  may  be  some  possible  better  language  in  this  area,  but  gen- 
erally that  would  refer  specifically  to  the  high-pressure  boiler  which 
was  a  steam  boiler  and  exceeded  15  pounds  of  pressure.  And  in  sub- 
section (b)  it  would  bring  under  inspection,  boilers  which  are  in  excess 
of  160  psi  or  temperatures  exceeding  250  degrees  Fahrenheit.  Now 
these  are  the  large  boilers  I  was  referring  to,  the  hot  water  boilers  in 
which,  although  there  is  no  steam  space,  some  of  them  in  temperature, 
approach  700  degrees  and  a  static  pump  pressure  approaches  700 
pounds.  And  the  potential  hazard  in  a  boiler  such  as  this  is  almost 
beyond  belief.  We  have  water  under  pressure  and  under  temperature 
held  in  a  contained  vessel,  any  failure  of  which  would  cause  a  rupture, 
the  tremendous  expansion  of  the  water  as  it  suddenly  went  from  water 
into  steam.  I  believe  the  factors  are  in  the  neighborhood  of  1,500  times. 
Of  course,  this  is  what  creates  the  tremendous  power.  It  is  a  little  hard 
to  visualize,  but  you  can  see  in  the  pictures  and  many,  many  other  pic- 
tures like  them  that  are  available  that  it  is  worse  than  a  bomb. 
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The  third  subsection  (c)  would  bring  under  inspection  the  steam 
and  water  boilers,  both,  which  were  under  15  pounds  pressure  and 
under  the  250  degrees  Fahrenheit  and  under  the  160  psi.  That,  m  ef- 
fect is  what  the  biU  would  try  to  do.  Presently,  as  Mr.  Molles  stated, 
there  are  literally  hundreds  of  thousands  of  boilers  that  are  exempt 
from  the  code  and  we  believe  that  it  is  necessary  to  do  something  about 
inspection.  How,  is  another  problem. 

Under  Chapter  6,  Section  7770,  we  would  suggest  an  additional 
change  This  section  was  designed  to  pinpoint  the  responsibility  and 
make  it  a  criminal  act  to  wiUfully  or  from  neglect  or  from  ignorance 
allow  an  undue  quantity  of  steam  to  be  created.  Under  today  s  situa- 
tion a  boiler  could  explode  disastrously  with  an  undue  internal  pres- 
sure' of  water  without  any  steam  and,  therefore,  these  boilers  that  we 
are  talking  about,  literaUy  hundreds  of  thousands  of  them,  are  presently 
exempt  from  this  chapter.  Section  7770,  of  course,  makes  it  a  felony 
where  life  is  endangered,  and  Section  7771  has  to  do  with  loss  of  life. 
The  amendment  would  delete  the  words  ' '  engine,  or  other  inasmuch 
as  we  felt  that  "engine"  is  quite  broad.  We  all  have  gasoline  engines 
and  diesel  engines  and  the  word  "engine"  is  entirely  too  broad,  so  we 
suggested  it  be  changed  to  "steam  engine"  in  the  amended  bill. 

There  was  the  amendment  at  the  hearings  m  Sacramento  to  cover 
specifically  school  buildings  or  buildings  of  public  assembly.  You  will 
note  that  "quantity  of  steam"  was  deleted  and  in  its  place  substituted 
"internal  pressure."  It  may  be  that  "engine"  on  line ^15  should  be  de- 
leted also  and  substituted  in  its  place  "steam  engine." 

Section  7771,  in  effect,  is  a  duplication  of  7770;  however,  it  refers, 
as  I  said,  to  a  situation  where  life  is  taken.  The  original  bill  deleted 
the  word  "steam"  in  front  of  "boiler"  and  it  deleted  "steam"  in 
front  of  "engine,"  which  apparently  is  in  error.  "Steam  engine" 
should  probably  remain.  We  would  suggest  that  on  line  20  following 
the  words  "steam,  used"  that  7771  be  amended  as  7770  was  with  the 
addition  of  "school  buildings  or  buildings  of  public  assembly,"  that 
was  left  out  of  7771.  It  was  added  to  7770  and  we  suggest  that  it  also 
be  added  to  7771.  On  line  10  in  7770,  the  amended  bill  reads,  "school 
building's  or  buildings  of  public  assembly."  And  we  would  suggest  that 
it  be  inserted  on  line  20  right  after  the  word  "used."  We  are  also 
concerned  about  the  use  of  the  words  "or  apparatus  for  generating 
or  employing  steam"  and  we  would  suggest  that  during  the  course 
of  your  consideration,  some  language  should  be  added  to  cover  the 
situation  where  there  is  strictly  a  water  situation,  where  a  high  tem- 
perature is  in  question,  where  there  is  an  absence  of  steam  space  and 
to  bring  all  of  these  potential  bombs  under  the  same  code,  so  that  if 
someone  did  willfully  do  anything  or  from  neglect  create  a  damage 
they  would  come  under  the  same  law. 

I  think  at  this  time  it  might  be  good  to  briefly  comment  on  how  boil- 
ers are  inspected  in  California.  That  is,  the  Division  of  Industrial 
Safety  is  responsible  for  the  inspection  of  the  boilers  and  the  issuance 
of  the  permits  to  operate.  The  division  employs  inspectors  to  perform 
this  while  the  insurance  companies  who  insure  these  boilers  also  employ 
certified  boiler  inspectors  who  can  certify  to  the  state  that  they  have 
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made  the  inspection.  They  make  their  reports  and  submit  them  to  the 
state.  This  is  common  throughout  the  United  States  and  my  under- 
standing- is  there  is  no  state  that  attempts  to  inspect  all  of  its  boilers. 

As  an  organization,  we  have  the  feeling  that  this  practice  occasion- 
ally has  its  faults.  We  see  no  way  around  it  because  having  the  state 
inspect  all  of  the  boilers  would  be  prohibitive.  It  is  my  understanding 
that  the  ratio  of  state  inspectors,  and  Mr.  Snyder  certainly  has  the 
figures,  is  about  five  or  six  to  one.  That  is  about  five  or  six  insurance 
company  inspectors  to  one  state  inspector. 

There  are  areas  in  the  state  where  there  is  inspection  of  low-pressure 
boilers.  The  City  of  Los  Angeles  and,  if  there  is  a  hearing  held  in  Los 
Angeles,  the  Los  Angeles  city  inspectors  can  certainly  give  you  the 
details.  Briefly,  it  is  this ;  the  City  of  Los  Angeles  requires  inspection 
of  low-pressure  boilers.  The  inspection  may  be  done  by  an  insurance 
company  and  certified  back  to  the  City  of  Los  Angeles  and  they  have 
a  number  of  inspectors  on  their  payroll  to  perform  this  operation. 
In  the  city  school  system  in  Los  Angeles,  the  city  schools  are  not  in- 
spected by  the  City  of  Los  Angeles,  Department  of  Industrial  Safety 
boiler  inspectors.  There  is  a  fee  charged  in  the  City  of  Los  Angeles 
for  inspecting  boilers  annually,  and  the  board  of  education  doesn't 
care  to  ipsLy  the  fee,  so  they  inspect  their  boilers  with  their  own  insur- 
ance company  boiler  inspectors.  They  have  had  some  problems  down 
there  which  will  probably  be  taken  up  at  the  time  of  the  Los  Angeles 
hearing.  I  don't  want  to  comment  on  that  inspection  without  them 
being  present. 

The  high-pressure  boilers,  which  are  those  steam  boilers  over  15 
pounds  pressure,  are  inspected;  they  are  required  to  have  permits  to 
operate.  They  must  be  constructed  according  to  code  and  they  do  re- 
quire the  permits  to  operate,  which  involves  an  inspection  before  they 
can  be  started  and  an  annual  inspection.  The  permit  to  operate  is  re- 
issued for  each  succeeding  year.  Now,  this  does  not  cover  the  low-pres- 
sure boilers  below  15  pounds.  It  does  not  cover  the  hot  water  boilers, 
it  does  not  cover  the  high-temperature,  high-pressure  hot  water  boilers. 

In  that  regard,  I  would  like  to  say  that  presently,  in  the  State  of 
California,  we  are  quite  concerned  about  other  pressure  vessels.  We 
have  unfired  pressure  vessels  safety  orders  fBr  air  tanks,  and  low-pres- 
sure gas  tanks,  such  as  butane,  do  require  permits  to  operate,  do  require 
that  they  be  constructed  according  to  code,  and  there  is  a  periodic  in- 
spection required  by  the  laws  of  the  State  of  California.  I  don't  want 
to  indicate  that  air  pressure  tanks  are  not  dangerous.  They  certainly 
are  and  an  explosion  could  be  disastrous  with  low-pressure  gas. 
These  things  should  be  inspected  and  required  to  be.  I  believe  that  the 
potential  hazard  of  boilers  which  are  not  now  required  to  be  inspected 
is  as  great  or  certainly  greater  in  many  cases  than  an  air  tank  or  low- 
pressure  air. 

John  Edson,  Boiler  Inspector,  City  and  County  of  San  Francisco: 

We  are  proud  of  our  code  here ;  however,  the  inspection  of  all  boilers 
can  be  improved,  which  we  are  doing  from  time  to  time.  We  issue  per- 
mits that  they  have  to  have ;  all  contractors  that  install  boilers  have  to 
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have  permits  to  instaU,  so  we  make  sure  that  these  boilers  in  our  code 
are  installed  according  to  state  and  local  building  codes.  .        ,,  .         ' 

'  Wrr^port  all  high'pressnre  systems  to  them  and  we  -^--^^  ^  - 
surance  companies  on  low-pressure  boilers  to  report  to  us.  Ihis  is  on 
?hramiualTspection.  I  understand  that  Los  Angeles  inspects  every 
vear  San  Franicsco  inspects  every  other  year. 

We  have  two  boiler  inspectors.  We  have  approximately  1,900  low- 
Dressure  boileTs  which  we  inspect  every  two  years.  High-pressure  boil- 
ers Te  have  approximately  700.  Part  of  those  are  reported  to  the 
sLte  and  air  tanks  which  we  inspect,  we  have  approximate  y  1,500^ 
We  insnect  them  and  we  have  the  insurance  companies.  There  are 
Ime  oh  5  boS  that  are  inspected  and  they  report  to  us.  We  never 
se^  them  except  on  the  installation  to  make  sure  they  are  installed 
according  to  code. 
Robert  J.  Owens,  Safety  Engineer,  Pacific  Gas  <fe  Electric  Company: 
As  to  the  background,  it  is  our  opinion  an  adequate  framework  for 

of  Industrial  Safety,  pertaining  to  this  ^^^bject.  Tins  s  as  it  shoulcl  be 

2::^tzsi:^^'^^^  -elS  sr  ts  .a. 

rht\M:rs,  particularly  so  Vh^  we  c^^^^^^^^^ 
tt1"urfeSg'rrrSLMh:t=S;^sLn  of  Industrial  S^ 
iLrlnspectfon  Department,  has  done  a  very,  yery  splendid  job  in 
furl4-inraSng  and  earry'ing  out  their  responsibilities  in  this  re- 

^''now  it  is  our  opinion  that  these  matters  should  not  be  regulated  by 

£i=rircrun^oVs^Thts^fffr^^^ 

oumbersomeTcom^^  with  the  procedure  foUowed  by  the  Division 
Stdust'al  Safety'  I  am  sure  that  all  of  ^P^  ^.f  J^fj:  ^J^not 
with  our  thinking  and  basic  principle,  which  ^  '  Ji^f^J'-^'f^X,^^! 

eSstit  framework  and  authority  vested  in  the  Division  of  Industrial 
Safety  without  further  legislation  in  this  regard. 

Aethur  I.  Snyder,  Supervising  Engineer,  Pressure  Vessels,  Division 
of  Industrial  Safety,  Department  of  Industrial  Relations: 


INDUSTRIAL  RELATIONS  55 

to  any  known  standard  and  they  set  up  standards  that  were  suitable 
for  that  time  which  I  think  were  very  adequate.  However,  in  the  en- 
suing 45  years  or  so,  we  have  had  some  very  rapid  changes  and  drastic 
changes  in  technology  that  involved  entir-ely  new  uses  of  this  equip- 
ment, and  new  materials  are  being  used  to  take  care  of  the  situation. 
It  is  certainly  possible  that  the  standards  that  we  have  in  our  law  are 
not  adequate  for  today 's  technology  and  I  believe  it  certainly  does  need 
a  critical  review  at  this  time. 

If  the  boiler  is  fitted,  even  high-pressure  boilers,  if  they  are  fitted 
with  certain  controls,  we  recognize  that  the  boiler  can  be  left  for  short 
periods  of  time  and  the  operator  could  have  other  duties.  With  low- 
pressure  boilers,  we  do  not  have  this  degree  of  attendance  spelled  out 
that  closely,  so  that  I  don 't  know  that  I  could  answer  the  question.  I  do 
know  that  in  some  of  these  installations,  particularly  low-pressure 
boilers,  the  operator  has  other  duties  that  take  up  probably  more  time 
than  the  boilers. 

That  is  why,  in  our  recommended  minimum  controls  we  developed 
in  1954  and  1955  for  low-pressure  boilers,  one  of  the  key  controls  that 
we  required  for  these  operations  of  low-pressure  boilers  was  a  high 
limit  control  that  would  operate  if  the  operating  control  failed  and 
would  require  manual  resetting.  This  would  shut  the  boiler  down  and 
it  would  stay  shut  down  until  the  operator  came  back  and  then  he 
would  know  that  something  was  malfunctioning.  Prior 'to  that  time, 
this  high  limit  control  did  not  require  the  manual  resetting  and  we 
found  evidence  of  cases  where  the  operating  control  had  started  to  mal- 
function and  the  boiler  was  actually  operating  on  the  high  limit  control 
but  the  operator  was  unaware  of  it.  Then  this  recommended  minimum 
control  which  we  hope  to  get  into  our  safety  orders  and  we  hope  to 
incorporate  this  feature  into  our  regulations. 

I  would  agree  that  no  boiler  should  be  left  completely  unattended.  I 
feel  very  strongly  about  this  and  I  think  everyone  would  agree  that  all 
boilers  are  potentially  hazardous  pieces  of  equipment  and  potentially 
lethal  weapons  and  they  should  not  be  shoved  off  into  a  corner  and 
forgotten  about.  Someone  at  the  place  of  employment  should  be,  it 
seems  to  me,  delegated  the  duty  and  responsibility  of  seeing  that  the 
boiler  is  properly  taken  care  of.  I  would  also  believe  they  would  have 
to  agree  that  the  degree  of  attendance  is  somewhat  dependent  upon 
the  installation,  but  I  agree  100  percent  that  you  must  have  a  mainte- 
nance program  to  maintain  controls  if  you  aren  't  going  to  have  constant 
human  attendance,  if  you  are  going  to  have  a  safe  installation. 

The  training  of  properly  qualified  inspectors  is  certainly  a  practical 
problem  that  we  cannot  ignore.  We  have  found  it  increasingly  difficult 
to  employ  competent  people  in  this  field.  As  a  matter  of  information  to 
you,  we  presently  have  eight  vacancies  for  this  position.  We  find  it 
difficult  to  get  qualified  people.  One  solution  is  that  which  Mr.  Fox 
mentioned  of  possibly  setting  up  an  apprenticeship  program  to  train 
these  people,  but  this  takes  time  also. 

Assuming  the  same  ratio  of  low-pressure  boilers  to  high-pressure 
boilers  are  insured,  we  would  probably,  I  would  say,  require  somewhere 
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in  the  nature  of  15  or  20  additional  field  personnel  to  handle  this  work- 
load And  this  I  would  want  to  make  very  clear  is  all  a  guesstimate 
because  we  very  honestly  do  not  know  how  many  low-pressure  boilers 
the?e  are  in  the  state.  They'are  not  required  to  be  recorded;  they  are 
not  Required  to  be  inspected;  and  we  do  not  know  We  do  know  very 
precisely  how  many  high-pressure  boilers  there  are,  but  the  low-pressure 

'  WrtTyt'deiegate  all  of  this  to  local  people  that  they  wiU  take. 
For  example  we  do  not  inspect  in  the  City  of  Los  Angeles  at  all  if  the 
Ti  y  makTthe  inspections.  We  do  not  inspect  boilers  th.t  a-  mspected 
by  certified  inspectors  employed  by  insurance  companies.  The  law  as 
ofiSly  written  in  1916,  permits  the  division  to  de  egate  this  work 
and  we  believe  it  was  a  wise  move.  We  would  like  to,  let  us  «ay,.de  egate 
an  of  it  if  we  could,  because  we  think  this  is  the  most  economical  both 
foom  the  stindpoini  of  the  state  and  it  is  also  the  standpoint  of  the 
owTers  of  bone?s  and  pressure  vessels,  because  there  is  certainly  no 
nied  for   hem  to  open  a  boiler  for  two  different  people  to  inspect 

At  the  present  time  there  is  somewhere  m  the  nature  of  about  280 
cerlifid  inspectors  in  the  state  to  37  state  inspectors.  As  you  can  see, 
?lie  major  portion  of  the  work  is  delegated  to  other  agencies. 

At^  the  present  for  low-pressure  boilers,  we  require,  m  our  admm- 
isttati  e  i4i,lations,  that  they  be  constructed  according  to  the  nation- 
allv  recoo-nized  standards.  We  also  require  certain  controls  to  be  on 
tie  boner  to  permit  them  to  operate  reasonably  safe.  We  also  require 
that  they  be  attended  by  a  competent  attendant. 

Joseph  McBride,  Supervisor,  Heating  and  Ventilation,  Board  of  Ed- 
ucation of  San  Francisco: 

T  believe  someone  brought  up  the  question  as  to  who  maintains  and 
operates  the  To  lers  in  the  schools.  In  all  the  high  schools,  we  have 
oSeraino  engineers  maintaining  the  boilers  and  in  the  jnuior  high 
schools  In  an  the  elementary  schools,  they  have  janitors  and  custodians 
there  fulr^me  It  is  up  to  us  to  instruct  them  m  heir  duties  m  such 
as  that  but  w?th  135  schools,  counting  the  high  schools,  that  is  a  physical 
^possibility,  counting  the  Paperwork  maintenance  wo^^^^^^^^^^^ 
it  Is  a  reauirement  of  civil  service  and  the  Board  of  ^clucation.  in  aii 
tlrboiSoms  throughout  the  school  department,  we  have  instructions 

^' SomTof  our  elementary  schools  are  so  small,  it  is  not  feasible  to  have 
«in  omratin-  enoineer.  Thev  have  a  small  cast  iron  boilers  m  most  cases, 
althou 'f  we^^^^^^^^  of  steam  boilers  in  these  schools.  We  have  schools 

whe?e  Thev  have  both  steam  and  hot  water,  in  the  same  boilerroom 
Ser  than  make  it  a  standard  design  there  for  easier  operations  for 
fhe  man   whe"  e  you  may  have  an  addition,  they  put  m  hot  water  al- 
+iiAno->i  tbpre  was  an  original  steam  boiler.  .     +•  v. 

One  tST  would  like  in  this  law  for  my  own  personal  protection 
^^!w  bPvearlv  inspection,  internal  as  well  as  external,  of  valve  safe- 
S  s  and  the  Me",T^^^^^^  on  these  water  controlled.  J-t  because 

they  are  inspected   that  is  no  sign  they  are  going  to  be  ^^^^'^f^^^'' 
months  or  L  months  from  now.  But  if  you  are  only  required  to  open 
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them  up  every  two  years,  that  is  a  long  time  to  wait,  because  sometimes 
the  condition  of  the  water  is  such  that  you  get  quite  a  bit  of  sediment 
in  it  which  affects  the  full  control  in  these  water  operated  types.  I 
would  like  to  see  them  opened  up  every  year,  but  of  course,  that  in- 
volves more  money,  too,  Avhich  we  are  always  up  against. 

John  Gerhard,  Chief,  Fire  Prevention  Bureau,  City  of  San  Jose: 

Unfortunately,  the  City  of  San  Jose  does  not  have  a  drive  to  inspect 
these  low-pressure  boilers  as  do  other  cities  and  it  is  also  unfortunate 
that  Penney 's  had  this  happen  in  our  city.  But  one  thing  the  city 
would  like,  and  I  don't  know  where  the  money  is  going  to  come  from 
in  this  state  to  carry  this  out,  but  we  would  like  the  state  to  adopt  rules 
for  these  low-pressure  boilers  and  also  to  supervise  the  inspection.  I 
know  that  is  a  knotty  problem  but  that  is  our  position.  If  for  some 
reason  the  state  did  not  provide  the  manpower  to  inspect  the  boilers, 
I  presume  the  city  would  have  to  because  another  explosion  like  Pen- 
ney's  would  leave  a  blight  on  the  entire  state.  But  it  is  the  position  of 
the  city  administration  that  they  would  like  the  state  to  adopt  the  rule 
and  also  enforce  it,  if  possible. 

One  of  our  problems  is  that  we  actually  have  nobody  who  is  compe- 
tent to  go  there  and  inspect  the  boilers.  I  know  I  have  nobod}^  in  my 
office  and  I  don't  know  of  anybody  in  the  actual  city  employed  for 
that  purpose.  But  we  have — let  me  read  you  one  little  thing  that  we 
have  in  our  law  at  the  present  time,  and  this  was  there  before  the 
Penney 's  explosion :  ' '  No  person  shall  use  any  boiler  or  steam  generat- 
ing apparatus  of  over  10  pounds  pressure  per  square  inch  who  has  not 
at  the  time  of  such  use  a  certificate  sho-^nng  that  said  boiler  or  appara- 
tus is  in  good  and  safe  condition."  There  is  much  more  to  this,  but,  in 
essence  what  it  amounts  to  is  that  we  have  a  board  of  steam  engineers 
or  board  of  engineering  examiners  who  are  appointed  by  the  city  man- 
agers and  serve  at  his  pleasure,  and  they  give  examinations.  But  these 
people  are  private  citizens  and  work  without  pay.  And  this  only  covers 
boilers  that  have  10  pounds  pressure  per  square  inch  or  over.  This 
particular  boiler  we  are  talking  about  in  the  explosion,  that  was  in- 
spected by  an  insurance  company  representative,  if  I  remember  right, 
about  17  months  before  and  presumably  had  been  inspected  ever}^  two 
years,  and  was  coming  up  at  the  end  of  another  two-year  period. 

Ormond  B.  Stull,  Associate  Fire  Prevention,  Explosives,  State  Fire 
Marshal  : 

I  have  worked  in  the  office  of  the  Fire  Marshal  for  8I/2  years  and 
during  this  period,  considerable  time  has  been  spent  in  the  field  of 
inspection.  TVe  check  the  schools  and  we  do  check  boilerrooms  and  we 
try  to  pick  up  the  obvious  hazards.  Some  of  these  we  know  have  been 
pinpointed  and  w^e  cheek  to  see  if  there  is  an  inspection  being  made  by 
the  insurance  company  or  the  Division  of  Industrial  Safet}^  and  this 
follows  through  on  the  other  facilities  that  we  deal  with  also.  But  then, 
as  with  all  of  our  facilities,  responsibility  is  delegated  to  the  local  fire 
authorities  and  here  we  have  in  many  cases,  the  volunteer  fire  depart- 
ments. We  have  some  1,000  departments  in  the  state  and  perhaps  400 
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of  these  are  volunteers,  so  rou  knoAv  the  inspection  work  in  some  of 
?he.e  facilities  isn't  being  done.  TVe  also  have  a  smaU  staff  and  we  do 
atist  tlem  if  thev  request  our  assistance.  So  there  is  a  very  definite 
need  for.  we  feel,  a  routine  inspection,  particularly  on  the  boilers,  and 
how  to  pay  for  this  is  the  problem. 
Arthur  G.  Clark.   Chief  of  the  Mechanical  Bureau,  City  of  Los 

Our  primarv  purpose  is  to  assist  the  committee  in  any  way  we  can 
as  far  as  the  cW  requirements  are  concerned:  and  secondly,  we  would 
like  to  raise  two  questions  here.  The  first  question  pertains  to  bection 
76 'l  subsection  ^c" ;  it  is  on  line  11.  We  feel  that  the  wording  m  this 
particular  line  is  rather  vague,  and  we  are  not  sure  exactly  what  the 
intent  of  this  was.  The  way  it  reads,  it  appears  as  though  an  open 
pressure  vessel-or  an  open  vessel,  not  necessarHy  under  pressure- 
would  be  subject  to  the  definition  of  a  boiler.  If  I  may  read  that  part- 
Hates,  "or  water  pressure  less  than  160  psi":  so  this  would  mean 
any  pressure  less  than  that  apparently  would  be  included  m  the 
definition  of  the  boiler.  . 

I  believe  the  wording  is  a  Uttle  confusing  there,  if  I  may  say  so.  and 
I  believe  it  should  be  clarified.  Because  as  I  read  that,  it  doesn  t  make 
anv  difference  whether  it  is  the  boHer  or  not.  if  any  fired  or  unfired 
pressure  vessel  with  the  water  pressure  less  than  160  psi:  now  if  you 
mean  more  than  160  psi.  that's  different.        .^  .    .     ,       •,,  •     .i.     ..^„, 

We  also  made  that  objection  before,  but  if  it  isn  t  ^vithm  the  scope 
of  a  water  heater  of  120  gallons,  if  it  is  an  open  vessel.  .^Incb.it  might 
be  and  not  be  a  water  heater,  it  looks  like  it  would  still  be  included^ 
I  just  raised  the  question  before  the  committee,  because  I  thmk  that 
this  subsection  ' '  c  "  needs  some  revision  as  to  wording 

Oui-  second  question  pertains  to  Section  7mO.  line  11  agam.  and  here 
a^ain  we  raised  the  question  as  to  what  is  meant  by  buildings  of  public 
assemblv.  We  have  been  unable  to  find  any  definition  m  the  Labor 
Code.  oV  elsewhere,  as  to  what  the  meaning  of  buildmgs  of  public 

We  do  inspect  aU  pressure  vessels  in  the  City  of  Los  Angeles  on  an 
annual  basis.  We  do  inspect  some  of  these  hot  water  boilers  as  they 
are  called,  bv  our  plumbing  division,  and  they  are  not  subject  to  annual 
reinspection.  Now  this  generally  is  in  the  range  of  120  gaUons  or  below 
and  "it  is  covered  bv  the  AS^IE  Code.  This  is  a  first  time  inspection 
onlv— just  like  in  anv  other  plumbing  or  a  domestic  hot  water  li^ater. 

The  hot  water  boilers  above  that— that  are  slightly  above  the  120 
ganons— our  boiler  and  pressure  vessel  inspectors  inspect  them  also, 
but  a-ain  onlv  on  a  first  time  inspection.  This  briefly  is  what  we  do. 
It  is  a  permit  svstem.  We  are  a  building  department,  and  we  have 
two  sections  that  operate  under  state  regulations.  On  steam  boilers, 
we  have  an  annual  inspection.  On  any  steam  pressure  at  all.  low  pres- 
sure or  above,  we  have  one.  what  we  call  principal  chief  inspector, 
three  seniors  and  nine  field  inspectors— field  engineers.  And  m  addition, 
of  course,  a  supporting  staff. 
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Henry  B.  Ely,  Legislative  Counsel,  Construction  Industry: 

I  would  like  to  point  out  how  many  agencies  are  concerned  with 
boilers,  at  least  a  few  of  them,  and  then  I  ask  why  is  this  in  the  Labor 
Code.  The  Legislature,  very  wisely,  tried  to  make  uniform  laws  govern- 
ing the  construction  and  maintenance  of  buildings,  and  we  have  the 
Uniform  Building  Standards  Commission,  which  has  been  established 
by  the  Legislature.  Then,  at  a  recent  session  of  the  Legislature,  the 
Uniform  Housing  Act  was  passed.  The  Uniform  Housing  Act  applies 
to  apartments,  hotels  and  dwellings,  and  under  the  recent  Title  24 
of  the  Uniform  Housing  Rules  and  Regulations,  there  are  rules  and 
regulations  governing  hot  water  heaters,  and  there  will  be  further  rules 
and  regulations.  Then,  of  course,  as  indicated,  under  Title  8,  the  De- 
partment of  Industrial  Relations,  Division  of  Industrial  Safety,  regu- 
lates boilers  in  various  manners,  and  they  have  completely  revised 
recenth%  as  indicated,  their  rules  and  regulations  on  fire  boilers,  which 
are  covered  here. 

Then  there  are  the  regulations  of  the  department  enacted  in  1955, 
which  it  was  indicated  may  be  changed  as  to  fire  boilers.  Then,  in 
addition,  we  have  the  Uniform  Plumbing  Code,  which  is  about  to  be 
adopted  and  has  been  adopted  in  Los  Angeles  as  to  gas-fired  water 
heaters  and  water  boilers.  Now,  when  you  were  talking  about  con- 
struction and  maintenance,  we  are  talking  about  putting  more  costs  on 
the  public  by  having  too  many  rules  and  regulations.  I  submit  to  the 
committee  that  they  should  consider  the  place  of  this  boiler  installation 
license,  as  well  as  annual  inspection  for  boilers  and  the  whole  picture 
of  the  building  code,  because  I  hate  to  see,  after  the  Assembly  worked 
for  five  years  or  seven  years,  getting  the  Uniform  Building  Standards 
Commission  and  uniform  consideration  for  various  state  agencies,  that 
then  it  should  start  enacting  additional  laws  involving  buildings  and 
construction. 

The  need  for  legislation  is  always  based  on  the  problem  at  hand. 
We  have  had  a  serious  accident  in  San  Jose,  one  was  mentioned  in 
Atascadero  and  one  in  Los  Angeles.  We  don't  want  to  belittle  the 
seriousness  of  those  accidents,  but  if  we  are  going  to  regulate  and 
have  inspectors  inspecting  every  type  of  boiler  and  hot  water  heater, 
except  as  specifically  exempt,  we  are  undertaking  a  great  deal  of 
regulation  and  cost. 

We  feel  that  the  abuses  haven't  been  shown,  the  dangers  haven't 
been  shown  to  be  sufficient  to  have  hordes  and  hordes  of  inspectors. 
Now,  as  I  say,  as  to  subsections  ''a"  and  "b, "  we  have  no  objection. 
Those  are  dangerous,  and  we  think  that  they  should  have  inspection, 
but  we  might  make  a  suggestion  to  the  committee  that  if  there  is  some 
specific  problem  within  subsection  "c"  that  a  meeting  be  held  of  the 
interested  parties  to  see  if  a  proper  definition  can  be  worked  out. 

Burton  A.  Currie,  Assistant  Engineer  in  Charge  of  Operations, 
Department  of  Water  and  Power,  City  of  Los  Angeles: 

As  Mr.  Clark  and  others  have  pointed  out,  this  subsection  ''c" 
is  so  all-inclusive,  I  think  that  some  further  study  should  be  given  to 
it.  And  the  second  comment  I  would  have  is  that  with  reference  to 
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domestic-type  water  heaters  of  120-gallon  capacity,  or  less    this  was 
included  as  an  amendment,  and  as  far  as  the  Department  of  Water  and     , 
Power  is  concerned,  and  its  operations  of  electric  water  heaters  m     , 
residences,  we  feel  this  exemption  is  a  fine  amendment  and  should  not 

he  changed. 

I  checked  this  morning  with  our  electrical  servicemen  who  maintain 
these  water  heaters  throughout  the  City  of  Los  Angeles,  and  they  tell 
me  that  they  have  never  had  an  accident  through  the  years,  that  they 
know  of  Occasionally,  as  with  any  other  mechanical  device  the  ther- 
mostat might  stick  or  an  element  might  be  grounded  causing  the  heat 
to  continue  and  water  to  boil,  but  this  backs  up  into  the  supply  lines 
and  does  not  create  excessive  pressure.  And  this  is  something  that  we 
feel  should  be  maintained,  and  otherwise,  the  intent  of  the  changes,  the 
better  definitions,  we  are  in  favor  of  it.  We  feel  that  anything  that 
can  make  the  operation  of  these  devices  safer  is  in  the  public  interest 
and  is  good. 

J.  W.  ScHAEFER,  Building  and  Grounds  Services  Administrator,  Los 
Angeles  City  School  Districts: 

Let  me  state  unequivocally  that  the  Los  Angeles  city  school  districts 
are  sincerely  interested  in  the  safety  of  the  students  and  the  employees. 
This  is  shown  by  the  fact  that  every  year  thousands  of  dollars  are 
spent  in  improving  conditions  and  teaching  safe  practices.  We  have 
recently  completed  a  retraining  program  for  1,300  custodians  who  are, 
or  may  be  operating  low  pressure  heating  plants.  Examinations  were 
held  and  certificates  of  completion  issued  to  the  successful  custodians 

There  is  no  record  of  there  ever  being  a  boiler  explosion  m  the  Los 
Angeles  city  schools  in  all  of  our  years  of  operation.  We  have  had  a 
few° minor  firebox  explosions  in  our  districts. 

If  enacted  into  law,  the  effects  of  A.B.  2896  on  the  Los  Angeles 
school  districts  is  considerable.  The  amendment  eliminates  the  exemp- 
tion of  low-pressure  boilers  as  shown  in  Section  7625,  subsection  b 
of  the  Labor  Code.  It  then  has  the  effect  of  classifying  low-pressure 
heatino-  plants  with  high-pressure  boilers,  and  makes  the  operators 
subiect  to  Chapter  6,  Mismanagement  of  Steam  Boilers,  Sections  4  and 
5  which  has  penalty  clauses,  definitely  affecting  the  operator.  If  this 
happens  to  become  law,  it  will  be  necessary  to  assign  a  custodian  full 
time— to  the  full-time  operation  of  a  heating  plant. 

The  above  action  would  require  the  addition  of  operators  m  over 
400  schools  at  an  added  cost  to  the  districts  and  taxpayers  of  between 
$1,500,000  and  $2,000,000  annually. 

Because  of  the  above  facts,  I  want  to  go  on  record  as_  a  representa- 
tive of  the  Los  Angeles  City  school  districts  m  opposing  AB  2896. 
You  know  what  the  school  districts  are  doing  m  the  way  ot  satety 
what  we  are  teaching  our  custodians,  how  we  are  teaching  them,  what 
we  are  requiring  of  them.  We  have  instructions  posted  m  the  boiler 
room  for  operating  and  servicing  oil-fired,  low-pressure  steam  and  hot 
water  heating  systems.  When  we  have  combined  systems,  we  post  both  ot 
these  We  also  have  this  record  posted  in  the  boiler  room,  which  must 
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be  kept  daily  as  to  the  day  of  the  month,  the  startup  time,  the  tempera- 
ture at  the  startup  time,  shutdown,  all  the  way  through,  so  we  have 
an  accurate  record  of  what  has  happened  during  the  day  on  each  and 
every  boiler  in  the  district. 

"We  have  very  well-trained,  very  acceptable  operators  who  did  the 
training  in  this  field.  Our  area  operations  supervisors  in  all  cases  have 
come  from  the  custodial  field  with  a  tremendous  background  in  years 
of  experience  in  operating  equipment.  They  have  done  the  instructing. 

The  question  also  was  raised  about  the  city  inspecting.  Now,  prior 
to  1960,  the  city  and  the  state  both,  along  with  the  insurance  carrier, 
did  some  inspection  of  boilers  in  the  Los  Angeles  city  school  districts. 
At  that  time,  I  believe  ihej  were  doing  it  on  a  no-fee  basis,  and  we  ran 
into  difficulties  in  getting  the  work  done,  the  inspections  made — pri- 
marily because  of  a  shortage  of  funds,  I  am  sure. 

We  did  then  go  to  our  carrier — insurance  carrier,  and  the  insurance 
carrier  now  makes  annual  inspections  of  every  boiler,  high  and  low 
pressure,  in  the  districts.  Granted,  you  can 't  inspect  the  inside  of  a  cast- 
iron  low-pressure  boiler,  but  you  do  and  can  inspect  the  controls,  the 
low-water  cutoff,  the  safety  release  valve,  and  so  forth.  Beside  that, 
these  items,  these  safety  controls  are  checked  daily  by  the  custodian  in 
charge  of  the  boiler.  The  way  he  shuts  down  a  low-pressure  boiler  is  to 
run  the  water  down  and  kill  the  cutoff.  The  lower  water  level  cutoff 
shuts  the  boiler  down.  This  indicates  at  that  moment  the  safety  cutoff 
is  working. 

The  installation  is  inspected  by  our  heating  inspector,  who  is  a  quali- 
fied heating  inspector,  licensed  and  who  is  accepted  by  the  insurance 
company  and  they,  therefore,  will  grant  the  insurance  based  on  his 
acceptance. 

Now,  I  think  it  should  be  remembered  that  there  is  one  reason  that 
the  citj^  could  not  do  all  of  this  boiler  inspection  if  it  wanted  to.  The 
school  district  is  almost  twice  the  size  of  the  city.  We  have  many 
incorporated  cities  besides  Los  Angeles  within  the  school  district; 
therefore,  we  would  get  into  working  with  every  incorporated  city, 
plus  the  county,  and  the  problem  would  be  just  tremendous.  It  would 
be  almost  impossible  to  work  out,  so  we  feel  we  are  far  better  off  with 
the  insurance  company's  qualified  inspectors. 

To  bring  this  point  to  your  attention,  we  have  453  locations  where 
we  have  boilers  —  low  pressure  and  high  pressure.  There  are  only  nine 
locations  with  high-pressure  systems.  Now  there  are  also  some  sites  in 
which  we  have  14  low-pressure  boilers  on  that  one  site,  and  if  we 
should  ever  get  to  the  point  where  we  have  to  treat  them  the  same  way 
we  treat  the  high  pressure,  which  means  the  operator  cannot  leave  the 
boilerroom  for  more  that  10  minutes  at  one  time,  it  would  be  impos- 
sible for  him  to  get  from  one  boilerroom  to  the  other  and  over  all  of 
these  within  that  10-minute  period.  It  just  can't  be  done. 
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The  following  are  pertinent  excerpts  from  testimony  on  AB  2364 
given  at  the  hearing  in  Sacramento,  October  19,  iyb4: 

Daniel  Molles,  International  BepresentaMve,  International  Union  of 
Operating  Engineers: 

If  we  can  accept  the  concept  that  a  steam  boiler  is  a  Potentmlly 
hazardous  instrument  or  machine,  and  if  we  can  accept  t^^e  concept  th^^ 
settino-  the  machine  in  the  hands  of  a  totally  incompetent  Person  in- 
creaTe^  the  possibility  of  accidents,  we  must  also  -eept  the  c,ncep^^^^^^^^ 
something  can  and  should  be  done  to  contro  ,  to  evaluate  the  knowledge 

and  capacity  to  function  properly  of  an  ^^/i^T^f^trtTmost  com- 
sponsibility  of  operating  boilers.  It  is  our  belief  tl^^^the  most  com 
monly  used  method,  that  is,  licensing  after  examination  of  such  m- 
Xiduals,  is  the  ans'wer  for  the  State  of  California.  I^.^ljere  a-  better 
ways  to  control  competency,  or  rather  to  avoid  the  assignment  of  such 
a  machine  to  the  hands  of  an  incompetent,  we,  as  advocates  of  this 
particular  piece  of  legislation,  are  willing  to  accept  t^at    Every  in- 
dividual who  has  anything  to  do  with  a  steam  boiler  m  the  State  ot 
Calif ornia-that   is,   design,   erection,   ^construction    and  inspection 
must  meet  rigid  standards  as  to  their  competency,  tl^eir  trammg,  and 
their  experience.  Yet  after  all  of  these  precautions  are  taken  the  s^^me 
boiler  under  present  law  may  be  placed  m  the  hands  of  a  Pe^son  who 
is  totally  incompetent.   The   State   Labor    Code   requires    on   certam 
types  of  so-called  high-pressure  boilers,  the  attendance  of  a  human 
being,  a  competent  human  being,  and  yet  no  method  i«  P^^^^^f /^^ 
determining  his  competency.  In  other  states,  in  ^^ties  withm  our  own 
state,  the  method  of  determining  such  competency  has  been  tlie  examin- 
ing and  issuing  of  a  certificate  of  competency  for  a  license  to  contio 
this  factor.  I  represent  a  labor  organization  that  ^^^^f'^^^^^'I'll 
members  men  who  are  boiler  operators,  and  yet  I  ^i^^/.?  ^^^f^^/l'^ 
that  we  do  not  consider  this  bill,  AB  2364,  to  ^^^  ^^^^^^^.f  3?sents 
for  the  simple  reason  that  the  operation  of  a  steam  boiler  represents 
only  a  small  part  of  a  stationary  engineer's  work  functions    in  tne 
State  of  California,  a  modern  industrial  state  by  and  large    anin: 
dividual  who  can  only  operate  a  boiler  is  a  most  ^f  ^^P.^^^^ f^^,!,    ,^  7, 
operation  of  a  steam  boiler,  as  hazardous  as  it  is  and  as  important  as 
its  control  is,  is  a  tool  of  the  trade.  There  are  many  ^^^f  ^^^f  P^^f"/^^. 
men  in  the  State  of  California  who  operate  boilers  of  all  si^es  and 
shapes,  who  are  members  of  a  wide  variety  of  labor  organizations   m 
dustrial  unions,  such  as  the  rubber  workers,  the  automobile  workers 
chemical  workers,  craft  unions,  electricians,  boiler  makers,  teamsters 
and  so  on.  There  are  hundreds  of  individuals  employed  m  the  btate 
of  California  as  boiler  operators,  who   do  not  belong  to  any  labor 
organization. 

Merle  Miller,  Association  of  California  Manufacturers  of  Coil  Type 
Forced  Circulation  Boilers: 

The  California  manufacturers  of  coil-type  forced-circulation  boilers 
are  vitally  concerned  about  the  safety  of  the  operator  and  those  persons 
?.Sh?n  the  near  vicinity  of  the  boiler.  We  would  not  want  to  recommend 
Iny  legislation  that  would  endanger  the  lives  of  any  persons.  On  the 
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other  hand,  we  certainly  do  not  feel  that  you  would  want  to  pass  any 
law  that  would  only  add  economic  burden  to  hundreds  of  California 
business  concerns  where  such  costs  are  entirely  unnecessary.  If  a  minia- 
ture boiler  is  exempt  from  these  requirements,  then  we  feel  that  any 
other  design  of  boiler  that  is  proven  to  be  less  hazardous,  should  also 
be  exempt. 

We  believe  that  every  boiler  should  be  properly  installed  and  cor- 
rectly maintained  by  competent  personnel.  That  we  definitely  feel 
should  be  done.  However  this  does  not  require  constant  attendance  of 
a  boiler  operator  or  a  stationary  engineer  for  equipment  which  is 
inherently  safe  against  any  possible  hazard  from  a  steam  explosion. 
It  is  our  contention  that  safety  regulations  should  be  based  on  the 
potential  hazard  which  might  result  from  a  steam  explosion  rather 
than  on  a  general  basis,  which  would  include  all  types  of  boilers  re- 
gardless of  their  inherent  safety.  Mr.  AV alter  Parker,  chief  engineer 
for  the  Hartford  Steam  Boiler  Inspection  and  Insurance  Company,  in 
a  recent  article  in  the  National  Board  Bulletiti,  stated  that  "if  a  failure 
should  occur  in  a  coil-type  water  tube  boiler,  the  release  of  energy  is 
relatively  small."  It's  the  sudden  rupture  and  release  of  all  the  water 
flashing  into  steam  that  causes  a  boiler  to  release  such  destructive 
energy.  This  condition  cannot  occur  in  a  coil-type  boiler  where  the 
water  is  released  in  a  small  quantity,  should  a  rupture  occur. 

Since  we  are  primarily  concerned  with  safety,  may  we  request  that 
the  coil-type,  forced-circulation  boiler  be  judged  strictly  on  safety  aiyi 
classified  on  an  equal  basis  according  to  the  potential  hazard  to  operat- 
ing personnel.  If  a  miniature  boiler  is  considered  to  be  safe  from  the 
hazard  of  a  steam  explosion,  then  other  types  of  boilers  having  less 
water  content  should  likewise  fall  within  the  same  class,  in  the  writing 
of  these  regulations. 

Robert  Hanley,  Legislative  Representative,  California  Farm  Bureau 
Federation : 

The  California  Farm  Bureau  Federation,  which  is  composed  of  53 
county  farm  bureaus  in  54  counties,  having  an  aggregate  membership 
of  approximately  60,000  farm  families  in  California,  has  been  at  some- 
what of  a  loss  to  determine  the  impact  of  Assembly  Bill  2364  on 
agricultural  operations  and  the  extent  to  which  such  operations  would 
be  affected  by  the  bill  in  its  presently  amended  form.  ♦ 

Under  the  broad  definitions  of  major  mechanical  equipment  con- 
tained in  the  bill,  and  without  limitation  as  to  size,  horsepower,  etc., 
of  such  equipment,  just  about  every  piece  of  stationary  power  plant 
equipment  used  by  farmers  would  be  covered.  With  over  200  com- 
modities being  produced  commercially  by  California  agriculture,  each 
of  which  undoubtedly  employs  some  or  several  pieces  of  stationary 
power  plant  equipment,  it  would  be  a  major  undertaking  to  make  a 
field  survey  of  such  equipment.  We  did,  however,  attempt  to  obtain  as 
much  information  as  possible  by  mail,  and  here  again,  because  of  the 
lack  of  explicit  definitions,  it  was  difficult  to  document  information  as 
to  what  would  come  under  the  meaning  of  this  equipment  and  what 
would  not. 
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I  do  not  wish  to  take  the  time  of  the  committee  to  quote  from  all  of 
the  letters  we  have  received  from  various  commodities  producers  m 
-roups,  including  livestock  and  dairy,  hops  processing,  hog  feeders, 
fresh  and  frozen  vegetables,  citrus,  poultry  and  eggs,  hatcheries, 
irrigated  crops,  bulb  growers,  and  even  mushroom  growers.  I  believe 
there  are  a  number  of  growers  present  who  could  speak  for  some  ot 
these  commodities,  if  you  care  to  call  upon  them.  The  important  flower- 
growing  industry  is  definitely  affected.  _  .  ^r,  u-n  •  -^ 
We  believe  that  insofar  as  agriculture  is  concerned,  the  bill  is  im- 
practical in  its  application  to  on-the-farm  operations  and  would  result 
in  many  complications  and  unworkable  situations.  As  you  are  doubtless 
aware,  all  mechanical,  electrical,  and  similar  operations  m  agriculture 
are  subject  to  safety  orders  of  the  Division  of  Industrial  Safety.  It  is 
our  belief  that  procedure  through  present  laws  and  regulations  of  the 
division  is  the  most  desirable  approach  in  the  interest  of  safe  opera- 
tion of  equipment  as  covered  under  the  bill.  We  would  urge  the  com- 
mittee to  seriously  consider  following  this  latter  course  of  action,  rather 
than  report  favorably  on  AB  2364  as  it  is  presently,  without  a  great 
deal  of  further  study. 

William  Enomoto,  California  State  Florists  Association: 
In  California  we  estimate  there  are  slightly  more  than  1,000  flower 
growers  and  of  these  possibly  400  are  greenhouse  flower  growers.  In 
describing  the  flower  growing  industry  I  can  safely  say  that  our  magni- 
tude is  about  equal  to  say  the  cling  peach  industry  m  agriculture,  and 
also  the  lettuce  industry,  such  as  the  one  in  Salinas  and  Imperial  Val- 
lev  so  we  are  not  just  a  small  section  or  small  corner  m  the  total  agri-  . 
culture  picture  in  California,  but  these  thousand  or  so  growers  have 
made  an  industry  in  California  to  make  California  the  flower  basket 
of  the  United  States.  .  ,, 

The  boiler  plays  a  big,  important  part  m  the  greenhouse— it  is  really 
the  heart  of  our  industry-in  bringing  off-season  flowers  and  m  bring- 
ing them  in  the  quality  that  will  be  acceptable  m  the  United  States 
market.  However,  many  of  our  operations  are  seasonal,  m  that  several 
months  of  heating  may  be  required  for  some  crops,  and  other  crops, 
such  as  roses,  require  year-round  heating. 

This  bill,  if  enacted  as  it  is,  could  conceivably  drive  most  ot  us 
so-called  medium-sized  operations  out  of  business.  They  are  all  owner 
operated,  and  because  they  are  owner  operated,  the  attendants  on  our 
boilers  are  very  thoroughly  trained  by  the  owners,  and  the  owner, 
reco-nizing  that  it  is  the  heart  of  his  business,  makes  sure  that  the 
maintenance  and  equipment  are  in  proper  order.  I  think  we  can  be 
very  proud  that  our  workmen's  compensation  insurance  is  among  tne 
bottom  of  the  list  in  all  industrial  activities.  That  is  because  it  is 
owner  operated  and  it  just  makes  good  sense  to  see  that  his  business 
is  operated  efficiently  and  in  a  safe  manner.  I  cannot  recall  any  boiler 
explosion  in  the  flower  industry.  There  may  have  been,  but  I  do  not  k 
know  of  any  myself  in  say  the  last  25  years  that  I  have  been  m  busi-  ffl 

""^Now  in  our  industry  we  do  not  deal  with  the  public  and  no  one  lives 
in  the  structure  where  the  boiler  is  (usually  it's  quite  isolated)  and 
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therefore  I  would  like  to  suggest  that  if  boilers  are  used  in  the  agri- 
culture operation,  if  they  are  housed  in  a  separate  structure  where  no 
one  is  living  or  where  the  public  is  not  admitted,  that  the  boiler  in  that 
structure  be  excluded  from  the  requirement  for  the  licensed  engi- 
neers. 

Charles  EIershaw,  Imperial  County  Farm  Bureau  Association: 

I  am  part  owner  of  a  family  business  engaged  in  cattle  feeding  and 
farming  in  Imperial  Valley  since  1929,  and  in  the  commercial  cattle 
feeding  business  for  15  years. 

For  several  years  now  we  have  been  rolling  grain  for  cattle  feed,  an 
operation  which  as  you  know  requires  steam.  Modern  boilers,  such  as 
ours,  are  equipped  with  numerous  safety  devices  which  automatically 
prevent  them  from  operating  in  the  event  of  any  mechanical  malfunc- 
tion. In  order  to  have  adequate  insurance  coverage  it  is  necessary  to 
comply  with  present  state  requirements  concerning  boiler  operation 
and  maintenance.  Boilers  are  periodically  cleaned  and  thoroughly  in- 
spected by  state-approved  inspectors,  and  state  operating  permits  are 
issued  only  if  prescribed  operating  and  safety  standards  are  complied 
with.  I  agree  that  safety  precautions  regarding  boiler  operation  should 
be  strictly  adhered  to;  these  precautions  are  explicitly  and,  I  think, 
adequately  defined  under  present  California  state  law.  Passage  of 
Assembly  Bill  2364  requiring  a  licensed  operator  to  attend  certain 
boilers  would  not,  in  my  opinion,  necessarily  provide  greater  safety  in 
boiler  operation.  In  view  of  the  fact  that  efficient  and  reliable  safety 
devices  now  in  use  already  assure  safety  in  boiler  operation,  safety 
would  not  necessarily  be  improved  by  having  a  licensed  operator  in 
attendance;  this  opinion  is  shared  by  all  other  cattle  feeders  I  have 
contacted. 

Richard  McDougal,  California  Cattle  Feeders  Association: 

The  California  Cattle  Feeders  Association,  a  nonprofit,  nonmarketing 
organization,  was  organized  in  June  1953.  It  is  composed  of  cattle 
feeders  and  feedlot  operators  throughout  the  State  of  California.  At 
the  present  time  in  California  there  are  approximately  600  feedlots, 
400  of  which  are  active.  Within  the  organization  we  have  250  feedlots, 
which  generate  $500  mililon  in  sales  every  year.  On  these  feedlots  we 
have  approximately,  and  this  is  in  estimation,  approximately  200  boil- 
ers. 

Perhaps  I  could  explain  to  you  why  we  use  boilers.  It's  in  the  barley 
rolling  that  we  use  the  steam.  It  enters  into  a  chamber  where  the  barley 
gradually  flows  through  this  steam  and  it  softens  it  so  it  can  be  rolled 
out  flat  without  having  a  great  amount  of  dust  in  it.  Members  of  the 
association  are  very  safety  conscious.  They  employ  every  safety  meas- 
ure and  device  possible  to  insure  the  safety  of  their  employees,  in  an 
effort  to  reduce  hazards  and  to  improve  the  efficiency  of  their  methods 
of  operation.  Accidents  of  any  kind  are  expensive  and  wasteful.  Feed 
processing  facilities  for  cattle  feedlots,  those  using  the  kind  of  station- 
ary boilers  referred  to  in  AB  2364,  are  not  assembling  places  for 
groups  of  people,  and  as  a  rule  they  are  not  close  enough  to  residential 
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areas  to  be  a  hazard  from  the  standpoint  of  a  boiler  explosion.  We  feel 
Sthe  provisions  of  Assembly  Bill  2364  would  place  an  addi  lonal 
and  unnecessary  expense  on  the  cattle  feeding  industry.  We  firmly  be- 
Ueve  that  the%^qni?ements  are  not  needed  in  this  industry,  and  hope 
you  will  amend  the  bill  to  permit  us  this. 

Ivan  Gennis,  California  Society  of  Professional  Engineers: 
The  California  Society  of  Professional  Engineers  is  a  society  con- 
cerned wtth  the  professional  aspects  of  engineering,  the  public  interest 
Tnd  the  relationship  of  the  engineer  to  the  public  -terest  W^have  no 
nuarrel  with  licensing  of  operators  of  the  steam  plants  it  this  is 
Tmed  tT  be  in  the  public  interest.  We,  feel  t^^t  ^t-n,^^^-  \f, 
the  proposed  bill  are  not  in  the  public  interest.  One  of  those  is  tne 
use  Tie  term  operating  engineer  or  stationary  engineer.  P-fe^  -- 
engineers  have  been  registered  in  California  since  1929  and  we  teel 
thft  the  confusion  between  a  registered  prof essional  engineer  and  a 
icensed  engineer  or  whatever  term  is  used  to  describe  a  boiler  oper- 
ator would  not  be  in  the  public  interest  because  we  have  enough  con- 

'^Th^  !rtht\rp::tttli  there  should  be  no  question  of  the  right 

of  a  prof esional  engineer  to  supervise  the  operation  of  these  mstalla- 

fLt    These  are  designed  initially  by  professional  engineers  and  the 

nstilJtS  themseti  are  getti/g  higl^ly  comp^x.  We're  ^^eUin^^-^^^ 

supe^vS  the  operation  of  these  more  complex  locations. 
Richard  Gerhes,  Gerhes  and  Todd,  Comnltincj  Engineers: 

;-rcrthTtVt£tr^^^^^^^^^^ 

Lrthrm^Sng" hf  'h  rsTh" th:  American  Society  of  Mechanical 
F,I'ineers  IS  basically  the  controlling  code  for  the  constrnction  o 
bo  fe  sHere  in    he  State  of  California  we  have  the  tit  e  "  mechanical 
S-^'.Prior  to  the  -of  t^^^^  titl.  o      jn- .-lify^^^^^^^^^^^ 

t:lT^Z::TlXi^^^?^^^^ouSly  no  substitute  for  experience 

T^-^e^LitiaU^^ 

?rfo™air«?:?.^n  :f  S^'xaminTr,  I  think  we  can  at  this  point  rely 

on  the  professional  engineer. 

II   J   f^TONTL,  California  Employers' Safety  Committee: 

It  aDnears  to  us  that  the  proposed  bill,  A.B.  2364,  is  so  inclusive  that 

"!ihHb;Te=sJf'iL 

CrJttL  that  efiallt  of  legislation  of  this  type  is  the  wrong  ap- 
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proach  to  the  accomplishment  of  safety.  It  appears  to  us  that  it  will 
tie  the  hands  of  the  California  Division  of  Industrial  Safety,  will  make 
safety  controls  inflexible  and  is  likely  to  increase  the  incidents  or 
accidents  from  human  neglect  and  would  be  difficult — -if  not  impossible 
— to  administer. 

It  is  our  opinion,  based  on  long  experience,  that  adequate  control  of 
safety  should  remain  the  responsibility  of  the  Division  of  Industrial 
Safety  of  the  State  of  California,  so  that  any  changes  or  additions  that 
may  be  deemed  necessary  may  be  included  in  the  safety  orders  which 
are  more  flexible  to  administer  and  can  be  amended  with  the  minimum 
of  delay  as  conditions  warrant.  Enactment  of  unnecessary  statutory 
controls  tends  to  limit  prompt  action  in  the  correction  of  a  real  safety 
hazard. 

Realizing  that  the  safe  operation  of  boilers  depends  upon  the  con- 
struction and  control  systems,  we  now  have  fail-safe  devices  on  all  our 
pres.sure  vessel  systems  so  that  regardless  of  the  cause  of  mechanical 
or  electrical  failure,  the  boiler  automatically  shuts  down  in  a  safe 
manner. 

It  is  our  position  that  the  work  and  recommendations  of  the  Division 
of  Industrial  Safety  will  result  in  the  greatest  possible  safety  for  all 
Calif ornians.  We  therefore  urge  that  this  committee's  report  recom- 
mend that  the  Division  of  Industrial  Safety  investigate  the  need  for 
new  or  amended  safety  orders  so  as  to  provide  proper  controls  of  low 
pressure  as  well  as  high  pressure  vessels. 

AvY  Lewis  Miller,  President,  Laars  Engineers,  Inc.: 

I  am  a  professional  mechanical  engineer,  registered  in  the  State  of 
California,  and  Lraars  Engineers,  Inc.,  the  company  of  which  I  am 
founder  and  president  has,  for  the  past  11  years,  been  exclusively 
engaged  in  California  in  the  manufacture  of  boilers.  During  this  period 
more  than  50,000  boilers  of  our  manufacture  have  been  installed  and 
are  in  operation  in  the  State  of  California.  This  is  recited  by  way  of 
pointing  out  that  we  have  some  competence  and  considerable  experience 
in  the  boiler  field. 

The  manufacture  of  boilers  is  one  of  the  most  stringently  regulated 
and  supervised  of  all  industries.  By  state,  county  and  municipal  code 
most  boilers  installed  in  California  must  be  approved  by  the  American 
Society  of  Mechanical  Engineers  (ASME)  and/or  the  American  Gas 
Association  (AGA). 

The  effect  of  this  excellent  and  smooth-working  combination  of  in- 
dustry self-regulation  and  government  regulation  has  been  that  boilers 
have  established  for  themselves  a  remarkably  good  safety  record.  In 
our  own  experience  we  know  of  only  three  Laars  boilers  which  have 
caused  injury  or  property  damage,  and  I  am  sure  that  our  friendly 
competitors  in  this  field  have  an  equally  good  safety  record. 

I  think  it  proper  to  point  out  that  to  add  the  cost  of  attendance  to 
the  cost  of  operating  a  boiler  would,  in  most  instances,  force  the  user 
to  some  other  form  of  heating,  and  I  respectfully  suggest  that  it  is 
very  possible  that  the  alternate  methods  of  heating  may  be  inherently 
more  hazardous  than  a  modern  automatic  unattended  boiler. 
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J.  W.  ScHAEFER,  Admmistrator,  Buildings  and  Grounds  Services, 
Los  Angeles  City  Scliool  Districts: 

From  the  wording  of  Assembly  Bill  No.  2364,  it  appears  that  the 
intl?t  is  t require  licensed  operators  on  all  boilers  melndmg  the  low 
nressnre  type.  Exceptions  are  stated  m  Section  9951  (1  and  Z) 

May  I  enumerate  the  items  that  are  worrying  those  of  ns  m  the  Los 
An^?L  School  District  responsible  for  the  maintenance  and  operations 

^'t^ Tnitiitetnd  the  renewal  fee  would  be  paid.by  t^e  employee 
who  is  near  the  bottom  of  onr  salary  schedule,  ranging  f^om  $355  to 
M40  a  month  They  can  little  afford  this  expense  and  since  it  is  not 
fegal  ?oX  distric'i  to  pay  these  fees,  the  burden  would  fall  directly 

'\'o\re''nTw'employees  with  the  necessary  two  years'  ejerie-c 
we  would  undoubtedly  be  forced  into  hiring  engineers  at  a  salary  rate 
of  $516  to  $641  per  month.  This  poses  another  Pf°^l^"^;Xrcus?odial 
to  convince  an  engineer  that  he  must  sweep,  dust  a^^^^  f  f/^  ^^^^^^^^^ 
chores  for  six  out  of  his  eight-hour  assignmentj  I  foubt  it^  engineers 
If  A.B.  2364  becomes  law  and  we  are  forced  into  hiring  engineers 
to  watch  automatic  controls  work,  the  cost  to  the  Los  Angele^  C^y 
School  District  and  the  taxpayers  will  be  between  Wz  and  2  million 

'  ™:  dX?e?y  affects  the  ratio  of  instruction  costs  to  all  other  costs; 

^fcal'TfThV  above  facts  and  the  belief  that  the  -ley^-  Jh^ 
could  be  better  spent  on  educating  the  children,  I  want  o  go  on  record 
as  the  representative  of  the  Los  Angeles  city  school  districts,  as  op 
posing  A.B.  2364. 

Karl  Schulze,  Fire  and  Safety  Committee,  Western  Oil  and  Gas 
Association:  .,, 

We  are  oniDOsed  to  this  bill.  We  assume  that  the  sponsors  of  the  bill 

"'yZZ::  the  state  has  an  adequate  method  of  control  by  the  use  of 
its  safety  orders.  If  additional  safety  is  needed,  the  way  to  attempt 

-r;  i;\=L7drrTad^  "^^^^  ^Hs^ir^d"'; 
:rtr;ats^^tr;rti-rdrri'nrt^^^^^^^ 

is  the  way  it  should  be  done. 


CHAPTER  3 

KAISER  STEEL  CORPORATION  LONG-RANGE  SHARING 

PLAN  EXECUTIVE  HEARING,  KAISER  STEEL  PLANT, 

FONTANA,  CALIFORNIA,  SEPTEMBER  2,   1964 

On  September  2,  an  executive  hearing  and  tour  of  the  Kaiser  Steel 
Plant  at  Fontana,  California,  was  held  by  the  full  Industrial  Relations 
Committee.  The  purpose  of  the  meeting  and  tour  was  to  gather  infor- 
mation on  the  long-range  sharing  plan  of  the  Kaiser  Steel  Corporation 
and  its  effectiveness  in  dealing  with  technological  change  and  employ- 
ment dislocations  resulting  from  it.  This  sharing  plan  resulted  from 
the  collective  bargaining  agreement  entered  into  between  the  Kaiser 
Steel  Corporation  and  the  United  States  Steel  Workers  of  America  on 
October  26,  1959,  which  established  a  long-range  sharing  committee 
consisting  of  executives  of  the  corporation  and  officers  of  the  union. 
It  represents  an  historic  development  in  dealing  with  the  impact  of 
technological  change  and  automation  in  particular.  The  long-range 
sharing  plan  is  a  significant  step  in  meeting  one  of  the  fundamental 
concerns  of  our  time — that  is  the  concern  that  there  is  an  orderly  ad- 
justment to  current  technological  change  which  enables  industries 
affected  to  soften  the  impact  on  the  economy,  provide  for  employment 
relocation  of  the  displaced,  and  permit  both  industry  and  employees 
to  derive  benefits. 

The  committee  wishes  to  express  its  thanks  to  Mr.  Joe  Ternes,  director 
of  state  relations,  Kaiser  Industries  Corporation,  and  Mr.  Ralph  L. 
Vaughn,  assistant  to  the  executive  vice  president,  Kaiser  Steel  Corpo- 
ration, for  the  courtesies  and  kindnesses  extended  to  the  committee  in 
connection  with  its  hearing  and  tour  of  the  Kaiser  Steel  Corporation 
plant. 

FINDINGS 

1.  The  Kaiser  Steel  Corporation  and  the  United  Steel  Workers  of 
America  are  to  be  commended  for  their  intelligence,  initiative,  and  fore- 
sight in  working  out  the  long-range  sharing  plan. 

2.  The  plan  commands  the  study  of  its  feasibility  for  other  industrial 
concerns. 

3.  This  type  of  plan  does  help  in  the  overall  problem  of  employment 
dislocation  and  scarcity  brought  about  by  automation  or  technological 
change  in  general  in  that  it  avoids  a  further  compounding  of  the  prob- 
lem by  providing  for  a  given  industry  to  control  its  own  internal  prob- 
lems. 

4.  This  plan  does  not  deal  with  and  is  not  intended  to  deal  with  the 
fundamental  problem  of  the  need  to  expand  existing  industries,  create 
new  industry,  or  regulate  employment  in  order  to  deal  with  techno- 
logical employment  displacement,   employment  opportunities  for  the 
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constant  influx  of  new  entrants  into  the  employment  market  and  the 
dependency  of  our  prosperity  on  the  mamtanimg  of  a  high  public 
buying  power  potential.  m 

Kaiser  Steel  Corporation  Long-range  Sharing  Plan  J 

Statements  were  presented  to  the  committee  by : 

Ralph  L.  Vaughn,  Assista^it   to   the   Executive  Vice  President, 

Kaiser  Steel  Corporation 
George    Sirolli,    Stajf   Bcpresentative,    United   Steelworkers    of 

Keith    Geisert,    8tai!    Kepresentative,    United    Steelworkers    of 
America 
The  following  are  salient  parts  of  the  statement  of  Mr.  Vaughn: 
-I  would  like  to  briefly  set  the  stage,  if  I  could  with  a  little  history. 
As  the  chairman  pointed  out,  this  really  started  m  October  of  1959. 
This  was  after  104  days  of  strike  that  brought  heavy  financial  losses  to 
all  parties    Kaiser  Steel  as  well  as  the  employees  represented  by  the 
Uni?ecl   Steelworkers   of   America.   The   employees   returned   to   work 
under  terms  of  a  contract  that  was  really  a  new  idea  m  management- 
labor  relations.  For  the  first  time,  I  think,  the  public  was  invited  to  be- 
come an  active  third  party  with  management  and  union  m  forming  a 
long-range  committee  to  develop  ways  of  eliminating  incessant  rounds  of 
drawn-o5t  negotiations  and  the  threat  of  strike  deadlines  over  matters 
of  wages  and  benefits  that  have  plagued  industry  m  the  pas  .  This 
lanrage  in  the  contract  in  part  was  as  follows :  'The  parties  shall  estab- 
Ush  a  joint  committee   consisting  of  Dr.   George   Taylor    chairman, 
David  L    Cole  and  Dr.  John  Dunlop,  and  three  representatives  desig- 
nated by  each  party  to  recommend  for  the  consideration  of  the  parties 
he  estabUshment  of  a  long-range  plan  for  the  equitable  sharing  among 
the  stockholders,  the  employees,  and  the  public  of  the  fruits  of  the 
company's  program.  The  formula  shall  give  appropriate  consideratiou 
to  safeguarding  the  employees  against  increases  m  cost  of  living,  pro- 
mo in'^tability  of  employment,  to  reasonable  sharing  of  increased 
Zductivity,  labor  cost  savings,  to  providing  for  necessary  expansion 
and  for  assuring  the  company's  and  the  employee  s  program. 

-As  a  result  of  this  Committee  being  established,  they  started  to 
function  almost  immediately.  It  was  not,  however,  until  approximately 
three  years  later  that  all  of  the  subcommittees  ^^''^  .^^^Jf''^^.. 
pointed  started  to  bear  some  fruit.  It  was  m  December  of  1962  that  all 
of  the  subcommittees  brought  some_  concrete  ^f.^f^^V'^'^^^'^t'  ^.^.t 
lon--range  committee  for  their  consideration  which  they  subsequently 
approved  and  the  employees  had  the  opportunity  to  vote  on  what  we 
now  know  as  the  long-range  sharing  plan.  Incidentally,  the  employee 
voTe  was  overwhelming  in  favor  of  the  plan  to  the  -tent  of  abou 
three  to  one.  This  vote  was  taken  at  the  end  of  the  year  1962.  It  was 
not  until  March  of  1963  that  the  plan  was  actually  put  into  ettect. 

'  I  think  there  is  one  important  point  I  should  make  here.  Before  the 
employees  voted,  the  union  representatives  held  numerous  ^es^sions  tor 
the  employees  to  attend  so  that  they  could  clearly  understand  the  details 
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of  the  plan,  how  it  would  affect  them,  what  it  would  do  to  them,  and 
what  they  might  expect  after  the  plan  was  installed.  I  think  this  was 
one  of  the  basic  reasons  that  the  vote  was  so  overwhelming  in  favor 
of  the  plan  itself.  As  you  know,  the  plan  was  installed  in  March  of 
1963  and  we  have  been  working  under  it  since  that  time. 

"I  think,  for  this  committee,  inasmuch  as  I  am  sure  you  are  inter- 
ested in  a  little  more  depth  than  just  the  details  of  the  plan,  if  we 
could,  I  would  like  to  briefly  go  through  the  underlying  facts  and 
assumptions  which  is  on  page  two.  This  really  had  to  be  worked  out 
and  agreed  to  as  sort  of  guidelines  for  us  to  develop  the  plan.  Item  No. 
1 — progress — -is  achieved  by  an  industrial  corporation  and  its  employees 
as  a  result  of  many  factors  including,  but  not  limited  to  capital  invest- 
ments, advances  in  technology,  public  investment  in  community  services 
and  facilities,  a  skilled,  intelligent,  and  alert  work  force,  competent  and 
skilled  management,  mature  labor  relations,  and  free  collective  bar- 
gaining." 

Summary  of  Key  Factors 
Plan  Coverage 

It  is  a  single,  plantwide  plan,  covering  all  United  Steelworkers  of 
America  employees  (production-maintenance  and  clerical-technical)  at 
KSC,  Fontana. 

Employment  Security 

Protection  is  provided  against  loss  of  employment  and  of  income 
because  of  technological  changes  (automation)  or  new  or  improved 
work  methods. 

Standards 

Standards  include  labor  performance,  material  and  supply  usage, 
yield  movements,  and  utilization  of  technological  improvements. 
Standards  are  developed  for  various  products  to  permit  adequate  re- 
flection of  changes  in  product  mix,  as  well  as  changes  in  operating 
levels. 

Establishment  of  Standards 

Standards  are  based  on  the  actual  experience  for  the  year  1961,  ad- 
justed for  wages  and  benefits  put  into  effect  through  January  1963, 

Calculated  and  Paid 

The  plan  will  be  calculated  and  paid  monthl}-.  Payments  of  sharing 
plan  gains  will  be  made  on  the  last  Thursday  of  the  following  month. 

Protection  Against  Inflation 

Standards  are  adjusted  monthly  by  appropriate  BLS  indices  to  re- 
flect industry  and  national  economic  movements.  The  wholesale  price 
index  is  applied  to  material  and  supply  standards,  and  the  consumer 
price  index  is  applied  to  labor  standards. 

Technological  Investment 

Net  gains  from  technological  improvements  made  to  reduce  product 
costs  are  shared. 

Sharing  Ratio 

The  employees'  share  of  the  total  net  dollar  gains  generated  under 
this  plan  is  32.5  percent. 
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Wage-benefit  Reserve 
A  portion  of  the  employees'  share  may  be  allocated  for  the  improve- 
ment of  an  existing  or  for  a  new  benefit,  as  the  parties  may  decide. 
Distribution  of  Employees'  Share 
The  employees'  share  is  distributed  to  employees  not  now  on_  in- 
dividual incentives  on  the  basis  of  historical  and  equitable  earnings 
relationships.  Each  occupation  is  assigned  to  one  of  five  groups,  with 
the  maximum  range  of  earnings  relationships  being  4 :  1. 

Existing  Incentives 
Employees  on  individual  incentive  plans  may,  at  any  time,  withdraw 

from  Coverage  of  such  plan  in  favor  ^^  f^l^ P^^^^^^^  nffZd  bv  the 
plan.  In  addition,  such  employees  have  the  option,  when  offered  by  the 
company,  of  accepting  a  lump  sum  payment  to  eliminate  their  m- 
dSal  plan  and  thereby  participating  in  the  long-range  sharing  plan; 
or  of  continuing  on  their  individual  incentive  plan. 

Minimum  Guarantee 
Provision  is  made  to  ensure  that  the  sharing  ratio  of  standard  labor 
cost  to  total  standard  cost  experienced  in  the  past  is  maintained  Also, 
unless  changed  or  modified  by  this  plan,  all  existing  agreements  be- 
tween the  company  and  the  union  remain  in  full  force  and  effect  under 
their  terms. 

Other  Agreements 
Grievances  concerning  application  of  or  compliance  with  plan  pro- 
visions will  be  handled  under  existing  contract  procedures. 

Review  and  Duration 

The  plan  is  subject  to  review  annually,  is  not  applicable  during 
periods  of  no  finished  steel  production,  and  may  be  terminated  by 
either  party  on  the  fourth  anniversary  date,  and  each  fourth  year 
thereafter. 

THE  LONG-RANGE  SHARING  PLAN 

Introduction  . 

The  October  26,  1959,  agreement  between  Kaiser  Steel  Corporation 
and  United  Steelworkers  of  America  included  ^n  ^^S^^^^^^t/f  the 
parties  to  establish  a  joint  tripartite  committee.  The  committee  was 
£ged  wi?h  the  responsibility'of  formulating  for  the  eonsiderat^^^^^^ 
of  the  parties,  a  long-range  plan  for  equitable  sharing  of  the  company  s 
progress.  The  plan  was  to  contain  appropriate  safeguards  to  deal  with 
fncreases  in  cost  of  living,  and  was  to  promote  f  ^ihty  of  emp  o  n 
reasonable  sharing  of  increased  productivity  and  labor  cost  savings  and 
[o  provide  for  necessary  expan^n,  all  aimed  at  assuring  progress  for 
the  company,  the  employees,  and  the  public  interest 

The  plan  developed  by  the  long-range  committee  has  been  conceived 
in  the  light  of:  (1)  the  objectives  of  the  parties;  (2)  the  type  of  in- 
dustry of  which  the  company  is  a  part;  (3)  the  nature  of  the  collective 
barga^ng  relationships  involved ;  (4)  the  methods  of  wage  payment 
and  their  relationship  to  production  which  have  evolved  m  the  basic 
steel  industry;  (5)  the  desirability  of  establishing  a  means  by  which 
all  the  parties  at  interest  can  achieve  their  objectives  without  impair- 
ing the  vital  function  of  free  collective  bargaining;  and  (6)  giving 
due  consideration  to  the  public  interest. 


INDUSTRIAL  RELATIONS  78 

Underlying  Facfs  and  Assumptions 

1.  Progress  is  achieved  b}^  an  industrial  corporation  and  its  em- 
ployees as  the  result  of  many  factors  including,  but  not  limited  to, 
capital  investment,  advances  in  technology,  public  investment  in  com- 
munity services  and  facilities,  a  skilled,  intelligent  and  alert  work 
force,  competent  and  skilled  management,  mature  labor  relations,  and 
free  collective  bargaining. 

2.  In  order  to  attain  and  maintain  mature  labor  relations,  construc- 
tive attitudes  must  be  engendered:  constructive  emplo3''ee  attitudes  to- 
ward their  jobs,  toward  the  importance  of  the  success  of  the  business 
enterprise,  and  toward  management,  reflected  individually  and  collec- 
tively through  their  union.  An  integral  requirement  for  achieving  such 
attitudes  on  the  part  of  employees  and  of  the  union,  is  the  development 
on  the  part  of  management  of  appropriate  attitudes  concerning  all  of 
the  human  factors  involved.  Not  the  least  of  these  human  factors  is  the 
need  for  security,  recognition,  equitable  treatment,  and  appropriate 
sharing  of  progress. 

3.  An  industrial  enterprise  is  properly  concerned  with  maximizing 
the  return  to  its  shareholders  and  maintaining  and  improving  its  com- 
petitive position.  Unit  costs  are  certainly  a  factor,  although  not  the  only 
factor,  in  its  ability  to  accomplish  these  objectives.  To  the  extent  that 
rising  dollar  costs,  whether  they  reflect  rising  hourly  labor  costs  or 
rising  material  costs  or  other  business  costs,  are  absorbed  by  increased 
productivity  through  decreased  labor,  material  or  other  requirements 
per  unit  of  production,  they  present  no  problem  to  cost  stability.  It  is 
possible,  of  course,  to  attain  even  a  falling  unit  cost  under  conditions 
of  rising  total  costs,  depending  upon  unit  requirements  for  labor,  ma- 
terials and  the  like. 

4.  Employees,  and  the  union  representing  them,  are  properly  con- 
cerned with  the  employees'  job  and  income  security,  a  rising  standard 
of  living,  equitable  wages,  hours  and  working  conditions,  and  a  fair 
share  of  progress  achieved. 

5.  The  public  is  properly  concerned  not  only  with  the  avoidance  of 
economic  conflict  between  the  industrial  enterprise  and  its  employees, 
but  also  with  the  achievement  of  stability  of  employment,  increased 
productivity,  improved  quality  and  service,  and  increased  economic  re- 
turns to  the  community. 

6.  Some  of  the  measures  necessary  to  achieve  the  company's  objec- 
tives are  outside  of  the  sphere  of  collective  bargaining.  With  respect  to 
such  matters  as  sales  policies,  purchasing  policies,  research  projects, 
management  compensation,  expansion  of  capacity  and  other  similar 
areas,  no  measure  of  control  is  exercised  by  the  employees  or  their  col- 
lective bargaining   representative. 

The  cost  implications  of  management  decisions  in  such  areas  are  al- 
most, if  not  completely,  unaffected  by  the  employees.  However,  in  the 
case  of  labor  performance,  material  and  supply  usage,  yield  improve- 
ment and  utilization  of  technological  improvements,  product  costs  are 
directly  affected  by  the  cooperation  and  performance  of  the  employees, 
as  well  as  by  management.  There  is  a  clear-cut  opportunity  for  improve- 
ment in  these  areas.  The  gains  achieved  are,  furthermore,  measurable. 
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These  factors,  therefore,  should  be  used  as  the  basic  determinants  of  a 
formula  for  the  sharing  of  the  progress  which  results  from  the  mutual 
efforts  of  the  company  and  the  employees. 

7  Such  improvements  are  reflected  in  the  production  value  of  a  com- 
nany  Production  value  is  the  cost  (not  price)  of  the  product  sold.  It 
is  a  plant's  internal  productive  effort  in  converting  purchased  raw  ma- 
terials into  its  finished  product.  It  excludes,  for  example,  selling,  ad- 
ministrative and  general  expenses,  depreciation  and  depletion,  lose  or 
profit  on  sale  of  property,  plant  or  equipment,  interest,  taxes,  and  prot- 
its  The  production  value  at  Kaiser  Steel  is  made  up  of  approximately 
two-thirds  material  and  supply  costs  and  about  one-third  employment 
costs  The  ratio  of  employment  costs  to  production  value  (about  1  to  dj 
has  remained  quite  consistent  over  a  period  of  years.  This,  of  course, 
reflects  a  variety  of  factors  including  the  results  of  collective  bargain- 
ing Sharing  in  this  ratio  through  future  periods  would  mean  a  shar- 
ing of  gains  in  the  proportions  achieved  in  the  past,  without  setting 
maximum  limits  to  the  potential  which  exists. 

8  Formulation  of  a  sharing  ratio  will  not,  of  itself,  generate  gams 
to  be  shared.  A  vital  key  to  such  progress  is  the  relationship  between 
labor  and  management  at  all  levels,  and  especially  at  the  plant  level. 
Work  practices  exist  in  every  industrial  establishment.  In  tact,  specitic 
practices  which  take  on  the  character  of  rules  governing  or  guiding 
conduct  exist  everywhere.  Practices  are  neither  ''good  nor  bad  in 
themselves.  Moreover,  they  cannot  be  evaluated  outside  of  the  context 
in  which  they  arose  and  in  which  they  exist.  Only  those  who  know  in- 
timately the  meaning  which  particular  ways  of  doing  things  have  for 
the  people  involved,  can  hope  to  be  constructive  m  this  area,  thus 
making  it  possible  to  bring  about  the  improvements  which  may  be  neces- 
sarv  to  achieve  a  proper  balance  between  the  goal  of  the  lowest  possible 
product  cost  and  the  human  factors  involved.  And  even  where  objective 
solution  can  be  clearly  seen,  habits,  customs,  ways  of  doing  things 
change  but  slowly  even  in  the  best  circumstances       _ 

A  sharing  plan  can  contribute  greatly  to  the  elimination  of  the  ob- 
stacles to  progress  in  this  area.  Under  a  sharing  plan,  there  are  mutual 
advantages  in  putting  into  practice  the  best  methods  available^  The 
:conomic  progress  to  be  shared  is  based  on  the  abi  ity  to  achieve, 
through  cooperative  effort,  an  improving  productivity  while  main- 
taining a  consistently  high-quality  product.  A  sharing  plan  which  also 
alleviates  well-founded  fears  of  job  insecurity,  when  combined  with 
education,  understanding  and  cooperative  discussion,  will  provide  an 
environment  in  which  the  agreement  of  those  directly  involved  can  best 
be  achieved.  , 

9  Progress  toward  providing  employment  security  and,  m  its 
absence  progress  toward  income  security  of  employees  has  been  made 
bv  the  company  and  the  union  principally  through  supplementary  un- 
emplovment  benefits,  seniority  provisions,  pensions,  severance  allow- 
ance and  a  certain  amount  of  in-plant  training.  Accelerated  progress 
toward  additional  productivity  will  be  encouraged  by  providing  addi- 
tional employment  and  income  security  to  the  employees.  The  interests 
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of  all  concerned  will  also  be  furthered  by  a  thorough  study  of  the  types 
of  training  and  retraining  programs  which  may  be  required  and  the 
means  through  which  such  programs  can  be  instituted. 

10.  The  company's  records  of  employee  turnover — retirements,  deaths, 
quits — reveal  an  attrition  rate  which  has  consistently  exceeded  the  long- 
term  rate  of  employee  displacement  due  to  technological  change  and 
other  causes  related  to  improved  productivity.  To  the  extent  that  this  re- 
mains true,  workers  hired  by  the  company  need  not  suffer  technological 
unemployment.  Given  an  attrition  rate  which  exceeds  the  rate  of  in- 
crease in  output  per  man-hour,  steelworkers  suffer  periods  of  unem- 
plo^mient  because  of  cyclical  downturns,  or  because  of:  (a)  temporary 
lags  of  the  attrition  rate  behind  the  rising  productivity  rate  in  a  given 
period  of  time ;  (b)  fragmented  seniority  units  which  result  in  displace- 
ment of  senior  employees  from  one  unit  while  hiring  of  new  employees 
is  taking  place  in  another  seniority  unit;  and  (c)  inability,  at  a  par- 
ticular time,  of  individual  workers  to  perform  the  work  required  by 
vacant  jobs.  Important  strides  will  be  made  toward  continuity  of  em- 
ployment and  income  security  by  providing:  (1)  that  increases  in  pro- 
ductivity will  not  result  in  loss  of  employment  or  income  for  the 
employees;  (2)  greater  integration  of  seniority  units;  (3)  training  and 
retraining  programs  for  employees  in  relation  to  the  skills  required  for 
prospective  job  vacancies;  and  (4)  conditions  which  will  lead  to  im- 
proved product  quality  and  customer  service  in  order  to  earn  and  keep 
customers.  Of  course,  any  growth  in  the  demand  for  steel  will  be  of 
great,  additional  aid  in  accomplishing  this  aim. 

11.  While  it  is  practicable  to  move  toward  continuity  of  employment 
and  income  of  present  and  future  steelworkers,  it  is  important  to  note 
that  the  larger  problem  of  creating  additional,  new  jobs  is  affected  by 
considerations  which  lie,  at  least  in  part,  outside  of  collective  bargain- 
ing. The  steps  which  can  be  taken  to  resolve  this  problem  within  the 
sphere  of  collective  bargaining  include  such  measures  for  minimizing 
layoffs  and  income  losses  as  noted  above,  actions  designed  to  stabilize 
or  reduce  units  costs  as  a  step  toward  gaining  a  greater  product  market, 
and  development  of  progress  on  an  equitably  shared  basis  to  enhance 
purchasing  power  through  increased  compensation.  It  is  apparent 
though,  that  the  many  additional  measures  required  to  achieve  greater 
employment  opportunities  are  largely  outside  the  area  of  collective 
bargaining. 

12.  Wage  incentives  have  been  an  integral  part  of  the  method  of 
compensation  in  the  basic  steel  industry  for  many  decades.  In  the  early 
days  of  Kaiser  Steel  Corporation's  operations,  shortly  after  World 
War  II,  the  company  and  the  union  negotiated  a  wage  rate  structure. 
When  standard  hourly  wage  rates  were  negotiated  in  the  basic  steel 
industry,  these  were  adopted  at  Kaiser  and  supplemented  by  additional 
compensation.  Such  additional  compensation  was  applied  only  to  cer- 
tain production  units  and  was  designed  to  yield  compensation  in  rela- 
tion to  levels  which  prevailed  for  such  production  units  at  the  largest 
steel  companies'  plants.  Subsequently,  this  method  of  payment  was 
changed  at  Kaiser  Steel  by  agreement  to  install  individual  unit  incen- 
tive plans  where  economically  feasible.  At  the  present  time,  approxi- 
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mately  40  percent  of  the  company's  employees  are  covered  by  incentive 
plans  of  various  types ;  60  percent  receive  no  incentive  earnings.  Fur- 
thermore, within  the  40  percent  covered,  there  is  a  relatively  wide 
variation  in  earnings  levels  under  these  separate  plans.  As  might  be 
expected,  this  situation  creates  numerous  problems  of  equity  among 
the  employees.  What  is  needed,  and  is  desired,  is  an  integrated  equitable 
system  of  compensation.  In  order  to  achieve  this  through  a  long-range 
sharing  plan,  there  are  certain  basic  requirements.  The  plan  siiould-be 
designed  to  operate  in  conjunction  with  existing  incentives,  it  should 
provide  a  potential  for  immediate  gains  for  all  employees,  incentive  and 
nonincentive.  It  should  provide  a  means  through  which,  over  a  period 
of  time,  employees  covered  by  existing  incentives  can  achieve  higher 
compensation  without  such  incentives  than  through  their  continuance. 
And  it  should  be  designed  to  produce  earnings  relationships  ot  a  more 
equitable  nature  among  all  the  employees. 

13  The  plan  has  been  designed  to  meet  these  requirements  and  to 
provide  for  automatic  sharing  of  all  the  economic  gains  arising  from 
manufacturing  cost  improvements  as  they  are  realized.  In  so  doing,  the 
plan  will  serve  to  minimize  the  area  of  potential  conflict  by  eliminating 
contract  termination  deadlines  centered  on  wages  and  other  economic 
benefits. 

14  The  company  and  the  union,  in  establishing  this  joint  committee, 
called  for  the  creation  of  a  long-range  plan.  The  nature  of  this  plan 
may  require  an  extended  period  for  the  development  of  its  iuU  po- 
tential Therefore,  it  would  be  advantageous  to  institute  the  plan  tor 
an  extended  period,  subject  to  periodic  review  by  the  parties  for  eval- 
uation of  their  experiences  and  of  results  in  relation  to  their  joint  aims. 

Scope  of  Plan 

The  plan  shall  cover  all  employees  of  Kaiser  Steel  Corporation  at 
Fontana,  California,  who  are  represented  by  the  United  Steelworkers 
of  America.  The  plan  shall  become  effective  March  1,  1963. 

The  following  are  some  salient  portions  of  the  statements  of  Mr.' 
George  Sirolli:  "Very  briefly,  from  what  Ralph  has  covered  from  the 
beginning,  I  would  like  to  say  and  I  think  we  should  emphasize  very 
strongly,  that  this  was  perhaps  the  first  time  that  both  the  United 
Steelworkers  of  America,  and  a  major  steel  corporation,  decided  that 
it  would  be  to  the  best  interest  of  aU  parties,  including  the  pubhc,  that 
they  would  have  members  that  would  in  general  represent  the  public 
and  also,  from  time  to  time,  inject  their  thinking  in  the  management- 
labor  relationship  that  might  exist  or  problems  that  might  arise.  This 
is  revolutionary,  because,  to  the  extent  that  in  the  past  before  they 
brought  mediators  or  arbitrators,  it  is  something  after  there  has  been 
a  deadlock.  And  then  there's  some  difficulty  of  choosing  them,  and  also 
there  might  possibly  be  a  strike  going  on,  and  this  is  a  tremendous  loss 
to  everyone.  The  Steelworkers  Union  and  the  Kaiser  Steel  Corporation 
realize  this  and  we  have  provided,  in  case  of  a  situation  arising  to 
where  it  requires  the  public  members,  so  to  speak,  to  inject  their  think- 
ing in  what  they  believe  the  thinking  of  the  public  would  be  m  a  par- 
ticular item,  that  they  are  there,  present,  and  it's  agreed  upon. 
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"Also  to  aliiiii  briefly  what  lias  already  been  covered  by  Ralph,  this 
is  also  revolutionary  for  a  steel  corporation  to  realize  that  the  employees 
have  a  very  major  stake  in  the  progress  of  the  company,  and  also  they 
realize  that  this  is  a  continuous  situation  that  requires  keeping  the 
people  themselves  briefed  on  the  intended  expansion  of  the  company, 
and  also  the  company  recognizes  that  in  the  area  of  the  technological 
change,  that  the  employees  are  very  uneasy,  they  are  concerned  about 
their  jobs,  especially  as  they  get  older  and  the  company  recognizes  this 
and  they  agree  with  the  United  Steelworkers  of  America  to  provide  for 
this.  I  think  it  is  a  major  step  forward  and  I  think  we're  going  to  build 
upon  it,  and  I  think  that  the  fact  that  we  have  provided  for  security 
for  our  people  in  the  area  of  technological  changes  that  this  will  open 
an  avenue  to  where  the  employees  themselves  will  greater  accept  these 
technological  changes  because  they  feel  they  have  a  protection.  They 
don't  fear  technological  changes  when  they  know  they  are  not  going 
to  lose  a  job  by  doing  it;  they're  going  to  be  protected.  Thank  you," 


I 


CHAPTER  4 

SUBCOMMITTEE  ON  INDUSTRIAL  SAFETY 

The  Chairman  of  the  Subcommittee  on  Industrial  Safety  was  Assem- 
blyman Edward  M.  Gaffney.  Members  of  the  subcommittee  were:  As- 
semblymen Lou  Cusanovich,  John  Francis  Foran,  Clair  Burgener  and 

Walter  Powers.  .  ■,    r.   o  ^     i        u 

The  Assembly  Interim  Committee  on  Industrial  Safety  has  been 
functioning  under  the  chairmanship  of  Assemblyman  Gaffney  snice 
1947  with  the  exception  of  the  year  1952.  The  Industrial  Relations 
Committee  wishes  to  reaffirm  the  confidence  expressed  m  the  work  ot 
this  committee  in  the  1963  Report  of  the  Assembly  Interim  Committee 
on  Industrial  Relations,  which  stated : 

"There  is  a  continuing  need  for  this  type  of  committee.  In  addition 
to  its  function  of  proposing  legislation  or  administrative  regulations 
to  protect  working  people  against  injury  or  accident,  it  performs  a 
service  as  a  sort  of  watchdog  agency." 

We  believe  that  the  work  of  this  committee  over  the  years  has  helped 
to  keep  California  in  the  forefront  in  the  field  of  accident  prevention 
and  industrial  safety. 

The  subcommittee  held  hearings  at  the  following  times  and  places : 
September  30  and  October  1,  1963,  in  Salinas,  on  the  subject  of  safety 
in  railway  crossings. 

September  14,  1964,  in  Los  Angeles,  on  the  subject  of  the  operation 
of  high  lifts  and  elevators  on  construction  job  sites,  and  matters  related 
to  employees'  safety  in  work  near  high  voltage  wires  (A.b.  2783,  lJb4 
Regular  Session). 

September  21,  1964,  in  San  Francisco,  on  the  same  subjects. 
September  28,  1964,  in  Eureka,  on  the  subject  of  safety  in  lumbering 
and  related  industries. 

Safety  in  Railroad  Crossings— Chualar  Bus  Collision 
FINDINGS 
1.  The  committee  found  no  evidence  that  the  railroad  personnel  was 
in  anv  wav  at  fault  in  this  tragedy. 

2  The  committee  was  unable  to  discover  any  violations  or  neglect  m 
regard  to  the  legal  responsibility  of  the  railroad  company  involved. 

3.  No  evidence  was  adduced  that  the  bus  did  not  meet  the  standards 
prescribed  by  law. 

4  It  appears  to  the  committee  that  human  fallibility,  particularly  m 
reference  to  the  bus  operator,  was  the  principal  factor  in  this  disaster. 

5  The  committee  finds  that  the  State  Department  of  Motor  Vehicles 
may  have  been  less  diligent  than  desirable  in  its  attention  to  the  written 
examination  in  English  required  in  the  licensing  of  the  bus  operator. 

(78) 
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6.  That  the  occurrence  of  tragedies  involving  the  death  and  injury 
of  farm  Avorkers  in  railway  accidents  while  being  transported  by  buses 
makes  it  incumbent  upon  the  Legislature  to  give  constant  scrutiny  to 
safety  procedures  in  this  field. 

7.  The  committee  finds  that  there  are  measures  that  can  be  taken  to 
lessen  the  possibility  of  such  accidejits. 

RECOMMENDATIONS 

1.  The  committee  recommends  that  legislation  be  enacted  requiring 
farm  labor  buses  to  contain  a  -window  providing  a  view  of  the  driver's 
cab  and  a  warning  system  from  the  rear  to  the  cab. 

2.  That  windows  be  required  along  the  sides  of  the  bus  permitting  the 
passengers  to  see  outside. 

3.  That  legislation  be  considered  requiring  a  "lookout"  to  ride  in 
the  cab  in  farm  labor  buses  where  dangerous  crossings  such  as  railway 
rights-of-way  are  involved  in  the  transportation  of  workers. 

4.  That  the  Department  of  Motor  Vehicles,  Drivers'  License  Division, 
be  required  to  include,  in  its  examination  for  drivers  of  vehicles  which 
transport  passengers,  eyesight  tests  for  "tunnel"  vision  in  addition  to 
the  tests  alreacty  given. 

5.  That  railroad  companies  be  encouraged  to  install  gates  where  pri- 
vate roads  and  easements  cross  railroad  tracks  in  places  where  it  does 
not  appear  feasible  to  install  a  conventional  type  of  signal  or  traffic 
control  device. 

Hearing  in  Salinas,  September  30  and  October  1, 1963 

On  September  17,  1963,  at  4:20  in  the  afternoon,  a  farm  labor  bus 
carrying  workers  from  a  celery  field  at  the  end  of  the  workday,  was 
driven  directly  in  front  of  a  northbound  diesel  driven  freight  train  of 
the  Southern  Pacific  Railroad  at  a  private  crossing  on  the  Demco  Farms 
near  Chualar  in  Monterey  County.  Twenty-two  of  the  bus  occupants 
were  instantly  killed,  and  10  more  died  subsequently  of  injuries.  All 
but  four  of  them  were  Mexican  "braceros"  working  in  California  under 
Public  Law  78. 

The  driver  of  the  bus,  Francisco  Gonzales  Espinosa,  was  not  a 
"bracero"  but  an  employee  of  the  Demco  Farms  Corporation  residing 
and  working  in  the  area  under  a  "green  card"  permit  issued  by  the 
U.S.  Department  of  Immigration.  Riding  in  the  cab  beside  the  driver 
was  the  crew  foreman,  also  an  employee  of  Demco  Farms.  Both  escaped 
serious  injury,  since  the  bus  was  struck  at  a  point  approximately 
two-thirds  of  the  way  toward  the  rear. 

At  the  time  of  the  hearing,  the  driver  was  being  detained  under 
charges  of  felony  manslaughter,  and  was  not  permitted  to  testify; 
and  the  California  Highway  Patrol  was  under  instructions  from  the 
Attorney  General  and  the  Monterey  County  District  Attorney  not  to 
divulge  any  statements  made  in  the  course  of  the  investigation  as  a 
privileged  communication.  The  charges  against  Mr.  Espinosa  were 
subsequently  dropped. 


80  ASSEMBLY  INTERIM  COMMITTEE  REPORT 

Both  the  driver  and  the  vehicle  were  validly  licensed  under  the 
Motor  Vehicle  Code,  and  the  bus  was  carrying  less  than  the  maximum 
permissible  load.  /^  tp 

Under  the  direction  of  Captain  Francis  Simmons,  the  Calitornia 
Highway  Patrol  carried  out  a  very  thorough  investigation  of  the 
circumstances  of  the  accident,  including  several  reenactments  of  the 
episode  using  a  similar  vehicle  and  under  similar  conditions. 

Captain  Simmons  described  the  bus  as  follows: 

''The  original  unit  was  a  1950  Ford,  actually  a  two-axle  cab-over- 
engine  truck.  Through  the  years  it  had  been  completely  rebuilt  and 
modified,  including  stripping  of  the  cab,  the  motor  on  it,  and  some- 
where in  time  gone  by  a  302-cubic-inch  General  Motors  engine  was 
installed  in  this  unit.  So  it  was  a  V-8.  The  persons  responsible  for 
installing  it  we  do  not  know  because  the  information  would  not  be 
released  to  us  by  the  company  which  had  done  the  work. 

"On  the  truck  chassis  the  custom-made  body— the  package  unit 
which  is  fabricated  here  in  Salinas  by  a  local  manufacturer  for  the 
purpose  of  transporting  farm  workers— was  then  mounted  as  a  sep- 
arate component." 

As  to  the  permissible  capacity  of  the  bus,  Captain  Simmons  testified : 

' '  The  rated  capacity  on  a  labor  bus  is  predicated  upon  actual  linear 
measurement  of  the  interior.  That  is,  the  number  of  inches  per  indi- 
vidual seating  is  18  inches  per  human  being  of  seating  space  and  a 
minimum  of  24  inches  of  aisle  space  where  two  of  the  benches  of  seats 
face  each  other.  In  this  particular  bus,  on  the  basis  of  the  measure- 
ments of  the  seating  capacity,  computed  on  this^  Imear-mch  basis,  the 
capacity  in  the  back  of  the  bus  was  69  persons. 

In  other  testimony  it  was  established  that  the  windows  of  the  bus 
were  set  high  up  in  the  body,  so  that  the  passengers  were  unable  to 
see  outside.  The  crew  foreman  riding  in  the  cab  with  the  driver,  was 
checking  his  timecards  at  the  time  of  the  impact  and  did  not  observe 
the  approaching  train.  ^      -u       j     •        f 

The  accident  occurred  on  a  private  road  withm  the  boundaries  ot 
the  Demco  Farms,  at  a  point  near  the  juncture  where  this  road  enters 
US  Highway  101  at  a  right  angle  to  the  highway.  The  Southern 
Pacific  right-of-way  crosses  the  farm  in  a  direction  parallel  with 
Highway  101. 

On  the  matter  of  the  crossing,  Captain  Simmons  testified  as  tollows : 

''I  think  it  probably  should  be  clarified  that  the  particular  road- 
way in  question  is  a  privately  owned,  privately  maintained  ranch 
road  The  crossing,  the  Southern  Pacific  right-of-way,  naturally  is  the 
property  of  the  Southern  Pacific,  and  insofar  as  any  warning  signs 
or  official  traffic  control  signals  are  concerned,  the  only  thing  that 
is  there  is  the  sign  that  it  is  a  railroad  right-of-way.  There  was  not, 
in  the  parlance,  a  sawbuck,  which  is  a  crossarm  for  railroad;  there 
were  no  advisory  or  warning  signs  that  this  was  either  a  private  road 
or  that  there  was  a  railroad  crossing  or  track  there." 
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The  authority  of  the  California  Public  Utilities  Commission  in  the 
regulation  of  railroad  crossings  was  summarized  by  James  K.  Gibson, 
and  further  clarified  in  answer  to  questions  from  the  subcommittee. 
Mr.  Gibson  testified,  in  part,  as  follows : 

"The  California  Public  Utilities  Commission  is  given  authority  by 
the  Public  Utilities  Code,  Sections  1202  and  1201  and  some  of  the 
others,  to  authorize  the  opening  of  any  public  or  publicly  used  cross- 
ings, and  that  has  been  in  effect  for  some  50  years.  So  whenever  a 
grade  crossing  is  opened  in  this  state,  the  party  wishing  to  open  it, 
be  it  the  railroad,  the  county,  the  city,  or  the  State  Department  of 
Public  Works,  they  must  seek  our  authority  to  open  that  crossing, 
and  the  commission,  by  a  hearing  or  otherwise,  prescribes  the  pro- 
tection to  be  put  on  those  crossings,  on  that  particular  new  crossing. 

"The  code  also  gives  authority  over  all  existing  public  or  publicly 
used  crossing  and  to  prescribe  the  terms  of  protection,  use  and  opera- 
tion of  those  crossings.  That,  in  general,  is  our  authority  on  those 
crossings. ' ' 

Question:  "Could  I  ask  when  this  particular  crossing  was  opened 
and  was  it  under  your  jurisdiction  when  it  was  opened?" 

Mr.  Gibson :  ' '  This  particular  one  at  Chualar  ? 

Question:  "Yes." 

Mr.  Gibson:  "No,  sir.  "We  do  not  have  it  listed  as  a  public  crossing, 
and  my  investigation  indicates  that  it  is  a  private  crossing  and  is 
covered  by  a  deed." 

Question :  ' '  Then  it  was  never  under  the  jurisdiction  of  the  PUC  ? ' ' 

Mr.  Gibson:  "Well,  they  never  came  to  us  for  authority  to  open  it. 
I  understand  it  was  opened  in  the  seventies  some  time,  and  that  was 
long  before  our  commission  was  in  existence." 

Question:  "Has  there  ever  been  any  other  problem  on  this  par- 
ticular crossing?" 

Mr.  Gibson:  "We  have  never  had  any  other  accidents.  We  have 
never  had  any  complaints  about  it. ' ' 

On  the  matter  of  state  regulations  on  buses  stopping  at  railroad  cross- 
ings. Captain  Simmons  testified  as  follows : 

"The  Vehicle  Code  is  only  specific  insofar  as  public  streets  and  rail- 
roads are  concerned,  and  the  Vehicle  Code  laws  are  not  in  effect  on 
private  property  or  private  roads,  unless  there  is  an  enactment  of  legis- 
lation by  local  authorities.  So  actually,  technically  and  legally,  the 
Vehicle  Code  was  not  in  effect  at  this  particular  place  because  it  was  a 
private  roadway. ' ' 

Federal  requirements  relative  to  the  transportation  of  "braceros" 
were  read  into  the  record  by  Randolph  Kerr,  General  Attorney  for  the 
Southern  Pacific  Company,  as  follows : 

"Pursuant  to  Public  Law  78,  there  has  been  issued  by  the  Govern- 
ment Joint  Operating  Instruction  No.  4,  which  I  recite : 

"A.  The  Migrant  Labor  Agreement  of  1951,  as  amended,  imposes 
upon  the  employer  of  Mexican  nationals  the  responsibility  of  the  safe 
transportation  of  the  workers  during  the  period  of  their  employment 
whenever  he  provides  or  is  responsible  for  providing  transportation. 
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This  responsibility  remains  even  though  the  employer  provides  trans- 
portation through  independent  contractors. 

"Section  J  of  this  Joint  Operating  Instruction  No.  4  provides  every 
motor  vehicle  transporting  Mexican  workers  shall  upon  approaching 
any  railroad  grade  crossing  make  a  full  stop  not  more  than  50  feet 
and  not  less  than  15  feet  from  the  nearest  rail  of  such  railroad  cross- 
ing, and  shall  not  proceed  until  it  has  been  ascertained  that  the  course 
is  clear. 

"Section  E,  Subsection  6,  provides  that  no  employer  shall  operate  or 
require  or  permit  any  person  to  operate  a  motor  vehicle  if  there  is  any 
person  or  object  in  or  on  the  vehicle  which  obstructs  the  operator's 
view  or  interferes  with  his  freedom  of  movement  to  operate  the  vehicle. 

"No  employer  shall  operate,  or  require  or  permit  any  person  to 
operate  a  motor  vehicle  unless,  when  driving  six  or  more  workers,  the 
operator  is  at  least  18  years  of  age  and  possesses  a  valid  appropriate 
chauffeur's  license  under  the  law  of  the  state  in  which  the  vehicle  is 
being  operated. ' ' 

Mr.  Karr  's  full  statement  is  as  follows  : 

"Robert  E.  Gripe  was  the  locomotive  engineer  and  J.  W.  Cady  was 
the  locomotive  fireman  on  locomotive  No.  5857,  which  was  the  leading 
unit  of  a  freight  train  consisting  of  four  diesel  locomotive  units  and 
70  freight  cars  which  collided  with  a  labor  truck  owned  by  Demco 
Farms,  Salinas,  California,  and  operated  by  Francisco  Gonzales  Es- 
pinosa  on  September  17,  1963,  at  a  private  road  one  and  one-half  miles 
south  of  Chualar  railroad  station,  Monterey  County,  Calif ornia,  _  at 
about  3  :23  p.m.,  Pacific  standard  time,  which  is  4 :23  daylight  saving 

time.  ^   .  ^- 

"The  freight  train  originated  at  San  Luis  Obispo  on  the  morning 
of  September  17,  1963,  and  was  enroute  to  Chualar  and  Watsonville 
Junction  at  the  time  of  the  accident. 

' '  The  leading  diesel  unit  was  equipped  with  an  air  horn,  two  oscil- 
lating headlights,  two  fixed-beam  headlights,  and  a  bell  of  approxi- 
mately 60  pounds  weight.  All  of  these  devices  were  tested  m  San  LuiS 
Obispo  prior  to  the  departure  of  the  train  and  were  in  proper  working 

order. 

"Standing  brake  tests  and  running  brake  tests  were  conducted  in 
San  Luis  Obispo  prior  to  the  departure  of  the  train,  and  the  brakes 
were  in  proper  working  order.  The  train  was  stopped  from  time  to  time 
between  San  Luis  Obispo  and  the  scene  of  the  accident,  and  the  brakes 
at  all  times  responded  properly.  The  whistle,  bell  and  headlights  were 
at  all  times  in  good  working  order.  . 

"The  engineer,  Mr.  Cripe,  occupied  the  right  side  of  the  engine  cab 
in  the  direction  of  the  movement,  and  the  fireman,  Mr.  Cady,  occupied 
the  left  side.  As  the  train  approached  the  crossing  at  which  the  ac- 
cident occurred  the  engineer,  one-quarter  of  a  mile  south  of  the  cross- 
ing sounded  the  crossing  whistle  of  two  longs,  a  short,  and  a  long; 
ancl  when  it  became  apparent  to  him  that  an  accident  was  imminent,  he 
changed  his  last  long  whistle  to  a  series  of  short,  abrupt  blasts  which 
continued  until  the  hvading  locomotive  passed  over  the  crossing. 
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"As  the  locomotive  proceeded  in  a  northerly  direction  approaching 
the  crossing,  the  fireman,  Mv.  Cady,  observed  the  labor  truck  proceed- 
ing at  a  slow  rate  of  speed  in  an  easterly  direction  on  the  farm  road  to- 
ward the  railroad  track.  I\Ir.  Cady  observed  that  the  engineer  com- 
menced blowing  the  whistle  when  the  train  was  one-qnarter  of  a  mile 
south  of  the  crossing.  When  the  engineer  commenced  blowing  the 
whistle,  Mr.  Cady  put  the  bell  into  automatic  operation,  which  con- 
tinued across  the  crossing. 

"The  labor  truck  stopped,  as  observed  by  both  Mr.  Cripe  and  Mr. 
Cady,  when  the  truck  was  10  to  15  feet  from  the  track,  and  then  slowly 
started  forward.  When  the  railroad  train  was  approximately  10  to  15 
car  lengths — and  you  compute  that  at  50  feet  per  car — from  the  cross- 
ing, both  Mr.  Cripe  and  Mr.  Cady  observed  that  the  labor  truck  slowly 
started  up  from  its  stopped  position  and  proceeded  forward  toward  the 
tracks. 

"When  this  was  observed,  Mr.  Cripe  immediately  applied  the  brakes 
in  full  emergency.  In  this  particular  case,  he  was  going  to  stop  at 
Chualar  and  had  already  put  a  slight  amount  of  air  on  so  that  his  brake 
shoes  were  up  again.st  the  wheel,  so  that  there  was  no  lapsed  time.  It  was 
one  of  those  times  where  the  brakes — as  soon  as  you  threw  the  air 
over — were  in  full  emergency. 

"Just  before  the  impact,  Mr.  Cripe  and  Mr.  Cady  threw  themselves 
to  the  floor  of  the  cabin  in  an  effort  to  avoid  injury.  Mr.  Cripe  continued 
to  blow  the  whistle  from  his  position  on  the  floor  of  the  cab.  The  emer- 
gency brakes  took  hold  immediately  after  the  application  and  the  train 
came^  to  a  complete  stop  with  the  engine  approximately  3,440  feet  north 
of  the  crossing,  and  he  will  tell  you  they  took  a  lot  of  metal  off  the  front 
of  the  cab  at  that  point.  At  the  time  the  brakes  were  applied  in  emer- 
gency^, the  train  was  moving  at  approximately  60  miles  per  hour.  The 
stopping  distance  was  good.  The  applicable  company  speed  limit  for  this 
train  was  65  miles  per  hour." 

An  eyewitness  account  of  the  accident  was  given  by  Robert  Cripe, 
the  locomotive  engineer,  as  follows : 

"Approaching  the  quarter-of-a-mile  whistling  post,  I  sounded  the 
regular  regulation  crossing  whistle.  Just  prior  to  sounding  that  whistle 
at  a  quarter  of  a  mile  I  had  to  head  into  Chualar,  so  I  had  made  a 
slight  automatic  reduction  of  my  brakes  to  set  the  brake  shoes  up 
against  the  wheels  of  our  train.  That  is  always  customary.  That  was 
about,  just  a  little  bit  longer  than  1^  miles,  and  at  the  quarter-mile 
whistling  post  from  the  crossing  I  started  my  regular  crossing  whistle. 

"Just  before  I  stopped  blowing  the  whistle — I  guess  maybe  a  few 
seconds  before — I  observed  this  farm  truck  coming  toward  the  rail- 
road crossing.  Just  before  I  ended  the  crossing  whistle  that  truck  came 
to  a  complete  stop  momentarily.  He  stopped  momentarily.  Then  he 
just  started  to  move  again,  very,  very  slow.  It  is  hard  to  imagine  any- 
body at  a  railroad  crossing  trying  to  go  across  slow  like  that,  and  I 
immediately  started  to  give  short  sharp  blasts  of  that  whistle,  and  I 
immediately  put  the  train  into  emergency  application  at  the  same  time. 
I  told  the  fireman,  I  said,  "We're  going  to  hit  him,"  and  he  hit  the 
floor,  got  his  back  up  against  the  cabinet.  I  ducked  down  behind  my 
automatic  brake  belt  for  protection  and  kept  the  whistle  going  contin- 
ually until  after  the  crash. ' ' 
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On  the  question  of  the  employment  of  the  bus  driver,  Mr.  Jack  Bias 

testified  as  follows : 

' '  Under  the  regulations  of  the  Department  of  Labor,  a  bracero  is  not 
permitted  to  drive  a  bus  or  any  mechanical  equipment.  So  the  individ- 
ual growers  employ  their  own  drivers.  They  are  employees  of  the  grower 
and  they  are  required  to  have  a  chauffeur's  license.  Our  ofiice  has  six 
fieldmen  checking  to  see  whether  the  drivers  are  qualified.  In  addition 
to  that,  the  Department  of  Labor  in  the  Salinas  office  has  four  com- 
pliance people  checking  not  only  on  the  drivers  of  the  buses,  but  on 
the  camps  and  the  regulations  of  the  department.  In  addition  to  that 
we  are  insured  by  the  State  Workmen's  Compensation  Fund.  _ 

"The  function  of  the  growers  association — when  we  are  using  bra- 
ceros — is  to  bring  in  the  braceros.  The  grower  first  must  go  to  the 
Department  of  Employment  and  place  an  order  with  the  department 
for  domestic  workers,  and  he  must  show  his  acreage,  the  type  of  acreage 
he  has,  the  type  of  employment  that  is  going  to  be  needed,  and  not 
until  the  Department  of  Employment  determines  there  are  not  suffi- 
cient domestic  workers  to  do  that  type  of  work  will  they  certify  for 
braceros. 

"When  they  do  certify  for  braceros,  the  grower  then  notifies  the 
association,  and  we  get  a  3401  order  from  the  Department  of  Employ- 
ment and  then  proceed  to  contract  for  braceros  at  the  center.  The  bra- 
ceros are  brought  in  for  and  on  behalf  of  the  individual  grower  who 
has  received  his  certification.  They  are  delivered  to  his  camp  or  to  our 
office,  where  he  will  pick  them  up  in  his  buses.  It  is  our  function  to  see 
that  the  grower  knows  all  of  the  regulations  that  are  required  by  the 
Department  of  Labor  and  to  see  that  he  complies  with  these  regula- 
tions. ' ' 

The  responsibility  of  the  State  Labor  Commissioner  was  defined  by 
Mr.  Walter  F.  Swope  as  follows : 

' '  The  State  Labor  Commissioner 's  office  is  charged  with  the  respon- 
sibility of  licensing  farm  labor  contractors  and,  in  addition  thereto, 
enforcing  workmen's  compensation  acts.  Of  course,  if  there  is  a  labor 
contract  involved  then  we  are  concerned  with  liability  insurance  on 
the  equipment  or  the  vehicle  involved.  So  we  have  three  primary  func- 
tions, and  I  immediately  checked  with  the  employer  following  the  notifi- 
cation of  this  accident,  and  we  determined  that  there  was  not  a  farm 
labor  contract  involved ;  that  the  driver  of  the  trick  was  an  employee 
of  the  Demco  Corporation— that  is,  David  E.  Meyer's  Company— and 
that  the  greater  portion  of  the  passengers  were  Mexican  braceros  here 
under  Public  Law  78. 

"So  the  Labor  Commissioner's  office  then  had  a  very  small  part  to 
play  in  this.  Our  greatest  concern  is  that  there  should  be  workmen's 
compensation  insurance,  and  I  examined  the  compensation  policies  and 
found  that  the  employer  was  properly  insured  through  the  State  Com- 
pensation Insurance  Fund  and  that  it  provides  full  coverage.  In  addi- 
tion thereto,  the  employer,  Demco  Corporation,  did  show  me  that^they 
carried  a  liability  insurance  with,  I  should  say,  excessive  limits." 

Mr  Arden  P.  Jacobsen,  supervising  driver  improvement  analyst, 
Division  of  Drivers'  Licenses,  Department  of  Motor  Vehicles,  testified 
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as  to  the  department 's  licensing  procedures  covering  the  situation  under 
inquiry.  The  department's  records  showed  that  Mr.  Espinosa  first  ap- 
plied for  an  operator's  license  in  1956,  and  that  on  August  16  of  that 
year  lie  failed  a  written  test  in  the  Spanish  language  on  his  first  attempt. 

On  August  27,  1956,  he  repeated  the  test,  again  in  Spanish,  and  this 
time  received  a  passing  mark.  On  August  17,  1959,  he  applied  for  a 
chauffeur's  license  and  passed  all  the  written  tests,  this  time  in  English, 
since  these  latter  tests  were  not  given  in  Spanish.  On  both  occasions  he 
also  passed  the  visual  test  and  signed  the  required  oath  as  to  his  phys- 
ical condition. 

Questions  by  the  subcommittee  brought  out  some  significant  details 
as  to  the  physical  and  visual  examination  required  by  present  law. 

Question :  * '  Was  an^^  physical  examination  given  ? ' ' 

Mr.  Jacobsen :  "None  other  than  the  visual  one  and  the  statements  on 
the  reverse  side  as  to  physical  disability. " 

Question:  "Would  you  kindly  tell  the  committee  how  extensive  the 
test  on  \dsion  is  ? " 

Mr.  Jacobsen  :  "Primarily  the  only  testing  is  for  visual  acuity. " 

Question :  ' '  Could  you  briefly  describe  in  laymen 's  terms  what  is  re- 
quired for  a  chauffeur 's  license  in  the  way  of  vision  ?  Not  this  particular 
man,  but  generally. ' ' 

Mr.  Jacobsen:  "Well,  the  screening  standard  is  20/40  in  his  best 
eye,  and  not  over  20  points  difference  between  it  and  the  poorest  eye.  In 
other  words,  if  one  eye  was  20/40  and  the  other  20/60,  that  would  be 
passing  the  screening  standard.  But  if  they  go  beyond  that,  then  they 
are  required  to  go  to  an  eye  specialist,  or  eye  doctor,  and  get  an  examin- 
ation indicating  whether  glasses  are  needed  and  whether  they  are  being 
obtained.  Then  when  the  applicant  returns  with  the  necessary  correc- 
tion, he  is  tested  with  the  correction. " 

Question :  "Is  there  any  test  on  angular  degree  from  the  point  of 
direct  vision  as  to  encompassing  the  vision  on  the  right  or  left  side  of 
the  person  ? ' ' 

Mr.  Jacobsen  :  ' '  No,  sir.  There  are  tests  such  as  that  available,  but  the 
department  does  not  give  that  type  of  test." 

Question :  ' '  Do  you  know  that  there  are  persons  who  cannot  see  more 
than  15  or  20  degrees  of  the  semicircle  on  the  right  or  left,  and  it  is 
called  tunnel  vision  ? ' ' 

Mr.  Jacobsen :  ' '  That  is  correct,  and  there  should  be  more  adequate 
testing. ' ' 

It  has  been  noted  above  that  the  subcommittee  had  no  opportunity  to 
interview  the  bus  driver,  Mr.  Espinosa,  since  he  was  then  being  detained 
under  felony  charges,  and  his  statements  to  enforcement  officials  were 
held  to  be  privileged  communications.  The  subcommittee  was  informed, 
however,  that  his  interviews  with  the  officials  concerned  had  to  be  con- 
ducted through  a  Spanish-English  interpreter,  although  the  records 
of  the  Department  of  Motor  Vehicles  showed  that  he  had  passed  the 
written  test  for  his  chauffeur's  license  in  the  English  language. 
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Employees'  Safety  in  Work  Near  High  Voltage  Wires— A.B.  2783 

FINDINGS 

1  The  committee  finds  that  the  resistance  to  this  type  of  legislation 
by  the  management  of  both  privately  owned  and  publicly  owned  utili- 
ties was  not  tempered  by  constructive  counter  recommendations. 

2  The  committee  believes  that  legislation  assuring  greater  protection 
to  those  working  near  high-voltage  wires  is  needed,  but  that  more  in- 
formation and  study  are  required  in  order  to  work  out  the  precise 
language  of  legislation  which  would  afford  this  greater  protection  with- 
out°unduly  hampering  or  burdening  those  involved. 

RECOMMENDATIONS 
1    The  committee  recommends  that  legislation  be  enacted  to  bring 
Section  385  of  the  Penal  Code  into  conformity  with  the  more  precise 
language  of  the  safety  orders  of  the  Division  of  Industrial  Safety  with 
respect  to  the  placing  of  cranes  near  high-voltage  wires. 

The  following  are  pertinent  excerpts  from  testimony  given  at  these 
hearings : 

Floyd  A.  Goss,  Electrical  Engineer  in  Charge  of  Operations,  Los 
Angeles  Department  of  Water  and  Power: 
'  We  have  as  great  an  interest  as  you  have  in  this  question  of  the  safety 
of  people  who  work  in  the  vicinity  of  high-voltage  lines.  I  am  a  mem- 
ber and  have  been  for  a  number  of  years,  of  the  Industry  Advisory 
Committee  to  the  Division  of  Industrial  Safety.  I  think  my  comment, 
generally,  is  that  it  seems  to  me  that  this  question  of  working  safely  m 
the  vicinity  of  high-voltage  lines  is  well  covered  in  the  safety  orders 
of  the  Division  of  Industrial  Safety.  In  my  opinion  it  is  covered  better 
there  than  it  is  in  this  bill.  It  goes  into  more  detail.  As  you  know,  this 
matter  is  also  covered  in  the  Penal  Code,  Section  385,  which  gives  the 
division,  in  my  opinion,  sufficient  powers  of  enforcement. 

So  in  my  opinion,  the  bill  is  not  necessary  to  accomplish  this  thing 
we're  all  interested  in,  and  that  is  the  safety  of  people  working  m  the 
vicinity  of  high-voltage  lines.  I  have  some  specific  reasons  tor  teeimg 
that  subject  matters  such  as  these  are  best  covered  by  the  administra- 
tive orders.  And  one  of  them  is,  it's  been  my  experience  that  as  we  go 
along  through  life,  we  do  things  better  as  new  methods  improved 
methods  of  performing  work  become  available  to  us,  and  this  requires 
Thano-es  in  the  orders  to  reflect  that.  And  it's  much  easier  to  change 
them  than  it  is  to  change  provisions  of  the  code  itselt 

As  far  as  the  specific  bill  is  concerned,  I  think  there  is  apt  to  be 
confusion  and  there's  a  chance  of  confusion  arishig  out  of  three  sets  o± 
orders  covering  the  same  thing.  One,  of  course,  m  the  Labor  Code  the 
second  the  orders  of  the  Division  of  Industrial  Safety,  and  the  third 
the  Penal  Code.  For  example,  in  this  proposed  order,  high-voltage  is 
defined  as  in  excess  of  600  volts  under  the  present  amendment ;  whereas, 
fn  the  electrical  safety  orders  it's  750  volts,  as  it  is  m  the  Penal  Code. 
Furthermore  I  would  refer  to  the  provision  that's  been  added  in  the 
ame  ™  b%  nli^^^^  on  line  6  of  page  2.  I'll  read  it.  "The  provisions 
of  thtsection  shall  not  be  applicable  to  tools,  machinery  or  equipment 
personal!^  used  or  operated  by  qualified  electrical  workers  engaged  in 
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construction,  reconstruction,  etc."  This  would  mean  that  only  a  quali- 
fied electrical  worker  could  operate  such  things  as  are  normally  oper- 
ated by  licensed  equipment  operators  in  the  state  and  the  general 
practice  for  the  use  of  cranes  and  lifts  by  the  utilities  building,  op- 
erating and  maintaining  these  lines  is  to  use  equipment  operators 
rather  than  electrical  workers. 

Now,  my  only  other  comment  is  related  to  the  amended  bill,  begin- 
ning on  line  39,  page  2,  in  which  a  qualified  electrical  worker  is  defined. 
In  almost  every  bill  that  comes  up  before  the  Legislature  that  has  any- 
tliing  to  do  with  industrial  relations,  this  question  of  the  definition  of 
a  qualified  electrical  worker  is  raised.  It's  my  position  that  I  don't 
think  it's  within  the  prerogative  of  the  Legislature  to  qualify  people 
for  electrical  work ;  I  think  that 's  the  responsibility  of  the  people  who 
use  them;  it's  the  responsibility  of  the  unions,  and  I  think  working 
together  Ave  can  best  qualify  our  workmen.  For  example,  under  this  it 
would  require  a  man  having  a  minimum  of  four  years'  training  experi- 
ence under  the  instruction  and  direction  of  a  qualified  electrical  worker 
who's  familiar  with  the  hazards  involved.  Well,  this  four  years  is  a 
rather  arbitrary  thing.  It  may  not  at  one  time  be  necessary  to  have  four 
years ;  it  may  require  more  than  four  years  or  three  years. 

Edward  V.  Muller,  District  Engineer  in  the  Construction  Section, 
Division  of  Industrial  Safety : 

There  are  two  provisions  in  the  bill  that  I  would  say  I  think  will  do 
some  good,  although  I'll  frankly  admit  there  isn't  universal  agreement 
on  it.  One  of  these  is  the  insulated  cage-type  guard  around  the  boom 
and  the  other  is  the  insulated  hook.  I  have  personally  investigated  a 
number  of  accidents  where,  if  these  things  had  been  provided  and 
maintained  in  good  condition,  they  would  have  saved  lives.  The  fear 
has  always  been  that  if  this  were  made  a  provision,  it  would  tend  to 
make  the  operators  careless,  because  they  would  feel  it  was  safe  to  op- 
erate the  equipment  near  a  line  and  this  is  one  of  the  things  that  many 
people  have  been  opposing.  But  I  am  sure  that  there  would  have  been 
a  number  of  cases  where  it  would  have  saved  lives  if  these  things  had 
been  provided. 

There  is  another  point  under  items  1,  2  and  3  on  page  2,  which  has 
caused  a  little  concern  on  the  part  of  the  division,  because  it  appeared 
to  be  putting  the  cart  before  the  horse.  There  are  11  field  engineers  in 
the  electrical  section  to  cover  the  entire  state  and  they  can't  possibly 
keep  up  with  these  things.  Another  thing  that  they  have  been  faced  with 
is  the  attitude  in  the  courts.  I  have  taken  a  number  of  these  cases  into 
court.  In  one  case  the  judge  said,  "Well,  I'm  not  going  to  find  you 
guilty ;  it  won 't  bring  the  dead  man  back. ' '  This  is  where  a  man  was 
killed.  In  another  case  a  man  was  killed  and  the  judge  said,  "Which 
would  you  rather  have,  a  small  fine  or  ninety  day  probation  ? "  No  sen- 
tence, just  ninety  days  probation.  Report  to  the  court  every  30  days. 
In  other  cases  we've  had  fines  of  $25.  I  understand  if  you  catch  11 
fish  and  the  limit's  10,  they're  liable  to  fine  you  $50.  This  is  the  thing 
that  we're  up  against  in  trying  to  enforce  these  kinds  of  provisions 
and  save  lives.  It  hasn't  been  any  laxit}'-  on  the  part  of  the  division; 
it's  been  partly  the  lack  of  personnel  and  partly  the  attitude  of  the 
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courts,  wliich  have  never  been  cognizant  of  what's  involved  in  these 
industrial  accidents. 

M.  A.  Walters,  Assistant  Business  Manager,  Local  1245,  Interna-    . 
tional  BrotherJwod  of  Electrical  Workers: 

With  respect  to  A.B.  2783,  we  feel  it  addresses  itself  to  a  problem  of 
the  buildino-  and  construction  industry  which  has  become  increasingly 
evident  in  recent  years.  With  more  and  more  high-rise  buildings  under 
construction,  the  use  of  high  lifts  and  elevators  on  construction  prob- 
ablv  has  grown  with  the  result  of  construction  workers  being  subjected 
to  increased  exposure  to  overhead  high-voltage  lines   Not  being  m  this 
industry  myself,  I  don't  have  any  statistics  as  to  the  results  of  such 
exposure  but  being  in  a  related  industry,  the  utility  industry,  I  have 
from  mv  own  knowledge  evidence  of  electrical  contact  m  this  kind  ot 
situation    While  there  are  existing  statutes  directed  to  the  foregoing 
problem,'such  statutes  only  provide  coverage  for  a  portion  of  the  prob- 
lem We  feel  that  A.B.  2783  goes  more  fully  to  the  heart  of  the  problem 
and  places  the  corrective  legislation  and  preventive  measures  m  the 
Labor  Code  where  they  properly  belong.  This  because  employers  and 
employees  alike  are  more  likely  to  go  to  the  Labor  Cpde  than  to  any 
other  orders  for  matters  relating  to  employment  practices  and  policies. 
We  also  recognize  the  hazard  involved  in  working  on  energized  high- 
voltao-e  lines  and  equipment,  and  believe  that  in  providing  any  exemp- 
tions the  Legislature  should  take  the  necessary  steps  to  provide  reasona- 
ble assurance  that  workmen  are  qualified  by  training  and  experience  to 
protect  themselves  before  they  are  exposed  to  the  hazards  involved. 
Thus  our  support  for  the  second  amendment  which  defines  a  qualified 
electrical  worker.  In  our  opinion,  anything  less  than  this  definition 
would  be  inadequate.  .  .  „    , 

I  have  heard  the  statement  made  that  the  existing  provisions  of  the 
electrical  safety  orders  cover  this  subject  adequately  and  that  nothing 
further  is  needed.  I  would  point  out  that  there  are  provisions  m  the 
bill  which  are  not  covered  in  the  electrical  safety  orders,  and  these  are 
covered  in  Sections  7852,  7853  and  7854,  which  I  think  are  very  im- 
portant. In  addition,  there  is  a  provision  m  the  safety  orders  as  they 
now  exist  which  grants  an  exemption  from  the  pro^'lSlons  of  the  safety 
orders  which  the  bill  would  not  grant.  The  exception  that  the  safety 
orders  proAdde  exempts  the  employees  of  the  utilities  from  the  provi- 
sions that  are  comparable  in  the  orders.  However,  the  provisions  of  the 
electrical  safety  orders  go  one  step  further.  They  also  exempt  the  em- 
ployees of  employers  who  are  performing  work  for  the  utility  com- 
panies and  this,  I  think,  is  a  very  important  factor  because  the  utility 
companies  hire  contractors  to  do  various  functions  for  them  which  re- 
quire their  employees  to  get  within  six  feet  of  high-voltage  lmes._ 

For  example,  the  utility  companies,  some  of  them,  will  hire  painters 
to  paint  their  towers  carrying  voltages  anywhere  from  60,000  on  up  to 
900  000  With  the  advent  of  new  techniques  these  are  going  on  up  to 
ioo'oOO  and  750,000  on  extra-high-voltage  circuits.  There  have  been 
instances  in  the  past  where  these  painters  have  gone  up  to  these  towers, 
not  familiar  with  the  hazards  and  not  being  able  to  see  which  ot  the 
lines  were  energized,  or  on  which  side  of  the  tower  the  lines  were 
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energized  and  on  which  side  they  were  not  energized,  and  have  gotten 
too  close  to  the  high  voltage  circuits  and  there  have  been  accidents  as 
a  result. 

But  of  even  more  concern  to  me  is  the  practice  of  the  utility  com- 
panies of  letting  out  line  clearance  contracts.  That  is,  they  let  wprk  out 
to  tree-trimming  contractors  to  provide  tree  clearance  from  their  over- 
head lines.  In  the  tree  trimming  industry  they  take  employees  who  have 
had  absolutely  no  experience  and  put  them  into  trimming  trees  around 
high-voltage  lines — maybe  a  month  or  two,  and  they  get  them  closer 
than  six  feet  to  these  high-voltage  lines.  Now  the  existing  safety  orders 
permit  this  to  be  done.  The  bill,  as  it  is  before  us,  would  preclude  this 
from  being  done. 

Albert  G.  Boardman,  California  State  Conference  of  Operating  En- 
gineers: 

We  have  in  excess  of  20,000  members  working  in  the  State  of  Cali- 
fornia. Our  people  operate  the  heavy-duty  cranes  and  the  hoisting 
equipment  used  on  construction  projects.  Our  people  are  the  ones 
usually  involved  in  accidents  where  people  on  construction  jobs  are 
killed  due  to  cranes  contacting  high  powerlines  and  also  due  to  equip- 
ment failure  by  these  cranes.  Our  people  are  subject  to  charges  of  a 
felony  whenever  such  an  accident  happens.  Our  people  are  not  usually 
the  ones  killed  in  these  accidents ;  it  is  usually  the  laborers,  the  people 
working  on  the  ground  around  the  cranes.  They  are  electrocuted,  and 
this  is  of  deep  concern  to  my  organization.  Our  operators  are  usually 
pretty  well  grounded  where'  they  sit  and  are  not  killed.  But  we  are 
concerned  with  the  poor  man  who  gets  caught  on  the  ground  and  has 
no  ground— nothing  to  take  care  of  him. 

Under  A.B.  2783  there  would  be  insulation  on  the  top  part  of  the 
boom  and  this  insulation  probably  would  save  the  lives  of  many  people 
for  the  very  simple  reason  that  when  these  accidents  happen  it  is  not 
one  person  who  is  killed  but  several.  We  know  that  the  state  has  a  law 
that  requires  that  the  operator  of  a  crane  must  not  get  within  6  feet 
of  a  powerline,  but  we  are  very  much  aware  of  the  fact  that,  whether 
it  is  6  or  12  feet,  when  a  man  is  operating  a  crane  and  is  occupied  in 
placing  materials,  concrete,  forms,  there  is  always  the  possibility  of  a 
slip.  There  is  also  a  possibility  that  our  people  sometimes  can  be  care- 
less and  careless  people  are  usually  killed. 

We  are  also  under  a  tremendous  pressure  of  speed — the  require- 
ment to  rush  a  job.  The  contractor  makes  his  money  by  getting  the  job 
done  as  rapidly  as  possible.  This  puts  the  pressure  on  the  man  who 
handles  the  big  equipment  because  he  is  the  producer,  and  when  the 
pressure  is  put  on  him,  sometimes  unconsciously  or  sometimes  under 
order,  he  moves  in  close  to  these  big  powerlines — and  all  you  have  to  do 
is  let  your  foot  slip  and  you're  into  them.  Now  any  kind  of  insulation, 
any  insulator  that  would  save  the  life  of  the  man  on  the  ground,  we 
are  in  favor  of.  We  feel,  though,  that  this  might  just  remotely  give 
our  people  a  false  sense  of  security  when  they're  working  around  these 
cranes.  But  I  believe  that  that  possibility  and  that  gamble  is  worth 
taking  if  we  can  save  the  life  of  just  one  man. 
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XoRMAX  E.  WooDBUBT.  California  Municipal  Vfilities  Association: 

Onr  association  is  composed  of.  I  think,  all  the  cities  in  the  state 
which  have  their  own  utility  system  and  also  a  nnmber  of  the  public 
utility  districts,  municipal  utility  districts,  and  sx>^ial  districts  which 
have  both  water  and  i>ower  in  their  systems.  Our  primary  x>oint  to 
make  today  is  that  many  of  our  members  have  been  on  the  committee, 
which  is  appointed  by  the  Division  of  Industrial  Safety,  which  tends 
to  review  and  to  recommend  changes  in  the  industrial  safety  orders.  I 
have  talked  to  many  of  these  men  who  tell  me  that  the  place  for  safety 
is  in  the  safety  orders  rather  than  the  general  statutes,  such  as  the 
Labor  Code.  There  are  several  reasons  for  this.  One  is  that  this  com- 
mittee can  be  called  at  any  time  during  the  year  to  review  those  types 
of  orders  which  have  been  found  to  be  wanting,  and  make  immediate 
changes,  recommend  those  changes  for  immediate  adoption.  This  is 
keepSig  current  the  thing  that  should  be  kept  current,  which  is  the 
safety  of  the  workers.  It  should  not  be  left  up  to  the  general  course  of 
change  which  we  find  in  our  legislative  system.  "VVTien  you  are  dealing 
with  safety  and  with  men's  lives,  these  are  matters  which  should  be 
changed  immediately,  if  necessary. 

Xow.  my  people  at  least  have  found  extreme  satisfaction  with  the 
general  safety  orders  from  the  standpoint  of  being  called  in  for  con- 
sultation on  these  matters,  and  these  are  top  electrical  engineers,  top 
construction  i)eople  in  the  municipal  field.  And  they  teU  me  that  such 
thines  as  these  safety  booms  have  been  discussed  and  rediscussed  for 
years.  And  they  stiU  feel  that  the  reliance  upon  a  crane  with  certain 
insulation — and  it  is  my  information  that  this  insulation  has  a  certain 
maximum  capacity  and  does  not  compare  in  any  sense  with  the  type 
of  insulation  necessary  when  you're  coming  in  contact  with  certain 
high  voltage  wires — permits  the  lessening  of  the  human  responsibility 
for  the  operation  of  these  cranes. 

There  are  certain  tiedowns  and  certain  safety  restraints  on  the  decree 
in  which  this  crane  can  move,  and  that  is  the  real  safety  factor  which 
should  be  considered.  It  is  in  effect.  This  has  resulted  in  very  little  loss 
of  life  where  these  have  been  followed.  It  is  my  information  that  there 
has  been  no  loss  of  life  attributable  to  the  use  of  a  crane  in  contact 
with  a  high-voltage  wire  where  these  tiebacfes.  tiedowns  have  been  in 
operation. 

I  think  our  main  presentation  to  the  committee  is  that  those  of  my 
association  who  have  been  in  this  field  of  hisrh  voltage  power  lines  feel 
that  these  things  can  best  be  handled  through  safety  orders. 

Jack  Taix)v.  Supervisor  for  ihe  Construction  Section,  Division  of 
Industrial  Safety: 

The  Legislature  can  pass.  say.  a  minimum  or  a  maximum  law.  as  you 
might  look  at  it.  in  this  ease  the  6-foot  law.  If  th^  problem  becomes 
severe,  then  through  administrative  practices  and  approaches  we  may 
ask  for.  say  12  feet.  But  the  aggravating  situation  we  have  today  is 
perhaps  more  clearly  pointed  out  in  the  safety  committees'  actions  in 
Fresno  and  other  places.  We  have  had  a  statutory  law  which  has  re- 
quired a  sign  in  cranes  to  the  effect  that  it  is  ''unlawful  to  operate  this 
equipment  within  sis  feet  of  high-voltage  lines."  This  is  in  the  Penal 
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Code.  But  the  safety  committees  were  so  aggravated  by  this  obvious 
misinterpretation,  or  we  '11  say  misdirection  ot  the  crane  operator  him- 
self, that  they  are  asking  that  all  cranes  or  pieces  of  equipment  have  a 
second  sign  which  states:  "All  equipment  shall  be  so  positioned, 
equipped,  or  protected,  that  no  part  shall  be  capable  of  coming  within 
six  feet  of  high  voltage  lines."  The  first  sign  says:  unlawful  to  operate. 
The  intent  is  that  you  do  not  position  yourself — that  you  at  no  time 
can  allow  the  violation  of  this  six-foot  rule.  So  now  we  have  the  strange 
situation  where  one  sign  must  read  "Unlawful  to  operate  within  six 
feet  of  high-voltage  lines"  because  the  Penal  Code  requires  this  sign. 
Then  we  put  another  sign  in  there  which  will  state  "Unlawful  to  posi- 
tion, equip,  and  so  forth."  We  would  like  to  have  the  Penal  Code 
changed  to  more  clearly  indicate  what  we  mean.  Not  just  to  operate, 
but  even  to  position  the  crane. 

Joe  Roberts,  Labor  Liaison  Representative,  Division  of  Industrial 
Safety: 

The  Division  of  Industrial  Safety  electrical  section  has  a  safety  order, 
2363  I  believe,  which  was  promulgated  and  adopted  years  ago  at  the 
insistence  of  labor  because  of  so  many  men  being  killed  by  electrocution. 
That  order  spells  out  that  not  only  must  the  crane  be  kept  six  feet 
away ;  it  goes  further  than  that  and  says,  even  loads  or  any  part  of  that 
crane  shall  not  be  able  to  come  within  six  feet  of  a  high-tension  line. 
It 's  spelled  out  so  that,  for  example,  if  a  boom  would  fall,  it  would  fall 
clear.  If  a  cable  would  break,  it  would  break  clear  of  the  six-foot  line. 
If  a  load  Avas  attached,  if  the  load  swung  around,  the  load  couldn't 
touch  the  six-foot  line.  Now  that 's  the  safety  order  we  have  on  the  books. 

However,  since  that  time  the  Legislature  added  a  section  to  the  Penal 
Code— it  is  now  Section  385  of  the  Penal  Code — which  requires  the 
posting  in  plain  view  of  the  crane  operator,  of  a  durable  sign  legible 
at  12  feet  reading:  "Unlawful  to  operate  this  equipment  within  six  feet 
of  high- voltage  lines."  That's  the  matter  that  was  brought  out  here, 
that  you  have  a  sign  saying  that  it  is  illegal  to  operate  a  crane  within 
six  feet,  and  actually  it  doesn't  do  the  job.  Actually,  the  safety  order 
in  itself,  if  it  were  in  the  Penal  Code,  would  say  that  no  part  of  this 
load  should  be  able  to  come  within  six  feet  of  a  high-tension  line.  Then 
we  would  have  it  covered. 

E.  E.  Carlton,  Supervisor  of  the  Electrical  Section,  Division  of  In- 
dustrial Safety: 

I  would  agree  with  the  other  speakers  that  the  insulation  provided 
in  the  form  of  an  insulating  device  between  the  hook  and  the  line  and 
also  a  cage  around  the  boom  would  probably  save  some  lives,  but  this 
would  only  be  in  the  case  where  the  insulation  were  maintained.  And 
this  is  pretty  difficult  to  do.  Many  of  these  booms  on  these  mobile  cranes 
are  as  long  as  125  feet.  Most  of  your  overhead  lines  range  in  the  vicinity 
of  from  28  feet  to  about  35  feet  clearance  above  the  ground.  This  is  an 
economic  problem.  Most  of  the  lines  that  you  operate  around  in  con- 
struction fields  will  be  in  that  neighborhood,  which  means  that  if  you 
have  a  boom  125  feet  long,  probably  the  outer  100  feet  of  this  would 
have  to  be  covered  with  this  cage,  and  since  the  boom  has  to  be  guyed 
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back  to  the  bodv  of  the  crane,  this  becomes  a  cumbersome,  bulky  affair. 
Add  to  that,  niany  tim*es  during  the  day  this  insulating  link  would 
probably  be  just  above  the  hook,  because  they  need  the  weight  there 
to  get  the  hook  back  down  as  the  load  is  released  to  pick  up  a  fresh 
load  This  would  mean,  in  many  cases,  that  the  boom  and  the  hook  and 
the  link  would  lie  on  the  ground.  And  you're  familiar  with  a  construc- 
tion job.  Most  of  them  are  pretty  muddy  and  dirty,  and  so  maintain- 
ing that  high  degree  of  cleanliness  on  that  insulated  link  to  make  sure 
it  Is  fully  msiilated  at  all  times,  it  would  be  a  practical  problem  that 
would  be  prettv  difficult  to  maintain. 

The  same  would  be  true  with  the  framework  or  cage  that  you  would 
build  over  the  boom,  because  at  lunchtime,  or  coffee  break,  or  end  of 
day,  normally  they  lay  those  booms  down  on  the  ground,  which  would 
mean  they're  in  the  mud,  and  these  insulators  are  of  the  nature  that  if 
you're  going  to  try  to  put  them  up  there  structually,  they  can't  be  too 
long,  and  the  result  is  they  would  not  be  insulated  for  some  of  the 
voMges  that  you  might  come  in  contact  with.  We  now  have  voltages  as 
high  as  110,000  volts  running  into  the  customers'  plants. 

From  a  practical  standpoint,  keeping  sis  feet  away  from  a  high  volt- 
age line  is  providing  reasonable  safety.  As  long  as  a  man  can  keep  that 
equipment  away  from  it,  the  people  on  the  ground  are  reasonably  safe. 
So  the  cage  and  the  link  are  good  factors,  but  we  don't  think  this  is  a 
substitute  for  keeping  away  from  the  line.  We  don't  think  this  should 
be  accepted  as  a  substitute.  It  might  be  a  supplement  to  these  but  it  is 
no  substitute  for  staying  away  from  that  overhead  line. 

Operation  of  High  Lifts  and  Elevators  on  Construction  Jobsites 

FINDINGS 

1  The  committee  finds  that  attention  to  safety  needs  in  construction 
elevators  was  most  timely.  The  Division  of  Industrial  Safety  of  the 
Department  of  Industrial  Relations  is  in  the  process  of  revising,  im- 
proving and  modernizing  its  safety  orders  in  this  field.  The  committee 
l3elieves  it  has  been  of  assistance  to  the  division  in  this  endeavor. 

2  The  committee  finds  that  most  of  the  safety  problems  in  regard 
to  elevators  and  high  lifts  can  be  met  by  safety  orders  of  the  division, 
but  it  does  appear  to  be  desirable  to  provide  for  some  amendments  to 
the  State  Labor  Code  in  order  to  facilitate  the  activity  of  the  division. 

RECOMMENDATIONS 

1.  That  the  inspection  of  construction  elevators  and  the  administra- 
tion of  safety  provisions  related  to  them  be  made  the  responsibility  of 
the  Elevator  Section  of  the  Division  of  Industrial  Safety. 

2  That  there  be  a  clearer  distinction  made  in  the  Labor  Code  between 
construction  elevators,  high  lifts  and  hoisting  devices  by  amending  the 
language  of  Section  7200  of  the  State  Labor. Code  in  order  to  provide 
for  such  clarification. 
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The  following  are  pertinent  excerpts  from  testimony  given  at  these 
hearings : 

John  E.  Dowd,  Business  Manager,  Local  18,  Elevator  Constructors 
Union : 

The  committee  I  represent  has  put  in  about  24  to  3  years  work  on 
this  particular  item  of  construction  of  personnel  elevators.  I  would  like 
to  bring  this  up  to  date  and  advise  you  exactly  of  the  action  that  has 
taken  place  recently.  This,  of  course,  is  our  position,  and  the  people  that 
I  have  contacted  and  talked  to  throughout  the  State  of  California— and 
I  might  add,  other  states  around  the  country— are  interested  in  push- 
ing for  the  construction  of  personnel  elevators  for  the  protection  of  the 
men  who  up  until  now  have  been  made  second  class  citizens.  We  furnish 
safe  elevator  transportation  for  office  employees,  janitors  or  anybody 
else,  but  if  you  have  to  be  working  on  a  construction  job,  they  give  you 
some  broken-down  material  hoist  or  something  else  that  is  far  from  the 
California  Code  of  Safety  in  respect  to  elevator  equipment.  It  is  our 
concern  that  we  could  do  something  for  the  construction  personnel  who 
are  working  in  the  State  of  California. 

An  analysis  prepared  by  the  Legislative  Counsel  of  present  law  and 
safety  orders  in  this  field  reveals  that  we  are  very  las  as  far  as  con- 
struction personnel  elevators  are  concerned.  This  is  the  reason  for  the 
activity  on  my  committee's  part  to  place  these  construction  elevators 
under  the  jurisdiction  of  the  Division  of  Industrial  Safety,  not  just  to 
erect  them  and  put  in  a  signal  system  and  turn  them  loose.  We  want 
the  safety  devices  adequate  and  operative  and  this  is  the  reason  for  this 
particular  proposal  to  add,  commencing  with  Section  7210  of  the  State 
Labor  Code,  the  following  amendments  relating  to  construction  person- 
nel elevators : 


4 
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An  act  to  add  Article  4  (commencing  with  Section  7210)  Jo 
Chapter  1  of  Part  3  of  Division  5  of  the  Lahor  Code,  relating 
to  Construction  Personnel  Elevators. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1      Article  4   (commencing  with  Section  7210)   is 

2  added  to  Chapter  1  of  Part  3  of  Division  5  of  the  Labor  Code, 

3  to  read : 

4  Article  4.     Construction  Personnel  Elevators 

5 

6  7210.     As  used  in  this  article : 

7  (a)   "Construction  personnel  elevator"  means  any  elevator 

8  used  to  hoist  persons  on  a  building  under  construction.  _ 

9  (b)   "Building"  means  structures  of  all  kinds  during  the 

10  course  of  construction  regardless  of  the  purpose  for  which  they 

11  are  maintained  and  whether  or  not  such  construction  is  above 

12  or  below  the  level  of  the  ground.  ,    ^^  ^,     .       •  t,  ^ 

13  7211      A  construction  personnel  elevator  shall  be  turnisHed 

14  to  transport  employees  on  all  buildings  when  the  construction 

15  has  progressed  beyond  the  fifth  floor  level,  and  no  employer 

16  shall  permit  employees  not  directly  connected  with  the  instal- 

17  lation  of  floors  or  elevators  to  work  above  the  fifth  floor  level 

18  until  temporary  elevator  equipment  has  been  installed  and  is 

19  operating  on  the  sixth  floor  level,  and,  except  as  provided  m 

20  Section  7213,  on  all  levels  thereafter. 

21  7212      Construction   personnel    elevators    furnished    as   re- 
2*?  quired  by  this  article  shall  comply  with  the  standards  for  pas- 

23  senger  elevators  adopted  by  the  division  pursuant  to  Chapter  2 

24  (commencing  with  Section  7300)  of  this  part. 

25  7213.     Where  a  temporary  installation  of  elevator  equipment 

26  is  installed  to  provide  a  construction  personnel  elevator  to  com- 

27  ply  with  this  article  at  other  than  the  permanent  location  of 

28  elevator  equipment  in  the  building,  the  elevator  service  need 
99  not  be  extended  beyond  the  fifth  floor  to  newly  added  floors 

30  until  at  least  three  additional  floors  have  been  added  to  the 

31  building.  n    „  ,  j       i 

32  7214.     Construction  personnel  elevators  shall  be  used  only 

33  to  transport  persons  and  their  personal  hand  tools. 
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James  E.  Busher,  District  Engineer,  Elevator  Section,  Division  of 
Industrial  Safety: 

Normally,  we  inspect,  if  an  issue  permits,  for  all  elevators  in  the 
state,  and  I  have  charge  of  the  elevators  in  the  southern  part  of  the 
state.  We  do  not,  at  the  present  time,  cover  construction  elevators.  They 
come  under  the  construction  code  and  not  under  the  elevator  clause. 
We  act  as  consultants  for  the  construction  section,  and  our  men  who 
are  trained  in  elevator  construction  work  go  out  with  the  construction 
engineers  and  actually  run  safety  tests  and  inspect  the  construction 
elevators.  We  are  limited  because  we  have  to  work  in  this  case  under 
the  construction  orders  and  it  is  my  opinion,  in  conferring  with  Mr. 
Dowd,  that  these  orders  are  not  sufficient.  They  don't  supply  the  man 
working  on  the  construction  job  with  the  same  safety  that  he  would 
have  if  he  came  into  this  building  and  rode  the  elevator  here.  I  think 
in  the  past  it  has  been  looked  on  as  a  temporary  hoist,  and  for  this 
reason  there  was  a  certain  laxity  in  safety  devices  as  covered  by  the 
California  Elevator  Safety  Code.  I  believe  that  a  separate  code  for  con- 
struction elevators  or  elevators  used  in  construction,  temporary  ele- 
vators, should  be  written  and  incorporated  in  the  California  safety 
orders  under  the  Labor  Code,  because  as  they  are  written  now,  there 
may  be  cases  where  they  are  not  practical. 

The  normal  trend  now  is  to  have  a  separate  elevator  tower  that  is  put 
up  on  the  outside  of  the  building  to  be  used  for  construction.  There  are 
cases  in  which  a  permanent  elevator  is  temporarily  installed  in  the 
permanent  elevator  shaft  if  it  is  going  to  be  a  large  building  and  they 
are  going  to  have  several  elevators,  and  this  is  used  for  construction. 
However,  it  is  usually  quite  late  before  this  elevator  can  be  put  into  use. 
There  is  a  long  period  where  there  is  no  elevator. 

These  construction  elevators  will  have  to  have  a  competent  person 
to  operate  them  and  also  competent  people  to  maintain  them.  This  is  a 
big  feature  of  these  elevators  and  they  need  numerous  inspections.  Nor- 
mally, the  elevators  like  the  ones  in  this  building  are  inspected  by  law 
once  a  year.  On  a  construction  job,  in  my  opinion,  they  should  be  in- 
spected every  three  months  and  a  permit  issued  each  time.  Every  time 
they  are  moved,  they  should  be  inspected  and  safety  tested  again. 

Inman  S.  Reid,  District  E^igineer,  Construction  Section,  Division  of 
Industrial  Safety,  Department  of  Industrial  Relations: 

There  is  no  conflict  between  the  Construction  Section  and  the  Eleva- 
tor Section  within  the  Division  of  Industrial  Safety.  Now  a  comment 
was  made  on  high-rise  buildings,  and  I  might  further  clarify  that  to 
this  extent :  that  the  removal  of  the  height  limit  on  buildings  in  Los 
Angeles  has  highlighted  this  problem  of  construction  elevators  or  eleva- 
tors for  construction  personnel.  It  was  not  half  as  much  of  a  problem 
with  men  climbing  10  to  12  stories  as  it  is  climbing  up  to  30  stories,  so 
the  Construction  Section  of  the  division  has  been  well  aware  of  the  need 
for  personnel  elevators  on  high-rise  buildings,  and  also  a  need  of  close 
supervision  over  these  so-called  construction  personnel  elevators.  We 
heartily  agree  that  there  should  be  some  regulation  requiring  elevators 
for  construction  personnel  starting  at  some  figure,  whether  it  is  four 
stories  or  six  stories,  but  for  a  regulatory  body  to  decide. 
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One  means  of  hoisting  construction  personnel  allowed  at  the  present 
time  are  the  so-called  man  lifts,  which  are  endless  belts  with  platforms 
on  the  belts.  Personally  I  don't  approve  of  those  and  I  thmk  that  is 
something  that  needs  to  be  considered  along  with  the  whole  problem  of 
construction  personnel  elevators.  There  have  been  at  least  two  bad  ac- 
cidents this  year  in  southern  California  involving  the  use  of  these  man 
lifts. 

John  Witte,  Chairman,  Safety  Committee,  Associated  General  Con- 
tractors: 

We  have  worked  for  the  last  five  years  and  more  accurately  the  last 
three  years,  in  two  groups.  One  is  the  Governor's  Safety  Group,  which 
meets  in  this  very  room  occasionally  during  the  year.  Then  we  have  a 
committee  for  the  Revision  of  Safety  Orders,  and  we  have  been  meeting 
for  the  last  three  years,  I  would  say  on  the  average  of  twice  a  month 
with  the  idea  of  drawing  up  new  revised  safety  orders.  We  have  had 
meetings  in  southern  California  in  Los  Angeles,  and  m  the  north  m 
San  Francisco,  we  have  had  two  sessions  in  Fresno.  I  might  add  that  tne 
committees  are  made  up  of  representatives  of  labor  and  management 
and  representatives  from  the  Department  of  Industrial  Relations.  Now 
between  those  meetings  and  those  people  we  have  come  up  with  what 
we  feel  are  adequate  safety  orders  pertaining  to  any  phase  ot  con- 
struction. We  have  been  working  on  these  from  five  to  seven  years  and 
it  has  been  accelerated  the  last  three  years,  particularly  this  year  when 
it  was  all  brought  to  a  head.  We  now  have  safety  orders  that  are  ready 
to  go  to  public  hearing  in  San  Francisco  and  in  Los  Angeles  the  first 
of  next  month.  Now  at  the  public  hearing  there  undoubtedly  is  going 
to  be  an  extensive  discussion,  but  essentially,  I  believe,  we  will  have  the 
orders  as  they  stand  with  proposed  revisions. 

C.  V.  Holder,  Building  and  Contractors  Association: 
The  thing  that  I  would  like  to  see  clearly  brought  out  here  is  that, 
as  far  as  personnel  elevators  are  concerned,  the  contractors  are  not  in 
any  way  in  conflict  with  the  unions,  in  regard  to  the  rigid  inspection  ot 
elevators  that  are  used  for  personnel.  It  seems  to  me  that  what  has  been 
said  here  is  that  there  is  going  to  be  a  personnel  elevator  on  every  30b. 
Now  my  thinking  on  this  would  be  that  if  you  had  a  personnel  elevator 
for  buildings  that  go  beyond  five  floors,  what  is  being  said  here  is  that 
this  elevator  will  be  used  to  transport  a  man  from  the  fifth  to  the  sixth 
floor  and  from  the  sixth  to  the  seventh.  I  just  wanted  this  clearly 
brouo-ht  out,  for  certainly,  in  the  rigid  inspection  of  a  personnel  eleva- 
tor there  would  be  no  objection  to  this  at  all  by  the  contracting  units 
in  any  elevator  that  was  used  for  the  transport  of  men.  We  do  not  think 
that  an  elevator  should  be  restricted  only  to  the  use  of  men  and  tool- 
boxes We  think  that  that  elevator  should  be  absolutely  safe  it  it  is  to 
be  used  by  men  and  toolboxes,  but  when  the  elevator  is  not  m  use,  it 
would  be  a  ridiculous  cost  to  assume  that  an  operating  engineer  would 
sit  and  wait  until  somebody  wanted  to  go  from  the  fifth  to  the  sixth 
floor  or  from  the  sixth  to  the  seventh  or  the  seventh  to  the  eighth. 
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Thomas  E.  Fitzgerald,  International  Vice  President  and  Regional 
Business  Agent,  Elevator  Constructors  International: 

Tlie  information  a-v  ailable  to  my  committee  pertaining  to  accidents  of 
workmen  climbing  ladders  and  in  construction  stairwells  that  are  in- 
complete, includes  the  following  items:  In  1962  throughout  the  nation, 
the  information  states  that  there  were  14,000  deaths  and  two  million 
disabling  injuries,  a  large  percentage  of  which  were  due  to  climbing. 
In  1962  in  California  alone,  752  lost-time  accidents  were  construction 
workers;  directly  attributable  to  falls  from  ladders  and  injuries  sus- 
tained due  to  incompleted  stairwells.  There  is  no  possible  way  to  isolate 
trauma  or  cardiac  conditions  brought  on  by  excessive  climbing,  this 
being  a  dangerous  activity  whether  ascending  or  descending.  Accord- 
ing to  a  recent  report  by  Albert  B.  Tieburg,  State  Director  of  Employ- 
ment, out  of  $11,500,000  in  claims  paid  out  in  the  second  months  of 
1962,  $5,800,000  was  paid  to  7,400  persons  for  heart  disease  during  this 
same  period. 

The  State  of  California  is  investing  millions  of  dollars  in  training 
and  enriching  our  skills  to  meet  the  demands  of  the  construction  in- 
dustry. Our  in\  estigation  also  showed  that  the  highly  skilled  and  more 
qualified  men  of  the  building  trades  were  of  an  average  of  42  years.  We 
found  that  by  cheeking  progress  of  the  workmen  of  all  ages,  walking 
up  six  floors,  there  was  an  average  loss  of  time  of  28  minutes  to  the  sixth 
floor.  On  a  building  of  some  10  to  15  floors,  this  loss  of  time  sharply 
increased  above  the  sixth  floor.  Our  report  to  you  does  not  take  into 
consideration  the  items  of  falling  objects  that  are  encountered  on  all 
construction  work  and  cause  crippling  injuries  and  lost-time  accidents. 
Our  recommendation  to  this  body  is  that  on  every  construction  site 
of  five  floors  or  over,  for  the  protection  of  the  workmen,  a  personnel 
elevator  be  provided  free  from  the  incumbrances  and  danger  of  freight 
or  building  material. 

I  am  sure  that  the  contractors  on  an  item  of  this  nature  are  interested 
in  the  immediate  costs.  On  a  large-size  construction  site,  a  building  of 
15  to  20  stories,  there  are  10  or  11  crafts  involved  in  its  construction  by 
the  time  the  project  has  reached  the  third  or  fourth  floor.  This  repre- 
sents approximately  150  to  250  men  and  the  average  wage  rate  for  these 
crafts  is  $4.62  per  hour.  For  the  sake  of  argument,  say  that  100  of  these 
men  are  working  around  the  sixth  floor.  Your  arithmetic  will  show 
you  that  something  like  $231  per  half -hour  is  involved  in  nonproduc- 
tive time.  A  slow-speed  personnel  elevator,  depending  upon  the  stops 
involved,  will  travel  10  floors  per  minute.  Here  is  a  saving  to  a  con- 
tractor of  several  hundreds  of  dollars.  The  elevator  not  being  provided 
for  the  purpose  of  hauling  freight  or  building  material,  there  should 
be  no  tieups  or  delay  in  expediting  personnel  throughout  the  building. 
We  have  found  that  subcontractors  are  happy  to  pay  a  nominal  cost  to 
expedite  the  movement  of  their  workmen  and  have  them  arrive  at  an 
upper  level  with  no  loss  of  efficiency. 

I  would  like  to  take  this  opportunity  to  say  that  state  and  city 
codes  of  the  Elevator  Division  are  being  rewritten  at  the  present  time 
to  cover  the  installation  of  workmen  personnel  elevators.  This  will  in- 
clude the  periodic  tests  and  inspection  by  their  personnel. 

4— L-1278 
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Vincent  L.  White,  Assistant  Chief,  Division  of  Industrial  Safety, 
Department  of  Industrial  Kelations: 

Speaking  briefly  on  tlie  subject,  as  I  understand  it  this  proposed 
legislation  would  do  two  things:  it  would  provide  elevators  on  build- 
ings under  construction  five  or  more  stories  high,  and  it  would  further 
provide  a  very  good  type  of  elevator.  Both  of  those  are  worthwhile 
goals.  The  division  favors  this  move.  The  only  question  we  would  have 
at  all  is  the  matter  of  timing,  and  I  am  sure  this  committee  is  more 
alert  to  this  than  our  division  as  to  whether  the  industry  is  ready  to 
take  a  big  step  like  this.  We  particularly  believe  that  the  industry 
should  take  the  step  on  providing  elevators  on  buildings  five  or  more 
stories  high.  In  fact,  we  have  a  proposal  right  now  in  our  construction 
orders.  They,  by  the  way,  are  up  for  adoption  now.  And  we  have  a 
proposal  in  there  that  would  call  for  this  same  thing.  It  would  call  for 
elevators  on  multistory  buildings  for  construction  workers.  So  we're 
thinking  along  the  same  lines  as  this  committee  in  that  respect.  We 
were  no°t  thinking  of  making  these  elevators  as  good,  as  permanent,  as 
those  that  go  in  buildings,  and  I  see  that  that  is  proposed  here.  We 
believe  that  there  should  be  two  classes  of  elevators.  One  for  the  build- 
ing that  must  last  50  years,  and  another  for  the  construction  job  that 
maybe  lasts  two  or  three  years.  But  we  agree  that  it  should  be  a  good, 
sound,  safe  elevator. 

Jack  Valov,  Supervisor  for  the  Construction  Section,  Division  of 
Industrial  Safety: 

The  Construction  Section  has,  for  some  time,  been  holding  meetings 
with  what  we  consider  our  revision  committees  to  form  proposals  and 
to  brino-  out  most  recent  thoughts  so  that  we  might  revise  the  construc- 
tion orders  and  aim  at  modernizing  or  keeping  in  touch  with  construc- 
tion problems  as  thev  change  in  this  rapidly  changing  business.  There 
has  been  a  proposal  made,  Section  1630,  which  refers  to  access  to  multi- 
story buildings.  The  original  proposals,  as  brought  to  our  committee, 
called  for  six  stories  or  more  on  highrise  buildings  to  provide  a  method 
or  means  of  carrying  men  and  material  to  these  high  reaches.  At  sub- 
sequent hearings  or  meetings,  our  committee  changed  this  to  four  stories 
or  more  I  am  sure  that  before  this  becomes  law  we  will  have  quite  a  bit 
of  opposition— perhaps  we'll  fail  to  achieve  or  reach  this  four-floor 

limit.  ^  .  1 

It  appears  with  manv  contractors,  that  five  or  six  or  perhaps  seven 
stories  is  the  economical  breaking  point  for  making  money  m  raising 
materials  and  men.  If  you  take  a  large  building  and  you  have  300  men 
working  there,  it  becomes  quite  obvious  that  if  you  walk  stairs  all  day 
long  wfth  300  people,  you  are  losing  a  lot  of  money.  _      , 

The  committee  did  not  consider  the  separation  of  men  or  material  m 
these  hoists.  In  other  words,  we  were  concerned  with  providing  some 
access  where  the  law  did  not  require  any  at  this  time.  It  may  be  that 
men  will  be  mixed  with  material.  It  may  be,  as  some  contractors  do 
every  five  minutes  when  they  do  run  an  elevator,  that  they  run  a  load 
of  material,  the  next  load  will  be  men.  This  issue  was  not  brought  out 
at  the  committee  meetings. 
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The  division  is  concerned  witli  the  design,  the  erection,  and  with 
other  features  of  construction  elevators  for  men  or  materials.  In  our 
new  revisions,  we  say  that  in  lieu  of  a  construction  elevator,  installa- 
tions complying  with  the  elevator  safety  orders  may  be  used  as  con- 
struction elevators. 

The  Labor  Code  is  precise  in  the  elevator  section,  but  it  lacks  that 
precision  in  the  construction  section.  It  points  out  a  construction  eleva- 
tor to  lift  men  or  materials  and  then  says  the  division  shall  inspect. 
But  at  no  time  does  it  say,  as  it  does  to  the  elevator  people,  that  you 
shall  inspect,  that  you  shall  permit,  that  no  elevator  shall  operate  with- 
out a  permit,  without  a  fee,  without  a  precise  date  and  time  of  inspec- 
tion; and  it  is  my  personal  feeling  that  at  this  time  this  hearing  and 
other  hearings  that  have  occurred  are  attempting  to  break  through  and 
to  point  out  some  of  these  areas  of  perhaps,  shall  I  say,  evasion,  or  lack 
of  precision.  AVe  feel  that  there  is  a  necessity  for  annual  inspections  and 
for  identification.  Not  only  of  elevators  but  of  cranes  and  other  types 
of  hoisting  equipment.  We  feel,  in  general,  that  a  stiffening  of  minimum 
standards,  or  we'll  say  a  new  form  of  higher  minimum  standards,  is 
necessary.  It  is  my  hope  that  we  can  make  a  transition  with  labor  and 
with  industry  without  jolting  this  particular  industry  or  asking  for 
such  great  miuimums  that  Ave  cannot  achieve  these  things.  The  neces- 
sity is  there.  How  we  do  it  is  another  problem. 

Safety  in  Lumbering-  and  Related  Industries 
FINDINGS 

Although  the  frequency  rate  of  injuries  is  relatively  high  in  the  lum- 
ber industry,  the  local  safety  committees  appear  to  be  functioning 
well  in  cooperation  with  employers  and  the  Division  of  Industrial 
Safety  in  identifying  and  directing  attention  to  unsafe  operations  in 
the  various  phases  of  the  industry. 

Safety  provisions  are  also  given  close  attention  in  most  contract  agree- 
ments between  employers  and  labor  unions. 

Good  relations  with  DiA'ision  of  Industrial  Safety  personnel  appear 
to  exist  with  the  employers  and  workers  in  the  industry. 

RECOMMENDATIONS 

1.  Clarification  may  be  needed  as  to  workmen's  compensation  cover- 
age on  proprietary  drivers  of  logging  trucks. 

2.  The  Division  of  Industrial  Safety  should  consider  amending  its 
safety  orders  covering  the  loading  and  securing  of  logs  on  hauling 
equipment  and  logging  trucks. 

Hearing-  in  Eureka,  September  28,  1964 

The  following  are  pertinent  excerpts  from  testimony  given  at  this 
hearing : 

Frank  E.  Gordon.  Local  98,  International  Woodworkers  of  America^ 
AFL-CIO: 

There  are  just  a  few  things  that  I  would  like  to  call  to  the  attention 
of  the  committee  that  are  giving  us  trouble.  One  in  particular  is  the 
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manliancllino-  of  heavv  timber  in  sawmills.  lu  most  of  tlie  larger  plants 
these  heavy  ^timbers  are  handled  by  the  crane  method,  but  m  some  ot 
the  plants  thev  send  them  out  on  the  green  chain.  So  they  have  to  be 
handled  off  tlie  green  chain,  and  we're  getting  a  lot  of  back  injuries 

and  ruptures  from  it.  .       ,     -,      i        n         .i         ni 

The  green  chain  is  the  chain  that  carries  the  lumber  from  the  mUl 
out  to  be  piled  or  to  be  shipped  to  some  other  kind  of  mill  When  you  re 
handling  them  by  hand  it  takes  quite  a  bit  of  lifting.  Some  of  these 
operations,  with  respect  to  men,  you  take  8  by  10  s  and  6  by  10  s  b  by 
12 's,  in  fact  in  one  mill  I've  come  into,  they're  handling  4  by  lb  s,  1 

think  thev  were.  ^  i  •       ..i,    „ 

These  are  about  42  feet  long  and  they  had  two  men  taking  those 
things  out.  They  said  thev  were  giving  them  lots  of  time.  But  it  they 
need  more  men,  we'll  put  more  men  on  it.  There  was  one  man  m  the 
hospital  when  I  was  out  there  because  one  of  the  other  men  slipped  a 
little  bit  and  the  load  dropped  on  him  and  threw  his  back  out,  and  a 
back  injury  of  that  kind  can  be  serious  for  these  men.  So  we  maintain 
that  all  of  that  stuff  should  be  put  over  a  -separate  chain  where  it  can 
be  handled  with  some  kind  of  crane.  .  •    +i    + 

The  excuse  that  is  given  by  the  operator  in  most  instances  is  that 
they  put  more  men  on  it  when  they  have  the  heavy  timbers  to  ^andie, 
but  we  find  that  is  practicaUy  as  dangerous  as  having  one  man  handle 
it,  because  if  two  men  are  handling  one  of  those  timbers  and  one  ot 
them  happens  to  slip  or  something,  why  the  other  one  gets  the  whole 
load  on  him  unexpectedly  and  you  have  an  injury.  There  s  no  limit  set 
as  I  understand  it,  in  the  program  on  this  thing,  but  something  should 

be  done  about  it.  „,  .    _  , . 

In  this  part  of  the  country,  you  have  a  lot  of  large  timbers  and  most 
of  the  union-operated  mills  have  a  limit  in  their  contracts  ot  what  the 
men  are  supposed  to  handle  on  the  green  chain  for  that  type  ot  timber. 
Another  thing  that  has  been  brought  to  our  attention  is  the  break- 
age on  the  highwav  of  hauling  equipment,  with  the  logs  spilling  on  the 
hro-hwav  and  things  of  that  kind,  and  we  were  wondering  if  there 
couldn'\  be  some  kind  of  inspection  or  something  of  the  hauling  equip- 
ment to  prevent  that.  It  seems  to  be  mostly  gyppo  haulers  that  have 
this  trouble,  and  in  fact  the  most  recent  ones  have  been  that.  <-ertainly 
it's  nervewracking  to  think,  every  time  you  meet  a  load  ot  logs,  tnat 
that  load  might  be  dumped  right  in  your  lap,  and  it  seems  to  me  rather 
unnecessarv  to  have  a  setup  of  that  kind.  ^ 

Another 'thing  that  we  are  wondering  about  is  if  there  s  ever  an>- 
thin-  done  about  the  hours  of  work  for  people  driving  heavy  equip- 
ment. Now  we  find  there  again  people  who  are  driving  their  own 
trucks  working  in  the  neighborhood  of  20  hours  a  day  regularly.  Ihey 
take  off  at  two  in  the  morning  and  they  get  in  around  seven  or  eight  at 
night,  and  then  put  in  several  hours  monkeywrenchmg  on  their  trucks. 
It^s  the  opinion  of  our  people  that  a  man  just  isn't  working  at  top 
efficiency  when  he's  putting  in  that  kind  of  hours  on  the  30b. 

Leonard  Cahill,  Secretary-treasurer,  Redwood  District  Council  of 
Lumber  and  Sawmill  Workers,  AFL-CIO: 

In  most  of  the  mills  we  have  a  safety  committee  that  is  set  up  to  meet 
each  month  for  the  inspection  of  the  various  mills  and  to  turn  m  tne 
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violations,  if  any,  and  these  are  usually  Avorked  out  within  the  next  30 
days  with  the  employer.  If  not,  then  we  call  in  the  state  safety  inspec- 
tor, and  he  makes  an  inspection  and  takes  the  violation  to  the  employer 
and  tells  him  he's  in  violation  of  the  law. 

We  find  that  the  top  officers  in  the  operation  many  times  let  things 
go  that  we  haven't  found  out  about.  There  are  violations  that  they  let 
go  and  they  are  not  always  taken  care  of  and  sometimes  it  takes  time. 

We've  been  fighting  and  insisting  through  the  meetings  they  had 
between  the  employers  and  the  Division  of  Industrial  Safety  that  there 
are  not  enough  teeth  in  the  law  many  times  to  enforce  an  unsafe  condi- 
tion. There  are  too  many  and  it  takes  too  long,  and  there  are  too  many 
loopholes  in  the  law  to  enforce  safe  conditions  when  they  come  up  right 
away.  In  other  words  you  may  see  something  unsafe  but  we  can't  just 
say,  "Shut  this  job  down,"  because  w^e  think  it's  unsafe,  unless  we 
have  something  that's  real. 

I  'd  like  to  state  that  we  have  no  quarrel  with  the  Division  of  Indus- 
trial Safety.  We  have  good  relations  with  Mr.  Batterton  and  Mr.  Bru- 
baker  whenever  we  call  on  them.  As  far  as  what  I  was  mentioning  and 
what  the  staff  was  talking  about  w^as  this  green  chain,  and  Mr.  Batter- 
ton  has  agreed  to  look  at  it  next  week  and  to  get  something  done 
about  it. 

Clarence  E.  Startt,  General  Superintendent,  Lorenz  Lumber  Com- 
pany : 

Load  Binders:  On  checking  Article  12,  Division  of  Industrial 
Safety  Code  of  Logging  and  Saw^mill  Safety  Orders,  we  have  the 
framework  set  up  to  cover  the  binding  and  safe  transportation  of  logs, 
however,  the  f-inch  cable  binders  set  forth  in  Article  5288  are  not  ade- 
quate for  off  highway  loads.  This  should  be  given  consideration  as  an 
addition  to  this  article  and  not  as  a  new  law.  I  v^^ould  suggest  that 
nothing  less  than  ^-inch  I.AV.K.C.  rope  be  used  on  the  oft'  highway  loads 
for  both  gut  and  top  wrappers.  This,  I  am  sure,  can  be  enacted  with  the 
present  framework  of  these  orders. 

Weight  Lifting:  I  would  protest  any  such  enactment  of  law 
by  the  Division  of  Industrial  Safety  as  I  do  not  believe  there  is  any 
realistic  approach  to  this  problem.  The  size  of  the  article,  the  position 
in  which  one  must  lift,  hoAV  and  when  this  lifting  is  to  be  done  are  all 
factors  that  w^ould  be  impossible  to  delineate  in  any  written  set  of  rules. 
This  would  lead,  I  am  sure,  to  considerable  confusion  and  would  in  no 
way  help  the  safety  factor  in  manual  labor. 

Workmen's  Compensation:  I  wish  to  reiterate  that  we  need  a 
definite  clarification  of  the  workmen's  compensation  law  as  it  covers 
the  proprietary  driver  of  logging  trucks  and  other  vehicles.  As  it  now 
stands,  every  operator  who  employs  a  so-called  "gj^ppo  trucker"  is 
subject  to  the  opinion  of  one  hearing  officer  in  the  event  of  accident  to 
this  trucker  as  to  whether  or  not  the  employer  has,  as  the  law  states, 
adequate  workmen's  compensation  on  every  employee.  The  law  specifi- 
cally states  that  one  cannot  be  self -insured  which  leaves  a  doubt  in  an 
employer's  mind  as  to  who  is  responsible  for  workmen's  compensation 
on  a  proprietary  trucker. 
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Hours  of  Labor  of  a  Gyppo  Trucker:  Here  again  this  subject, 
I  believe,  is  pretty  well  taken  care  of  in  the  Gaffney  Law  that 
requires  every  operator  of  a  heavy-duty  vehicle  to  have  in  his  possession 
at  all  times  a  chauffeur's  license  or  a  class  B  license  which  entitles  him 
to  operate  heavy-duty  trucks  regardless  of  ownership.  Any  violation  of 
the  Vehicle  Code  is  cause  for  revocation  of  this  chauffeur's  license,  and, 
since  the  Vehicle  Code  states  no  registered  chauffeur  will  be  allowed  to 
operate  a  vehicle  for  longer  than  16  hours  out  of  each  24-hour  day,  here 
again  we  already  have  the  framework  set  up  to  take  care  of  this 
problem. 

Economics  of  Safety:  I  believe  that  this  is  one  factor  in  the 
safety  programs  of  our  Department  of  Industrial  Relations  as  well  as 
in  the  field  of  top  management  that  has  been  overlooked  in  trying  to 
sell  safety  to  the  employer.  It  is  an  impossiblity  to  write  regulations 
that  will  provide  all  of  the  adequate  safety  measures  that  would  be 
required.  We  cannot  legislate  safety ;  we  can  only  set  up  the  framework 
under  which  good  safety  programs,  an  adherence  to  good  common  sense 
methods  will  accomplish  our  goal.  As  one  of  the  other  gentlemen  testi- 
fied "our  insurance  rates  on  workmen's  compensation  have  almost 
tripled  in  the  last  12  years. ' '  This  is  a  deplorable  situation  and  I  doubt 
that  few  operators  have  really  taken  into  account  the  cost  factor  in- 
volved. Safety  and  efficiency  cannot  be  separated;  the  reverse  is  true. 
Once  every  employer  realizes  that  he  cannot  continue  to  pay  his  in- 
surance premiums  and  let  someone  else  head  the  safety  program  for 
him,  we  will  be  able  to  cut  the  rate  considerably  as  well  as  keep  down 
this' incidence  of  more  and  more  legislation  which  on  the  broad  plan  can 
only  be  enforced  by  the  employer  himself. 

D.  R.  Mitchell,  Georgia-Pacific  Cotyoration: 

I  have  just  a  few  comments  I  would  like  to  make  in  reference  to  the 
previous  discussions  relative  to  back  injuries.  Numerous  references  have 
been  made  to  injuries  resulting  from  lifting  an  x  number  of  pounds. 
Over  the  past  five  years,  we  have  been  experiencing  numerous  back 
injuries.  The  difficulty  is  to  legislate  a  specific  amount  of  weight  any 
one  individual  could  or  could  not  lift  safely. 

The  other  reference  I  would  like  to  make  is  in  regard  to  what  we 
often  call  "moonlighting"  in  the  industry,  which  has  a  reflection,^  I 
feel,  in  regard  to  the  truckdrivers  driving  so  many  hours  per  day.  I'm 
sure  that  the  Georgia-Pacific  Corporation  has  employees,  and  I'm  cer- 
tain likewise  that  there  are  other  employers  in  this  group,  who  have 
employees  who  work  an  eight-hour  shift  in  our  operations  and  then  in 
some  instances  work  another  eight-hour  shift  elsewhere,  or  at  least  a 
half  shift  of  four  hours.  I  feel  that  if  you  were  to  legislate  for  a  certain 
number  of  hours  for  one  type  of  occupation,  it  seems  it  should  also  fit 
the  same  pattern  of  various  other  occupations. 

Edward  A.  Brubaker,  Supervising  Engineer,  Division  of  Industrial 
Safety,  San  Fra7icisco: 

In  terms  of  statistics,  the  latest  figures  on  accidents  in  this  industry 
have  been  published  by  the  Division  of  Labor  Statistics  for  1963^  In 
this  industry  the  total  number  of  injuries  was  a  little  over  7,000— 
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actually  7,500  injuries.  This  is  not  a  lar^^e  number  of  injuries,  yet  when 
you  tliink  of  this  in  terms  of  frequency  rate,  the  frequency  rate  of  46 
for  the  lumber  industry,  it  means  that  this  is  about  90  injuries  per 
thousand  employees  in  terms  of  normal  statistics,  and  this  happens  to 
'be  the  highest  frequency  rate  for  injuries  per  thousand  of  any  major 
industr.y  in  this  state  that  we  know  of.  Next  to  this  is  construction, 
which  has  about  88  injuries  per  thousand.  So  even  though  the  record 
has  improved,  and  very  decidedh'  improved,  there's  still  a  long  way 
to  go,  with  a  lot  to  be  done. 

I  think  as  far  as  our  function  is  concerned,  this  probably  will  relate 
to  the  number  of  people  who  are  assigned  to  work  in  this  industry  and 
what  we  try  to  do  about  it  safetywise.  "We  have  had  the  same  thing 
for  the  past  several  years  now,  with  approximately  five  to  six  man-years 
of  effort  in  this  industry.  "When  you  consider  that  this  is  devoted  to 
7,000  in  the  logging  industry,  this  is  a  large  percentage  of  our  man- 
power assigned  to  this  ^ole  function.  For  the  other  industr^^  that  the 
industrial  section  is  responsible  for,  we  have  approximately  130,000 
injuries,  lost-time  injuries,  with  a  total  manpower  of  about  55  engineers 
in  the  field,  so  normally  the  average  man  is  assigned  a  workload  of 
2,300  injuries;  whereas,  for  the  lumber  industry  and  forest  products, 
it  has  1,000  to  2,000 — actually  it  averages  out  about  1,200.  I  think  in 
our  own  efforts  we  have  certainly  concentrated  and  put  our  manpower 
in  this  field  because  of  its  extremely  high  frequency  rate. 


CHAPTER  5 

SUBCOMMITTEE  ON  APPRENTICESHIP  TRAINING 

The  Subcommittee  on  Apprenticeship  Training  was  created  to  study 
the  provision  of  H.R.  160  (Foran)  1963  General  Session,  and  A.B.  604 
(Dymally  and  others)  1963  General  Session.  Assemblyman  John  Fran- 
cis Foran  was  appointed  chairman.  The  other  members  of  the  committee 
were  Assemblymen  Robert  E.  Badham,  Lou  Cusanovich,  Merv^Ti  M. 
Dvmally  and  Alfred  H.  Song.  t  i     o-i    mci    q 

The  subcommittee  held  the  following  hearings:  July  Zl,  1964,  ban 
Francisco;  September  15,  1964,  Los  Angeles;  October  21,  1964,  Sacra- 

The  general  subject  of  these  hearings  was:  Ue  overall  effectiveness 
of  the  California  apprenticeship  program ;  means  to  bring  about  fuUer 
participation  by  labor  and  management;  and  possible  incentives  to 
participation.  The  subject  matter  was  largely  embodied  m  House 
Resolution  160,  which  was  introduced  in  the  1963  Regular  Session 
bv  Assemblvman  John  Francis  Foran.  The  subcommittee  also  heard 
related  testimonv  on  AB  604,  by  Assemblyman  Mervyn  M.  Dymally, 
which  was  referred  to  it  for  interim  study  by  the  Assembly  Rules 
Committee  of  the  1963  Regular  Session.  .-,,   ^  i  t,       . 

HR  160  recognized  the  crucial  importance  of  a  skilled  labor  lorce 
in  California.  It  also  suggested  that  apprenticeship  could  substantially 
contribute  to  the  building  up  of  such  a  skilled  force  m  the  state  i± 
properlv  utilized.  The  resolution  therefore  called  for  thorough  study 
of  the  existing  program  in  order  to  induce  maximum  participation 
and  cooperation.  i.  •  ^ 

Since  the  scope  of  the  resolution  was  a  very  broad  one,  a  briet 
summary  of  some  of  the  concepts  of  apprenticeship  may  be  desirable 
to  indicate  the  general  direction  of  the  subcommittee's  inquiry.  In 
the  first  place,  the  objective  of  apprenticeship  is  naturally  to  tram 
an  adequate  number  of  youths  to  meet  the  needs  of  industry  for  skilled 
workers  Ever  since  the  enactment  of  the  Shelley-Maloney  Act  ot  1937, 
California's  apprenticeship  program  has  developed  to  a  point  where 
we  lead  the  nation  in  this  particular  activity.  Apprenticeship  pro- 
grams are  training  some  24,000  apprentices  in  roughly  a  hundred 
different  trades.  .,, 

If  we  are  satisfied  with  simply  comparing  our  own  progress  witn 
that  of  other  states,  there  would  be  little  purpose  m  attempting  to 
improve  it.  On  the  other  hand,  if  we  examine  some  rather  elementary 
facts  of  economic  life  in  California,  there  is  a  great  deal  to  be  done^ 
Thus  the  subcommittee  was  concerned  not  only  with  the  quality  ot 
the  present  program,  but  with  the  quantity  of  skilled  workers  which 
can  be  produced.  .  . 

California's  economy  will  grow  and  prosper  m  direct  relation  to 
industrv's  ability  to  expand  its  facilities  in  operation.  But  m  the  tace 
of   an  ■increasingly   accelerated   technological   development,    industry 
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cannot  expand  without  a  sufficient  skilled  work  force.  It  was  wuth  this 
in  mind  that  the  subcommittee  sought  for  means  to  develop  an  appren- 
ticeship program  capable  of  meeting  the  present  and  future  needs  of 
this  state  for  a  well-trained  work  force.  This  issue,  of  course,  is  com- 
pounded by  the  rapid  disappearance  in  our  economy  of  the  job  oppor- 
tunities for  the  unskilled  and  the  semiskilled.  The  technological  revolu- 
tion that  is  going  on  in  California  and  the  nation  places  a  premium 
on  the  services  of  skilled  workers.  Still  another  complicating  factor  is 
the  massive  migration  of  people  to  this  state,  many  of  whom  bring  little 
or  no  skills  to  find  such  jobs  as  may  be  available. 

One  of  the  areas  the  subcommittee  explored  was  in  the  direction  of 
determining  what  methods  would  be  effective  in  making  a  promise 
of  apprenticeship  clear  to  those  entering  the  labor  force  and  to  those 
w'ho  may  hire  them.  Because  of  the  voluntary  nature  of  apprenticeship, 
it  was  felt  that  a  greater  effort  toward  generating  interest  is  necessary. 
A  part  of  this  generation  of  interest  would  be  to  make  it  abundantly 
clear  to  our  younger  people  that  their  earning  capacity  will  be  signifi- 
cantly enhanced  by  the  possession  of  a  needed  skill.  At  the  same  time 
it  should  be  made  equally  clear  to  industry  that  the  existence  of  suffi- 
cient journeymen  in  their  respective  industries  depends  on  full  and 
active  cooperation  in  an  effective  apprenticeship  program. 

The  practice  of  pirating  journeymen  from  one  company  to  another 
is  pretty  widely  regarded  as  self -destructive  for  the  result  is  a  scarcity 
of  skilled  workers  so  as  to  create  an  excessive  demand  for  their  services 
ultimately  causing  wages  to  spiral  higher  and  higher. 

There  are  some  40,000  occupations  in  California,  at  least  designated 
occupations,  and  approximately  400  of  these  are  classified  as  appren- 
ticeable.  Of  these  occupations  classified  as  apprenticeable  only  about 
25  percent  actuallj'  participate  in  apprenticeship  programs.  Noncraft 
skills,  electronics  and  other  technical  skills  which  are  developing  in 
our  economy  demand  a  more  substantial  part  in  our  apprenticeship 
program. 

In  the  matter  of  fuller  participation,  incentives  need  to  be  found 
to  assure  a  most  vigorous  participation  by  both  labor  and  management. 
The  possibility  has  been  suggested  that  there  should  be  tax  incentives, 
rebates  or  reimbursements.  Whatever  the  answer,  the  subcommittee 
has  felt  that  this  is  a  matter  that  must  be  fully  explored. 

One  of  the  most  important  factors  which  must  be  taken  into  consid- 
eration is  that  of  the  minority  groups  as  they  relate  to  the  job  market 
in  the  State  of  California.  At  present  unemployment  is  more  than 
twice  as  high  among  minority  citizens,  and  it  is  recognized  that  they 
generally  represent  the  least  skilled  and  least  educated  of  our  society. 
In  California  this  problem  is  intensified  by  mass  migration  from  the 
southern  states  and  other  rural  areas. 

In  1920  the  agricultural  employment  represented  one-third  of  the 
total  labor  force.  Today  it  constitutes  approximately  8  percent.  These 
newcomers  to  California  settling  in  our  urban  centers  which  seek 
highly  specialized  and  industrial  skills  soon  discover  that  California 
is  not  the  land  of  opportunity  they  expected.  They  have  neither  a 
specialized  skill  nor  a  needed  skill  nor  educational  background,  and 
they  become  practically  unemployable.  The  result  in  social  and  politi- 
cal problems  is  clear  to  everybody. 
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Fiuallv  the  subcommittee  endeavored  to  explore  ways  to  diminish 
the  number  of  apprentices  who  drop  out  of  the  program  before  ac- 
quirincr  the  necessarv  skill.  The  apprentice  dropouts  not  only  dimmish 
their  own  chances  of  finding  permanent  and  productive  employment 
but  thev  drain  the  resources  of  the  employers  so  as  to  seriously  impair 
full  and  continued  participation  by  management  in  the  program.  Llti- 
matelv  this  in  turn  weakens  the  overall  effectiveness  of  tlie  program. 

Finallv  with  our  rapid  technological  development,  we  find  that  the 
economv  is  demanding  more  diverse  skills,  and  when  we  tram  one  man 
for  a  particular  trade  or  craft  he  may  not  stay  m  that  craft  for  a 
verv  lono-  period  of  time,  and  consequently  we  must  look  to  making 
his  "training  as  flexible  as  possible  so  as  to  meet  the  ever-changing  needs 

of  industry. 

FINDINGS 

While  California  has  one  of  the  most  advanced,  if  not  the  most  ad- 
vanced apprenticeship  training  programs  in  the  nation,  it  lags  tar 
behind  its  potential.  There  are  about  24.200  apprentices  m  the  program 
in'California  at  the  present  time.  This  represents  probably  about  one- 
fifth  of  the  number  that  should  be  in  apprenticeship  programs.       ^^ 

There  are  about  400  occupations  in  California  considered  to  be  ap- 
prenticeable."  But  only  about  25  percent  of  these  occupations  have 

apprenticeship  programs.  •  1 4.  i.    •   a,.^^a 

If  incentives  were  provided,  management  and  labor  might  be  mduced 
to  a  fuller  participation  in  apprenticeship  programs. 

In  recent  vears  there  have  been  developed  industrial  m-service  tram- 
in-  pro-rams,  public  and  private  school  training  programs  that  overlap 
into  the^^'apprenticeable"  trade  area  and  meet  a  great  deal  of  current 
occupational  training  needs.  . 

The  impact  on  the  unemploATuent  problem  m  California  of  an  ex- 
panded apprenticeship  training  program  does  not  promise  to  make  as 
much  of  a  contribution  to  the  reduction  of  the  uneinplo.-ment  rate  as 
all  persons  of  goodwill  would  hope.  Nevertheless,  the  committee  feels 
that  all  reasonable  efforts  should  be  made  to  encourage  such  an  expan- 

RECOMMENDATION 
That  the  Division  of  Apprenticeship  Standards  of  the  Department  of 
Industrial  Relations,  in  cooperation  with  the  State  Department  of  Em- 
plovment,  develop  and  submit  to  the  Legislature  a  P^^^f  ^^^^f.^^f!^;/;; 
J-rekte  inc'entives  to  employers  and  others,  including  but  not  limited  to, 
direct  reimbursement  for  cost  of  training,  such  a  program  to  be  admin- 
istered under  the  California  apprenticeship  law  and  regulations.  It  is 
proposed  that  such  a  program  be  presented  on  a  pilot  project  ba.sis 
which  would  be  directed  to  creating  new  opportunities  for  imemployed 
youth  to  learn  apprenticeship  trades  in  industries  where  there  is  al- 
ready a  need  for  additional  craftsmen. 

Assembly  Minority  Report  on  Apprenticeship  Training 
The  undersigned  members  of  the  Subcommittee  on  Apprenticeship 
Trainin-  cannot  agree  with  either  the  findings  nor  the  recommendation 
of  the  subcommittee  for  the  following  reasons: 
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1.  Although  the  Director  of  the  Division  of  Apprenticeship  Stand- 
ards claimed  that  there  is  a  pressing  need  for  the  expansion  of  the 
state's  sponsored  apprenticeship  programs,  there  was  little  or  no  evi- 
dence of  such  need  aside  from  this  self-serving  assertion. 

2.  Industry  spokesmen  demonstrated  that  private  industry  now  has 
efficient  training  programs  which  adequately  provide  for  their  needs. 
Little  desire  to  have  the  state  expand  its  apprenticeship  programs  was 
expressed  by  employers.  As  a  matter  of  fact,  opposition  to  the  intrusion 
of  the  state  in-training  programs  was  rather  forcibly  expressed. 

3.  It  is  fair  to  assume  that  if  industry  believed  the  state  could  be  of 
any  real  assistance  in  this  field,  it  would  have  had  representatives  ap- 
pear before  the  committee  to  urge  state  action. 

4.  No  convincing  evidence  was  produced  to  support  the  assertion  that 
an  expanded  apprenticeship  program  would  reduce  unemployment. 

The  minority  feels  that  an  incentive  plan  such  as  recommended  by 
the  majority  would  entail  an  unnecessary  and  wasteful  expense  of 
state  money,  and  the  pilot  project  should  not  be  undertaken  in  the 
absence  of  convincing  evidence  of  a  need  for  an  expanded  state  pro- 
gram. 

ASSEMBLYMAN  ROBERT  E.  BADHAM 

ASSEMBLYMAN  LOU  CUSANOVICH 

The  following  testimony  is  pertinent  to  the  key  phases  of  the  sub- 
committee's inquiry : 

Dr.  Louis  Davis,  Professor  of  the  Department  of  Industrial  Engi- 
neering, University  of  California: 

Perhaps  I  should  indicate  at  the  start  that  my  interests  in  appearing 
before  this  committee  are  perhaps  restricted  to  a  particular  segment 
of  the  considerations  that  the  committee  is  looking 'into.  I  might  say 
that,  as  of  this  month,  we  have  at  the  University  of  California  the 
establishment  of  a  research  group — the  first  of  its  kind—particularly 
devoted  to  the  study  of  human  performance  in  technological  settings, 
and  one  of  the  new  studies  that  we  are  about  to  begin  is  being  financed 
by  the  United  States  Department  of  Labor.  It  is  particularly  directed 
at  looking  at  evolving  jobs  and  evolving  skills  with  implications  for 
training  and  education  with  advancing  technology,  and  this  study  is 
expected  to  be  started  within  the  next  month.  We  are  in  the  final  stages 
of  working  out  the  details.  So  that  this  particular  group  of  investi- 
gators, some  of  whom  have  been  drawn  from  different  countries  of  the 
world,  will  have  in  fact  carried  on  over  the  years  the  only  significant 
studies  in  this  area  and  will  be  available  for  advice  and  counsel  in  the 
conduct  of  studies  as  these  may  develop. 

I  think  I  've  mentioned  two  publications,  and  perhaps  I  might  mention 
a  third  that  should  be  looked  at.  One  is  the  review  called  ' '  Apprentice- 
ship in  Europe,"  which  was  written  by  Gertrude  Williams  at  the 
request  of  the  Minister  of  Labor  in  England  two  years  ago.  It  reviews 
every  apprenticeship  program  in  western  Europe.  The  other  is  a  study 
called  "Automation  in  Skill,"  done  by  Dr.  Grossman  at  the  request  of 
the  British  government.  He  is  one  of  our  new  staff  members,  a  professor 
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at  the  university,  a  former  professor  in  England.  Here  he  particularly 
looks  at  jobs  and  skills  in  automated  industry.  A  third  study  is  called 
"Vocational  Training  in  View  of  Technological  Change,"  which  was 
conducted  by  a  man  by  the  name  of  King  at  the  request  of  the  European 
Productivity  Agency.  Here  again  they  particularly  looked  at  what  is 
happening  to  jobs,  and  what  kind  of  training  is  likely  to  be  needed  as 
technology  evolves. 

My  own  interests,  of  course,  are  informational  interests,  research 
interests.  I  don't  have  any  particularly  program  that  I  would  bring 
before  the  committee.  It's  rather  early  for  me  to  make  any  such  state- 
ment, but  I  would  like  to  direct  the  committee's  attention  to  a  series 
of  developments  which  are  taking  place  in  very  diverse  sectors  which 
seem  to  be  pointing  in  the  direction  of  some  new  combination  of  tasks, 
some  new  combination  of  skills,  which  are  likely  to  have  an  impact 
not  only  on  apprenticeship  training,  but  on  vocational  training  in  gen- 
eral. They  are  likely  to  pose  some  real  problems  in  areas  which  concern 
present  established  job  boundaries  as  they  exist  in  industry. 

These  developments  are  probably  spurred  on  by  innovation  itself,  by 
new  products,  \yY  research  and  development,  and  by  changes  in  tech- 
nolog}^  All  of  you  seem  to  be  pointing  in  a  direction  of  individuals 
whose  training  is  such  that  they  can  be  useful  in  advanced  industrial 
situations  to  carry  out  a  number  of  related  tasks  which  we  now  carry 
out  in  more  specialized  fashion.  Mainly  such  tasks,  for  instance,  as 
servicing  of  automatic  equipment  in  which  the  individual  would  need 
to  know  something  about  electronics,  electricity,  hydraulics,  pneumatics, 
something  about  control  theory  and  so  on. 

Now  the  French  National  Vocational  Training  Establishment  has  al- 
read}'-  embarked  upon  these  particular  changes.  They  call  it  the  poly- 
valent craftsman,  which  I  think  we  can  interpret  as  the  multiple-skilled 
craftsman.  This  program  in  France  is  now  underway,  probably  about 
five  to  seven  years.'  It  is  done  under  their  apprenticeship  arrangements, 
and  those  apprenticeship  arrangements  are  rather  different  from  ours. 
In  fact  they  have  a  variety  of  apprenticeship  arrangements  in  which 
apprenticeships  are  based  in  schools  from  which  apprentices  go  out  and 
get  practical  experience  in  related  industries,  and  also  where  they  are 
in  industries  working  on  the  job  and  are  assigned  to  schools  for  a  certain 
number  of  hours  per  day  and  so  on. 

There  are  three  or  four  arrangements  that  the  French  have.  These 
are  described  in  the  Williams'  book  on  "Apprenticeship  in  Europe." 
The  French  have  been  on  the  way  for  some  time  in  this  regard  in 
turning  out  mixed  electromechanical  craftsmen,  hydraulic-pneumatic 
electrical  craftsmen,  and  so  on.  Now  when  one  looks  at  the  technological 
developments  that  are  going  on,  one  looks  at  the  development  of  ma- 
chinery, one  looks  at  the  costs  of  owning  and  using  this  machinery  by 
an  industry.  From  all  of  these  indications  we  can  fairly  forecast  that 
the  demands  will  be  in  this  direction  and  the  reasons  are  economic. 
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The  greatest  single  cost  in  a  highly  automatic  piece  of  equipment 
is  when  it  is  not  being  used,  so-called  "down  time"  trouble.  And  this 
is  now  being  solved  in  a  number  of  ways,  largely  through  overtime 
using  specialized  craftsmen  available  working  overtime  to  make  sure 
they  are  on  a  standby  basis  so  that  this  "down  time"  trouble  does 
not  become  excessive.  Now  with  these  particular  pressures  it's  not  very 
difficult  to  forecast  that  industry,  when  it  can,  wall  be  asking  for  and 
looking  for  these  particular  multiple-skilled  or  polyvalent  types  of 
craftsmen. 

Now  beyond  that  there  have  been  some  other  studies,  and  these  are 
of  two  kinds.  One  has  been  the  series  of  economic  studies  on  how  in- 
dustries are  to  be  organized,  given  the  fact  that  the  products  that 
they  are  producing  are  to  be  changing  all  the  time.  More  new  products 
constantly  facing  the  industry,  and  these  studies  again  seem  to  be 
pointing  in  a  direction  indicating  that  w^hat  will  be  the  wave  of_  the 
future,  if  one  can  speak  of  it  in  this  sense,  will  be  multiple-skilled 
people,  less  specialized  organizational  groupings  within  industry,  more 
multiple-skilled  people. 

They  are  already  in  California.  One  or  two  companies  that  are  so 
organized  in  the  electronics  field  in  the  southern  part  of  the  state 
are  moving  in  the  direction  which  has  been  predicted  by  these  earlier 

studies.  .       ,      -,  .         ,  .  , 

Another  group  of  studies  are  those  that  I  am  nivolved  ni,  which  are 
studies  looking  at  the  consequence  of  the  contents  of  jobs  on  the  per- 
formance of  individual  w^orkers,  supervisors,  and  the  performance  of  the 
company.  Recently  we  finished  a  study  in  a  chemical  plant  not  far 
from  the  bay  area  and  here  maintenance  craftsmen  were  retrained  by 
the  company,  given  multiple  training  so  that  each  maintenance  crafts- 
man, whereas  before  he  may  have  been  a  welder  or  a  pipefitter,  became 
a  welder  and  a  pipefitter.  He  had  two  major  skills  and  tw^o  minor  skills. 
The  company  paid  for  this  retraining,  reevaluated  the  jobs,  adjusted 
the  wages,  and  so  forth.  The  consequence  of  this  change  that  took  place 
was  a  marked  improvement  in  the  company's  costs  for  maintenance, 
and  also  an  improvement  in  the  quality  of  its  product.  Because  of  our 
research  interests  we  were  looking  at  the  reaction  of  the  men  and  the 
reactions  of  their  satisfaction  over  the  variety  of  tasks  that  individuals 
have  to  carry  out  and  the  way  in  which  they  could  organize  their 

We  are  just  finishing  a  study  at  a  large  naval  aircraft  installation 
ritrht  here  in  the  bay  area  where  again  the  results  are  pointing  in  the 
same  direction.  Here  again  jobs  were  made  larger  and  individuals  who 
formerly  simply  did  mechanical  repair  work  were  now  doing  the 
mechanical  work  and  inspection  activities  as  well,  as  part  of  their 
standard  job.  Again  performance  is  improving  for  the  firm  and  the 
satisfaction  of  the  individuals  is  very  much  enhanced.  I  point  to  these 
straws  in  the  wind,  if  vou  wish,  which  w^ould  seem  to  indicate  that  m 
planning  an  apprenticeship  program,  or  in  the  planning  of  any  voca- 
tional training,  it  is  likely  that  the  pressures  are  going  to  come  for  eco- 
nomic reasons  from  management's  desire  to  minimize  its  costs  of  down 
time ' '  in  the  use  of  machinery. 
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The  chemical  plant  is  the  only  concrete  reference  I  can  offer  where 
this  has  specifically  been  done.  It  was  done  abont  fonr  years  ago  and  is 
still  in  operation.  In  the  naval  aircraft  installation,  which  is  under  civil 
service,  this  is  now  a  matter  of  policy.  They  have  observed  the  results  of 
our  experimentation  and  they  too  are  now  moving  definitely  in  this 
direction.  This  poses  a  vast  variety  of  questions  on  the  jurisdictional 
distinction  between  types  of  crafts  and  jobs  which  I^on't  want  to  enter 
into.  The  utility  of  individuals  in  a  world  in  which  technology  is  going 
to  force  constant  changes  in  what  people  do,  the  demands  of  industry 
in  using  their  equipment  and  the  restructuring  of  organizations — all 
of  these  seem  to  be  pointing  in  the  same  direction,  namely  multiple 
skills,  polyvalent  crafts,  and  the  like.  How  it's  going  to  be  worked  out 
I  really  don't  know.  We  never  have  looked  specifically  at  how  to  do  it. 
The  French  have  looked  at  it  publicly.  That  is,  their  program  is  not  a 
private  program  carried  out  by  a  few  employers  on  their  own,  but  a 
public  program  established  through  the  state's  vocational  training 
schools  and  the  state's  apprenticeship  program.  In  fact,  in  the  report  on 
apprenticeship  in  Europe  the  polyvalent  type  of  craft  training  is  rais- 
ing some  serious  questions  as  to  the  efficiency  with  which  apprentice- 
ship training  can  be  given.  On  the  one  hand  there  are  the  large  groups 
that  will  say  apprenticeship  which  is  entirely  based  within  industry 
doesn't  permit  this  type  of  training.  That  there  has  to  be  a  strong 
element  of  schools  involved,  whether  or  not  the  craft,  whether  or  not  the 
apprenticeships  are  based  in  school  and  put  into  industry  for  the  par- 
ticular practical  experience,  or  whether  they  are  in  industry  getting 
their  practical  experience,  and  then  are  required  as  a  given  part  of  their 
daily  activities  to  be  in  schools  to  pick  up  these  particular  additional 
skills  to  provide  this  particular  background. 

Right  now,  if  one  reads  this  review  of  apprenticeship  in  Europe,  one 
is  struck  very  quickly  by  the  fact  that  you  can  furnish  your  programs 
across  the  board.  They  are  not  restricted  to  any  section  of  the  economy. 
Here  in  California  our  apprenticeship  program  by  historical  circum- 
stance— and  this  is  no  criticism,  it  just  happens  to  be  this  way — seems 
to  be  concentrated  in  those  segments  of  our  economy  which  are  largely 
associated  with  construction,  whereas  in  the  European  reports  they  are 
across  the  board.  In  any  kind  of  skilled  work  required  in  any  kind  of 
industry  in  European  countries  individuals  enter  into  these  either 
through  organized  apprenticeship  programs  or  through  the  vocational 
training  programs  where  these  are  linked  together.  The  state  links  the 
vocational  training  and  apprenticeship  together  in  various  forms. 
Different  countries  go  about  it  in  different  ways.  We  even  have  a  highly 
industrialized  western  country  such  as  Sweden  which  has  no  appren- 
ticeship program  whatsoever.  All  of  it  is  done  through  vocational  train- 
ing supported  by  the  state  and  governed  by  a  tripartite  board  of  labor, 
management  and  others.  The  major  difference,  of  course,  is  that  in 
western  Europe  all  technical  jobs,  all  skilled  jobs  are  part  of  the  pro- 
grams and  are  not  restricted  to  any  one  segment  of  the  country.  This 
seems  to  me  to  be  one  thing  that  needs  to  be  looked  at  here.  Why  do  we 
have  the  restriction?  And  what  perhaps  is  more  important,  what  can 
be  done  about  the  developing  of  the  program  ? 
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Now  once  we  pret  beyond  construction,  then  of  course,  I  think  my 
remarks  in  the  future  would  begin  to  be  something  to  be  looked  at. 
If  we  are  to  look  at  industrial  type  activities,  manufacturing— although 
you  would  have  to  look  at  administrative  clerical  types  of  activities 
which  are  based  on  advanced  pieces  of  machinery,  aclvanced  pieces  of 
technological  equipment — then  my  remarks  become  important. 

Charles  F.  Hanna,  Chief  of  the  Division  of  Appreniiceship  Stan- 
dards, Department  of  Industrial  Relations: 

I  believe  we  have  clearly  established  that  there  is  a  need  for  more 
apprenticeship  and  other  training  on-the-job,  and  that  this  varies  from 
occupation  to  occupation.  Some  crafts  are  doing  a  very  fine  job  and 
some  are  woefully  short  of  skilled  craftsmen.  This  has  identified,  first 
of  all,  a  need  for  some  good  research,  which  none  of  us  has  been  able 
to  do,  to  find  out  more  specifically  which  crafts  need  more  craftsmen 
and  secondarily,  how  we  could  go  about  expanding  those  programs 
where  the  need  exists.  Secondly,  we  must  not  overlook  the  fact  that 
while  we're  concerned  with  quantity,  we  are  also  equally  concerned 
with  quality.  And  even  though  a  craft  may  not  need  any  additional 
journeymen  over  a  period  of  time,  certainly  they  need  to  expand  the 
apprenticeship  training  so  as  to  improve  the  quality  of  those  craftsmen 
who  practice  the  occupation. 

We  have  submitted  that  our  program  is  voluntary  and  that  the  gov- 
ernmental effort  has  been  promotional  in  nature.  There  is  nothing  in 
apprenticeship  that's  enforceable,  no  one  is  required  to  train  appren- 
tices. But  we  also  submit  that  the  voluntary  system  has  not  been 
exploited  to  its  fullest  potential.  Certainly,  the  promotional  effort  of 
our  division  is  verv  limited,  and  except  in  instances  where  industry 
itself  has  appropriated  funds,  very  little  promotion  in  apprenticeship 
is  being  done,  and  this  is  an  area  that  we  need  to  look  into.  We  have  also 
submitted  that  until  a  full  effort  is  made  in  the  promotional  field,  we 
will  not  determine  whether  the  voluntary  nature  of  apprenticeship  is 
a  success  or  failure,  and  I  would  even  suggest  that  before  mandatory 
provisions  are  even  considered,  that  serious  consideration  be_  given  to 
doing  the  full  job  of  promotion  and  development  in  apprenticeship.  I 
I  ain  satisfied  that  much  more  can  be  accomplished  if  the  means  to 
properly  promote  a  voluntary  apprenticeship  system  is  made  available. 
What  is  needed  is  a  comprehensive  program  and  I  doubt  that  any  one 
particular  suggestion  that  I  have  made,  or  that  others  have  macle,  would 
tend  to  solve^the  whole  problem.  And  in  the  several  discussions  that 
we  have  had,  I  have  suggested  a  number  of  areas  of  consideration. 

As  an  example,  and  this  is  controversial,  it  is  a  fact  that  the  govern- 
ment is  one  of  the  largest  of  all  employers  of  skilled  craftsmen,  and 
that  o-enerally  speaking  with  some  minor  exceptions,  the  government 
does  not  employ  apprentices.  They  do  employ  a  great  many  journey- 
men and  this  is  at  all  levels  of  government,  the  federal,  the  state,  the 
countv  and  municipal.  This  is  a  complicated  and  complex  area,  and 
proposals  to  develop  apprenticeship  in  civil  service  have  met  serious 
opposition,  while  at  the  same  time,  most  groups  wish  to  have  their 
journeymen  emploved  as  a  matter  of  excessive  force  account  work,  etc., 
which  creates  objection  to  civil  service ;  but  from  our  standpoint  and  the 
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standpoint  of  the  public,  we  who  preach  apprenticeship  to  private 
industry  feel  that  government  itself  might  well  set  an  example  in  doing 
all  they  can  do. 

We  have  discussed  incentive  systems.  "We  looked  at  other  countries 
that  have  developed  such  systems,  and  by  incentives  we  mean  some- 
thing that  would  attract  more  employers  to  train  apprentices.  One  of 
the  objections  of  many  employers  to  participate  in  the  apprenticeship 
system  is  that  they  say  it  costs  too  much  money,  and  therefore  we  sug- 
gest consideration  of  reimbursement  to  employers  for  cost  of  training. 
We  feel  that  an  experimental  program  along  these  lines  might  well 
attract  many  more  employers  to  participate.  The  employers  who  do 
participate  and  contribute  all  they  possibly  can,  object  to  having  their 
skilled  craftsmen  pirated  by  those  employers  who  contribute  little  if 
anything  to  the  program. 

The  Defense  IDepartment,  as  you  well  know,  has  a  lot  of  work  going 
on,  as  do  other  agencies  in  the  aerospace  industry.  They  plan  to  reach 
the  moon  and  other  planets  in  the  near  future  and  they  employ  many 
journeymen  in  many  different  crafts,  but  here  again  in  California  the 
record  of  apprenticeship  is  deficient  to  say  the  least.  The  records  indi- 
cate that  in  California  all  of  the  defense  industry  have  about  200 
apprentices  in  training  in  all  of  their  skilled  craft  occupations.  We 
submit  that  something  needs  to  be  done  about  this.  The  incentive  sys- 
tem here  apparently  isn't  going  to  work  because  the  Defense  Depart- 
ment does  reimburse  the  cost  of  training,  including  the  wages  of  the 
trainee.  And  even  so,  in  apprenticeship  we  don't  find  very  many. 

This  is,  of  course,  a  federal  government  problem  basically,  and  the 
Secretary  of  Labor  has  developed  a  task  force  of  which  I  am  a  member 
to  study  this  matter,  and  we  have  conferred  with  the  Defense  Depart- 
ment and  haven't  gotten  very  far,  so  we're  still  seeking  a  solution  to 
that  one. 

I  have  already  mentioned  that  a  broad,  comprehensive,  well-financed 
promotional  program  would  persuade  many  more  emploj^ers  to  hire 
apprentices  than  do  so  now,  and  employ  up  to  agreed  ratios.  Direct 
reimbursement  for  cost  of  training  additional  apprentices  is  also  a 
matter  for  consideration.  In  the  area  of  job  development  there  is  one 
agency  of  government  at  least  that  does  a  substantial  amount  of  this, 
but  in  the  apprenticeship  area  they've  done  very  little. 

The  Department  of  Employment  has  cooperated  with  us  during 
Apprenticeship  Month,  and  we  have  found  that  by  having  people  going 
out  and  actually  seeking  jobs  for  apprentices,  many  jobs  are  found. 
During  this  one  month  when  we  could  find  time  to  concentrate,  we 
increased  the  number  of  apprentices  there  by  five  or  six  hundred  simply 
by  doing  some  specific  job  development.  The  point  here  is  that  govern- 
mental agencies  do  not  have  very  much  time  to  do  this.  I  am  satisfied 
that  if  more  people  were  hunting  more  jobs  for  apprentices  we  would 
find  more  of  them.  An  employer  will  essentially  call  for  a  skilled  crafts- 
man, if  that's  what  he  wants,  and  seldom  will  he  call  for  an  apprentice. 

This  leads  us  to  another  point  which  deters  the  employment  of 
apprentices  in  some  trades  more  than  in  others,  and  it  is  the  prepara- 
tion of  youths  for  entry  into  an  apprenticeship  system  or  an  on-the-job 
training  system.  There  are  certain  minimum  requirements  for  academic 


INDUSTRIAL  RELATIONS  ll3 

and  basic  work  habit  skills  that  must  be  met,  and  we  find  too  often 
that  our  youth  of  today  have  been  deprived  of  this  basic  opportunity  to 
ever  learn  how  to  work. 

A  number  of  apprentices  who  are  motivated,  who  are  now  in  appren- 
ticeship, found  their  own  jobs;  nobody  found  them  for  them.  They 
were  motivated ;  they  were  qualified.  They  vigorously  sought  these  pro- 
grams and  this  is  particularly  important  to  the  minority  community 
where  the  story  in  the  press  thus  far  has  been  that  it's  no  use  to  look 
for  apprenticeship,  you  will  be  discriminated  against.  We  have  a  pro- 
gram to  bring  the  facts  to  the  public  regarding  minority  youth  in 
apprenticeship.  California,  I  am  happy  to  say,  has  I  think  led  the 
nation  in  solutions  to  this  problem.  Most  joint  committees  have  adopted 
a  fair  and  impartial  selection  process,  taken  the  pledge  so  to  speak,  and 
much  of  what  remains  is  for  the  minority  people  to  prepare  and  coni- 
pete  for  the  apprenticeship  jobs  that  there  are  available.  This  won't 
increase  the  number  of  minorities  even  if  they  all  compete  success- 
fully, because  the  number  of  jobs  is  limited;  and  so  we're  going  in  two 
directions.  One,  to  help  the  minority  people  to  compete  successfully; 
and  second,  to  expand  the  number  of  those  jobs  that  are  available  to  all. 
A  little  more  on  the  incentive  system,  I  think  California  has  operated 
the  most  successful  apprenticeship  program,  certainly  of  any  state,  and 
equally  as  successful  as  any  program  operated  by  the  Federal  Bureau 
of  .Apprenticeship  in  states  where  there  are  no  state  programs.  We  ve 
increased  apprenticeship  in  the  last  10  years  by  about  30  to  40  percent. 
We've  increased  our  productivity  of  each  individual  by  about  3  per- 
cent per  year.  But  this  is  certainly  not  enough.  It  is  the  line  between 
the  increase  in  apprenticeship  and  the  total  population  that  is  getting 
wider  all  the  time. 

In  some  instances,  there  needs  to  be  an  accelerated  number  of  young 
people  trained  to  meet  the  needs  of  industry.  There  have  been  proposals, 
and  it  seems  the  most  popular  one  at  the  moment,  although  I  have  some 
reservations  about  it,  is  a  tax  incentive  system.  By  that  we  would  mean 
that  there  would  be  a  tax  offset  to  defray  the  cost  of  training  for  em- 
ployers who  could  show  that  they  were  doing  the  training.  My  reserva- 
tion is  simply  on  the  basis  that  this  would  be  a  very  complex  type  of 
program  to  administer.  Incentive  systems  which  would  provide  for_  di- 
rect reimbursement  to  those  who  would  expend  the  money  for  training, 
I  think  would  be  more  direct  and  should  not  involve  any  more  agencies 
than  are  absolutely  essential,  and  should  be  very  simple  in  their  aclmm- 
istration.  In  apprenticeship,  it  would  seem  to  me  that  where  there  is  an 
apprenticeship  svstem,  all  that  would  have  to  be  shown  is  that  the  man 
is  training  apprentices  according  to  an  established  program ;  not  to  de- 
velop a  whole  new  batch  of  papers  such  as  we  have  to  do  m  MDTA.  We 
have  the  one  or  two  programs  that  we  can  look  at  to  consider  whether 
the  incentive-type  system  is  going  to  do  the  job.  We  got  the  federal 
government  to  "agree  in  a  limited  way  to  approval  of  a  program  to  ex- 
pand the  nongoing  apprenticeship  system  to  50  apprentices,  where 
there  was  a  clearly  established  need  for  200  more  journeymen.  The 
Joint  Apprenticeship  Committee  will  administer  the  program;  the 
federal  government  is  going  to  reimburse  the  total  program  including 
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our  administrative  cost  and  that  of  the  employment  service  in  the 
school  to  somewhere  around  $60,000,  or  approximately  $1,300  per  ap- 
prentice per  year. 

The  program  will  be  supported  only  for  one  year,  and  it  is  expected 
after  that  that  they  will  carry  it  on  themselves.  A  reimbursement  to 
the  employer  will  be  in  the  amount  of  one  journeyman-hour  per  ap- 
prentice-day. The  amount  equal  to  that  on  the  basis  that  the  journey- 
man spends  at  least  that  much  time  in  instructing  the  apprentice.  In 
addition,  they  will  pay  partial  costs  of  the  apprenticeship  coordinator 
and  clerical  costs  and  the  agency  administrative  costs,  and  that's  all 
that  there  is  in  there.  There  is  no  training  allowance  involved  and  there 
is  no  direct  reimbursement  to  the  labor  organization  involved  either. 
Although  the  labor  organization  has  expended  substantial  sums  of  its 
own  money  to  support  the  ongoing  apprenticeship  system.  There  is 
also  a  guarantee  that  this  will  not  replace  the  ongoing  system.  The  act 
requires  that  there  be  a  maintenance  of  effort,  and  this  I  think  is  a 
reasonable  requirement.  And  from  this  we  shall  see  whether  the  em- 
ployers —  and  I  call  them  the  tough  ones,  those  who  have  not  partici- 
pated thus  far  —  will  be  attracted  to  participate  by  this  offer  of  direct 
reimbursement  to  them. 

Now  we've  already  found  places  for  25  of  these  added  apprentices 
and  we  expect  to  find  the  25  other  jobs  in  the  near  future  by  going  to 
other  employers  who  could  use  them  and  should  have  been  using  them 
all  along  by  offering  them  this  incentive. 

There  is  a  hazard  in  this,  in  that  the  cooperative  employers,  the  em- 
ployers who  have  been  spending  their  time  and  money  all  down  through 
the  years,  are  not  likely  to  receive  any  reimbursement  at  all  because 
they  now  have  a  full  quota  of  apprentices.  But  the  committee  is  a  very 
knowledgeable  group  and  they  are  willing  to  do  this  experiment  and 
almost  anything  else  they  can  to  bring  that  program  up  to  a  point 
where  it  produces  the  needed  number  of  journeymen.  This  is  in  San 
Francisco  and  all  down  through  the  years  there  have  been  200  good 
journeymen  machinist  jobs  vacant.  This  is  a  substantial  piece  of  indus- 
try that  San  Francisco  doesn  't  have  because  we  haven 't  trained  enough 
men. 

I  might  mention  a  few  other  types  of  incentives  that  are  worthy  of 
consideration.  I  won't  dwell  on  them  at  any  great  length.  The  tax  in- 
centive has  been  endorsed  by  the  Federal  Bureau  of  Apprenticeship  and 
the  National  Committee  on  Apprenticeship,  and  it  may  well  be  that  it 
will  appear  in  the  form  of  legislation  at  the  next  session  of  Congress. 
The  details  have  not  been  worked  out.  In  France,  there  is  a  direct 
4-pereent  payroll  tax  on  all  employers.  They  have  an  option  of  paying 
this  payroll  tax,  and  this  is  a  tax  for  training  purposes,  or  they  can 
demonstrate  that  they  themselves  are  spending  up  to  this  amount  and 
that  tax  is  then  offset  and  they  don't  pay  it.  In  Great  Britain  recently 
there  was  legislation  enacted  in  an  appropriation  of  $140  million  to 
bring  apprenticeship  out  of  the  doldrums.  One  of  the  authorities  of  the 
board  that  is  established  under  this  $140  million  appropriation  will 
have  the  authority  to  impose  a  tax,  a  training  tax,  on  industry.  Again, 
to  build  their  program  so  that  they  can  compete  with  the  other  Euro- 
pean countries  that  have  done  much  more  than  Britain  has  in  training 
skilled  craftsmen. 
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The  matter  of  training  allowance  is  one  worthy  of  consideration  also. 
By  training  allowance  I  mean  a  training  allowance  to  support  a  young 
person  while  he  might  be  in  a  preemployment  class  for  a  short  period 
of  time  to  sustain  him  and  subsequently  a  training  allowance  on  the 
job,  particularly  during  periods  of  unemployment.  This  type  of  system 
is  used  in  Canada.  In  the  winter  months  we  lose  a  great  many  appren- 
tices because  they  are  unemployed;  they're  married,  have  responsibili- 
ties, and  they  must  continue  to  work  so  they  take  other  jobs.  And  quite 
often  rather  than  risk  the  hazard  of  intermittent  employment,  they 
quit  the  program.  And  so  it  would  seem  to  me  that  a  training  allow- 
ance, again  properly  developed  and  administered,  might  tend  to  reduce 
the  number  of  dropouts  and  complete  total  losses  in  current  apprentice- 
ship systems. 

In  justification  of  these  proposals  for  incentives,  reimbursements,  I 
think  we  might  look  to  almost  any  other  system  of  education  and  train- 
ing and  find  that  all  of  these  have  expended  substantially  more  than 
the  government  has  expended  altogether  for  apprenticeship.  I  have 
already  mentioned  MDTA  and  the  fact  that  they're  willing  to  spend 
up  to  $1,300  per  apprentice  year  to  do  that  job.  They  feel  that  this  is 
well  justified. 

In  our  Youth  Conservation  Program  down  at  Oak  Glen,  the  state, 
to  do  something  for  our  underprivileged  youth,  is  willing  to  appro- 
priate $300,000  to  administer  that  program.  Here  again  the  objective 
is  to  straighten  the  young  people  out  in  some  basic  w^ork  skills.  And  if 
they  have  200  men  per  year,  which  would  be  100  for  every  six  months, 
this  would  cost  about  $1,500  per  man  per  year  in  that  program.  And 
the  purpose  there  is  much  the  same  and  would  accomplish  less  than  we 
accomplish  if  w^e  can  spend  that  kind  of  money  for  apprenticeship.  I 
don 't  suggest  that  the  incentive  system  would  solve  all  of  our  problems 
because  apprenticeship  is  very  complex.  There  are  many  and  varying 
views  on  this  subject  and  I'm  sure  you  have  heard  many  of  them.  And 
yet  in  representing  the  public  interest  we  have  to  try  to  cut  through 
the  positions  taken  by  many  others  occasionally;  they  have  for  their 
own  special  reasons  taken  this  position.  Labor  has  its  objectives.  Man- 
agement has  its  objectives.  But  w^e  have  a  public  objective,  and  that  is 
to  provide  all  of  the  opportunities  that  we  possibly  can  for  our  youth 
to  acquire  a  skill  in  which  they  can  make  a  decent  living.  And  so  I 
think  there  are  three  interests  that  have  to  be  met.  None  of  us,  I  think, 
can  override  the  views  of  the  other,  and  we  have  to  have  some  means 
of  compromise  in  the  putting  together  of  views.  I  think  this  is  our 
job  and  it  is  a  tough  one.  Yet  the  need  is  very  definitely  there  and  cer- 
tainly the  needs  of  youth  for  these  opportunities  are  there.  I  think  we 
have  to  do  something  about  it.  That,  I  believe,  briefly  summarizes  this. 
I  am  suggesting  that  at  least  we  ought  to  consider  a  pilot  project  here 
in  California.  Certainly  we  haven't  any  great  amount  of  money  that 
we  can  put  into  it,  but  a  pilot  project  would  enable  us  to  test  and  find 
out  with  reasonable  certainty  whether  this  kind  of  a  system  will  work. 


CHAPTER  6 

SUBCOMMITTEE  ON  SPECIAL   EMPLOYMENT  PROBLEMS 

The  chairman  of  the  Subcommittee  on  Special  Employment  Problems 
was  Assemblyman  Alfred  H.  Song.  Members  of  the  subcommittee  were 
Assemblymen  Clair  W.  Burgener,  Mervyn  M.  Dymally,  Edward  E. 
Elliott,  and  Victor  V.  Veysey. 

The  subcommittee  held  hearings  at  the  following  times  and  places: 

January  10,  1964,  in  Los  Angeles,  on  the  subject  of  special  employ- 
ment problems  of  Mexican  Americans. 

October  8  and  October  9,  1964,  in  Los  Angeles,  on  the  subject  of 
problems  in  public  employment. 

Special  Employment  Problems  of  Mexican-Americans 
FINDINGS 

Americans  of  Spanish  surnames  make  up  the  largest  single  minority 
in  the  State  of  California  and  their  tremendous  contributions  to  our 
culture  and  economy  have  been  an  important  factor  in  the  progress 
and  development  of  our  state. 

Among  these  Californians  of  Spanish  surnames  there  presently  exist 
serious  problems  in  the  areas  of  education,  employment  opportunities 
and  housing. 

The  committee  recognizes  the  socioeconomic  circumstances  that  pres- 
ently exist  and  handicap  many  of  the  members  of  the  Spanish-speaking 
communities  of  our  state. 

Both  the  State  Legislature  and  the  administration  should  give  con- 
stant scrutiny  and  attention  to  these  unique  problems,  and  accelerate 
their  efforts  to  assist  this  vital  element  of  our  population  to  achieve  its 
full  potential  in  our  society  and  in  our  economy. 

RECOMMENDATIONS 

1.  The  extension  and  expansion  of  the  McAteer  Compensatory  Edu- 
cation Act  of  1963  and  its  continuance  on  a  permanent  basis. 

2.  An  immediate  and  comprehensive  study  by  the  Legislature  of 
the  conditions  adversely  affecting  the  Spanish-speaking  communities 
and  an  immediate  implementation  of  programs  designed  to  ameliorate 
these  conditions. 

3.  Greater  attention  to  children  with  language  handicaps,  with  em- 
phasis on  reading,  writing  and  arithmetic  in  the  early  elementary 
grades. 

4.  The  inclusion  of  the  ''national  origin"  category  in  all  laws  ban- 
ning undemocratic  discrimination. 
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The  following-  are  pertinent  excerpts  from  the  testimony  given  at 
the  hearing  in  Los  Angeles,  January  10,  1964: 

J.  J.  Rodriguez,  Los  Angeles  Community  Service  Organization: 
For  the  past  17  years,  C.S.O.  has  participated  with  many  promi- 
nent groups,  locally  and  throughout  the  State  of  California,  in  an 
effort  to  end  discrimination  in  employment  and  other  injustices  imposed 
upon  human  beings  because  of  race,  color,  creed  or  national  origin. 

In  spite  of  our  successes,  we  feel  that  we  have  not  yet  eliminated 
discriminatory  practices  adequately  enough  to  insure  equal  opportuni- 
ties for  all.  All  these  years  we  have  fought  for  justice  for  the  Mexican 
American  and  Spanish-speaking  people  in  many  fields;  therefore,  we 
understand  through  these  many  years  of  experience  and  many  cam- 
paigns in  these  endeavors,  the  nature  of  the  problems  and  the  bitter- 
ness felt  by  the  Spanish-speaking  people  in  relation  to  employment  and 
unemployment. 

At  this  time,  I  would  like  to  point  out  a  few  references  to  educa- 
tion, and  how  it  relates  to  this  hearing  today. 

In  a  report  of  the  National  Conference  on  Office  Education  in  Wash- 
ington, D.C.,  May  1960,  the  following  statements  were  made : 

"The  shortage  of  trained  manpower  is  one  of  the  most  acute  prob- 
lems facing  the  United  States  today.  The  maximum  development  of 
the  capacities  of  all  citizens  becomes  essential  to  the  continuation  of 
economic  and  social  development  of  the  nation.  Office  education,  as  part 
of  Adult  Education,  can  help  in  the  development  of  trained  manpower. 
"Technological  change  is  increasingly  "rapid.  The_  retraining  of  em- 
ployed persons  is  a  pressing  problem.  Office  education  can  contribute 
to  this  retraining  program  through  the  development  of  specialized 
education." 

These  two  quotations  refer  to  officeworkers  in  our  country.  And  if 
this  can  be  said  of  officeworkers,  and  their  need  is  so  important,  C.S.O. 
believes  that  it  cannot  be  said  enough  times  about  the  immediate  need 
for  the  Spanish-speaking  skilled,  semiskilled  and  unskilled,  to  receive 
immediate  consideration  and  action.  Certainly  the  need  is  even  greater 
than  for  officeworkers. 

C.S.O.  would  also  like  to  refer  to  the  tremendous  impact  of  modern 
technology  and  automation  in  employment  for  the  Mexican  American. 
The  insidious  thing  about  automation  for  two  major  groups,  the 
Negro  and  Mexican  American,  is  that  it  operates  in  several  special 
wavs  to  keep  them  out — ways  that  cannot  be  met  by  the  passage  of  a 
Fair  Employment  Practice  Act  of  the  State  of  California  or  any  other 
legislative  bar  to  job  discrimination. 

First,  and  most  obvious,  automation  has  its  most  drastic  effect  in 
eliminating  unskilled  and  semiskilled  jobs.  In  factories,  mines,  pack- 
inghouses, and  many  other  fields,  the  jobs  that  have  been  wiped  out 
are  those  in  which  Negroes  and  Mexican  Americans  used  to  find  it 
easiest  to  qualify.  This  is  especially  true  for  those  who  never  got  past 
high  school.  Most  work  that  used  to  be  done  by  people  without  a  high 
school  diploma,  can  now  be  done  more  cheaply  by  a  machine.  Two-thirds 
of  today's  jobless  are  in  that  class. 

Negroes  and  Mexican  Americans  experienced  both  more  frequent 
spells  and  longer  periods  of  unemployment. 
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So  many  youngsters  are  coming  into  the  overcrowded  labor  market 
that  it  would  require  25,000  extra  jobs  every  week  throughout  this  10 
years  just  to  keep  abreast  of  the  inflow.  No  one  has  the  faintest  idea 
how  much  higher  this  figure  has  to  be  to  take  account  of  the  shrinking 
effect  of  automation  on  total  job  opportunities.  The  Bureau  of  Labor 
Statistics  estimates  the  loss  each  week  at  only  4,000  jobs.  John  L. 
Snyder,  Jr.,  chairman  of  the  U.S.  Industries,  Inc.,  an  important  maker 
of  automated  machinery,  puts  the  figure  at  10  times  that.  Senator 
Jennings  Randolph  of  West  Virginia  stated,  after  listening  to  scores 
of  expert  witnesses  at  Senate  manpower  hearings,  that  he  was  convinced 
it  was  really  80,000  a  week,  or  four  million  jobs  a  year.  _ 

KMEX,  Channel  34,  research  established  facts  that  there  is  a  suffi- 
cient number  of  Spanish-speaking  people  in  this  area  for  private  enter- 
prise to  appeal  to  and  advertise  on  their  channel. 

The  same  1960  census  figures  used  by  KMEX  also  revealed  that  there 
are  more  than  a  sufficient  number  of  Mexican  Americans  untrained,  at 
the  lower  end  of  the  socioeconomic  scale,  and  therefore  that  they  can 
certainly  appeal  for  immediate  consideration  and  direct  action  from 
local,  st"ate  and  governmental  bodies  in  generating  new  and  additional 
programs,  like  the  youth  training  and  employment  project  m  East  Los 
Angeles.  The  latter  program  is  aimed  at  youth  between  the  ages  of  16 
to  21.  We  are  concerned  with  the  rest,  above  21  through  65  years  of  age. 

C  S  0  would  favor  direct  action  from  the  State  of  California  m 
promoting  and  establishing  training  and  retraining  programs  for  semi- 
skilled and  unskilled  workers  immediately.  A  6-month  or  60-month 
training  program  is  less  costly  than  6  years'  time  of  unemployment  in- 
surance, Bureau  of  Public  Assistance  aid,  aid  for  the  needy,  et  cetera. 

Besides  the  monetarv  aspect  to  be  considered,  there  is  the  stronger 
moral  emphasis  of  self-pride,  regained  confidence  of  once  more  being 
a  productive,  self-sustaining  and  taxpaying  individual  citizen  ot  the 
overall  community.  .  . 

C  S  0  has  alwavs  advocated  participation  for  all  members  m  a  given 
community  during  elections,  in  voicing  opinions,  et  cetera,  m  order  to 
have  a  stronger  and  improved  citizenry.  Now  C.S.O  also  urges  OYex&ll 
consideration  and  action  from  members  of  the  State  Legislature  to  effect 
a  program,  and/or  programs  for  the  immediate  and  long-lasting  better- 
ment of  the  Spanish-speaking  citizens  of  this  community,  and  that  ot 
the  State  of  California,  so  that  they  may  be  in  a  position  to  reciprocate 
and  participate  in  society  as  a  whole. 

Mrs.  Georgiana  Hardy,  California  School  Boards  Association,  Los 
Angeles: 

If  I  may  speak  for  a  moment  on  Los  Angeles,  making  it  quite  clear 
that  I  am  not  now  speaking  for  C.S.B.A.,  we  have  a  large  manpower  de- 
velopment and  retraining  program.  The  major  problem  with  a  large 
number  of  people  who  have  tried  to  come  into  this  program  is  their 
lack  of  basic  English  and  basic  math.  Under  the  present  federal  legis- 
lation the  manpower  redevelopment  program  will  permit  usto  go  back 
into  these  subjects  before  we  start  training  for  .lobs  because  m  this  day 
and  age,  and  i  am  not  now  speaking  only  about  the  Mexican  American, 
but  to  L  very  large  degree  this  does  affect  him.  It  flso  affects  many 
people  who  come  from  our  southern  states,  and  so  forth.  If  they  cannot 
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^peak  adequately,  if  they  cannot  read  adequately,  and  if  they  cannot 
at  least  do  algebra,  it  is  xery  difficult  for  us  to  put  them  into  manpower 
retraining  except  in  such  jobs  as,  let  us  say,  pressing  for  cleaning  firms 
which  are  very  low  income  jobs  and  I  have  some  reservations  about 
this  retraining  because  what  it  does  is  to  continue  to  hold  down  the 
wage  structure  because  these  jobs  which  are  specified  as  being  unfilled 
by  the  State  Department  of  Employment  are  the  jobs  that  nobody 
wants  to  fill  because  they  pay  so  badly. 

Many  people  assume  that  we  should  be  teaching  English  to  children 
of  Spanish  background  in  kindergarten  and  first  grade,  but  many  of 
them  come  into  our  schools  at  the  sixth  grade,  the  seventh  grade,  the 
eighth  grade  and  have  moved  in  from  Mexico  within  the  last  three 
weeks  and  at  the  present  time  we  do  not  have  funds  for  special  training 
programs  for  these  students  at  the  high  school,  junior  high  and  senior 
high  school  level.  AVe  put  in  remedial  reading  teachers  into  elementary 
grades  for  our  non-English-speaking  children.  We  very  desperately  need 
teachers  to  work  with  three  or  four  or  five  seventh  graders  or  ninth 
graders,  and  we  need  state  funds  for  this.  I  know  we  are  not  involved 
with  education  funds,  but  the  problem  of  these  students  is  just  as 
desperate  as  the  problem  of  the  deaf  student  or  the  blind  student  or 
the  polio  student  for  whom  the  state  does  give  us  additional  funds. 
The  retraining  that  they  need,  their  education  and  concepts  that  moti- 
vate ambitions,  all  of  these  things  at  the  age  of  13,  14  and  15,  this  is 
as  important  to  us  as  what  we  do  in  the  second  grade.  And  we  have 
no  additional  funds  for  this  and  no  leeway  within  our  budget  for  special 
programs  for  these  students. 

William  Acosta,  Commumty  Services  Coordinator,  Youth  Training 
and  Employment  Project,  Youth  Opportunities  Board  of  Los  Angeles: 

Typical  of  the  feelings  of  most  minority  groups  which  have  been 
labeled  as  "culturally  deprived,"  there  still  exists  a  strong  feeling 
among  most  of  the  Mexican- American  population  that  for  the  most  part 
they  still  are  the  ' '  last  to  be  hired  and  first  to  be  fired. ' '  This  strongly 
suggests  that  in  many  areas  of  industry  there  still  exists  de  facto 
discrimination  in  relation  to  employment  opportunities.  Language  dif- 
ferences and  cultural  isolation  have  usually  been  emphasized  as  two 
of  the  major  problems  belonging  to  the  Mexican- American  population 
which  have  tended  to  generate  resistences  to  being  hired,  while  among 
emplovers,  attitudes  toward  cultural  differences, .  including  the  stereo- 
typing of  minoritv  groups,  have  tended  to  prolong  this  problem.  Yet, 
we  must  recognize  that  as  a  result  of  the  Fair  Employment  Practice 
Commission  and  other  organizations  at  all  levels  of  government  and 
private  concerns,  this  problem  has  decreased  within  the  recent  years. 
However,  continued  work  and  effort  in  this  field  remains  an  absolute 

Among  the  Mexican-American  population  living  in  East  Los  Angeles, 
research  indicates  that  38.1  percent  of  the  work  force  is  involved  in 
some  kind  of  work  generally  classified  as  "unskilled."  Comparing  this 
population  to  other  local  areas,  we  find  that  in  Hollywood  only  3.1 
percent  of  the  work  force  is  involved  in  unskilled  work,  while  m  Van 
Xuys  10.2  percent  is  involved  in  unskilled  work,  and  in  central  Los 
Angeles,  18.6  percent  is  involved  in  unskilled  work.  Of  this  same  work 
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force,  namely,  among  the  Mexican-American  population,  only  1.5  per- 
cent 'is  involved  in  professional  or  managerial  type  of  work.  In  fact, 
the  percentage  of  workers  in  all  work  categories  and  classifications  is 
much  lower  than  the  average  for  Los  Angeles  County  except  in  the 
unskilled  occupations. 

William  Gutierrez,  Consultant,  Los  Angeles  County  Commission  on 
Human  Relations: 

Let  me  begin  with  the  high  dropout  rate  Mexican  Americans.  It  is  a 
foreo-one  conclusion  that  school  dropouts  generally  have  greater  diffi- 
culty in  finding  employment.  It  is  also  a  foregone  conclusion  that 
Americans  of  Mexican  descent  in  this  area  have  the  highest  rate  of 
dropouts  Most  definitely,  therefore,  it  can  be  stated  that  unemployment 
among  them  is  double  that  of  the  so-called  equal  "white  boys. 

It  has  been  my  experience  that  Mexican  Americans  leave  school,  not 
so  much  because  they  seek  remunerative  alternatives  as  other  non-Latms 
do,  but  because  they  have  no  interest  whatsoever  sometimes  in  school. 

This  is  a  precarious  condition.  At  least  members  of  the  majority  and 
even  Negroes,  perhaps,  will  drop  out  of  school  and  yet  are  able  to 
speak  and  read  and  write  adequately,  often  enough  to  be  getting  oppor- 
tunities at  least  unskilled  for  menial  jobs.  Not  so  with  Mexican  Ameri- 
cans Invariably,  these  Hispanic  dropouts  were  being  carried  by  schools 
only  marginally.  In  fact,  at  times,  some  schools  were  just  waiting  for 
sonie  Mexican- American  pupils  to  become  of  age  when  they  could  be 
suspended  or  expelled  because  of  behavior  problems,  when  m  reality, 
the  youth  had  become  illiterate. 

Thus  an  illiterate  Mexican  American  redoubles  his  already  poor 
opportunity  in  employment.  Need  I  go  into  the  ramifications  of  this 
last  fact  of  this  condition?  Suffice  to  say,  that  in  a  progress  report  by 
Mr  Joe  Maldonado,  a  few  months  ago,  he  said,  "Sure,  we  are  reaching 
manv  unemployed  Mexican- American  youths;  that  is  no  problem,  ihe 
problem  is  that  they  are  untrainable  because  they  cannot  even  read, 
much  less  write.  This  is  the  problem."  .  .,      .    + 

Concerning  prejudice  and  discrimination  as  the  cause  of  the  tactor, 
many  Mexican  Americans  have  not  learned  to  exert  their  civil  rights 
on  employment  matters.  Perhaps  if  they  were  as  alert  as  the  other 
large  minorities,  the  Mexican  American  would  have  fewer  employ- 
ment problems.  But  such  is  not  the  case.  Few  will  deny  that  there 
is  discrimination  against  Mexican  Americans.  All  that  has  to  be  done 
is  to  take  a  survey  of  employment  in  any  civil  service  agency  to  deter- 
mine if  members  of  this  ethnic  group  are  working  m  government  m 
proportion  to  their  numbers  in  the  general  population.  And  of  those 
who  are  in  civil  service,  do  they  hold  a  substantial  number  of  positions 
of  any  importance  commensurable  with  the  number  of  their  people 

whom  they  represent  ?  _  ■,       -,      •     x-        ^i,    n/r     • 

Perhaps  under  an  aura  of  inferiority  complex  domination,  the  Mexi- 
can American  has  developed  characteristics  not  advantageous  to  his 
personal  and  economic  growth.  Certainly  FEPC  investigators  frankly 
say  this  is  a  problem  because  they  sense  that  the  Mexican  American  is 
"scared  stiff"  or  "afraid"  to  make  complaints  against  abuses  against 
him. 
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Briefly,  I  said  this :  Our  American  economic  pattern  of  highly  techni- 
cal nature  demands,  not  tomorrow,  today,  now,  that  we  shift  resources 
(money,  material,  ideas  and  imagination)  to  bear  heavily  on  doing 
away  with  those  forces  that  are  known  to  many  of  us  and  are  keeping 
the  Mexican  American  from  developing  his  potential  workmanship. 
This  is  necessary  now  because  all  Americans  must  be  developed  to 
meet  the  onslaught  of  technology.  The  Mexican  American  needs  more 
attention  because  he  has  more  problems.  He  is  considered  a  member  of 
a  minority.  He  has  traditionally  the  highest  rate  of  school  dropouts, 
and  when  he  drops  out  of  school,  he  may  be  a  functional  illiterate.  All 
these  factors  combined  mean:  (1)  he  cannot  take  advantage  of  future 
opportunities  open  to  him  in  employment;  (2)  lack  of  opportunities 
will  triple  for  this  marginal  excluded  citizen;  (3)  he  will  do  less  and 
less  meaningful  work,  losing  interest  in  himself,  his  family  and  his 
community;  (4)  he  will  not  earn  enough  to  sustain  his  family,  thus 
losing  respect  all  the  way  round;  and  (5)  finally,  he  will  join  the  island 
group  of  the  unemployed;  an  island  where  such  terms  as  "the  lonely 
crowd, "  "  nothingness,'' '  ' '  godless, "  "  powerless, "  "  reduced  to  nullity, ' ' 
and  the  "alienated  man"  describes  the  natives. 

Sam  Hamerman,  Administrator  of  Vrlan  Affairs,  Board  of  Educa- 
tion, City  of  Los  Angeles: 

The  employment  problem  of  the  Mexican  American  is  typical  of  that 
of  the  other  minority  groups;  that  is,  "last  to  be  hired,  first  to  be 
fired,"  and  he  is  encountering  an  increasing  difficulty  in  finding  jobs 
suited  to  his  talents  .  .  .  and  in  many  cases  he  lacks  the  necessary 
skills. 

In  the  case  of  the  Mexican  American,  this  situation  is  further  ag- 
gravated by  a  lack  of  communication  skills;  his  inability  to  speak 
English  proficiently  enough  to  get  along  from  the  point  of  view  of 
the  employer. 

So  it  is,  too,  that  in  attempting  to  succeed  in  school,  this  same  lan- 
guage barrier  proves  to  be  an  obstacle,  and  in  some  eases  so  insur- 
mountable, we  can  conclude  that  it  is  a  significant  factor  in  the  high 
dropout  rate  which  is  typical  of  schools  with  large  concentrations  of 
Mexican-American  youth. 

A  survey  was  taken  recently  in  the  Lincoln  Heights,  Boyle  Heights, 
City  Terrace  and  surrounding  adjacent  areas  by  the  Youth  Opportuni- 
ties Board  of  Greater  Los  Angeles  in  conjunction  with  the  current  em- 
ployability  project  headed  by  Mr.  Maldonado.  It  showed  that  2,400 
young  people  between  the  ages  of  16  and  21  must  be  given  help  if 
they  are  to  become  contributing  citizens  of  their  community.  These 
are  individuals  who  have  been  out  of  school  six  months  or  longer,  out 
of  work,  and  in  many  eases,  two  or  three  time  losers  who  realize  this 
may  be  their  last  chance  to  "make  good".  Assistance  for  these  persons 
is  now  being  provided  through  means  of  a  pilot  program  of  which  you 
may  have  heard,  the  East  Los  Angeles  Youth  Training  and  Employ- 
ment Project,  being  conducted  by  the  Youth  Opportunities  Board  of 
Greater  Los  Angeles. 

The  Los  Angeles  school  system  is  one  of  the  five  agencies  which  make 
up  the  board's  membership,  and  is  responsible  for  all  education  and 
training  aspects  of  Youth  Opportunities  Board  programs.  "We  have 
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found,  in  the  initial  phases  of  this  project,  that  many  of  these  young 
people  lack  the  same  communication  skills  that  I  mentioned  earlier,  | 

that  there  is  a  need  for  remedial  programs  in  English  and  basic 
mathematics,  as  well  as  the  need  to  instruct  these  young  people  in  the 
mechanics  of  applying  for  and  holding  a  job. 

We  are  providing  these  specialized  remedial  programs,  as  well  as 
providing  opportunities  for  training  in  marketable  skills,  especially 
in  such  shortage  occupations  as  clerical  work,  drafting  and  auto  me- 
chanics. Many  of  these  opportunities  are  being  made  available  through 
our  adult  education  program,  found  at  convenient  locations  throughout 
the  East  Los  Angeles  area. 

The  things  we  have  learned  from  this  first  phase  of  the  East  Los 
Angeles  project  have  merely  served  to  reinforce  our  previous  convic- 
tions— that  many  of  the  problems  attendant  with  a  failure  to  adjust 
to  school  situations,  which  lead  to  dropouts  and  unemployability — can 
be  corrected  if  students,  early  in  their  school  career,  acquire  a  sound 
basic  knowledge  of  fundamentals,  specifically  reading. 

Many  of  our  specialized  programs  in  compensatory  education  for 
"culturally  different"  children  are  centered  around  this  concept.  We 
know  they  provide  an  answer.  Our  problem  is  to  find  the  means  to 
implement  these  programs  on  a  wide  scale. 

Marion  J.  Woods,  State  Supervisor,  Minority  Employment  Program, 
California  Employment  Service: 

It  is  clear  that  many  of  the  occupations  in  which  Mexican  Americans 
are  employed  are  occupations  which  have  relatively  low  status  and 
offer  smaller  wages.  These  are  the  occupations  mostly  affected  by  auto- 
mation and  technological  change  and  some  of  them  are  simply  disap- 
pearing. A  few  months  ago  I  made  a  valiant  effort  to  compare  1960 
occupations  with  1950  occupations  as  given  in  the  census  and  we  had 
to  give  it  up  because  many  of  the  occupations  stated  in  the  1950  census 
did  not  exist  in  1960. 

Our  analysis  shows  that  the  automation  is  not  the  only  menace  for 
the  Mexican  American  worker.  Another  job  discrimination — another 
problem  he  often  faces  is  his  cultural,  language  and  educational  handi- 
caps. Attorney  Carlos  F.  Borja,  Jr.,  president  of  the  Council  of  Mexi- 
can-American Affairs,  in  his  speech  before  the  Regional  Conference 
on  Equal  Employment  Opportunities  in  Los  Angeles  on  November  14, 
1963,  pointed  out,  and  I  quote,  "In  many  cases  the  worst  economic 
disadvantage  that  a  Mexican  American  faces  today  is  not  prejudice 
based  on  his  racial  background,  but  it  is  his  lack  of  preparation." 
Dionicio  Morales,  in  his  presentation,  The  Need  for  a  Social^  Service 
Agency  to  Serve  the  Mexican  American  Community,  in  his  discussion 
of  the  problems  of  the  new  immigrant,  points  out  that  "employment 
usually  becomes  an  immediate  problem  primarily  due  to  the  language 
barrier." 

The  Mexican  American's  lack  of  preparation  can,  in  large  part,  be 
traced  to  a  bilingual  environment  which  has  interfered  with  the  Mexi- 
can American  attempts  to  adjust  in  American  society.  I  hasten  to  point 
out  here  that  we  do  not— that  this  is  not  a  reflection  on  the  Spanish- 
speaking  culture  or  the  policies  of  the  government  of  Mexico — but  it  is 
merely  an  immediate  and  practical  reflection  upon  the  difficulties  of  a 
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person  trying  to  exist  in  two  cultures.  In  one  culture  in  which  he 
resides,  he  speaks  one  language  but  he  is  forced  to  earn  his  living  by 
mastering  fluentlj'  another  language.  In  addition,  many  who  have 
migrated  to  California  from  Mexico  and  other  states  have  been  illit- 
erate or,  at  least,  poorly  educated.  For  this  group,  and  frequently  for 
their  children  also,  the  lack  of  an  education  poses  an  additional 
handicap. 

Rafael  Vega,  Consultant,  State  Fair  Employment  Practice  Com- 
mission : 

Between  September  1959  and  December  31,  1963,  a  total  of  3,048 
complaints  charging  discrimination  in  employment  and  investigation 
requests  were  filed  with  the  State  Fair  Employment  Practice  Commis- 
sion. Of  the  above  total,  143  complaints  were  filed  by  persons  with 
Spanish  surnames,  the  majority  being  Mexican  Americans.  Forty-three 
of  the  Spanish  surname  cases  were  reported  in  northern  California 
and  80  cases  were  reported  in  southern  California.  Of  the  80  cases 
reported  in  southern  California,  24  were  filed  in  1962  and  44  were  filed 
in  1963.  During  the  j^ears  1962-1963,  51  cases  named  private  employers, 
9  named  public  employers,  2  named  unions  and  4  named  schools  as 
respondents. 

It  is  necessary  to  point  out  that  the  relatively  small  number  of  com- 
plaints received  by  the  Fair  Employment  Practice  Commission  from 
Spanish  surname  complainants  cannot  be  assumed  to  be  an  index  of 
the  incidence  of  discrimination  against  Spanish  surname  workers.  We 
are  aware  of  the  heavy  concentration  of  Mexican  Americans  who  have 
been  victims  of  a  history  of  unequal  opportunity  in  jobs,  education  and 
training.  However,  it  is  necessary  to  have  an  individual  complaint 
or  a  request  for  an  investigation  before  the  Fair  Employment  Practice 
Commission  opens  a  case. 

We  were  unable  to  obtain  figures  on  the  unemployment  of  Mexican 
Americans.  The  Los  Angeles  Times  reported  recently  that  in  an  area 
where  one-fifth  of  the  Los  Angeles  population  lives — and  where  large 
numbers  of  Negro  and  Mexican  American  workers  are  concentrated, 
the  rate  of  unemployment  ranges  up  to  29.8  percent  of  the  work  force, 
compared  to  6.6  percent  for  the  city  as  a  whole. 

There  is  a  very  limited  statistical  and  factual  picture  on  the  entire 
subject  of  minority  employment,  particularly  as  regards  the  Mexican 
Americans.  There  is  an  obvious  need  to  gear  research  and  to  develop 
statistics  on  the  emplojTuent  problems  of  our  Spanish  surname  popu- 
lation, some  of  which  are  as  follows : 

1.  A  large  part  of  the  Spanish  surname  labor  force  in  southern  Cali- 
fornia consists  of  Mexican  immigrants,  most  of  whom  speak  little  or  no 
English.  When  they  have  a  need  to  visit  public  agencies  for  services 
such  as  job  referrals,  claims  for  unemployment  and  disability  compen- 
sation, filing  of  wage  claims,  complaints  of  unlawful  employment  dis- 
crimination, or  reporting  of  infractions  of  industrial  safety  and  indus- 
trial welfare  regulations,  if  they  are  unable  to  communicate  their 
problem  because  of  a  language  difficulty,  they  go  away  discouraged. 
Usually,  they  are  unable  to  return  with  an  interpreter  as  they  are 
frequently  requested  to  do.  Consequently,  they  fail  to  receive  services 
to  which  they  are  entitled. 
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It  must  be  acknowledged  that  some  agencies  have  recognized  that 
in  order  to  fulfill  their  service  function  they  must  recruit  bilingual 
staff  persons.  Among  the  state  agencies  who  have  established  job  classi- 
fications calling  for  ability  in  Spanish,  in  addition  to  the  other  job 
requirements,  are  the  Fair  Employment  Practice  Commission  and  the 
California  Department  of  Employment. 

2.  A  very  small  number  of  the  Spanish  surname  complainants  are 
referred  to  the  Fair  Employment  Practice  Commission  by  Mexican 
American  organizations.  This  would  indicate  that  organizations  are 
not  reaching  the  average  working  person;  or,  if  they  do,  they  are. not 
informing  him  about  his  rights.  Those  who  do  know  their  rights  under 
the  law  more  often  than  not  hesitate  to  file  complaints  because  they 
do  not  want  others  to  know  they  have  been  discriminated  against. 

3.  Mexican  Americans  are  often  unaware  that  they  are  being  refused 
a  job  because  of  their  ethnic  identification,  mainly  because  of  the  subtle 
manner  in  which  discrimination  is  practiced  against  them.  Sometimes 
it  is  not  so  much  a  case  of  overt  discrimination  on  the  part  of  an  em- 
ployer as  it  is  ignorance  or  misunderstanding  of  the  potential  of  the 
Mexican  American  as  an  employee. 

4.  The  World  War  II  G.I.  Bill  enabled  many  of  us  Mexican  Ameri- 
cans to  obtain  a  college  education.  We  now  have  a  new  generation 
of  Mexican  Americans.  Among  them  there  are  many  children  whose 
families  need  financial  help  if  they  are  to  get  an  education.  There  is 
need  for  legislation  which  would  offer  assistance  to  the  average  student 
on  the  basis  of  need. 


Problems  in  Public  Employment 
FINDINGS 

The  committee  heard  frequent  and  detailed  criticism  of  the  present 
weight  given  to  the  oral  portion  of  civil  service  examinations  based  on 
a  variety  of  objections.  Among  other  things  it  was  contended  that  the 
applicant,  in  the  event  of  rejection,  is  usually  left  in  the  dark  as  to 
the  reasons  for  his  failure;  that  factors  other  than  capability  often 
determine  the  decisions  of  examining  boards ;  that  the  present  procedure 
may  permit  covert  discrimination  as  to  race,  color,  age  or  national 
origin ;  and  that  no  record  is  normally  kept  in  case  of  appeal  from  the 
boards'  decisions. 

It  was  also  suggested  that  in  many  cases  a  written  examination  may 
put  too  much  emphasis  on  verbal  skill  and  facility  of  expression  without 
giving  a  sufficient  measure  of  the  applicant's  ability  to  perform. 

The  professional  qualifications  of  examining  boards  were  also  brought 
into  question,  particularly  in  the  areas  of  public  employment  involving 
technical  skills  and  training. 

RECOMMENDATIONS 

The  committee  recommends  the  creation  of  a  citizens'  commission  for 
the  purpose  of  studying : 

(1)  The  feasibility  of  reducing  the  weighting  of  the  oral  phase  of 
civil  service  examination ; 
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(2)  Siibstitutinof,  to  the  extent  practical,  on-the-job  practical  demon- 
strations for  oral  examination ; 

(3)  An  interview  board  composed  of  permanent  professionals; 

(4)  Drastic  revision  of  the  written  examination,  to  minimize  em- 
phasis on  verbal  skill  and  facility,  on  the  assumption  that  the  best 
qualified  are  not  necessarilj^  possessed  of  these  skills. 

The  following-  are  pertinent  excerpts  from  testimony  gfiven  at  these 
hearings : 

Fernando  Del  Rio,  Jo6  Development  Consiilfant,  Youth  Opportuni- 
ties Board  of  Los  Angeles: 

This  is  specifically  in  relation  to  the  oral  portion  of  the  entrance 
examination  in  the  civil  service  procedure.  I  want  to  point  out  a  specific 
case  involving  a  Mexican  American  and  it  may  reflect  some  of  the 
reasons  why  you  don't  find  Mexican  Americans  in  high  civil  service 
positions  and,  for  that  matter,  perhaps  even  lower  positions.  This  is 
the  case  of  a  Mexican- American  male.  He  was  a  qualified  journalist 
and  he  qualified  to  take  a  public  relations  test  with  the  City  of  Los 
Angeles.  He  took  two  written  examinations ;  this  was  specifically  for 
the  Los  Angeles  International  Airport.  Having  the  mastery  of  both  the 
Spanish 'language  and  the  English  language,  and  Los  Angeles  being  a 
port  of  entry  from  South  America  and  Mexico,  he  felt  that  he  had 
quite  high  qualifications.  He  took  a  test  for  a  public  relations  repre- 
sentative as  a  staff  member  and  also  another  one  for  a  principal  public 
relations  representative,  which  is  a  supervisorial  position.  He  was  noti- 
fied of  the  written  examination  and  he  passed  both  examinations;  he 
then  was  subsequently  notified  of  an  oral  interview  but  without  being 
told  which  of  the  oral  examinations  he  was  to  take ;  that  is,  either  the 
public  relations  staff  or  the  supervisorial  position.  However,  he  did  go 
to  the  oral  examination  and  the  oral  interview  and  nothing  was  stated 
by  the  interviewers,  at  the  time,  regarding  the  nature  of  the  interview 
or  which  two  of  the  positions  he  Avas  being  interviewed  for.  But  when 
he  received  the  results  of  both  the  oral  interview  md  the  compc^site 
written  and  the  oral  score,  a  strange  thing  happened.  In  the  oral  score 
for  the  public  relations  representative,  which  was  the  lower  staff  po- 
sition, each  interviewer  gave  him  a  different  score  and  the  composite 
of  the  oral  and  the  ^vritten  score  for  this  position  placed  the  subject 
fourth  from  the  top  on  the  examination.  However,  on  the  principal 
public  relations  representative,  which  was  the  supervisorial  position, 
he  received  a  unanimous  low  60  score  from  each  interviewer,  which 
disqualified  him  from  the  principal  position. 

The  subject  then  subsequently  filed  a  written  protest  and  he  was 
advised  of  the  hearing.  During  the  protest  hearing  he  was  questioned 
about  his  insistence  on  qualifying  for  the  high  supervisorial  position 
due  to  the  fact  that  he  had  never  been  a  government  employee,  although 
it  was  an  open  examination.  He  received  the  results  of  the  hearing, 
which  was  negative,  on  the  protest  hearing.  From  that  time — perhaps  a 
year  and  a  half  following— he  had  interviews,  oral  interviews,  for  10  or 
11  different  openings  with  the  City  of  Los  Angeles  (in  this  same  cate- 
gory in  different  agencies  or  different  departments)  and  for  one  reason 
or  another  he  could  not  qualify  for  any  position.  He  then  charged  dis- 
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crimination  based  on  racial  reasons  and  on  the  fact  that  the  depart- 
ments, Avithin  the  City  of  Los  Angeles,  would  shuffle  employees  from 
lesser  positions  into  the  public  relations  positions  and,  therefore,  there 
was  never  an  opening  in  those  areas.  Up  to  this  time,  no  Mexican 
American  has  been  put  in  this  position. 

Mrs.  Carmen  H.  Warschaw,  Past  Chairman,  State  Fair  Employment 
Practice  Commission : 

The  California  Fair  Employment  Practice  Commission  has  now  had 
more  than  five  years  of  experience  in  dealing  with  employers,  both 
private  and  public,  on  matters  related  to  equal  opportunity  and  the 
elimination  of  discrimination. 

Let  me  first  state  some  general  conclusions  based  on  our  experience 
in  more  than  3,700  cases  over  a  five-year  period,  of  which  780,  or  about 
one  in  five,  involved  charges  of  discrimination  by  a  public  agency—city, 
county,  school  or  other  district,  or  state. 

We'  observe  that,  historically,  civil  service  has  provided  better  oppor- 
tunities in  the  lower  levels  than  private  industry  for  the  employment 
of  minority  workers ;  that  this  has  resulted  in  more  minority  applicants 
for  public  employment,  and  thus  FEPC  receives  more  complaints_  of 
alleged  discrimination,  proportionately,  against  government  agencies, 
and  frequently  the  red  tape  of  civil  service  regulations  makes  the  work 
of  FEPC  more  difficult. 

We  observe  from  our  experience  that  government  agencies,  as  re- 
spondents in  cases  of  alleged  discrimination,  offer  greater  resistance 
and  less  cooperation  than  do  private  employers. 

The  rule  of  three  is  more  often  than  not  used  to  cloak  discriminatory 
attitudes  and  practices.  Many  Negroes  have  been  referred  literally 
dozens  of  times,  but  never  chosen.  Investigation  covering  months  of 
referrals  may  be  required  to  uncover  the  subtle  discrimination  ni  which 
the  rule  of  three  has  been  misused. 

Among  the  types  of  personnel  actions  involved  in  charges  brought 
to  FEPC  are  these:  (1)  refusal  to  hire  on  the  part  of  an  individual 
agency  after  referral  of  the  applicant  by  the  civil  service  office;  (2) 
discriminatory  dismissal  from  employment  before  the  end  of  the  pro- 
bationary period,  or  failure  to  give  tenure;  (3)  denial  of  permission 
to  take  a  civil  service  examination— rejection  as  "not  qualified  —or 
failure  to  pass  an  oral  examination  after  the  written  examination  is 
passed ;  (4)  suggestion  to  Negroes  that  they  waive  their  rights  on  an 
eligible  list,  or  abolition  of  the  list  when  Negroes  are  at  the  top  or  m 
the  first  three 

We  have  found  that  in  the  majority  of  cases  Negroes  are  taken  into 
city  or  county  government  employment  in  token  numbers  m  the  lowest 
positions  in  public  works,  sanitation,  and  maintenance  crews,  and  then 
do  not  receive  opportunity  to  advance  to  foreman  or  to  fill  vacancies 
in  other  departments. 

You  will  note  that  my  references  are  to  alleged  or  proved  discrim- 
ination against  Negroes.  It  is  true  that  about  90  percent  of  all  FEPC 
cases,  both  in  employment  and  housing,  are  concerned  with  problems 
of  that  racial  group.  We  are  aware,  however,  that  the  Mexican- Ameri- 
can population  of  southern  California  is  quite  as  large,  and  that  Mexi- 
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can  Americans  are  just  as  much  the  victims  of  a  history  of  unequal 
opportunity  in  education,  jobs,  income  and  housing. 

I  remind  you,  however,  that  it  is  necessary  to  have  an  individual 
complaint  or  a  request  for  investigation  before  FEPC  opens  a  case. 
Although  we  emphasize  the  problems  of  Mexican  Americans  and  other 
minorities  in  our  information  and  education  and  affirmative  action  pro- 
grams, only  a  small  fraction  —  4  or  5  percent  —  of  our  employment 
cases  come  from  Mexican  Americans. 

Of  the  3,620  individual  complaints  filed  Avith  FEPC  from  September 
1959  through  September  1964,  a  total  of  513  charged  discrimination  by 
school  or  other  districts  or  by  city  or  county  governments.  Another  236 
complaints  were  filed  against  state  agencies.  Then  there  were  29  in- 
vestigations initiated  by  the  commission  on  receiving  information  other 
than  individual  complaints  that  the  fair  employment  law  had  been 
violated  by  such  public  agencies. 

You  may  be  interested  in  some  further  statistics  based  on  our  expe- 
rience here  in  southern  California.  In  this  part  of  the  state,  90  com- 
plaint or  investigation  cases  named  schools  or  school  districts  as  re- 
spondents ;  49  named  the  civil  service  or  personnel  agency  of  the  city 
or  county;  15  named  public  hospitals;  another  31  named  local  utilities 
or  public  transit  systems,  and  13  named  local  law  enforcement  agencies. 
Various  city  departments  were  named  in  42  cases,  and  county  depart- 
ments in  35  cases. 

More  than  one-quarter  of  the  completed  cases  in  this  area  have  shown 
clear  evidence  of  discrimination  and  have  been  resolved  through  con- 
ference and  conciliation.  Other  cases  contained  elements  of  discrimi- 
nation or  inequities  in  the  handling  of  applications  or  treatment  of 
minority  employees.  In  a  large  number  of  these  cases  improvements  in 
recruiting,  interviewing,  referral  and  other  practices  were  made  by  the 
agencies  concerned. 

Statewide,  more  than  one-third  of  the  cases  against  California  state 
agencies  have  been  settled  through  conciliation,  and  the  remaining  two- 
thirds  have  been  dismissed.  I  am  pleased  to  report  that  Governor 
Brown's  directives  and  the  ethnic  census  of  all  state  employees  which 
he  ordered  have  brought  about  many  worthwhile  changes  and  improve- 
ments in  making  job  opportunities  available  to  minority  people.  This 
does  not  mean  that  every  problem  has  been  solved.  But  I  congratulate 
the  State  Personnel  Board  and  many  other  agencies  on  their  inter- 
group  training  programs  for  supervisors  and  their  moves  to  recruit 
qualified  workers  of  every  racial  and  ethnic  group. 

Some  of  the  same  things  are  being  done  by  cities,  counties,  and  school 
districts,  and  in  a  number  of  instances  with  the  advice  and  consultation 
of  FEPC.  For  example,  I  urge  you  to  read  the  report  of  an  FEPC  in- 
vestigation of  the  San  Diego  city  civil  service  by  Commissioner  Dwight 
R.  Zook,  and  the  report  of  an  investigation  of  the  Oakland  city  schools 
by  Commissioner  C.  L.  Dellums. 

I  believe  you  will  want  me  to  give  you  some  detail  on  the  kinds  of 
inequities  we  have  found  in  civil  service  jurisdictions. 

Typically,  in  the  past,  and  now  as  well  in  many  places,  a  survey  of 
the  ethnic  pattern  of  employment  in  a  city  government  shows  that 
Negroes  are  generally  relegated  to  lower-paid,  lower-status  jobs,  with 
a  high  percentage  of  Negro  and  Mexican  American  employees  in  such 
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activities  as  street  maintenance.  There  are  many  Negro  clerical  and 
other  workers  in  lower  classifications,  but  Negro  supervisors  are  almost 
unheard  of,  and  there  is  little  horizontal  movement  from  one  section 
or  department  to  another.  Negro  professionals  are  relatively  tew. 

One  source  of  difficulty  is  the  oral  examination  system,  which  leaves 
so  much  room  for  free  play  of  prejudice.  The  few  Negroes  or  other 
minority  persons  who  serve  on  oral  panels  are  chosen  because  of  their 
prominence  in  the  community,  whereas  the  other  panehsts  are  picked 
for  their  knowledge  of  the  specific  job.  Our  suggestion  is  that  Negro 
Mexican  American,  and  other  minority  engineers,  office  managers,  and 
others  specially  qualified  be  sought  as  panel  members         ,     .       ,       ^ 

For  another  example,  take  the  probation  department  of  a  large 
countv  Certain  of  the  lower  classifications  have  a  substantial  propor- 
tion (30  to  50  percent)  of  Negro  employees.  At  the  higher,  supervisory 
levels  the  percentage  of  Negroes  is  drastically  reduced.  To  some  degree 
this  may  be  accounted  for%y  earlier  discriminatory  practices  which 
prevented  Negroes  from  acquiring  sufficient  experience  for  certain 
posSons.  But  it  also  appears  that  there  are  current  barriers  to  advance- 
ment which  result  in  the  small  number  of  Negro  supervisors  at  the 

^'llousinr^discrimination,   of   course,   limits  the  Negro   executive   to 

'^r^X^'.on,u.te,  by  the  Los  Angeles  City  Administ-ti^^^^^^^^ 
ficer  and  the  city's  civil  service  agency,  taking  as  data  371  certifica 
Uons  comprising  persons  of  more  than  one  ethnic  group  to  some  41  c.ty 
departments  or  bureaus.  The  rule  of  three  applies.  In  a  1  but  tour  de 
pa?tmen?s  or  bureaus,  the  percentage  of  eligible  Caucasians  ap^^^^^^d 
was  -reater  than  the  percentage  of  eligible  Negroes  appointed  (Of  the 
7ourtxcep?ions  two  involved  large  numbers  of  custodial  or  labor  posi- 
tZ.  The'^other  two  involved  only  three  or  four  jobs  each,  and  the  per- 
centaffes  mav  not  be  significant.)  .„      .  £      ^ 

The  figures  for  the  great  majority  of  these  certifications  are  of  spe- 
cial interest  because  they  obviate  the  frequent  question  of  whether 
Qualified  Negroes  were  available.  Thus,  even  if  t^e  certification  process 
itself   including  the  oral  examination,  is  entirely  free  of  bias  (an  as- 
iimptio^^  not  make),  the  consistently  lower  percentage  of  el- 

igible Negroes  who  were  appointed  strongly  indicates  racial  discrim- 
ination in  selection  under  the  rule  of  three 

One  extremely  important  point  for  public  employers  is  this:  it  is 
not  enough  for  high-ranking  officials  to  declare  themselves  m  favor  of 
equalopSortunity!  They  must  be  certain  that  all  supervisory  person- 
Sup  and  down  the  line,  are  not  only  dedicated  to  such  a  policy  but 
hisiructed  in  methods  of  making  it  effective.  They  must  conduct  p- 
i^od'c  reviews  of  procedures  and  test  the  results  m  terms  of  ethnic  pat- 

%UT'en!;U"etTLie^  realize  this.  They  know  that  policy 
beromes  practice'only  when  it  is  carried  out  at  the  lower  echelons  as 
well  as  the  higher  ones.  It  must  be  stated  and  restated  to  all  super- 
^sors   Public  employers,  too,  cannot  afford  to  take  these  matters  for 

^If  should  be  made  clear  that  what  the  Fair  Employment  Practice 
CommSon  is  interested  in  is  equal  opportunity  for  those  who  are 
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qualified.  We  administer  the  law,  which  prohibits  employment  dis- 
crimination on  grounds  of  race,  religion,  or  ancestry.  It  is  not  a  law 
for  one  group,  but  is  intended  to  protect  all  Californians.  The  affirma- 
tive action  program  of  the  commission,  by  widening  access  to  good  jobs 
for  members  of  every  group,  strengthens  our  economy  and  our  way  of 
life.  All  employers,  public  and  private,  will  benefit  when  recruiting, 
hiring  and  upgrading  are  truly  equal. 

Harold  Jaeger,  Business  Representative,  Local  11,  International 
Brotherhood  of  Electrical  Workers,  AFL-CIO: 

For  the  record,  I  would  like  to  state  that  it  is  our  view  that  an  oral 
examination  should  be  recorded  and,  in  connection  with  this,  I  have  a 
figure  which  may  be  of  interest  to  the  Committee.  During  the  years 
1954  to  1958,  in  the  City  of  Los  Angeles,  there  Avere  365  protests  of 
oral  examinations.  Of  this  number,  the  commission,  after  hearing,  al- 
lowed three  of  the  protests.  I  think  it  is  rather  farfetched  to  feel  that 
362  out  of  365  people,  who  felt  they  had  been  done  an  injustice,  were 
entirely  wrong.  Without  any  record,  it  must  of  necessity  be  a  rather 
subjective  thing  and  not  conducive  to  the  objectivity  we  seek  in  public 
employment. 

Additionally,  I  would  comment  that  after  an  applicant  has  under- 
gone the  procedures  of  filing  an  application,  having  the  application 
approved — which  shows,  of  course,  that  he  does  possess  the  minimum 
qualifications  to  fill  the  position — he  then  takes  the  written  examina- 
tion, then  is  subjected  to  this  oral  interview ;  as  a  result  of  a  composite 
score  his  name  is  placed  on  an  eligibility  list.  He  then  is  interviewed  by 
the  appointing  authority;  in  other  words,  the  person  under  whose 
jurisdiction  he  will  be  employed.  This  comprises  another  oral  inter- 
view because  that  person  has  the  authority  to  choose  one  out  of  the 
top  three;  that's  called  the  rule  of  three.  I  would  like  to  suggest  that, 
if  possible,  a  step  toward  correcting  obvious  opportunities  for  bias  and 
discrimination  would  be  to  require,  by  law,  that  where  the  appointing 
authority  selects  other  than  the  top  man  of  the  three  he  be  required 
to  furnish  in  writing  his  reasons  to  the  Civil  Service  Commission  hav- 
ing jurisdiction. 

The  percentage  of  the  composite  score  given  to  the  oral  examination 
in  the  City  of  Los  Angeles  varies  between  30  and  50  percent  depending 
on  the  specific  examination.  If  I  may  make  a  recommendation,  we  feel 
very  strongly  that  this  should  be  reduced  if  we  must  retain  the  oral, 
and  I  am  quite  sure  that  people  who  administer  the  civil  service  system 
will  be  able  to  give  convincing  reasons  as  to  why  it  should  be  retained, 
but  I  do  feel  it  should  be  limited  to  the  maximum  value  weight  of  15 
percent  rather  than  30  to  50. 

Arthur  E.  Green,  Business  Representative,  Local  434,  Los  Angeles 
County  Employees  Union,  AFL-CIO: 

For  many  years  this  organization  has  been  dissatisfied  with  the  ad- 
ministration of  the  oral  part  of  civil  service  examinations.  In  consulta- 
tion with  other  unions  throughout  the  country  which  represent  civil 
service  employees,  we  have  found  general  agreement  on  the  various 
points  of  dissatisfaction. 

5— L,-1278 
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At  the  convention  of  the  Building  Service  Employees  International 
Union  held  in  Los  Angeles  in  May  of  1964,  the  convention  adopted  the 
general  policy  statement  on  oral  civil  service  examinations,  which  we 
are  herewith  submitting  to  you. 

(a)  Each  test,  written  or  oral,  conducted  by  a  public  agency,  shall 
conform  to  measures  or  standards  which  are  sufficiently  objective  to 
be  capable  of  being  challenged  and  reviewed,  and  shall  be  recorded 
in  a  manner  and  to  a  degree  sufficient  for  this  purpose. 

(b)  No  applicant  for  public  employment  shall  be  questioned  as  to 
his  political  views,  religious  beliefs,  labor  affiliations  or  racial  ex- 
traction. 

(c)  Any  member  of  an  oral  examining  board  who  personally 
knows  an  applicant  shall  disqualify  himself  from  questioning  or  rat- 
ing the  applicant,  and  staff  members  of  the  agency  or  personnel 
board  shall  not  participate  in  the  oral  examination. 

(d)  The  weight  given  to  any  oral  examination  shall  not  be  more 
than  15  percent  of  the  total  examination  score. 

(e)  The  original  rating  sheets,  as  marked  by  the  oral  board,  accom- 
panied by  written  statements  as  to  how  each  examiner  arrived  at  his 
rating  of  the  applicant,  shall  be  a  public  record  available  for  exam- 
ination by  the  applicant  or  his  representative,  and  all  examination 
scores,  showing  the  details  from  all  types  of  tests,  shall  be  published 
following  the  completion  of  the  grading  process. 

(f)  The  right  to  a  direct  and  unqualified  appeal  from  an  oral 
examination  shall  be  granted  to  all  employees. 

(g)  Uniform  oral  examinations  should  be  given  to  all  applicants. 
(h)   Inclusion  of  members  of  minority  groups  on  oral  board  panels 

should  be  encouraged. 

(i)  The  applicant  or  his  representative  should  have  the  right  to 
challenge  members  of  oral  board  panels. 

Mrs.  Nesta  Gallas,  Faculty  Member,  U.S.C.  School  of  Puhlic  Ad- 
ministration: 

I  am  particularly  interested  in  the  matter  of  the  use  of  oral  inter- 
views and  the  use  of  written  tests,  and  I  submit  that  the  written  test 
is  as  discriminating  against  certain  groups  as  the  oral  interview  for 
this  reason:  Much  of  our  research  in  the  field  of  written  tests  shows 
that  it  is  loaded  in  favor  of  the  sophisticated,  educated  person,  and  that 
those  persons,  who  come  from  a  kind  of  family  background  where 
English  skills  are  not  as  good  as  other  backgrounds,  do  not  do  as  well 
in  the  written  tests ;  so  I  find  myself  facing  great  difficulty  in  saying 
the  written  test  doesn't  discriminate,  but  the  oral  interview  does. 

For  example,  let's  take  a  field  of  social  work  or  a  field  of  probation 
where  you  have,  say,  a  heavy  weight  on  a  written  test;  the  field  of 
police  work,  the  field  of  fire  work.  Research  on  written  tests  indicates 
they  favor  the  person  with  high  memory,  high  recall,  high  verbal  skills. 
Our  work  in  written  tests  is  not  developed  to  the  point  of  science 
where  we  know  exactly  what  we  do  tell  from  written  tests,  and  I  submit 
that  if  I  happen  to  have  high  memory  skills,  high  verbal  recall  skills, 
I  will  do  better  on  written  tests  but  I  may  not  know  any  more  about 
the  subject  matter  of  the  field,  and  I  think  this  is  a  significant  point  to 
remember. 
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The  oral  inter^dew,  too.  I  submit,  neither  creates  nor  eliminates  bias. 
I  mean  it's  one  person  sitting  in  judgment  of  another,  and  if  those 
doing  interviewing  are  biased  to  begin  with  then  there  is  going  to  be 
bias.  The  oral  interview  to  me  does  not  necessarily  create  bias  because 
we  do  have  one  person  sitting  in  judgment  of  another.  I  do  believe 
that  the  individual  interview  creates  a  greater  opportunity  for  the  exer- 
cise of  bias  or  prejudice  than  some  other  interviewing  techniques,  and 
I  think  this  is  why  some  jurisdictions  are  moving  to  a  different  kind 
of  interviewing  technique  than  the  individual  interviewer.  I  come 
before  the  three  of  you  and  I  try  to  make  a  good  impression  but  I  am 
dependent  on  this  kind  of  a  situation  which  is  a  quite  different  kind  of 
interview  technique  than  if  it  is  what  we  call  a  group  interview  or  a 
leader  of  this  discussion  where  the  people  sit  around  the  table  and  we 
observe  them  over  a  period  of  time,  so  I  think  the  technique  of  inter- 
viewing is  an  important  one  to  look  at. 

Norman  E.  Woodbury,  Executive  Director,  California  Municipal 
Utilities  Association: 

At  our  first  receipt  of  your  notice,  we  felt  that  the  subject  matter 
might  be  a  little  more  general  than  it  has  turned  out  to  be,  so  I  am 
going  to  be  rather  brief  and  just  make  some  general  observations. 

I  represent  a  management  organization.  It  is  composed  of  some  55 
cities  and  special  districts  such  as  public  utility  districts,  municipal 
utility  districts,  and  the  managers  or  the  local  authorities  representing 
these  agencies  are  members  of  my  association.  I  think,  by  and  large, 
that  we  have  not  found  that  there  is  a  better  system  yet  devised  than 
the  selective  process  usually  found  in  your  competitive  examinations, 
including  your  oral  interviews  and  then  permitting  management  to 
have  its  selection  of  either  one  or  more  of  those  who  basically  have 
qualified  on  the  basis  of  the  civil  service  system.  I  am  sure  you  are 
aware  there  are  systems  which  force  the  employer  to  take  the  single 
man  as  the  top  man  on  the  list.  I  think  probably  the  prevailing  practice 
is  the  choice  of  three — one  out  of  three.  There  are  other  systems  that 
say,  "Here  is  a  list  of  employees  or  pefsons  who  have  passed  an  exami- 
nation and  we  say  these  persons  are  qualified,  and  you  then  make  your 
selection  from  however  many  might  be  on  that  list;  you  can  choose 
the  bottom  man,  if  you  want  to."  So,  it  is  rather  a  wide  gamut  as  to 
the  ability  of  management  to  select,  and  we  have  no  particular  recom- 
mendations to  make. 

Some  of  our  agencies  are  located  in  large  cities  such  as  the  City  of 
Los  Angeles ;  we  have  also  very  small  cities  where  the  city  council  acts 
as  the  personnel  board  and,  in  probably  too  many  instances,  the  selec- 
tion committee  as  well.  We  have  municipal  utility  districts— some  large 
and  some  small— also  the  public  utility  districts.  Generally,  our  feeling 
is  that  the  local  elected  representatives  of  these  districts  do  have  the 
foresight  and  the  interest  of  the  general  program  there  to  do  the  best 
selecting  they  can  of  their  employees.  They  authorize  the  general  man- 
ager then  to  set  up  a  personnel  selection  system.  This  may  be  through 
examination.  If  it's  a  very  small  district,  it's  merely  publicizing  to  the 
effect  that  a  position  will  be  open  and  asking  those  persons  who  might 
be  interested  to  apply.  This  may  be  solely  on  the  interview  basis,  but 
I   do  want   to   leave   the   point   ^vith   this   committee   that   generally 
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our  people  who  are  in  charge  of  these  utility  operations  are  satisfied 
that  the  selective  civil  service  process  or  the  selective  process  has  been 
doing  a  good  job.  We  are,  of  course,  interested  in  your  interest  in  im- 
proving it.  We  do  feel  any  discrimination  on  the  basis  of  race,  ancestry, 
national  origin  or  politics  certainly  has  no  place  in  the  public  employ- 
ment field. 

I  might  also  make  this  observation :  I  'm  not  without  some  experience 
in  the  field  of  public  personnel  management,  having  been  the  chief 
examiner  for  the  City  of  Glendale,  also  having  been  personnel_  officer 
for  some  of  the  large  state  departments  and  having  worked  with  the 
State  Personnel  Board  in  many  examination  processes.  I  merely  point 
this  out :  If  you  have  the  rule  of  three  and  you  appoint  one,  there  are 
always  going  to  be  two  disappointed  people  who  are  going  to,  in  their 
own  minds,  try  to  rationalize  how  come  they  were  discriminated 
against.  To  management,  this  is  always  a  tough  part  of  having  three 
rather  well-qualified  employees  appearing  before  the  one  man  who 
makes  the  final  decision,  and  he  may  want  to  be  in  a  position  to 
say,  "I  would  like  to  employ  you  all,"  but  he  has  to  choose  one. 

Carlos  Borjas,  President,  Council  of  Mexican- American  Affairs: 
I  am  chairman  of  the  Los  Angeles  County  Mexican- American  Ad  Hoc 
Committee  on  Employment.  This  ad  hoc  committee  was  brought  together 
by  the  Los  Angeles  County  Commission  on  Human  Relations  primarily 
to  look  into  these  problems  of  employment,  not  only  in  the  area  of  cml 
service  but  also  in  private  employment.  Our  ad  hoc  committee  has 
been  working  in  the  area  of  civil  service  in  trying  to  determine  the 
number  of  Spanish  surname  people  working  with  civil  service.  In  the 
early  part  of  1963,  we  requested  government  agencies  at  all  levels  to 
take  a  census  and  to  obtain  statistics  so  that  we  could  be  able  to  deter- 
mine the  reasons  why  there  was  such  a  small  number  of  Mexican 
Americans  in  civil  service.  We  did  not  have  any  statistics  at  the  time, 
but,  going  from  agency  to  agency,  we  could  see  that  there  were  a  very 
small  number  of  people  who  spoke  Spanish  in  these  various  agencies. 
Now  the  purpose  of  obtaining  the  opinion  of  these  statistics  was  to  try 
to  initiate  positive  programs  so  that  we  could  get  more  Spanish  sur- 
name people  to  participate  in  running  their  own  government.  Now, 
we  wrote  to  the  City  of  Los  Angeles  to  obtain  this  type  of  statistics. 
Unfortunately  at  that  time,  we  did  not  receive  any  cooperation  what- 
soever. We  have  written  to  the  County  of  Los  Angeles  and  here  we  have 
had  a  wonderful  response.  Through  the  county  commission  on  human 
relations,  the  county  has  made  many  positive  action  programs.  I  wiU 
only  tell  you  of  one  program  which  has  been  carried  out;  it  is  the  pro- 
gram in  which  we  have  been  able  to  obtain  the  cooperation  of  the 
Spanish  language  news  media,  the  radio  and  the  television.  As  you 
know,  unfortunately  many  of  our  people  do  not  have  excellence  m 
English  required  to  be  able  to  read  the  English  newspapers  so  they 
concentrate  primarily  on  T.V.  programs,  especially  KMEX.  KMEX 
was  kind  enough  to  donate  one-half  hour  of  their  time  for  a  series  ot 
13  programs  with  the  backing  of  the  county.  And  I  don't  only  mean 
backing  by  moral  support,  they  actually  backed  us  with  money  so  that 
we  could  help  buy  some  of  the  sets  and  what  have  you.  The  county 
donated  some  money  for  this  and  we  think  it's  an  excellent  program. 


INDUSTRIAL  RELATIONS  133 

This  series  of  13  television  programs  was  developed  to  encourage  Mexi- 
can Americans  and  other  Spanish-speaking  persons  to  apply  for  avail- 
able   jobs    and    to    familiarize    themselves    with    civil    service  policy 
methods.  We've  had  wonderful  results  from  this  television  series  with 
the  County  of  Los  Angeles.  Now,  at  the  state  level,  we  have  had  excel- 
lent cooperation  as  well  from  the  State  of  California.  A  census  was 
made  for  all  minority  group  people  at  the  state  level  and  this  proved 
to  be  quite  a  tremendous  job.  Now  the  results  of  these  findings  in  1963 
were  that  out  of  this  total  of  a  little  over  100,000  state  employees, 
5,467  were  Negroes;  3,190  were  Orientals;  720  other  nonwhites;  and 
2^209  were  Mexican  Americans.  Our  Governor  lauded  the  census  and 
requested  a  four-point  program.  I  might  say  that  the  four-point  pro- 
gram was  a  result  of  the  census  primarily  because  it  was  found  that 
the  minority-group  people  working  for  State  Civil  Service  were  found, 
of  course,  in  what  we  call  the  "blue  collar"  jobs,  in  the  low-paying 
jobs^the  menial  jobs.  And  Governor  Brown  wanted  to  know  why  this 
was  so.  Was  it  because  of  lack  of  education,  or  was  it  because  of  dis- 
f-riminatorv  practices  within  various  agencies?   Governor  Brown,  on 
November  27,  1963,  requested  a  four-point  program.  In  this  four-point 
program,  he  asked  for  an  implementation  of  a  positive  program  to  elim- 
inate discrimination.  He  called  for  a  conference  of  university,  college, 
and  public  school  educators  to  make  a  thoroughgoing  study  of  educa- 
tional practices  as  they  pertain  to  both  state  and  private  employment. 
Governor  Brown  asked  for  and  ordered  a  study  of  applications  for 
state  employment  to  determine  whether  minorities  are  failing  to  apply 
for  existing' jobs  and  where  minority  applicants  did  not  exist,  why  they 
were  not  making  their  applications.  The  third  point  was  that  he  asked 
the  State  Personnel  Board  to  recommend  new  programs  of  in-service 
training.  The  last  point  was  that  Governor  Brown  directed  the  then 
Director  of  Administration  of  Health  and  Welfare,  and  the  Chairman 
of   the    Cabinet    Committee    on   Equal   Employment    Opportunity   to 
examine  the  feasibility  of  using  existing  personnel  analysts  m  the 
State  Personnel  Board  for  auditing  all  department  recruitment,  place- 
ment and  promotion  activities  so  as  to  affirmatively  support  the  merit 
system's  goal  of  opportunity.  Now  this  is  a  wonderful  four-pomt  pro- 
gram. In  the  opinion  of  the  ad  hoc  committee,  this  program  has  not 
been  implemented  although  it  is  now  almost  a  year  since  the  four-point 
program  was  suggested.  The  reason  for  this  we  do  not  know,  but  we 
hope  that  the  four-point  program  will  be  carried  out  at  the  state  level. 
NoAV  there  is  a  very  positive  solution  as  to  what  can  be  done  on 
an  action-type  program.  There  is  one  agency  that  has  done  an  excellent 
job  and  that  is  the  Department  of  Employment.  They  have  gone  out  on 
a  limb,  you  might  say,  and  sought  to  obtain  people  who  not  only  know 
Spanish  but  who  also  know  many  of  the  cultural  backgrounds  and 
factors  and  idiosyncracies  of  our  people.   Thy  have  tried  to  obtain 
people  for  instance,  the  employment  security  trainee,  who  have  knowl- 
edo-e  of  both  English  and  Spanish.  Not  only  are  they  looking  for  all  of 
the  requirements  that  are  needed  for  an  employment  security  trainee, 
but  they  are  also  looking  for  this  other  facet,  this  knowledge  of  the 
peculiar  language  and  cultural  things  that  are  needed  for  our  large 
percentage  of  Spanish  surname  people.  We  hope  that  more  state  agen- 
cies can  be  prevailed  upon  to  carry  on  this  type  of  program. 
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Now  I  would  like  to  recommend,  in  closing,  that  positive  steps  be 
taken  to  encourage  minority  group  people  to  participate  and  make 
applications  with  the  State  Personnel  Board  at  the  state  level.  I  would 
recommend  the  type  of  pamphlets  which  the  Federal  Government,  for 
instance,  is  doing.  The  federal  government,  the  U.S.  Treasury  Depart- 
ment, put  out  a  beautiful  pamphlet  called,  "A  View  of  Your  Future," 
in  which  it  shows  minority-group  people  at  work  and  doing  work  with 
the  Treasury  Department.  It  is  also  being  done  by  private  agencies. 
The  Community  Relations  Conference,  the  Employment  Committee, 
recently  put  out  this  excellent  pamphlet  in  which  they  said  race,  creed, 
color,  or  national  origin  need  not  be  a  bar  for  better  jobs;  it's  up  to 
you.  I  can  see  no  reason  why  the  same  thing  cannot  also  be  done  at  the 
state  level. 

In  finishing  my  recommendations,  I  would  recommend  that  persons 
of  Mexican  American  descent  should  be  trained  as  recruitment  special- 
ists and  be  given  responsible  positions  with  civil  service  jurisdictions. 
Such  a  si3ecialist  should  be  given  sufficient  freedom  from  specific  duties 
to  be  able  to  devote  time  to  development  of  new  programs.  In  addition, 
expense  funds  should  be  allocated  for  surveys  and  new  programs  so 
that  they  can  see  how  Spanish  surname  people  may  be  brought  into 
state  service.  We  would  recommend  that  the  Civil  Service  jurisdictions 
which  have  not  made  a  survey  of  their  pattern  of  employment  as  to 
Mexican  Americans  and  other  minority-group  people  be  requested  to  do 
so  by  a  responsible  official  body  to  highlight  areas  of  discrimination 
or  possible  discrimination.  We  would  recommend  there  be  a  more  exten- 
sive use  of  adult  schools  in  the  Mexican-American  communities  to  be 
made  available  for  teaching  of  specific  Civil  Service  classes.  We  would 
especially  recommend  that  there  be  no  fees  in  these  adult  schools,  as 
there  are  no  fees  in  being  able  to  obtain  citizenship  or  in  the  classes  for 
English  language  for  foreigners.  Finally,  we  would  recommend  that  the 
Civil  Service  jurisdictions  include  questions  in  their  examinations  that 
would  determine  the  fitness  of  individuals  being  examined  to  deal  sensi- 
tively with  the  problems  stemming  from  persons  with  Mexican- 
American  cultural  background. 

Joseph  W.  Walker,  Urban  League  Job  Development  and  Employ- 
ment Director: 

The  function  of  civil  service  is  to  insure  honesty  and  efficiency  in 
government  and  the  placement  of  properly  qualified  individuals.  With 
this  in  mind,  an  evaluation  of  (1)  use  and  places  of  the  oral  interview, 
(2)  the  rule  of  three,  and  (3)  in-service  training  programs,  as  possible 
deterrents  in  the  administration  of  civil  service  justice  is  now  in  order. 

The  oral  interview  is  generally  justified  as  a  means  of  measuring 
certain  qualities  which  are  important  to  a  specific  examination  and  yet 
which  cannot  readily  be  treated  by  other  means.  It  should  be  limited 
precisely  to  this  function.  It  is  generally  conceded  that  the  higher  the 
job  level,  the  greater  the  validity  in  the  use  of  the  oral.  This  also  means, 
parenthetically,  that  the  lower  level  jobs  do  not  require  the  use  of  the 
oral.  A  probationary  period  can  more  adequately  give  the  evaluation 
required.  It  therefore  follows  that  the  oral  should  be  used  more  on 
high  level  entry  jobs  and  on  executive  promotional  opportunities  than 
at  any  other  levels. 
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Civil  service  career  specialists  have  been  quoted  as  saying  that  man- 
agement is  better  able  to  pick  the  best  candidates  for  promotional 
positions,  completely  discounting  the  bias  factors  which  often  make 
for  a  perpetuation  of  the  good  and  the  bad  of  past  policies  and  practices 
and  also  too  often  making  for  the  exclusion  of  minorities  from  manage- 
ment positions.  It  is  to  be  remembered  that,  exclusive  of  the  oral  inter- 
view, management  will  still  have  its  controls.  This  includes  the  pro- 
bationary period.  ,    . 

It  is  therefore  highly  recommended  that  civil  service  commissions 
hire  permanent,  qualified  oral  interviewers,  men  and  women  especially 
trained  to  conduct  oral  interviews.  This  should  be  a  new  classifiration 
of  government  employees  who  would  not  be  subject  to  the  control  and 
jurisdiction  of  staff  or  top  management.  And  if  management-controlled 
staff  is  allowed  to  participate  in  the  oral  in  any  way,  as  a  result  of  a 
necessary  compromise,  they  should  constitute  a  minority  in  the  decision 

making.  .     .  .,  i     . 

Under  present  regulations,  the  rule  of  three,  it  is  possible  tor  an 
applicant  to  be  number  one  on  a  Los  Angeles  City  examination  list 
and  yet  never  be  selected  for  a  job.  To  compound  this  issue,  the  appli- 
cant may  have  gone  through  a  series  of  oral  interviews  in  the  course 
of  his  rejections.  Then  we  must  add  a  third  dramatic  touch.  Another 
examination  could  not  be  given  and  the  list  combined,  and  due  to 
stiff er  competition  our  target  applicant  could  not  be  moved  out  of  a 
job  contention  rating.  The  potential  racial  implications  are  exceedingly 
clear.  Here  again,  we  must  note  the  exceptions.  The  city  fire  department 
has  made  a  remarkable  about-face  in  democratizing  its  selection  pro- 
cedures. The  problem  now  is  stimulating  the  recruitment  process.  ^^  e 
of  the  Urban  League,  along  with  community  citizens,  are  doing  sonie- 
thing  about  this.  Another  exceptional  example,  the  employment  service 
exhausts  its  old  list  before  it  starts  using  the  new  list.  These  exceptions, 
gentlemen,  are  not  the  rule. 

It  is  strongiv  recommended  that  the  State  Legislature  require  tne 
Civil  Service  Commission  of  the  state,  county  and  city  take  immediate 
steps  to  eliminate  this  kind  of  an  injustice.  These  problems  have  oeen 
known  for  a  long  time  and  unless  the  State  Legislature,  m  cooperation 
with  the  executive  branch  of  the  government,  takes  action,  we  of  the 
Urban  League  see  no  hope  for  a  brighter  future. 

Reference  has  already  been  made  to  the  concentration  of  Negroes  m 
lower  skill  jobs.  Various  departments  of  all  three  civil  service  installa- 
tions engage  in  informal  in-service  training  programs.  Few  Negroes 
participate  in  the  promotional  plans,  but  supposing  the  programs  were 
formalized  and  made  known,  many  a  worker,  now  reluctant,  would 
come  forth  requesting  to  be  considered  for  promotional  jobs.  And  it 
this  is  not  sufficient,  our  agency's  efforts  combined  with  others,  could 
serve  as  a  stimulant  to  the  employees  to  take  advantage  of  the  in-service 
training  programs.  We  could  also  seek  out  persons  m  the  community 
who  would  be  properly  motivated  to  take  in-service  training  at  the 
point  of  entry. 

The  State  Legislature  is  urged  to  establish  a  proper  committee  to 
analvze  the  proposal  of  formalizing  in-service  training  programs  and 
to  prepare  guidelines  to  be  followed  by  the  various  departments  cf 
civil  service  in  the  implementation  content  and  procedure. 
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William  Greene,  Local  347,  Los  Angeles  City  Employees  Union, 
AFL-CIO: 

Historically,  it  has  been  our  finding  that  members  of  minority  groups 
are  in  the  class  of  the  helpless  among  Los  Angeles'  city  employees. 
These  helpless  employees  include  those  presently  found  in  such  classifi- 
cations as  refuse,  street  maintenance,  recreation  and  parks,  sewer 
maintenance,  custodial,  vehicle  operator,  parking  lot  attendant,  etc. 
Most  requirements  call  for  some  degree  of  training  or  prior  experience 
as  an  initial  qualification  for  taking  a  written  examination  for  a  higher 
classified,  better  paying  job  in  either  one  of  the  technical  areas  or  at 
the  lower  grade  supervisory  level.  This  is  even  true  in  the  same  depart- 
ments in  which  many  members  of  minority  groups  are  employed.  Con- 
sequently, you  find  a  situation  in  which  members  of  minority  groups  are 
largely  found  in  only  certain  job  classifications  or  departments,  with 
little  or  no  opportunity  for  advancement  into  other  job  classification 
or  possibility  for  upgrading  within  the  job  classification  of  pipe  fitter. 

Local  347 's  recommendation  is  for  the  establishment  of  an  apprentice- 
ship training  program.  Such  a  program  would  not  only  serve  to  allevi- 
ate the  situation  I  have  just  described,  but  would  also  serve  to  assist 
in  the  advancement  of  all  public  employees  who  wish  to  prepare  them- 
selves for  more  skilled  jobs  Avith  higher  pay. 

The  concept  of  apprenticeship  training  in  public  employment  is  not 
new  in  California.  Apprenticeship  training  programs  are  presently  in 
operation  in  Los  Angeles  County  employment,  in  the  Los  Angeles 
Department  of  Water  and  Power,  under  the  Los  Angeles  City  Board 
of  Education,  in  both  San  Diego  City  and  County  employment,  at  the 
Long  Beach  Naval  Shipyard,  in  a  number  of  northern  California 
jurisdictions,  to  say  nothing  of  the  many  areas  of  private  industry 
that  use  the  apprenticeship  training  program  to  get  the  best  and  the 
most  out  of  their  employees. 

Los  Angeles  County  instituted  its  apprenticeship  training  program 
in  1946.  It  is  set  up  with  14  separate  state-approved  programs,  includ- 
ing the  building  trades  and  a  cook's  program.  Training  under  the 
county's  programs  last  from  three  to  five  years.  All  programs  have  the 
same  "standards,  evaluations  and  criteria  as  private  industry.  The  Los 
Angeles  County  apprenticeship  training  programs  have  an  apprentice- 
ship board,  which  is  made  up  of  members  of  labor  and  management 
in  county  employment,  members  outside  county  employment,  and 
representatives  from  the  board  of  education  and  the  State  Divisionof 
Apprenticeship  Standards.  Each  program  has  a  committee  of_  like 
composition  which  supervises  the  training  program  for  its  individual 
job  classification.  A  similar  apprenticeship  training  system  would  be 
very  useful  in  Los  Angeles'  city  employment. 

For  many  years  Local  347  has  been  critical  of  the  administration 
of  the  oral  part  of  civil  service  examinations.  In  consultation  with 
other  unions  throughout  the  country  which  represent^  civil  service 
employees,  we  have  found  general  agreement  on  the  various  points  of 
dissatisfaction. 

In  1961,  the  California  State  Legislature  saw  fit  to  enact  A.B.  2375, 
which  added  Chapter  10  (commencing  with  Section  3500)  to  Division 
4  of  Title  1  of  the  Government  Code,  giving  public  employees  the  right 
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to  representation  in  all  matters  relating  to  employment  conditions  and 
employer-employee  relations,  including  but  not  limited  to,  wages,  hours, 
and  other  terms  and  conditions  of  employment. 

In  view  of  an  opinion  by  the  city  attorney,  we  are  prevented  from 
representing  our  members  in  many  areas  and  in  many  relations  with 
management  in  which  they  need  counseling  and  guidance.  It  is  our 
opinion  that  this  was  the  original  intent  of  this  section  of  the  Govern- 
ment Code. 

Local  347  recommends  an  amendment  to  Chapter  10,  Section  3504 
of  the  Government  Code  to  include  language  which  would  clearly 
spell  out  a  public  employee's  right  to  representation  on  the  job.  We 
recommend  language  similar  to  that  found  in  the  work  rules  of  the 
Department  of  Water  and  Power,  as  pertains  to  its  clarity  and  outline 
of  procedure. 

Tied  directly  to  Local  347 's  two  foregoing  recommendations  for  an 
apprenticeship  training  program  and  oral  examinations  is  the  lack  of 
a  seniority  system  in  Los  Angeles'  city  employment.  Many  of  the  prob- 
lems I  have  described  earlier  are  also  attributable  to  the  lack  of  a 
seniority  system.  Rule  Five,  Section  5.21  of  the  Rules  of  the  Board  of 
Civil  Service  Commissioners  of  the  City  of  Los  Angeles,  as  amended 
to  October  10,  1963,  state,  and  I  quote:  "Seniority  as  used  in  Section 
5.19  relates  only  to  seniority  for  civil  service  purposes,  namely  layoff 
and  displacement,  and  does  not  affect  any  department  policy  related 
to  vacation,  salary,  reemployment,  or  placement  on  a  seniority  basis"; 
end  of  quotes. 

Once  again,  the  seniority  system  is  not  uncommon  to  a  number  of 
jurisdictions  in  northern  California.  The  seniority  system  has  been 
found  to  work  well  in  federal  employment  and  is  cherished  in  private 
industry.  We  can  see  no  reason  why  it  would  not  work  equally  well 
as  a  means  of  advancing  employees  after  long  years  of  competent,  loyal 
service  who  have  qualified  themselves  in  other  areas. 

One  of  the  avowed  objectives  of  a  civil  service  system  is  to  insure 
that  advancement  is  based  on  merit  and  ability  rather  than  bias  or 
favoritism.  The  rule-of-one  helps  to  insure  the  furtherance  of  this 
admirable  principle.  Los  Angeles  civil  service  still  retains  the  rule-of- 
three,  which  has  been  replaced  in  some  other  jurisdictions,  where  it 
has  been  found  to  be  unfair  and  outmoded.  Public  jurisdictions  pro- 
vide for  a  six-month  probationary  period.  Only  applicants  who  have 
established  prior  experience,  acknowledged  skills, and  other  predeter- 
mined factors  are  permitted  to  take  advancement  examinations.  Only 
the  number  one  person  who  has  placed  himself  as  number  one  on  the 
eligible  list  by  virtue  of  the  highest  score,  both  in  written  and  oral 
examinations,  should  receive  the  job  appointment  resulting  from  such 
examinations  under  the  present  system.  We  recommend  legislation 
introducing  the  rule-of-one  into  civil  service,  as  an  important  guarantee 
of  a  true  merit  system. 

Charles  A.  Henderson,  Begional  Director,  Local  411,  Union  of  State 
Employees: 

For  many  of  the  years  that  we  have  been  in  existence  as  the  Union  of 
State  Employees,  our  organization  certainly  has  been  dissatisfied  with 
the  administration  of  the  oral  part  of  the  civil  service  examination.  In 


]^38  ASSEMBLY  INTERIM  COMMITTEE  REPORT 

consultation  with  our  other  sister  organization  and  unions  through- 
out the  country  which  represent  the  civil  service  employees,  we  have 
found  that  they  are  in  general  agreement  with  us  on  various  points 
of  dissatisfaction.  Number  one  would  be  that  each  test,  written  or  oral, 
conducted  by  the  public  agencies,  shall  conform  to  a  measure  of  forced 
standards  which  are  sufficiently  objective  to  be  capable  of  being  chal- 
lenged and  reviewed  and  shall  be  recorded  in  a  manner  and  a  degree 
sufficient  for  this  purpose. 

Number  two,  we  firmly  think  that  no  applicant  for  public  employ- 
ment shall  be  questioned  as  to  his  political  views,  religious  beliefs, 
labor  affiliations,  or  racial  extraction.  .   .       ,        ^      , 

Number  three,  that  any  member  of  an  oral  examining  board  who 
personally  knows  an  applicant  shall  disqualify  himself  from  question- 
ing or  rating  the  applicant  and  the  staff  members  of  the  agency  or 
personnel  board  cannot  participate  in  the  oral  examination. 

Number  four,  that  weight  given  to  any  oral  examination  shall  not 
be  more  than  15  percent  of  the  total  examination  score.  We  oftentimes 
believe  it  should  only  be  10  percent  or  less,  or  no  oral  examination 
at  all  The  original  rating  sheets  as  marked  by  the  oral  board  accompa- 
nied by  written  statements  as  to  how  each  examiner  arrived  at  his 
ratino-  of  the  applicant,  shall  be  a  public  record  available  for  examina- 
tion by  the  applicant  or  his  representative,  and  all  examination  scores 
showing  the  details  from  all  types  of  tests  shall  be  published  upon 
the  completion  of  the  grading  process.  The  right  to  direct  an  unquali- 
fied appeal  from  an  oral  examination  shall  be  granted  to  all  employees. 
Uniform  oral  examinations  shall  be  given  to  all  applicants.  .  ^  ^  ^ 
Number  five  that  members  of  the  minority  groups  shall  be  included 
on  all  board  eiaminations  or  board  panels  and  this  should  be  encour- 
aged by  the  state,  and  the  applicant  as  represented  should  have  the 
right  to  challenge  members  of  the  oral  board  panels.  We  also  believe 
that  the  rule-of-one,  rather  than  the  rule-of -three,  should  be  practiced 
throughout  the  state  employment.  These  people  have  passed  the  exami- 
nation and  have  placed  themselves  in  a  position  where  they  should  be 
given  the  chance  if  they  are  number  one  on  the  list,  to  have  a  chance 
at  the  job  that  they  have  passed  the  examination  for. 

Kenneth  R.  Knight,  Assistant  Superintejident  for  Personnel  Opera- 
tions, Los  Angeles  City  ScJiools: 

I  should  say  in  opening,  that  the  city  school  districts  are  a  little 
unusual  because  under  state  law  we  have  two  types  of  employees;  two 
services,  each  one  with  its  own  separate  body  of  rules  and  regulations. 
In  Los  Angeles  we  have  about  35,000  employees  who  come  under  the 
certificated  service.  These  are  the  teachers,  the  principals,  the  doctors, 
nurses  and  the  supervisors.  The  rules  and  regulations  for  this  group 
are  goVeined  priZily  by  our  local  board  of  education.  The  state  law 
does  not  provicle  how  they  are  to  be  selected,  but  merely  restricts  us 
from  using  discrimination  because  of  age,  race,  religion,  sex,  and  marital 
stZs  The  other  major  group  of  employees  are  the  classified  employees. 
TfeLare  the  custodians:  the  clerks,  the  technicians  and  the  Education 
Code  is  rather  specific  in  how  these  people  are  to  be  selected.  In  fact 
we  have  our  own  separate  personnel  commission,  which  prepares  the 
rules  and  regulations  for  these  groups. 


INDUSTRIAL  RELATIONS  139 

I  mention  this  because  you  may  wonder  why  we  handle  the  same 
problem  in  two  different  waj^s;  it's  because  we  have  two  different 
groups.  In  connection  with  the  examination  procedures  for  certificated 
employees,  we  give  a  three-part  examination.  We  're  trying  to  find  out 
three  things.  How  much  does  the  person  know  about  the  area  in  which 
he  is  to  be  employed.  This  is  a  written  examination  and  we  give  it  a 
weight  of  30  percent.  Then  we  attempt  to  determine  how  valuable  is 
the  training  and  experience  this  person  has  had  in  relation  to  his  job. 
This  is  a  training  and  experience  evaluation  done  by  a  committee; 
however,  they  do  not  see  the  applicant,  so  it's  not  an  interview.  This 
counts  40  percent.  Finally,  we  attempt  to  discover  certain  personal 
qualifications  of  the  employee  and  this  is  done  by  an  oral  committee 
and  this  counts  30  percent.  This  question  was  asked  yesterday,  I  think, 
what  was  intended  to  be  discovered  by  the  oral  committee? 

Our  oral  committee  is  asked  to  evaluate  the  applicant  on  these  nine 
items:  voice,  appearance,  manner  alertness,  ability  to  present  ideas, 
ability  to  get  along  with  others,  maturity  of  judgment,  reaction  to 
criticism,  health  and  vitality.  We  consider  these  items  extremely  diffi- 
cult to  get  in  any  other  way.  The  mortality  rate  for  this  type  of  selection 
process  goes  something  like  this :  Out  of  every  100  applicants  there  are 
about  20  who  fail  the  written  examination.  Of  the  remaining  80,  10 
do  not  qualify  in  training  experience.  Of  the  remaining  70,  3  do  not 
qualify  under  personal  fitness.  Of  the  remaining  67,  7  fail  to  qualify 
on  an  average  of  parts.  On  the  average  of  parts,  I  think  it  is  charac- 
teristic of  our  procedures  and  I  think  of  other  public  jurisdictions,  a 
person  is  required  to  pass  all  three  parts  of  the  examination  and  then 
to  reach  a  certain  cutoff  score.  And  the  cutoff  score  is  determined  by 
looking  at  a  graph  of  the  distribution  of  the  examination  and  setting 
the  cutoff  at  a  point  where  sufficient  eligibles  will  be  provided.  In  other 
words,  if  only  50  people  are  needed  on  the  list,  there  is  no  point  for 
us  to  put  150  on.  It  can  never  be  below,  of  course,  the  former  cutoffs, 
but  it  can  be  above. 

For  the  classified  service,  we  have  a  two-part  examination.  Roughly, 
a  50  percent  weight  on  the  written  and  a  50  percent  weight  on  the  oral. 
The  mortality  in  this  type  of  examination,  of  course,  varies  tremen- 
dously according  to  the  field,  but,  in  general,  out  of  every  100  people 
who  take  the  exam,  50  will  fail  the  written  examination.  Of  the  50  who 
go  on,  about  20  will  fail  the  oral  examination  and  10  will  fail  the 
average  of  parts.  Now  there's  an  important  distinction  between  these 
two.  Actually,  our  purpose  for  the  classified  service  in  the  oral  exam- 
ination is  the  same  as  it  is  for  the  certificated  service  in  both  the  train- 
ing and  experience  in  the  oral.  In  other  words,  in  the  certificated  service 
the  oral  committee  is  only  responsible  for  determining  such  things  as 
speech,  appearance,  and  so  on.  But  in  the  classified  service,  we  have 
experimented  in  using  the  three-part  examination  that  we  use  with  the 
certificated  service.  The  difficulty  in  applying  this  at  the  lower  levels 
has  been  that  frequently  the  applicant  is  not  able  to  explain  in  detail 
enough  for  a  committee  to  determine  his  evaluation  of  his  training  and 
experience  without  questioning  him.  So  one  of  the  important  missions 
of  the  oral  committee  is  to  find  out  from  the  employee  just  what  kind 
of  work  this  was  he  has  done  which  he  feels  is  applicable  to  the  job  at 
hand. 
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The  second  area  in  which  vre  have  discussed  here  is  the  matter  of 
selection.  This  is  the  rules  under  which  the  appointing  authority  selects 
the  names  of  the  persons  to  be  given  the  job. 

With  the  certificated  service,  we  operate  under  a  rule-of-five  with  a 
pass-over  limit.  In  other  words,  the  appointing  authority  may  select 
anybody  who  is  within  the  top  five  on  the  eligible  list,  but  once  a  per- 
son's name  reaches  the  top  of  the  list,  it  may  not  be  passed  over  more 
than  four  times.  . 

The  next  area  is  the  area  of  transfer  which  was  mentioned.  Our  policy 
in  the  certificated  service  on  transfer  is  that  anyone  who  wishes  to 
transfer,  and  this  is  primarily  teachers  because,  of  course,  90  percent 
of  all  our  certificated  employees  are  all  in  the  class  of  teachers.  Any 
teacher  who  wishes  a  transfer  makes  application  to  either  the  elementary 
or  the  secondary  division,  and  the  principals  are  required  to  interview 
all  people  who'  have  requested  a  transfer  to  that  particular  school. 
However,  the  principal  mav  choose  anyone  he  wishes  until  the  name 
of  this  person  has  been  on  the  list  for  three  years.  At  that  time  we 
have  what  we  call  a  negotiated  transfer,  which  is  another  wayof  saymg 
that  the  central  office  places  the  employees.  At  the  present  time  there 
are  no  names  left  that  have  been  on  that  list.  All  the  names  that  have 
been  on  that  list  for  three  years  have  been  placed.  | 

Howard  Zuck,  Chief  Personnel  Analyst,  Civil  Service  Department, 
City  of  Los  Angeles: 

OriginaUy,  during  the  summer,  we  received  a  letter  from  this  com- 
mittee inviting  information,  asking  some  specific  questions,  and  inviting 
an  appearance  here  today.  We  did  our  best  to  answer  this  letter  as 
specifically  as  we  could.  In  our  reply  we  pointed  out  that  it  is  the 
policy  of  the  board  of  civil  service  commissioners  that  the  weight  ot 
the  interview  portion  of  examinations  for  positions  not  involving  super- 
vision or  an  appreciable  amount  of  public  contact,  shall  not  exceed  Si) 
percent.  For  classes  involving  a  moderate  amount  of  supervision  or 
public  contact,  the  interview  may  be  weighted  up  to  40  percent  and  for 
classes  predominantly  supervisory,  executive,  administrative  or  dealing 
mainly  in  public  relations,  the  interview  may  be  weighted  as  high  as 

50  percent.  .  t     r      xi,-      ^ 

I  mi-ht  point  out  that  this  determination  was  made  by  this  com- 
mission^after  a  protracted  period  of  hearings,  approximately  three  years 
ago  in  September,  I  believe  it  was,  of  1961 ;  this  was  a  new  commission 
which  was  appointed  following  the  last  election  and  they  were  very 
much  concerned  with  this  particular  phase  of  civil  service  examinations 
Over  a  long  period  of  time  they  conducted  separate  hearings  apart  fiom 
commission  meetings,  during  which  they  provided  an  ^pP^^f^^^^^^/;;: 
members  of  all  interested  groups,  labor,  management,  minorit>  groups 
communitv  relations  organizations,  to  submit  presentations  and  come  n 
and  make' personal  appearances.  They  heard  all  ^^esepeop  e  out  and 
as  a  result  came  up  4ith  this  general  policy  to  apply  m  f^^^tur^  ^^^^J^" 
inations.  menever  examination  announcements  are  propose^  m  e 
City  of  Los  Angeles  thev  are  finally  reviewed  and  approved  by  the 
Board  of  Civil  Service  Commissioners  and  they  are  always  examined 
pretty  closely  for  adherence  to  this  policy. 
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The  letter  asked  for  statistics  showing  comparative  percentages  of 
successful  and  other  examinees  with  specific  references  to  those  who 
may  pass  the  written  but  may  fail  the  oral  examinations.  We  had  no 
statistics  ready  to  hand  for  this  purpose,  but  we  made  a  survey  of  a 
random  sample  of  100  examinations  that  were  given  over  a  one-year 
period  here  within  the  last  several  years  which  included  something 
like  6,740  applications.  Now,  of  this  group,  2,820  were  called  for  inter- 
view on  the  basis  of  having  obtained  a  written  test  score  of  65  percent 
or  higher,  which  is  provided  by  the  Los  Angeles  city  charter,  and  2,650 
of  these  2,800  appeared  for  interview.  There  is  a  certain  loss  there  of 
people  who  passed  the  written  and  just  don't  show  up  for  the  next 
stage  of  the  examination.  A  total  of  2,400  or  91  percent  of  the  candi- 
dat'es  intervicAved,  received  passing  scores  in  the  entire  examination  and 
were  placed  on  our  eligible  list.  There  were  2,380,  or  90  percent  of 
the  candidates  interviewed,  who  received  interview  scores  that  were  at 
the  minimum  satisfactory  level  of  70  percent  or  above.  The  remainder 
is  accounted  for  by  276  candidates,  or  10  percent  with  interview  scores 
below  80  percent.' We  then  went  a  step  further  to  try  to  show  what 
happens  here,  into  a  little  greater  relief  and  tried  to  make  some  esti- 
mate of  the  difference  in  performance  between  written  tests  and  inter- 
views, and  this  may  be  of  interest.  In  a  random  selection  of  45  of 
these  100  examinations,  representing  3,180  candidates,  the  average 
range  of  scores  on  the  written  test  was  38  percent;  that  is,  by  range 
I  m'ean  the  difference  between  the  high  score  and  the  low  score  was 
38  percent  on  the  written  test  compared  to  25  percent  on  the  inter- 
view. The  average  of  the  high  scores  on  the  interview  was  90  percent — 
take  all  the  high  scores  and  average  them— was  90  percent  compared 
to  81  percent  for  the  written  test.  The  average  of  the  low  scores  on 
the  interview  was  65  percent,  necessarily,  because  we  don't  interview 
anybody  with  less  than  65  on  the  written,  compared  to  44  percent  on 
the  written.  What  this  demonstrates  is  a  feeling,  that  we  all  had  for 
many,  many  years  that  interviews  are  far  less  discriminating  than  one 
would  have  anticipated.  The  range  of  scores  is  more  restricted,  the 
scores  given  are  higher.  They,  in  effect,  tend  to  help  people  in  a  respect 
rather  than  to  hurt  them.  Now,  as  far  as  the  relationship  between  the 
placement  of  minority  groups  and  the  oral  examinations,  we  do  not 
have  that  information  primarily  because  we  have  no  means  of  obtain- 
ing such  data. 

I  might  point  out  that  in  addition  to  the  hearings  that  were  held 
three  years  ago  on  the  subject  of  examination  weights,  the  civil  service 
commission  at  that  time  made  a  very  extensive  investigation  of  the 
whole  problem  of  the  oral  examination  as  it  was  used  and  as  it  was 
to  be  used  in  city  service  and  the  same  procedure  was  followed  and 
that  they  provided  opportunities  for  representatives  of  all  interested 
groups  to  appear  before  them  and  to  present  their  arguments,  at  the 
conclusion  of  which  they  drafted  a  series  of  comprehensive  policies 
affecting  the  use  of  interviews,  which  we  follow  pretty  strictly.  They 
felt,  at  that  time,  and  I  believe  they  still  do,  that  an  interview  is  a  valid 
and  important  part  of  any  examination;  that  it  needs  to  be  given  a 
sufficient  weighting  so  that  it  bears  some  result  in  the  outcome  of  the 
examination  and  that  its  use  should  be  continued.  They  realize  that 
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there  are  difficulties  with  the  use  of  the  interview  as  a  procedure  but 
this  should  not  necessarily  invalidate  its  use.  There  are  difficulties  with 
almost  any  technique  that  one  can  propose.  We  have  many,  many 
protests  against  written  tests  but  we  don't,  as  a  result,  decide  to  rule 
out  the  use  of  written  tests. 

I  would  like  to  clear  up  one  point  on  the  subject  of  the  rule  of 
three.  There  is  a  misconception,  I  think,  which  is  generally  prevalent 
about  the  rule  of  three.  One  would  think  that  an  operating  supervisor 
can  always  consider  and  appoint  any  one  of  three  people  and  this  is 
simply  not  so.  We  certify  two  more  than  the  number  of  vacancies,  so 
if  an  operating  department  is  making  one  appointment,  then  it  is  true, 
he  does  have  three  people  to  consider.  If  he  is  making  two  appoint- 
ments, he  gets  four  people.  If  he  is  making  three  appointments,  he  gets 
five  people.  It 's  not  a  real  rule  of  three ;  it 's  two  more  than  the  number 
of  vacancies  and  he  keeps  getting  back  the  same  people.  He  cannot 
reject  the  people  who  are  certified  to  him  and  then  go  down  the  list 
and  pick  up  others. 

Oscar  York,  Chairman,  Civil  Service  Snhcommittee,  Committee  for 
Representative  Government : 

We  have  been  concerned,  primarily,  with  the  hiring  and  promotional 
opportunities  in  the  Bureau  of  Public  Assistance  and  our  information 
came  from  rejected  applicants  as  well  as  certain  supervisors  on  the  job 
and  employees  who  work  in  clerical  positions  in  this  agency,  primarily. 
We  have  had  the  help  of  labor  organizations  and,  of  course,  the  Los 
Angeles  Employees  Association  has  members  who  have  given  us  in- 
formation. 

We  have  found,  for  instance,  that  it  is  arbitrary  in  the  Bureau  of 
Public  Assistance  in  the  initial  hiring  stage  that  the  agency  has  arbi- 
trarily controlled  who  shall  be  acceptable  for  employment  and  on  what 
terms ;  at  what  specific  facility  they  shall  be  assigned ;  how  evaluations 
shall  be  made  of  these  new  personnel  and  whether  or  not  such  evalua- 
tions shall  remain  secret;  whether  an  applicant  shall  be  informed  as 
to  why  he  is  not  acceptable  and  the  reasons  for  which  an  employee  may 
be  discharged  or  pressured  to  resign  in  lieu  of  discharge.  We  consider 
that  such  discretions  being  left  to  agency  officials  is  inviting  of  personal 
whims  as  well  as  prejudices  which  may  remain  submerged  until  an 
opportunity  presents  itself  for  overt  expression  thereof.  We  have  found 
that,  over  a  period  of  time,  various  officials  in  the  BPA  have  established 
a  pattern  of  hiring  practices  which  reflect  bias  rather  than  good  judg- 
ment. 

In  the  postprobationary  period,  in  addition  to  the  foregoing  listed 
items,  the  agency  determines  who  shall  evaluate  an  employee,  even 
if  the  official  has  no  knowledge  of  the  employee's  traits  and  the  weight 
of  such  an  appraisal  of  promotability.  For  instance,  while  a  supervisor 
may  evaluate  an  employee,  say,  rather  highly— around  80-something— 
this  supervisor's  immediate  superior  could  downgrade  this  evaluation 
with  no  discussion  whatever  with  the  supervisor  Avho  made  the  evalua- 
tion or  with  the  employee.  This  is  done  frequently. 

We  find  the  greatest  stumblingblock  to  applicants  for  promotion  exists 
in  the  oral  interview.  I  think  this  is  the  main  crux  of  our  presentation. 
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We  say  that  an  oral  interview  serves  no  useful  purpose  for  a  pro- 
motional examination.  We  say  a  man  who  has  been  working  on  the  job 
for  10  years  with  an  excellent  record  has  shown  that,  in  that  time,  he 
knows  iiis  job.  If  in  10  years  he  is  too  stupid  to  prepare  himself  for  a 
higher  position,  that's  on  him,  but  a  man  who  takes  the  trouble  to  pre- 
pa're  himself  professionally  for  a  higher  position,  who  has  these  years 
of  experience,  and  who  passes  the  examination,  should  not  be  overly 
weighted  on  an  oral  interview.  Specifically,  we  actually  state  that  we 
believe  the  only  obvious  purpose  of  all  interviews,  in  lieu  of  objective 
examination  material,  is  to  study  the  color  of  the  skin  of  the  applicant, 
possibly  to  determine  the  Semitic  curve  of  his  nose  or  a  Latin  complex- 
ion or  even  the  epicanthic  eyefold  of  the  Oriental.  Certainly,  educated 
applicants  with  excellent  records  over  a  period  of  years  can  be  properly 
selected  on  the  basis  of  qualification  with  the  probationary  period  on 
the  new  job  being  the  determining  factor  rather  than  overweighted  oral 
examination. 

AVe  make  only  two  recommendations  to  the  committee  at  this  time: 
That  the  Los  Angeles  County  Civil  Service  Commission  be  encouraged 
at  the  earliest  opportunity  to  implement  its  duties  under  Section  34 
of  the  county  charter  which  states  that  they  do  have  the  authority  and 
responsibiliy  to  prescribe  and  amend  and  enforce  regulations  in  the 
classified  service  which  shall  have  the  effect  of  law. 

We  think,  particularly,  the  oral  interview  is  one  main  evil  in  the 
civil  service  commission,  and  we  are  violently  opposed  to  it  for  the 
reasons  I  have  stated. 

John  T.  Long,  Personnel  Analyst,  Los  Angeles  County  Employees' 
Association : 

Specifically,  we  would  recommend  to  this  committee  that  they  take 
a  long  hard  look  at  orals,  appraisals  of  promotability  and  the  employ- 
ment interviews  to  the  end  of  changing  or  eliminating  some  phases  of 
them.  Partial  resolution  may  be  found  in  a  few  of  the  questions  that 
we  have  raised  here:  What  standards  are  utilized  to  guide  oral  pan- 
els? AVhat  type  criteria  are  used  in  the  assignment  of  weights  to  various 
parts  of  examinations?  Can  appraisals  of  promotability  be  based  on 
accumulated  data  rather  than  on  an  instant  opinion?  What  is  the  value 
of  an  appraisal  of  promotability  when  a  position  applied  for  is  in  a 
totally  different  occupation  or  profession  ?  Why  is  a  detailed  breakdown 
of  the  oral  score  and  the  appraisal  score,  in  the  County  of  Los  Angeles, 
not  made  available  to  the  candidate  as  the  information  about  the  writ- 
ten part  of  the  examination? 

We  have  much  to  do  in  widening  the  scope  of  the  advantages  of  the 
merit  system.  A  survey  made  in  1963  showed  that  in  26  local  jurisdic- 
tions in  California  reporting,  26  percent  offered  no  recourse  to  sus- 
pended public  employees  and  that  one-fourth  of  these  jurisdictions  were 
not  covered  by  any  merit  system  program ;  16  percent  did  not  keep  com- 
plete records'  of  oral  examinations  and  that  only  about  one-half  re- 
quired panel  members  to  be  responsible  to  explain  how  they  assigned 
scores. 
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In  summation,  we  are  raising  questions  that  I  think  plunge  to  the 
heart  of  the  process  of  providing  ways  and  means  of  selecting  and 
promoting  public  servants.  To  this  end  we  recommend  that  some  of 
the  present  roadblocks  be  removed.  For  example :  We  recommend  that 
the  oral  panel  be  excluded  when  a  candidate  is  applying  for  promotion 
within  the  same  group  or  series  of  classifications;  that  the  appraisal 
of  promotability  be  eliminated  when  a  candidate  is  applying  for  a 
position  which  is  totally  a  different  occupation  or  profession  from  his 
current  assignment ;  and  that  a  breakdown  of  all  portions  of  the  exam- 
ination process  be  made  available  to  any  candidate,  upon  request,  just 
as  he  may  receive  this  information  regarding  his  written  score  or  his 
medical  examination. 


CHAPTER  7 


SUBCOMMITTEE  ON  ECONOMIC  OPPORTUNITY 

The  Subcommittee  on  Economic  Opportunity  ^Yas  appointed  in 
November  1964  in  accordance  with  permission  granted  by  the  Assem- 
bly Rules  Committee  to  investigate  the  provisions  of  House  Resolution 
197  (1964  First  Extraordinary  Session  of  Legislature).  Assemblyman 
Mervvn  M  Dymally  was  appointed  chairman.  Others  appointed  to  the 
committee  were  Assemblymen  Clair  W.  Burgener,  John  Francis  Foran, 
Walter  W.  Powers,  and  Alfred  H.  Song.  _       n  ,      ^i,     o 

This  new  subcommittee  continued  the  studies  initiated  by  the  bpe- 
cial  Assembly  Subcommittee  on  Economic  Development  and  Automa- 
tion of  the  Assembly  Industrial  Relations  Committee,  which  conducted 
hearings  and  studies  during  the  1961-1962  interim  legislative  period 
and  whose  activities  were  productive  of  constructive  results.  This  sub- 
committee's work  assisted  in  the  establishment  of  the  California  Com- 
mission on  Manpower,  Automation  and  Technology.  It  was  telt  m 
addition  that  the  new  subcommittee  could  act  as  an  agency  through 
which  members  of  the  general  public  could  manifest  interest  and  con- 
cerns regarding  unemplovment,  equal  employment  opportunities  and 
economic  problems  of  California  and  thereby  serve  an  important  func- 
tion in  providing  valuable  information  to  the  Legislature. 

The  subcommittee  undertook  a  thorough  study  of  President  Johnson  s 
War  on  Poverty  program  as  embraced  by  the  provisions  of  b.  2b4Z, 
88th  Congress,  Second  Session,  entitled  the  Economic  Opportunity  Act. 
It  engaged  in  hearings  with  three  prime  purposes:  (1)  to  assist  m  ex- 
pedithig  the  utilization  of  the  act;  (2)  the  gathering  of  information  de- 
signed to  be  useful  to  the  Legislature;  (3)  the  delineation  of  the  stat^  s 
role  with  particular  reference  to  any  legislative  action  required  of  the 

Legislature.  ,     ,  ^.  ^      ^-  . 

The  subcommittee  appreciates  very  much  the  cooperation  and  assist- 
ance of  Dr.  Paul  O'Rourke,  special  assistant  for  antipoverty  planning, 

in  performing  his  work.  „  „      .       , .  -,     i 

The  subcommittee  held  hearings  at  the  following  times  and  places: 
November  13,  1964,  Sacramento;  November  ^^  1964  Los  Angeles; 
December  8,  1964,  San  Francisco;  December  14,  1964,  San  Diego,  and 
December  18,  1964,  in  Fresno. 

FINDINGS     • 

California  stands  to  benefit  substantially  from  the  various  programs 
projected  under  the  several  titles  of  the  Economic  Act  of  1964  enacted 
bv  the  88th  Congress  of  the  United  States.         _ 

'  These  benefits  will  extend  to  vocational  training,  work  experience 
and  education  for  young  men  and  women;  antipoverty  prograras  devel- 
oped by  local  communities;  loans  to  low-mcome  rural  families  and 
assistance  to  migrant  farm  workers;  loans  to  small  businesses;  and 
work-experience  training  for  unemployed  fathers  and  needy  persons. 
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The  full  implementation  of  tlie  overall  program  in  California  will 
call  upon  the  cooperation  and  initiative  of  numerous  agencies,  includ- 
ing the  Departments  of  Education,  Employment,  Finance,  and  Social 
Welfare  on  the  state  level,  and  county  boards  of  supervisors,  city  coun- 
cils and  nonprofit  private  organizations  on  local  urban  and  rural 
levels. 

In  order  to  insure  the  full  and  prompt  development  of  the  various 
programs  as  they  apply  in  California,  the  Legislature  will  need  to  give 
close  attention  in  the  1965  session  to  the  possibility  of  enabling  legis- 
lation that  may  be  required  for  participation  on  all  these  levels  where 
clarification  or  revision  of  present  state  law  is  deemed  necessary  and 
desirable  to  conform  with  federal  specifications. 

RECOMMENDATIONS 

(1)  That  the  state  commit  itself  to  the  full  support  of  this  act  and 
to  the  prompt  expedition  of  its  implementation  in  California  in  every 
feasible  manner. 

(2)  That  an  emergency  appropriation  bill  be  considered  in  the  event 
such  an  appropriation  may  be  necessary  to  provide  matching  funds  for 
those  provided  by  the  federal  government. 

(3)  That  the  need  be  promptly  determined  for  legislation  clarifying 
the  eligibility  of  recipients  of  categorical  aid  to  participate  in  the  per- 
tinent phases  of  the  program  without  loss  of  benefits  under  state  law. 

(4)  That  present  law  relating  to  the  functions  and  powers  of  local 
school  districts  be  examined  to  determine  whether  or  not  additional 
legislation  may  be  needed  to  permit  their  participation  in  the  educa- 
tional phases  of  the  act. 

(5)  That  legislation  be  considered  providing  for  the  creation  of  an 
Office  of  Economic  Opportunity  to  administer  the  state's  participation 
in  the  antipoverty  program.  (The  subcommittee  will  submit  a  pro- 
posal providing  for  the  structure,  powers,  and  duties  of  such  an  agency, 
including  a  state  interagency  advisory  committee,  in  its  supplemental 
report. ) 

The  following  is  a  brief  summary  of  the  Economic  Opportunity 
Act  of  1964: 

Fiscal  1965  Authorization:  $947.5  Million 

The  Economic  Opportunity  Act  of  1964  establishes  an  Office  of  Eco- 
nomic Opportunity  in  the  executive  office  of  the  President.  The  OEO 
is  headed  by  a  director  with  a  planning  and  coordinating  staff.  This 
staff  is  responsible  for  coordinating  the  poverty-related  programs  of 
all  government  agencies. 

Within  the  OEO,  separate  staffs  will  operate  a  Job  Corps,  a  program 
for  Volunteers  in  Service  to  America  (VISTA),  a  Community  Action 
Program,  and  special  programs  for  migrant  workers.  In  addition,  the 
OEO  will  distribute  funds  to  existing  agencies  to  operate  a  variety  of 
programs  authorized  under  the  bill:  work-training  programs  to  be 
administered  through  the  Labor  Department;  work-study  programs 
through  HEW;  adult  basic  education  through  HEW;  special  rural 
antipoverty    programs    through    Agriculture;    small    business    loans 
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through  the  Small  Business  Administration ;  and  community  work  and 
training  projects  for  welfare  recipients  through  HEW. 

Following  is  a  summary  of  the  programs  available  under  the  Econo- 
mic Opportunity  Act  of  1964 : 

Jltle  I — Youfh  Programs:  $412.5  million 

Part  A  —  Establishes  a  Job  Corps  to  provide  education,  work  expe- 
rience, and  vocational  training  in  conservation  camps  and  residential 
training  centers ;  to  enroll  40,000  young  men  and  women,  aged  16-21, 
this  year,  100.000  next  year.  Administered  by  Office  of  Economic  Op- 
portunity. Total  cost,  $190  million. 

Part  B  —  Establishes  a  Work-training  Program  under  which  the 
Director  of  the  Office  of  Economic  Opportunity  can  enter  into  agree- 
ments with  state  and  local  governments  or  nonprofit  organizations  to 
pay  part  of  the  cost  of  full-  or  part-time  employment  to  enable  young 
men  and  women,  16-21  to  continue  or  resume  their  education  or  to 
increase  their  employability ;  expected  to  involve  200,000  young  adults. 
Administered  by  Labor  Department.  Total  cost,  $150  million. 

Part  C  —  Establishes  a  Work-study  Program  under  which  the  Direc- 
tor of  OEO  will  enter  into  agreements  with  institutions  of  higher  learn- 
ing to  pay  part  of  the  costs  of  part-time  employment  for  undergraduate 
or  graduate  students  from  low-income  families  to  permit  them  to  enter 
upon  or  continue  university-level  education ;  expected  to  involve  140,000 
youths  the  first  year.  Administered  by  Department  of  Health,  Educa- 
tion, and  AYelfare.  Total  cost,  $71.7  miUion. 

7,7/e  // — Community  Action  Programs:  $340  million 

Part  A  —  Authorizes  the  Director  of  OEO  to  pay  up  to  90  percent 
of  the  total  costs  of  financing  antipoverty  programs  planned  and  car- 
ried out  at  the  community  level.  Programs  will  be  administered  by  the 
communities  and  will  coordinate  poverty-related  programs  of  various 
federal  agencies.  Total  cost,  $315  million. 

Part  B— Authorizes  the  OEO  Director  to  make  grants  to  states  to 
provide  basic  education  and  literacy  training  to  adults.  Administered 
by  the  Department  of  Health,  Education,  and  Welfare.  Total  cost,  $2o 
million. 

Part  C— Voluntary  assistance  program  for  needy  children. 

Title  III — Programs  to  Combat  Poverty  in  Rural  Areas:  $35  million 

Part  A— Authorizes  loans  up  to  $2,500  to  very  low-income  rural  fam- 
ilies where  such  loans  are  likely  to  produce  a  permanent  increase  m  the 
income  of  such  families  or  by  financing  nonagricultural  income- 
producing  enterprises  for  the  same  purpose.  The  Director  of  OEO  also 
may  provide  assistance  to  nonprofit  corporations,  and  cooperatives  o± 
low-income  rural  families.  Administered  by  Department  of  Agriculture. 
Part  B— Sets  up  a  program  of  assistance  to  establish  and  operate 
housing,  sanitation,  education,  and  child  day-care  programs  for  migrant 
farm  workers  and  their  families.  Total  cost,  not  more  than  $lo  million. 
Part  C— Indemnities  to  dairy  farmers. 
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Title  IV — Employment  and  Investment  Incentives 

The  OEO  would  be  authorized  to  make,  participate  in,  or  guarantee 
loans  to  small  businesses  of  up  to  $15,000  on  more  liberal  terms  than 
the  regular  loan  provisions  of  the  Small  Business  Administration. 
Administered  by  the  Small  Business  Administration.  Would  use  $25 
million  of  SBA's  regular  spending  authority. 

Title  V — Work-experience  Programs:  $150  million 

Authorizes  the  Director  of  OEO  to  transfer  funds  to  HEW  to  pay 
costs  of  experimental,  pilot,  or  demonstration  projects  designed  to 
stimulate  the  adoption  in  the  states  of  programs  of  providing  construc- 
tive work  experience  or  training  for  unemployed  fathers  and  needy 
persons. 

Title  VI — Administration  and  Coordination:  $10  million 

Authorizes  the  Director  of  OEO  to  recruit  and  train  an  estimated 
5,000  VISTA  volunteers  to  serve  in  specified  mental  health,  migrant, 
Indian,  and  other  federal  programs  including  the  Job  Corps,  as  well 
as  in  state  and  community  antipoverty  programs. 

7/f/e  VII — Treatment  of  Income  for  Certain  Public  Assistance  Purposes 

Exempts  first  $85  plus  one-half  of  excess  over  $85  of  monthly  pay- 
ments under  Title  I  or  II  as  income  or  resources  in  determining  need  of 
recipient  or  any  other  individual.  No  payments  made  to  any  person  for 
any  month  shall  be  regarded  as  income  or  resources  of  any  other  indivi- 
dual in  determining  need  of  such  other  individual.  No  grant  made  to 
any  family  under  Title  III  shall  be  regarded  as  income  or  resources  of 
such  family  in  determining  need  of  any  member  thereof  under  state 
approved  plans. 
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AMENDED  IN  ASSEMBLY  APRIL  29,  1963 

CALIFORNIA    LEGISLATURE,    1963    REGULAR    (GENERAL)    SESSION 

ASSEMBLY  BILL  No.  1710 


Introduced  by  Messrs.  Burton,  Elliott,  Stanton,  Knox,  Beilenson, 
DymaUy,  Ferrell,  Greene,  Kennick,  McMillan,  Rumford,  and 
Warren 

March  6,  1963 


REFERRED  TO  COMMITTEE  ON  GOVERNMENT  ORGANIZATION 


An  act  to  amend  Sections  Ull,  1412,  1419,  1420,  and  1431  of 
the  Labor  Code,  relating  to  fair  employment  lyractices. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  1411  of  the  Labor  Code  is  amended  to 

2  read :  ,  t         t         ^  4.1.  • 

3  1411.     It  is  hereby  declared  as  the  public  pohcy  ot  tiiis 

4  State  that  it  is  necessary  to  protect  and  safeguard  the  right 

5  and  opportunity  of  all  persons  to  seek,  obtain,  and  hold  em- 

6  ploymeut  without  discrimination  or  abridgment  on  account  ol 

7  race    religious  creed,  color,  national  origin,  ancestry,  or  age 

8  It'  is  recognized  that  the  practice  of  denying  employment 

9  opportunity  and  discriminating  in  the  terms  of  employment 

10  for  such  reasons,  foments  domestic  strife  and  unrest,  deprives 

11  the  State  of  the  fullest  utilization  of  its  capacities  for  devel- 

12  opment  and  advance,  and  substantially  and  adversely  affects 

13  the  interests  of  employees,  employers,  and  the  public  m  gen- 

14  eral.  „    _,          ,. 

15  This  part  shall  be  deemed  an  exercise  of  the  police  power 

16  of  the  State  for  the  protection  of  the  public  welfare    pros- 

17  perity,  health,  and  peace  of  the  people  of  the  State  of  Cali- 

Ig  fornia.                                                          .              -,    -,  ^           -, 

19  Sec.  2.     Section  1412  of  said  code  is  amended  to  read: 

20  1412.     The  opportunity  to  seek,  obtain  and  hold  employ- 

21  ment  without  discrimination  because  of  race,  religious  creed, 

22  color,  national  origin,  ancestry,  or  age  is  hereby  recognized 

23  as  and  declared  to  be  a  civil  right. 
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1  Sec.  3.     Section  1419  of  said  code  is  amended  to  read : 

2  1419.     The  commission  shall  have  the  following  functions, 

3  powers  and  duties : 

4  (a)   To  establish  and  maintain  a  principal  office  and  such 

5  other  offices  within  the  State  as  the  Legislature  authorizes. 

6  (b)   To  meet  and  function  at  any  place  within  the  State. 

7  (c)   To  appoint  an   attorney,   and  such   clerks   and   other 

8  employees  as  it  may  deem  necessary,  fix  their  compensation 

9  within  the  limitations  provided  by  law,  and  prescribe  their 

10  duties. 

11  (d)   To  obtain  upon  request  and  utilize  the  services  of  all 

12  governmental  departments  and  agencies. 

13  (e)   To  adopt,  promulgate,  amend,  and  rescind  suitable  rules 

14  and  regulations  to  carry  out  the  provisions  of  this  part. 

15  (f )   To  receive,  investigate  and  pass  upon  complaints  alleg- 

16  ing  discrimination  in  emplojnnent  because  of  race,  religious 

17  creed,  color,  national  origin,  ancestry,  or  age. 

18  (g)   To  hold  hearings,  subpoena  witnesses,  compel  their  at- 

19  tendance,  administer  oaths,  examine  any  person  under  oath 

20  and,  in  connection  therewith,  to  require  the  production  of  any 

21  books  or  papers  relating  to  any  matter  under  investigation  or 

22  in  question  before  the  commission. 

23  (h)   To  create  such  advisory  agencies  and  conciliation  coun- 

24  cils,  local  or  otherwise,  as  in  its  judgment  will  aid  in  effectuat- 

25  ing  the  purposes  of  this  part,  and  may  empower  them  to  study 

26  the  problems  of  discrimination  in  all  or  specific  fields  of  human 

27  relationships  or  in  specific  instances  of  discrimination  because 

28  of  race,  religious  creed,   color,  national  origin,   ancestry,   or 

29  age,  and  to  foster  through  community  effort  or  otherwise  good 

30  will,  co-operation,  and  conciliation  among  the  groups  and  ele- 

31  ments  of  the  population  of  the  State  and  to  make  recommenda- 

32  tions  to  the  commission  for  the  development  of  policies  and 

33  procedures  in  general.  Such  advisory  agencies  and  conciliation 

34  councils  shall  be  composed  of  representative  citizens,  serving 

35  without  pay. 

36  (i)   To  issue  such  publications  and  such  results  of  investiga- 

37  tions  and  research  as  in  its  judgment  will  tend  to  promote 

38  good  will  and  minimize  or  eliminate  discrimination  because  of 

39  race,  religious  creed,  color,  national  origin,  ancestry,  or  age. 

40  (i)   To  render  annuallj-  to  the  Governor  and  biennially  to 

41  the  Legislature  a  written  report  of  its  activities  and  of  its 

42  recommendations. 

43  Sec.  4.     Section  1420  of  said  code  is  amended  to  read : 

44  1420.     It  shall  be  an  unlawful  employment  practice,  unless 

45  based  upon  a  bona  fide  occupational  qualification,  or,  except 

46  where  based  upon  applicable  security  regulations  established 

47  by  the  United  States  or  the  State  of  California: 

48  (a)   For  an  emploj^er,  because  of  the  race,  religious  creed, 

49  color,    national   origin,   ancestry,   e¥-  age   ei  aey^   person,   te 

50  color,  national  origin,  or  ancestry  of  any  person  or  because  of. 
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1  the  age  of  any  person  over  40,  to  refuse  to  liire  or  employ  him 

2  or  to  bar  or  to  discharge  from  employment  such  person,  or  to 

3  discriminate  against  such  person  in  compensation  or  in  terms, 

4  conditions  or  privileges  of  employment. 

5  (b)   For  a  labor  organization,  because  of  the  race,  religious 

6  erccd,  eolor,  national  origin,  ano entry,  or  age  e*  aey  Person 

7  %e    oxcludo,    es^    w    restrict    i*e»i    ite    mcmbcrohip    9«efe 

8  creed,  color,  national  origin,  or  ancestry   of  any  person   or 

9  lecause  of  the  age  of  any  person  over  40,  to  exclude,  expel,  or 

10  restrict  from  its  memhership  such  person,  or  to  provide  only 

11  second-class  or  segregated  membership  or  to  discriminate  m 

12  any  ^-ay  against  any  of  its  members  or  against  any  employer 

13  or  against  any  person  employed  by  an  employer. 

14  (c)   For  any  employer  or  employment  agency  to  print  or 

15  circulate  or  cause  to  be  printed  or  circulated  any  publication, 

16  or  to  use  any  form  of  application  for  employment  or  to  make 

17  any  inquiry  in  connection  with  prospective  employment,  which 

18  expresses,  directly  or  indirectly,  any  limitation,  specification 

19  or  discrimination  as  to  race,  religious  creed,  color,  national 

20  origin,  ancestry,  or  age  or  any  intent  to  make  any  such  limita- 

21  tion,  specification  or  discrimination. 

22  (d)   For  any  employer,  labor  organization  or  employment 

23  agency  to  discharge,  expel  or  otherwise  discriminate  against 

24  any  person  because  he  has  opposed  any  practices  forbidden 

25  under  this  act  or  because  he  has  filed  a  complaint,  testified  or 

26  assisted  in  any  proceeding  under  this  part. 

27  (e)   For  any  person  to  aid.  abet,  incite,  compel,  or  coerce 

28  the  doing  of  any  of  the  acts  forbidden  under  this  part,  or  to 

29  attempt  to  do  so. 

30  Sec.  5.     Section  1431  of  said  code  is  amended  to  read : 

31  1431.     The  provisions  of  this  part  shall  be  construed  lib- 

32  erally  for  the  accomplishment  of  the  purposes  thereof.  Nothing 

33  contained  in  this  act  shall  be  deemed  to  repeal  any  of  the 

34  provisions  of  the  Civil  Rights  Law  or  of  any  other  law  of  this 

35  State   relating   to   discrimination   because   of   race,    religious 

36  creed,  color,  national  origin,  ancestry,  or  age. 

37  Nothing  contained  in  this  act  shall  be  deemed  to  repeal  pr 

38  affect  the  provisions  of  any  ordinance  relating  to  such  dis- 

39  crimination  in  effect  in  any  city,  city  and  county,  or  county 

40  at  the  time  this  act  becomes  effective,  insofar  as  proceedings 

41  theretofore  commenced  under  such  ordinance  or  ordinances 

42  remain  pending  and  undertermined.  The  respective  administra- 

43  tive  bodies  then  vested  with  the  power  and  authority  to  enforce 

44  such  ordinance  or  ordinances  shall  continue  to  have  such  power 

45  and  authority,  with  no  ouster  or  impairment  of  jurisdiction, 

46  until  such  pending  proceedings  are  completed,  but  in  no  event 

47  beyond  one  year  after  the  effective  date  of  this  act. 
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ASSEMBLY  BILL 


No.  1710 


1 


Introduced  by  Messrs.  Burton,  Elliott,  Stanton,  Knox,  Beilenson, 
Dymally,  Ferrell,  Greene,  Kennick,  McMillan,  Rumford,  and 
Warren 

March  6,  1963 


REFERRED  TO  COMMITTEE  ON  GOVERNMENT  ORGANIZATION 


An  act  to  amend  Sections  1411,  1412,  1419,  1420,  and  1431  of 
the  Lalor  Code,  relating  to  fair  employment  practices. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  1411  of  the  Labor  Code  is  amended  to 

2  read : 

3  1411.     It  is  hereby  declared  as  the  public  policy  of  this 

4  State  that  it  is  necessary  to  protect  and  safeguard  the  right 

5  and  opportunity  of  all  persons  to  seek,  obtain,  and  hold  em- 

6  ployment  without  discrimination  or  abridgment  on  account  of 

7  race,  religious  creed,  color,  national  origin,  w  ancestry,  or 

8  <^9^  ■ 

9  It  is  recognized  that  the  practice  of  denying  employment 

10  opportunity  and  discriminating  in  the  terms  of  employment 

11  for  such  reasons,  foments  domestic  strife  and  unrest,  deprives 

12  the  State  of  the  fullest  utilization  of  its  capacities  for  devel- 

13  opment  and  advance,  and  substantially  and  adversely  affects 

14  the  interests  of  employees,  employers,  and  the  public  in  gen- 

15  eral. 

16  This  part  shall  be  deemed  an  exercise  of  the  police  power 

17  of  the  State  for  the  protection  of  the  public  welfare,  pros- 

18  perity,  health,  and  peace  of  the  people  of  the  State  of  Cali- 

19  fornia. 

20  Sec.  2.     Section  1412  of  said  code  is  amended  to  read : 

21  1412.     The  opportunity  to  seek,  obtain  and  hold  employ- 

22  ment  without  discrimination  because  of  race,  religious  creed, 

23  color,  national  origin,  w  ancestry ,  or  age  is  hereby  recognized 

24  as  and  declared  to  be  a  civil  right. 

LEGISLATIVE  COUNSEL'S  DIGEST 

A.B.  1710,  as  introduced,  Burton  (G.O.).  California  Fair  Employment  Practice 
Act. 

Amends  various  sees.,  Lab.C.  ,  ,.      .    .     ^. 

Makes  California  Fair  Employment  Practice  Act  applicable  to  discrimination  on 
account  of  age. 


INDUSTRIAL  RELATIONS  1^5 

A.B.  1710  —   2   — 

1  Sec.  3.     Section  1419  of  said  code  is  amended  to  read : 

2  1419.     The  commission  shall  have  the  following  functions, 

3  powers  and  duties  : 

4  (a)   To  establish  and  maintain  a  principal  office  and  such 

5  other  offices  within  the  State  as  the  Legislature  authorizes. 

6  (b)   To  meet  and  function  at  any  place  within  the  State. 

7  (c)   To   appoint   an   attorney,   and   such   clerks   and   other 

8  employees  as  it  may  deem  necessary,  fix  their  compensation 

9  within  the  limitations  provided  by  law,  and  prescribe  their 

10  duties.  .       M-      .1             •          £     11 

11  (d)   To  obtain  upon  request  and  utilize  the  services  of  all 

12  governmental  departments  and  agencies. 

13  (e)   To  adopt,  promulgate,  amend,  and  rescind  suitable  rules 

14  and  regulations  to  carry  out  the  provisions  of  this  part. 

15  (f )   To  receive,  investigate  and  pass  upon  complaints  alleg- 

16  ing  discrimination  in  employment  because  of  race,  religious 

17  creed,  color,  national  origin  ,  w  ancestry  ,  or  age  . 

18  (g)   To  hold  hearings,  subpoena  witnesses,  compel  their  at- 

19  tendance,  administer  oaths,  examine  any  person  under  oath 

20  and,  in  connection  therewith,  to  require  the  production  of  any 

21  books  or  papers  relating  to  any  matter  under  investigation  or 

22  in  question  before  the  commission. 

23  (h)   To  create  such  advisory  agencies  and  conciliation  coun- 

24  cils,  local  or  otherwise,  as  in  its  judgment  will  aid  in  effectuat- 

25  ing'the  purposes  of  this  part,  and  may  empower  them  to  study 
96  the  problems  of  discrimination  in  all  or  specific  fields  of  human 
27  relationships  or  in  specific  instances  of  discrimination  because 
98  of  race,  religious  creed,  color,  national  origin,  e?  ancestry,  or 

29  age,  and  to  foster  through  community  effort  or  otherwise  good 

30  will   co-operation,  and  conciliation  among  the  groups  and  ele- 

31  meii'ts  of  the  population  of  the  State  and  to  make  recommenda- 

32  tions  to  the  commission  for  the  development  of  policies  and 

33  procedures  in  general.  Such  advisory  agencies  and  conciliation 

34  councils  shall  be  composed  of  representative  citizens,  serving 

35  without  pay.  .^      n  •        .■ 

oa  (i)  To  issue  such  publications  and  such  results  of  investiga- 
tions and  research  as  in  its  judgment  will  tend  to  promote 
good  will  and  minimize  or  eliminate  discrimmaton  because  of 
race,  religious  creed,  color,  national  origin,  er  ancestry,  or 

40  ^9^  • 

41  (j)   To  render  annually  to  the  Governor  and  biennially  to 

42  the  Legislature  a  written  report  of  its  activities  and  of  its 

43  recommendations. 

44  Sec.  4.     Section  1420  of  said  code  is  amended  to  read : 

45  1420.     It  shall  be  an  unlawful  employment  practice,  unless 

46  based  upon  a  bona  fide  occupational  qualification,  or,  except 

47  where  based  upon  applicable  security  regulations  established 

48  by  the  United  States  or  the  State  of  California : 

49  (a)   For  an  employer,  because  of  the  race,  religious  creed, 

50  color,  national  origin,  w  ancestry ,  or  age  of  any  person,  to 
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1  refuse  to  hire  or  employ  him  or  to  bar  or  to  discharge  from 

2  employment  such  person,  or  to  discriminate  against  such  per- 

3  son  in  compensation  or  in  terms,  conditions  or  privileges  of 

4  employment. 

5  (b)   For  a  labor  organization,  because  of  the  race,  religious 

6  creed,  color,  national  origin,  o?  ancestry ,  or  age  of  any  per- 

7  son  to  exclude,  expel  or  restrict  from  its  membership  such 

8  person,  or  to  provide  only  second-class  or  segregated  member- 

9  ship  or  to  discriminate  in  any  way  against  any  of  its  members 

10  or  against  any  employer  or  against  any  person  employed  by  an 

11  employer. 

12  (c)   For  any  employer  or  employment  agency  to  print  or 

13  circulate  or  cause  to  be  printed  or  circulated  any  publication, 

14  or  to  use  any  form  of  application  for  employment  or  to  make 

15  any  inquiry  in  connection  with  prospective  employment,  which 

16  expresses,  directly  or  indirectly,  any  limitation,  specification 

17  or  discrimination  as  to  race,  religious  creed,  color,  national 

18  origin,  e*  ancestry,  or  age  or  any  intent  to  make  any  such 

19  limitation,  specification  or  discrimination. 

20  (d)  For  any  employer,  labor  organization  or  employment 

21  agency  to  discharge,  expel  or  otherwise  discriminate  against 

22  any  person  because  he  has  opposed  any  practices  forbidden 

23  under  this  act  or  because  he  has  filed  a  complaint,  testified  or 

24  assisted  in  any  proceeding  under  this  part. 

25  (e)   For  any  person  to  aid,  abet,  incite,  compel,  or  coerce 

26  the  doing  of  any  of  the  acts  forbidden  under  this  part,  or  to 

27  attempt  to  do  so. 

28  Sec.  5.     Section  1431  of  said  code  is  amended  to  read : 

29  1431.     The  provisions  of  this  part  shall  be  construed  lib- 

30  erally  for  the  accomplishment  of  the  purposes  thereof.  Nothing 

31  contained  in  this  act  shall  be  deemed  to  repeal  any  of  the 

32  provisions  of  the  Civil  Rights  Law  or  of  any  other  law  of  this 

33  State   relating   to    discrimination   because   of    race,    religious 

34  creed,  color,  national  origin ,  e*  ancestry ,  or  age  . 

35  Nothing  contained  in  this  act  shall  be  deemed  to  repeal  or 

36  ajffect  the  provisions  of  any  ordinance  relating  to  such  dis- 

37  crimination  in  effect  in  any  city,  city  and  county,  or  county 

38  at  the  time  this  act  becomes  effective,  insofar  as  proceedings 

39  theretofore  commenced  under  such  ordinance  or  ordinances 

40  remain  pending  and  undertermined.  The  respective  administra- 

41  tive  bodies  then  vested  with  the  power  and  authority  to  enforce 

42  such  ordinance  or  ordinances  shall  continue  to  have  such  power 

43  and  authority,  with  no  ouster  or  impairment  of  jurisdiction, 

44  until  such  pending  proceedings  are  completed,  but  in  no  event 

45  beyond  one  year  after  the  effective  date  of  this  act. 
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Witnesses  who  testified  were  as  follows: 

Los  Anoeles,  Septemler  19  and  20,  1963: 

William  D.   Bechill,   executive   secretary,   Citizens'   Advisory   Committee   on   Aging, 

State  of  California  .  -r^     i 

W    J    Fitzgerald,  state  secretary.  Fraternal  Order  of  liagles       _ 
Joiin  Anson  Ford,  Chairman,  California  Fair  Employment  Practice  Commission 
Richard    Cartwright,   National   Council   of   Senior   Citizens,   and   the   United   Auto 

Workers  Union 
Lawrence  T.  Peyton,  Forty-Plus  of  Southern  California  _       ,     ^         ^      ... 

Lorenzo    Traylor,    assistant    program    development    director,    Youth    Opportunities 

Board   of  Greater  Los  Angeles  ,  t^  i.   u-i-..  4.-        af„+^  -n^ 

Z.  L.  Gulledge,  district  supervisor,  Van  Nuys  Vocational  Rehabilitation,  State  De- 
partment of  Education  ,       „  n  Tt       •„  at-^i-^ 
liliss  Eleanor  Fait,  state  supervisor  of  the  Older  Worker  Program,  California  State 

Employmeut  Service  .     ^    ,       t-,   i       j.-         attit  riyn 

Don  Vial  director  of  research  and  education,  California  Labor  Federation,  AFL-CIU 
William  Torres,  assistant  business  manager,  Monrovia  Unified  School  District 
Frank   McCarthy,    senior   deputy,   office   of   the    State   Fire   Marshal,    Los   Angeles 

District  ^.       t->         *         j. 

Robert  E.  Depue,  fire  chief,  Los  Angeles   County  Fire  Department 
Clair  L.  Eatough,  Bureau  of  School  Planning,  State  Department  of  Education 
Richard  Lawrence,  Los  Angeles  City  Board  of  Education  _  i-.-   •  •         t 

John   W.    Schaefer,   maintenance   and   operating   manager,   Business   Division,    l^os 

Angeles  City  Schools 
San  Francisco,  Octoler  24,  1963: 

Everett  Corten,  counsel  for  the  Department  of  Industrial  Relations 
Edward  Howden,  Chief  of  the  Division  of  Fair  Employment  Practices 
Maurice  Gershenson,  Chief,  Division  of  Labor  Law  Statistics,  Department  of  In- 
dustrial Relations  _  ^   ^  ^   „       ^.       ,   tj,-,,^„„.-„ 
Dr.   Edward   Goldman,   assistant  superintendent.  Adult  and  Vocational  Education, 

San  Francisco  Unified  School  District  .     ^        ,      ■,     c       -r, 

Richard  Parino,  representative,  Division  of  Apprenticeship  Standards,  San  Francisco 
Gerald  Parrish,  regional  director.  United  States  Employment  Service,  U.S.  Depart- 
ment of  Labor  ^-r    •,.      ..     1    i!        TTT 

Charles  Rosenthal,  executive  director.  Careers  Unlimited  for  Women 

William   Smith,   executive  vice  president.  Federated   Employers  of  the   Bay   Area, 

California  Conference  of  Employer  Associations 
Orville  Luster,  executive  director.  Youth  for  Service,  San  Francisco 
Mrs.  Vera  Haile,  administrative  assistant.  Youth  for  Service 
Herbert  P.  O'Connell,  individual,  Oakland 
Harold  Baker,   individual,    Sunnyvale 

Sacramento,  Decemler  2,  1963: 

Dr.  Wesley  P.  Smith,  Director,  Vocational  Education,   State  Department  of  Edu- 
cation ^      , 
John  C.  Longaker,  Sr.,  labor  relations  consultant.  Walnut  Creek 
Robert  D.  Calkins,  deputy  director,   State  Department  of  Conservation 
Kenneth  McGilvray,  attorney.   Fraternal  Order  of  Eagles  ,    n.     ■   . 
Leonard    Hardie,   field   director.    Office    of   Manpower    Development    and    Training, 

U.S.  Department  of  Labor  .     -.  tt.      i  4. 

Robert  Hill,  supervisor,  youth  employment.  State  Department  of  Employment 
Charles  F.  Hanna,  Chief,  Division  of  Apprenticeship  Standards,  State  Department 
of  Industrial  Relations 


(157) 


158  ASSEMBLY  INTERIM  COMMITTEE  REPORT 

San  Diego,  January  11,  196-i-' 

Walter  Christian,   San  Diego  manager,   State  Department   of  Employment 

Lee  Ralston,  director,  Division  of  Practical  Arts  Education,  office  of  Los  Angeles 

County   Superintendent  of   Schools 
Miss  Althea  T.  L.  Simmons,  field  secretary,  West  Coast  region,  National  Association 

for  the  Advancement  of  Colored  People 
Vernon  W.   Hughes,   representative,   San   Diego   County   Labor   Council,   AFL-CIO 
Dr.  F.  R.  Gorton,  president,  San  Diego  City  College 

Dr.  Harmon  Kurtz,  coordinator  of  junior  employment,  San  Diego  City  Schools 
William   Steinberg,   specialist,  practical  arts  and  vocational   education,   San   Diego 

City  Schools 
John  A.   Collins,  business  representative,   International  Association  of  Machinists, 

District  50,  City  of  San  Diego 
Louis  M.   Harper,  executive  secretary,   Hospital  Council  of   San  Diego   County 
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AMENDED  IN  ASSEMBLY  JUNE   9,   1963 

CALIFORNIA  LEGISLATURE,  1963  REGULAR   (GENERAL)  SESSION 

ASSEMBLY  BILL  No.  1202 


1 


Introduced  by  Messrs.  Lanterman  and  Floumoy 
February  12,  1963 


REFERRED    TO    COMMITTEE    ON    EDUCATION 


An  act  to  add  Section  15815  to  the  Education  Code,  relating 
to  proper  ventilation  of  heaters  in  classrooms. 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.     Section  15815  is  added  to  the  Education  Code, 

2  to  read:  ,    t  i.  •  ..    v,  n 

3  15815.     The  governing  board  of  every  school  district  snail 

4  provide  that  any  gas  heater  or  other  mechanical  means  of  pro- 

5  viding  heat  located  i»7  ^  providing  hy  combusted  fuel  located 
c     in    or  providing  such  heat  to,  any  classroom  is  vented  m  a 

7  manner  to  protect  the  health,  safety  and  comfort  of  pupils  and 

8  district  personnel. 
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Introduced  by  Messrs.  Lanterman  and  Flournoy 
February  12,  1963 


REFERRED   TO    COMMITTEE   ON   EDUCATION 


An  act  to  add  Section  15815  to  the  Education  Code,  relating 
to  'proper  ventilation  of  heaters  in  classrooms. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  15815  is  added  to  the  Education  Code, 

2  to  read : 

3  15815.     The  governing  board  of  every  school  district  shall 

4  provide  that  any  heater  or  other  mechanical  means  of  pro- 

5  viding  heat  located  in,  or  providing  heat  to,  any  classroom  is 

6  vented  in  a  manner  to  protect  the  health,  safety  and  comfort 

7  of  pupils  and  district  personnel, 

LEGISLATIVE  COUNSEL'S  DIGEST 
A.B.   1202,   as   introduced,   Lanterman    (Ed.).   Ventilation   of   classroom   heaters. 

Adds  Sec.  15815,  Ed.C.  .  .^  ^.,   ^. 

Requires  the  governing  board  of  every  school  district  to  provide  proper  ventilation 
for  classroom  heaters. 
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AMENDED  IN  ASSEMBLY  MAY  31,  1963 

CALIFORNIA   LEGISLATURE,  1963   REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2896 


Introduced  by  Mr.  Foran 
April  26,  1963 


REFERRED  TO   COMMITTEE  ON  INDUSTRIAL  RELATIONS 


1 


A71  ad  to  amend  Sections  7621,  7625,  7770,  7771,  and  the 
heading  of  Chapter  6  (commencing  ivith  Section  7770)  of 
Fart  6  of  Division  5  of  the  Labor  Code,  relating  to  tanks 
and  'boilers. 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.     Section  7621  of  the  Labor  Code  is  amended  to 

2  read : 

3  7621.     "Boiler"  as  used  in  this  part  means: 

4  (a)  Any  fired  or  unfired  pressure  vessel  used  to  generate 

5  steam  pressure  by  the  application  of  heat  (power  boiler). 

6  (b)   Any  fired  or  unfired  pressure  vessel  used  to  heat  water 

7  at  pressures  exceeding  160  psi  or  temperatures  exceeding  250 
3     degrees  Fahrenheit  (high-temperature  Avater  boilers). 

9         (c)  Any  fired  or  unfired  pressure  vessel  operating  at  steam 

10  pressure  or  steam  safety  valve  setting  of  15  psi  or  less,  or  at 

11  250  degrees  Fahrenheit  or  less,  or  at  water  pressure  less  than 

12  160  psi  (low-pressure  boilers).  This  subdivision  is  not  intended 

13  to  include  domestic  type  water  heaters  of  120  gallons  capacity 

14  or  less  used  exclusively  to  heat  potable  water. 

15  Sec.  2.     Section  7625  of  said  code  is  amended  to  read : 

16  7625.     The  following  steam  boilers  are  not  subject  to  this 

17  part : 

18  (a)  Boilers   under   the    jurisdiction    or   inspection    of   the 

19  United  States  government,  and  all  other  boilers  operated  by 

20  employers  not  subject  to  Division  4  of  this  code. 

21  (b)  Automobile  boilers  and  boilers  on  road  motor  vehicles. 

22  Sec.  3.     The  heading  of  Chapter  6  (commencing  with  Sec- 

23  tion  7770)  of  Part  6  of  Division  5  of  said  code  is  amended  to 

24  read: 

6— L-1278 
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■t  Chapter  6.     Management  of  Boilers 

2 

3  Sec.  4.     Section  7770  of  said  code  is  amended  to  read : 

A  7770.     Every  engineer  or  other  person  having  charge  of  any 

5  boiler,  engine,  e^  etfee^p  steam  engine,  or  apparatus  for  generat- 

g  ing  or  employing  steam,  used  in  any  school  huildings  or  huild- 

n  ings  of  puUic  assembly  or  in  any  manufactory,  railway,  or 

g  other  mechanical  works,  who  willfully,  or  from  ignorance  or 

Q  from  gross  neglect,  creates,  or  allows  to  be  created,  such  an 

1 0  undue  quantity  el  atcam  internal  pressure  as  to  burst  or  break 

■^■^  the  boiler,  engine  or  apparatus,  or  to  cause  any  other  accident 

■^2  whereby  human  life  is  endangered,  is  quilty  of  a  felony. 

13  Sec.  5.     Section  7771  of  said  code  is  amended  to  read: 

14  7771.     Every  person  having  charge  of  any  boiler,  engine,  e¥ 
-^^  ethe¥  steam  engine,  or  apparatus  for  generating  or  employing 

16  steam,   used  in  any  manufactory,   railroad,   vessel,   or  other 

17  mechanical  works,  who  willfully,  or  from  ignorance  or  neglect, 

18  creates,  or  allows  to  be  created,  such  an  undue  quantity  ei 
-j^g  steam  internal  pressure  as  to  burst  or  break  the  boiler,  engine, 

20  or  apparatus,  or  to  cause  any  other  accident  whereby  the  death 

21  of  a  human  being  is  caused,  is  punishable  by  imprisonment  in 

22  the  state  prison  for  not  less  than  1  nor  more  than  10  years. 
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CALIFORNIA   LEGISLATURE,  1963  REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2896 


Introduced  by  Mr.  Foran 
April  26,  1963 


REFERRED  TO   COMMITTEE  ON  INDUSTRIAL  RELATIONS 


An  act  to  amend  Sections  7621,  7625,  7770,  7771,  and  the 
heading  of  Chapter  6  (commencing  with  Section  7770)  of 
Part  6  of  Division  5  of  the  Labor  Code,  relating  to  tanks 
and  toilers. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1        Section  1.     Section  7621  of  the  Labor  Code  is  amended  to 

3  7621.     ' '  Boiler ' '  as  used  in  this  part  means  aey  feed  e?  «»- 

4  gj=ed  prcsauro  ¥essei  «sed  te  gcnorato  steam  prcHsurc  fey  *be 

5  application  ei  heat  subject  te  this  ^artr  ; 

6  (a)  Any  fired  or  unfired  pressure  vessel  used  to  generate 

7  steam  pressure  hy  the  application  of  heat  (power  toiler). 

8  (t)  Any  fired  or  unfired  pressure  vessel  used  to  heat  water 

9  at  pressures  exceeding  160  psi  or  temperatures  exceeding  250 

10  degrees  Fahrenheit  (high-temperature  water  toilers). 

11  (c)  Any  fired  or  unfired  pressure  vessel  operating  at  steam 

12  pressure  or  steam  safety  valve  setting  of  15  psi  or  less,  or  at 

13  250  degrees  Fahrenheit  or  less,  or  at  water  pressure  less  than 

14  160  psi  (low-pressure  toilers). 

15  Sec.  2.     Section  7625  of  said  code  is  amended  to  read: 

16  7625.     The  following  steam  boilers  are  not  subject  to  this 

17  part: 

18  (a)   Boilers   under   the    jurisdiction   or   inspection   of   the 

19  United  States  government,  and  all  other  boilers  operated  by 

20  employers  not  subject  to  Division  4  of  this  code. 

LEGISLATIVE  COUNSEL'S  DIGEST 
A.B.  2896,  as  introduced,  Foran  (Ind.R.).  Tanks  and  boilers:  safety. 
Amends   Sees.   7621,   7625,   7770,   7771,   and   the  heading  of   Ch.   6    (commencing 
with  Sec.  7770),  Pt.  6,  Div.  5,  Lab.G.  ^  ^      .  ,  .  .  .^^^  „r.^c.^„ 

Includes  certain  boilers  which  are  not  presently  covered  withm  provisions  govern- 
ing safety  in  employment  with  respect  to  tanks  and  boilers. 
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jL  .f^  Boilers   e»   wliicli   tfee   proaauro   ^^ee 

2  pounds  p€^  squaro  inch. 

3  .^  (i)  Automobile  boilers  and  boilers  on  road  motor  ve- 

4  hides. 

5  Sec.  3.     The  heading  of  Chapter  6  (commencing  with  Sec- 

6  tion  7770)  of  Part  6  of  Division  5  of  said  code  is  amended  to 

7  read : 

9  Chapter  6.     Mismanagement  of  Steam  Boilers 


I 


I 


11  Sec.  4.     Section  7770  of  said  code  is  amended  to  read : 

12  7770.     Every  engineer  or  other  person  having  charge  of  any 

13  »feeam  boiler,  s^a»  engine,  or  other  apparatus  for  generating 

14  or  employing  steam,  used  in  any  manufactory,  railway,  or 

15  other  mechanical  works,  who  willfully,  or  from  ignorance  or      ft 

16  from  gross  neglect,  creates,  or  allows  to  be  created,  such  an      f 

17  undue  quantity  of  steam  as  to  burst  or  break  the  boiler,  engine 

18  or  apparatus,  or  to  cause  any  other  accident  whereby  human 

19  life  is  endangered,  is  guilty  of  a  felony. 

20  Sec.  5.     Section  7771  of  said  code  is  amended  to  read:_ 

21  7771.     Every  person  having  charge   of  any  sfeam  boiler, 

22  fltcam  engine,  or  other  apparatus  for  generating  or  employing      S 

23  steam,   used   in  any  manufactory,   railroad,   vessel,   or  other      ¥ 

24  mechanical  works,  who  willfully,  or  from  ignorance  or  neglect, 

25  creates,  or  allows  to  be  created,  such  an  undue  quantity  of 

26  steam  as  to  burst  or  break  the  boiler,  engine,  or  apparatus,  or 

27  to  cause  any  other  accident  whereby  the  death  of  a  human 

28  being  is  caused,  is  punishable  by  imprisonment  in  the  state 

29  prison  for  not  less  than  1  nor  more  than  10  years. 
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AMENDED  IN  ASSEMBLY  MAY  13,  1963 

CALIFORNIA  LEGISLATURE,  1963   REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2364 


Introduced  by  Messrs.  Alquist,  Gaffney,  Ryan,  Dymally,  and  Meyers 

April  11,  1963 


REFERRED  TO  COMMITTEE  ON  GOVERNMENTAL  EFFICIENCY  AND  ECONOMY 


An  act  to  add  Chapter  21  (commencing  with  Section  9900) 
to  Division  3  of  the  Business  and  Professions  Code,  relating 
to  the  licensing  and  regulation  of  persons  operating  or  main- 
taining stationary  powerplants  and  making  an  appropriation 
therefor. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Chapter  21   (commencing  with  Section  9900) 

2  is  added  to  Division  3  of  the  Business  and  Professions  Code, 

4  Chapter  21.     Operating  Engineers 

5 

Q  Article  1.     General  Provisions 

8  9900.     This  chapter  may  be  known  and  cited  as  the  Operat- 

9  ing  Engineers  Act. 

in         9901      An  "operating  engineer,"  as  used  m  this  chapter, 

11  means  a  person  who  operates  or  maintains  a  stationary  power 

12  plant. 

13  9902.     A  "stationary  powerplant,"  as  used  m  this  chapter, 

14  includes  a  heating  plant,  a  power  or  generating  plant,  or  a 

15  refrigeration  unit.  _  ^^ 

16  9903.     "Major  mechanical   and   electrical   equipment,  _    as 

17  used  in  this  chapter,  means  boilers,  steam  engines  and  turbines, 

18  pumps,  refrigeration  machines,  air  compressors,  electric  motors 

19  and   circuits,   air-conditioning   equipment,   and   other   similar 

20  equipment  used  in  stationary  powerplants. 
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1  Article  2.     Regulation 

3  9910.     The    Department    of    Professional    and    Vocational 

4  Standarda  sfeaH  fee  kt  chargG  e^  tfee  adminiotration  ei  tfeis 

5  elia^¥T  Standards  shall  he  empowered  to  issue  licenses  to  per- 

6  sons  attending  or  operating  boilers  upon  application  ly  such 

7  persons  after  they  shall  have  heen  shown  to  he  duly  qualified 

8  to  attend  or  operate  said  equipment. 

9  The  policing  of  this  act  may  he  delegated  to  other  state 

10  agencies  at  the  discretion  of  the  Department  of  Professional 

11  and  Vocational  Standards. 

12  9911.     The  department  may  adopt  such  regulations  as  may 

13  be  necessary  to  enable  it  to  carry  out  the  provisions  of  this 

14  chapter.  Such  regulations  shall  be  adopted  in  accordance  with 

15  Chapter  4.5   (commencing  with  Section  11371)   of  Part  1  of 

16  Division  3  of  Title  2  of  the  Government  Code. 

17  9912.     The  department  may  employ  such  additional  help  as 

18  it  deems  necessary  to  enable  it  to  carry  out  the  provisions  of 

19  this  chapter. 

20  9913-     The  department  shall  select  a  qualified  chief  examiner 

21  and  twe  district  examiners,  each  of  whom  shall  be  qualified  te 

22  held  a  gi^le  A  iieeese  issued:  ]»arauant  te  thk  ehe^^  have  at 

23  least  seven  years  of  practical  experience  as  a  stationary  steam 

24  engineer,  or  the  equivalent  in  technical  training,  and  other 

25  periinent  experience. 

26  9914.     The  chief  examiner  shall  maintain  his  office  in  Sacra- 

27  mento  -  e»e  and  at  least  one  district  examiner  shall  be  in  San 

28  Francisco,  and  one  i»  at  least  one  district  examiner  shall  he  in 

29  Los  Angeles  r  -^he  three  ;  the   examiners  shall  compose  the 

30  Board    of    Examiners    for    Licensing    Operating    Stationary 

31  Steam  Engineers,  which  board  is  hereby  created. 

32  9915.     The  board  shall  examine  each  applicant  for  a  license 

33  as  an  operating  engineer.  Such  examinations  shall  be  held  at 

34  least  12  times  each  year  at  such  times  and  places  as  the  board 

35  may  determine. 

36  9916.     The  examination  shall  be  in  writing  and  shall  test  the 

37  applicant 's  knowledge  of  the  practical  construction,  care,  oper- 

38  ation  and  maintenance  of  boilers,  steam  cnginea  asd  turbincar 

39  pumps,  reefrigcratioit  machincny  ak'  eemprcosoro^  eleetii^ie  motoro 

40  and  GirGuitr3,  and  aif-eenditiening  equipmentT  appurtenances, 

41  and  systems. 

42  9917.     Each  applicant  for  a  license  as  an  operating  engineer 

43  shall  make  application  to  an  examiner  on  a  form  prescribed 

44  by  the  board  and  shall  set  forth  his  name,  age,  place  of  resi- 

45  dence,  the  nature  and  extent  of  his  experience,  and  the  class 

46  of  license  applied  for.  Each  application  shall  be  accompanied 

47  by  the  fee  specified  in  Section  9947. 

48  "  9918.     Each  applicant  for  a  license  shall  be  of  good  moral 

49  character  and  temperate  habits,  which  shall  be  vouched  for  in 

50  writing  by  at  least  two  operating  engineers  or  shall  be  verified 
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1  under  oath  bv  the  applicant  when  required  by  the  board.  Each 

2  applicant  shall  be  at  least  1#  21  years  of  age  and  shall  possess 

3  the  experience  specified  as  follows  for  the  grade  of  license 

4  applied  for:  ,.  ,    n  i 

5  {^)   ^At«:  applicant  le^^  ft  grade  A  eaginocr'g  kccnso  shait  fiftve 

6  a%  leftst  ft¥e  yeara^  e-^f^ewewee  i«  the  operation  w  maintenance 

7  ^  major  mechanical  a«d  electrical  equipment  eftd  shftll  eSe* 

8  p^^  aatisfactory  to  the  beft¥4  tfert^  he  is  qualified  te  ha^ 

9  4i¥eefe  elMffge  e#  e*  operate  s«eh  equipment. 

IQ         ^  ,^  applicant  #©^-  a  grade  ©  engincci^  license  ehaH  ha^ 

11  at  least  tteee  yea^^  experience  i»  the  operation  e^  maintenance 

12  ef  major  mechanical  aftd  eieet^l4eai  equipment. 

13  (a)  Stationary  Steam  Engineer.     An  applicant  for  a  sta- 

14  tionarij  steam  engineer's  license  shall  he  a  person  having  at 

15  least  four  (4)  years  of  experience  in  the  attendance  and  opera- 

16  tion  of  any  boiler,  other  than  low-pressure  hoiler,  having  more 

17  than  500  square  feet  of  heating  surface;  or  a  person  having  a 

18  comMnation  of  formal  education,  technical  training,  practical 

19  experience  equal  to  four  (4)  years  practical  experience  within 

20  the  criteria  estaUished  hy  the  hoard;  or  a  person  who  has  held 

21  a  valid  hoiler  operator's  license  (as  provided  for  in  this  chap- 

22  ter)  for  a  period  of  four  (4)  years  or  more;  or  a  person  who 

23  has  completed  a  four  (4)  year  state-indentured  apprenticeship 

24  program  for  stationary  engineers.  ^ 

25  (h)  Boiler   Operator.     An  applicant  for  hoiler  operator  s 

26  license  shall  he  a  person  having  at  least  two  (2)  years  expe- 

27  rience  in  the  attendance  and  operation  of  hoilers  or  a  person 

28  having  a  comhination  of  formal  education,  technical  training, 

29  practical  experience  equal  to  two  (2)  years  practical  experi- 

30  ence  within  the  criteria  established  hy  the  hoard;  or  a  person 

31  who  has  completed  a  four  (4)  year  state-indentured  appren- 

32  ticeship  program  for  stationary  engineers. 

33  (c)   An  applicant  for  a  grade  C  license  shall  have  at  least 

34  one  year's  experience  in  the  operation  or  maintenance  of  major 

35  mechanical  and  electrical  equipment  or  have  completed  a  four- 

36  year  apprentice  training  course. 

37  '    9919.     The  board  shall  issue  a  license  in  the  grade  applied 

38  for  to  each  applicant  who  has  the  qualifications  required  by 

39  this  chapter  and  who  successfully  passes  the  examination  there- 

40  for  given  by  the  board. 

4JL         9920      ?4e  board  shali  iss^e  a  licenao  m  the  grade  applied 

42  je¥T  without  examination,  te  eaefe  appj^eaat  whe  was  emtpleyed 

43  ars  as  operating  engineer  eft  the  effective  date  el  this  chapter 

44  e?  :^plie  has  ha4  at  least  e»e  yea^^  cxpcricnco  is  tfee  e^^ation 

45  Of  maintenance  eJ  iaajey  mechanical  aad  electrical  equipment 
prior  te  tfee  el^eetiw  date  el  this  chapter  aft4  who  maliea  appti- 
eation  tfee^ele*  es  a  iew»  prescribed  hy  the  hea¥4  within  bis 
montha  i^em  the  effective  date  el  this  chapter. 

^i,         9920.     The  hoard  may  issue  a  license  in  the  class  applied 
50     for  without  examination  to  each  applicant  who  was  employed 


46 
47 
48 
49 
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1  as  a  stationary  steam  engineer  or  a  toiler  operator  on  the 

2  effective  date  of  this  chapter;  or  to  each  applicant  ivho  has  had 

3  at  least  one  (1)  year's  recerit  experience  in  the  attendance  and 

4  operation  of  toilers,  appurtenances  and  systems  prior  to  the 

5  effective  date  of  this  chapter;  or  any  applicant  holding  a  valid 

6  license  from  a  city  or  county  of  the  State  of  California;  pro- 

7  vided,  such  applicants  make  application,  therefor,  on  a  form 

8  prescribed  ty  the  hoard  within  six  (6)  mo7iths  from  the  effec- 

9  tive  date  of  this  chapter. 
10 

11  Article  3.     Disciplinary  Proceedings 

12 

13  9930.     The  board  may  suspend  or  revoke  a  license  issued 

14  pursuant  to  this  chapter  for  the  following  causes : 

15  (a)   Fraud  or  deceit  upon  the  board  in  obtaining  the  license. 

16  (b)  Use  of  any  narcotic  as  defined  in  Division  10  (commeuc- 

17  ing  with  Section"  11000)  of  the  Health  and  Safety  Code,  or  any 

18  alcoholic  beverage  to  an  extent  or  in  a  manner  dangerous  to 

19  himself,  any  other  person,  or  the  public,  or  to  an  extent  that 

20  such  use  impairs  his  ability  to  perform  the  work  authorized  by 

21  his  license  with  safety  to  the  public. 

22  (c)  Incompetency  or  other  just  cause. 

23  9931.     The  adjudication  of  insanity  or  mental  illness,  or  the 

24  voluntary  commitment  or  admission  to  a  state  hospital  of  any 

25  licensee  for  a  mental  illness  shall  operate  as  a  suspension  of 

26  the  right  to  practice  of  any  licensee  under  this  chapter,  such 

27  suspension  to  continue  until  restoration  to  or  declaration  of 

28  sanity  or  mental  competence.  The  record  of  adjudication,^  judg- 

29  ment'  or  order  of  voluntary  commitment  is  conclusive  evidence 

30  of  such  insanity  or  mental  illness,  and  upon  receipt  of  a  cer- 

31  tified  copy  of  any  such  adjudication,  judgment,  voluntary  com- 

32  mitment  or  order  by  the  board  it  shall  immediately  suspend 

33  the  license  of  the  person  adjudicated  or  committed.  The  board 

34  shall  not  restore  such  license  to  good  standing  until  it_  shall 
receive  competent  evidence  of  restoration  to  or  declaration  of 
sanitv  and  until  it  is  satisfied  that,  with  due  regard  for  the 


35 
36 


37  public  interest,  said  person's  right  to  practice  may  be  safely 

38  reinstated.  Before  reinstating  such  person,  the  board  may  re- 

39  quire  the  person  to  pass  an  oral  examination  to  determine  his 

40  present  fitness  to  resume  his  practice. 

^l  9932.     The  proceeding  under  this  article  shall  be  conducted 

42  in    accordance   with    Chapter    5    (commencing   with   Section 

43  11500)  of  Part  1  of  Division  3  of  Title  2  of  the  Government 

44  Code. 

45  Article  4.     Revenue 

46 

47  9940.     Licenses  issued  under  this  chapter  shall  expn-e  on 

48  December  31  of  each  odd-numbered  year,  if  not  renewed. 

49  To  renew  an  unexpired  license,  the  holder  thereof,  on  or 

50  before  December  31  of  each  odd-numbered  year,  shall  apply 


i 
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1  for  a  renewal  on  a  form  prescribed  by  the  board  and  pay  the 

2  renewal  fee  prescribed  by  this  chapter. 

3  9941      A  license  which  has  expired  may  be  renewed  at  any 

4  time  within  five  vears  after  its  expiration  on  filing  an  applica- 

5  tion  for  renewal  on  a  form  prescribed  by  the  board  and  pay- 

6  ment  of  the  renewal  fee  in  effect  on  the  last  precednig  regular 

7  renewal  date.  If  the  license  is  renewed  more  than  30  days  atter 

8  its  expiration,  the  licensee,  as  a  condition  precedent  to  renewal, 

9  shall  also  pay  the  delinquency  fee  prescribed  by  this  chapter. 

10  Renewal  under  this  section  shall  be  effective  on  the  date  on 

11  which  the  application  is  filed,  on  the  date  on  which  the  renewal 

12  fee  is  paid,  or  on  the  date  on  which  the  delinquency  fee,  it  any 

13  is  paid   whichever  last  occurs.  If  so  renewed,  the  license  shall 

14  continue  in  effect  through  the  date  provided  for  m  Section 

15  9940  which  next  occurs  after  the  effective  date  of  the  renewal, 

16  when  it  shall  expire  if  it  is  not  again  renewed.^ 

17  9942      A  suspended  license  is  subject  to  expiration  and  shaii 

18  be  renewed  as  provided  in  this  article,  but  such  renewal  does 

19  not  entitle  the  holder  of  the  license,  while  it  remains  suspended 

20  and  until  it  is  reinstated,  to  engage  in  the  activity  to  which  the 

21  license  relates,  or  in  any  other  activity  or  conduct  m  violation 

22  of  the  order  or  judgment  by  which  it  was  suspended. 

23  9943      A  revoked  license  is  subject  to  expiration  as  provided 

24  in  this" article,  but  it  may  not  be  renewed.  If  it  is  reinstated 

25  after  its  expiration,  the  holder  of  the  license  shall,  as  a  condi- 

26  tioTi  precedent  to  its  reinstatement,  pay  a  reinstatement  tee  m 

27  an  amount  equal  to  the  renewal  fee  in  effect  on  the  last  regular 

28  renewal  date  before  the  date  on  which  it  is  reinstated,  plus  the 

29  ""  ^     .   -      ^ 
30 
31 
32 


delinquency  fee,  if  any,  accrued  at  the  time  of  its  revocation. 
9944.  A  license  which  is  not  renewed  within  five  years  after 
its  expiration  may  not  be  renewed,  restored,  reinstated,  or  re- 
issued thereafter,  but  the  holder  of  the  license  may  apply  tor 

33     and  obtain  a  new  license  if :    .  ,  i  •  i     -^  , . 

Q4         (a)   No  fact,  circumstance,  or  condition  exists  which,  it  the 

35  license  were  issued,  would  justify  its  revocation  or  suspension. 

36  (b)   He  pays  all  of  the  fees  which  would  be  required  of  him 

37  if  he  were  then  applying  for  a  license  for  the  first  time. 

38  (c)   He  takes  and  passes  the  examination,  which  would  be 

39  required  of  him  if  he  were  then  applying  for  the  license  for 

40  the  first  time,  or  otherwise  establishes  to  the  satisfaction  of  the 

41  board  that,  with  due  regard  for  the  public  interest,  he  is  qual- 

42  ified  to  perform  the  services  regulated  by  this  chapter. 

43  9945.     The   board   shall   report   each   month   to   the    State 

44  Controller  the  amount  and  source  of  all  revenue  received  by 

45  it  pursuant  to  this  chapter  and  at  the  same  time  pay  the 

46  entire  amount  thereof  into  the  State  Treasury  for  credit  to 

47  the  Operating  Engineers'  Fund,  which  fund  is  hereby  created. 

48  9946      The  money  paid  into  the  Operating  Engineers'  Fund 

49  is  continuously  appropriated  to  the  department  for  expendi- 

50  ture  in  the  manner  prescribed  by  law  to  defray  the  expenses 
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1  of  the  department  and  in  carrying  out  and  enforcing  the  provi- 

2  sions  of  this  chapter. 

3  0917.  The  amount  e^  the  iees  proacribcd  fey  %his  chapter  w 

4  that  feed  fey  tfee  following  schedule ! 

5  .^  5%e  application  #ee  le?  a  grade  A  licenoc  m  twenty 

6  dollara  -($20).  ^.            .     ^„^ 

7  .^  ¥he  application:  fee  lei-  a:  grade  B  license  is  Mteen 

9  ^'  ¥^  application  fee  lei-  a  grade  O  lieeftse  is  te»  dollara 

10  ($10). 

]^]^  .^  ^Hie  renewal  lee  is  fee  detta^s  -fw^ 

12  -fe>  ^Phe  delinquency  lee  is  ,  •      7      , 

13  9947.     The  amount  of  the  fees  prescribed  ly  this  chapter 

14  shall  he  as  follows: 

15  Fees  for  original  licenses  and  application  fees  shaii  be  as 

16  the  department  shall,  from  time  to  time,  deem  appropriate  for 

17  compliance  with  the  intent  of  the  act;  but  in  no  event  shall 

18  exceed  a  maximum  of  fifty  dollars  ($50). 

19  Fees  for  renewal  shall  not  exceed  ten  dollars  ($10). 

20  Fees  for  delinquency  shall  not  exceed  twenty-five   dollars 

21  ($25)  per  annum. 

22  99^8.     It  shall  be  unlawful  for  any  person  or  persons  to 

23  attend  or  to  operate  any  boiler  covered  by  this  chapter,  unless 

24  said  person  or  persons  holds  a  valid  stationary  steam  engi- 

25  neer's  license  or  a  valid  boiler  operator's  license. 

•ofi  9949     It  shall  he  unlawful  for  any  person  or  persons  to 

27  attend  or  to  operate   any   boiler,   other  than   a  low-pressure 

28  boiler,  having  more  than  500  square  feet  of  heating  surface, 
2Q  or  any   such   boilers  whose   combined  heating  surface   totals 

30  more  than  500  square  feet,  unless  said  person  or  persons  hold 

31  a  valid  stationary  steam  engineer's  license. 

32  9950     It  shall  be  unlawful  for  any  owner  or  user  of  any 

33  boilers  covered  by  this  chapter  to  cause  any  boilers  covered 

34  ly  this  chapter,  to  be  attended  or  operated  by  a7iy  person  or 

35  persons  not  holding  a  valid  license  as  provided  for  in  this 

3«  chapter.                                                              -,  •     ,    .     .i 

37  9951      The  following  loiters  are  not  subject  to  the  provi- 

38  sions  of  this  chapter  and  do  not  require  a  licensed  engineer 

39  or  operator: 

40  (1)  Low-pressure  boilers  having  a  combined  boiler  input 

41  less  than  400,000  BTV  per  hour. 

42  (2)  Miniature  boilers. 

43  Any  person  holding  a  valid  loiler  operator's  license  shall 

44  be  entitled  to  operate  any  low-pressure  boiler,  and  any  other 

45  boiler  or  boilers,  having  a  total  heating  surface  of  500  square 

46  feet  or  less. 


I 


Any  person  holding  a  valid  stationary  steam  engineer  s  Li- 
cense shall  be  entitled  to  operate  any  and  all  hollers  covered 


47 
48 
49     hy  this  chapter. 
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CALIFORNIA   LEGISLATURE,  1963   REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2364 


Introduced  by  Messrs.  Alquist,  Gaffney,  Ryan,  Dymally,  and  Meyers  * 

April  11,  1963 


REFERRED  TO  COMMITTEE  ON  GOVERNMENTAL  EFFICIENCY  AND  ECONOMY 


An  act  to  add  Chapter  21  (commencing  with  Section  9900) 
to  Division  3  of  the  Business  and  Professions  Code,  relating 
to  the  licensing  and  regulation  of  persons  operating  or  main- 
taining stationary  powerplants  and  making  an  appropriation 
therefor. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Chapter  21   (commencing  with  Section  9900) 

2  is  added  to  Division  3  of  the  Business  and  Professions  Code, 

3  to  read:  ^ 

4  Chapter  21.     Operating  Engineers 

'5  •  • 

g  Article  1.     General  Provisions 

3         9900.     This  chapter  may  be  known  and  cited  as  the  Operat- 

q     ing  Engineers  Act.  -,   .     ^n  •      i,     + 

TO         9901      An  "operating  engineer,"  as  used  m  this  chapter, 

11  means  a  person  who  operates  or  maintains  a  stationary  power 

12  plant.  1,-     V     + 

13  9902      A  "stationary  powerplant,"  as  used  m  this  chapter, 

14  includes  a  heating  plant,  a  power  or  generating  plant,  or  a 

15  refrigeration  unit.  .  , , 

16  9903      "Major  mechanical  and  electrical  equipment,  _    as 

17  used  in  this  chapter,  means  boilers,  steam  engines  and  turbines, 

LEGISLATIVE  COUNSEL'S  DIGEST 
A.B.  2364,  as  introduced,  Alquist  (G.E.  &  E.).  Operating  engineers. 
Adds  Ch.  21  (commencing  with  Sec.  9900),  Div.  3,  B.  &  P-C  nnprate 

Provides  for  the  licensing  of  operating  engineers,  defines  as  persons  wh^  operate 
or  maintain  stationary  power  plants.  Specifies  the  qualifications  for  licensing  ana 
the  grounds  upon  which  a  license  may  be  suspended  or  ^^voked 

Vests  authority  to  administer  law  in  the  department  of  Professional  and  Voc^ 
tional  Standards.  Authorizes  department  .to  appoint  3  examiners  who  are  to  com 
prise  the  Board  of  Examiners  for  Licensing  Operating  Engineers.  Gives  Doara  au 
thority  to  examine  applicants  for  licenses. 
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1  pumps,  refrigeration  maeliines,  air  compressors,  electric  motors 

2  and   circuits,  air-conditioning  equipment,   and   other   similar 

3  equipment  used  in  stationary  powerplants. 

4 

5  Article  2.     Regulation 

6 

7  9910.     The    Department    of    Professional    and    Vocational 

8  Standards  shall  be  in  charge  of  the  administration  of  this 

9  chapter. 

10  9911.     The  department  may  adopt  such  regulations  as  may 

11  be  necessary  to  enable  it  to  carry  out  the  provisions  of  this 

12  chapter.  Such  regulations  shall  be  adopted  in  accordance  with 

13  Chapter  4.5   (commencing  with  Section  11371)   of  Part  1  of 

14  Division  3  of  Title  2  of  the  Government  Code. 

15  9912.     The  department  may  employ  such  additional  help  as 

16  it  deems  necessary  to  enable  it  to  carry  out  the  provisions  of 

17  this  chapter. 

18  9913.     The  department  shall  select  a  chief  examiner  and  two 

19  district  examiners,  each  of  whom  shall  be  qualified  to  hold  a 

20  grade  A  license  issued  pursuant  to  this  chapter. 

21  9914.     The  chief  examiner  shall  maintain  his  office  in  Sacra- 

22  mento,  one  district  examiner  shall  be  in  San  Francisco,  and 

23  one  in  Los  Angeles.  The  three  examiners  shall  compose  the 

24  Board  of  Examiners  for  Licensing  Operating  Engineers,  which 

25  board  is  hereby  created. 

26  9915.     The  board  shall  examine  each  applicant  for  a  license 

27  as  an  operating  engineer.  Such  examinations  shall  be  held  at 

28  least  12  times  each  year  at  such  times  and  places  as  the  board 

29  may  determine. 

30  9916.     The  examination  shall  be  in  writing  and  shall  test  the 

31  applicant's  knowledge  of  the  practical  construction,  care,  oper- 

32  ation  and  maintenance  of  boilers,  steam  engines  and  turbines, 

33  pumps,  refrigeration  machines,  air  compressors,  electric  motors 

34  and  circuits,  and  air-conditioning  equipment. 

35  9917.     Each  applicant  for  a  license  as  an  operating  engineer 

36  shall  make  application  to  an  examiner  on  a  form  prescribed 

37  by  the  board  and  shall  set  forth  his  name,  age,  place  of  resi- 

38  dence,  the  nature  and  extent  of  his  experience,  and  the  class 

39  of  license  applied  for.  Each  application  shall  be  accompanied 

40  by  the  fee  specified  in  Section  9947. 

41  9918.     Each  applicant  for  a  license  shall  be  of  good  moral 

42  character  and  temperate  habits,  which  shall  be  vouched  for  m 

43  writing  by  at  least  two  operating  engineers  or  shall  be  verified 

44  under  oath  by  the  applicant  when  required  by  the  board.  Each 

45  applicant  shall  be  at  least  19  years  of  age  and  shall  possess  the 

46  experience  specified  as  follows  for  the^grade  of  license  applied 

47  for : 

48  (a)   An  applicant  for  a  grade  A  engineer 's  license  shall  have 

49  at  least  five  years'  experience  in  the  operation  or  maintenance 

50  of  major  mechanical  and  electrical  equipment  and  shall  offer 
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1  proof  satisfactory  to  the  board  that  he  is  qualified  to  have 

2  direct  charge  of  or  operate  such  equipment. 

3  (b)  An  applicant  for  a  grade  B  engineer's  license  shall  have 

4  at  least  three  years'  experience  in  the  operation  or  maintenance 

5  of  major  mechanical  and  electrical  equipment. 

6  (c)   An  applicant  for  a  grade  C  license  shall  have  at  least 

7  one  year's  experience  in  the  operation  or  maintenance  of  major 

8  mechanical  and  electrical  equipment  or  have  completed  a  four- 

9  year  apprentice  training  course. 

10  9919.     The  board  shall  issue  a  license  in  the  grade  applied 

11  for  to  each  applicant  who  has  the  qualifications  required  by 

12  this  chapter  and  who  successfully  passes  the  examination  there- 

13  for  given  by  the  board. 

14  9920.     The  board  shall  issue  a  license  in  the  grade  applied 

15  for,  without  examination,  to  each  applicant  who  was  employed 

16  as  an  operating  engineer  on  the  effective  date  of  this  chapter 

17  or  who  has  had  at  least  one  year's  experience  in  the  operation 

18  or  maintenance  of  major  mechanical  and  electrical  equipment 

19  prior  to  the  effective  date  of  this  chapter  and  who  makes  appli- 

20  cation  therefor  on  a  form  prescribed  by  the  board  within  six 

21  months  from  the  effective  date  of  this  chapter. 

22 

23  Article  3.     Disciplinary  Proceedings 

25  9930.     The  board  may  suspend  or  revoke  a  license  issued 

26  pursuant  to  this  chapter  for  the  following  causes : 

27  (a)  Fraud  or  deceit  upon  the  board  in  obtaining  the  license. 

28  (b)  Use  of  any  narcotic  as  defined  in  Division  10  (commenc- 

29  ing  with  Section  11000)  of  the  Health  and  Safety  Code,  or  any 

30  alcoholic  beverage  to  an  extent  or  in  a  manner  dangerous  to 

31  himself,  any  other  person,  or  the  public,  or  to  an  extent  that 

32  such  use  impairs  his  ability  to  perform  the  work  authorized  by 

33  his  license  with  safety  to  the  public. 

34  9931.     The  adjudication  of  insanity  or  mental  illness,  or  the 

35  voluntary  commitment  or  admission  to  a  state  hospital  of  any 

36  licensee  for  a  mental  illness  shall  operate  as  a  suspension  of 

37  the  right  to  practice  of  any  licensee  under  this  chapter,  such 

38  suspension  to  continue  until  restoration  to  or  declaration  of 

39  sanity  or  mental  competence.  The  record  of  adjudication,^  judg- 

40  ment  or  order  of  voluntary  commitment  is  conclusive  evidence 

41  of  such  insanity  or  mental  illness,  and  upon  receipt  of  a  cer- 

42  tified  copy  of  any  such  adjudication,  judgment,  voluntary  com- 

43  mitment  or  order  by  the  board  it  shall  immediately  suspend 

44  the  license  of  the  person  adjudicated  or  committed.  The  board 

45  shall  not  restore  such  license  to  good  standing  until  it  shall 

46  receive  competent  evidence  of  restoration  to  or  declaration  of 

47  sanity  and  until  it  is  satisfied  that,  with  due  regard  for  the 

48  public  interest,  said  person's  right  to  practice  may  be  safely 

49  reinstated.  Before  reinstating  such  person,  the  board  may  re- 


i74  ASSEMBLY  INTERIM  COMMITTEE  REPORT 

A.B.  2364  —  4  — 

1  quire  the  person  to  pass  an  oral  examination  to  determine  his 

2  present  fitness  to  resume  his  practice. 

3  9932.     The  proceeding  under  this  article  shall  be  conducted 

4  in   accordance    with    Chapter    5    (commencing   with    Section 

5  11500)  of  Part  1  of  Division  3  of  Title  2  of  the  Government 

6  Code. 

7  Article  4.     Revenue 

9  9940.     Licenses  issued  under  this  chapter  shall  expire  on 

10  December  31  of  each  odd-numbered  year,  if  not  renewed. 

11  To  renew  an  unexpired  license,  the  holder  thereof,  on  or 

12  before  December  31  of  each  odd-numbered  year,  shall  apply 

13  for  a  renewal  on  a  form  prescribed  by  the  board  and  pay  the 

14  renewal  fee  prescribed  by  this  chapter. 

15  9941.     A  license  which  has  expired  may  be  renewed  at  any 

16  time  within  five  years  after  its  expiration  on  filing  an  applica- 

17  tion  for  renewal"  on  a  form  prescribed  by  the  board  and  pay- 

18  ment  of  the  renewal  fee  in  effect  on  the  last  preceding  regular 

19  renewal  date.  If  the  license  is  renewed  more  than  30  days  after 

20  its  expiration,  the  licensee,  as  a  condition  precedent  to  renewal, 

21  shall  also  pay  the  delinquency  fee  prescribed  by  this  chapter. 

22  Renewal  under  this  section  shall  be  effective  on  the  date  on 

23  which  the  application  is  filed,  on  the  date  on  which  the  renewal 

24  fee  is  paid,  or  on  the  date  on  which  the  delinquency  fee,  if  any, 

25  is  paid,  whichever  last  occurs.  If  so  renewed,  the  license  shall 

26  continue  in  effect  through  the  date  provided  for  in  Section 

27  9940  which  next  occurs  after  the  effective  date  of  the  renewal, 

28  when  it  shall  expire  if  it  is  not  again  renewed.^ 

29  9942.     A  suspended  license  is  subject  to  expiration  and  shall 
80  be  renewed  as  provided  in  this  article,  but  such  renewal  does 

31  not  entitle  the  holder  of  the  license,  while  it  remains  suspended 

32  and  until  it  is  reinstated,  to  engage  in  the  activity  to  which  the 

33  license  relates,  or  in  any  other  activity  or  conduct  in  violation 

34  of  the  order  or  judgment  by  which  it  was  suspended. 

35  9943.     A  revoked  license  is  subject  to  expiration  as  provided 

36  in  this  article,  but  it  may  not  be  renewed.  If  it  is  reinstated 

37  after  its  expiration,  the  holder  of  the  license  shall,  as  a  condi- 

38  tion  precedent  to  its  reinstatement,  pay  a  reinstatement  fee  in 

39  an  amount  equal  to  the  renewal  fee  in  effect  on  the  last  regular 

40  renewal  date  before  the  date  on  which  it  is  reinstated,  plus  the 

41  delinquency  fee,  if  any,  accrued  at  the  time  of  its  revocation. 

42  9944.     A  license  which  is  not  renewed  within  five  years  after 

43  its  expiration  may  not  be  renewed,  restored,  reinstated,  or  re- 

44  issued  thereafter,  but  the  holder  of  the  license  may  apply  for 

45  and  obtain  a  new  license  if : 

46  (a)   No  fact,  circumstance,  or  condition  exists  which,  if  the 

47  license  were  issued,  would  justify  its  revocation  or  suspension. 

48  (b)   He  pays  all  of  the  fees  which  would  be  required  of  him 

49  if  he  were  then  applying  for  a  license  for  the  first  time. 
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1  (c)   He  takes  and  passes  the  examination,  which  would  be 

2  required  of  him  if  he  were  then  applying  for  the  license  for 

3  the  first  time,  or  otherwise  establishes  to  the  satisfaction  of  the 

4  board  that,  with  due  regard  for  the  public  interest,  he  is  qual- 

5  ified  to  perform  the  services  regulated  by  this  chapter. 

6  9945.     The   board   shall   report   each   month   to   the    State 

7  Controller  the  amount  and  source  of  all  revenue  received  by 

8  it  pursuant  to  this  chapter  and  at  the  same  time  pay  the 

9  entire  amount  thereof  into  the  State  Treasury  for  credit  to 

10  the  Operating  Engineers'  Fund,  which  fund  is  hereby  created. 

11  9946.     The  money  paid  into  the  Operating  Engineers' Fund 

12  is  continuously  appropriated  to  the  department  for  expendi- 

13  ture  in  the  manner  prescribed  by  law  to  defray  the  expenses 

14  of  the  department  and  in  carrying  out  and  enforcing  the  provi- 

15  sions  of  this  chapter. 

16  9947.     The  amount  of  the  fees  prescribed  by  this  chapter  is 

17  that  fixed  by  the  following  schedule : 

18  (a)   The  application  fee  for  a  grade  A  license  is  twenty 

19  dollars  ($20). 

20  (b)   The  application  fee  for  a  grade  B  license  is  titteen 

21  dollars  ($15).  .            .            n  ii 

22  (c)   The  application  fee  for  a  grade  C  license  is  ten  dollars 

23  ($10)- 

24  (d)   The  renewal  fee  is  five  dollars  ($5) . 

25  (e)   The  delinquency  fee  is 
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AB  2896 
Witnesses  who  testified  at  the  two  hearings  on  this  bill  were  as 
follows : 

Hearing  in  San  Francisco — Octoher  25,  1963 

Albert  G.  Boardman,  director  of  education  and  research,  California  Conference  of 
Operating  Engineers  ,  r,       -^ 

Jolin  Edson,  boiler  inspector,  City  and  County  of  San  Francisco  .•   „  -p.^^; 

Robert  H.  Fox,  assistant  business  manager.  International  Union  of  Operating  Engi- 
neers, Local  501,  Los  Angeles 

John  Gerhard,  chief.  Fire  Prevention  Bureau,  City  of  San  Jose 

J.  D.  Mack,   representative.   Plumbing,  Heating,   and   Cooling  Contractors   of  Cali- 

Josep^M^cBride,   supervisor,  heating  and  ventilation.   Board  of  Education  of   San 
Daniel' Molles,  international  representative.  International  Union  of  Operating  Engi- 

William  A.  Nelder,  representative  of  the  San  Francisco  Fire  Department,  dual  fire 

prevention  and  investigation 
Robert  J.  Owens,  safety  engineer,  P.  G.  &  E.  Company 

Eric  Salo,  supervising  steam  generation  engineer,  P.  G.  &  E.  Company  ,„  ,  .  , 

Arthur    I.    Snyder,    supervising   engineer,   pressure    vessels,    Division    of    Industrial 

Safetv,  Department  of  Industrial  Relations  _         o     .    -c.-      txt      i    i 

Ormond  B.  Stull,  associate  fire  prevention  engineer  of  explosives,  State  1  ire  Marsuai 

Hearing  in  Los  Angeles — August  IS,  1964 

Albert  G.  Boardman,  director  of  education  and  research,  California  Conference  of 
Operating  Engineers  .  -,  -r,  e  •        *.-       t?;* 

Francis  L.  Cherney,  business  representative,  Air  Conditioning  and  Refrigeration  H  li- 
ters Division  of  Local  250  .„.,,.  -,  a  f  ^      ri,-w  ^t 

Arthur  G.  Clark,  Mechanical  Bureau,  Department  of  Building  and  Safety,  City  ot 

Los  Angeles  „  ^.         _>        <.„««+ 

Burton  A.  Currie,  assistant  electrical  engineer  in  charge  of  operations,  Department 

of  Water  and  Power,  City  of  Los  Angeles  ,    .     .  ■,  -r,  i.  • 

Henry  B.  Ely,  representative,  California  Council  of  Air  Conditioning  and  Refrigera- 

ation  Contractors  of  California  _  . 

Robert  H.  Fox,  assistant  business  manager,  International  Union  of  Operating  lingi- 

neers.  Local  501,  Los  Angeles 
Owen  H.  Held,  senior  inspector,  Los  Angeles  Fire  Department 
J.    W.    Schaefer,    building   and   grounds    services   administrator,    Los    Angeles    L-ity 

School  Districts  .  ■,   r^  ^  ^      tn         *.        <- 

Arthur  I.  Snyder,  supervising  engineer,  Division  of  Industrial  Safety,  Department 

of  Industrial  Relations 
Raymond  D.  Stover,  operations  director,  Los  Angeles  City  School  Districts 

AB  2364 

Witnesses  who  testified  on  this  bill  were  as  follows : 

Hearing  in  Sacramento — Octoler  19,  1964 

Albert  G.  Boardman,  representative,  California  State  Conference  of  Operating  Engi- 
neers, San  Francisco  ^   ., ,      ,  t-.     i.  c< 
Frank  Corbett,  executive  vice  president,  California  State  Builders   Exchange,  bacra- 

mento  ,  .        ^ 

Sid   E.   Danenhauer,  representing   Sid   E.   Parker   Boiler  Manufacturing   Company, 

Inc..  Los  Angeles 

(176) 
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Richard  T.  Dixon,  representing  Dixon  Boiler  Works,  Los  Angeles 

Robert  T.  Durbr^w,   executive   secretary,   Irrigation  Districts  Association  of   Cali- 
fornia, San  Francisco 
William  H.  Enomoto,  California  State  Florists  Association  .       t^     . 

R.  H   Fox,  assistant  business  manaser.  International  Union  of  Operating  Engineers, 

Local  501,  Los  Angeles 
W.  L.  Geissert,  representative,  Union  Oil  Company  ,    t^     .  «„„„„ 

Ivan  Gennis,  representative,  California   Society  of  Professional  Engineers,   Sacra- 
mento ^       .  d         T 
Richard  Gerhes,  Gerhes  &  Todd,  Consulting  Engineers,  ban  Jose 
Robert    Hanley,    legislative    representative,    California    Farm    Bureau    Federation, 

Messrs!' Charles  Kershaw,  E.  E.  Adams,  and  Phil  Titsworth,  representatives,  Im- 
perial County  Farm  Bureau  ■,  -r^     i   . 

Keith  Kirstein,  executive  secretary,  California  Gram  and  Feed  Assn. 

Richard  McDougal,  representative,  California  Cattle  Feeders  Assn. 

A.  L.  Miller,  president,  Laars  Engineers,  Inc.  ^    -,     ,       t      •  i  *.•       n^„^ 

Leslie  W.  Miller,  legislative  representative.  Construction  Industry  Legislative  Coun- 
cil, Sacramento  ^    ^.  ^i     ,.       tvt,,^,, 

Messrs.  W.  Merle  Miller  and  William  Clayton,  Jr.,  representatives,  Clayton  Manu- 
facturing Company,  El  Monte  .  . 

Daniel  Molles.  representative.  International  Union  of  Operating  Engineers 

J   W    Schaefer,  building  and  grounds  administrator,  Los  Angeles  School  District 

Karl  Schiilze,  supervising  safety  engineer,  Western  Oil  and  Gas  Association,  ban 
"F  r  ji  n  CI  s  CO 

Arthur  I.  Snyder,  supervising  industrial  engineer,  Division  of  Industrial  Safety, 
Department  of  Industrial  Relations 

H.  J.  Stone,  representative,  California  Employers'  Safety  Committee 
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Hearing  in  Salinas,  September  30  and  October  1,  1963 

SAFETY  IN  RAILWAY  CROSSINGS 
Witnesses  who  testified  at  this  hearing  were  as  follows : 

James  K.  Gibson,  representative,  Public  Utilities  Commission  of  California 
wSter  Swope,   investigator,  representing   Sigmund  Arywitz,   State  Labor  Commis- 
sioner of  California  t,        ,    ci  t  iA 
Captain  Francis  Simmons,  California  Highway  Patrol,  balmas  ■ 
Randolph  Karr,  general  attorney.  Southern  Pacific  Railroad 
Officer  Ralph  Weston,  Jr.,  California  Highway  Patrol,  Salinas 
William  A.  Ingram,  counsel  for  Southern  Pacific  Railroad 

Robert  Cripe,  engineer.  Southern  Pacific  Railroad  ■ 

James  Walter  Cady,  fireman,  Southern  Pacific  Railroad  .  a  ,•   „^  1 

Jack  Bias,  executive  vice  president.  Growers  Farm  Labor  Association  of  Salinas         ^ 
Arden   P.  Jacobsen,   supervising  driver  improvement   analyst.   Division   ot   Drivers  1 

Licenses,  Sacramento 
Jesse  Lopez,  Drivers'  License  Examiner,  San  Leandro  .     .  t   ^     ^  •  i  i 

George  A.  Sherman,  Chief,  Division  of  Industrial  Safety,  Department  of  Industrial  " 

Relations 
Sam  C.  Carrillo,  representative,  U.S.  Department  of  Labor  _ 
Albert  J.  Reyff,  supervising  deputy  labor  commissioner,  Salinas 
M.  J-  Kosty,  court  reporter,  Salinas 
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CALIFORNIA   LEGISLATURE,  1963   REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2783 


Introduced  by  Messrs.  Gaffney,  Elliott,  Foran,  and  Dymally 
April  25, 1963 


REFERRED  TO  COMMITTEE  ON  INDUSTRIAL  RELATIONS 


An  act  to  add  Part  8  (commencing  with  Section  7850)  to  Divi- 
sion 5  of  the  Lahor  Code,  relating  to  safety  in  emvloyment. 

The  'people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Part   8     (commencing  with   Section   7850)  is 

2  added  to  Division  5  of  the  Labor  Code,  to  read : 

4  PART  8.     HIGH  VOLTAGE  ELECTRICAL  WIRES 
5 

6  7850.     No  employer  shall  require  or  permit  any  employee  to 

7  perform  any  function  in  proximity  to  overhead  high  voltage 

8  lines ;  to  enter  upon  any  land,  building,  or  other  premises,  and 

9  there  to  engage  in  any  excavation,  demolition,  construction, 

10  repair  or  other  operations,  or  to  erect,  install,  operate  or  store 

11  in  or  upon  such  premises  any  tools,  machinery,  equipment, 

12  materials,  or  structures,  including  house  moving,  well  drilling, 

13  pile  driving  or  hoisting  equipment,  unless  and  untd  danger 

14  from  accidental  contact  with  said  overhead  high  voltage  lines 

15  has  been  effectively  guarded  against  in  the  manner  prescribed 

16  in  this  part.  Violation  of  this  section  shall  be  a  misdemeanor. 

17  7851.     The  operation,  erection  or  transportation  of  any  tools, 

18  machinery  or  equipment,  or  any  part  thereof  capable  of  verti- 

19  cal,  lateral,  or  swinging  motion;  the  handling,  transportation, 

20  or  storage  of  any  supplies,  materials  or  apparatus ;  or  the  mov- 

21  ing  of  any  house  or  other  building,  or  any  part  thereof,  under, 

22  over,  by  or  near  overhead  high  voltage  lines,  shall  not  be  under- 

23  taken  if  at  any  time  during  such  operation,  transportation  or 

24  other  manipulation  it  is  possible  to  bring  such  equipment,  tools, 

25  materials,  building  or  any  part  thereof  within  six  feet  of  over- 

26  head  high  voltage  lines,  except  where  such  high  voltage  lines 
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1  have  been  effectively  guarded  against  danger  from  accidental 

2  contact,  by  one  of  the  following  methods : 

3  (a)   The  erection  of  mechanical  barriers  whose  adequacy  to 

4  prevent  physical  contact  with  high  voltage  conductors  is  ap- 

5  proved  in  writing  by  the  division. 

6  (b)  De-energizing  the  high  voltage  conductors  and  ground- 

7  ing  where  necessary. 

8  The  provisions  of  this  section  shall  not  he  applicable  to  tools, 

9  machinery,  or  equipment  personally  used  or  operated  ly  quali- 

10  fied  electrical  workers  engaged  in  the  construction,  reconstruc- 

11  tion,  operation  and  maintenance  of  overhead  electrical  circuits 

12  and  conductors  and  the  supporting  structures  and  associated 

13  equipment  thereof. 

14  7852.     In  addition,  in  cases  coming  under  Section  7851  there 

15  shall  be  installed  an  insulated  cage-type  guard  or  protective 

16  device,  approved  by  the  division,  about  the  boom  or  arm  of  all 

17  equipment,  except  back  hoes  or  dippers ;  and  where  the  equip- 

18  ment  includes  a  lifting  hook  device  also  approved  by  the  divi- 

19  sion,  all  lifting  lines  shall  be  equipped  with  insulator  links  on 

20  the  lift  hook  connection. 

21  7853.     All  mechanical  barriers  and  all  insulated  protective 

22  devices  and  links  referred  to  herein  shall  be  of  such  character 

23  and  construction  as  are  suited  to  the  work  operations,  and  ade- 

24  quate  for  the  electrical  conditions  to  be  encountered. 

25  7854.     All  mechanical  barriers  and  all  insulated  protective 

26  devices  and  links  shall  be  maintained  in  such  functioning  con- 

27  dition  as  to  meet  periodic  inspection  by  the  division  and  to 

28  conform  to  the  regulations  of  the  division. 

29  7^85 

30  7855.     As  used  in  this  part : 

31  (a)   "High  voltage"  means  a  voltage  m  excess  ot  44^  600 

32  volts,  measured  between  conductors,  or  measured  between  the 

33  conductor  and  the  ground.  . 

34  (b)   "Mechanical   barrier"   means    temporary    devices    tor 

35  separating  and  preventing  contact  between  material  or  equip- 

36  ment  and^'overhead  electrical  conductors,  such  as : 

37  (1)   A  series  of  poles  or  the  equivalent. 

38  (2)   Nonconductive  enclosures  around  conductors. 

39  (c)   ''De-energizing"  means  removing  the  voltage  from  elec- 

40  trical  conductors. 

41  (d)  ''Qualified  electrical  worker'' means  a  person  who: 

42  (1)  Has  completed  a  state-indentured  aprenticeship   pro- 

43  gram  for  electricians  or  linemen  or 

44  (2)  Has  had  a  minimum  of  four  years'  training  and  ex- 

45  perience  under  the  instruction  and  direction  of  a  qualified 

46  electrical  worker  and  is  familiar  with  the  hazards  involved. 
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CALIFORNIA  LEGISLATURE,  1963  REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2783 


Introduced  by  Messrs.  Gaffney,  Elliott,  Foran,  and  Dymally 
AprH  25, 1963 


REFERRED   TO   COMMITTEE  ON  INDUSTRIAL  RELATIONS 


An  act  to  add  Part  8  (commencing  with  Section  7850)  to  Divi- 
sion 5  of  the  Lahor  Code,  relating  to  safety  in  employment. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Part    8    (commencing   with    Section   7850)    is 

2  added  to  Division  5  of  the  Labor  Code,  to  read : 

4    PART  8.  HIGH  VOLTAGE  ELECTRICAL  WIRES 

6  7850.     No  employer  shall  require  or  permit  any  employee  to 

7  perform  any  function  in  proximity  to  overhead  high  voltage 

8  lines ;  to  enter  upon  any  land,  building,  or  other  premises,  and 

9  there  to  engage  in  any  excavation,  demolition,  construction, 

10  repair  or  other  operations,  to  to  erect,  install,  operate  or  store 

11  in  or  upon  such  premises  any  tools,  machinery,  equipment, 

12  materials,  or  structures,  including  house  moving,  well  drilling, 

13  pile  driving  or  hoisting  equipment,  unless  and  until  danger 

14  from  accidental  contact  with  said  overhead  high  voltage  lines 

15  has  been  effectiviely  guarded  against  in  the  manner  prescribed 

16  in  this  part.  Violation  of  this  section  shall  be  a  misdemeanor. 

17  7851.     The  operation,  erection  or  transportation  of  any  tools, 

18  machinery  or  equipment,  or  any  part  thereof  capable  of  verti- 

19  cal,  lateral,  or  swinging  motion ;  the  handling,  transportation, 

20  or  storage  of  any  supplies,  materials  or  apparatus ;  or  the  mov- 

21  ing  of  any  house  or  other  building,  or  any  part  thereof,  under, 

22  over,  by  or  near  overhead  high  voltage  lines,  shall  not  be  imder- 

23  taken  if  at  any  time  during  such  operation,  transportation  or 

LEGISLATIVE  COUNSEL'S  DIGEST 
A.B.  2783,  as  introduced,  Gaffney   (Ind.R.).  Safety  in  employment. 
Adds  Pt.  8  (commencing  with  Sec.  78.50),  Div.  5,  Lab.C.  _ 

Makes  it  a  misdemeanor  for  an  employer  to  require  or  permit  an  employee  to 
perform  work  near  high  voltage  Unes  unless  prescribed  safeguards  have  been  taken. 
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1  other  manipulation  it  is  possible  to  bring  such  equipment  tools, 

2  materials,  building  or  any  part  thereof  ^ithm  six  f  eet  of  over- 

3  head  high  voltage  lines,  except  where  such  high  voltage  lines 

4  have  been  effectively  guarded  against  danger  from  accidental 

5  contact,  by  one  of  the  following  methods  •• 

fi         fa)   The  erection  of  mechanical  barriers  whose  adequacy  to 

7  prevent  physical  contact  with  high  voltage  conductors  is  ap- 

8  proved  in  writing  by  the  division. 

9  (b)   De-energizing  the  high  voltage  conductors  and  ground- 

10  ing  where  necessary.  .  , 

11  7852      In  addition,  in  cases  coming  under  Section  7851  there 

19  shall  be  installed  an  insulated  cage-type  guard  or  protective 

13  device,  approved  by  the  division,  about  the  boom  or  arm  of  all 

14  equipment,  except  back  hoes  or  dippers ;  and  where  the  equip- 

15  nient  includes  a  lifting  hook  device  also  approved  by  the  divi- 

16  sion,  all  lifting  lines  shall  be  equipped  with  insulator  links  on 

17  the  lift  hook  connection. 

Tq         7853      All  mechanical  barriers  and  all  insulated  protective 

|q  devices  and  links  referred  to  herein  shall  be  of  such  character 

20  and  construction  as  are  suited  to  the  work  operations,  and  ade- 

21  quate  for  the  electrical  conditions  to  be  encountered. 

22  7854      All  mechanical  barriers  and  all  insulated  protective 

23  devices  and  links  shall  be  maintained  in  such  functioning  con- 

24  dition  as  to  meet  periodic  inspection  by  the  division  and  to 

25  conform  to  the  regulations  of  the  division. 

26  7585.     As  used  in  this  part : 

27  (a)   "High  voltage"  means  a  voltage  m  excess  ot  440  volts, 

28  measured  between  conductors,  or  measured  between  the  con- 

29  ductor  and  the  ground.  . 

30  (b)   "Mechancial   barrier"    means   temporary   devices   tor 

31  separating  and  preventing  contact  between  material  or  equip- 

32  ment  and  overhead  electrical  conductors,  such  as : 

33  (1)   A  series  of  poles  or  the  equivalent. 

34  (2)  Noiiconductive  enclosures  around  conductors. 

35  (c)   "De-energizing"  means  removing  the  voltage  from  elec- 

36  trical  conductors. 
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June  14, 1963]  Assembly  Journal  5433 

By  Assemblyman  Gaffney : 

House  Resolution  No.  525 
Relative  to  a  study  of  safety  in  employment 

Resolved  by  the  Assembly  of  the  State  of  California,  That  the  Assembly  Com- 
mittee on  Rules  is  directed  to  assign  to  the  appropriate  interim  committee  tor  study 
the  subject  matter  of  Assembly  Bill  No.  2783,  relating  to  employers  requiring  or 
permitting  employees  to  perform  worl<  near  high  voltage  hues  without  prescribed 
safeguards,  and  to  direct  the  committee  to  report  its  findings  and  recommenclatious 
thereon  to  the  Legislature  not  later  than  the  fifth  calendar  day  of  the  1965  Regular 
Session. 

Resolution  read,  and  referred  by  the  Speaker  pro  Tempore  to  the 
Committee  on  Rules. 

By  Assemblyman  Gaffney: 

House  Resolution  No.  526 
Relative  to  the  creation  of  the  Assembly  Interim  Subcommittee  on  Industrial  Safety 
Resolved  by  the  Assembly  of  the  State  of  California  as  follows: 

1  The  Assembly  Interim  Subcommittee  on  Industrial  Safety  is  hereby  created 
and  authorized  and  directed  to  ascertain,  study  and  analyze  all  facts  relating  to  in- 
dustrial safety,  including  but  not  limited  to  the  drastic  economic  and  social  hardship 
caused  by  industrial  injuries,  the  need  for  undertaking  concerted  efforts  to  develop 
and  improve  means  and  methods  for  enhancing  the  eft"ectiveness  of  safety  measures 
against  personal  injury  in  all  industrial  or  commercial  establishments  in  the  State, 
and  the  methods  and  procedures  by  which  adequate  industrial  safety  programs  can 

be  developed.  „  „  ,  ,  ,  u  «  j-i,„ 

2  The  subcommittee  shall  consist  of  five  members  who  are  also  members  ot  the 
Interim  Committee  on  Industrial  Relations.  The  chairman  of  the  Interim  Committee 
on  Industrial  Relations  shall  appoint  the  chairman  and  the  other  four  members 
thereof.  Further  reference  in  this  resolution  to  "committee"  means  by  the  sub- 
committee created  by  this  resolution.  _  ^   .,       t      ■  i   a. 

3  The  committee  is  authorized  to  act  during  this  session  ot  the  Legislature, 
including  any  recess,  and  after  final  adjournment  until  the  commencement  of  the 
1965  Regular  Session,  with  authority  to  file  its  final  report  not  later  than  the  10th 
legislative  day  of  that  session.  ^   „    ,,  ,  •         n      ^^   4-u        •  n- 

4  The  committee  and  its  members  shall  have  and  exercise  all  ot  the  rights, 
duties  and  powers  conferred  upon  investigating  committees  and  their  members  by 
the  provisions  of  the  Joint  Rules  of  the  Senate  and  Assembly  and  of  the  Standing 
Rules  of  the  Assembly  as  they  are  adopted  and  amended  from  time  to  time  at  this 
session,  which  provisions  are  incorporated  herein  and  made  applicable  to  this 
committee  and  its  members.  _  ,    ,   ^. 

5.  The  committee  has  the  following  additional  powers  and  duties : 

(a)  To  select  a  vice  chairman  from  its  membership. 

(b)  To  contract  with  such  other  agencies,  individuals,  public  or  private,  as  it 
deems  necessary  for  the  rendition  and  affording  of  such  services,  facilities,  studies 
and  reports  to  the  committee  as  will  best  assist  it  to  carry  out  the  purposes  for 
which  it  is  created.  .         ^  -^  -,  ^ 

(c)  To  co-operate  with  and  secure  the  co-operation  of  county,  city  and  county 
and  other  local  law  enforcement  agencies  in  investigating  any  matters  within  the 
scope  of  this  resolution  and  to  direct  the  sheriff  of  any  county  to  serve  subpenas, 
orders   and  other  process  issued  by  the  county. 

(d)  To  report  its  findings  and  recommendations  to  the  Legislature  and  to  the 
people  from  time  to  time,  and  at  any  time,  not  later  than  herein  provided. 

(e)  To  do  any  and  all  other  things  necessary  or  convenient  to  enable  it  fully 
and  adequately  to  exercise  its  powers,  perform  its  duties  and  accomplish  the  ob- 
jects and  purposes  of  this  resolution. 

The  sum  of  three  thousand  five  hundred  dollars  ($3,-500)  or  so  much  thereof  as 
may  be  necessary  is  hereby  made  available  from  the  Contingent  Fund  of  the  Assem- 
bly for  the  expenses  of  the  committee  and  its  members  and  for  any  charges,  expenses 
or  claims  it  may  incur  under  this  resolution,  to  be  paid  from  the  said  Contingent 
Fund  and  disbursed,  after  certification  by  the  chairman  of  the  committee,  upon 
warrants  drawn  by  the  State  Controller  upon  the  State  Treasurer. 

Resolution  read,  and  referred  by  the  Speaker  pro  Tempore  to  the 
Committee  on  Rules. 


CHAPTER  4 

Employees'  Safety  in  Work  Near  High  Voltage  Wires— AB  2783 
Witnesses  who  testified  before  the  subcommittee  on  this  subject  at 
the  Los  Angeles  and  San  Francisco  hearings  were  as  follows: 

September  14,  1964,  Los  Angeles 
John   E    Dowd,  business  manager,   International   Union   of  Elevator   Constructors, 

JamerE'Bu^L^TtSt  engineer,  Elevator  Section,  Di^vision  of  Industrial  Safety. 

jZTrnlit  ];S^tSS:^'^^£n   of    mdustnal    safety.   Department   of 

Chll?G 'sSh'stLeV  F^rm  Contracting  Company  and  A.G.C.  Safety  Committee 
?ohnWme    representative,  Associated  General  Contractors  of  America 

^.^^s}^:i:^.^Ts:^^"^^.^:^^  -.  con.... 

JaS°GSi?eef  iStTengineer,  Local  12.  International  Union  o£  Operating  En- 

Ts^i^l^rr  row    Los  Angeles  Department  of  Water  and  Power  I 

Erd'^  V°SuU«:i"S't  en.in'eer,  State  Divi^on  of  Industrial  Sa,et.  | 

^T^S^^:S£r^:S^'^^Sl^^^l^^^  Umon  1245.  OaMana  ' 
W.  A.  Ungles,  individual 

September  21,  1964,  San  Francisco 
Thomas   E    Fitzgerald,   international   vice   president   and   regional   business   agent, 

Bryin  R^D?areS:^i?eSicSrs'ta^^^^^^  and  Construction  Trades  Council   of 

ViSct't'L^VMtl^aSrt  chief,  Division  of  Industrial  Safety    . 

TnH    Valov    supervisor.  Construction  Section,  Division  of  Industrial  Safety 

RaynirRorguI^    supervising  engineer.  Elevator  Section,  Division  of  Industrial 

Wmfa'm   E.   Stock,   safety   engineer,   Construction   Section,   Division   of   Industrial 

n,,^^S?r    Scurich   Steel  Form  Contracting  Company  and  A.G.C.  Safety  Committee 
iKrCBoSdman   representative,  California  State  Conference  of  Operating  Engi- 

NoTman  W^od'buofrepresentative,  California  Municii^l  Utilities  Association 
Top  Roberts   labor  liaison  representative.  Division  of  Industrial  Safety 
£  E   Carlton   supervisor.  Electrical  Section,  Division  of  Industrial  Safety 

Hearing  in  Eureka,  September  28, 1964 
SAFETY  IN  LUMBERING  AND  RELATED  INDUSTRIES 
Witnesses  who  testified  before  the  subcommittee  on  this  subject 
at  the  Eureka  hearing  were :  ...      aw  nm 

Frank  E.  Gordon,  representative.  International  Woodworkers  of  America,  AFL-CIO, 

Ralph^Talvola,  chief  inspector,  Redwood  Inspection  Service 

c    r>    TTnrl-man    Loggers  Local  Union  3006 

Leonard  cS'seS^etary-treasurer,  Redwood  District  Council,  Lumber  and  Sawmill 

TlI^mas^Jitt^fton^Lfety  engineer,  Division  of  Industrial  Safety,  Eureka 

E   S.  Mackins,  Simpson  Timber  Company 

Verne  Allen,  personnel  manager,  Weyerhaeuser  Company,  Areata 

riarenct  E   Startt,  general  superintendent,  Lorenz  Lumber  Company  Burney 

Sder  Thmman,  satty  supervisor.  Union  Lumber  Company,  president,  C.L.A.P.A. 

D   R   Mitchell,  Georgia-Pacific  Corporation,  Samoa 

mVs    Frank  Lee  (Ruth  AVells  Harper  Lee),  individual  ,.,,.„, 

Edward  A.  Brubaker,  supervising  engineer,  Division  of  Industrial  Safety 
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CALIFORNIA  LEGISLATURE,  1963   REGULAR   (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  604 


Introduced  by  Messrs.  Dymally  and  Elliott 
January  30,  1963 


REFERRED  TO  COMMITTEE  ON  INDUSTRIAL  RELATIONS 


An  Act  to  amend  Sections  1775  and  1777.5  of  the  Labor 
Code,  relating  to  public  works. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  1775  of  the  Labor  Code  is  amended  to 

2  read : 

3  1775.     The  contractor  shall,  as  a  penalty  to  the  State  or 

4  political  siibdi-\dsion  on  whose  behalf  the  contract  is  made  or 

5  awarded,  forfeit  ten  dollars  ($10)  for  each  calendar  day,  or 

6  portion  thereof,  for  each  workman  paid  less  than  the  stipulated 

7  prevailing  rates  for  any  public  work  done  under  the  contract 

8  by  him  or  by  any  subcontractor  under  him,  and  the  body 

9  awarding  the  contract  shall  cause  to  be  inserted  in  the  contract 
10  a  stipulation  to  this  effect. 

LEGISLATIVE  COUNSEL'S  DIGEST 
A.B.  604,  as  introduced,  Dymally   (Ind.R.).  Public  works:  apprentices. 

ximends  Sees.  1775  and  1777.5,  Lab.C. 

Requires  contractor  or  subcontractor  performing  under  public  works  contract  or 
subcontract  who  employs  workmen  in  an  apprenticeable  craft  or  trade  to  apply  for 
a  certificate  approving  the  contractor  or  subcontractor  under  the  apprenticeship 
standards  for  the  area  of  the  site  of  the  public  work  and  fixing  ratio  of  apprentices 
to  journeymen  to  be  employed  on  the  public  work.  .  . 

Unless  different  ratio  has  been  set  by  a  joint  apprenticeship  committee  admin- 
istering apprenticeship  standards  of  the  craft  or  trade  in  the  area  of  the  site  of  the 
public  work  or  by  a  bona  fide  collective  bargaining  agreement,  requires  the  approval 
certificate  to  fix  ratio  of  one  apprentice  for  each  five  journeymen  regularly  employed 
in  the  craft  or  trade  on  the  public  work. 

Requires  contractor  or  subcontractor  to  employ  apprentices  m  number  or  ratio 
fixed  bv  the  certificate. 

Provides  for  penalty  of  $10  per  day  for  wrongful  failure  to  apply  for  or  comply 
with  such  a  certificate  of  approval. 

Requires  such  a  contractor  or  subcontractor,  if  not  contributing  to  a  fund  tor 
administration  of  apprenticeship  program  in  a  craft  or  trade  in  the  area  or  site  of 
the  public  work  to  which  other  contractors  in  area  are  contributing,  to  contribute 
to  the  fund  in  each  craft  or  trade  in  which  he  employs  journeymen  or  apprentices 
on  the  public  work  to  same  extent  as  other  contractors  do. 

Authorizes  Division  of  Labor  Law  Enforcement,  in  certain  cases,  to  bring  a 
court  action  to  recover  penalties  for  wrongful  failure  to  employ  apprentices  upon 
public  works. 
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1  To  the  extent  that  there  is  insufficient  money  due  a  con- 

2  tractor  to  cover  all  penalties  forfeited  in  accordance  with  this 

3  section,  or  in  accordance  with  Section  s  1777.5  and  1815  of  this 

4  chapter    and  in  all  cases  where  the  contract  does  not  provide 

5  for  a  money  payment  by  the  awarding  body  to  the  contractor, 

6  the  awarding  body  or  the  Division  of  Labor  Law  Lntorce- 

7  ment  may  maintain  an  action  in  any  court  of  competent  jur- 

8  isdiction  to  recover  the  penalties  provided  for  herein,   and 

9  either  the  awarding  body  or  the  Division  of  Labor  Law  Ln- 

10  forcement  may  join   as  party  plaintiff  in  any   such   action 

11  brought  by  the  other.  Such  action  shall  be  commenced  not 

12  later  than  90  davs  after  the  filing  of  a  valid  notice  of  com- 

13  pletion  in  the  office  of  the  county  recorder  m  each  county  m 
1-t  which  the  public  work  or  some  part  thereof  was  performed,  or 

15  not  later  than  90  days  after  acceptance  of  such  public  work, 

16  whichever  last  occurs.  No  issue  other  than  that  of  the  liability 

17  of  the  contractor  for  the  penalties  allegedly  forfeited  shall  be 

18  determined  in  such  action,  and  the  burden  shall  be  upon  the 

19  contractor  to  establish  that  the  penalties  demanded  m  such 

20  action  are  not  due. 

21  Sec.  2.     Section  1777.5  of  said  code  is  amended  to  read: 

29  1777.5.     Nothing  in  this  chapter  shall  prevent  the  employ- 

23  ment  of  properly  indentured  apprentices  upon  public  works. 

04  Every  such  apprentice  shall  be  paid  the  standard  wage  paid 

25  to  apprentices  under  the  regulations  of  the  craft  or  trade  at 

26  which  he  is  employed,  and  shall  be  employed  only  at  the  work 

27  of  the  craft  or  trade  to  which  he  is  indentured. 

28  Only  apprentices,  as  defined  in  Section  3077,  who  are  m 

29  training  under  apprenticeship  standards  and  written  appren- 

30  tice   agreements  under   Chapter   4    (commencing   at   Section 

31  3070)    Division  3,  of  the  Labor  Code,  sbaii  are  eligible  to  be 

32  emploved  on  public  works  aed  *feew .  The  employment  and 

33  training  of  each  apprentice  shall  be  in  accordance  with  the 

34  provisions  of  s«eh  the  apprenticeship  standards  and  appren- 

35  tice  agreements  under  which  he  is  training  . 

36  When  the  contractor  to  whom  the  contract  is  awarded  by 

37  the  State  or  any  political  suldivision,  or  any  subcontractor 

38  under  him,  in  performing  any  of  the  work  under  the  contract 

39  or  subcontract,  employs  ivorkmen  in  any  apprenticeable  craft 

40  or  trade,  the  contractor  and  subcontractor  shall  apply  m  each 

41  such  case  to  the  joint  apprenticeship  committee  administering 

42  the  ajyprenticeship  standards  of  the  craft  or  trade  m  the  area 

43  of  the  site  of  the  public  work,  or  in  the  event  such  a  pint 

44  apprenticeship  committee  does  not  exist  in  a  craft  or  trade  m 

45  the  area  of  the  site  of  the  public  ivork,  to  the  Division  of 

46  Apprenticeship  Standards,  for  a  certificate  approving  the  con- 

47  tractor  or  subcontractor  under  the  apprenticeship  stmidards 

48  for  the  employment  and  training  of  apprentices  in  the  area  of 

49  the  site  of  the  public  work.  If  an  approval  certificate  is  issued, 

50  the  committee  or  division,  as  the  case  may  be,  shall  fix  the 
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1  number  of  apprentices  or  the  ratio  of  appreniices  to  journey- 

2  men  who  shall  le  employed  in  the  craft  or  trade  on  the  public 

3  work.  The  ratio  shall  not  exceed  that  stipulated  in  the  ap- 

4  prenticeship  standards  under  ivhich  the  joint  apprenticeship 

5  committee  operates. 

6  In  the  event  a  joint  apprenticeship  committee  does  not  exist 

7  in  a  craft  or  trade  in  the  area  of  the  site  of  the  public  work 

8  and  in  the  ahsence  of  a  bona  fide  collective  bargaining  ogree- 

9  ment  covering  the  craft  or  trade  in  the  area  of  the  site  of  the 

10  public  work  establishing  some  other  ratio,  the  Division  of  Ap- 

11  prenticeship  Standards  shall  provide  in  the  approval  certifi- 

12  cate  issued  by  it  a  ratio  of  one  apprentice  for  each  five  journey- 

13  men  regidarly  employed  in  the  craft  or  trade  on  the  public 

14  work. 

15  The  contractor  or  subcontractor,  if  he  is  covered  by  this 

16  section,  shall,  upon  the  issuance  of  the  approval  certificate  in 

17  each  such  craft  or  trade,  employ  the  number  of  apprentices 

18  or  the  ratio  of  apprentices  to  journeymen  fixed  in  the  certifi- 

19  cate  issued  by  either  the  joint  apprenticeship  committee  or 

20  the  Division  of  Apprenticeship  Standards. 

21  The  contractor  shall,  as  a  penalty  to  the  State  or  political 

22  subdivision  on  whose  behalf  the  contract  is  made  or  awarded, 

23  forfeit  ten  dollars   ($10)   for  each  calendar  day  or  portion 

24  thereof  during  the  time  journeymen  in  a  craft  are  employed, 

25  that  he,  or  any  subcontractor  under  him,  fails  to  apply  for 

26  the  certificate  in  the  craft  or  trade  or  fails  to  employ  appren- 

27  tices  under  an  approval  certificate  issued  to  him  as  provided  in 

28  this  section. 

29  A  contractor  to  whom  the  contract  is  awarded,  or  any  sub- 

30  contractor  under  him,  who,  in  performing  any  of  the  ivork 

31  binder  the  contract,   employs  journeymen   or  apprentices  in 

32  any  apprentic cable  craft  or  trade  and  ivho  is  not  contributing 

33  to  a  fund  or  funds  to  administer  and  conduct  the  apprentice- 

34  ship  program-  in  any  such  craft  or  trade  in  the  area  of  the 

35  site  of  the  public  work,  to  which  fund  or  funds  other  con- 

36  tractors  in  the  area  of  the  site  of  the  public  ivork  are  con- 

37  tril)uting.  shall  contribute  to  the  fund  or  funds  in  each  craft 

38  or  trade  in  ivhich  he  employs  journeymen  or  apprentices  on 

39  the  public  ivork  in  the  same  amount  or  upon  the  same  basis 

40  and  in  the  same  manner  as  the  other  contractors  do.  The  con- 

41  tractor  or  subcontractor  may  add  the  amount  of  such  contrihu- 

42  tions  in  com2niting  his  bid  for  the  contract.  The  Division  of 

43  Labor  Law  Enforcement  is  authorized  to  enforce  the  payment 

44  of,  and  collect,  such  contributions  to  the  fund  or  funds  and 

45  for  that  purpose  may  take  assignments  of  claims  and  exercise 

46  all  powers  provided  in  Chapter  4  (commencing  with  Section 

47  79)  of  Division  1. 

48  The  body  awarding  the  contract  shall  cause  to  be  inserted 

49  in  the  contract  stipulations  to  effectuate  this  section. 
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RESOLUTIONS 

The  following  resolution  was  offered : 
By  Mr.  Foran : 

House  Resolution  No.  160 

Relative  to  apprenticeship  training 
WHEREAS,  There  is  in  this  State  a  great,  steadily  increasing  need  for  skilled  labor 

-\^iiirs!'ffi^p^Sts^^^^^^^^^^^^^^  i-ediate    atten- 

*' WHEREAS  This  problem  can,  in  part,  be  met  by  effective,  well-planned  apprentice- 
ship ?ype  and  othe?  training  programs  designed  to  meet  present  needs  and  to  antic- 
'%'^^.'^7klttlo^^r^''^^o:^^^^^  to  induce  maximum  participation 

^t4^Er.r¥fe?eSrn'^e^rSre^x?at  Present  apprenticeship  train- 

''''R^eSTl.'^tfe'Assf^^^^^^^^  That  it  is  appropriate  at 

th£  Ume  that  a  study  be  undertaken  of  the  operation,  administration  and  effective- 
r^PsVorthe  State's  present  apprenticeship  training  program ;  and  be  it  further 

Resolved  That  the  Assembly  Rules  Committee  is  directed  to  assign  the  subject 
nintter  of  this  rILlution  to  an  appropriate  interim  committee  for  study  and  to  direct 
Z\nterimcomSee  to  report  its  findings  thereon,  together  with  its  suggestions 
fo?  proposed  fe^Slatfon  to  the  Assembly  not  later  than  the  fifth  legislative  day  of 
the  1965  Regular  Session  of  the  Legislature. 

Resolution  read,  and  referred  by  the  Speaker  pro  Tempore  to  the 
Committee  on  Rules. 


\ 


CHAPTER  5 

SUBCOMMITTEE  ON  APPRENTICESHIP  TRAINING 
Witnesses  at  July  21,  1964  hearing: 

Edward  J   Hibhert,  California  Apprenticeship  Council,  San  Francisco 
Charles   F.    Hanna,    chief,    Division   of   Apprenticeship    Standards,    Department    of 
Industrial  Relations,  San  Francisco  «  ri  v 

Professor  Lewis  Davis,  Department  of  Industrial  Engineering  University  of  C^ali- 

Ernest  G.   Kramer,   chief.   Industrial   Education,    State   Department   of   Education, 

Sacramento  .   .  *     «  ttij 

George  L.  Rosencrans,  supervisor,  Apprenticeship  Training,  Department  ot  liiduca- 

tion,  Oakland  ...  i  -r.  «  • 

Henry  Ely,  executive  secretary,  California  Council  Air-Conditionmg  and  Ketrigera- 

tion  Contractors  and  Construction  Industry  Legislative  Council. 
Ray  Carey,  executive  manager,  Los  Angeles  Chapter,  International  Electrical  Con- 
tractors Association  n  /-n  c 
Henry  Gunderson,  coordinator.  Electrical  Construction  Industry,  banta  Clara,  ban 

Benito  Counties  .      ,  .      /^         -^^      ^ 

Kilvin  Young,  chairman.  Statewide  Electrical  Joint  Apprenticeship  Committee  tor 

the  Electrical  Industry  ™     .     •        t 

Gene  Connell,  plastering  contractor,   San  Francisco,  and  secretary,   Plastering   In- 
dustry J  AC,  San  Francisco  .      u-  a 
E.  A.  Brown,   director  for  the  42   Counties   Carpenters   Joint  Apprenticeship   ana 

Training  Committee 
George  A.  Harter,  San  Francisco  Electrical  Contractors  Association 
Robert   Hill,   state   supervisor  of   Service  for  Youth,   Department   of   Employment, 

Sacramento 
Otto  F.  Weber,  San  Francisco  Joint  Apprenticeship  and  Training  Trust 

Witnesses  at  September  15,  1964  hearing: 

Joseph  W.  Walker,  program  director.  Job  Development  and  Employment,  Los  An- 
geles Urban  League 
Eddy  Feldman,  executive  secretary.   Furniture  Manufacturers'   Association   of   Los 

Angeles  ri  t* 

Richard  Lane,  representative.  Associated  General  Contractors  of  Southern  California 
Vincent  Sloane,  international  representative.  Skill  Trade  Department,  United  Auto 

Workers,  AFL-CIO,  Los  Angeles  ,  -d  ^  • 

Henry  Ely,  executive  secretary,  California  Council  Air-Conditionmg  and  Refriger- 
ation Contractors  and  Construction  Industry  Legislative  Council 
Charles   F.    Hanna,   chief.    Division    of   Apprenticeship    Standards,    Department    of 

Industrial  Relations,  San  Francisco 
Joe  Maldonado,  executive  director.  Youth  Opportunities  Board,  Los  Angeles 
George  A.  Harter,  executive  manager,  San  Francisco  Electrical  Contractors  Asso- 
ciation .  /^       4.         i 

Clyde  S.  Bell,  managing  director,  California  Lathing  and  Plastering  Contractors 
Association,  and  chairman  of  the  Construction  Industry  Legislative  Counsel 

Joseph  C.  Kiefer,  training  coordinator.  Joint  Drywall  Training  Committee  of  Cali- 
fornia, Los  Angeles 

Seymour  Lehrer,  president,  Commercial  Tool  &  Dye  Co.,  Los  Angeles 

Lee  Ralston,  director,  Division  of  Practical  Arts  Education  in  Los  Angeles  County 
Superintendent  of  School's  Office. 

A.  J.   Imm,  assistant  personnel  director,   Los  Angeles  City  Department  of  Water 

and  Power.  .        ^^  x         a        i       r^-t- 

Harry   Simonds   supervisor,   Apprenticeship    Training   Program,    Los   Angeles   «^ity 

School  System. 
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Witnesses  at  October  21,  1964  hearing: 

Charles   F.    Hanna,    chief,    Division    of   Apprenticeship    Standards,    Department    of 

Industrial  Relations,  San  Francisco  m^r,^  at    AnHpr^on 

Douglas  Baker,  administrative  assistant  to  Lieutenant  Governor  Glenn  M.  Anderson 

S  9.  C  r  *1  IQGll  1 0 

Ernest  G   Kramer,  chief.  Bureau  of  Industrial  Education,  Oakland 

DrWalman  Williams,  director  of  publications.  Department  of  Education,   Sacra- 

Johnmish,  representative,  California  Manufacturers'  Association,  Aerospace  Group, 

William  T  Stamper,  personnel  manager,  McCulloch  Corporation,  Los  Angeles 

Floyd  L   Pierce,  int^rgroup  relations  coordinator.  Division  of  Apprenticeship  Stand- 

a'rds  Department  of  Industrial  Relations  .     ,   ^     ,      ^      »    a 

Ernest'  G    Kramm,  public  relations  director,  National  Electrical  Contractors'  Asso- 

elation,  Hayward 
Matt  Gallagher,  San  Mateo  ,.       c       •         *       „•   f,-^,,   ^t  PnH 

Thomas  G.  Terby,  chairman,   California  Automotive   Services  Association  of  Cali- 


Robert^'schleh,    representative,    California    Conference    of    Employers    Association, 
Sacramento 


CHAPTER  6 

SUBCOMMITTEE  ON  SPECIAL  EMPLOYMENT  PROBLEMS 
January  10,  1964,  Los  Angeles 

Witnesses  who  testified  at  this  hearing  were  as  follows : 

J.  J.     Rodriguez,  Los  Angeles  Community  Service  Organization 

Mrs   Georgiana  Hardy,  California  School  Boards  Association,  Los  Angeles 

Wniiam  Sosta,  community   services  coordinator,  Youth  Opportunities  Board,   Los 

Wnufm  Gutierrez,  consultant,  Los  Angeles  County  Commission  on  Human  Relations 
Albert  Hernandez,  business  representative,  Teamsters  Local  420,  Joint  Council  4^, 

Teamsters  of  Southern  California  ;,     e  ti^a     „f;«r,    Pifv  nf  Ln<; 

Sam  Hamerman,  administrator  of  urban  affairs,  Board  of  Education,  City  of  Los 

Dionfcio'^Morales,  executive  director,  Equal  Opportunity  Foundation  and  Representa- 
tive of  the  Amalgamated  Clothing  Workers  of  America    .        ^        ^        , 
Dr.  George  Borrell,  chairman.  Equal  Opportunity  Foundation,  Los  Angeles 
Richard  Tafoya,  representative.  Council  of  Mexican-American  Affairs,  Los  Angeles 
Marion    J.    Woods,    state    supervisor.    Minority    Employment    Program,    California 
Employment  Service,  Sacramento  .        ^         •     •        t       a    „„i^a 

Rafael  Vega,  consultant.  State  Fair  Employment  Practices  Commission,  Los  Angeles 
Joel  Leidner,  Institute  of  Industrial  Relations,  U.C.L.A. 

PROBLEMS  IN  PUBLIC  EMPLOYMENT 

October  8,  1964,  Los  Angeles 

Witnesses  who  testified  at  these  hearings  were  as  follows : 

Fernando   Del   Rio,   job   development   consultant.   Youth   Opportunities   Board,   Los 

yVrj  orplpg 

Mrs.  Carmen  Warschaw,  former  chairman,  FEPC,  Los  Angeles  T3,^„„„f5„„ 

Roger  P.  Kuhn,  chairman,  Personnel  Practices  Commission,  American  Federation 
of  Teachers,  AFL-CIO,  Los  Angeles  h-    t^         *••        v  -Rv-^f^or 

Harold  Jaeger,  business  representative,  Local  Union  No.  11,  International  Brother- 
hood of  Electrical  Workers,  AFL-CIO  ^       .     -^      ^  ^^„ir.r. 

Arthur  E.  Green,   business  representative,  Los  Angeles   County   Employes   Union, 

Local  434 
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Mrs  Nesta  Gallas,  faculty  member,  U.S.C.  School  of  Public  Administration 

Norman  E.  Woodbury,  executive  director,  California  Municipal  Utilities  Association, 

Sacramento 
Miss  Velma  J.  Mundy,  field  secretary,  Social  Workers  Union,  Local  5,'ir),  Los  Angeles 

October  9,  1964,  Los  Angeles 
Carlos   F.   Borjas,   president,   Council   of  Mexican-American  Affairs   Office   of   Cali- 
fornia Attorney  General,  Los  Angeles 
Paul  Ortiz,   maintenance  laborer,   Los  Angeles   County   Housing   Authority,   Mara- 

villa  Housing  Project  ^   -,       ..         ^  m      i, 

Roger  Segure,  chairman  of  grievance  committee,  American  Federation  ot   leacbers 
Joseph  w".  Walker,  program  director,  Urban  League  Job  Development  and  Employ- 
ment, Los  Angeles  „.       -^      -,  tt   ■ 
William  Green,  representative.  Local  347,  Los  Angeles  City  Employees  Union 
Charles  A.  Henderson,  regional  director.  Local  411,  Union  of  State  Employees,  Los 

Kenneth  Knight,  assistant  superintendent.  Personnel  Operations,  Los  Angeles  City 

Schools 
Howard  Zuck,  chief  personnel  analyst,  City  Civil  Service  Department 
Sam  Hunegs,  director  of  Council  20,  American  Federation  of   State,   County   and 

Municipal  Employees,  AFL-CIO,  Los  Angeles 
David    Novogrodsky,    representative.    Council    20,    American    Federation    of    State, 

Countv,  Municipal  Employees,  AFL-CIO 
Oscar  York,  chairman.  Civil  Service   Subcommittee,   Committee  for  Representative 

Government,  Los  Angeles 
John  T.  Long,  personnel  analyst,  Los  Angeles  County  Employees'  Association 


By  Assemblyman  Dymally.     1964  First  Extraordinary  Session. 

House   Resolution    No.  197 

Relative  to  a  study  of  employment  opportunities, 
economic  problems  and  unemployment 
Whereas,  There  exist  in  the  State  of  California  vast  and  complex  economic  prob- 
lems  arising   out   of   existing   employment   opportunities   and   unemployment;    now, 

therefore,  be  it  ,.,,/-, 

Resolved  hy  the  Assembly  of  the  State  of  California,  That  the  Assembly  Com- 
mittee on  Rules  is  hereby  directed  to  assign  the  subject  of  employment  opportunities, 
economic  problems  and  unemployment  to  an  appropriate  interim  committee  for  study 
and  to  direct  such  committee  to  report  to  the  Assembly  no  later  than  the  fifth  legis- 
lative day  of  the  1965  Regular  Session  of  the  Legislature. 
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CHAPTER  7 

SUBCOMMITTEE  ON  ECONOMIC  OPPORTUNITY 
Witnesses  appearing  at  November  13  hearing : 

Kirke  Wilson    representative  for  Dr.  Paul  O'Rourke,  Governor's  Office,  Sacramento 
Dr    Paul  O'Rouike,  special  assistant,  Anti-Poverty  Planning  Program,   Governors 

Char?e?  W.  Stewart,  associate  budget  analyst,  Department  of  Finance,  Sacramento 
A    Alan  Post   Legislative  Analyst,  Sacramento 

T^;-ank  Mesple   legislative  secretary  to  Governor  Edmund  G.  Brown,  Sacramento^ 
Winit^Smind,  representative',  Albert  B.  Tieburg's  Office,   Department  of  Em- 

ployment,  Sacramento  . 

Wilson  Riles,  cbief,  Bureau  of  Intergroup  Relations,  Sacramento 
Lee  Nichols,  chief  consultant  to  the  Assembly,  Sacramento 
J.  M.  Wedemeyer,  Director,  Department  of  Social  Welfare,  Sacramento 
James  Harvey  Brown,  councilman.  City  of  Los  Angeles 

Witnesses  appearing  at  November  18  hearing : 

Dr.  Paul  O'Rourke,  special  assistant,  Anti-Poverty  Planning  Program,  Governor's 

Joe  wfatt,  chairman,  Los  Angeles  County  Federation  of  Economic  Opportunity 
E   J.  Franklin,  United  Civil  Rights  Committee,  Los  Angeles 

Dr  Christopher  Taylor,  N.A.A.C.P.,  Los  Angeles  ^  -d       «,. 

Sihur  Morgan,  area  Manager,  Division  of  Public  Employment  Offices  and  Benefit 

Pavments.  Department  of  Employment,  Los  Angeles  ■,.      ■• 

Mrs.  Lloyd  C    Cook,  Los  Angeles  County  Federation  of  Community   Coordinating 

Honorab^e^F.  Douglas  Ferrell,  Assemblyman,  55th  District,  Los  Angeles 

W^alt  Parker,  Youth  Opportunities  Board  of  Greater  Los  Angeles 

James  Harvey  Brown,  councilman.  City  of  Los  Angeles 

Otton  J.  Bloiiin,  president.  Unity  Society,  Los  Angeles 

Timothy  J.  Sampson,  Avalon-Carver  Community  Center 

Victor  Oliver,  chairman,  Avalon-Carver  Community  Sounding  Board 

Donahue  Ervin,  representative,  Council  of  the  Unemployed,  Los  Angeles 

Alfred  Elmore,  representative.  Council  of  the  Unemployed,  Los  Angeles 

Mrs.  Margaret  Allen,  secretary,  Wrigley  Field  Citizens'  Committee,  Los  Angeles 

Toe  Walker   regional  office.  National  Urban  League  ,    ^^  ,         t 
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LETTER  OF  TRANSMITTAL 

Sacramento,  January  4,  1965 
Honorable  Jesse  M.  Uneuh 
Speaker  of  the  Assembly,  and 

Honorable  ^Members  of  the  Assembly 
State  Capitol,  Sacramento 

Gentlemen : 

In  accordance  with  the  provisions  of  House  Kesolution  500.22  of  the 
1963  General  Session,  your  committee  has  investigated  various  aspects 
of  transportation  and  commerce  in  California  and  herewith  submits  the 
final  report  of  its  activities  during  the  interim  following  the  close  of 
the  1963  session. 

Contained  herein  are  narratives  of  the  committee's  hearings,  reviews 
of  testimony  received  at  those  hearings  and  committee  findings  and 
recommendations. 

Respectfully  submitted, 

Tom  Carrf.tJj,  Chairman 

Joe  a.  Gonsalves,  Vice  Chairman 

Frank  P.  Belotti  Frank  Lanteeman 

Chaeles  E.  Chapel  Lester  A.  McMillan 

Gordon  Cologne  Charles  W.  ]Meyers 

William  E.  Dannemeyer  Philip  M.  Soto 

Richard  J.  Donovan  Tom  Waite 

John  Francis  Foran  Charles  Warren 

Joseph  M.  Kennick  Pearce  Young 
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(v)  The  Committee  on  TranaportatiGn  and  Commercft  is  a.«s«mied  tiifi' 
-.ibie<-;t  matter  of  the  Tehide  Code,  the  Streefc*  and  H%'.  >^ 

,jjif:fjdiQ.ed  laws  reiatin^  tiiCTeto^  and  oliter  ma^ttera  reiati-  ,  '  as- 

portation and  eommeree.  -    j; 

4.  Exeept  as  otherwisie  pro^nded  above^  earrh  committee  is  aiiiheirEied 
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;f';er  fnal  ^djoarnment  until  the  eommeneemi-nt  of  the  I.%i5  Eesnilaa!- 

-.ession.  'c.r,h"anriiority  to  file  it^  final  report  not  later  that  the  fifth 

Vl^- i.:r  day  of  that  Wsion.  AU  reports  ^.hall  be  printed  out  of  tie 

f-^rl...  allorrated  to  said  committee  and  shall  be  in  the  form  presricibed 
by  the  Rales  of  the  Assembly  and  tiie  Committee  on  Roles. 
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(d)  To  do  any  and  all  other  things  necessary  or  convenient  to  en- 
able it  fully  and  adequately  to  exercise  its  powers,  perform  its  duties, 
and  accomplish  the  objects  and  purposes  of  this  resolution. 

7.  No  subcommittee  chairman  shall  be  appointed  by  the  chairman 
of  any  interim  committee  or  otherwise  except  upon  prior  written  con- 
sent of  the  Committee  on  Rules  or  the  Speaker. 

8.  No  consultants,  staff  members,  or  other  employees  may  be  em- 
ployed by  any  interim  committee  except  upon  prior  written  approval 
of  the  Committee  on  Rules  or  the  Speaker. 

9.  No  contracts  for  goods  or  services  or  otherwise  may  be  nego- 
tiated or  entered  into  by  any  interim  committee  without  the  prior  writ- 
ten approval  of  the  Committee  on  Rules. 

10.  No  committee  or  any  member  or  employee  thereof  may  travel 
outside  the  State  on  committee  business  without  the  prior  written  con- 
sent of  the  Committee  on  Rules  or  the  Speaker  in  each  case. 

12.  In  order  to  prevent  duplication  and  overlapping  of  interim 
studies  between  the  various  interim  committees  herein  created,  no  com- 
mittee shall  commence  the  study  of  any  subject  or  matter  not  specifi- 
cally authorized  herein  or  assigned  to  it  unless  and  until  prior  written 
approval  thereof  has  been  obtained  from  the  Committee  on  Rules  or 
the  Speaker. 

13.  Each  interim  committee  shall  file  with  the  Assembly  a  brief  gen- 
eral preliminary  or  progress  report  of  its  activities  on  or  before  the 
5th  legislative  day  of  the  1964  Budget  Session  of  the  Legislature. 

14  Each  interim  committee  shall  file  its  final  report  with  the  Assem- 
bly on  or  before  the  fifth  legislative  day  of  the  1965  Regular  Session 
of  the  Legislature. 


PREFACE 

Members  of  the  Assembl}'  Committee  on  Transportation  and  Com- 
merce wish  to  express  gratitude  to  all  of  those  who  participated  in  the 
work  of  the  committee.  Invaluable  assistance  in  the  course  of  prepara- 
tion for  hearings  and  in  testimony  presented  was  given  by  capable 
representatives  of  state  agencies  and  departments ;  city  and  county  of- 
ficials, judges,  representatives  of  business,  industry  and  labor,  law  en- 
forcement agencies,  and  by  citizens  offering  the  viewpoint  of  the  general 
public. 

Also,  on  behalf  of  the  committee  members,  the  chairman  wishes  to 
express  sincere  appreciation  for  the  careful  and  diligent  work  and  con- 
siderable accomplishment  of  the  committee  staff.  Thanks  go  to  Lisa 
Barrigan  for  her  efficient  secretarial  and  administrative  assistance;  to 
William  F.  Scheuermann,  Jr.,  who  served  most  capably  as  consultant 
until  the  end  of  July,  1964;  to  Russell  FitzPatrick  for  his  difficult 
task  in  helping  compile  data  for  the  final  report  and  to  Eva  Rutland 
for  her  fine  secretarial  help. 
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AVIATION  STUDY 

Sitting  iu  joint  hearings  with  the  Senate  Factfinding  Committee  on 
Transportation  and  Public  Utilities,  the  Assembh'  Interim  Committee 
on  Transportation  and  Commerce  participated  in  11  statewide  meetings 
to  make  a  full  assessment  of  California  aviation's  present  status  and 
projected  future  needs. 

Testimony  was  presented  by  airport  managers,  commercial  airlines, 
general  aviation  interests,  aircraft  manufacturers,  federal  and  state 
aviation  officials  and  others  interested  in  the  fields  of  commercial,  execu- 
tive and  private  aviation. 

Testimony  related  to  the  present  and  future  status  of  the  California 
Division  of  Aeronautics,  airport  land  availability,  airport  protection 
and  zoning  requirements,  the  need  for  assistance  to  privately  operated 
and  small  publicly  owned  airports,  intrastate  and  interstate  airline 
operations  and  other  related  matters. 

Legislation  has  been  prepared  and  will  be  submitted  to  the  1965 
General  Session  of  the  Legislature  by  both  committees. 


HELIPORT  FACILITIES  IN  THE 
SAN   FRANCISCO  BAY  AREA 

This  hearing  by  the  Assembly  Interim  Committee  on  Transportation 
and  Commerce  was  called  to  consider  testimony  relating  to  various 
subject  matters  referred  for  interim  study  by  the  Assembl}^  Rules 
Committee  following  the  1963  General  Session,  and  at  the  special  re- 
quest of  Assemblyman  Foran,  to  receive  testimony  on  the  facilities  in 
the  San  Francisco  Bay  area.  Fourteen  witnesses  offered  testimony. 

In  his  preliminary  statement  to  the  committee,  Mr.  Foran  pointed 
out  that  there  at  present  exists  no  downtown  San  Francisco  heliport. 
Adding  that  there  is  a  need  for  such  service  between  the  San  Francisco 
International  Alport  and  central  San  Francisco,  Mr.  Foran  also  stated 
that  there  is  a  need  for  a  downtown  heliport  to  facilitate  transbay 
traffic  to  the  Oakland  Airport  and  to  downtown  Oakland  and  Berke- 
ley, both  of  which  cities  have  heliport  facilities. 

Subsequent  testimony  narrowed  consideration  down  to  a  location  on 
the  roof  of  the  Trans-Bay  Terminal  Building. 

A  proposal  by  the  aviation  section,  San  Francisco  Chamber  of  Com- 
merce, and  the  board  of  directors  of  the  chamber  made  the  following 
recommendations : 

1.  That  the  City  and  County  of  San  Francisco  lease  the  roof  of  the 
Trans-Bay  Terminal  from  the  state  for  a  consideration  of  $1  a  year; 

2.  That  the  city  then  proceed  immediately  to  construct  as  a  phase 
of  a  permanent  heliport,  a  platform  for  the  takeoff  and  landing  of 
single-engine  helicopters ; 
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Q    T1.0  -ni^-xim-i  of  Bav  ToU  Crossings  be  requested  to  install  an 
elevatoA„°5.f tennLl  roof,  which  .ould  be  used  bv  heUcopter  pas- 

^^f  ^^fo.ltnsKl«TS  for  the  pro^eet  be  instituted  ^th 

*-^??,'^'intlJS'^ed^reTeIu'es  from  the  heliport  operation,  as  .eU  as 

o.  That  ^"^>"P!"'|,  ",^;T, „  fl^anee  that  portion  of  the  project  not 

^SlS."IXti  ftU^The  heltrt  sh„nld';,e  considered  a  necessary 

n^"¥f  lln  hrrr\ST:;4:°'longer  period  of  ttnte  than  the  20- 
Tear  period  previously  contemplated. 

rroctt^^^nf  df4i:p?n?a  do^to^  San  Francisco  heUport,  tt  .as 
:^iS:ted^that  enahUng  le^datt^on  ma,  he  r    -  ed.        ^^^^_^^^  ^^  ^^_ 

In  this  connection,  ij^/^^^,"?/""^""," \  that  one^vav  or  another 
veloping  this  testimony  hef  ore. h.,^—eeis_tha^^^^^^^   ^^.^^^^  ^  ^^^ 

we  .vill  probably  l^'^" ,'°  ^,^ " ^?i°^o^4at  I'm  talking  about." 
when  I  introduce  a  b';^'/?:i  ^^J^^i^t  The  arrav  of  witnesses  who  have 
In  conclusion,  he  added,  .  I  •"^'^ ''"''i ',„„,,„;„(!  that  a  heUport  fa- 
appeared  before  the  ^''^"^/^I'fJ  f^r^ealto.  rd  allcTiafing  the 
cility  in  San  FranciK^o  -ould  do  ^^^^f^l^  ^„  transporting  people 
congestion  on  om  ^^?^^''^''  "''}'' ,1.  intercitv  operation.  Ifs  an  inte- 

a'a:]?j:Jlliport  facaay  ir.  San  Fra.asco. 
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LOS  ANGELES  METROPOLITAN  AREA 
RAPID  TRANSIT 

Pursuant  to  the  terms  of  House  Resolution  183  (1963),  and  in  re- 
sponse to  an  invitation  by  the  Los  Angeles  County  Board  of  Supervisors, 
the  Assembly  Interim  Committee  on  Transportation  and  Commerce 
held  public  hearings  in  Los  Angeles  October  28-29,  1968,  December 
10,  1963  and  February  17-18,  1964. 

HR  183  called  for  a  study  of  the  "subject  of  financing  and  establish- 
in^  a  jurisdictional  authority  which  vdll  implement  and  coordinate  a 
transportation  system   for   Los   Angeles   metropolitan   and   southland 

areas."  .      ,       i     t       a        ^ 

Prior  to  the  hearings,  in  response  to  an  invitation  by  the  Los  Angeles 
Countv  Board  of  Supervisors,  the  committee  chairman  met  with  repre- 
sentatives of  the  Legislature,  the  City  and  County  of  Los  Angeles,  the 
League  of  California  Cities,  officials  and  directors  of  the  Metropolitan 
Transit  Authority  and  representatives  of  southern  California  business 
and  civic  groups.  The  purpose  of  this  meeting  was  to  discuss  the  scope  of 
the  forthcoming  hearings  and  to  reach  a  general  agreement  on  the  de- 
velopment of  a  hearing  agenda. 

Although  consideration  of  routes  and  the  suitability  of  the  type  of 
equipment  to  be  used  in  the  development  of  a  rapid  transit  system  lay 
outside  the  scope  of  HR  183,  it  was  deemed  advisable  in  the  pubhc  in- 
terest to  hear  testimony  relating  to  these  subjects.  This  decision 
was  taken  because  of  widespread  public  interest  in  varied  and  eonfiicting 
proposals  which  had  previously  been  given  much  prominence  in  south- 
ern California  news  media. 

During  the  hearings,  testimony  was  presented  by  73  witnesses.  It  ran 
to  over  loo  pages  of  edited  and  condensed  transcript. 

After  hearing  proponents  of  varied  methods  of  organizing,  financing, 
routing  and  equipping  the  proposed  s^^stem,  the  committee  reached  the 
following  general  conclusions : 

1.  Monorail  train  operation  has  been  limited  primarily  to  amuse- 
ment parks  and  to  a  short  urban  run  (as  in  Seattle),  where  such 
"rides"  have  been  regarded  more  as  public  entertainment  than  as  a 
means  of  providing  high-speed,  reliable  mass  rapid  transit.  It  was  evi- 
dent that  explanations  of  monorail  systems  were  based  on  theoretical 
projections  rather  than  on  practical,  day-to-day  mass  rapid  transit 
operating  experience. 

2.  It  was  not  demonstrated  that  an  adequate  system  could  be  de- 
veloped and  constructed  without  some  form  of  subsidy.  According  to 
an  overwhelming  preponderance  of  testimony,  so-called  "farebox 
financing"  has  not  been  achieved  anywhere  in  the  United  States. 

3.  Testimony  indicated  that  "private  financing"  through  the  sale 
of  revenue  bonds  would  be  impossible,  unless  such  bonds  could  be  pro- 
vided with  some  form  of  tax-based  guarantee.  It  was  further  indicated 
that,  because  of  lower  interest  rates,  general  obligation  bonds  would 
best  meet  the  financing  needs  of  the  projected  system. 
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4.  Testimony  indicated  that  the  best  corridors  for  initial  rapid 
transit  development  (with  the  highest  load  factor  potentials)  would  be : 

San  Gabriel  Valley— Los  Angeles 

Orange  County — Los  Angeles 

Long  Beach — Los  Angeles 

Los  Angeles — Santa  Monica 

Los  Angeles — San  Fernando  Valley 

5.  It  was  a  general  consensus  that  no  tax  should  be  levied  for  rapid 
transit  purposes  unless  and  until  the  voters  in  the  affected  area  give 
their  express  consent  at  the  polls  to  a  bond  issue  proposal. 

6  Testimony  by  both  public  officials  and  community  leaders  from 
throughout  the  Los  Angeles  metropolitan  area  urged  strongly  that 
the  Metropolitan  Transit  Authority  be  disbanded  and  replaced  by  a 
new  agency  whose  directorate  should  be  named  by  elected  representa- 
tives of  the  principallv  affected  communities.  It  was  urged  that  such 
a  board  would  be  more  responsive  to  area  needs  than  was  the  board 
of  MTA  as  it  was  then  constituted.  .  ^    -r^  i       -, 

Pursuant  to  a  prior  indication,  Governor  Edmund  G.  Brown  placed 
Senate  Bill  42  (Rees-Carrell)  on  special  call  for  the  1964  Budget  Ses- 
sion of  the  California  Legislature.  The  bill  was  passed  April  28,  19b4, 
and  signed  into  law  by  the  Governor  on  May  13,  1964. 

The  bill  called  for  the  creation  of  a  Southern  California  Rapid  iran- 
sit  District  and  set  forth  a  means  of  financing  and  developing  a  rapid 
transit  system  by  means  of  a  bonding  proposal  which  will  be  submitted 
to  the  voters  of  the  district.  It  also  set  forth  the  powers  and  duties  of 
a  newlv  constituted  board  of  directors. 

Makeup  of  the  directorate  of  the  newly  created  agency  is  as  iollows: 
Five  members  appointed  by  the  Los  Angeles  County  Board  of  Siiper- 
visors:  two  appointed  by  the  Mayor  of  the  City  of  Los  Angeles  sub je^ct 
to  city  council  approval;  four  named  by  a  panel  representing  the 
League  of  California  Cities. 
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MINORITY  REPORT  TO  THE  FINAL  REPORT  OF  THE 

ASSEMBLY  INTERIM  COMMITTEE 

ON  TRANSPORTATION  AND  COMMERCE 

ON  THE  SUBJECT  OF 

LOS  ANGELES  METROPOLITAN  AREA  RAPID  TRANSIT 

By  Assemblyman  William  Dannemeyer 

Reasonable  men  may  differ  on  the  conclusion  that  I  state ;  hoAveyer, 
based  upon  the  testimony  before  our  committee,  it  is  entirely  possible 
that  a  rapid  transit  system  in  the  southern  California  area  can  be  built 
and  operated  and  financed  out  of  fare-box  revenue  exclusively.  This 
would,  of  necessity  require  bold  and  imaginative  steps  with  respect 
to  a  design  for  the  system.  It  would  probably  require  that  the  entire 
system  be  above  ground.  This  would  mean  that  the  "sacred''  finger 
scheduled  for  Wilshire  Boulevard  would  not  go  underground.  It  is 
my  hope  that  the  residents  of  southern  California  will  not  permit  them- 
selves to  subsidize  the  preservation  of  the  beauty  of  Wilshire  Boule- 
vard by  adopting  a  rapid  transit  system  that  Avill  place  the  Wilshire 
Boulevard  finger  underground  and  the  balance  of  the  entire  system 
above  ground.  There  is  no  question  that  placing  a  portion  of  the  system 
underground  greatly  increases  the  cost.  It  is  this  increase  m  cost 
caused  bv  placing  a  portion  of  the  system  underground  that  causes 
the  projections  of  income  and  expense  to  go  beyond  the  point  ot  finan- 
cial retirement  of  the  system  bonds  and  operating  expenses  out  ot 
fare-box  revenue  alone.  . 

If  the  people  who  live  and  have  businesses  along  Wilshire  Boule- 
vard desire  that  portion  of  the  system  to  be  underground,  then  they 
should  be  willing  to  form  a  special  district  in  their  area  to  pay  for  the 
extra  cost  of  installing  it  underground.  . 

To  suggest  that  the  other  residents  of  southern  California  should 
pav  for  this  extra  expense  for  the  preservation  of  beauty  in  the  area 
of 'the  Wilshire  Boulevard  finger  is  just  a  brazen  attempt  to  transfer 
the  responsibility  for  an  increase  in  cost. 
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ANTISMOG  DEVICES 

(HR  503— Carrell) 

The  committee  held  two  hearings  on  this  subject— in  Los  Angeles 

and  Nor  walk.  •     i     i. 

Assemblyman  Lanterman  repeated  previously  voiced  sharp  criti- 
cisms of  the  basic  engineering  principle  of  the  now  state-approved 
crankcase  blow-by  devices.  ^      -r        a      i  + 

His  criticism  was  echoed  by  the  proprietor  of  a  Los  Angles  automo- 
tive service  who  qualified  his  testimony  by  declaring  that  he  has  been 
a  specialist  in  carburetion  for  30  years. "  ^.  i    -o       j 

Device  manufacturers  and  the  State  Pollution  Control  Board 
spokesman  contended  that  problems  result  only  when  installations 
are  improperly  made  or  the  vehicle  operator  fails  to  have  his  unit  main- 
tained at  regular  intervals.  ^       -,         ^     x- 

Asserting  that  Motor  Vehicle  Pollution  Control  Board  contentions 
that  mechanics  who  install  the  devices  are  at  fault  when  malfunctions 
occur  are  not  based  on  solid  fact,  it  was  charged  by  various  witnesses 
that  when  these  devices  are  installed  on  used  cars  serious  damage  can 

result.  .  ... 

A  representative  of  Assemblyman  Flournoy,  m  a  communication, 
voiced  a  similar  complaint  regarding  the  state  approved  devices  •     _ 

Further  review  of  existing  regulations  relating  to  anti-smog  device 
installations  on  used  cars  was  strongly  indicated. 

The  following  statement  of  policy  sets  forth  the  MVPCB  views : 

State  Standards 

A  Legislation  should  be  provided  to  give  the  Motor  Vehicle  Pollu- 
tion Control  Board  authority  to  determine  the  effective  date  of  btate 
Department  of  Public  Health  standards  based  on  engineering  ability 
to  achieve  those  standards.  Such  law  change  should  insure  that  target 
dates  would  be  permissible  to  maintain  progress  as  an  integral  part 
of  auto  smog  control.  Change  of  standards  would  not  have  a  retroactive 
effect  on  vehicles  already  equipped. 

B  Legislative  consideration  should  be  given  to  control  of  oxides  of 
nitroo-en  emitted  from  the  exhaust.  The  board  should  be  permitted  to 
implement  standards  for  this  contaminate  (if  and  when  they  are 
adopted)  without  jeopardizing  the  ongoing  program  for  control  ol 
hydrocarbons  and  carbon  monoxide  emitted  from  the  exhaust. 

Other  Legislative  Policies 

A  Continued  Compliance.  The  law  should  provide  that  once  a  ve- 
hicle is  required  to  be  equipped  with  a  pollution  control  device,  it 
should  from  that  date  forward  be  subject  to  continued  compliance. 
This  would  apply  primarily  to  19G3  and  later  model  vehicles. 

B  Transferred  Vehicles.  The  board  now  has  authority  to  establish 
schedules  for  application  of  devices  on  used  cars  which  remain  m  the 
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owner's  name.  That  same  authority  should  be  granted  in  respect  to 
transferred  vehicles. 

Registration  Enforcement 

The  "affidavit  under  penaltj^  of  perjury"  in  respect  to  installation 
and  operation  of  a  smog  device  which  now  must  be  signed  by  the 
vehicle  owner  should  be  eliminated  as  soon  as  a  satisfactory  means  of 
registration  enforcement  can  be  established. 

Statewide  Stickers 

Inspection  stickers  should  be  required  statewide  for  1963  and  sub- 
sequent models  of  motor  vehicles.  This  should  be  displayed  on  the  front 
license  plate.  A  sticker  would  be  used  to  designate  even  exempt  ve- 
incles.  Effective  date  for  stickers  and  annual  inspection  statewide  would 
probably  be  the  1967  annual  registration. 

Inspection  Stations 
Installation  and  inspection  stations  also  should  be  statewide  and  not 
restricted  to  air  pollution  counties. 

Fleet  Operation 

Fleet  operators  should  be  covered  by  a  specific  section  providing  for 
officials  status  as  "installation-inspection  stations." 

California  Highway  Patrol 
Legislation  should  give  the  California  Highway  Patrol  more  author- 
ity for  strict  rules  and  regulations  for  installation  and  inspection  sta- 
tions, but  no  state  agency  should  have  the  right  to  fix  price  ceilings. 

The  committee  indicated  that  the  inclusion  of  the  MVPCB  policy 
statement  in  this  report  does  not  reflect  committee  endorsement  of  the 
legislative  proposals  contained  therein. 

CONTROL  OF  POLLUTANT  EMISSIONS  ON  VEHICLES 

USED  INSIDE  WAREHOUSES  AND  OTHER 

CLOSED  BUILDINGS 

(HR  606  and  AB  2748— Carrell) 

At  a  hearing  in  Los  Angeles  in  July  1964,  testimony  was  presented 
regarding  the  problems  of  pollutants,  emitted  by  internal  combustion 
engine  vehicles,  such  as  forklifts,  towlifts,  and  other  loading  vehicles 
operated  within  buildings,  which  are  injurious  to  w^orkmen  operating 
the  vehicles. 

Testimony  was  given  by  representatives  of  a  branch  of  the  aircraft 
industry;  a  firm  which  distributes  power  trucks,  the  International 
Longshoremen's  and  Warehousemen's  Union,  State  Motor  Vehicle  Pol- 
lution Control  Board,  the  State  Department  of  Industrial  Kelations, 
Division  of  Industrial  Safety;  State  Department  of  Public  Health 
Vehicle  Pollution  Control  Laboratory;  and  the  California  Manufac- 
turers' Association. 
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statements  bv  these  representatives  and  ensuing  discussion  revealed 
a  general  agreement  that  antismog  devices  on  the  vehicles  used  m  closed 
areas  was  desirable  for  the  protection  of  the  workmen.  However  it 
was  clearly  shown  that  present  code  provisions,  administered  by  the 
State  Department  of  Industrial  Kelations  and  enforceable  by  the  Divi- 
sion of  Industrial  Safety,  are  sufficient  to  enable  the  division  to  re- 
quire such  devices.  ^     e   .^       T    •  Vv,   +^ 

It  was  brought  out  that  any  failure  on  the  part  of  the  division  to 
adequately  inspect  and  report  conditions  detrimental  to  the  health  ot 
workmen  has  been  due  to  lack  of  adequate  personnel.  Any  legislation 
proposed  to  correct  the  situation  would  simply  require  the  Division  ot 
Industrial  Safety  to  enforce  existing  code  provisions  and  should  supply 
any  means  necessary  for  them  to  do  so.  The  committee  makes  no  specific 
recommendations. 

POLLUTANTS  EMITTED  BY  BUS  AND  TRUCK  EXHAUSTS 

(Feasibility  of  Extending  Exhaust  Pipes  to  the  Rooftop 
Level  of  Such  Vehicles) 
(HE-  81  (1964)— Young) 

Under  the  authorization  of  IIR  81  the  committee  discussed  the  prob- 
lems created  by  exhaust  pollutants  emitted  by  gasoline  engine  buses 
and  trucks  and  by  diesel-powered  trucks. 

Testimonv  was  presented  by  representatives  of  the  State  Motor  Ve- 
hicle Pollution  Control  Board ;  Western  Greyhound  Lines  Satety  Divi- 
sion- Greyhound  Bus  Company  Shop  Maintenance  Division;  General 
Motors  Corporation  Motor  Coach  Division;  Los  Angeles  Metropolitan 
Transit  Authority;  Santa  Monica  Municipal  Bus  Lines;  and  City  ot 
Montebello  Municipal  Bus  Lines.  _ 

The  feasibility  of  extending  exhaust  pipes  to  the  top  of  buses  was 
discussed  at  length.  The  responses  to  a  questionnaire  circulated  by  t.he 
American  Transit  Association  to  member  companies  m  major  U.S.  cities 
confirmed  the  testimony  and  revealed  that  roof  level  exhaust  pipes  had 
hTen  used  experimentally  in  many  cities  with  conclusively  negative  re- 
sults for  the  following  reasons : 

1.  Exhaust  emittants  from  roof  level  showered  pedestrians  and  ve- 
hicles with  soot  and  condensed  dirty  water. 

2.  Since  exhaust  gases  are  heavier  than  air,  they  fall  through  the 
breathing  level  of  the  air. 

3.  Passengers  and  pedestrians  were  burned  by  the  heated  pipe  rising 
at  the  back  of  the  bus. 

4    Jacketing  the  exhaust  pipe  created  a  fire  hazard  and  extended 
the  allowable  length  of  the  bus  in  some  cases. 

5.  The  extra-length  tailpipe  required  created  undesirable  backpres- 
sure. 

6.  Soot  emissions  soiled  cargo  loaded  on  trucks  carrying  food  pro- 
ducts, livestock  and  merchandise. 
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A  film,  exhibited  to  the  committee  to  show  such  experimentation, 
graphical!}'  confirmed  the  foregoing  results. 

Diesel-powered  trucks  emit  contaminants  which  are  not  laden  with 
hydrocarbons  and  require  different  methods  of  control.  They  emit  vis- 
ible and  odorous  contaminants  for  which  there  are  at  present  no  stand- 
ards. The  State  ]Motor  Vehicle  Pollution  Control  Board  has  requested 
the  State  Department  of  Public  Health  to  establish  a  standard  for  odor 
and  for  smoke  (visible  emittants),  to  use  as  criteria. 

There  is  also  an  indication  of  some  effort  on  the  part  of  device  manu- 
facturers to  develop  controls  for  diesel  engine  emissions  and  research 
is  currently  going  on  in  other  parts  of  the  country  as  to  these  devices' 
effectiveness. 

The  concensus  of  committee  opinion  is  that  no  remedial  legislation 
is  required  at  this  time  or  recommended  as  a  result  of  investigation 
into  this  subject. 


LEAD  ADDITIVES  IN  GASOLINE 

(AB  2163 — Danielson) 

Principal  proponents  of  this  measure,  which  would  prohibit  the  use 
f  lead  additives  (ethyl  compounds)  in  the  gasoline  refining  process 
•ere  spokesmen  for  "United  Patriotic  People,"  a  student  organiza- 
tion, a  retired  physician  and  a  representative  of  the  "National  Health 
Foundation, " 

It  was  their  contention  that  the  lead  additives  were  a  major  factor 
in  the  composition  of  smog  and  cited  one  Midwest  oil  company's 
product  (sold  under  the  trade  name  "Amoco")  as  an  example  of  a 
non-smog-producing  internal  combustion  engine  fuel. 

This  contention  was  challenged  by  a  spokesman  for  the  Detroit  Re- 
search Laboratories  of  Ethyl  Corporation  and  by  the  Director  of  the 
Department  of  Preventive  Medicine  and  Industrial  Health,  College  of 
Medicine,  University  of  Cincinnati. 

Their  testimony,  backed  by  research  statistics  and  findings,  contended 
that  the  amount  of  the  lead  particles  discharged  through  an  automotive 
tailpipe  is  practically  negligible. 

It  was  further  testified  that  even  these  minute  particles  do  not  be- 
come a  significant  component  of  the  substances,  w^iich,  when  exposed  to 
sunlight  (even  sunlight  diffused  by  overcast),  produce  the  photochem- 
ical effect  that  causes  eye  irritation  and  other  discomforts  associated 
with  smog. 

After  hearing  lengthy  testimony  and  recalling  that  this  same  subject 
has  been  submitted  for  pre^dous  legislative  inquiry,  committee  con- 
sensus was  that  no  new  significant  evidence  of  the  smog  producing 
effect  of  lead  compounds  in  gasoline  was  adduced.  It  was  recom- 
mended that  no  legislative  action  is  indicated  at  present. 
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ADDENDUM  TO  THE  TRANSPORTATION  AND 

COMMERCE  COMMITTEE  REPORT  ON   INTERIM 

HEARINGS  ON  THE  SUBJECT  OF 

LEAD  ADDITIVES  TO  GASOLINE-AB  2163-DANIELSON 

By  Assemblyman  William  Dannemeyer 

I  cannot  challenge  the  technical  data  presented  by  certain  repre- 
sentatives who  appeared  before  this  committee  in  connection  with  the 
hearing  on  this  matter.  My  primary  reason  for  saying  this  is  that  I 
lack  knowledge  in  the  specialty  in  which  they  are  employed  and  are 
engaged.  However,  it  does  appear  to  me  that  research  in  this  area  has 
not  been  conducted  to  a  degree  that  it  should  be.  I  have  come  to  the 
conclusion  that  further  research  in  this  area  by  specialists  and  knowl- 
edgeable persons  may  well  produce  the  conclusion  that  lead  does  in 
fact  operate  as  something  other  than  a  minimal  factor  in  the  formation 
of  smog. 

Since  this  subject  is  of  such  great  significance  in  our  state  today, 
it  seems  to  me  that  the  state  government  should  invite  proposals  from 
different  research  organizations  in  order  to  determine  the  extent  to 
which  lead  contributes  to  the  smog  problem. 
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MISDEMEANOR  OFFENSES  CLASSIFICATION 

(HR  61 — Deukmejian) 

The  Hon.  Kaymond  Roberts,  Judge  of  the  i\Innicipal  Court,  Los 
Angeles  Judicial  District,  represented  Mr.  Deukmejian  in  support  of 
the  provisions  of  HR  61. 

Pointing  out  that  traffic  violations  are  now  classed  as  misdemeanors 
(crimes),  Judge  Roberts  advocated  reclassifieation  to  "infraction"  (as 
is  the  case  in  Ncav  York)  or  "public  offense,"  (as  is  the  case  in  New 
Jersey). 

His  proposal  would  except  such  offenses  as  driving  with  a  license  un- 
der suspension  or  revocation,  reckless  driving,  misdemeanor  hit-run, 
and  other  similar  aggravated  offenses. 

He  also  advocated  a  broadening  of  the  power  of  a  traffic  court  magis- 
trate to  mete  out  license  suspensions,  in  cases  of  repeated  infractions, 
based  upon  the  magistrate's  on-the-spot  observation  of  the  defendant 
and  evaluation  of  the  seriousness  of  the  offense.  He  argued  that  the 
delay  between  the  time  a  judge  recommends  suspension  or  revocation 
to  the  Department  of  Motor  Vehicles  and  the  time  when  the  DMV 
takes  action,  tends  to  dull  the  punitive  impact  of  the  penalty. 

Conceding  that  this  approach  to  traffic  law  enforcement  may  re- 
quire later  amendment  and  legislative  refinement,  he  argued  that  "a 
start"  should  be  made  in  (a)  removing  the  "criminal"  stigma  from 
persons  found  guilty  of  infrequent,  minor  infractions  and  (b)  stream- 
lining the  penalty  process  by  enabling  traffic  court  magistrates  to  make 
revocations  or  suspensions  immediately  effective. 

A  representative  of  the  DMV  spoke  in  cautious  support  of  this^  ap- 
proach to  traffic  law  enforcement.  Two  spokesmen  for  automobile  clubs 
advised  a  "go  slow"  approach,  contending  that  they  wanted  to  further 
evaluate  all  the  potential  effects  of  the  granting  of  more  latitude  in 
judicial  discretion. 

A  spokesman  for  a  group  of  permitted  (privately  owned  commer- 
cial) carriers  supported  the  proposal.  He  argued  that  the  change  from 
Public  Utilities  Commission  inspection  and  enforcement  of  fleet  main- 
tenance practices  to  California  Highway  Patrol  enforcement,  has 
had  the  effect  of  changing  a  "violation"  to  a  " crime. "_  He^  asserted 
that  maintenance  practices  "are  largely  a  matter  of  opinion." 

It  was  finally  suggested  that  both  the  Penal  Code  Revision  Com- 
mission and  the  Assembly  Committee  on  Judiciary  should  logically 
be  included  in  a  consideration  of  this  proposal. 

Committee  members  present  assented  to  this  approach.  _ 
Legislation  is  in  process  of  preparation  for  introduction  in  the_1965 
General  Session  and  will  include  the  provisions' of  Mr.  Deukmejian 's 
HR  61  and  Judge  Roberts'  proposals  for  reclassification  of  certain 
traffic  violations  based  on  findings  of  the  committee  as  a  result  of  testi- 
mony presented  at  hearings  after  the  measure  has  been  introduced. 
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BAIL  PROCEDURES 

(HR  305— Dannemeyer) 

Mr.  Dannemeyer,  speaking  on  his  resolution,  pointed  out  that  the 
posting  and/or  forfeiture  of  bail  in  traffic  cases  works  a  hardship  on 
the  average  breadwinner,  while  it  is  a  matter  of  little  concern  to  the 
wealthy.  He  urged  that  more  persons  "fixed  and  established  in  the 
community"  be  released  on  their  own  recognizance  when  entering  not 
guilty  pleas  to  traffic  offenses. 

A  spokesman  for  the  bail  bondsmen,  indicating  that  they  do  not  like 
it  generally,  had  no  objection  to  the  proposal  if  it  was  confined  to 
run-of-the-mill  traffic  offenses.  He  indicated  that  bondsmen  are  seldom 
called  upon  in  such  cases. 

Mr.  Donovan  urged  that,  because  of  its  bearing  on  the  whole  area 
of  criminal  justice,  this  question  needs  a  "sweeping  study  in  depth." 
He  related  the  problem  to  a  need  fo--^  revision  of  the  Vehicle  Code  to 
the  Penal  Code  Revision  Commission  study  currently  in  progress. 

Committee  members  present  were  in  general  agreement  with  this 
approach. 


TRAFFIC  CITATION  TRIALS 

(HE  477— Dannemeyer) 

NIGHT  TRAFFIC  COURTS 

(HR  581 — Dannemeyer) 

For  the  purpose  of  this  report,  both  of  these  resolutions  are  treated 
together  because  they  relate  to  the  same  general  problem,  i.e.,  the  "hard- 
ship" imposed  upon  a  traffic  court  defendant  who  wishes  to  enter  a 
not  guilty  plea  but  must  appear  on  separate  occasions  for  arraignment 
and  trial. 

HR  477  aims  at  providing  that  such  a  defendant  would  be  permitted 
to  enter  a  plea  upon  arraignment  and  stand  immediate  trial. 

A  discussion  of  this  elicited  the  suggestion  that  a  provision  for  en- 
tering a  not  guilty  plea  by  mail  might  be  substituted  for  a  personal  ap- 
pearance on  arraignment.  Upon  entry  of  such  a  mailed  plea  the  de- 
fendant would  then  be  notified  as  to  the  time  and  date  set  for  his 
trial.  (The  question  of  bail  did  not  arise  in  this  suggestion.) 

HR  581  attacks  the  same  asserted  "hardship."  It  would  provide  for 
the  creation  of  night  traffic  courts.  This  study  stemmed  from  a  proposal 
contained  in  AB  2208,  Dannemeyer,  introduced  during  the  1963  Gen- 
eral Session  of  the  Legislature. 

In  a  prepared  statement  supporting  his  position,  Mr.  Dannemeyer 
declared  that  the  effect  of  his  bill  "would  change  the  presently  per- 
missive night  court  statute  relating  to  all  criminal  cases,  so  that,  as 
to  those  criminal  cases  arising  out  of  traffic  violations,  pleas  of  guilty 
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or  not  guilty  must  be  accepted  one  night  each  week  in  populous  areas." 
He  added  that  statutes  presently  permit  judges  in  a  judicial  district 
with  three  or  more  judges,  to  schedule  night  court  for  any  criminal 
matters — including  arraignment,  trial  and  sentencing. 

Mr.  Daunemeyer's  argument  was  summed  up  in  the  following  para- 
graph of  his  statement:  "A  system  which  penalizes  a  worker  an  addi- 
Tional  amount  (his  day's  wages',  just  for  entering  his  plea  and  havmg 
a  later  trial  date  set,  encourages  the  pajTuent  of  fines  when  the  de- 
fendant is  not  in  fact  guilty.  Often  he  can  earn  more  that  day  than 
the  fine  he  would  save  by  proving  himself  innocent.  And  a  system  which 
encourages  pa^^Bent  of  'fines  by  the  innocent  merely  to  avoid  collateral 
and  additional  loss  of  wages,  implants  a  belief  that  the  law  itself  is 
'crooked.'  'unfair,'  and  'discriminatory.'  It  defeats  the  American 
tradition  that  a  man  is  entitled  to  his  day  in  court." 

Strong  support  of  the  night  court  proposal  was  expressed  in  a  pre- 
pared statement  by  Senator  Thomas  M.  Rees  (38th  District,  Los 
Angeles  County). 

Another  prepared  statement  by  the  Hon.  Thomas  L.  Foley.  Judge  ot 
the  Municipal  Court,  San  Leandro-Hayward  Judicial  District,  sup- 
ported the  proposal. 

Judee  Foley's  statement  pointed  out  That  he  held  night  traffic  court 
in  Havward  for  nine  years— for  arraignment  purposes  only. 

This  entailed  gratis  service  from  his  bailiti"  and  clerk,  who  served 
two  hours  every  Tuesdav  nisht.  in  addition  to  their  regular  day  shifts. 
due  to  the  fact  that  the  Alameda  County  Board  of  Supei-visors  made 
no  provisions  for  paving  overtime  for  this  service. 

Judee  Folev's  statement  concluded  with  the  following  paragraph: 
"Manv  offenders  came  in  and  posted  bail  evenings.  I  think  your  com- 
mittee' should  si\e  some  consideration  to  a  traffic  court  evenings  so 
that  offenders  c^an  post  bail  or  sign  a  ^Titten  "not  guilty"  plea  and  be 
given  a  trial  date.  Everybody  in  this  community  was  enthusiastic  over 
the  nieht  court.  The  only  criticism  I  received  was  from  judges  ui  ad- 
joining jurisdictions,  who  did  not  icard  the  idea  to  sj^read.  If  your 
committee  recommends  leeislation  establishing  night  court,  (provide 
for)  a  clerk  and  bailiff  in  your  bill  and  be  sure  to  provide  for  their  com- 
pensation." , 
A  prepared  statement  by  John  Francis  Foran,  Assistant  iTcneral 
Counsel.  Farmers  Insurance  Group,  was  also  presented.  It  supported 
the  niffht  court  proposal.                                                                       -,     •  ■ 

Mr>oran's  statement  said  in  part,  "The  lack  of  immediate  decision 
bv  a  hearing  judee  is  so  discourasring  that  I  would  say  m  9  oiit  of  10 
eases,  or  probablv  99  out  of  100,  rather  than  take  time  oft  from 
work,  possibly  losing  salary  and  incurring  the  displeasure  ot  their 
supervisors,  thev  simplv  post  bail  and  forfeit  it.'' 

He  also  cited  possible  effect  upon  the  insurance  rates  of  innocent 
persons  who  cannot  afford  the  time  and  expense  of  defending  theui- 
selves  in  traffic  court.  He  stated  that  many  insurance  companies  raise 
premiums  when  their  assureds  are  convicted  of  moving  violations.       ^ 

Another  prepared  statement  by  ^Ir.  C.  R.  Greenlee,  a  citizen,  strongiy 
supported  the  nieht  court  proposal.  .  . 

The  Hon.  Gosco  0.  Farlev.  Judge.  Los  Angeles  ^luuicipal  Lourt. 
Chairman  of  the  Committee  on  Legislation   of  the  Municipal   Court 
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Judges  Association  of  Los  Angeles  Connty,  appeared  in  general  opposi- 
tion to  night  courts — even  if  they  were  opened  up  for  arraignments 
only. 

As  an  alternative,  he  suggested  that  a  defendant  might  be  permitted 
to  enter  a  not  guilty  plea  by  mailing  his  bail  and  expressing  his  de- 
sire to  so  plead  in  a  letter.  He  could  then  be  notified  by  mail  as  to 
the  time  and  place  set  for  his  trial. 

Spokesmen  for  the  automobile  clubs  expressed  support  of  an  experi- 
mental approach  and,  in  a  prepared  statement,  a  representative  of  San 
Diego  County  raised  the  question  of  cost. 

The  San  Diego  presentation  was  summarized  as  follows : 

1.  Insuring  that  a  night  traffic  court  program  is  instituted  only  after 
it  is  determined  that  a  demonstrated  need  exists. 

2.  If  the  decision  is  made  to  undertake  such  a  program,  cost  factors 
.should  be  of  substantial  importance  in  devising  the  system  to  be  in- 
stituted. (Advocates  that  board  of  supervisors  be  accorded  a  role  in 
devising  the  system.) 

3.  Counties  to  receive  a  larger  percentage  of  fines  and  forfeitures,  in 
'>rder  to  minimize  the  gap  between  court  costs  and  revenues. 

During  the  taking  of  testimony,  it  was  pointed  out  that  the  courts 
now  have  the  authority  to  establish  night  courts  and  that  the  effect  of 
any  affirmative  legislative  action  would  make  the  establishment  of  such 
courts  mandatory  in  judicial  districts  having  three  or  more  courts. 

Committeemen  present  indicated  that  a  reintroduction  of  a  bill  con- 
taining the  substance  of  AB  2208  (1963)  would  meet  with  favorable 
response. 
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DRIVERS'  LICENSE  SUSPENSION,  REVOCATION 
AND   PENALTIES 

(HR  415 — Donovan) 

This  proposal  would  provide  that,  when  a  defendant  is  convicted 
of  a  felony  (making  his  driver's  license  subject  to  automatic  suspen- 
sion), and  when  the  trial  judge,  in  the  exercise  of  his  judicial  discre- 
tion, sentences  the  defendant  to  a  penalty  applicable  to  misdemeanor 
eases,  the  Department  of  Motor  Vehicles  should  be  permitted  to  invoke 
the  right  to  suspend  because  of  the  nature  of  the  (felony)  charge,  rather 
than  on  the  basis  of  the  sentence. 

Department  spokesmen  explained  that  suspensions  are  ordered  on 
the  basis  of  trial  court  abstracts,  which  are  forwarded  to  the  DM\ 
Sacramento  office,  following  the  conclusion  of  trials. 

This  procedure  came  under  attack  based  on  the  premise  that  the 
court's  findings,  arrived  at  after  hearing  witnesses  in  the  case,  evalu- 
ating recommendations  by  parole  authorities,  and  weighing  the  evi- 
dence, should  not  be  disregarded  by  an  agency  of  the  State. 

Assemblymen  Dannemeyer  and  Kennick  took  sharp  exception  to  a 
DMV  contention  that  the  department  should  be  permitted,  in  effect, 
to  render  further  and  additional  judgment,  based  on  the  reading  of 

an  abstract. 

Mr  Dannemeijer  expressed  the  following,  representing  a  consensus 
of  committee  memlers,  and  recommended  that:  "Driver's  licenses 
should  he  suspended  only  on  direction  of  judges  passing  adjudication 
on  convicted  felons,  rather  (as  is  present  practice)  permitting  Depart- 
ment of  Motor  Vehicles  revocation  of  a  license,  Used  on  receipt  of  an 
abstract  from  the  court." 
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MINORS'  LICENSES  AND  INSTRUCTION   PERMITS 

(HR  121,  AB  2645  and  Preprint  Bill  7— Donovan) 

Assemblyman  Carrell  stated  the  purpose  of  this  public  hearing  was 
to  obtain  citizen  reaction  to  proposed  legislation  to  the  issuance  of 
driver's  licenses  to  minors.  Under  specific  consideration  was  legislation 
proposed  by  Assemblyman  Richard  J.  Donovan  which,  in  summary, 
provides  that  minors  between  ages  16  and  18  who  have  satisfactorily 
completed  driver  education  and  driver  training  courses  in  a  secondary 
school,  or  have  received  specified  comparable  training,  may  apply  for 
a  driver's  license;  sets  age  brackets  for  instruction  permits  and  raises 
to  18  the  licensing  age  for  juveniles  not  in  the  specifically  defined 
trained  category. 

Assemblyman  Carrell  invited  comments  from  citizens  present,  in- 
cluding some  50  persons  representing  a  cross-section  of  statewide 
civic  leadership.  Spokesmen  for  the  insurance  industry  and  from  volun- 
teer safety  groups  gave  endorsement  to  the  proposed  legislation,  coupled 
with  endorsement  and  support  of  driver  education  as  a  vital  function  of 
the  state's  secondary  school  system. 

The  positions  taken  by  the  insurance  industry  and  the  volunteer 
safety  movement  were  enthusiastically  endorsed  by  representatives  of 
the  Department  of  Motor  Vehicles  vv^ho  were  in  attendance. 

Statistical  data  presented  by  the  representatives  of  the  Department 
of  Motor  Vehicles  showed  the  driving  records  of  minors  in  the  16-to-18 
age  bracket  are  generally  excellent. 

Citizens  present  expressed  the  opinion  that  the  establishment  of  driv- 
ing privileges  under  provisions  of  the  proposed  legislation  would  ma- 
terially assist  in  curbing  the  statewide  school  dropout  problem.  It  was 
stressed  that  many  students  inclined  to  leave  school  before  gradu- 
ation might  well  be  impelled  to  remain  in  school  in  order  to  receive 
their  driver  education  and  obtain  driving  privileges. 

Throughout  citizen  remarks  during  the  hearing  there  was  a  contin- 
uing thread  of  comments  endorsing  driver  education  and  calling  for 
improvement  and  expansion  of  driver  education  and  driver  training. 

It  was  cited  repeatedly  that  in  educating  a  student  for  life,  the 
schools  should  also  train  the  student  in  skills  that  could  save  his  life. 
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DEMONSTRATED  ABILITY  TO  DRIVE  VEHICLE  TYPES 

(HR  524^Bane) 

This  resolution  directed  itself  primarily  to  "undue  hardship  to 
drivers  applvino:  for  other  than  class  D  licenses. "  i  •      u-v+ 

It  was  pointed  out  that  a  driver  required  to  demonstrate  his  ability 
to  drive  vehicles  in  the  combination  of  vehicle  class  or  large  motor 
trucks  and  tractors,  an  applicant  must  borrow,  rent  or  lease  such  ve- 
hicles at  his  risk  and  expense.  It  was  further  asserted  that  some  drivers 
have  been  denied  continued  employment  because  of  unavailability 
of  renting  or  leasing  or  inability  to  meet  the  cost.  _  _      .     ,,  • 

It  was  o-enerallv  conceded  that  "hardship"  possibilities  exist  m  this 
area  of  driver  licensing  and  that  an  effort,  preferably  administrative, 
.■should  be  made  to  alleviate  it.  ,   ..       ^    ^i  u 

In  the  absence  of  any  presentation  of  a  specific  solution  to  the  prob- 
lem cited  the  committee  consensus  was  to  view  with  careful  and  sympa- 
thetic attention  any  measure  introduced  at  the  next  general  session  ot 
the  Legislature,  designed  to  assist  drivers  in  the  categories  mentioned 
inHR524. 


DRIVERS'  LICENSE  EXAMINATION  EVERY  TEN  YEARS 
(HR  136  and  AB  161— Marks) 

The  committee  generally  supported  the  idea  that  every  driver  should 
be  required  to  take  the  examination  given  to  original  applicants  at 
least  once  in  every  10-year  period.  ,     ,    ,  . 

Spokesmen  supporting  the  proposal  stressed  that  many  changes  m 
physical,  mental  and  visual  abilities  can  change  to  a  niarked  degree 
witb  the  passing  of  years  and  that,  in  the  interest  of  pubhc  safety,  such 
examinations  as  proposed  should  be  made  mandatory. 

Committee  consensus  was  in  agreement. 
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STAGGERED  PERIODS  OF  VEHICLE  REGISTRATION 

(HE  21— Knox) 

Presented  in  an  effort  to  reduce  the  "enormous  administrative  and 
personnel  burden"  in  the  relatively  short  period  of  time  currently 
available  for  annual  registration,  HR  21  called  for  study  of  a  proposal 
to  stagger  registration  deadlines,  in  order  to  develop  and  maintain  a 
steady  flow  of  registration  traffic  in  Department  of  Motor  Vehicle  of- 
fices. 

As  set  forth  in  a  prepared  statement  by  Mr.  Knox,  ' '  Such  a  proposal 
is  not  without  initial  appeal. ' ' 

"Witnesses  appearing  on  behalf  of  the  DMV  were  unanimous,  how- 
ever, in  their  contention  that  staggering  registration  periods  would  cre- 
ate problems  of  enforcement  and  administration  that  would  far  out- 
weigh any  advantage  that  might  be  obtained  by  creating  a  steady, 
drawn-out,  flow  of  registration  transactions. 

It  was  their  contention  that  the  present  method  is  more  efficient  and 
economical  than  could  be  developed  through  adoption  of  a  staggered 
period  plan. 

It  was  further  pointed  out  that,  at  present,  law  enforcement  officers 
can  spot  an  unregistered  vehicle  at  a  glance  and  that,  in  the  event  the 
issuance  of  new  registration  tabs  did  not  meet  a  uniform,  statewide 
deadline,  considerable  confusion  would  result. 

After  listening  to  department  spokesmen,  and  in  view  of  the  fact 
that  only  one  witness  appeared  in  support  of  the  proposal,  committee 
consensus  was  that  no  change  in  present  methods  is  warranted. 
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REFLECTORIZED  LICENSE  PLATES 

Testimony  presented  to  the  committee  submitted  that  reflectorized 
license  plates  have  many  safety  advantages  over  nonreflectorized 
plates  now  used  in  California.  They  are  more  readily  seen  at  night  tor 
law  enforcement  identification,  as  the  numbers  can  be  read;  oncom- 
incr  vehicles  can  identifv  whether  it  is  an  automobile  or_  motorcycle 
et?  in  case  of  headlight  or  taillight  failure.  In  case  car  is  parked  at 
side  of  road  in  emergency  situations,  license  plate  is  visible  from  every 

Statewide  safety  groups  and  women's  organizations  urge  the  adop- 
tion of  reflectorized  license  plates  as  a  safety  measure. 

STEEL  VERSUS  ALUMINUM  PLATES 

Steel  is  the  material  now  used  in  plate  production;  steel  costs  45 
percent  less  than  aluminum.  Reflective  bead  spheres  or  sheeting  can 
be  applied  to  either  steel  or  aluminum. 

PRODUCTION  AND  COST 

Department  of  Corrections  recommends  bead  spheres  being  used 
rather  than  reflectorized  sheeting,  because  "v^ery  little  time  and  equip- 
ment change  over  present  production  would  be  requirec.  Converting 
Ti^pment  to  use  of  sheeting  would  be  more  costly  and  take  more  time. 

^creased  cost,  projected  by  Corrections:  3  cents  to  4  cents  per  plate 
if  only  numerals  and  state  name  reflectorized  with  bead  spheres. 
7  cents  per  plate  if  background  also  reflectorized.  Corrections  pro- 
iected  an  increased  cost  of  29  cents  to  43  cents  per  plate  if     Scotch- 

ite"-type  sheeting  were  used,  however  reflectorized  material  manu- 
factureis'  representative  states  the  figure  would  be  28  cents  to  29 
cents  maximum  increase  over  present  cost.    _ 

Effectiveness:  Bead  spheres  lose  reflectibility  when  wet  m  ram  or 
fo--  sheeting  retains  full  reflectibility  under  all  conditions  Life  expec- 
tancy of  bead  spheres  is  3  to  5  years.  For  reflective  sheeting,  from  5 

^"^BlaS^numerals,  name  or  background  on  plate  cannot  be  reflectorized. 

Department  of  Corrections,  after  sending  out  a  questionnaire  to 
manufacturers  of  reflectorized  materials,  reported  that  onlj  one  firm 
3-M  makes  reflectorized  sheeting,  however,  3-M  representative  states 
that  other  companies  do  produce  this.  ^     i  +^ 

Legislation  to  adopt  reflectorized  plates  should  specify  term  of  plate 
issuer  i.e.,  5-year  or  10-year.  Deadline  for  start  of  production  is  Jub 
in  a  year  five  years  prior  to  the  year  of  issue.  -,       n    „^i^,. 

Legislation  should  also  propose  adoption  of  blue  and  gold  coloi 
combination  on  California  plates,  since  black  cannot  be  ^f  ^ct^^, 
and  because  blue  and  gold  are  California  state  colors,  therefore  would 
be  most  appropriate. 
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HIGHWAY  ROUTING 

The  Assembly  Interim  Committee  on  Transportation  and  Commerce 
conducted  a  hearing  on  the  general  subject  of  highway  land  acquisi- 
tion and  routing,  pinpointing  its  survey  by  making  a  study  of  Inter- 
state Highway  Route  210  and  State  Route  167. 

Spokesmen  for  the  Highway  Commission  and  the  Department  of 
Public  Works  explained  to  the  committee  the  methods  used  to  deter- 
mine routes  selected  to  serve  as  links  between  certain  key  areas. 

It  was  stressed  that  it  is  the  duty  of  the  Department  of  Public 
Works  and  of  the  Highway  Division  to  locate  routes  in  a  manner  that 
will  afford  a  maximum  amount  of  public  benefit  at  the  lowest  possible 
cost.  While  this  admittedly  causes  some  inconveniences  and  dislocations 
in  some  areas,  it  was  asserted,  the  heavy  traffic  flow,  over  already  estab- 
lished routes,  indicates  that  a  very  large  segment  of  the  population 
is  served  at  the  expense  of  possible  injury  to  a  much  smaller  segment. 

Outlining  the  heavily  populated  areas  to  be  linked  by  the  routes  under 
specific  committee  study  and  delineating  the  need  for  such  linkage, 
spokesmen  for  the  state  testified  that  the  criteria  generally  applied  to 
route  selection,  had  been  followed  in  this  instance. 

It  was  explained  that  public  hearings  are  held  in  order  to  permit 
citizens  to  voice  protests  to  proposed  routes  and  that  it  is  a  general 
practice  to  prepare  alternates  wherever  practical.  In  this  regard,  topog- 
raphy, cost  factors  and  the  best  means  of  making  direct  linkages  are 
all  weighed.  It  was  pointed  out  that  ' '  the  greatest  good  for  the  greatest 
number  of  people"  must  be  the  governing  factor. 

It  is  the  opinion  of  the  majority  of  the  committee  members  that  the 
Highway  Commission,  in  the  performance  of  its  public  duties,  has  con- 
formed well  both  with  the  letter  of  the  law  and  with  the  legislative 
intent  which  is  expressed  in  existing  statutes. 

Because  this  hearing  was  primarily  held  to  instruct  the  committee 
and  because  no  specific  legislative  proposals  were  involved,  no  commit- 
tee recommendations  were  indicated. 

Mr.  Lanterman  requested  permission  to  suhniit  a  supplcmeMtal  report 
for  committee  consideration.  It  was  granted. 

Mr.  Lanterman' s  report  not  having  been  received,  the  Chairman  has 
ruled  that  it  can  be  made  at  a  later  date. 
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SANDBLASTING  AND  BLOWING  ON  A  RESTRICTED 
STATE  HIGHWAY  AREA 

The  committee  met  in  Palm  Springs,  November  20,  1963,  for  the  pur- 
pose of  making  a  study  of  problems  set  forth  in  House  Resolution 
No.  402  (1963— Cologne).  ^       ^    -,.       r. 

This  was  a  joint  meeting  with  the  Senate  Fact-finding  Committee 
on  Transportation  and  Public  Utilities,  under  the  chairmanship  of  Sen- 
ator Randolph  Collier.  -it 

The  meeting  was  convened  following  a  morning  field  trip  along  in- 
terstate Highway  10,  where  there  exists  a  six-mile  stretch  described  as 
an  area  of  very  serious  sandblast  damage. 

Testimony  indicated  that  the  sandblast  damage  m  this  area_  became 
very  acute  following  the  opening  of  a  new  freeway,  completed  m  19ou, 
on  a  broad,  alluvial,  windswept  fan  with  coarse-textured  soil  and  sparse 
desert  vegetation.  In  this  particular  area,  frequent,  low-velocity  winds 
pick  up  small  quantities  of  very  hard  and  sharp  sand.  High-velocity 
winds  pick  up  large  volumes  of  this  material.  The  low-,  intermediate-, 
and  high-velocity  winds  all  cause  damage  to  automobile  glass  and  paint, 
in  direct  proportion  to  the  wind  velocities  encountered. 

Testimony  indicated  that  high-velocity  winds  cause  the  highway  to 
be  closed  to  all  traffic— but  not  until  considerable  damage  has  already 
been  sustained.  .  ,  ^        x  > 

It  was  brought  out  that  the  Division  of  Highways,  m  an  attempt  to 
alleviate  the  situation,  had  expended  some  $80,000  on  the  construction 
of  a  dike  running  parallel  to  the  highway,  which  was  designed  to  serve 
as  a  windbreak.  This  effort  was  conceded  to  have  proved  ineffective. 
Pinpointing  the  serious  nature  of  the  problem  in  the  sandblast  area, 
testimony  indicated  that  the  diversion  of  traffic  from  Highway  10 
through  the  City  of  Palm  Springs  had  been  necessary  on  129  occasions 

in  a  year 's  time.  .  ^  ^.  .     ,      .•      ^  ^  ^i,  +    ^ 

Captain  Lloyd  Watson,  California  Highway  Patrol,  estimated  that  ap- 
proximately $1,600,000  per  day  in  terms  of  property  damage  is  doiie 
during  those  days  when  wind  velocities  are  high.  He  projected  tiis 
estimate  by  50  (the  average  number  of  days  per  year  when  an  acute 
condition   exists)    and   arrived   at   an   annual   estimated   loss   ot   ^«0 

million.  ^^  ,  ,.        ■ 

He  further  testified  that  the  CHP  has  12  patrol  cars  operating  m 
the  area  and  that  they  avoid  running  into  heavy  sandsweep  unless 
it  is  absolutely  necessary.  Despite  the  best  possible  precautions  he  said, 
the  CHP  annual  repairs  due  to  sand  damage  amounts  to  about  $b,U.U. 
This  testimony  was  bolstered  by  a  representative  of  the  i<  armer  s 
Insurance  Group.  He  cited  an  instance  where  one  day 's  loss  m  the  area 
under  discussion  amounted  to  slightly  less  than  $5-1,000.  Setting  forth 
the  idea  that  only  about  50  percent  of  the  cars  traversing  the  area  are 
covered  by  comprehensive  coverage,  adding  that  his  company  insures 
only  approximately  9  percent  of  the  cars  on  California  highways,  this 
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witness  declared  that  his  company's  statisticians  estimate  a  one  day's 
loss  from  windstorm  at  about  $1,496,000.  Basing  his  estimates  on  a 
1956  figure,  this  witness  indicated  that,  because  of  the  numerical  in- 
crease of  vehicles  subsequent  to  that  estimate,  current  losses  could  now 
approximate  close  to  $2  million  per  storm  day. 

He  further  testified  that  this  is  "the  worst  and  almost  catastrophe 
area"  in  the  state. 

He  added  that,  wnth  the  exception  of  a  stretch  between  Colton  and 
Ontario,  the  area  in  question  contributes  all  of  what  he  termed  "ca- 
tastrophe ' '  loss  conditions. 

The  pinpointing  of  the  area  w^as  confirmed  by  a  deputy  state  high- 
way engineer  of  operations,  a  representative  of  Allstate  Insurance  Com- 
pany, and  a  representative  of  the  Imperial  County  Insurance  Agents 
Association.  It  was  further  pointed  out  that  the  residents  of  Imperial 
County  pay  three  times  the  comprehensive  rate  charged  those  living 
in  San  Diego  County — primarily  because  of  wind  damage. 

A  representative  of  the  Palm  Springs  Independent  Insurance  Agents 
Association  declared  that,  "We  cannot  write  full  coverage  comprehen- 
sive for  people  in  Desert  Hot  Springs  who  work  in  Indio  or  Palm 
Springs."  He  added  that  they  can  write  $50  deductible,  "if  we  can 
write  them  at  all  .  ,  . " 

A  consensus  of  suggested  solutions  to  the  problem  stressed  the  need 
for  adequate  planting  to  divert  the  wind  patterns,  trap  shifting  sand 
and  provide  "storage  areas"  where  sand  can  be  deposited  before  it 
reaches  the  highway  in  any  substantial  quantity. 

Several  alternative  methods  were  suggested  by  agriculturalists,  who 
have  learned  to  protect  their  croplands  by  planting  protective  barriers 
and  cover,  and  by  representatives  of  the  U.S.  Department  of  Agricul- 
ture and  the  Coachella  Valley  Soil  Conservation  District. 

It  became  evident  that,  because  of  the  damage  sustained,  not  only 
by  area  residents^  but  by  interstate  travelers,  a  possible  responsibility 
to  remedy  the  hazard  potential  rests  with  the  State  of  California.  This 
was  underscored  by  testimony  which  indicated  that  the  problem  only 
became  acute  subsequent  to  the  opening  of  the  new  freewav  route  in 
1956. 

(Mr.  Dannemeyer  objected  to  the  term,  "possible  responsibility,"  in 
the  preceding  paragraph,  declaring  that  it  should  be,  "a  clear  respon- 
sibility." Chairman  Carrell  declared  that  Mr.  Dannemeyer 's  objection 
should  be  noted  in  this  report.) 

Following  the  November  1963  hearings,  the  Division  of  Highways 
has  embarked  upon  a  planting  program  designed  to  reduce  the  losses 
sustained  by  vehicle  operators  traversing  the  area  in  question.  It  is  the 
consensus  of  the  committee  to  applaud  the  initiation  of  this  program  by 
the  Division  of  Highways.  The  committee  feels  further  that  if  legisla- 
tion is  needed  to  support  and  accelerate  this  project,  such  needed  legis- 
lation should  receive  full  committee  support. 

In  this  connection,  the  committee  recognized  and  took  cognizance  of 
the  costs  of  installing  and  maintaining  such  plantings  versus  the  cost 
of  constructing  other  controls.  It  was  recommended  that  a  full  deter- 
mination of  what  costs  are  involved  and  what  allocation  of  state  high- 
way funds  would  be  necessary  effectively  to  cure  this  particular  prob- 
lem in  the  limited  section  of  state  highway  affected  in  order  that  such 
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allocation  may  be  "specifically  made  and  included  in  any  propsosed 

legislation."  .  n  .i    ^  i     •  i  +• 

It  was  recognized  that  this  condition  is  unique  and  that  legislative 
action  in  this  instance  need  not  necessarily  establish  a  precedent  for 
similar  protective  action  in  other  areas  where  this  peculiar  condition 
does  not  exist.  ^      ^ 

The  committee  called  attention  to  the  fact  that  state  highway  funds 
are  currently  being  expended  for  snow  removal  on  state  highwaj'-s, 
and  that  such  funds  could  be  expended  for  similar  "acts  of  God"  in 
the  case  of  sandblasting.  . 

Finally,  it  must  be  stressed  that  the  conditions  studied  during  this 
hearing  did  not  include  such  circumstances  as  wind-carried  dust  which 
may  create  a  traffic  hazard  because  of  reduced  visibility.  The  committee 
hearings  were  confined  to  consideration  of  the  property  damage  created 
in  a  narrowly  restricted  area  by  a  unique  combination  of  highway  loca- 
tion, the  peculiar  nature  of  the  sharp  sand  in  the  area  and  prevailing 
desert  winds. 


HIGHWAY  MEDIAN  OR  DIVIDER  STRIPS 
(HR  509— Unmh) 

In  a  prepared  statement,  Mr.  Unruh,  referring  to  HR  509  and  HE, 
403  declared  that  the  resolutions  were  offered  to  "stimulate  discussion 
by  the  committee,  the  engineers  of  the  State  Highway  Division,  ex- 
perts from  public  and  private  safety  agencies  and  the  public,  of  these 
two  causes  of  head-on  collisions.  Hopefully,  from  these  discussions 
can  come  lifesaving  suggestions  for  reducing  this  type  of  accident. 
(HR  403  directs  itself  to  the  problem  of  wrong- way  entries  to  free- 
ways HR  509  calls  attention  to  head-on  collisions  across  median  strips.) 
A  discussion  of  the  effectiveness  of  painted  double  line  median  separa- 
tors on  state  highways,  which  also  happen  to  be  the  mam  streets  ot 
cities  pointed  up  the  fact  that,  because  speeds  are  low  on  such  trattic 
arteries,  the  head-on  collision  hazard  is  not  great. 

On  freeways,  however,  where  fixed  barriers  have  not  been  erected, 
head-on  collisions  frequently  result  in  fatalities. 

Spokesmen  for  the  Division  of  Highways  explained  to  the  committee 
the  research  program  which  has  resulted  in  the  development  of  the 
flexible,  cable,  chain  link  median  barrier,  Avhich  has  proved  to  be  highly 
successful  in  preventing  head-on  freeway  collisions. 

The  division  presentation  included  the  showing  of  a  motion  picture, 
illustrating  tests  of  various  types  of  median  barrier. 

It  was  explained  that  barriers  are  now  included  m  budgeting  on 
high-traffic-density  highways  and  freeways. 


33 


EMERGENCY  FREEWAY  CALLBOX  DEVICES 

(HR  51— Waldie) 

This  hearing  related  to  the  study  of  results  of  a  pilot  installation  of 
roadside  emergency  callboxes  on  freeways  in  the  Los  Angeles  area  and 
a  proposal  that  this  pilot  study  be  continued  by  means  of  extending 
the  facilities  to  other  freeway  stretches. 

It  was  revealed  that  the  callboxes  previously  installed  on  certain 
stretches  of  the  Hollywood,  Harbor,  San  Bernardino  and  Santa  Ana 
Freeways  had  received  a  limited  public  use  and  acceptance. 

Reasons  for  this  limited  use  were  outlined  as  (a)  the  boxes  are  not 
at  present  adequately  designated  by  large  enough  signs;  (b)  the  free- 
way stretches  at  present  supplied  with  callboxes  are  subject  to  very  fre- 
quent patrol  by  the  Los  Angeles  Police  Department,  and  motorists  are 
usually  contacted  by  a  patrolman  before  they  can  go  to  a  callbox;  (c) 
many  motorists  have  indicated  that  they  did  not  use  the  callbox  be- 
cause they  were  uncertain  as  to  what  it  might  cost  them — they  chose 
to  seek  help  by  other  means ;  (d)  it  was  suggested  that  the  word  "emer- 
gency" inhibits  people  from  using  the  callboxes  when  only  minor 
assistance  is  needed  and  further  suggested  that  the  word  "assistance" 
be  substituted. 

It  was  proposed  that  callboxes  be  installed  along  the  Golden  State 
Freeway  between  Burbank  and  the  intersection  with  the  San  Diego 
Freeway  on  Highway  99,  and  on  the  San  Diego  Freeway  between  Mul- 
holland  Drive  and  the  intersection  with  the  Golden  State  Freeway.  It 
was  argued  that  these  sections  of  the  freeway  system  are  not  so  heavily 
patrolled  and  that,  with  proper  signing,  might  present  a  better  test  of 
these  facilities  than  they  are  now  receiving. 

A  presentation  was  made  by  a  representative  of  the  Hoffman  Elec- 
tronics Corporation,  the  company  which  installed  the  test  system. 

A  representative  of  Pacific  Telephone,  in  a  prepared  statement, 
urged  that  such  a  study  should  be  made  on  a  comparative  basis  before 
a  final  determination  on  an  expansion  of  the  present  system  is  made. 

This  comparison  would  call  for  the  installation  of  leased  Pacific 
Telephone  lines  providing  two-way  voice  communication,  as  contrasted 
to  the  present  push  button  electronics  device. 
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FREEWAY  EXIT  RAMP  BARRIERS 

(HR  403— Unnih,  AB  2602— Carrell) 

Spokesmen  for  the  Division  of  Highways  explained  to  the  commit- 
tee the  research  project  now  under  way  in  an  attempt  to  halt  wrong 
way  freeway  or  expressway  entries. 

A  su^'-gestion  that  spikes  similar  to  those  used  on  some  self  servrce 
parkino-  lots  mav  prove  effective,  was  found  to  be  not  feasible  because  of 
speeds  involved."  and  the  fact  that  the  heavy  traffic  over  the  ramps  would 
create  a  very  large  maintenance  problem. 

Some  of  ihe  methods  now  under  study  include  the  erection  of  wrong 
way"  activated  signs,  equipped  with  flashing  red  lights  and  signal 
horns  or  bells  designed  to  warn  the  wrong- way  driver;  larger  "Do  not 
enter"  sions,  with  white  on  red  lettering,  and  other  warning  devices. 

It  was  Indicated  that  a  fuller  report  on  the  efficacy  of  these  warning 
devices  can  be  made  to  the  committee  during  the  1965  General  Session 
of  the  Legislature. 
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MAXIMUM  AND  PRIMA  FACIE  SPEED  LIMITS 
(AB  1730— Deukmejian) 

The  effect  of  this  bill,  according  to  a  prepared  statement  by  Mr. 
Deukmejian,  would  be  to  eliminate  the  "gray  area"  in  enforcement 
of  prima  facie  speed  limits. 

Contending  that  the  basic  distinction  between  a  prima  facie  and  a 
maximum  speed  law  is  one  of  evidence,  Mr.  Deukmejian  pointed  out 
that  in  establishing  a  violation  of  a  maximum  speed  law,  the  prosecution 
need  only  prove  that  the  defendant  was  traveling  at  a.  speed  in  excess 
of  such  a  limit,  without  regard  to  the  condition  of  traffic,  visibility  or 
the  roadway. 

The  effect  of  AB  1730  would  be  to  change  all  prima  facie  speed  limits 
to  maximum  limits. 

Prepared  statements  bv  two  municipal  court  judges  were  in  support 
of  the  bill. 

An  automobile  club  spokesman's  testimony  can  be  summed  up  in 
the  following  quote:  "From  the  record  to  date,  we  believe  that  Cali- 
fornia's prima  facie  speed  limits  in  the  lower  ranges  have  worked  well 
over  the  years.  .  .  .  We  submit  that  this  record  can  be  maintained, 
and  even  improved  upon  with  the  retention  of  our  state's  prima  facie 
speed  limits. ' ' 

A  spokesman  for  the  California  Highway  Patrol  declared  that,  "We 
think  that  the  maximum-type  limit  is  a  much  clearer  type  speed  law, 
and  if  you  are  going  to  get  voluntary  compliance  or  any  type  of  com- 
pliance by  the  motorist,  he  must  understand  the  law,  and  we  think 
that  a  prima  facie  limit  is  very  difficult  to  understand." 

He  pointed  out  that  in  Michigan  they  have  retained  prima  facie 
limits  in  residential  and  business  districts,  but  that  the  rest  of  their 
speed  limits  are  maximum. 

A  spokesman  for  the  Department  of  Public  Works  indicated  that 
to  effect  a  change  from  prima  facie  to  maximum  speed  limits  would 
require  resurveys  and  the  changing  of  some  7,400  signs,  and  also  would 
mean  changing  pavement  markers.  It  could  run  as  high  as  a  million 
dollars  just  on  the  state  highway  s^^stem  alone. " 

The  committee  preferred  not  to  make  specific  recommendation  for 
new  legislation  in  line  with  the  Deukmejian  hill  studied,  however,  Mr. 
Dannemeyer  stated  that  he  woidd  introduce  a  similar  yneasure  in  the 
1965  legislative  session.  (Chairman  Carrell  asked  that  this  he  noted  in 
report.) 


26 


SPEED  SAFETY  DEVICES 
(AB's  214,  215,  216— Petris) 

These  bills  call  for  a  very  complicated  installation  of  five  coded 
colored  lights  on  the  fronts  and  backs  of  vehicles,  together  with  matcli- 
inff  pushbutton  controls  mounted  on  vehicle  dash  panels  combined 
with  five  coded  colored  fluorescent  paint  street  and  highway  lane 
striping,  as  a  means  of  providing  for  signaling  and  speed  control. 

Because  of  its  complicated  nature  and  projected  high  cost,  it  was  a 
committee  consensus  that  legislation  implementing  such  a  system  is 
completely  inadvisable. 

FOG  ZONES 

(AB  1552— Garrigus) 

Mr  Garrio-us'  proposal  would  have  the  Department  of  the  California 
Highway  Patrol  set  up  signs  limiting  speeds  in  certain  highway  zones 
during  periods  of  heavy  fog. 

Mr  Garrigus  pointed  out  in  his  argument  supporting  the  measuie 
that  speed  zones  are  now  fixed  for  schools,  hospitals,  playgrounds  and 
other  similar  special  zones.  ,„-,,•  t  „ 

A  discussion  of  the  problem  brought  out  the  following  complica- 
tions: Because  fog  is  a  vapor  that  comes  and  goes,  frequently  withm 
m'nutes,  it  would  be  difficult  to  establish  clearly  the  areas  to  be 
posted;  patrolmen  would  have  to  set  up  and  remove  sigiis  at  times  and 
L  place?  not  clearly  spelled  out;  a  manpower  distribution  problem 
would  be   created  automatically  wherever  a  fog   condition   develops. 

It  was  pointed  out  that  the  basic  speed  law  now  prohibits  excessive 
speeds  during  times  when  visibility  is  reduced  by  heavy  ram,  fog,  snow, 
or  for  any  other  reason.  .-,.,-,  ^n    x  \, 

A  spokesman  for  the  Division  of  Highways  indicated  that  a  research 
project  relating  to  fog-aggravated  highway  accidents  is  m  process  but 
declared  that  its  progress  has  been  retarded,  due  to  a     fog  scarcity. 
Three  test  areas  and  test  methods  were  described.  -,    ^    ,  . 

It  w2  indicated  that  the  subject  matter  of  AB  1552  is  included  m 

the  research  project.  i  +v,„+. +i.«  ni^n 

One  member  suggested  that  the  committee  recommend  that  the  Divi- 
sion of  Highways  explore  the  possibility  of  coordinating  with  studies 
now  being  conducted  at  the  University  of  California  Berkeley,  at  the 
university's  new  "fog  chamber"  developed  for  testing  and  experiment- 
iiio-  under  fog  conditions.  .  ^ ,  ^  ,  ^ 

hie  comnuttee  recommendation  ly  majonty  was:  ''l^^^]^^^l  fjf^- 
Quate  statutory  prohiUtions  for  driving  under  unsafe  conditions,  includ- 
ing conditions  of  heavy  fog,  smog,  dust  and  rainstorms  now  are  in  force 
zoning  ly  fixed  areas  with  signs  would  he  unnecessary  and  superfMou^ 
and  that  further  studies  would  le  inconclusive  and  an  unjustified  ex- 
penditure  of  time  and  funds." 
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MOTOR  VEHICLE  SAFETY  INSPECTION 

At  a  hearing  in  Chula  Vista,  California,  on  Friday,  September  18, 
1964,  the  Assembly  Interim  Committee  on  Transportation  and  Com- 
merce heard  testimony  on  Assemblyman  Richard  Donovan's  proposed 
legislation  for  periodic  motor  vehicle  safety  inspection. 

Testimony  opposing  an  inspection  program  was  given  by  repre- 
sentatives of  Northern  California  Auto  Club,  California  Highway  Pa- 
trol, Highway  Carriers  Association,  and  by  a  private  citizen. 

Opposition  was  based  on  the  following : 

Motor  vehicle  inspection  is  not  a,  primary  factor  in  highway  acci- 
dents and  fatalities,  the  CHP  is  in  fact  conducting  an  inspection  pro- 
gram at  present;  statistics  show  that  some  states  with  an  inspection 
program  have  a  higher  accident  and  fatality  rate  than  some  states  with- 
out inspection;  motor  vehicle  inspection  would  inflict  an  inconven- 
ience upon  the  California  motorist ;  and  finally,  a  state  inspection  pro- 
gram would  inflict  a  financial  hardship  on  the  motorist. 

Support  for  Mr.  Donovan's  proposed  measure  was  given  by  repre- 
sentatives of  the  Automotive  Wholesalers '  Association ;  Safety  Systems 
Corporation;  California  Automotive  Service  Association,  with  the  ar- 
guments that  there  is  no  clear  basis  upon  which  to  compare  figures 
published  by  various  national  organizations  as  to  the  success  and  effec- 
tiveness of  other  state  inspection  programs,  for  statistics  are  as  flex- 
ible as  the  conclusions  they  seek  to  establish.  The  point  was  emphasized 
that  no  highway  safety  program  can  be  embarked  upon  with  any  hope 
of  success  without  the  consideration  of  the  automobile  as  a  basic  factor, 
as  well  as  the  driver  and  the  highway. 

Recent  new  studies,  it  was  stressed,  indicate  that  motor  vehicle  in- 
spection plays  a  far  more  important  part  in  highway  safety  than  has 
been  previously  conceded,  and  that  such  a  safety  inspection  program 
provides  not  only  a  social  and  lifesaving  feature,  but  also  is  an  im- 
portant economic  saving  to  the  motorist,  in  that  it  discovers  potential 
mechanical  ailments  and  recommends  their  repair  before  accidents  re- 
sulting from  brake  failure,  tire  blowout,  or  related  mishaps,  can  occur. 
Testimony  brought  out  that  mechanical  condition  of  thousands  of  Cali- 
fornia automobiles  on  the  highways  is  deplorable,  and  recent  conclu- 
sions do  show  inspection  under  state  auspices  to  be  an  effective  de- 
terrent to  highway  accidents  and  deaths. 

A  significant  position  was  expressed  by  the  representative  of  the 
California  Trucking  Association,  and  the  representative  of  Western 
Greyhound  Division.  It  stated  that  inasmuch  as  the  legislation  proposed 
by  Mr.  Donovan  did  not  contain  any  attempt  to  include  further  regu- 
lation over  the  existing  stringent  safety  and  maintenance  requirements 
already  in  effect  on  commercial  carriers,  they  no  longer  would  oppose 
it,  as  they  have  in  the  past. 

In  summation  of  both  testimony  and  discussion,  it  was  resolved  that 
due  to  the  significance  and  scope  of  motor  vehicle  inspection,  additional 
study  should  resolve  the  administrative  cost  factor  and  implementation 
of  a  state  program  prior  to  any  final  recommendation  by  the  com- 
mittee. 
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BRAKE  AND  HEADLIGHT  INSPECTION  CERTIFICATES 
(AB's  2837,  2840— Gaffney) 

The  safety  inspections  called  for  iu  both  of  these  bills  are  included 
in  the  scope  of  Assembly  Preprint  Bill  1  (Donovan),  and  it  was 
decided  that  these  provisions  should  be  included  in  the  committee  study 
of  that  bill  when  presented  during  the  1965  General  Session  of  the 
Legislature. 
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THEFT  AND  CONVERSION  OF  RENTAL 
EQUIPMENT  AND  VEHICLES 

Testimony  presented  to  the  committee  by  representatives  of  the 
rental  industry  explained  in  detail  tlie  difficulties  owners  of  rental 
vehicles  and  equipment  have  experienced  in  recovering  stolen  vehicles 
and  equipment  under  existing  law. 

California  Highway  Patrol  testified  that  there  is  difficulty  in  getting 
district  attorneys  to  issue  complaints  and  recommended  that  Section 
10855  of  the  Vehicle  Code  should  be  reworded  to  strengthen  it  and  in- 
clude a  requirement  that  district  attorneys  issue  complaints  to  law 
enforcement  agencies. 

The  American  Rental  Association  made  copies  of  statutes  from  other 
states  covering  stolen  property  and  asked  the  committee  to  revamp 
California  statutes  more  in  line  with  those  of  states  having  tighter 
and  more  effective  recovery  provisions. 

Legislation  should  define : 

1.  What  constitutes  intent  of  embezzlement  or  theft. 

2.  Should  provide  means  of  legal  notice  to  recalcitrant  customer  that 
he  is  in  violation  of  criminal  law  if  he  fails  to  return  rented  property 
within  some  statutory  period  (10  days  in  most  states). 

3.  Should  require  district  attorneys  to  issue  complaints  to  law  en- 
forcement agencies. 

A  Legislative  Counsel's  opinion,  requested  by  the  committee,  stated 
that  the  above  suggested  legislation  could  be  drawn  to  broaden  the 
scope  of  the  present  law. 

The  committee  recommends  suitable  corrective  and/or  enabling  legis- 
lation be  prepared  for  introduction  during  the  1965  General  Session. 
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ABANDONED  VEHICLES 

(HR  172 — Gonsalves) 

At  issue  generally  was  the  lengthy  delay  in  obtaining  title  through 
liens  on  low  value  cars. 

Testimony  revealed  that  low-value  vehicles  towed  to  garages  occupy 
valuable  space  for  extended  periods  while  ''red  tape"  is  unraveled  in 
the  determination  of  legal  ownership  of  such  vehicles  which  have  been 
abandoned. 

Testimony  on  behalf  of  garage  owners  indicated  a  desire  on  their 
part  to  cut  the  present  mandatory  15-day  hold  period  and  to  speed 
up  appraisals  so  that  disposition  of  these  vehicles  can  be  expedited. 

This  viewpoint  was  expressed  by  three  witnesses. 

Spokesmen  for  the  automobile  clubs  concurred. 

A  spokesman  for  the  auto  dismantlers  declared  that  the  present  prac- 
tice is  for  garages  to  hold  a  number  of  abandoned  vehicles  and  then 
to  notify  tlie  dismantler  that  he  has  purchased  them.  He  disclosed  that 
this  makes  it  impossible  to  comply  with  the  D]MV  24-hour  reporting 
provision,  as  it  relates  to  abandoned  vehicles  and  makes  it  impossible  to 
obtain  waivers  on  fees  and  penalties  charged  against  the  titles  to  such 
vehicles. 

A  spokesman  for  the  California  Highway  Patrol  suggested  that  the 
last  owner  should  be  held  responsible  for  abandonment.  He  also  urged 
"streamlining  the  paperwork"  involved  in  clearing  vehicles  destined 
to  be  scrapped. 

The  problem  of  the  vehicle  designated  as  junk  that  is  then  sold  for 
reconditioning  and  possible  future  use  could  be  solved,  according  to  a 
suggestion  by  Assemblyman  Donovan.  He  suggested  the  simple  expe- 
dient of  using  a  snap  form,  a  copy  of  which  would  go  to  DMV  in 
Sacramento  to  be  attached  to  the  vehicle's  record  there.  In  the  event 
that  this  particular  vehicle's  title  is  up  for  a  transfer  at  a  future  date, 
it  will  be  automatically  flagged  as  having  been  previously  certified  as 
junk. 

It  was  generally  conceded  that  present  methods  are  cumbersome. 

It  was  also  agreed  that  anything  which  will  contribute  to  removal  of 
jalopies  from  the  streets  and  highways  will  constitute  a  major  contri- 
bution to  public  safety. 

It  was  the  consensus  that  means  should  be  sought  to  provide  for 
faster  processing  of  the  titles  of  junked  or  abandoned  vehicles. 

It  was  stressed  that  the  legal  owner  or  owner 's  equity  must  be  pro- 
tected in  any  newly  devised  method  of  speeding  up  the  processing 
of  junked  or  abandoned  vehicles  so  that  a  stolen  car  can  be  traced  to  its 
rightful  owner  and  there  will  be  no  doubt  that  it  is  truly  abandoned. 
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VEHICLE  TOWING 

(HE  71— Meyers) 

It  was  the  consensus  that  Vehicle  Code  Section  22952  which  cur- 
rently applies  only  to  cities  of  over  700,000  population,  should  be 
amended  so  as  to  apply  statewide  because  of  its  effectiveness  in  curb- 
ing so-called  ' '  quickie ' '  towing  practices  in  San  Francisco. 


42 


UNLAWFULLY  PASSING  SCHOOL  BUSES 
(AB  1032— Winton) 

Mr.  Winton,  in  his  presentation  of  AB  1032,  pointed  out  that,  "Sec- 
tion 22454  of  the  Vehicle  Code  provides  that  it  is  unlawful  for  anyone 
to  overtake  a  schoolbus  which  is  stopped  for  discharging  or  receiving 
schoolchildren  and  displaying  the  flashing  red  light  and  to  pass  that 
bus  until  the  flashing  signal  has  ceased  to  operate." 

He  further  testified  that  when  a  bus  driver  is  out  of  the  bus  assisting 
children  and  when  the  bus  is  passed  by  a  motorist  it  is  frequently 
difficult  for  him  to  get  the  license  number.  However,  a  license  number 
under  the  present  situation  is  not  sufficient  to  prosecute.  Reason  for 
this  is  that  a  prosecutor's  first  question  is  usually,  "Can  you  identify 
the  person  who  was  driving  the  vehicle?" 

It  was  explained  that  AB  1032  would  put  in  the  provision  similar  to 
the  parking  statutes  wherein,  if  it  can  be  proven  that  a  particular  auto- 
mobile was  the  one  that  made  the  violation,  prima  facie  e^ddenee  exists 
that  the  registered  owner  was  the  one  who  was  driving.  Thus,  the  burden 
of  proof  would  be  shifted  to  the  registered  owner,  who  would  have  to 
establish  that  he  was  elsewhere  when  the  violation  took  place. 

It  was  the  consensus  that  AB  1032  should  be  resubmitted. 
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PURCHASING  PROCEDURES  OF  STATE  AGENCIES 

(HR  584r— Carrell) 

The  committee  met  to  consider  whether  or  not  there  were  any  dis- 
crepancies in  the  purchasing  procedures  of  the  Department  of  Motor 
Vehicles  relative  to  the  purchasing  of  certain  filing  cabinets  to  be  used 
by  the  department. 

A  number  of  witnesses  complained  that  they  had  submitted  bids 
on  the  filing  cabinets  in  question  and  that  these  bids,  initially  lower 
than  the  successful  bidder's  bid,  were  all  rejected  and  a  new  invita- 
tion to  bid  was  let.  In  the  second  bid  opening,  one  of  the  previous  bid- 
ders whose  bid  was  second  lowest  was  awarded  the  bid.  The  lowest  bid- 
der's bid  was  rejected  by  the  Purchasing  Department  of  the  State  of 
California  because  the  lowest  bidder  indicated  that  he  was  not  able  to 
meet  the  delivery  date.  All  other  bidders  save  and  except  the  success- 
ful bidder  indicated  that  they  would  be  unable  to  meet  the  delivery 
deadline  called  for  in  the  specifications.  The  successful  bidder  indicated 
that  he  could  meet  the  delivery  deadline. 

The  original  delivery  deadline  on  the  first  bidding  was  November  15, 
1962.  The  Director  of  the  Department  of  Motor  Vehicles  testified  that 
the  department  was  constructing  a  new  Headquarters  Building  in  Sac- 
ramento. The  filing  cabinets  in  question  were  to  be  placed  in  this 
building  and  the  filing  cabinets  were  to  be  particularly  tailored  for  this 
building.  The  Division  of  Architecture  informed  the  Department  of 
Motor  Vehicles  that  the  original  completion  date  of  the  Headquarters 
Building  was  to  be  December  of  1962.  Based  upon  this  completion  date, 
the  Department  of  Motor  Vehicles  set  November  15  in  the  original  bid 
invitation  as  a  delivery  date  in  order  to  obtain  the  file  cabinets  in  ad- 
vance of  the  1963  license  plate  year. 

Following  the  original  bid  opening,  the  lowest  bidder  delivered  to  the 
Department  of  Motor  Vehicles  a  sample  file  cabinet.  At  the  behest  of 
his  division  chiefs,  the  Director  of  the  Department  of  Motor  Vehicles 
personally  inspected  the  file  cabinets.  He  found  them  to  be  incomplete 
and  not  of  the  type  of  workmanship  that  the  department  had  requested. 
The  Department  of  Purchasing  was  satisfied  with  the  cabinets.  Because 
of  the  disagreement  between  the  Department  of  Motor  Vehicles  and  the 
Department  of  Purchasing,  the  matter  was  referred  to  the  Board  of 
Control. 

Based  upon  an  informal  opinion  of  the  Attorney  General  of  the 
State  of  California,  the  Board  of  Control  declared  that  it  did  not  have 
jurisdiction  over  the  type  of  dispute  involved.  Ultimately,  the  General 
Services  Department  decided  that  there  was  considerable  confusion  in 
the  required  specifications  for  the  original  bid  and  all  of  the  first  bids 
were  discarded  and  a  new  invitation  to  bid  was  let.  The  reason  why 
the  bids  were  relet  by  the  General  Services  Department  was  because 
of  confusion  between  the  specifications,  the  drawing  and  the  sample 
set  forth  in  the  invitation  to  bid. 
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A  second  invitation  to  bid  on  the  file  cabinets  was  made  and  a  new 
completion  date  for  the  Headquarters  Building  of  the  Department  of 
Motor  Vehicles  had  been  obtained.  The  second  bid  required  completion 
dates  in  the  specifications  of  60,  90  and  120  days.  A  portion  of  the 
units  were  to  be  completed  and  delivered  within  60  and  90  days,  respec- 
tively and  the  entire  order  was  to  be  delivered  within  the  120  day 
period.  The  reason  for  the  delivery  deadline  was  because  the  Division 
of  Architecture  had  informed  the  Department  of  Motor  Vehicles  that 
their  new  building  would  be  completed  in  :\Iarch  of  1963.  Subsequently, 
the  Division  of  Architecture  informed  the  Department  of  Motor  Ve- 
hicles that  their  new  building  would  be  completed  May  15,  1963.  Ulti- 
mately, the  building  was  not  completed  nor  occupied  until  June  of  1963. 

At  the  second  bid  opening  in  January,  the  lowest  bidder  and  all 
other  bidders  except  the  successful  bidder  took  exception  to  the  deliv- 
ery date.  The  successful  bidder  was  the  second  lowest  bidder  and  the 
successful  bidder  agreed  that  he  could  make  delivery  within  the  de- 
livery schedule  set  forth  in  the  specifications  in  the  invitation  to  bid. 
The  successful  bidder  posted  a  performance  bond  to  guarantee  the 
delivery. 

All  units  of  file  cabinets  were  offered  for  delivery  to  the  Department 
of  Motor  Vehicles  on  the  final  date  required  by  the  specifications.  The 
successful  bidder  was  late  in  the  delivery  of  the  units  set  forth  in  the 
first  delivery  date  only. 

The  performance  bond  posted  by  the  successful  bidder  is  still  open 
gnd  may  be  executed  upon.  The  Director  of  the  Department  of  Motor 
Vehicles  indicated  that  it  had  not  been  executed  upon  because  there 
was  no  damage  to  the  Department  of  Motor  Vehicles  because  of  the  de- 
layed completion  of  the  Headquarters  Building. 

An  inspector  brought  in  by  the  Purchasing  Department  from  a  dif- 
ferent department  of  state  government  submitted  a  report  indicating 
that  the  cabinets  ultimately  delivered  by  the  successful  bidder  were 
comparable  to  other  cabinets  utilized  by  the  department  and  of  sub- 
stantially good  workmanship  quality. 

In  view  of  the  testimony,  the  committee  finds  that  a  series  of  circum- 
stances contributed  to  the  creation  of  some  confusion  in  the  designing 
of  specifications  of  the  cabinets  for  the  new  building  and  the  delayed 
completion  dates  of  the  Headquarters  Building  of  the  Department  of 
Motor  Vehicles.  It  was  obvious  that  there  was  unsatisfactory  inter- 
departmental coordination  in  requisitioning  and  purchasing  procedures. 

Chairman 's  comment : 

I  feel  that  the  Legislature  may  be  interested  in  taking  note  of  the 
following  excerpt  from  an  info:''mal  opinion  submitted  by  Paul  M. 
Joseph,  Deputy  Attorney  General,  relating  to  the  scope  of  the  authority 
of  the  State  Board  of  Control : 

"...  I  have  previously,  on  a  number  of  occasions,  expressed  the  view, 
on  a  purely  personal  basis,  that  the  State  Purchasing  Act  contains  so 
many  ambiguities  and  contradictions  that  it  should  be  entirely  revised 
so  that  a  workable  and  complete  competitive  bidding  procedure  for 
state  purchases  of  supplies  and  equipment  may  be  set  forth.  ..." 
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CHP  PRACTICE  AMMUNITION   PURCHASING 
(HR  584— Carrell) 

A  San  Francisco  manufacturer  testified  that  he  was  low  bidder  on 
an  order  for  1,384  M  rounds  of  .38-caliber  reloads.  He  said  that  he  had 
made  an  initial  delivery  of  700,000  rounds  as  scheduled  and  that 
these  had  been  rejected.  He  subsequently  sold  "400  or  500,000"  rounds 
to  another  manufacturer,  located  in  the  San  Joaquin  Valley,  at  a  loss, 
he  testified. 

Next  low  bidder  was  a  Berkeley  distributor  who  had  previously  or- 
dered 5  million  rounds  for  shipment  to  Viet  Nam  from  the  San  Joaquin 
Valley  manufacturer.  The  CHP  order  was  also  supplied  by  the  same 
manufacturer. 

Testimony  by  a  CHP  Administrative  Services  Officer  indicated  that 
inspection  of  reloads  included  test  firing  of  random  samples  and  that, 
because  of  some  bad  past  experience,  reloads  are  tested  very  rigor- 
ously. 

It  was  unclear  whether  or  not  some  of  the  orignially  rejected  re- 
loads had  been  reworked  and  found  their  way  back  to  the  CHP  or 
whether  they  had  all  gone  to  Viet  Nam. 

CHP  spokesmen  declared  that  the  department  has  discontinued  the 
use  of  reload  practice  ammunition  because  of  its  general  quality  in- 
stability. 
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''And  it  came  to  pass  in  those  days, 
that  there  went  out  a  decree 
from  Caesar  Augustus,  that  all 
the  world  should  he  taxed." 

—Luke  2  :1 
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PREFACE 

All  laws  need  periodic  review  to  determine  their  adequacies  and 
weaknesses  in  the  light  of  changing  times.  This  is  particularly  true 
of  our  tax  laws  which  have  such  a  profound  effect  on  our  lives.  Prop- 
erty taxation  is  a  perennial  and  universal  problem,  and  many  studies, 
often  of  a  very  critical  nature,  have  been  made  of  this  revenue  source 
in  the  past  50  years. 

This  examination  of  the  property  tax  is  the  fifth  of  a  series  of  re- 
ports on  the  entire  tax  structure  as  a  part  of  a  major  tax  study  of 
the  Assembly  Committee  on  Revenue  and  Taxation.  It  should  be  noted 
that  it  does  not  pretend  to  be  an  exhaustive  study  of  all  phases  of 
property  taxation.  Areas  of  minor  importance  have  been  omitted.  Even 
areas  of  major  importance — such  as  the  assessment  practices  of  the 
State  Board  of  Equalization — have  not  been  studied  in  the  depth  that 
would  have  been  most  desirable.  Limitations  of  time  and  money  have 
been  the  primary  factors  in  the  decisions  to  concentrate  on  some  areas 
at  the  expense  of  others.  To  do  a  complete  job  of  studying  the  property 
tax  would  take  several  years  and  an  expenditure  many  times  our  pres- 
ent budget. 

In  view  of  the  need  to  allocate  time  and  resources,  emphasis  has 
been  placed  on  a  broad  review  of  the  tax,  on  the  areas  of  the  most 
significant  impact,  on  the  areas  of  greatest  weakness,  and  on  areas 
which  have  not  been  as  thoroughly  explored  in  previous  studies. 

Our  primary  emphasis  in  this  report  is  on  the  problems  of  the  prop- 
erty tax — what  is  wrong  with  it.  This  may  give  the  impression  that 
we  have  written  a  complete  indictment  of  the  tax,  but  that  is  not  a 
proper  conclusion.  It  is  not  necessary  for  us  to  extol  the  virtues  of  this 
tax ;  we  wish  to  correct  its  deficiencies. 

This  study  is  a  joint  effort  of  David  R.  Doerr  and  Raymond  R. 
Sullivan,  members  of  the  staff  of  the  Committee  on  Revenue  and  Taxa- 
tion in  consultation  of  Dr.  Harold  Somers,  the  committee's  consulting 
economist. 

In  addition  certain  segments  of  this  report  have  been  prepared  by 
specialists  from  our  academic  institutions.  Dr.  Yung-Ping  Chen  is 
responsible  for  the  material  on  the  old  age  exemptions.  Dr.  Guenter 
Conradus  is  responsible  for  the  material  on  timber  taxation.  The  ma- 
terial on  property  tax  burdens  was  prepared  by  Dr.  Bruce  McKim.  Dr. 
Harold  Somers  is  responsible  for  the  material  on  business  inventories. 
Mrs.  Yvette  Gurley  has  contributed  a  thorough  study  of  the  California 
bank  tax,  which  is  levied  in  lieu  of  personal  property  taxes  on  banks. 
And  Dr.  Levern  Graves  has  contributed  the  section  comparing  prop- 
erty tax  burdens  with  state  tax  burdens. 

The  recommendations  in  this  report  are  those  of  the  researchers 
and  should  not  be  construed  as  representing  the  views  or  decisions  of 
the  committee.  The  committee  recommendations  will  be  made  in  due 
course. 
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SECTION  ONE 

INTRODUCTION 

Storm  clouds  have  been  gathering  over  the  property  tax  for  a  num- 
ber of  years.  As  the  tax  burden  keeps  rising,  and  as  there  is  little  or 
no  effort  to  reform  and  modernize  this  tax,  the  trickle  of  criticism  has 
grown  to  a  torrent.  This  torrent  could  well  sweep  aside  the  property 
tax  altogether.  Yet  the  property  tax  is  the  mainstay  of  local  govern- 
ment and  the  most  prolific  revenue  producer  in  the  state-local  tax 
structure. 

In  this  report,  the  property  tax  is  examined  from  various  stand- 
points: from  the  standpoint  of  who  pays  and  how  much;  from  the 
standpoint  of  who  doesn't  pay  and  why  not;  from  the  standpoint  of 
administration  and  maladministration;  from  the  standpoint  of  special 
problems  deserving  immediate  attention;  and  from  the  standpoint  of 
the  burden  of  the  property  tax  on  our  citizens. 

We  hope  that  the  report  will  be  read  in  this  light.  We  are  discuss- 
ing the  weaknesses  of  the  property  tax,  not  the  strengths;  we  are 
seeking  ways  to  improve,  not  destroy;  we  are  seeking  ways  to  reduce 
burdens  and  make  the  tax  more  equitable — not  ways  to  increase  rev- 

BACKGROUND 

The  ad  valorem  property  tax  is  one  of  the  oldest  forms  of  taxation 
known  to  mankind.  In  the  Old  Testament,  it  was  decreed  that  the 
Pharaoh  should  have  the  fifth  part.  That  form  of  taxation — the  fifth 
part  of  production  of  the  land — was  exacted  from  the  landowner  for 
the  privilege  of  holding  and  enjoying  land. 

With  the  development  of  more  complex  cultures,  exemptions  began 
to  creep  into  the  tax  structure.  Roman  law  granted  a  form  of  veteran's 
exemption  from  property  tax  to  retired  members  of  the  Roman  legion. 

In  Great  Britain,  the  early  taxes  imposed  were  principally  taxes  in 
kind — usually  consisting  of  a  certain  portion  of  the  produce  of  the  land. 
After  the  Norman  conquest  of  England,  William  the  Conqueror  revived 
this  form  of  taxation  and  ordered  a  general  survey  of  the  lands.  This 
survey  was  both  a  census  and  an  assessment  roll.  The  results  were  pub- 
lished in  1086  as  the  Domesday  Book. 

The  land  tax  or  ' '  danegeld ' '  was  continued  under  the  Norman  Kings 
as  a  regular  impost  at  various  rates  which  generally  averaged  two 
shillings  per  100  acres. ^  Administration  and  collection  of  the  tax  was 
the  responsibilitv  of  the  county  sheriff.  The  legendary  battles  of  Robin 
Hood  with  the  Sheriff  of  Nottingham  were  not  over  the  administration 
of  justice  but  over  the  collection  of  taxes. 

Personal  property  taxes  were  first  introduced  on  the  occasion  of  the 
Saladin  tithe  in  1188.  King  Henry  ordained  that  all  subjects  were  to 
give  one-tenth  of  their  rents  and  movables.^  Assessment  practices  came 

1  Stephen   Dowell,   A   History  of  Taxation  and  Taxes  in  England,  Longmans,   Green, 

and  Company,  London,  1888,  p.  35. 
''Ibid.,  p.  6i. 

(1) 


2  COMMITTEE  ON  REVENUE  AND  TAXATION 

to  be  fairly  standardized.  Movables  were  taxed  at  "full  value."  Exemp- 
tions were  granted  in  counties  to  armour,  riding  horses,  jewels,  and 
clothes  of  knights  and  gentlemen  and  their  vessels  of  gold,  silver,  and 
brass.  In  cities,  a  suit  of  clothes  for  every  man  and  another  for  his 
wife,  a  bed  for  both  of  them,  a  ring  and  a  buckle  of  silver  or  gold,  a 
girdle  of  silk  in  ordinary  use  by  them  and  a  cup  of  silver  or  mages 
from  which  they  drank  were  exempt.  Everywhere,  the  goods  of  any 
person  not  amounting  to  five  shillings  in  value  were  also  exempt.  In 
later  years,  exemptions  were  granted  to  the  universities  of  Oxford  and 
Cambridge  and  to  the  lands  of  schools  and  hospitals. 

In  practice,  assessments  dropped  below  full  cash  value  with  Sir 
Walter  Raleigh  stating  in  Commons  that  the  Queen's  "backs"  were 
"not  the  hundred  part  of  the  wealth  of  some  of  the  persons  assessed."  ^ 
governments. 

In  colonial  America,  the  property  tax  was  not  widely  used.  Govern- 
ments were  supported  rather  by  fees  and  fines.  Subsequently,  in  New 
England,  where  the  distribution  of  property  was  fairly  equal,  the  first 
taxes  were  levied  on  property.  In  other  colonies,  due  to  economic 
conditions,  import  and  excise  taxes  were  imposed.^  However,  m  the  19th 
century,  the  property  tax  came  to  be  universally  applied  throughout 
the  country  and  was  the  main  source  of  revenue  for  state  and  local 
government. 

Upon  entry  into  the  union  in  1850,  California  immediately  adopted 
a  system  of  property  taxation  to  finance  government  services.  The  first 
Legislature  adopted  a  statewide  property  tax  of  $0.50  per  $100  of  as- 
sessed value.  The  Revenue  Act  of  1850  provided  for  the  assessment  of  all 
taxable  property  in  each  county  by  the  county  assessor  between  the 
first  Monday  in  March  and  the  first  Monday  in  August. 

For  60  years  after  statehood,  the  property  tax  continued  to  be  the 
backbone  of  the  state  and  local  revenue  systems.  When  the  "separation 
of  sources"  plan  was  adopted  in  1910,  the  state  relinquished  the  gen- 
eral property  tax  to  local  government  and  the  tax  began  to  decline 
as  a  percentage  of  total  state  and  local  revenue.  This  tax  still  represents 
approximately  one-half  of  the  total  revenue  collected  by  state  and  local 
governments. 

*  Jerome' R.  Hellerstein.  State  and  Local  Taxation,  New  York:  Prentice  Hall,  1952,  p.  3. 
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SECTION  TWO 

WHO  PAYS 

I.  TAXABLE  PROPERTY 

Section  I  of  Article  XIII  of  California's  Constitution  provides  that 
".  .  .  all  property  in  the  State  except  as  otherwise  in  this  Constitu- 
tion provided,  not  exempt  under  the  laws  of  the  United  States,  shall 
be  taxed  in  proportion  to  its  value  ..."  Property  is  generally  classified 
as  real  or  personal  property  and  also  as  tangible  or  intangible  prop- 
erty. 

The  Legislature  has  been  given  the  power  to  classify  or  exempt  per- 
sonal property  and  intangibles  by  Section  14  of  Article  XIII.  However, 
a  two-thirds  vote  of  both  houses  of  the  Legislature  is  required  for  such 
action.  Exemptions  cannot  be  granted  to  real  property  without  a  state- 
wide vote  of  the  electorate. 

Real  property  is  land  together  with  any  permanently  attached  im- 
provements— except  telephone  and  telegraph  lines. ^  Personal  property 
is  all  other  property — basically  property  which  is  movable. 

Eighty-four  percent  of  all  taxable  property  in  California  is  real 
property. 

TABLE   I 
Gross  Assessed  Value  of  Property  Subject  to  Tax  in  California:  1964 

(in  thousands  of  dollars) 

State  Locallr/ 

assessed  assessed  Total       Pertentage 

Land     $290,187         $11,428,392  $11,718,579  30.6 

Improvements    2,501,554           18,091,555  20,593,109  53.7 

Personal  property 1,650,388             4,375,947  6,026,335  15.7 

SOURCE:  Board  of  Equalization,  A^mual  Report,  1963-64. 

In  1964,  Los  Angeles  County  with  a  net  assessed  value  of  $13,499,- 
903,335  had  approximately  37  percent  of  the  total  assessed  value  of 
property  in  the  state. 

II.  YIELD  OF  THE  PROPERTY  TAX 

Local  government  received  the  astounding  total  of  $2,805,152,000  in 
revenue  from  property  taxation  in  1963-64.  This  amount  is  more  than 
that  received  by  the  state  from  all  state  taxes  combined.  Of  this  total, 
50.3  percent,  more  than  half  was  spent  in  the  support  of  local  public 
schools.  County  levies  of  $868,723,000  amounted  to  30.9  percent  of  the 
total  with  levies  of  cities  (13.0  percent)  and  special  districts  (5.6  per- 
cent) comprising  the  balance. 

Los  Angeles  Countv  understandably  leads  the  state  in  property  tax 
collections,  with  $1,065,933,000  levied  by  governmental  entities  in  1963- 
64.  However,  Alameda  County  had  the  highest  average  ^  combined  tax 

^  Revemie  and  Taxation  Code,  Section  105. 

2  For  definition  of  average  see  footnote  to  Table  III. 
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TABLE  II 
Assessed  Value  of  Tangible  Property  Subject  to  Local  Taxation  in  California:  1964 

(In  thousands  of  dollars) 


County 

Land 

Improvements 

Personal 
property* 

Exemptions 

Net  total 

414,853 
940 
9,879 
56,645 
13,722 
26,497 
267,743 
12,901 
65,112 
319,374 
27,147 
64,825 
75,572 
28,061 
392,738 
55,744 
17,382 
8,686 
4,461,229 
39,554 
141,680 
7,508 
32,669 
85,560 
9,106 
8,925 
119,709 
34,519 
13,759 
585,789 
56,063 
8,525 
277,414 
318,906 
17,995 
279,556 
638,117 
392,701 
154,377 
80,275 
300,741 
199,525 
564,345 
86,863 
41,934 
2,515 
20,947 
80,637 
85,408 
92,454 
52,793 
24,568 
6,977 
112,621 
15,132 
315,448 
69,689 
24,326 

1,007,227 
1.420 
32,654 
113,0d4 
18,067 
18,158 
756,462 
11,797 
54,065 
448,001 
21,427 
100,986 
51,180 
15,053 
325,744 
65,445 
25,207 
12,209 
7,572,303 
61,994 
210,881 
6,405 
47,188 
84,962 
10,883 
16,483 
276,257 
63,320 
31,150 
1,288,967 
90,728 
63,984 
473,850 
605,174 
24,094 
755,095 
1,035,646 
846,965 
275,813 
124,400 
606,743 
275,670 
1,116,175 
117,864 
113,731 
2,899 
37,285 
120,309 
201,846 
146,068 
48,565 
30,208 
5,292 
188,354 
28,358 
299,192 
73,056 
36,756 

395,096 
251 
6,520 
39,980 
6,941 
13,354 
147,797 
6,629 
15,034 
155,472 
13,703 
36,279 
24,734 
5,937 
120,249 
29,917 
7,705 
7,349 
2,038,159 
21.277 
41,454 
3,885 
20,456 
42,915 
7,770 
2,931 
73,307 
22,573 
11,503 
266,249 
25.972 
7,285 
108,343 
178,077 
11,212 
174,585 
318,064 
390,209 
119,672 
34,261 
207,258 
67,434 
312,036 
23,938 
36,760 
2,134 
20,818 
32,535 
47,869 
60,207 
23,061 
19.417 
5,004 
82,960 
8,170 
75,735 
33,187 
15,709 

83,995 
45 
739 
6,549 
940 
416 
38.048 
981 
3,183 
31,987 
1,083 
7,544 
3,354 
878 
22,626 
4,250 
1,177 
1,218 
570,793 
2,364 
16,244 
427 
3,358 
6,223 
445 
177 
14,432 
8,473 
1,784 
82,556 
4,640 
863 
27,118 
52.069 
678 
55,067 
108.957 
88,811 
25,506 
5,599 
50,373 
19,044 
132,004 
10,609 
6,210 
261 
2,216 
10,794 
13,344 
13,404 
2,627 
2,015 
450 
10,452 
1,387 
25,854 
5,026 
2,987 

1,733,180 

2,566 

48,314 

Butte     

203,170 

37,791 

57,593 

1,133,954 

Del  Norte 

30,346 

El  Dorado 

131,027 

890,861 

61,194 

194,545 

148,132 

48,174 

Kern        

816,105 

146,855 

49,116 

27,026 

13,499,903 

120,460 

377,771 

17,371 

96,955 

207,213 

27,314 

28,161 

454,842 

111,940 

54,629 

2,058,448 

Placer        

168.123 

78.930 

832,488 

1,050,088 

52,622 

1,154,169 

1,882,871 

1,641,064 

524,355 

233,338 

1,064,368 

523,584 

1,860,552 

218,055 

Sha-sta      

186,215 

7,286 

76,833 

222,686 

321.779 

285,325 

Sutter      

121,791 

72,178 

Trinity                

16,823 

Tulare 

373,383 

50,274 

664,521 

Yolo  

170,907 

Yuba 

73,803 

Totals 

11,718,578 

20,593,109 

6,026,335 

1,594.658 

36,743,364 

*  Excludes  private  railroad  cars. 

SOURCE  :  Board  of  Equalization,  Annual  Report,  1963-64. 


rate  for  all  governmental  units— $9.73  per  $100  of  assessed  value.  En- 
joying the  distinction  of  having  the  lowest  average  tax  rate  in  the 
state  for  1963-64  was  Plumas  County  at  $4.36  per  $100  of  assessed 
value. 

Over  the  past  25  years,  the  assessed  valuation  of  the  state  has  in- 
creased   fivefold— from    approximately    $7    billion    in    1939    to    ap- 
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TABLE   III 
1963-64  Property  Tax  Levies 

(Levies  in  thousands  of  dollars) 


County 

City 
levies 

County 
levies 

School 
district 
levies 

Other 
district 
levies" 

Total 
levies" 

Average 
tax  rate'' 
(percent) 

1 

2 

3 

4 

6 

6 

7 

Alameda 

Alpine 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa- 
Del  Norte 

El  Dorado.. - 

Fresno 

Glenn 

Humboldt 

Imperial 

Inyo 

Kern 

Kings 

Lake 

Lassen 

Los  Angeles.. 
Madera 


Marin 

Mariposa 

Mendocino 

Merced 

Modoc 

Mono 

Monterey 

Napa 

Nevada 

Orange 

Placer 

Plumas 

Riverside 

Sacramento 

San  Benito 

San  Bernardino.. 

San  Diego 

San  Francisco 

San  Joaquin 

San  Luis  Obispo  . 


San  Mateo 

Santa  Barbara. 

Santa  Clara 

Santa  Cruz 

Shasta 

Sierra 

Siskiyou 

Solano... 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare 

Tuolumne 

Ventura 

Yolo 

Yuba 


Totals. 


Tax  Levies  on  Tangible  Property 


35,484 


1,185 

35 

131 

8,293 

107 

150 

7,153 

198 

978 

1,551 

54 

3,507 

684 

73 

79 

176,750 

293 

2,672 


338 
1,155 

48 


3,128 

733 

203 

19,451 

572 

34 

5,443 

8,805 

171 

6,203 

24,064 


6,028 
1,054 

10,815 

2,798 

18,639 

1,549 

633 

5 

359 

2,216 

2,116 

1,887 

421 

225 


1,451 

60 

3,259 

1,061 

502 


364,883 


40,044 

79 

923 

5,445 

817 

1,331 

24,157 

852 

2,532 

21,381 

1,428 

6,263 

3,343 

1,173 

21,413 

3,392 

1,094 

698 

308,395 

3,148 

8,264 

371 

3,120 

5,888 

773 

577 

7,834 

2,848 

1,295 

36,331 

3,208 

1,325 

16,186 

23,807 

1,000 

22,254 

39,327 

99,391 

15,273 

5,699 

17,406 
9,611 

33,398 
5,277 
3,974 
218 
1,733 
3,987 
7,842 
9,658 
2,167 
1,745 
602 

10,233 
1,500 

10,872 
3,989 
1,823 


868,723 


71,514 

32 

1,253 

6,357 

884 
1,332 

49,139 
1,090 
3,570 

28,673 
1,543 
7,726 
5,800 
1,477 

30,571 

5,350 

1,306 

821 

540,173 

3,512 

17,222 

361 

3,230 

7,669 

703 

501 

16,103 

5,029 

1,634 

73,267 

5,698 

1,796 

28,591 

40,789 

1,386 

49,164 

72,379 

40,422 

18,539 

7,780 

53,835 

20,052 

83,577 

7,905 

5,240 

149 

2,823 

7,090 

12,283 

11,430 

3,181 

1,835 

332 

13,693 

1,212 

24,489 

6,327 

2,255 


12,434 


1,412,094 


91 

1,034 

307 

224 

10,700 

237 

973 

2,578 

144 

937 

477 

190 

2,309 

743 

441 

93 

40,615 

300 

1,998 

21 

292 

603 

63 

149 

1,739 

208 

128 

15,353 

963 

201 

7,253 

6,634 

130 

7,486 

8,416 

1,232 

2,512 

1,029 

4,998 

3,207 

6,346 

759 

606 

28 

132 

902 

1,381 

865 

305 

137 

62 

1,346 

178 

5,835 

914 

214 


159,452 


159,476 
111 

2,347 
14,021 

2,013 

3,018 
92,289 

2,286 

7,225 
59,785 

3,313 
15,904 
11,171 

2,894 
57,800 
10,169 

2,914 

1,691 
1,065,933 

7,253 

30,156 
753 

6,980 
15,315 

1,587 

1,227 
28,804 

8,818 

3,260 

144,402 

10,441 

3,356 
57,473 
80,035 

2.687 

85,107 

144,186 

141,045 

42,352 

15,562 

87,054 
35,668 
141,960 
15,490 
10,453 
400 

5,047 
14,195 
23,622 
23,840 

6,074 

3,942 

996 

26,723 

2,959 
44,455 
12,291 

4,794 


2,805,152 


9.73 
4.48 
5.06 
7.50 
5.64 
5.34 
8.85 
7.81 
6.15 
6.97 
5.47 
8.19 
7.89 
6.55 
7.23 
7.04 
6.32 
6.57 
7.95 
6.18 


4.62 
7.28 
8.20 
5.91 
4.61 
6.67 
8.28 
6.73 
7.93 
6.78 
4.36 
7.57 
8.22 
5.19 
8.09 
8.03 
8.93 
8.47 
7.05 

8.77 
7.40 
8.39 
7.68 
6.30 
5.80 
6.71 
6.83 
7.89 
8.83 
5.40 
5.88 
6.63 
7.36 
6.25 
7.64 
7.72 
6.65 


.00 


Tax  Levies  on  Solvenl  Credits 

All  counties 

1,290 

2,038 

1,810 

5,138 

c.lO 

Grand  totals 

366,173 

870,761 

1,413,904 

159,452 

2.810,290 

6.99 

« Excludes  special  assessments  levied  on  limited  categ-ories  of  property  to  finance 
activities  from  which  owners  of  such  properties  derive  special  benefits.  Detail 
may  not  add  to  totals  because  of  rounding.  „    r„   ^,     »  .         ^  ,  , 

»  Total  levies  divided  by  net  total  assessed  values  in  column  6,  ^able6A  and/or  col- 
umn 4,  Table  7,  of  the  Board  of  Equalization's  annual  report  for  the  196^-63 
fiscal  year. 

«  Uniform  rate  throughout  the  State. 

SOURCE :  Board  of  Equalization,  Annual  Report,  1963-64. 
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proximately  $37  billion  in  1964.  However,  the  revenue  collected  has 
increased  almost  tenfold  or  twice  the  rate  of  increase  in  assessed 
value.  Approximately  $284  million  was  collected  in  1939^0  compared 
to  $2.8  billion  in  1963-64.  During  this  25-year  period,  the  average 
statewide  rate  jumped  from  $4.13  per  $100  of  assessed  value  to  $8.00.  It 
must  be  kept  in  mind,  however,  that  in  the  1930 's,  assessed  values  were 
approximately  50  percent  of  market  value  while  the  present  ratio  is 
below  25  percent. 

TABLE  IV 
Yield  of  the  Property  Tax  in  California:  1937-1964 


Fiscal 
year 

Net  assessed 
value  of  tangible 

property 
amount  ($1,000) 

Annual 

percentage 

change 

Tangible 

property  tax 

levies 

amount  ($1,000) 

Annual 

percentage 

change 

Average 
tangible 
property 
tax  rate 

1937-38         

$6,900,399 
7,006,333 
7,093,562 
7,138,547 
7,350,712 
7,679,549 
7,886,211 
8,266,742 
8,541,111 
9,100,843 
10,993.637 
12,193,019 
13,227.730 
13,618,915 
14,736,439 
16,107,000 
17,170,270 
18,229,059 
19,993,440 
21,819,642 
24,308,208 
25,966,688 
27,434,577 
29,600,832 
31,549,630 
33,326,970 
35,066,088 
36,743,365 

'V.l 
1.2 
0.6 
3.0 
4.5 
2.7 
4.8 
3.3 
6.6 

20.8 

10.9 
8.5 
3.0 
8.2 
9.3 
6.6 
6.2 
9.7 
9.1 

11.4 
6.8 
5.7 
7.9 
6.6 
5.6 
5.2 
4.8 

$274,726 

284,362 

293,031 

298,283 

313,155 

311,294 

306,892 

332,877 

367,698 

465,772 

544,439 

663,992 

719,317 

791,353 

845,780 

933,283 

1,019,966 

1,121,911 

1,253,243 

1,416,225 

1,634,412 

1,807,932 

1,990,497 

2,195,588 

2,414,017 

2,606,131 

2,805,152 

's'.l 

3.0 

1.8 

5.0 

-0.6 

-1.4 

8.5 

10.5 

26.7 

16.9 

20.3 

8.3 

10.0 

6.9 

10.3 

9.3 

10.0 

11.7 

13.0 

15.4 

10.6 

10.1 

10.3 

9.5 

7.9 

7.6 

3.98% 

1938-39       

4.06 

1939-40  

4.13 

1940-41 

4.18 

1941-42         

4.26 

1942-43  --- 

4.05 

1943-44 

3.89 

1944-45             

4.03 

1945-46           

4.31 

1946-47         

5.12 

1947-48                  

4.95 

1948-49           

5.45 

1949-50        

5.44 

1950-51  

5.81 

1951-52 

5.74 

1952-53            

5.79 

1953-54       

5.94 

1954-55  

6.15 

1955-56                 

6.27 

1956-57          

6.49 

1957-58       

6.72 

1958-59                     

6.96 

1959-60               

7.26 

1960-61          

7.42 

1961-62       

7.62 

1962-63                    

7.82 

1963-64             -     

8.00 

1964-65           



SOURCE:   Board    of   Equalization    Annual   Reports,   1954-55,    1961-62,    1962-63,    and 
California  State  Controller  Anyiual  Report  of  Assessed  Valuation  and  Tax  Rates. 


The  actual  percentage  of  personal  income  of  Californians  which  is 
used  to  pay  property  taxes  dropped  from  5.5  percent  in  1939  to  2.2 
percent  in  1944  and  rose  to  5.3  percent  in  1963.  Since  the  end  of 
World  War  II,  the  property  owner  has  experienced  a  constant  increase 
in  the  percent  of  personal  income  going  for  property  taxes.  As  Table 
IV  illustrates,  in  almost  every  year  since  World  AVar  II  except  for  two 
Korean  War  years,  the  taxpayer  has  seen  an  increase  in  the  property 
tax  as  a  percentage  of  his  personal  income. 

The  property  tax  paid  by  Californians,  while  increasing  dramatically 
since  World  War  II,  is  comparable  to  that  paid  in  other  urban-indus- 
trial states.  California  ranked  11th  among  all  states  with  respect  to 
the  percentage  of  personal  income  going  for  property  taxes  in  1962. 
Table  V  contains  comparisons  among  all  states  for  1962. 
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TABLE  V 
Property  Tax  as  a  Percentage  of  Personal  Income  in  California  (1937-63) 

(In  millions) 


Year 

Personal  income 

Property  tax* 

Percent 

1937 

$5,132 
5,088 
5,257 
5,839 
7.331 
10,010 
13,281 
14,653 
15,194 
16,084 
16,637 
17,610 
17,835 
19.527 
22.726 
25,089 
26,642 
27,432 
30.224 
33.273 
35,582 
37,241 
40,960 
43,183 
45,776 
49,187 
52.438 

$274 

284 

293 

298 

313 

311 

306 

332 

367 

465 

544 

663 

719 

791 

845 

933 

1,019 

1,121 

1,253 

1,416 

1,634 

1.807 

1.990 

2.195 

2.414 

2,606 

2.805 

5.3% 

1938      

5.5 

1939 - 

5.5 

1940             - 

5.1 

1941 

4.2 

1942 

3.1 

1943 

2.3 

1944             

2.2 

1945 

2.4 

1946 

2.8 

1947 

3.2 

1948            

3.7 

1949          

4.0 

1950       

4.0 

1951     

3.7 

1952                

3.8 

1953 

3.8 

1954         

4.0 

1955      

4.1 

4.2 

1957     

4.5 

4.8 

1959         

4.8 

5.0 

1961   

5.2 

5.2 

1963 

5.3 

•  Property  tax  levies  in  all  local  jurisdictions  in  the  fiscal  year  beginning  with  the 

year  in  the  colum-n  on  the  left. 
SOURCE  :   Computed  from  United  States  Department  of  Commerce,  Qfflce  of  Business 

Economics,  and  State  Board  of  Equalization,  Annual  Reports,  1954-55,   1961-62, 

1962-63. 


III.  SPECIAL  TYPES  OF  TAXABLE  PROPERTY 
A.  SOLVENT  CREDITS 

Webster  calls  intangibles  "those  assets  which  are  not  corporeal" 
such  as  good  will,  a  patent,  the  trust  which  goes  with  a  brand  name, 
stocks  and  bonds,  etc.  These  examples  suggest  the  difficulty  of  assessing 
an  intangible  for  tax  purposes.  They  are  obviously  of  great  value  to 
an  individual  or  a  business,  but  it  is  difficult  to  assign  them  a  dollar 
value  when  taxation  is  the  purpose. 

The  only  intangible  which  we  attempt  to  value  for  taxation  in  Cali- 
fornia is  the  solvent  credit.  These  are  amounts  owing  to  a  party  from 
the  sale  of  a  good  or  service  which  are  not  secured  by  a  mortgage, 
trust  deed,  contract  or  other  obligation  where  land  is  pledged  as  a 
security.  The  value  of  debts  of  like  character  owed  to  Californians 
are  deductible  from  the  credits.  All  notes,  debentures,  shares  of  capital 
stock,  bonds,  deeds  of  trust,  and  mortgages  are  exempt  from  taxation. 
Solvent  credits  are  assessed  at  full  cash  value  and  the  statutory  rate  of 
one  mill  per  dollar  is  applied  as  tax.  While  this  amounts  to  only  10  cents 
per  $100  of  value,  real  and  personal  property  are  assessed  at  25  percent 
of  value  so  the  comparable  tax  on  solvent  credits  is  40  cents  per  $100 
of  assessed  value.  In  1963  this  tax  produced  $5  million  for  local  govern- 
ment in  California  (compared  with  a  total  collection  from  property 
taxes  of  $2.6  billion).  While  the  assessed  value  of  tangible  personalty 
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increased  from  $10  billion  to  $36.7  billion  between  1947  and  1964,  the 
value  of  solvent  credits  increased  to  only  $5.1  billion  from  $1.8  billion. 
Where  solvent  credits  were  18  percent  of  tangible  values  in  1947  they 
are  now  only  14  percent  of  that  value. 

TABLE  VII 

Assessed  Value  of  Solvent  Credits  in  California 

1947-1963 

Solvent  credits  iVet  assessed  value 

assessed  value  all  tangible  property 

1947 $1,864,845,384  $10,993,637,255 

1948 2,090,863,120  12,193,020,000 

1949 2,134,361,024  13,227,731,000 

1950 2,238,452,260  13,618,915,000 

1951 2,761,782,101  14,736,439,000 

1952 3,094,542,999  16,107,000,000 

1953 3,407,792,340  17,170,270,000 

1954 3,579,795,750  18,228,961,000 

1955 3,903,903,661  19,993,440,000 

1956 4,437,852,940  21,819,002,000 

1957 4,975,531,572  24,308,207,000 

1958 3,060,685,776  25,966,688,000 

1959 3,524,511,000  27,434,577,000 

I960 4,029,952,000  29,600,832,000 

1961 3,904,830,000  31,549,630,000 

1962 4,416,543,000  33,326,914,000 

1963 5,138,400,000  35,066,088,000 

1964 5,199,439,000  36,743,364,000 

SOURCE:  Board  of  Equalization  Annual  Reports,  1947-48 — 1963-64. 

Why  are  solvent  credits  taxed  in  California  while  all  other  forms 
of  intangibles  are  exempt?  The  exemption  of  most  intangibles  is  dis- 
criminatory with  respect  to  tangible  property ;  it  encourages  the  trans- 
fer of  capital  into  intangibles  rather  than  into  real  estate  and  tangible 
goods. 

The  taxation  of  intangibles  has  always  been  a  difficult  problem.  It  was 
summarized  by  the  California  Tax  Commission  in  1929  in  these  words : 
"The  history  of  taxation  in  this  country  since  the  Civil  War 
is  largely  the  history  of  the  gradual  disintegration  of  the  general 
property  tax.  With  the  growth  of  the  corporate  form  of  organiza- 
tion and  the  development  of  the  technique  of  subdividing  the  inci- 
dents of  ownership  in  property  with  the  aid  of  various  types  of 
paper  instruments  it  became  increasingly  difficult  to  provide  satis- 
factory methods  of  offsetting  liabilities  against  assets  and  the  gen- 
eral property  tax  gradually  became  a  very  unjust  tax  because  of 
the  large  amount  of  double  taxation  necessarily  involved  in  the 
efforts  to  include  intangible  property  on  the  assessment  rolls.The 
various  evidences  of  ownership  were  easily  concealed,  and  it  proved 
entirely  feasible  for  the  taxpayer  to  escape  most  of  the  evils  of 
double  taxation  by  the  simple  process  of  the  refusal  to  disclose  his 
holdings  of  intangibles.  In  a  majority  of  the  states  of  the  Union, 
the  hopelessness  of  attempting  to  administer  successfully  the  gen- 
eral property  tax  under  these  conditions  was  recognized  to  a  greater 
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or  less  extent,  and  modifications  were  introduced  in  the  tax  systems 
of  the  states  in  the  form  of  special  low-rate  taxes  on  intangibles 
or  in  the  form  of  taxes  on  income.  In  California  evidences  of  this 
movement  are  found  in  such  provisions  as  the  following : 

"(1)   The  constitutional  provision  adopted  in  1910  exempting 

real  estate  mortgages  from  taxation; 

"(2)   The  exemption  of  shares  of  stock  in  corporations  to  the 

—  extent  that  the  property  of  the  corporation  itself  is  taxed  in  this 

—  state;  and 

*'(3)  The  solvent-credits  amendment  to  the  constitution,  passed 
in  1924,  together  with  the  legislation  based  upon  it."  ^ 

In  1929,  the  Legislature  enacted  the  Bank  and  Corporation  Fran- 
chise Tax  Act  and  a  solvent  credits  law  with  the  hope  that  a  low  rate 
would  lead  people  to  disclose  their  intangibles  and  pay  the  tax.  The 
rate  was  fixed  at  1  mill  to  the  dollar  for  solvent  credits  and  2  mills  on 
stocks  and  bonds.  Subsequent  legislation  exempted  stocks  and  bonds. 

In  1933,  the  California  Tax  Research  Bureau  began  to  evaluate  the 
results  of  the  1929  law.  Their  studies  indicated  that  almost  all  of  the 
intangibles  were  escaping  taxation.  With  respect  to  solvent  credits, 
they  observed : 

"The  taxation  of  bank  accounts  and  such  solvent  credits  as  book 
accounts,  conditional  contracts  of  sale  and  unsecured  notes,  is  also 
productive  only  in  small  measure,  the  current  annual  tax  product 
being  only  about  $400,000  for  the  entire  State.  The  taxation  of 
solvent  credits  as  a  class  presents  no  very  different  prohlem  from 
tJfat  of  taxation  of  intangibles  generally,  except  the  distinction 
between  savings  deposits  and  deposits  in  commercial  banks."  (Em- 
phasis in  the  report. )  * 

Bank  deposits  are  not  taxable  as  solvent  credits  since  they  do  not 
arise  from  the  sale  of  goods  and  services. 

In  addition  to  the  difficulty  of  locating  and  assessing  intangible  per- 
sonal property  there  is  the  problem  of  double  taxation  since  property 
represented  by  mortgages  and  stocks  is  already  taxed.  Other  types  of 
intangibles  may  be  reached  more  equitably  by  some  other  form  of  levy 
— the  income  tax  for  instance. 

Since  most  intangibles  are  not  now  taxed  in  California,  this  field 
of  property  taxation  has  received  little  attention  in  recent  years.  There 
are  only  nine  states  (not  including  Alaska  where  there  is  local  option) 
in  which  all  intangible  property  is  legally  part  of  the  base  for  local 
general  property  taxation.  In  Illinois  and  New  Mexico  some  of  the  in- 
tangibles are  subject  to  state  assessing  while  others  are  left  to  the  local 
assessors.  There  are  15  states  not  taxing  intangibles  through  property 
taxation.  Table  IX  shows  the  assessable  values  of  intangibles  in  states 
subjecting  them  to  general  property  taxation  (except  in  Alaska,  New 
Mexico,  and  Tennessee  where  information  was  not  available)  and  also 
lists  the  states  in  which  no  property  tax  applies  to  intangibles. 

^  Final  Report  of  the  California  Tax  Commission,  Submitted  to  the  Governor,  March 
5,  1929,  California  State  Printing  Office,  pp.  255-256.  ^      ^   ^        ,.     .. 

*  Summary  Report,  California  Tax  Research  Bureau,  State  Board  of  Equalization, 
California  State  Printing  Office,  December  1,  1932. 
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TABLE  VIII 
Assessed  Value  of  Solvent  Credits:  1964 

(In  thousands  of  dollars) 


Intangible  property* 
(solvent  credits) 

County 

Intangible  property* 
(solvent  credits) 

County 

State 
assessed 

Locally 
asse  'sed 

Total 

State 
assessed 

Locally 

assessed 

Total 

1 

2 

3 

4 

1 

2 

3 

4 

A 

851 

$244,359 

$244,410 

Placer 

$193 
72 
80 
41 

$3,065 

472 

38,405 

107,480 

$3,258 

Plumas 

544 

10 
18 

10 
5,236 

Riverside 

38,485 

Butte 

5,218 

Sacramento 

San  Benito 

107.521 

493 
23,281 

493 

23,367 

143 

San  Bernardino.. - 

San  Diego 

San  Francisco 

San  Joaquin 

San  Luis  Obispo... 

1,007 

5,411 

26,134 

3 

51,503 
125,712 
620,499 

26,246 
4,730 

95,137 

17,004 

185,683 

9,930 

2,043 

52,510 

Contra  Costa 

Del  Norte 

86 
143 

131.123 
646,633 

26,249 

13 

43,643 

48,656 

4,730 

San  Mateo 

95.137 

Humboldt 

1 

8 

1 
8 

Santa  Barbara 

17,004 

Santa  Clara 

Santa  Cruz 

Shasta 

486 

6 

195 

186.169 

TTorn 

225 

23,639 
3,410 

26,864 
3,410 

2,233 

Siskiyou 

260 

1,598 

1,271 

6,552 

20,961 

1,934 
1,802 

1.858 

Solano 

1.271 

Los  Angeles 

48,319 
23 

3,16),926 
1,357 

12,407 

3,218,245 
1,380 

12,407 

22 

2,969 

7,567 

31 

9 

9,437 
2,026 

6.552 

Stanislaus 

Sutter 

116 

21.077 

1.934 

22 

135 

42 

31 

9 

Tehama 

1.802 

157 

10.847 

14 

Mendocino 

Merced 

2,834 
7,525 

Trinity 

Tulare 

157 
5 
14 

'""lo.m 

Modoc 

Ventura 

22,157 
4,906 
2,148 

22.157 

0,437 
2,026 

Yolo.. 

3 

4,909 

Yuba 

Totals 

$83,327 

$5,116,112 

8 

19),477 

196,485 

$5,199,439 

*  Solvent  credits  are  taxed  at  1  mill  per  dollar ;  the  proceeds  are  divided  equally 
amonrthe  countv  the  .ity,  ar^d  the  school  district  if  the  situs  of  the  Property 
fswUhin  an  incorporated  municipality,  and  equally  beween  the  county  and  the 
school  district  if  not. 

SOURCE:  Assessment  records  of  the  board  and  reports  of  county  auditors  and 
county  assessors  to  the  board.  Board  of  Equalization,  Annual  Report,  1963-64. 
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TABLE  IX 

Assessable  Valuo  of  intangibles  in  States  Subjecting  Them  to 

General  Property  Taxation:  1961 

(in  millions  of  dollars) 

Arkansas    15         Texas _ 292 

Illinois    483         West  Virginia 

Louisiana H-t         Wyoming   

Montana     8 

States  Where  No  Property  Tax  Applies  to  Intangibles 

Arizona  Missouri  Z^T^'K 

Colorado  New  Hampshire  Washington 

Connecticut  New  York  Wisconsin 

Hawaii  Oregon  and  District 

Idaho  South  Carolina  of  Columbia 

Massachusetts  Utah 
SOURCE:  U.S.  Bureau  of  the  Census.  Census  of  Governments,  1962,  Taxable  Prop- 
erty Values,  p.  6. 
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The  other  25  states  each  have  some  complieuted  formula  for  assess- 
ing a  tax  on  intangibles  or  certain  classes  of  them. 

While  it  is  a  very  persuasive  argument  that  "solvent  credits"  should 
be  tax  exempt  as  it  is  illogical  to  exempt  all  olher  intangibles  and  tax 
this  form,  we  must  weigh  this  against  a  $5  million  loss  of  revenue 
to  local  government  and  consequent  shift  of  the  tax  base  to  other  forms 
of  property. 

B.  POSSESSORY  INTERESTS 

1 .  Definifion  and  Nature  of  Possessory  Interests 

A  possessory  interest  constitutes  a  private  right  to  the  possession 
and  use  of  publicly  owned  property.  In  California  private  leases  of 
government-held  real  property  and  improvements  have  been  held  to 
be  assessable  and  taxable  to  the  lessee.  [San  Pedro  R.R.  Co.  v.  Los  An- 
geles (1914),  167  Cal.  425;  Kaiser  Company,  Inc.  v.  Beid  (1947),  30 
Cal.  2d  610.]  However,  under  the  provisions  of  the  Harbors  and  Navi- 
gation Code,  possessory  interests  in  property  owned  by  the  San  Fran- 
cisco Port  Authority  are  exempt  from  taxation. 

Section  107  of  the  Bevenue  and  Taxation  Code  defines  possessory 
interests  to  mean : 

a.  Possession  of,  claim  to,  or  right  to  the  possession  of  land  or 
improvements,  except  when  coupled  with  ownership  of  the  land 
or  improvements  in  the  same  person. 

b.  Taxable  improvements  on  tax-exempt  lands. 

However,  there  is  presently  no  statutory  authorization  for  taxation  of 
possessory  interests  in  personal  property.  [General  Dynamics  Corpora- 
tion V.  County  of  Los  Angeles  (1958),  51  Cal.  2d  59.] 

Possessory  interests  in  California  are  widespread.  They  range  from 
harbor  leases  in  Los  Angeles  to  Indian  land  in  Palm  Springs  to  national 
park  and  forest  land  in  various  parts  of  the  state.  Many  of  the  most 
valuable  possessory  interests  in  California  can  be  characterized  as  un- 
usual property  rights  in  real  estate.  A  concessionnaire  running  the 
only  restaurant  in  a  national  or  state  park  can,  because  of  the  location, 
increase  earnings  due  to  his  monopoly  operation.  This  unique  situa- 
tion makes  the  possessory  interest  more  valuable  since, competitors  are 
not  nearby. 

2.  Value  in  California 

Possessory  interests  in  real  estate  in  California  amounted  to  more 
than  $165  million  in  assessed  value  in  1963.  Of  this  total,  $77  million 
was  in  Los  Angeles  County.  Using  the  average  $8.00  tax  rate,  posses- 
sory interests  contribute  approximately  $13  million  in  tax  revenue  to 
support  local  government. 

A  breakdown  of  possessory  interests  assessment  by  county  in  1963 
is  shown  in  Table  X. 
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TABLE  X 
Possessory  Interests,  Assessed  Values  by  County:  1963 

Alameda $2,096,600         Orange   ^^'^^5'fS 

Alpine 258,100         Placer 690,100 

Amador    Plumas 150,720 

Butte    19,010         Riverside    5,500,000 

Calaveras 25,000         Sacramento    8,350,810 

Colusa 500         San  Benito 85,500 

Contra  Costa 1,059,590         San   Bernardino   3,087,000 

Del   Norte   3,340         San  Diego 23,572,130 

El  Dorado 2,150,000         San  Francisco 6,033,000 

Fresno    857,460         San   Joaquin 396,000 

Glenn    69,740         San   Luis   Obispo 460,000 

Humboldt 422,040         San  Mateo 4,573,020 

Imnerial               _     115,000         Santa  Barbara 2,600,000 

Inyo                           "                                  -         Santa    Clara   6,886,290 

Kern 1,559,570         Santa   Cruz 344,590 

Kings    40,000         Shasta    477,245 

Lake 8,500         Sierra 

Lassen    40,000         Siskiyou   ^^l'??? 


Los  AngeresMIII'IIIII 77,275,000         Solano 7,750 

Madera 158,920         Sonoma _ 84,290 

Marin 541,070         Stanislaus    130,000 

Mariposa    159,545         Sutter None 

Mendocino    25,290         Tehama    _ 4,560 

Merced   44,700         Trinity   <63,880 

Modoc 11,620         Tulare     700,000 

Mono     2,444,550         Tuolumne 233,240 

Monterey    50,000         Ventura    ^'^^^'?n2 

Napa 337,080         Yolo    55,197 

Nevada 71,910         Yuba 40,940 

GRAND  TOTAL:     $165,108,077 
SOURCE  •  Information  supplied  the  Assembly  Committee  on  Revenue  and  Taxation  by 
the   county  assessors   of   California.   Amador,   Inyo,   and   Sierra   Counties   did   not 
respond  to  the  Committee's  questionnaire.  None  of  the  tables  derived  from  this 
source  have  entries  for  those  three  counties. 

3.  Meihod  of  Valuation 

The  evaluation  of  possessory  interests  in  government  owned  real 
property  has  been  a  continuing  source  of  controversy  since  the  Cali- 
fornia Supreme  Court,  in  DeLuz  Homes,  Inc.  v.  San  Diego  County 
(1955),  45  Cal.  2d  546,  ruled  that  there  can  be  no  deductions  for  rental 
or  amortization -in  arriving  at  the  taxable  value  of  the  leasehold. 

This  case  overturned  the  earlier  case  of  Blinn  Lumher  Company 
V.  County  of  Los  Angeles  (1932),  216  Cal.  474,  which  established  the 
assessed  value  of  a  possessory  interest  as  the  bonus  value  of  the  lease. 
The  Blinn  case  held  that  in  valuation  of  possessory  interest  in  gov- 
ernment-owned land,  deductions  should  be  made  from  gross  income 
for  rentals  to  become  due  under  the  lease  and  for  amortization  of  the 
costs  of  improvements  by  the  lessee  that  would  revert  to  the  lessor. 
In  effect,  the  court  in  the  Blinn  case  declared  it  to  be  unfair  and  im- 
proper to  assess  a  leasehold  on  any  value  other  than  that  which  could 
be  directly  realized  on  an  open  market  sale. 

For  over  25  years,  possessory  interests  in  California  were  assessed 
on  a  "bonus  value"  basis.  During  that  time,  many  long  term  leases 
were  negotiated  on  publicly  owned  lands. 

In  the  DeLuz  case,  the  court  overturned  the  Blinn  case  and  revolu- 
tionized the  method  of  valuing  possessory  interests. 
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The  court  said  that  in  valuing  a  leasehold  interest  in  exempt  lands 
and  improvements  by  the  capitalization  of  income  method  it  is  im- 
proper, in  computing  the  anticipated  net  income  to  be  capitalized, 
to  deduct  from  anticipated  gross  income  the  lessee's  charges  for  rent, 
amortization  of  his  investment,  or  payment  of  principal  or  interest 
on  his  mortgage  debt.  According  to  the  manual  published  by  the  State 
Board  of  Equalization,  an  appraiser  can  determine  the  value  of  pos- 
sessory interest  by  three  methods  : 

1.  By  determining  the  present  worth  of  the  benefits  of  use  of  the 
property  for  the  probable  period  of  possession  without  deducting 
the  rentals  or  other  so-called  "burdens," 

2.  By  determining  the  present  worth  of  the  reversionary  value  to 
the  public  agency  and  subtracting  that  from  the  present  full  fee 
value  of  the  property. 

3.  By  using  sales  prices  of  the  lessee's  equities  in  comparable  pos- 
sessory interests  plus  the  present  worth  of  the  future  rents. 

Recognizing  that  many  owners  of  long-term  leases  would  be  adversely 
affected  by  the  decision,  the  Legislature,  by  statute  in  1957,  required 
tha,t  possessory  interests  created  and  still  operating  under  an  unrenewed 
lease  contracted  before  December  25,  1955,  must  continue  to  be  assessed 
under  the  old  Blinn  rule.^  In  these  instances,  the  value  of  the  taxable 
interest  is  actually  the  bonus  value  of  the  lease. 

In  almost  everv  legislative  session  since  1955,  an  attempt  has  been 
made  to  restore  "the  Blinn  rule  to  all  possessory  interests.  After  a 
favorable  recommendation  of  the  1961-63  Interim  Committee  on  Reve- 
:iiue  and  Taxation,  AB  460  was  introduced  in  the  1963  Legislature  for 
that  purpose.  This  measure  passed  the  Assembly  but  failed  m  the 
Senate.  . 

Three  factors  enter  into  the  consideration  of  a  change  of  method  of 
evaluating  possessory  interests:  equity,  economic  effects  and  constitu- 
■tionality. 

EQUITY 

To  some,  it  is  inequitable  that  possessory  interests  are  taxed  at  all 

■  because  the  fee  is  in  public  ownership  even  though  the  right  to  present 

use  and  possession  is  privately  held.   On  this  point,  the   California 

Supreme  Court  said  in  The  Texas  Company  v.  County  of  Los  Angeles, 

^,(1959)  52  CA.  2d  55: 

''As  we  pointed  out  in  the  DeLuz  Case,  the  value  of  a  long- 
term  possessory  interest  may  approach  the  value  of  the  fee,  and 
even  in  the  case  of  land  that  does  not  depreciate  in  value,  the 
-  present  value  of  a  reversion  that  cannot  be  enjoyed  for  many  years 
may  be  small  compared  to  the  present  value  of  the  use  m  the  in- 
terim. Thus,  the  value  of  the  right  to  use  the  land  in  perpetuity 
may  be  little  greater  than  the  value  of  the  right  to  use  it  for  the 
duration  of  a  long  term  lease,  and  in  such  a  case  a  purchaser 
of  the  fee  of  unleased  land  would  pay  or  agree  to  pay  little  more 
than  a  lessee  would  for  a  long  term  lease.  We  would  trifle  with 
reality  to  hold  that  nevertheless  the  lessee  received  nothing  of  value 
whereas  the  purchaser  received  full  value  of  the  fee. 

^Revenue  and  Taxation  Code,  Section  107.1. 
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The  real  dispute  centers  on  the  method  of  valuation,  however,  rather 
than  on  the  question  of  taxability.  Persons  supporting  a  return  to  the 
Blinn  rule  claim  that  the  DeLuz  rule  puts  a  tax  on  a  liability  (i.e., 
future  rentals)  and  that  this  is  highly  inequitable.  It  is  argued  that 
the  value  of  a  leasehold  is  worth  no  more  than  the  capitalized  difference, 
if  any,  between  the  actual  rent  and  a  fair  rental  value.  They  contend 
that  "the  bonus  value  of  the  lease— the  amount  for  which  the  lease 
could  be  sold— is  the  equitable  method  of  taxing  a  possessory  interest. 
However,  if  carefully  evaluated,  it  can  be  seen  that  the  DeLuz  method 
of  valuation  is  not  inequitable  compared  to  the  treatment  of  like  fee- 
owned  property.  The  rental  value  of  the  possessory  interest  is  an 
indicator  of  value— just  as  the  sale  price  is  an  indicator  of  value  of 
fee-owned  property.  If  the  possessory  interest  is  very  valuable,  the 
payments  for  the  lease  will  be  high.  Conversely,  if  a  possessory  interest 
is  virtually  worthless,  it  can  be  leased  for  very  little. 

If  a  person  leasing  a  possessory  interest  pays  a  lump  sum  for  the 
privilege  at  the  outset  and  makes  no  further  payments,  then  the  market 
price  for  which  he  could  subsequently  sell  his  interest  would  reflect 
the  value  of  the  possessory  interest.  If  future  rents  are  unpaid,  the 
sales  price  serves  only  as  an  indication  of  the  equity  value.  This  can  be 
compared  to  fee-owned  property  where  the  sale  of  the  equity  takes 
place  but  the  total  market  value  is  the  sum  of  the  equity  and  the 
mortgage  which  is  assumed.  In  other  words,  if  the  concept  of  the  old 
Blinn  rule  were  to  be  extended  to  residential  property  owned  m  fee, 
the  homeowner  would  pay  property  taxes  only  on  his  equity  m  the 
property  rather  than  on  the  total  value  of  the  property,  and  the  owner 
of  the  mortgage,  if  not  a  tax  exempt  entity,  would  pay  tax  on  the 
mortgage. 

This  is  not  to  say  that  a  tax  system  based  on  the  Blinn  rule  per  se 
would  be  inequitable.  If  all  property  were  to  be  taxed  under  this  con- 
cept the  tax  might  be  as  sensible  or  even  better  than  the  property  tax 
as  it  exists  in  the  United  States.  A  net  worth  tax,  as  used  m  some 
European  countries,  is  a  tax  on  equity— the  net  assets  of  a  person  minus, 
his  liabilities.  However,  much  more  study  of  this  system  of  taxation  is 
needed  before  any  moves  toward  the  net  worth  tax  are  contemplated  m 
California. 

ECONOMIC  EFFECTS 

Valuation  of  possessory  interest  under  the  DeLuz  rather  than  Blinn 
rule  will  primarily  affect  the  rentals  the  governmental  lessors  are  able 
to  secure.^  Instead  of  being  able  to  charge  the  lessee  high  rentals  to 
reflect  the  tax  advantage,  governmental  units  will  not  get  more  m 
net  rentals  than  a  private  owner  of  a  similar  piece  of  property.  Pros- 
pective  tenants  would  be  unwilling  to  pay  a  premium  for  being  on 
public  property.  Competition  between  government  and  private  lessors 
will  more  nearly  be  equalized. 

The  extent  of  this  shifting  will  result  in  the  distribution  of  the  "tax 
money"  on  a  broader  base— to  schools,  cities,  counties,  and  special  dis- 
tricts—rather than  just  to  the  governmental  unit  leasing  the  property. 

•In  some  Instances,  the  lessor  Is  not  a  governmental  body  As  an  example.  In  Palm 
Springs,  tenants  of  tax-exempt  land  held  ^y,^lI^  United  States  ^f^^ernment  for 
Indians  had  possessory  interest  assessments  totaling  $3,492,000  placea  on  tneir 
Interests. 
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Many  of  the  possessory  interests  in  California  are  in  federal  land.  The 
DeLuz  rule  results  in  transfering  the  tax  in  part  at  least  to  the  federal 
government  in  these  instances. 

Prior  to  the  DeLuz  rule,  the  premium  rentals  obtained  by  airports 
and  harbors  were  often  used  to  improve  phydcal  facilities  to  the  in- 
direct benefit  of  the  tenants.  If  improvements  cannot  be  financed  out  of 
normal  operating  revenues  without  the  ' '  tax  premium, ' '  the  tax  rate  of 
the  district  must  be  raised  or  fees  charged  to  the  users  of  the  facilities 
will  have  to  be  increased,  or  some  other  type  of  governmental  subsidy 
will  have  to  be  obtained.  For  example,  at  the  public  airport,  the  costs 
could  be  charged  against  the  airlines  using  the  field.  If  the  subsidy  route 
were  to  be  used,  it  would  be  a  visible  subsidy  rather  than  a  subsidy 
hidden  through  reduced  assessments,  and  the  public  would  be  in  a  better 
position  to  evaluate  the  benefits  received  for  the  money  expended.  At 
this  point,  the  question  is  always  raised  as  to  the  equity  in  subsidizing 
one  form  of  the  transportation  industry — airlines  and  shipping — di- 
rectly or  indirectly  through  tax  preferences  while  not  providing  the 
same  help  for  railroads. 

CONSTITUTIONAL   QUESTION 

There  is  some  question  whether  the  Legislature  can  reverse  the  DeLuz 
rule  by  other  than  a  constitutional  amendment,  although  the  Legisla- 
tive Counsel  has  concluded  that  a  basis  exists  for  a  statutory  change."^ 
This  opinion  is  based  upon  Forster  Shipbuilding  Company  v.  County  of 
Los  Angeles,  (196U),  54  Cal.  2nd,  450,  where  tiie  court  said: 

"This  method  of  determining  value  was  held  improper  in  the 
DeLuz  case,  but  plaintiffs  maintain  that  the  case  was  based  upon 
a  construction  of  "full  cash  value"  as  used  in  the  applicable 
statutes  rather  than  in  the  Constitution.  We  do  not,  however, 
reach  the  question  of  whether  DeLuz  declared  a  statutory  or  con- 
stitutional rule. ' ' 

4.  Tax-exempt  Possessory  Interests 

In  1953,  Los  Angles  County  began  assessing  and  taxing  the  posses- 
sory interest  in  government-owned  personal  property  in  the  possession 
of  a  private  party,  usually  a  defense  contractor.  The  United  States 
Supreme  Court  in  1958  upheld  the  constitutionality  of  this  form  of 
taxation.* 

Subsequently,  the  California  Supreme  Court  struck  down  this  tax 
in  California.  In  General  Dynamics  Corporation  v.  County  of  Los  An- 
geles (1958),  51,  Cal.  2nd  59,  the  court  ruled  that  the  statutes  of  Cali- 
fornia did  not  authorize  such  a  tax.  As  a  result,  Los  Angeles  County 
had  to  refund  over  $60  million  to  the  contractors.  Legislation,  which 
w^as  destined  to  become  highly  controversial,  was  introduced  at  the  1959 
legislative  session  to  allow  this  form  of  taxation.  AB  487  passed  the 
Assembly  but  was  killed  in  the  Senate.  This  defeat  was  one  of  the  rea- 
sons for  the  ill-fated  attempt  to  reapportion  the  state  Senate  in  1960. 

While  it  would  appear  illogical  to  tax  possessory  interests  in  land 
and  improvements  but  not  in  personalty,  there  has  been  some  fear 
that  if  California  were  to  tax  possessory  interests  in  personalty  we  could 

» Legislative  Counsel  Opinion  #18321,  dated  May  15,  1863. 
'City  of  Detroit  v.  Murray  Corporation  (1958),  355  US  489. 
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not  compete  as  effectively  for  the  defense  contract  dollar.  Because  of 
the  great  volume  of  the  defense  contract  busmess  done  in  California, 
the  question  is  of  major  concern.  Recent  figures  show  that  approxi- 
mately 23  percent  of  all  prime  contracts  awarded  by  the  Department  of 
Defense  and  61  percent  percent  of  the  prime  contracts  awarded  by 
NASA  went  to  California  firms.^  As  a  result,  according  to  reports  of 
the  California  Department  of  Industrial  Relations,  35.3  percent  of 
California's  manufacturing  workers  are  employed  in  the  aircraft,  mis- 
siles, and  electronics  fields. 

Anticipated  reductions  in  federal  spending  on  defense  contracts 
make  the  problem  even  more  critical  and  interstate  competition  even 
more  intense.  California's  share  of  military  prime  contracts  for  the 
first  three  months  of  1964  amounted  to  $1,113,871,000  or  18.7  percent 
of  the  national  total,  compared  with  $1,508,376,000  or  23.4  percent  of 
the  national  total  for  the  1963  period. 

Over  a  longer  term  the  decline  was  softer.  California's  share  of  prime 
contracts  for  the  nine  months  through  March  31,  1964,  totaled  $3,695,- 
312,000  or  21.4  percent  of  the  national  total,  compared  with  $4,149,594,- 
000  or  23.2  percent  a  year  earlier.  This  was  offset,  however,  by  a  dou- 
bling in  California's  share  of  contracts  of  the  National  Aeronautics 
and  Space  Administration  for  the  latter  half  of  1963,  the  latest  statisti- 
cal period  available.  The  state's  share  jumped  from  $371,308,000  in  the 
first  half  of  1963  to  $717,250,000  in  the  second  half— 50%  of  the  na- 
tional total. 

The  net  result  of  military  and  NASA  contracts  combined^  so  far  has 
been  a  slight  sag  in  statewide  manufacturing  employment — in  an  ever- 
growing labor  market — but  not  an  acute  decrease.  For  June,  1964, 
combining  the  four  federal  categories  principally  involved  in  aerospace 
and  missiles — ordnance,  electrical  equipment,  aircraft,  and  instruments 
in  the  Los  Angeles-Long  Beach  metropolitan  area  that  is  the  in- 
dustry's heart,  employment  slipped  from  356,800  of  a  year  before  to 
350,200,  a  drop  of  1.8  percent.^^ 

In  1959,  New  York  Governor  Nelson  A.  Rockefeller  vetoed  three 
measures  which  would  have  permitted  the  taxation  of  possessory  in- 
terests in  government-owned  personal  property  in  New  York.  In  his 
veto  message.  Rockefeller  said : 

' '  These  bills  by  imposing  an  unexpected  burden,  may  cause  these 
firms  to  leave  the  state.  Many  of  the  affected  firms  are  large,  multi- 
plant  companies  which  keenly  compare  the  cost  of  the  operations 
of  their  several  plants  located  in  different  states.  They  are  in  a 
position  to  shift  production  to  plants  in  other  parts  of  the  country. 

"Even  more  drastic  could  be  the  effect  of  these  bills  on  the 
awarding  of  defense  contracts  by  the  federal  government.  The 
burden  which  would  be  imposed  by  these  bills  could  be  a  sufficient 
make-weight  in  federal  decisions  to  cause  contracts  and  new  in- 
stallations to  be  placed  elsewhere. ' '  ^^ 

•  statement  by  Hon.  Robert  W.  Crown,  Chairman  of  the  California  Assembly  Com- 
mittee on  Ways  and  Means,  before  the  United  States  Senate  Subcommittee  on 
Employment  and  Manpower,  November  7,  1963. 

10 New  York  Times  News   Service  reported  in  the  Sacramento  Bee,  August  lb,   I9b4. 

"Quoted  in  Karl  E.  Wolf,  "Taxation  of  Contractors'  Possession  and  Use  of  Goyern- 
ment  Property,"  Proceedings  of  the  National  Tax  Association,  1961,  Harrisburg, 
Pennsylvania,  pp.  507-509. 
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Philip  Watson,  Los  Anpeles  County  Assessor,  has  determined  that  the 
enactment  of  a  possessory  interest  tax  would  add  3.1  cents  per  labor 
hour  to  contract  costs. ^- 

It  would  be  folly  to  argue,  however,  that  the  possessory  interest  in 
government-owned  personal  property  is  of  no  value  to  the  lessee.  In 
many  cases,  the  value  to  the  lessee  is  as  great  as  if  the  property  were 
owned  outright.  In  a  limited  way,  the  tax  exemption  frees  capital  for 
other  types  of  activities.  To  the  extent  that  these  businesses  compete 
with  businesses  which  do  not  enjoy  this  kind  of  tax  exemption,  there  is 
an  equity. 

If  the  Legislature  were  to  allow  local  governments  to  tax  possessory 
interests  in  government-owned  personal  property,  the  tax  base  in  a 
number  of  areas  would  be  broadened  substantially.  Assessor  Watson, 
an  advocate  of  this  plan,  estimates  that  an  additional  $550,000,000  in 
assessed  value  could  be  placed  on  the  tax  rolls  in  his  county.^^  Over 
$30,000,000  in  additional  tax  revenue  from  this  source  would  permit 
a  property  tax  reduction  for  all  other  property  owners.  The  tax  impact 
would  also  be  great  in  other  aerospace  oriented  centers  such  as  San 
Diego,  Sacramento,  Santa  Clara  and  Santa  Barbara  Counties.  Revenue 
estimates  must  be  hedged  by  the  assumption  that  the  tax  impact  will 
not  cause  relocation  of  contractors  or  shifting  of  contracts.  If  this  were 
to  happen,  potential  revenues  could  be  substantially  reduced.  If  eco- 
nomic activity  is  not  reduced,  a  possessory  interest  tax  simply  means 
that  part  of  California's  tax  burden  can  be  shifted  onto  the  federal 
government  or  onto  the  defense  contractor. 

It  has  been  reported  that  some  industry  opposition  to  a  possessory 
interest  tax  has  been  diminished  as  a  result  of  a  decision  by  the  Armed 
Services  Board  of  Contract  Appeals  in  February  1964.1^  The  board  up- 
held the  government  position,  ruling,  in  effect,  that  personal  property 
taxes  on  property  owned  in  fee  by  the  contractor  and  used  for  com- 
mercial businesses  were  not  allowable  as  an  allocable  cost  against  de- 
fense contracts  since  possessory  interests  in  government-owned  per-, 
sonal  property  are  not  taxable  under  California  law. 

The  desirability  of  tax-exempt  status  for  possessory  interests  in  gov- 
ernment-owned personal  property  essentially  hinges  on  two  questions: 

1.  Would  a  possessory  interest  tax,  raising  costs  approximately  3.1 
cents  per  contract  hour,  have  any  measurable  impact  in  causing  defense 
contracts  to  be  shifted  to  states  without  such  a  tax  ? 

If  the  answer  to  this  question  is  no,  then  the  possessory  interest  tax 
would  be  highly  desirable  as  it  would  enable  Californians  to  shift 
some  of  their  property  tax  burden  to  the  federal  government.  How- 
ever, a  categorical  yes  or  no  cannot  be  given  to  this  question. 

Most  defense  contracts  are  not  awarded  as  a  result  of  competitive 
bidding.  The  government  recognizes  other  factors,  such  as  plant  facil- 
ities and  skills  of  the  labor  force  in  awarding  contracts. 

However,  the  percentage  of  prime  contracts  awarded  by  the  Depart-; 
ment  of  Defense  through  open  competition  was  up  from  32.9  percent 

12  Letter   from   Philip   Watson   to    Hon.    Edmund   G.    Brown,    Governor   of    California, 
April  3,  1964.  .  .    ^     ^„„, 

"Letter  from   Philip  Watson   to   Hon.   Nicholas  C.   Petris,   dated  Perbuary   11,    1964. 

"Armed  Services  Board  of  Contract  Appeals,  Appeals  No.   619  6,  6197,  6386  of  Lock- 
heed Aircraft  Corporation,  Decision,  February  3,  1964. 
2— L.-1178 
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in  fiscal  1961  to  38.6  percent  in  fiscal  1964.^^  Under  competitive  bid- 
ding, a  contractor  obviously  must  add  the  cost  of  a  possessory  interest 
tax  to  his  bid.  This  is  an  increase  in  the  cost  of  doing  business.  Whether 
this  marginal  cost  will  be  enough  to  influence  the  outcome  of  the  bid 
is  speculative.  Procurement  under  noncompetitive  bidding  is  at  the 
whim  of  the  buyer.  Higher  costs  due  to  a  possessory  interest  tax  would 
not  necessarily  preclude  a  contractor  from  obtaining  a  contract  even 
though  these  costs  may  be  raised  above  those  of  a  competitor.  As  an 
alternative,  the  defense  contractor  may  choose  to  absorb  this  added 
cost  rather  than  including  it  in  his  bid.  To  this  extent  the  possessory 
interest  tax  would  be  absorbed  by  the  stockholders  of  the  company. 

2.  Should  the  state,  in  effect,  subsidize  certain  industries  by  giving 
tax  relief  ? 

If  one  accepts  the  universality  of  the  property  tax,  then  an  exemp- 
tion which  primarily  benefits  one  industry  can  be  called  an  indirect 
subsidy.  The  desirability  of  such  an  approach  will  depend  on  one's 
point  of  view.  However,  a  decision  to  grant  tax  relief  to  one  industry 
can  only  be  justified  under  exceptional  circumstances,  most  would  agree. 
Other  California  industries  in  addition  to  the  aerospace  industry,  are 
in  competition  with  firms  in  states  with  no  personal  property  taxes. 
The  taxation  of  personal  property,  particularly  business  inventories, 
may  be  inequitable  and  economically  undesirable  per  se.  If  this  is  the 
case,  there  is  no  merit  in  singling  out  possessory  interests  in  personalty 
for  taxation.  This  question  will  be  examined  in  some  detail  in  a  sub- 
sequent section  of  this  report.^"^ 

It  should  also  be  kept  in  mind  that  if  a  possessory  interest  tax  were 
to  be  enacted,  the  benefits  would  accrue  only  to  a  very  limited  number 
of  taxing  jurisdictions.  Not  more  than  five  or  six  counties  and  10 
or  12  school  districts  would  receive  any  substantial  benefit.  This  new 
revenue  could  be  spread  statewide  by  the  elimination  of  the  present 
exemption  from  the  sales  tax  of  sales  to  the  United  States  Government. 
Such  a  tax  would  hit  approximately  the  same  property  that  a  possessory 
interest  tax  would  hit. 

C.  TAXABLE  PUBLIC  PROPERTY 

Not  all  publicly  owned  property  is  exempt  from  taxation.  By  virtue 
of  a  constitutional  amendment  adopted  in  1914,  the  property  of  a 
city,  county,  or  municipal  corporation  located  outside  its  own  borders 
is  taxable  if  it  were  taxable  to  its  prior  owner.  However,  only  the 
land  is  taxed,  none  of  the  improvements  constructed  by  the  govern- 
ment owners  are  assessed  or  taxed. 

This  clause  was  added  to  the  Constitution  to  protect  counties  from 
one  another.  The  mountain  counties,  already  burdened  by  expanses  of 
undeveloped  acreage  and  much  federally  owned  land,  saw  still  more 
property  taken  from  their  rolls  when  it  was  purchased  as  watershed 
by  the  urban  counties.  In  turn  the  urban  counties  were  protected  by 
sections  of  this  amendment  which  limited  the  taxable  valuation  to  the 
condition  in  which  the  land  was  when  it  was  purchased.  Publicly 
owned  summer  camps,  dams,  and  bridges,  for  example,  are  assessed 

^  George  C.  Wilson,  "Cost  Cutting  Set  as  Major  Industry  Factor,"  Aviation  Week  and 

Space  Technology,  July  13,  19  64,  p.  18. 
"  See  Section  Five,  Part  One,  p.  146. 
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as  land  only  and  in  one  case  a  modern  jet  airport  runway  and  terminal 
building  are  assessed  as  unimproved  land.  In  fact,  the  airport  is  actu- 
ally assessed  as  underwater  land,  since  it  has  been  constructed  on 
land  filled  since  the  purchase.  Without  the  provision  for  taxation  of 
this  publicly  owned  land  the  small  tax  base  of  many  counties  would 
be  even  further  diminished  by  the  holdings  of  other  government  units. 
One  county  could  actually  buy  another  into  bankruptcy  if  it  weren't  for 
the  clause  allowing  taxation  of  the  land  if  it  were  subject  to  taxation 
at  acquisition. 

This  property  is  assessed  by  the  local  county  assessor,  but  the  figure 
is  "subject  to  review,  equalization  and  adjustment"  ^'^  by  the  State 
Board  of  Equalization.  We  have  found  it  impossible  to  get  an  accurate 
value  of  the  total  assessment  placed  on  taxable  public  property  in  this 
state. 

TABLE  XI 
Value  of  Taxable  Property  of  Governmental  Units:  1963 

Alameda $2S.R42.000         Ornnsje   $0-770 

Aininp  __        Unknown  Placer 116,<60 


Amador 


Phimas Unknown 


R„Ap                                 Unknown         Riverside    Unknown 

Calaveras":::::::::::::::  lO.OOO          Sacramento   60,725,070 

Cnhi-^i         None          San  Benito 32,u0 

Contr;    Costa "::::::::::-  900.000          San   Bernardino ^"^^Nn^'ne 

Del   Nor^e   None          San  Dieso None 

El  Dorado  : 700,000          San  Francisco lo'lnnS 

Fresno    1,050,000          San  Joaquni ^^'InSS 

p,  „„  N/A          San   Luis   Obispo 200,000 

S  Ti^.iTr None          San  Mateo 10,972,000 

Humboldt None          ^^^^^^^^  j^^.^^^a 250,000 

Santa   Clara   1,231,220 


Imperial None 


Kern  -     66G,4.50  Santa  Cruz 238,310 

Ss "::::::::::::::—       n/a     i^asta unknown 

Lake   Unknown  Si^- ^ ^^^^^^^ 

^S^^^eieT:::::::::::::  unk^^     soiano 433,440 

Madera     37,480       ,  Sonoma    85,160 

Marin   87.210          Stanislaus    140,280 

Mariposa    None          Sutter     2^000 

Mendocino 546,070  Tehama    ____---  ^^^No^ne 

Modoc     None         Tulare'   70,000 

Sr^ ::::::::::::::::::  unkm>wn    Tuommne 3,300,000 

Monterey   6,470         Ventura    TTnt!!:;^!^ 

Napa Unknown         Yolo   ^t^.Zn 

Nevada 31,200         Yuba dJo,y^D 

KNOWN  GRAND  TOTAL:     $125,480,135 
SOURCE:  Information  supplied  tlie  Assembly  Committee  on  Revenue  and  Taxation 
by  tlie  county  assessors  of  California. 

As  shown  in  Table  XI,  eighteen  key  county  assessors  reported  that 
they  have  no  idea  how  much  public  property  in  their  county  is  taxable. 
Forty  other  assessors  reported  a  total  assessed  value  of  $125,000,000 
for  public  property  in  1963.  The  total  could  easily  be  double  this 
figure. 

The  major  point  of  dispute  among  the  counties  in  the  taxation  of 
publicly  owned  land  is  the  assessment  of  water  rights.  This  is  not  to 

"  Constitution  of  California,  Article  XIII.  Section  1. 
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be  confused  with  watershed  which  has  been  subject  to  taxation  since 
1914. 

Watershed  is  the  land  itself,  the  hillside  from  which  the  runoff  from 
melting  snow  is  captured  and  diverted  to  storage  reservoirs.  Water 
rights  are  the  privileges  which  accompany  ownership  of  land  through 
which  a  stream  runs.  Large  cities  and  municipal  utility  districts  have 
purchased  mountain  land  traversed  by  streams  to  serve  as  water 
supply  sources  for  people  living  hundreds  of  miles  away.  The  "coun- 
ties of  origin"  point  out  that  these  rights  are  taxable  to  the  owning 
jurisdiction  under  Section  1  of  Article  XIII  which  defines  property 
to  include  moneys,  credits,  bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed,  capable  of  private  own- 
ership.^^ 

Since  1934,  the  courts  have  held  that  water  rights  accompany  the 
public  ownership  of  land  and  that  these  rights  are  taxable  to  their 
government  owner  if  the  land  were  taxable  when  the  government 
acquired  it.  [City  and  and  County  of  San  Francisco  v.  County  of 
Alameda  (1934),  5  Cal.  2d  243.] 

This  tax  status  is  generally  accepted,  but  the  standards  for  assess- 
ing have  never  been  agreed  upon.  Even  the  court  is  undecided: 

"Placing  a  value  on  the  usufructuary  right  to  divert  water  sepa- 
rate and  apart  from  the  structures  which  are  necessary  to  divert 
it,  presents  a  knotty  problem  which  does  not  admit  to  an  entirely 
satisfactory  solution.^^ 

The  dams,  sluices,  and  other  structures  constructed  by  the  govern- 
ment owners  are  free  of  taxation,  but  the  "right  to  the  water"  re- 
mains assessable  and  the  subject  of  much  controversy. 

The  jet  airport  mentioned  earlier  is  the  San  Francisco  International 
Airport,  located  in  San  Mateo  County.  The  entire  complex  has  been 
developed  by  bond  issues  voted  by  the  people  of  San  Francisco  and 
financed  by  their  taxes  with  supplements  from  airport  revenues.  The 
airport,  the  airlines  based  there,  and  the  services  attendant  to  this 
facility  create  the  largest  single  employer  for  San  Mateo  County.  By 
law,  the  San  Mateo  County  Assessor  must  assess  the  airport  property 
in  the  condition  in  which  the  land  was  when  acquired  and  he  may 
not  tax  improvements  constructed  by  San  Francisco.  The  land  on  which 
the  main  terminal  is  situated  as  well  as  runways  themselves  were  all 
under  water  when  San  Francisco  purchased  the  property,  and  they 
are  assessed  with  this  understanding.  Yet  the  taxable  figure  jumped 
from  $1,100,000  in  1962  to  $3,900,000  in  1963. 

The  law  covering  assessment  of  government  property  held  outside 
the  owning  jurisdiction's  boundary  was  designed  to  protect  the  smaller 
counties  from  economic  oppression  by  their  larger  neighbors,  but  through 
interpretation,  especially  in  the  field  of  water  rights,  it  has  worked 
to  the  economic  oppression  of  the  larger  counties.  In  the  case  of  San 
Francisco  Airport,  the  law  puts  a  burden  on  a  small  group  of  tax- 
payers for  the  support  of  a  regional  facility.  The  airport  serves  the 
needs  of  six  million  people  and  firms  in  the  bay  area,  including  those 
in  San  Mateo  County,  and  yet  only  San  Francisco  taxpayers  are  re- 

18  CoMstitMtion  0/ CaH/or-Mia,  Article  XIII,  Section  1.  (Emphasis  added)  ^  „r„ 

''County  of  Tuolumne  v.  State  Board  of  Equalisation  (1962)   206  Cal.  App.  2nd  352. 
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quired  to  pay  the  tax  tab  for  the  airport.  While  San  Mateo  County 
provides  the  airport  with  certain  services  such  as  police  and  fire  pro- 
tection the  county  benefits  from  the  facility  in  many  ways  and  takes  in 
much  more  in  revenue  than  the  cost  of  the  services  which  are  provided. 
If  San  Mateo  Countv  had  built  the  same  airport  in  the  same  location 
it  would  be  tax  free,^  but  in  the  present  situation,  San  Mateo  derives  a 
tax  windfall  from  a  facility  it  did  little  to  develop.  San  Franciscans 
had  the  foresight  to  build  the  airport,  but  San  Mateo  County  takes  the 
tax  revenue.  San  Francisco  has  spent  $65  million  in  bond  funds  and 
the  federal  government  has  added  $11.5  million  ($10  million  in  devel- 
opment money  as  a  trade  for  Treasure  Island)  to  produce  a  modern 
international  airport.  The  airport's  annual  payroll  comes  to  $150  mil- 
lion and  is  drawn  mainly  by  residents  of  San  Mateo  County.  The  county 
derives  sales  tax  from  this  payroll  when  it  is  spent  in  local  shops,  but 
it  continues  to  tax  the  public  source  which  offers  it.  This  is  a  unique 
situation  in  the  state,  and  it  appears  that  San  Franciscans  deserve 
some  relief. 

IV.  INEQUITY  OF  RESOURCES  IN  TAXING  JURISDICTIONS 

Every  county,  every  city,  and  every  school  district  must  provide  cer- 
tain services  for  its  citizens.  In  turn  the  citizens  of  these  cities  and  coun- 
ties must  pay  property  taxes  to  support  these  local  governments.  Their 
individual  property  tax  burden  is  measured  by  the  total  assessed  valua- 
tion of  property  in  the  taxing  jurisdiction  divided  by  the  yearly  budget 
to  be  met. 

This  sounds  simple  and  reasonable  enough  until  the  division  is  per- 
formed. If  the  taxable  resources  are  seriously  limited  in  the  taxing 
jurisdiction,  high  rates  must  be  charged  to  meet  costs.  The  boundaries  of 
the  government  units  are  political  boundaries,  not  economic  boundaries, 
so  the  need  within  the  county  may  not  reflect  the  ability  to  pay.  Cer- 
tainly as  assessed  valuation  rises  the  level  of  service  will  rise,  but  there 
is  a  basic  demand  which  is  not  always  sufficiently  covered  by  the  tax 
capacity  of  the  district.  It  will  be  noted  in  a  subsequent  section  of  this 
report  that  there  are  certain  difficulties  in  using  assessed  value  as  a 
measure  of  fiscal  capacity. 

In  the  nine  counties  which  surround  San  Francisco  Bay  per  capita 
assessed  value  ranges  from  $1,380  to  $2,227,  and  the  high  and  low  are 
found  in  bordering  counties  as  shown  in  Table  XII. 

TABLE  XII 

Per  Capita  Assessed  Valuations  Subject  to  General  County  Taxation, 
San  Francisco  Bay  Area  Counties:  1963 

Solano   $1-380.49 

Napa    1.4-0.47 

Alameda    i'«i«90 

Xr ::::;:::::::::::::::::;:  SS 

lllt^'cZ. :::;:::;:::::::::::::  2:?i:oE    ? 

San  Francisco —     i'll^l% 

Contra  Costa — -    /^'^^'-oo 

SOURCE:   Computed  from  Board  of  Equalization,  AnnwaZ  Report,  1962-63,  and  De- 
partment of  Finance  provisional  population  estimate  tor  I9t)d. 
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Such  disparity  can  only  be  reflected  in  differing  levels  of  services, 
and  when  the  counties  are  adjoining  the  difference  is  exaggerated.  In 
southern  California  the  range  is  just  as  pronounced :  San  Diego  has 
a  per  capita  assessed  valuation  of  $1,543,  while  Santa  Barbara  County 
shows  $2,127  per  capita.  Even  more  widely  separated  per  capita  valua- 
tions can  be  found  within  single  counties.  Emeryville,  in  Alameda 
County,  has  a  figure  of  $19,640,  while  the  City  of  Alameda  had  only 
$1,093  to  back  up  each  citizen  as  shown  in  Table  XIII. 

TABLE  XIII 

Per  Capita  Assessed  Valuations  Subject  to  City  Taxation, 
Cities  of  Alameda  County:  1963 

Alameda    $1,003.26 

Pleasanton    1,108.02 

Livermore   1,2JJ1.48 

Albany     1,276.70 

Hayward 1,469.61 

Fremont    '- 1,546.74 

Newark   1,683.64 

Berkeley    1,687.54 

Oakland     1,859.52 

Union  City 2,308.82 

San    Leandro   2,365.60 

Piedmont    2,423.54 

Emeryville    19,640.21 

SOURCE :    State    Controller,    Annual   Report   of   Financial    Transactions    Concerning 
Cities  of  California,  1962—63. 

The  wide  differences  in  city  figures  do  not  affect  individual  county 
taxes,  but  they  do  create  hardships  for  local  school  districts  and  cities. 
Using  the  example  above,  we  see  that  Emeryville,  an  industrial  city 
with  approximately  600  students  in  its  school  system,  hasn't  the 
financial  problems  of  neighboring  Alameda,  which  has  approximately 
11,000  students  in  its  school  district. 

The  poorer  areas  in  the  state  must  make  a  hard  choice— either  pro- 
vide lesser  quality  services  or  charge  higher  tax  rates,  a  decision  which 
is  likely  to  turn  many  a  representative  out  of  office.  Under  the  generally 
accepted  pattern  of  like  treatment  of  like  properties  some  of  these 
districts  could  not  exist.  A  $20,000  home  in  the  poorer  area  must 
bear  a  heavier  burden  than  would  the  same  home  were  it  in  one  of  the 
richer  districts.  The  person  in  a  city  with  limited  tax  resources  may  have 
to  pay  twice  as  much  as  his  neighbor  living  across  the  street  but  in  a 
different  city,  for  the  same  services,  although  the  value  of  their  property 
is  the  same. 

The  creation  of  special  districts  in  part  demonstrates  the  inade- 
quacies of  older  forms  of  local  government  in  the  supply  of  needed 
services.  For  the  most  part  the  city  and  county  boundaries  are  fixed. 
Social  needs  of  growing  communities,  changing  technology,  and  rapid 
development  are  not  restricted  by  political  subdivisions.  Possibly  the 
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area  encompassed  by  special  dislricts  are  better  indicators  of  need 
than  rigid  city  or  county  lines.  But  the  problem  remains  that  the 
counties  and  cities  are  the  basic  units  of  local  government,  and  they 
are  defined  by  political  boundaries  which  do  not  represent  taxable 
capacity,  population,  geography,  or  resources,  both  human  and  mineral. 
The  local  school  boards,  in  cooperation  with  the  state,  solve  this 
problem  with  equalization  aid  and  basic  aid,  which  insure  at  least  a 
statewide  minimum  level  of  education.  It  may  be  possible  to  remedy 
the  city  and  county  disparity  by  some  formula  of  state  aid.  If  a  taxing 
jurisdiction  has  a  capacity  below  a  stated  level,  it  might  be  aided  by 
the  state ;  however,  the  level  at  Avhich  state  aid  would  begin  should  be 
carefully  defined  before  such  a  program  is  proposed. 

V.  INCIDENCE  OF  THE  PROPERTY  TAX 

Who  actually  bears  the  burden  of  the  property  tax  in  California? 
Measuring  tax  incidence-"  even  under  most  favorable  circumstances 
is  difficult  and  fraught  with  danger.  In  the  area  of  property  taxation, 
a  precise  determination  of  tax  incidence  is  impossible.  Many  useful 
data  are  available,  however,  from  which  the  initial  distribution  of 
property  tax  burden  by  class  of  property  and  by  income  group  can 
be  determined  within  a  limited  tolerance  range. 

Statewide  distribution  of  assessed  value  in  1961  by  various  types  of 
property  was  as  follows : 

TABLE  XIV 

Gross  Assessed  Value— Statewide:  1961 

Assessed  Value 

(millions)  Percent 

Railroads* $344                                  1.0 1 

Gas  and  electric  companies  * 2,246                                  6.7 

Telephone    and    telegraph  * 1,435                                  4.3 

Other  public  utility  * 40                                    -1 

Commercial   property   3,565  10.7 

Industrial    property    1,642                                  4.9 

Farms  and  acreage 2,3.55                                  7.1 

Vacant    lots    '''37                                  2.2 

Single-family  houses 13,046  39.3 

Other  residential 1,787                                  5.3 

Personal  property   (other  than  utility) 4,788  14.4 

Other  and   unallocable 1,164                                  3.5 

Total    $33,149 

*  Includes  personal  property. 

t  Figures  may  not  add  to   100   due  to  rounding. 

SOURCE:    Computed    from    U.S.    Department    of   Commerce,    Bureau    of   the    Cerisus. 

Census   of    Oovemments,    1962,    Taxable   Property    Values;    and    State    Board    oi 

Equalization,  Anmial  Report,  1960-61. 

»  Incidence  is  the  ultimate  resting  of  a  tax  upon  some  individuals  or  class  who  can- 
not shift  it  further. 
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Assessed  values  of  locally  assessed  real  property  by  income  groups 
in  1961  shov7: 

TABLE  XV 
Assessed  Values  of  Locally  Assessed  Real  Property  by  Income  Groups:  1961 


Assessed  value  level 


All  types 


Nonfarm 
residential 


Acreage 
and  farms 


Commercial 

and 
industrial 


Vacant  lots 


other 

and 

unallocable 


Percent  of  all  properties 


Total 

Properties  assessed  at: 

Less  than  J500 

$500  to  $999 

$1,000  to  $2,999 

$3,000  to  $3,999 

$4,000  to  $4,999.... 
$5,000  to  $6,999-... 
$7,000  to  $14,999... 
$15,000  to  $49,999.. 
$50,000  or  more 


100.0 

18.2 
7.1 
32.7 
16.9 
9.1 
7.4 
6.1 
2.2 
0.3 


68.0 

9.8 

1.2 

3.6 

3.2 

1.0 

28.4 

2.0 

16.1 

0.5 

8.5 

0.4 

6.0 

0.7 

3.7 

0.9 

0.7 

0.5 





0.8 


0.6 
0.1 


Percent  of  all  assessed  value 


Total 

Properties  assessed  at: 

Less  than  $500 

$500  to  $999 

$1,000  to  $2,999 


000  to  $3,999.. 

000  to  $4,999.. 

000  to  $6,999-. 

000  to  $14,999- 
$15,000  to  $49,999 
$50,000  or  more.. 


100.0 

0.9 
1.3 
17.0 
14.6 
10.1 
10.8 
14.6 
13.4 
18.3 


62.5 

0.2 

0.6 
15.1 
13.9 

9.5 


4.3 
1.3 


9.9 

0.2 
0.2 
0.9 
0.5 
0.4 
1.0 
2.4 
3.1 
1.2 


0.1 
0.1 
0.1 
0.6 
2.9 
5.5 
12.6 


3.1 

0.6 
0.5 
0.9 
0.2 
0.1 
0.2 
0.4 
0.3 
0.1 


2.5 


0.1 
2.3 


SOURCE):  Census  of  Governments,   1962,  Taxable  Property  Values,  p.   47. 

Property  tax  burdens  cannot  be  assumed  to  be  in  the  same  propor- 
tion to  the  above  tables  due  to  the  different  tax  rates  and  assess- 
ment practices  within  the  various  taxing  jurisdictions.  Tax  rates  are 
almost  uniformly  lower  in  the  rural  counties  and  the  portions  of  the 
populous  counties  with  heavy  industrial  development.  An  analysis  of 
the  distribution  of  assessed  value  by  class  of  property  in  four  counties 
with  some  of  the  highest  average  tax  rates  illustrates  this  point: 


TABLE  XVI 


Distribution  of  Assessed  Value  by 

ALAMEDA  COUNTY 

Percent  of 
assessed  value 

Single  family 41.0  f 

Other  residential 5.8 

Farms    0.6 

Vacant  lots 1.3 

Commercial  and  Industrial 20.5 

Other 0.2 

Public  Utility  * 11.6 

Personal  Property 18.9 

Average  tax  rate  in  Alameda  County  in 
1961:  $9.27 


County  (San  Francisco  Bay  Area):  1961 

SAN  FRANCISCO  COUNTY 

Percent  of 
assessed  value 

Single  family 23.4  f 

Other  residential 14.3 

Farms    - 

Vacant  lots 1.0 

Commercial  and  Industrial 30.9 

Other   

Public   Utility* 11.3 

Personal  Property 18.8 

Average    tax    rate    in     San    Francisco 
County  in  1961:  $8.34 
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SAN  MATEO  COUNTY  CONTRA  COSTA  COUNTY 

Percent  of  Percent  of 

assessed  value  assessed  value 

Single  family 53.8  f  Single  family 44.6 1 

Other  residential 5.4  Other  residential O.b 

Parms    3.1  Farms    4.1 

Vacant  fots 2.2  Vacant   Lots  _ 2.0 

Commercial  and  Industrial 12.2  Commercial  and  Industrial 19.8 

Other   0.9  Other 0.5 

Public  Utility  * 8.1  Public   Ltility  * 19.1 

Personal  Property 14.3  Personal  Property 9.1 

Average  tax  rate  in  San  Mateo  County         Average     tax     rate     in     Contra     Costa 

in  19G1 :  $8.37  County  m  1961 :  $8.59 

•  Includes  personal  property. 

t  Figures  may  not  add  to   100   due  to  rounding.  r.^„o„o 

SOURCE  •    Computed    from    U.S.    Department   of    Commerce,    Bureau    of   the    Census, 

Censiis   of    Governments,   1962,    Taxable   Property    Values;    and    State    Board    ot 

Equalization,  Annual  Report,  1961-62. 

In  Los  Angeles  County,  which  has  approximately  37  percent  of  the 
total  assessed  valuation  of  the  state,  and  a  tax  rate  approximately  at 
the  state  average,  the  following  distribution  of  assessed  valuation  is 
more  significant  in  terms  of  measuring  tax  burdens : 

TABLE  XVII 

Distribution  of  Assessed  Value,  Los  Angeles  County:  1961 

Percent  of  assessed  value 

Single    family    homes — 44.3  t 

Other   residential   ^^ 

Farms ^-^ 

Vacant  lots j:^ 

Commercial  and  Industry lo-^ 

Other    II 

Public  Utility  * °-^ 

Personal  property    -*•"•" 

*  Includes  personal  property. 

t  Figures  may  not  add  to  100  due  to  rounding-.  ^    ^,       ^ 

qOTTRCE-    Comnuted    from   U.S.    Department   of   Commerce,    Bureau    of    the    Census 

Census    of   Governments,    1962,    Taxable   Property    Values;   and    State   Board    of 

Equalization,   Annual  Report,  1961-62. 

From  an  analysis  of  assessed  valuations  on  a  county-by-county  basis, 
using  average  county  tax  rates,  it  is  possible  to  generalize  on  property 
tax  incidence  by  classes  of  property.  Due  to  the  variations  in  tax 
rates  within  counties,  the  percentages  below  are  only  approximate 
guides  and  not  absolute. 

TABLE  XVIII 

Estimated  Percentage  of  Property  Tax  Paid  by  Class  of  Property 
in  California:  1961 

Percent  of  assessed  value 

Single   family   homes ^^'I 

Other   residential    ^-^ 

Farms   and  acreage ^'o 

Vacant  lots   ^   • 

Commercial    p5 

Other     -?-^ 

Public  utility  *   |^-" 

Personal  property ^2,% 

Industrial 

*  Includes  personal  property. 

t  Fi°-ures  may  not  add  to  100  due  to  rounding.  -   ^.r,      /-i„„„„o 
SOURCE      Computed    from   U.S.    Department   of   Commerce,    Bureau    of   the    Census 
Cermis    0/   Srnmenfs,    1962,    Taxable   Property    Values;   and    State   Board   of 
Equalization,  Annual  Report,  1960-61. 
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More  accurate  determination  of  actual  property  tax  incidence  by- 
class  of  property  requires  one  further  step — an  analysis  of  the  shift- 
ing of  the  tax  from  one  class  of  property  and  one  taxpayer  to  another. 

Some  positive  statements  v^ith  respect  to  shifting  can  be  made. 

1.  The  tax  on  real  and  personal  property  owned  by  individuals  who 
do  not  itemize  their  deductions  for  federal  income  tax  purposes  will 
not  be  shifted.  Taxpayers  who  itemize  will  be  able  to  pass  on  from 
14  to  70  percent  of  their  property  tax  to  the  federal  government 
depending  on  their  income  class. 

According  to  the  United  States  Treasury  Department,  deductions 
are  itemized  on  39  percent  of  all  tax  returns.  Of  these,  69  percent 
include  deductions  for  real  estate  taxes.  The  total  amount  deducted 
from  the  federal  income  tax  for  real  estate  taxes  in  1961  was  $4,136, 
718,000 — or  35  percent  of  the  total  amount  of  property  taxes  col- 
lected from  individuals  in  the  United  States.^^  Assuming  California 
is  typical,  approximately  7-8  percent  of  the  property  tax  paid  by  in- 
dividuals is  passed  on  to  the  federal  government. 

2.  For  corporations,  50  percent  of  the  tax  paid  by  firms  earning 
more  than  $25,000,  and  22  percent  of  the  tax  paid  by  all  other  corpo- 
rations can  be  passed  on  to  the  federal  government.  Ability  to  shift 
the  balance  of  the  tax  will  depend  on  the  nature  of  the  corporations. 

With  respect  to  shifting  the  balance  of  the  tax,  certain  limited 
generalizations  have  been  widely  accepted. 

For  public  utilities,  it  is  quite  likely  that  the  property  tax  can  be 
passed  on  to  consumers. 

For  other  property,  taxes  on  land  value  will  not  be  shifted  but  can 
be  capitalized  when  the  property  is  purchased.  It  will  be  possible  to 
shift  property  taxes  on  business  improvements  and  personal  property 
to  consumers,  depending  on  competitive  conditions.  Taxes  on  rental 
property  may  be  shifted  to  renters  except  that  long-term  leases,  rent 
controls,  and  competitive  conditions  in  declining  neighborhoods  may 
block  such  shifting.22 

In  considering  the  impact  of  the  property  tax  by  income  groups, 
several  studies  point  to  the  fact  that  the  tax  as  a  percentage  of  income 
is  higher  for  low  income  groups  (regressive).  Dr.  Gerhard  Rostvold 
of  Pomona  College  presented  evidence  to  this  committee  in  Los  An- 
geles in  November  1963,  showing  the  regressive  nature  of  the  portion 
of  the  property  tax  falling  on  homeowners.  A  survey  of  several  hun- 
dred householders  in  eastern  Los  Angeles  County  in  1959,  by  Dr. 
Rostvold  and  his  associates  disclosed  the  following  relationship 
between  household  income  and  property  tax  payments : 

21  U.S    Department  of  Commerce,  Bureau  of  the  Census,  Government  Finances  in  1961, 

Washington,  D.C.,  GPO,  1962,  p.  18  and  U.S.  House  of  Ttep.  Oomm'ttee  on  W  •&  M, 
Piesident's  1963  Tax  Messacje,  Part  1,  Washington,  D.C.  GPO,  1963,  pp.  232,  235 
and  236. 

22  See  William  J.  Shultz  and  C.  Lowell  Harriss,  American  Public  Finance,  Englewood 

Cliffs,  N.J. :  Prentice-Hall,  1960,  pp.   400-402. 
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TABLE  XIX 

Relation  of  Household  income  to  Property  Tax,  Los  Angeles  County:  1959 

Property  tax  payment  as  a 
Annual  household  income  percentage  of  household  income 

$3,000 6.95% 

4,000 6-00 

5.000 5-35 

6.000 4.70 

7,000 4.15 

8,000   3.9o 

9.000  3.80 

10,000   3.60 

11,000   3.10 

12,000   3  20 

13,000 3.26 

14.000   3.10 

15,000 3.03 

16,000  2.90 

17,000   2.86 

SOURCE  :  Testimony  of  Gerhard  N.  Rostvold  before  Assembly  Committee  on  Revenue 
and  Taxation,  Los  Angeles,  November  15,  1963. 

This  study,  however,  does  not  consider  shifting.  Several  other  studies 
have  attempted  to  measure  property  tax  incidence  considering  the  ef- 
fects of  shifting.  These  studies  are  based  on  assumptions  of  shifting 
rather  than  from  the  collection  of  empirical  data.  They  exclude  the 
shadowy  area  of  shifting  at  the  time  of  sale  of  the  property. 

All  of  the  recognized  studies  have  reached  the  same  conclusion :  The 
property  tax  is  definitely  regressive.  Probably  the  best  known  of  these 
studies  is  the  one  by  Richard  Musgrave  for  a  congressional  sub- 
committee on  tax  policy  in  1955.  For  the  purpose  of  his  study, 
Musgrave  assumed  that  property  taxes  on  business  and  tangibles,  in- 
ventories, implements,  equipment,  and  improvements  to  land  all  shift 
to  consumers  while  property  taxes  on  residences  either  shift  to  the 
owners  or  tenants  and  property  tax  on  farm  and  business  land  are 
also  borne  by  the  owner.  The  findings  of  this  study  are  shown  in  Table 
XX. 

TABLE  XX 

1954  Tangible  and  Intangible  Property  Taxes  Paid  in  the  United  States 
as  Percent  of  Income 

Percent  of  money 

Income  class  income 

Under  $2.000 4.8 

$2,000   under   $3,000 4.3 

$3,000    under    $4,000 4.1 

$4,000    under    .$.").000 4.1 

$5,000   under   .$7,500 3.8 

$7,.500    under   $10,000 3.6 

Over  $10.000 3.4 

All  incomes  3.8 

SOURCR  •  Richard  A.  Mupgrave,  "The  Incidence  of  the  Tax  Str^icture  and  Its  Effects 
on  Consumption,"  Federal  Tax  Policy  for  Economic  Grorofh  and  StaM>ty.  Papers 
submitted  by  Panelists  Appearing  before  the  Subcommittee  on  Tax  Policy,  Jomt 
Committee  on  the  Economic  Report.  U.S.  Government  Printmg  Office,  ^  ashmg- 
ton,  1956,  p.  98. 


30  COMMITTEE  ON  REVENUE  AND  TAXATION 

Mus^rave  also  made  a  study  of  property  tax  incidence  in  Michigan 
for  that  state 's  1958  tax  survey.  His  assumptions  were : 

—  Property  taxes  on  owner-occupied  residences  do  not  shift. 

—  75  percent  of  the  property  taxes  on  local  industries  and  retail 
establishments  shift  to  consumers  with  the  balance  falling  on  the 
owners  of  land  and  not  shifting. 

—  Property  taxes  on  manufacturing  firms  in  Michigan  which  dom- 
^  inate  the  national  market  (such  as  automobiles)  shift  while  those 

on  national  industries  where  Michigan  firms'  contribution  to  the 
total  national  market  is  small  do  not  shift. 

—  Property  taxes  on  public  utilities  are  shifted  to  the  consumer. 

—  Property  taxes  on  farms  do  not  shift. 
His  findings  are  shown  in  Table  XXI. 

TABLE  XXI 

1956  Michigan  Tangible  and  Intangible  Property  Taxes 
as  Percent  of  Income 

Percent  of  money 
Income  class  income 

Under    $2,000    9-14 

$2,000   under  $3,000 5.13 

$3,000   under   $4,000 3.99 

$4,000   under   $5,000 3.24 

$5,000   under   $7,000 2.92 

$7,000  under  $10,000 2.48 

Over  $10,000 2.92 

All  Incomes 3.20 

SOURCE  :  Richard  A.  Musgrave  and  Darwin  W.  Daicoff,  "Who  Pays  the  Michigan 
Taxes,"  Michigan  Tax  Study  Staff  Papers,  Lansing,  Michigan,  1958,  pp.  138-139. 
See  also  pp.  134,  138-140,  144-145,  147-148,  161-163,  174-177. 

The  report  of  the  University  of  Wisconsin  tax  study  committee  in 
1959  described  the  regressivity  of  property  taxes  in  Wisconsin  as  fol- 
lows: 

TABLE  XXII 

1956  Wisconsin  Property  Taxes  as  Percent  of  Money  income 

Percent  of  money 
Income  class  income 

Under  $2,000 13.77 

$2,000    under   $3,000 7.40 

$3,000   under   $4,000 6.05 

$4,000   under   $5,000 5.33 

$5,000   under   $6,000 4.87 

$6,000    under   $7,500 4.70 

$7,500  under  $10,000 4.49 

Over  $10,000 4.63 

All  incomes 5.53 

SOURCE  :  University  of  Wisconsin  Tax  Study  Committee,  Wisconsin's  State  and  Local 
Tax  Burden,  Madison,  "Wisconsin,  1959,  pp.  49  and  57.  See  also  pp.  38-48. 

The  assumptions  of  shifting  for  this  study  are  much  the  same  as 
those  made  by  Musgrave  with  the  exception  of  an  estimate  that  25 
/       percent  of  the  taxes  on  land  (other  than  owner-occupied  residences) 
shift. 
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In  the  National  Tax  Journal  of  December  1962,  Thomas  F.  Hady 
discusses  the  incidence  of  the  personal  property  taxes  in  Minnesota. 
After  allocating  proper  shifts  to  the  federal  government,  Hady  con- 
cludes that  retailers  can  shift  the  balance  of  their  personal  property 
taxes  to  consumers,  that  manufacturers  can  shift  one-third  of  the 
balance  to  the  residents  of  the  other  states  but  must  absorb  the  rest, 
that  public  utilities  will  shift  the  balance  to  the  consumers  and  that 
the  property  tax  on  farms  will  not  shift. 

His  conclusion  as  to  the  regressivity  of  the  personal  property  tax 
in  Minnesota  is  shown  in  Table  XXIII. 

TABLE  XXIII 

Distribution  of  Personal  Property  Tax  incidence  Among 
Minnesota  Income  Groups:  1958 

Income  class 
AllocaHon  1  (most  likely)  Tax  as  percent  of  income 

$0    to      $2,000 1-6 

2,000    to        3,000 1-1 

3,000    to        4,000 -o 

4,000    to        5,000 -o 

5,000    to        7,000 -6 

7,000    to      10,000 -5 

10,000  plus   -l 

Total   •' 

SOURCE  :  Thomas  F.  Hady,  "The  Incidence  of  the  Personal  Property  Tax,"  National 
Tax  journal,  December,  1962,  pp.  368-384. 

As  a  part  of  the  tax  study  conducted  by  the  California  Assembly 
Committee  on  Revenue  and  Taxation,  Dr.  Levern  Graves  of  California 
State  College  at  FuUerton,  has  made  a  study  of  the  tax  incidence  of  the 
total  tax  structure  in  California.  In  this  study  he  has  also  broken  out 
the  incidence  of  the  property  tax. 

His  findings  are  shown  in  Table  XXIV. 

TABLE  XXIV 

Property  Tax  Payments  as  a  Percentage  of  Family  Personal  Income 
After  Federal  Income  Tax 

Income  group                   Percentage                         Income  group  Percentage 

Under   $2,000                          9.21                                $5,000-  5,999  7.42 

2  000-2,999                        10.44                                  6,000-  7,499  7.03 

3,000-3,999                         9.05                                 7,500-  9,999  6.19 

4,000-4,999                         7.99                              10,000-14,999  5.01 

15,000-over  5.63 

Considering  virtually  unanimous  agreement  among  the  many  studies 
of  property  tax  regressivity,  it  is  safe  to  conclude  that  the  property 
tax  in  California  is  regressive  in  that  those  with  lower  incomes  will 
pay  a  higher  percentage  of  their  income  in  property  taxes  than  will 
those  with  higher  incomes. 


VI.     STATE  AND  LOCAL  TAX  BURDENS  IN  CALIFORNIA: 
THE  PROPERTY  TAX  COMPARED  WITH  STATE  TAXES 

by 

LEVERN   F.   GRAVES 

Associate  Professor  of  Economics 

California  State  College 

at  Fullerton 

A.  Infroduction 

The  present  study  endeavors  to  estimate  the  distribution  of  the  bur- 
den of  state  and  local  taxation  in  California.  The  method  employed 
for  this  purpose  is  the  standard  one  of  allocating  the  taxes  collected 
during  a  specific  year  among  consumer  units.^  The  year  selected  was 
1961  because  this  is  the  latest  year  for  which  the  necessary  data  was 
available.  A  comprehensive  estimate  of  this  kind  for  California  has 
not  been  undertaken  before;  in  fact,  a  careful  search  of  the  literature 
published  on  this  subject  in  recent  years  reveals  that  similar  studies 
are  available  for  only  three  other  states.^ 

There  are  at  least  two  good  reasons  for  the  relatively  small  amount 
of  research  that  has  been  done  in  this  area.  In  the  first  place,  tax 
burden  estimates  require  large  amounts  of  data  on  such  diverse  sub- 
jects as  the  distribution  of  aggregate  income  and  various  types  of  in- 
come, the  distribution  of  total  and  specific  consumption  expenditures, 
the  amounts  and  types  of  taxes  collected  and  the  ownership  and  dis- 
tribution of  taxable  property  to  mention  only  the  most  obvious.  Such 
data  are,  if  not  entirely  absent,  at  least  seriously  deficient  in  a  number 
of  respects. 

More  important  than  inadequacies  in  the  data,  perhaps,  are  prob- 
lems having  to  do  with  questions  of  tax  shifting  and  incidence.  Accu- 
rate tax  burden  estimates  require  a  high  degree  of  knowledge  with 
respect  to  the  shifting  and  incidence  of  particular  taxes.  However,  there 
is  very  little  empirical  evidence  available  with  respect  to  this  impor- 
tant subject.  Therefore,  it  is  necessary  to  employ  more  or  less  arbitrary 
assumptions  based  on  theoretical  reasoning.  Such  assumptions  can, 
at  best,  be  regarded  as  no  more  than  a  reasonable  approximation  of 
the  actual  situation.  This  means,  of  course,  that  in  a  very  real  sense 
the  investigator  assumes  the  conclusions  which  later  emerge  from  his 
statistical  analysis.  It  also  means  that  tax  burden  estimates,  includ- 
ing those  presented  in  this  study,  must  be  viewed  as  approximations 
of  the  actual  distribution  of  the  tax  load,  rather  than  as  empirically 
verified  facts. 


1 1  am  indebted  to  Professor  Paul  T.  Kinney  of  tlie  California  State  College  at  Fuller- 
ton,  and  Professor  Frank  H.  Jackson  of  Alma  College,  Alma,  Michigan,  for  their 
helpful  comments  and  criticisms.  I  would  also  like  to  take  this  opportunity  to 
express  my  appreciation  to  the  staff  of  the  Assembly  Committee  on  Revenue  and 
Taxation,  especially  David  R.  Doerr,  the  committee  consultant,  and  Raymond  R. 
Sullivan,  assistant  consultant.  Their  cordial  willingness  to  assist  me  in  numerous 
ways  made  a  difficult  task  much  easier. 

*R.  A.  Musgrave,  D.  W.  Daicoff,  and  W.  Darwin,  "Who  Pays  Michigan  Taxes,"  Michi- 
<jan  'lux  Study,  Staff  Papers,  1958,  131-83  ;  O.  H.  Brownlee,  "Estimated  Distribu- 
tion of  Minnesota  Taxes  and  Public  Expenditure  Benefits,"  University  of  Minne- 
sota 19  5  8  (mimeographed),  and  Wisconsin  State  and  Local  Tax  Burdens:  Impact, 
Incidence  and  Tax  Revision  Alternatives  (Madison,  University  of  Wisconsin  Tax 
Study  Committee,  1959),  pp.  36-61. 

(32) 
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The  uncertainty  associated  with  tax  incidence  has  led  some  econo- 
mists to  question"  the  wisdom  of  attempting  to  statistically  determine 
the  tax  burden  falling  on  any  particular  group.  These  economists  pre- 
fer to  confine  their  appraisals  of  the  distribution  of  the  tax  burden  to 
the  realm  of  theory  where  the  ceteris  parihns  assumption  may  be  in- 
voked.3  While  there  is  much  to  be  said  for  the  point  of  view,  it  ignores 
at  least  one  of  the  basic  facts  of  life.  This  is  the  fact  that,  whatever  the 
state  of  our  knowledge  of  the  incidence  of  particular  taxes,  legislators 
are  faced  with  the  necessity  of  making  decisions  concerning  the  tax 
structure.  In  so  doing,  the  way  in  which  the  tax  burden  is  being  dis- 
tributed among  income  classes  should  be  an  important  consideration. 
It  is  with  the  view  that  these  decisions  are  better  made  on  the  basis 
of  imperfect  knowledge  than  no  knowledge  at  all  that  the  tax  burden 
estimates  in  this  study  are  presented. 

6.  Income  Concepts 

Since  the  burden  estimates  presented  in  this  paper  are  designed  to 
show  the  proportion  of  their  income  which  consumer  units  in  various 
income  classes  devote  to  the  payment  of  taxes,  the  initial  problem  that 
is  encountered  is  the  selection  of  an  income  base  against  which  the 
burden  of  taxation  can  be  measured.  The  importance  of  this  problem 
cannot  be  overemphasized.  Earlier  studies  have  shown  that  while  a 
considerable  amount  of  latitude  employed  with  respect  to  shifting  and 
incidence  assumptions  does  not  greatly  aifect  the  overall  pattern  of 
burden  distribution,  an  equal  amount  of  latitude  employed  in  the  se- 
lection of  an  income  base  does  have  a  significant  impact.* 

The  income  concept  used  in  the  computation  of  the  tax  rates  which 
appear  in  this  study  is  family  personal  income  (as  defined  by  the 
Office  of  Business  Economics  of  the  U.S.  Department  of  Commerce), 
minus  federal  inco^^^e  taxes.  Other  concepts  which  might  have  been 
emploved  and  which  have  been  used  by  other  writers  include:  ad- 
justed gross  income,  taxable  income,  and  money  income  before  or  after 
personal  income  taxes.  The  principal  reason  for  selecting  family  per- 
sonal income  rather  than  any  of  these  latter  concepts  is  that  it  includes 
various  tvpes  of  income  in  kind  which  are  not  included  in  money  in- 
come or  in  income  reported  for  tax  purposes.  Since  such  income  con- 
tributes to  economic  well  being,  it  must  be  included  in  the  income  base 
ae-ainst  which  the  tax  burden  is  to  be  measured.  Indeed,  failure  to  do 
so  would  lead  to  burden  estimates  that  give  a  distorted  picture  of  the 
actual  distribution  of  the  tax  load. 

Appropriate  though  it  may  be  as  an  income  base  for  measuring  tax 
burdens,  an  income  concept  can  be  used  for  this  purpose  only  if  its 
distribution  among  income  classes  is  known.  While  data  relative  to  the 

3  See  in  this  connection  Professor  Jackson's  excellent  paper  on  the  Hawaiian  tax 
burden:  F.  H.  Jackson,  The  Tax  Burden  and  the  Hawanan  Tax  System  (Hono- 
lulu Economic  Research  Center,  University  of  Hawaii,  19G0)  47  pp.,  and  K.  i-. 
Collet    "Son.e  Empirical  Evidence  of  the  Tax  Shifting,"  National  Tax  Journal, 

.R    T^'^SSve'^^-'DisJHbSfion'of'-Tax   Payments   by   Income   Groups:   A   Review," 
^-  ProleZinos^f  the  Forty-fifth  Avnual  Conference  of  t'^%^'«l^°««^„!^?f„^fj'\*2i\°:t 
(1952),   pp.   170   ff.,   and  R.   S.  Tucker,   "Distribution  of  Tax  Burdens  m  1948, 
Ihid.,  pp.  19  5  ff. 
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distribution  of  family  personal  income  is  available  for  the  United  States 
as  a  whole,  similar  data  is  not  available  for  the  State  of  California  or 
for  any  other  state.  Thus,  before  any  tax  burden  estimates  could  be 
computed  it  was  necessary  to  estimate  a  California  distribution  of  fam- 
ily personal  income.  The  precise  method  that  was  used  to  accomplish 
this  task  is  discussed  in  detail  in  Part  H.  Suffice  it  to  say  here  that 
the  general  procedure  followed  was  to  compare  Department  of  Com- 
merce estimates  of  the  distribution  of  consumer  units  by  family  per- 
sonal income  class  for  the  United  States  as  a  whole  with  a  similar  dis- 
tribution by  money  income  class  available  from  the  Bureau  of  Labor 
Statistics.  From  this  comparison  there  was  obtained  a  series  of 
population  relatives.  These  population  relatives  were  then  applied  to 
a  B.L.S.  estimate  of  the  distribution  of  California  consumer  units  by 
money  income  class  in  order  to  derive  the  distribution  of  California 
consumer  units  by  family  personal  income  class.  For  example,  if  the 
national  income  distributions  indicated  that  the  percentage  of  the 
total  number  of  consumer  units  within  a  particular  personal  income 
class  was  twice  as  large  as  the  percentage  within  the  same  money  in- 
come class  the  population  relative  obtained  was  two.  On  the  assump- 
tion that  this  same  relationship  would  hold  for  California,  the  B.L.S. 
estimate  of  the  percentage  of  California  consumer  units  within  that 
money  income  class  was  multiplied  by  two.  A  repetition  of  these  com- 
putations for  each  income  class  resulted  in  the  family  personal  income 
distribution  that  is  shown  in  Table  XXA^.  The  personal  income  class 
means  that  are  shown  in  this  table  were  estimated  by  an  analogous 
procedure. 

Although  time  considerations  precluded  the  application  of  appro- 
priate statistical  techniques  to  test  its  accuracy,  there  are  at  least 
three  reasons  to  believe  that  the  estimated  distribution  represents  a 
reasonably  good  approximation  of  the  actual  distribution  of  faniily 
personal  income  in  California.  In  the  first  place  the  estimated  distribu- 
tion behaves  in  precisely  the  manner  one  would  expect  on  the  basis 
of  a  priori  reasoning.  Since  both  the  per  capita  and  the  median  in- 
come in  California  are  well  above  those  for  the  nation  as  a  whole,  one 
would  expect  to  find  a  larger  proportion  of  California  consumer  units 
in  the  higher  income  brackets  than  would  be  the  case  nationally.  As 
can  be  seen  by  comparing  Table  XXV  with  Table  XXVI  in  which 
the  national  family  personal  income  distribution  is  shown,  the  derived 
California  distribution  conforms  to  this  expectation.  Second,  and  more 
significant,  is  the  fact  that  the  distribution  shown  in  Table  I  can  be 
used  to  estimate  aggregate  family  personal  income  in  California  with 
a  relatively  small  amount  of  error.  An  estimate  of  this  aggregate  figure 
obtained  from  the  Department  of  Commerce  places  it  at  $42,333  bil- 
lion. As  is  shown  in  Table  XXV,  the  aggregate  obtained  by  multiply- 
ing our  consumer  unit  figures  by  the  estimated  class  means  and  sum- 
ming the  resulting  products  exceeds  the  Department  of  Commerce 
figure  by  only  $119  million  or  0.4  percent.  Finally,  the  mean  family 
personal  income  of  the  estimated  distribution  ($7,429)  exceeds  the 
actual  mean  ($7,408)  by  less  than  0.3  percent. 
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C.  Tax  Exporting 

Tax  exporting-  provides  one  of  the  most  difficnlt  problems  encountered 
in  determining  the  distribution  of  the  tax  burden  within  a  particular 
state.  This  term  refers  to  the  fact  that  the  burden  of  a  given  state's 
taxes  is  not  entirely  borne  by  the  residents  of  that  state.  A  portion  of  it 
is  certain  to  be  shifted  to  nonresidents. 

Tax  exporting  occurs  for  a  variety  of  reasons.  An  important  part  of 
it  arises  because  many  state  and  local  taxes  are  deductible  in  computing 
taxable  income  for  federal  income  tax  purposes.  To  the  extent  that  such 
deductions  are  taken  by  either  consumer  or  business  taxpayers,  a  por- 
tion of  the  burden  of  state  and  local  taxation  is  assumed  by  the  federal 
government  or,  more  realistically,  is  shifted  to  federal  taxpayers  in  the 
country  at  large.  An  even  more  important  source  of  tax  exporting  is 
associated  with  the  fact  that  to  a  considerable  degree  the  taxes  for  \yhich 
business  concerns  are  liable  are  shifted  forward  in  the  form  of  higher 
selling  prices.  This  tends  to  be  true,  for  example,  of  all  sales  and  excise 
taxes  paid  on  business  purchases  and  of  taxes  levied  on  business  prop- 
erty. To  the  extent  that  locally  produced  goods  are  sold  outside  the  state, 
therefore,  a  portion  of  the  burden  of  these  taxes  comes  to  rest_  on  non- 
residents. A  third  type  of  tax  exporting  occurs  in  connection  with  taxes 
on  corporate  income.  A  large  part  of  the  burden  of  these  taxes  is  almost 
certainly  borne  by  stockholders.  Since  it  cannot  be  assumed  that  all  of 
these  stockholders  are  residents  of  the  state  in  which  the  tax  is  levied,  a 
portion  of  the  total  burden  of  these  taxes  must  also  be  shifted  out  of  the 
state.  Finally  a  portion  of  the  sales  and  excise  tax  collections  of  any 
state  are  derived  from  out  of  state  visitors  or  individuals  passing 
through  the  state. 

Although  tax  exporting  unquestionably  has  an  important  impact  on 
the  distribution  of  tax  burdens,  no  account  of  this  phenomenon  is 
taken  in  the  computation  of  the  burden  estimates  that  appear  in  the 
remainder  of  this  study.  One  consideration  that  dictated  this  decision 
was  the  relatively  short  time  that  was  available  for  the  completion  of 
the  estimates.  Even  if  the  time  factor  had  been  absent,  however,  it  is  not 
clear  that  any  extensive  consideration  could  have  been  given  to  this 
knotty  issue.  The  chief  reason  for  this  is  that  with  the  exception  of  that 
portion  of  tax  exporting  which  occurs  as  a  consequence  of  the  deducti- 
bility of  state  and  local  taxes  in  the  computation  of  taxable  income  for 
federal  income  tax  purposes,  there  is  virtually  no  data  upon  which  to 
base  an  estimate  of  the  amount  of  tax  exporting  that  takes  place.  More 
important,  it  should  be  recognized  that  if  it  is  true  that  a  portion  of  the 
taxes  levied  by  California  are  exported  to  the  residents  of  other  states, 
it  is  also  true  that  a  portion  of  the  taxes  levied  by  other  states  is  im- 
ported by  the  residents  of  California.  In  the  absence  of  data  that  would 
permit  an  evaluation  of  the  relative  importance  of  these  two  phenom- 
ena, it  seems  best  to  assume  that  their  effects  on  the  distribution  of  tax 
burdens  are  offsetting— in  short,  to  assume  that  the  entire  burden  of 
California  taxes  is  borne  by  Calif ornians. 

Finally,  the  primary  concern  of  this  work  is  with  the  relative  rather 
than  the  absolute  burden  of  taxation  borne  by  the  various  income  classes 
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and  there  is  some  reason  to  believe  such  relative  tax  burdens  are  not 
greatly  influenced  by  tax  exporting.^ 

D.  Shifting  and  Incidence 

It  was  noted  earlier  that  this  study  relies  almost  entirely  on  theoret- 
ical reasoning  to  determine  the  shifting  and  incidence  of  particular 
taxes.  In  this  section,  the  assumptions  employed  with  respect  to  each 
tax  are  discussed  along  with  the  reasons  for  selecting  these  particular 
assumptions.^'  Following  the  procedure  employed  in  the  Wisconsin 
study,  taxes  are  for  this  purpose  divided  into  two  broad  categories: 
(1)  taxes  with  an  initial  impact  on  individuals  and  (2)  taxes  with  an  ^ 
initial  impact  on  business  concerns. 

1.   TAXES  WSTH  AN  INITIAL    IMPACT   ON    INDIVIDUALS 

Governments  in  California  levy  four  taxes  that  have  an  impact  on 
individuals.  Included  are:  the  personal  income  tax,  registration  and 
license  fees  on  consumer  owned  motor  vehicles,  property  taxes  on 
owner-occupied  housing,  and  the  inheritance  and  gift  taxes.  These  taxes 
present  no  real  problem  with  respect  to  the  determination  of  incidence. 
The  avenues  open  to  individuals  for  tax  shifting  are  at  best  minimal. 
Tax  shifting  can  occur  only  through  price  changes,  and  individuals  ' 
generally  have  little  direct  influence  on  the  prices  they  pay  or  receive. 

There  are,  of  course,  some  exceptions.  For  example,  some  shifting 
of  the  personal  income  tax  may  take  place  if  the  tax  reduces  work 
incentives  or  if  it  induces  unions  or  the  owners  of  unincorporated  en- 
terprise to  insist  on  higher  wages  and  prices."^  In  addition  partial  shift- 
ing of  taxes  levied  on  owner-occupied  housing  and  consumer-owned 
motor  vehicles  may  occur  because  the  tax  may  induce  a  reduction  in  the 
demand  for  and  the  prices  of  these  goods.  However,  there  is  little  evi- 
dence that  any  of  these  types  of  tax  shifting  is  of  any  great  consequence. 
Indeed,  what  empirical  evidence  is  available  suggests  the  contrary.^ 
In  this  study,  therefore,  it  is  assumed  that  the  monetary  burden  of 
taxes  with  an  initial  impact  on  individuals  falls  on  the  individuals 
who  are  legally  liable  for  the  payment  of  the  tax. 

2.   TAXES   WITH   AN    INITIAL   IMPACT   ON    BUSINESS 

The  remainder  of  the  taxes  levied  in  California  have  their  initial 
impact  on  business  concerns.  In  contrast  with  those  discussed  above, 

sjn  the  1959  Wisconsin  study  it  was  found  that  relative  burdens  ^^re  "o*  F^?-*^^ 
changed  by  adjusting  them  to  take  account  of  tax  exporting  even  though  great 
care  was  exercised  in  estimating  the  extent  to  which  Wisconsin  taxes  were  ex- 
ported.  Wisconsin's  State  and  Local  Tax  Burden,  oj).  cit.,  p.   60.  _ 

«In  connection  with  this  discussion,  it  may  be  useful  for  the  reader  to  keep  i"  mind 
the  following  comment  made  by  the  authors  of  a  study  of  the  incidence  of  Mic^i  - 
gan  taxes  :  "In  all  cases  more  refined  procedures  might  have  been  applied.  But 
experience  with  projects  such  as  .  this  suggests  that  refinement  yields  rapidly 
diminishing  returns."  R.  A.  Musgrave  et  al.  Ihid.,  "Who  Pays  Michigan  Taxes, 

fit  should  be^noted  also  that  some  shifting  of  this  tax  occurs  because  of  differences  in 
the  degree  to  which  different  individuals  are  able  to  take  advantage  of  the  pro- 
visions in  the  tax  law  covering  exemptions  and  deductions  and  also  because  tne 
possibilities  of  tax  avoidance  are  unevenly  distributed.  However,  it  seems  un- 
likely that  such  shifting  is  very  significant,  if  only  because  it  entails  resource 
transfers  which,  in  the  long  run,  induce  compensating  changes  m  wages  ana 
other  resource  prices.  ,  ^  ^.         ,     „^     ,   „    .^„^: 

8  In  this  connection  see  G.  F.  Break,  "Income  Taxes  and  Incentives  to  Work,  J^meri- 
can  Economic  Revieio,  Vol.  XLVII  (September  1957),  pp.  529-49,  R.  Goode,  The 
Income  Tax  and  the  Supply  of  Labor,"  Journal  of  Political  Economy,  Vol.  LVil 
(October  1949),  pp.  428-37. 
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the  incidence  of  business  taxes  is  more  difficult  to  determine.  For  this 
reason,  each  of  the  major  types  of  taxes  in  this  group  is  considered 
separately  in  the  paragraphs  that  follow. 

Safes  and  Excise  Taxes 

Sales  and  excise  taxes  provide  the  State  of  California  with  its  most 
important  source  of  revenue.^  A  wide  variety  of  state  and  local  taxes 
fall  into  this  category.  In  addition  to  the  sales  and  use  tax,  these 
include  business  license  fees,  horseracing  fees  and  taxes  on  gasoline, 
diesel  fuel,  L.P.  gas,  alcoholic  beverages,  cigarettes,  and  insurance 
premiums. 

With  respect  to  incidence,  this  study  follows  the  prevailing  prac- 
tice of  assuming  that  the  monetary  burden  of  sales  and  excise  taxes  is 
entirely  shifted  forward  to  consumer  in  the  form  of  higher  selling 
y  prices  of  the  products  involved.  This  procedure  may  be  justified  on 
the  grounds  that  it  is  in  accord  with  the  mainstream  of  economic 
thinking  on  the  subject  of  tax  incidence  and  with  what  little  empirical 
evidence  that  is  available, ^^ 

However  it  must  be  admitted  that  while  forward  shifting  of  sales 
and  excise  taxes  appears  to  be  the  rule,  complete  forward  shifting 
of  all  such  taxes  is  extremely  improbable,  since  all  of  the  conditions 
required  for  this  to  take  place  are  rarely,  if  ever,  present.  Further, 
in  those  industries  in  which  resources  are  specialized  to  a  taxed  com- 
modity, backward  shifting  in  the  form  of  lower  returns  to  the  owner 
of  such  specialized  resources  is  almost  certain  to  occur.^^  It  must  be  ad- 
mitted also  that  the  capacity  of  business  firms  to  shift  taxes  applied 
at  the  state  and  local  level  is  likely  to  be  somehat  smaller  than  their 
capacity  to  shift  similar  taxes  applied  at  the  national  level.  The  reason 
for  this  is  that  in  the  former  case,  some  business  firms  in  any  given 
state  (e.g.,  California)  are  certain  to  be  competing  in  a  national  market 
with  firms  operating  from  states  where  similar  taxes  are  not  levied 
or  if  levied  are  set  at  lower  rates. 

The  significance  of  the  above  remarks  is  that  the  assumption  that 
consumers  bear  the  entire  burden  of  sales  and  excise  taxes  represents 
no  more  than  an  approximation  of  actual  conditions.  However,  for 
purposes  of  allocating  tax  burdens  to  income  classes,  it  is  undoubtedly 
a  sufficiently  close  approximation  that  no  serious  distortions  are  intro- 

9  In  recent  years  such  taxes  have  on  the  average  accounted  for  approximately  5  8  per- 

cent of  the  state's  total  tax  revenue. 

10  See  for  example  R.  F.  Collier,  "Some  Empirical  Evidence  of  Tax  Shifting,     op.  cit., 

nn  3.5-50  and  .1  F.  Due,  "The  Effect  of  the  1954  Reduction  m  Federal  Excise 
Taxes  on 'the  I^ist  Prices  of  Electrical  Appliances,"  National  Tax  Journal,  Vol. 
VII    (September    1954),   pp.    222-26.  ...,.,  ^.  4.     ,. 

u  A  small  minority  of  American  economists  is  of  the  opinion  that  the  entire  monetary 
burden  of  sales  and  excise  taxes  is  always  shifted  backward  to  the  owners  of 
resources  producing  the  taxed  commodities.  For  the  most  complete  statement  of 
this  view  see"  K  R  Rolph,  The  Theory  of  Fiscal  Economics  (Berkeley,  Univer- 
sitv  of  California  Press,  1954),  Chapters  vi  and  vii.  It  is  interesting  to  note  that 
if  the  highly  unorthodox  viewpoint  of  Rolph  and  his  followers  is  correct,  mosu 
of  the  arguments  for  the  many  exemptions  to  sales  taxes,  as  well  as  those  for 
allowing  the  deduction  of  such  taxes  in  computing  taxable  income  for  income  tax 
purpose,  are  invalid.  This  is  because,  for  the  most  part,  these  arguments  are 
based  on  the  explicit  assumption  that  .sales  taxes  are  shifted  to  consumers  For 
this  reason  if  for  no  other.  Professor  Rolph's  position  with  respect  to  tax  shitt- 
ing should  in  the  opinion  of  the  present  writer,  be  given  more  attention  by  both 
economists  and  legislators  than  has  thus  far  been  the  case. 
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duced.  In  this  connection,  it  is  important  to  take  note  of  a  number  of 
factors  that  tend  to  promote  forward  shifting  even  when  completely 
rational  economic  behavior  would  dictate  otherwise.  One  such  factor  is 
that  most  consumer  markets  tend  to  be  dominated  by  conditions  of  oli- 
gopoly. For  a  variety  of  reasons  this  type  of  market  structure  tends  to 
be  characterized  by  full  and  immediate  forward  shifting. ^^  Perhaps 
more  important  is  the  widespread  practice  of  setting  prices  by  applying 
a  standard  mark-up  to  average  costs.  Since  a  sales  or  excise  tax  appears 
to  the  seller  as  an  addition  to  his  costs,  this  practice  virtually  insures 
that  such  taxes  will  be  shifted  forward.  A  third  factor  is  the  existence 
of  statutory  provisions  requiring  the  separate  statement  of  the  tax.  Such 
provisions  facilitate  forward  shifting  because  they  make  it  more  likely 
that  the  consumer's  purchase  decision  will  be  made  on  the  basis  of 
price  net  of  the  tax.  It  is  of  significance  for  the  present  study  that 
California's  sales  and  use  tax  law  contains  such  a  provision.  A  final 
consideration  is  the  fact  that  the  sales  and  excise  taxes  with  which  this 
study  is  concerned  have  been  in  existence  in  substantially  their  present 
form  for  a  relatively  long  period  of  time.  This  fact  lends  strength  to 
the  assumption  that  the  burden  of  them  falls  entirely  on  consumers 
because  it  increases  the  likelihood  that  the  market  adjustments  neces- 
sary to  forward  shifting  have-  taken  place. 

Property  Taxes 

Business  Property 

With  regard  to  incidence,  taxes  on  business  property  are  in  most 
respects  similar  to  those  discussed  in  the  preceding  section.  This  is 
because  the  tax  in  both  cases  constitutes  a  direct  expense  of  doing 
business  which  must  be  recovered  by  the  firms  in  the  long  run  if  they 
are  to  continue  operations.  As  a  general  rule,  therefore,  taxes  on  busi- 
ness property  tend,  in  the  long  run,  to  be  shifted  forward  to  consumers 
by  means  of  increased  commodity  selling  prices.  However,  there  is  at 
least  one  important  exception  to  this  general  rule.  This  exception  con- 
cerns the  portion  of  the  tax  which  is  levied  on  land.  Traditional  inci- 
dence theory  takes  the  position  that  a  tax  levied  on  a  good  in  fixed  sup- 
,ply  cannot  be  shifted.  Since  land  is  such  a  good,  a  portion  of  the  burden 
of  taxes  on  business  property  must  be  assumed  to  remain  with  the 
owners  of  business  enterprise. 

Yet,  in  spite  of  this  fact,  the  treatment  accorded  to  business  property 
taxes  in  this  paper  is  to  assume  that  such  taxes  are  entirely  shifted 
forward.  The  considerations  that  account  for  this  treatment  are  three 
in  number.  First,  it  seems  probable  that  most  business  firms  treat  the 
whole  of  any  property  tax  as  an  expense  of  doing  business.  When  this 
is  true,  it  can  be  argued  that  even  that  portion  of  the  tax  which  falls 
upon  land  can  be  shifted. ^^  Second,  the  statistical  data  necessary  to 
accurately  segregate  the  portion  of  the  tax  falling  on  land  is  simply 
not  available.  Finally,  since  the  amount  of  tax  attributable  to  land 
is  a  relatively  small  proportion  of  the  total  collected  on  business  prop- 
erty, an  estimate  made  on  the  basis  of  date  available  might  well  intro- 

12  J.  F.  Due,  Government  Finance:  An  Economic  Analysis  (Homewood,  Illinois,  Rich- 
ard D.  Irwin,  Incorporated,   1959),  p.   291  ff. 
^J.  F.  Due,  Government  Finance,  op.  cit.,  p.   397. 
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dnce  a  larger  amount  of  error  than  the  assumption  that  the  whole  of 
the  tax  is  shifted  forward  to  consumers  in  the  long  run.^^ 

Renfal  Property  .       .  i        x-       i         -j-l,    4-1,    +       P 

The  incidence  of  taxes  on  rental  property  is  identical  with  that  ot 
taxes  on  property  used  for  other  business  purposes.  That  is  the  por- 
tion of  the  tax  which  falls  on  improvements  will  tend  m  the  long  run 
to  be  shifted  to  consumers,  while  the  portion  which  falls  on  the  land 
involved  will  be  difficult  to  shift.  The  only  difference  to  be  observed  is 
that  in  the  case  of  rental  property,  the  portion  of  total  tax  collections 
attributable  to  land  is  much  more  significant.  Accordingly  it  is  as- 
sumed for  purposes  of  this  study  that  one-fourth  of  the  taxes  levied 
on  rental  propertv  falls  on  the  property  owner,  while  the  remaining 
three-fourths  is  shifted  forward  to  consumers  m  the  form  of  higher 
rental  charges.  The  selection  of  these  particular  proportions  reflects 
the  view  that  no  more  than  one-fourth  of  the  total  assessed  value  of 
rental  property  is  attributable  to  land. 

Agricuftural  Property  «   i  t     i  ^        a      f 

Taxes  on  agriculture  property  have  a  threefold  base— land,  tarm 
residence,  and  the  value  of  improvements,  including  any  improvements 
in  the  basic  quality  of  the  land  due  to  the  use  of  fertilizer  or  other 
soil  conditioning  ingredients.  To  the  extent  that  the  tax  base  reflects 
the  value  of  unimproved  land  and  farm  residences,  such  property  taxes 
are  absorbed  by  the  property  owner.  To  the  extent  that  the  base  reflects 
improvements,  they  tend  to  be  shifted  forward,  m  the  long  run,  to 
the  consumers  of  food  and  other  agricultural  products. 

From  these  few  remarks,  it  might  be  concluded  that  the  incidence 
of  the  property  tax  is  relatively  easy  to  determine.  Yet,  this  is  tar 
from  true,  because  any  attempt  to  estimate  the  proportions  m  which 
/  total  tax  collections  should  be  divided  between  property  owners  and 
^  consumers  encounters  problems  that  are  virtually  impossible  to  solve. 
Not  only  is  available  statistical  data  sparse,  it  is  also  not  very  useful. 
For  example,  in  the  published  data  on  land,  the  va  ues  given  include 
certa  n  improvementsfe.g.  those  due  to  the  use  of  fertilizer,  e  c.  Equally 
important  it  is  almost  never  possible  to  distinguish  clear  y  between 
S  and  improvements.  Further,  since  almost  all  ^-^  --f -/^^^-/^ 
at  least  Dartially  used  for  business  purposes,  some  portion  ot  the  taxes 
upon  suSi  residences  is  subject  to  forward  shifting.  There  is^  however 
no  reasonable  basis,  statistical  or  otherwise,  upon  which  this  amount 

can  be  determined.  ,    .  i.„i  „rUi,  +I10 

Because  of  the  difficulties  it  involves,  it  is  necessary  to  deal  with  the 

problem  of  determining  the  iueidence  of  agricultural  property  taxes  in 

a  more  or  less  arbitrary  fashion.  Thus  in  the  present  study,  it  is  simply 

y   assumed  that  60  percent  of  the  total  tax  levy  is  shifted  and  that  the 

^   ?emaTnhig  40  percent  is  absorbed  by  the  owners  of  agricultural  prop- 

e?J^    No  defense  of  these  particular  proportions  will  be  attempted, 

.Tirir7eco.nized.  of  course    that  in  the  short  run    full  forward  shiftin.^^s  extremely 
unlikely.  This  consideration  may  be  an  important  on^^^^  ^  relatively 

where  property  taxes  have  been  "^  "^^"f^^  °V|^^u,dbT  remembered  that  many 
long  period  of  time.  However,  in  this  '^e^ard    it  shoum  oe  re  ^^^ 

of  the  factors  which  promote  the  immediate  and  fo^warci  s^'iyr  » 
excise  taxes  are  also  applicable  to  those  levied  on  business  property. 
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except  to  remark  that,  in  part,  they  represent  a  compromise  between 
the  procedure  followed  in  the  Wisconsin  incidence  study,  in  which  the 
authors  concluded  that  25  percent  of  agricultural  property  taxes  were 
shifted,  and  that  folloAved  in  a  similar  study  for  Michigan,  in  which 
the  authors  concluded  that  75  percent  of  such  taxes  were  shifted.^^  If 
anything,  the  6U-40  ratio  employed  here  probably  underestimates  the 
amount  of  tax  shifting  that  occurs.  One  reason  for  believing  this  to 
be  the  case  is  that,  in  the  absence  of  improvements  permitting  irriga- 
tion, much  of  the  present  agricultural  land  in  California  would  be 
virtually  valueless.  Hence,  the  proportion  of  the  tax  on  agricultural 
land  that  California  farmers  are  able  to  shift  forward  to  consumers  is 
certain  to  be  high.  Also  significant  in  this  regard  is  the  importance  of 
corporate  agriculture  in  California.  Shifting  of  taxes  seems  much  more 
likely  in  the  case  of  incorporated  farms  than  in  the  ease  of  the  family 
operated  farms,  which  predominate  in  much  of  the  rest  of  the  county, 
because  in  the  former  case  the  resources  involved  are  much  more  likely 
to  have  equally  profitable  alternatives. 

Corporafion  Profifs  Taxes 

California  levies  two  taxes  that  fall  into  this  category — the  Bank  and 
Corporation  Tax  and  the  Corporation  Income  Tax.  The  incidence  of 
these  taxes  is  more  difficult  to  ascertain  than  that  of  any  of  the  other 
taxes  considered  in  this  study.  Economic  opinion  on  this  subject  is 
divided  into  at  least  two  schools  of  thought. ^*^  The  older  of  the  two 
schools  takes  the  position  that  taxes  on  corporate  profits  cannot  be 
shifted.  The  reasoning  that  is  employed  to  support  this  view  may  be 
summarized  as  follows:  Since  the  tax  is  levied  upon  net  income,  it 
has  no  effect  on  costs  and,  therefore,  does  not  alter  profit  maximizing 
prices.  Under  these  circumstances,  it  is  unprofitable  for  a  corporation 
to  shift  the  tax  because,  if  profits  are  being  maximized,  any  increase 
in  price  will  lower  profits  before  taxes  and  hence,  also,  profits  after 
taxes. 

The  newer  school  of  thought  takes  issue  with  this  viewpoint  on  a 
number  of  grounds.  First,  it  is  pointed  out  that  the  net  income  upon 
w'hich  the  tax  is  levied  actually  contains  at  least  two  cost  elements. 
One  of  these  is  an  implicit  return  to  the  owners  for  any  labor  they 
supply  and  for  which  they  are  not  explicitly  compensated,  while  the 
other  is  the  minimum  return  which  must  be  paid  to  invested  capital 
to  prevent  if  from  being  withdrawn  and  invested  elsewhere.  The  sig- 
nificance of  this  is,  of  course,  that  the  tax  does  affect  costs  and  profit 
maximizing  prices  and,  hence,  can  be  shifted  to  some  degree.  A  second 
argument  offered  in  favor  of  at  least  partial  shifting  of  this  tax  is 
that  the  prices  being  charged  at  the  time  the  tax  is  levied  or  raised 
may  not  be  those  that  would  maximize  profits.  Indeed,  under  conditions 
of  oligopoly  a  good  case  can  be  made  to  the  effect  that  prices  are  typi- 
cally below  the  maximum  profits  level. ^'''  If  this  is  the  case,  there  is  a 
strong  likelihood  that  the  tax  will  be  shifted.  Finally,  it  is  argued  that 

^^R.  A.  Mupgrave,  et  rtl,  "Who  Pays  Michigan's  Taxes,"  op.  cit.,  p.  145  and  Wisconsi^i 

State  and  Local  Tax  Burdens,  op.  cit.,  p.  39. 
10  The  most  complete   discussion  of  the  various  aspects  of  corporate  income  taxation 

iro'uding-  its  incidence  is  R.  Goode,  The  Corporation  Incotne  Tax  (New  York,  John 

Wiley  &  Sons),   1955. 
"J.  F.  Due,  Governrtient  Finance,  op.  cit.,  p.  225. 
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for  shifting  to  occur,  it  is  not  necessary  that  the  tax  be  an  element  of 
cost ;  it  is  necessary  only  that  corporation  managers  regard  it  as  such. 
If  they  do,  they  will  attempt  to  recover  it  by  increasing  prices.^^  j^ 
this  connection  it  is  important  to  note  that  the  widespread  use  of 
standard  markup  and  similar  pricing  practices  encourages  the  treat- 
ment of  the  tax  as  a  cost. 

One  conclusion  that  is  suggested  by  the  foregoing  analysis  is  that, 
while  there  is  a  strong  possibility  that  at  least  a  portion  of  the  corpora- 
tion income  tax  is  shifted  to  consumers,  fall  shifting  of  this  tax  is 
extremely  improbable.  Moreover,  it  is  clear  that  the  capacity  of  some 
firms  to  pass  the  tax  on  is  considerably  greater  than  that  of  others. 
Further,  some  corporations  may  not  be  able  to  shift  any  of  the  income 
taxes  for  which  they  are  liable.  Generally  speaking,  these  conclusions 
are  consistent  with  the  empirical  evidence  that  has  been  assembled  on 
this  subject.  For,  while  some  investigators  have  found  considerable 
evidence  of  tax  shifting,  others  have  found  none  at  all.^^  On  balance, 
however,  the  case  for  at  least  partial  shifting  would  appear  both  em- 
pirically and  logically  somewhat  stronger  than  its  opposite. 

Yet,  even  if  it  were  possible  to  be  perfectly  certain  that  some  part 
of  the  burden  of  corporation  income  taxes  is  passed  on  to  consumers, 
there  would  still  remain  the  problem  of  determining  the  size  of  the 
shifted  and  unshifted  portions.  This  problem  cannot  be  satisfactorily 
solved.  On  the  other  hand,  there  does  appear  to  be  some  agreement 
that  the  proposition  that  no  more  than  two-thirds  of  the  burden  of  the 
tax  falls  on  corporate  stockholders  is  at  least  a  reasonable  one.^o  In 
the  absence  of  any  convincing  evidence  to  the  contrary,  it  is  this  as- 
y    sumption  that  is  employed  in  the  present  paper. 

E.  Aflocafion  of  Burden  Among  Income  Classes 

The  final  step  in  estimating  the  distribution  of  California's  state 
and  local  tax  burden  is  the  selection  of  statistical  series  which  can  he 
used  to  distribute  particular  taxes  to  income  classes  in  accordance  with 
their  assumed  incidence.  The  distribution  bases  which  are  employed 
to  make  the  burden  estimates  presented  in  this  study  are  summa^rized  in 
Table  XXVII.  The  taxes  to  be  allocated  are  presented  in  Table  XXVIII. 
A  detailed  discussion  of  the  distribution  of  each  of  the  amounts  shown 
in  Table  XXVIII  is  presented  in  Part  G.  It  will  suffice  here  to  illus- 
trate the  general  procedure  employed  by  apportioning  the  burden  as- 
sociated with  a  single  tax.  The  tax  on  motor  fuels  is  selected  for  this 
purpose. 

18  As  in  the  case  of  commodity  taxes,  it  is  also  possible  for  taxes  on  corporate  income 
to  be  shiftia  baci^vards  in  the  form  of  lower  returns  to  resource  owners.  How- 
ever   backward  shifting  is  much  less  probable  than  its  opposite  „■.„.:„„ 

M  ThrvoiumeoT  empirical  work  that  has  been  done  in  this  area  precludes  the  citation 
of  aU  ^he  stud  es  that  have  been  published.  For  alternative  views  see:  EM. 
Lerner  and  E  S  Hendrikson,  "Federal  Taxes  on  Corporate  Income  and  the  Rate 
of  Return  in  Manufacturing,"  Nat  onal  Tax  Joiornal,  Vol.  IX  (September  I9t)b); 
pp  m-202  and  M.  A.  Adelman,  "The  Corporation  Income  Tax  in  the  Long  Run. 
Jmirnul  of  Political  Economy,  Vol.  LXV    (April   1957),   pp.   |.51-57 

!»  See  R  A  Mussrave  J  J.  Carroll,  L.  D.  Cook  and  L.  Frane,  "Distribution  of  Tax 
ravmentsbl  Income  Groups :  A  Case  Study  for  i;>48,"  National  'fcix  .Journal. 
Vof  $V  (Alarcrmi):  pp.  1-53  and  "Wisconsin  State  and  Local  Tax  Burden 
on  cit  pro  For  an  argument  that  more  than  one-third  of  the  tax  is  shifted 
see  g7a.'  Bishop,  "Tlie  Tax  Burden  by  Income  Class,  195  8,"  National  Tax  Jour- 
nal, Vol.  XIV    (April  1961),  pp.   41-58. 
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In  1961,  the  State  of  California  collected  a  total  of  $352,597,000 
from  taxes  on  motor  fuels.  The  distribution  of  this  amount  to  income 
classes  was  accomplished  in  two  steps. 

The  first  step  was  to  determine  the  proportion  of  the  total  which 
could  be  attributed  to  the  gasoline  purchases  of  consumer  units  and 
to  allocate  this  amount  to  family  personal  income  classes.  To  accom- 
plish this,  an  estimate  of  the  average  annual  gasoline  expenditures  of 
consumer  units  within  each  income  bracket  was  divided  by  an  estimate 
of  the  average  price  paid  per  gallon.  This  calculation  yielded  the  aver- 
age number  of  gallons  consumed  which  was  then  multiplied  by  the  tax 
per  gallon  in  order  to  obtain  the  average  tax  paid  by  consumer  units 
in  each  income  class.  Finally  by  multiplying  these  averages  by  the 
population  distribution  shown  in  Table  XXV  the  total  amount  of  tax 
to  be  allocated  to  each  income  bracket  was  obtained. 

The  second  step  in  distributing  the  burden  of  motor  fuel  taxes  was 
to  determine  the  amount  of  the  tax  attributable  to  business  purchases. 
This  was  done  by  the  simple  expedient  of  subtracting  from  total  fuel 
tax  collections  the  amount  which  had  already  been  allocated  directly 
to  consumer  units.  On  the  assumption  that  any  taxes  paid  on  business 
purchases  would  be  shifted  forward  to  consumers,  the  amount  obtained 
by  this  calculation  was  distributed  to  family  personal  income  classes 
on  the  basis  of  an  estimate  of  the  percentage  distribution  of  total  con- 
sumption expenditures.-^ 


TABLE  XXVI! 
Assumed  Incidence  and  Bases  for  Distribution  of  Tax  Payments 


Type  of  tax 


Incidence 


Distribution  bases 


STATE 

Personal  income 

Corporation 

Sales  and  use 

Motor  fuel 

Motor  vehicle 

Cigarette 

Alcoholic  beverage.-. 

Horseracing 

Private  car 

Insurance 

Gift  and  inheritance. 

LOCAL 
Property 

Sales  and  use 

Licenses  and  permits 


Income  recipient 

Js  on  consumers,  %  on  stock- 
holders 


Consumers  of  taxable  commodi- 
ties 
Auto  owners  and  consumers — 


Auto  owners  and  consumers - 


Consumers  of  cigarettes. 
Consumers  of  alcohol 

Consumers  of  recreation 

Consumers 

Policyholders 

Recipient 


55.6%  on  consumers  residential 
housing;  10%  on  owners  of 
rental  property;  4%  on  farm 
owners;  30.4%  on  consumers 


Consumers  of  taxable  commodi- 
ties 
Consumers 


Distribution  of  taxes  by  income  class  as  reported  by 

the  Franchise  Tax  Board. 
Two-thirds  on  the  basis  of  the  distribution  of  dividend 

income  as  reported  by  the  Franchise  Tax  Board 

and  one-third  on  the  basis  of  the  distribution  of 

total  consumption  expenditures. 
Distribution  of  taxable  consumption  expenditures. 

67.1%  on  the  basis  of  the  distribution  of  consumer 
gasoline  expenditure,  32.9%  on  basis  of  the  distri- 
bution of  total  consumption  expenditures. 

67%  on  basis  of  the  distribution  of  consumer  expendi- 
ture on  automobiles,  33%  on  the  basis  of  the  dis- 
tribution of  total  consumption  expenditures. 

Distribution  of  consumer  expenditures  on  tobacco. 

Distribution  of  reported  consumer  expenditures  on 
alcoholic  beverages. 

Distribution  of  consumer  expenditures  on  recreation. 

Distribution  of  total  consumption  expenditures. 

Distribution  of  consumer  expenditures  on  personal 
insurance. 

Distribution  of  property  income  as  reported  by  the 
Franchise  Tax  Board. 


55.6%  on  the  basis  of  the  distribution  of  consumer 
expenditures  on  shelter,  30.4%  on  the  basis  of  the 
distribution  of  total  consumption  expenditures,  4% 
on  the  basis  of  the  distribution  of  the  family  personal 
income  of  farm  operator  families,  and  10%  on  basis 
of  distribution  of  rental  income. 

Same  as  State. 

Distribution  of  total  consumption  expenditures. 


a  No  attempt  was  made  in  this  study  to  estimate  the  tax  payments  of  governments 
on  the  grounds  that,  since  the  funds  for  these  payments  must  themselves  come 
from  taxes,  the  overall  burden  distribution  is  unlikely  to  be  significantly  affected. 
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TABLE  XXVIII 
Total  Tax  Receipts  by  Major  Source  and  Type  of  Government  ^ 

Thousands  of  Percent  of  Percent  of 

dollars  "  state  or  local  *  total  » 

Total  state  and  local 4,980,733 

State 

Personal   income    20r.,146  13.13  5.88 

Corporate   income   270,168  12.02  5.39 

Sales  and  use 720,848  32.08  14.37 

Motor   fuel    352.943  15.70  7.04 

Motor  vehicle 305,152  13.58  6.08 

Cigarette 66,019  2.94  1.32 

Alcolaolic  beverage 53,980  2.40  1.08 

Horseracing    37,660  1.68  .75 

Private  car 1J52  .08  .03 

In.surance    67,389  3  00  1.34 

Gift   and    inheritance 76,408  3.40  1.52 

Total    2,247,448  100.00  44.81 

Local 

Property    2,446,670  88.37  48.78 

Sales  and  use ^ 231,417  8.36  4.61 

Licenses  and  permits 90,462  3.27  1.80 

Total    2,768,-549  100  00  55.19 

a  In  those  instances  in  which  data  was  available  for  the  fiscal  year  only,  an  average 
of  the  fiscal  year  data  was  used. 

b  Detail  may  not  add  to  totals  due  to  rounding. 

SOURCES:    Annual    Report:    California    State    Board  of    Equalization,  19G0-61    and 

1961-62;   Annual  Report:  Franchise   Tax  Board,  1962;   State  Controller,  Annual 

Report  of  Financial  Transactions  Concerning  Cities  of  California.  1961-62  and 
An7iual  Report  0/  Financial  Transactions  Concerning  Counties  of  California,  19G0- 
61  and  1961-62. 

F.  Conc/i/s/ons 

The  results  of  the  tax  burden  computations  undertaken  in  this  study 
are  summarized  in  the  tables  that  appear  on  the  following  pages.  Table 
XXIX  shows  the  absolute  dollar  amounts  of  taxes  that  have  been  allo- 
cated to  each  of  the  several  income  classes.  In  tables  XXX  and  XXXI, 
these  absolute  amounts  are  converted  into  percentages.  Both  of  these 
sets  of  percentages  are  designed  to  measure  the  distribution  of  the  tax 
burden. 

Table  XXX,  which 'is  perhaps  the  more  significant  was  obtained  by 
expressing  the  aggregate  amount  of  each  major  tax  and  of  total  taxes 
allocated  to  an  income  bracket  as  percentage  of  total  family  personal 
income  after  taxes  received  by  families  in  that  bracket.  These  figures, 
therefore,  may  be  viewed  as  the  effective  rates  of  taxation  applicable 
to  an  income  class.  Table  XXXI  in  contrast  shows  the  average  amount 
of  tax  paid  per  family  expressed  as  a  percentage  of  the  average  family 
personal  income  after  taxes  within  the  various  income  groups. 

In  appraising  their  significance,  the  reader  should  keep  in  mind 
that  owing  to  the  arbitrary  assumptions  employed  in  some  instances 
and  the  tentative  character  of  much  of  the  data,  the  findings  presented 
in  these  tables  are  somewhat  speculative.  Among  other  things,  this 
means  that  no  great  significance  can  be  attached  to  relatively  small 
differences  in  the  tax  rates  applicable  to  different  income  classes.  How- 
ever, even  when  this  is  taken  into  account,  at  least  the  following  con- 
clusions appear  to  be  warranted. 

1.  The  overall  state  and  local  tax  structure  in  California  tends  to  be 
quite  regressive  throughout  almost  the  entire  range  of  incomes  covered. 
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This  is  revealed  by  the  fact  tliat  the  effective  rate  of  taxation  declines 
continuously  between  a  family  personal  income  of  $2,000  and  one  of 
$15,000  (see  Table  XXX).  Below  $2,000,  the  structure  appears  to  be 
slightly  progressive  and  above  $15,000,  it  appears  to  be  quite  pro- 
gressive. However,  both  of  these  latter  conclusions  must  be  viewed  with 


TABLE  XXIX 
Amounts  of  Taxes  AlSocated 

Income  bracket  (Thousands  of  dollars)  " 


Tax 

Under 
12,000 

S2,000- 
2,999 

S3.000- 
3.999 

$4,000- 
4,999 

$5,000- 
5,999 

S6,000- 
7,499 

S7,500- 
9,999 

$10,000- 
14,999 

$15,000 
and  over 

Total 

STATE 

rersonal  income... 
Bank  and  corpora- 

59 

6,768 
14,996 
5,129 
5,074 
2,734 

864 

3,461 

1,081 

51 

937 

4,617 
05,346 

2,640 
41,454 
72,603 

114.057 

590 

7,902 

16,001 

7,288 

5,804 

2,166 

1,085 

3,339 

972 

49 

2,124 

4,883 
100,022 

2,514 
47.320 
107,419 

154.739 

2.243 

11,260 
33,331 

20,222 

14,421 

4,332 

1,765 

4,126 

919 

86 

2,940 

10,632 
147,524 

4,440 
95,645 
162,596 

258,241 

4,398 

12,970 

43,813 

29,595 

19,134 

5,389 

2,656 

3,897 

1,718 

119 

4,989 

13,969 
197,988 

6,158 
128,678 
218,115 

346,793 

8.117 

14.608 

59.676 

26,701 

23,941 

6.927 

4.896 

3,773 

2,320 

155 

6,209 

19,112 
238,182 

7,984 
157.325 
265,278 

422,576 

14,322 

25,659 

126,699 

57.903 

51.456 

13,472 

10,900 

5,341 

6,784 

300 

10,106 

40,494 
411,935 

15,472 
322.942 
467.901 

790,843 

22,134 

30,826 

122,262 

66,785 

51,165 

12,356 

8,854 

7,817 

7,594 

311 

14,927 

39,326 
417,597 

16.041 
344.751 
472.964 

817,719 

33,966 

39,728 
129.741 

59.727 

57,804 
6,597 
9,836 

11,018 
7,948 

3on 

11,138 

41,623 
387,461 

15,960 
367,812 
445,044 

812.856 

203,297 

120,469 

174,307 

79,835 

76,342 

12,046 

13,124 

33,635 

8,324 

372 

14.017 

56.732 
480.610 

19,206 
741.768 
556,548 

1,290,307 

295,146 
270,295 

Pales  and  use*" 

Motor  fuel 

Motor  vehicle  "-.. 

720,848 

352,897 

305,152 

66,019 

Alcoholic  beverage- 
Gift  andinheritance 
Horseracing  fees... 

Private  car 

Insurance -. 

LOCAL 

Sales  and  use 

53,980 
76,409 
37,660 
1,752 
67,387 

231,394 
2,446,670 

License    fees   and 

permits 

Total  state 

Total  local .- 

Total  local  and 

90,424 
2,247,448 

»  Detail  may  not  add  to  totals  because  of  rounding. 

t'  Includes  license  fees. 

<=  Includes  the  Motor  Vehicle  Transportation  Tax  and  Use  Fuel  Tax. 


TABLE  XXX 
Effective  Tax  Rates  Based  on  Family  Personal  Income  After  Federal  Income  Taxes 

Income  bracket 


Tax 

Under 
$2,000 

$2,000 
-2,999 

$3,000 
-3,999 

$4,000 
-4,999 

$5,000 
-5,999 

$6,000 
-7,499 

$7,500 
-9,999 

$10,000 
-14,999 

$15,000 
and  over 

STATE 

.01 
1.00 
2.12 
.72 
.72 
.39 
.12 
.49 
.15 
.01 
.13 

.65 
9.21 
.37 
16.08 
5.85 
10.23 

.01 
.83 
1.67 
.76 
.61 
.23 
.11 
.35 
.10 
.01 
.22 

.51 

10.44 
.26 
16.15 
4.94 
11.21 

.14 
.69 
2.04 
1.24 
.88 
.27 
.11 
.25 
.06 
.01 
.18 

.65 

9.05 
.27 
15.84 
5.87 
9.97 

.18 
.52 
1.77 
1.19 
.77 
.22 
.10 
.16 
.07 
.01 
.20 

.56 

7.99 
.25 
13.99 
5.19 
8.80 

.25 

.46 
1.86 
.83 
.75 
.22 
.15 
.12 
.07 
.00 
.19 

.60 
7.42 

.25 
13.17 
4.90 
8.27 

.24 
.44 
2.16 
.99 
.88 
.23 
.19 
.09 
.12 
.01 
.17 

.69 
7.03 

.26 
13.49 
5.51 
7.93 

.33 
.46 
1.81 
.99 
.76 
.18 
.13 
.12 
.11 
.00 
.22 

.58 
6.19 

.24 
12.12 
5.11 
7.01 

.44 
.51 
1.68 
.77 
.75 
.09 
.13 
.14 
.10 
.00 
.14 

.54 
5.01 

.21 
10.52 
4.76 
6.76 

2.45 

1.41 

2.04 

.94 

Motor  Vehicle "      . 

.89 

.14 

.15 

Gift  &  inheritance           

.39 

.10 

.00 

Insurance 

.16 

LOCAL 

.67 

Property  .. 

5.63 

License  fees  and  permit 

Total  state  and  local 

.23 
15.22 

Total  state 

8.69 

Total  local 

6.53 

«  Detail  may  not  add  to  totals  due  to  rounding. 

b  ind\i(jgs  licGnsG  fees. 

e  Includes  the  Motor  Vehicle  Transportation  Tax  and  the  Use  Fuel  Tax. 
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TABLE  XXXI 

Average  Taxes  Expressed  as  a  Percentage  of  Average  Income 
After  Federal  Income  Taxes 

Total  state 

After-tax  income  Total  state     Total  local       and  local 

Under  $2,000 5.9  10.3  16.2 

2,000-2,999    4.9  11.2  16.1 

3,000-3,999    5.9  9.9  15.8 

4,000-4,999    5.1  8.8  13.9 

5,000-5,999    4.9  8.2  13.1 

6,000-7,499    5.5  8.0  13.5 

7,500-9,999    5.3  6.8  12.1 

10,000-14,999    4.8  5.7  10.5 

15,000  and  over 9.0  6.5  15.5 

considerable  caution  because  it  is  with  respect  to  these  two  income 
classes  that  the  data  on  both  consumption  and  income  is  the  least  reli- 
able. On  the  face  of  things,  it  seems  probable  that  additional  data 
would  show  that  the  regressivity  extends  farther  up  the  income  scale 
than  the  figures  presented  here  indicate.  This  is  suggested  by  the  fact 
that  the  majority  of  the  taxes  levied  are  related  directly  or  indirectly 
to  consumption  expenditures  and  the  proportion  of  income  spent  on 
consumption  is  likely  to  decline  rapidly  as  income  rises  above  $15,000. 

2.  While  the  overall  tax  burden  falling  on  families  with  very  high 
incomes  may  be  less  than  is  indicated  by  the  effective  tax  rate  shown 
for  the  $15,000  and  over  class,  it  is  nevertheless  clear  that  the  burden 
imposed  by  the  tax  structure  on  families  with  incomes  between  $4,000 
and  $15,000  is  significantly  less  than  that  imposed  on  families  with 
incomes  above  and  below  these  levels.  In  addition,  it  is  equally  clear 
that  highest  effective  tax  rates  imposed  by  the  system  are  those  appli- 
cable to  families  with  relatively  low  incomes  (below  $4,000).  However, 
the  significance  of  this  latter  fact  should  not  be  evaluated  without 
taking  into  account  at  least  two  important  characteristics  of  the  very 
low  income  classes.  First,  this  group  contains  a  significant  number  of 
families  that  normally  have  much  higher  incomes.  This  is  because,  at 
any  given  time,  it  includes  those  whose  incomes  have  been  reduced 
temporarily  by  illness  or  unemployment.  Equally  important,  the  low 
income  brackets  contain  many  retired  individuals  who,  although  their 
current  incomes  are  low,  possess  substantial  savings.  On  the  other 
hand,  it  also  needs  to  be  kept  in  mind  that  any  tax  induced  reduction 
in  income  is  likely  to  do  more  damage  to  the  living  standards  of  a  low 
income  family  than  one  which  reduces  the  income  of  a  high  income 
family  by  an  equal  percentage.^^ 

3.  From  even  a  cursory  examination  of  Table  XXX,  it  is  clear  that 
the  regressivity  of  the  overall  tax  structure  has  its  sources  at  the  local 
rather  than  the  state  level.  The  incidence  of  the  state  tax  structure 
tends  toward  proportionality.  This  is  due  primarily  to  the  fact  that 
the  state  government  draws  a  significant  portion  of  its  total  revenue 
(approximately  20  percent)  from  personal  and  corporate  income  taxes 
the  burden  of  which  falls  largely  on  these  with  incomes  in  excess  of 

22  1  am  indebted  for  this  point  to  Wisconsin's  State  and  Local  Tax  Burdens,  op.  cit., 
p.  56. 
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$15,000.-^  In  the  absence  of  these  two  taxes  the  state  tax  structure 
would  be  slightly  regressive  as  can  be  seen  from  an  examination  of 
Table  XXXII. 

TABLE  XXXII 

Effective  Rates  of  State  Taxation 

Exclusive  of  Taxes  on  Corporate  and  Personal  income 

Income  class  Tax  rate 

Under  $2,000 4.84 

$2,000-2,999    4.10 

$3,000-3,999    — 5.04 

$4,000-4,999 4.44 

$5,000-5,999 4.21 

$6,000-7,499 4.93 

$7,500-9,999    4.32 

$10,000-14,999    8.81 

$15,000  and  over 3.83 

4.  More  specifically  it  is  possible  to  say  that  the  regressiveness  of 
the  overall  tax  structure  is  associated  primarily  with  two  related  facts 
.  .  .  the  fact  that  local  governments  rely  so  heavily  on  property  taxes 
to  finance  their  expenditures  and  the  fact  that  this  tax  is  highly  re- 
gressive.-* This  regressiveness  is  revealed  in  Table  XXX  by  the  fact 
that  the  effective  rates  of  taxation  imposed  by  property  taxes  on  fam- 
ilies with  incomes  above  $4,000  are  substantially  lower  than  those 
imposed  on  families  with  income  below  this  level.  More  significant 
perhaps,  the  property  tax  rates  of  the  two  lowest  income  groups  are 
almost  twice  the  rates  of  the  highest  income  groups.  Furthermore,  since 
expenditure  on  housing  does  not  rise  as  rapidly  as  income,  the  effective 
rates  of  property  taxation  imposed  on  families  with  very  high  incomes 
is  almost  certain  to  be  substantially  less  than  the  5.09  percent  shown  in 
Table  XXX  for  the  income  class  $15,000  and  over. 

5.  Finally,  if  the  average  amount  of  taxes  allocated  to  consumer 
units  in  an  income  class  is  expressed  as  a  percentage  of  the  average 
after  tax  income  in  that  class,  the  pattern  of  burden  distribution  that 
emerges  does  not  differ  in  any  significant  respects  from  that  shown  in 
Table  XXX.  As  is  clearly  evident  from  Table  XXXI,  the  overall  tax 
structure  continues  to  be  regressive  to  $15,000  and  progressive  there- 
after. Again,  this  regressiveness  is  the  result  of  local  rather  than  state 
taxes.  Indeed  the  percentage  figures  shown  in  Table  XXXI  reveal  both 
the  proportionality  of  the  state  tax  structure  and  the  regressiveness  of 
the  local  tax  structure  even  more  clearly  than  those  shown  in  Table 
XXX. 

G.  Explanation  of  Tax  Distribution  by  Income  Group 

It  was  noted  earlier  that  in  order  to  determine  the  effective  tax 
rates  that  are  shown  in  Table  XXIX,  it  is  necessary  to  distribute  the 
amounts  of  each  of  the  numerous  types  of  taxes  collected  to  each  of 
the  several  income  classes  in  accordance  with  the  assumed  incidence 
of  the  tax.  However,  at  that  time,  only  an  illustrative  computation 

23  The  reg-ressivity  of  the  corporate  income  tax  below  $7,500  is  undoubtedly  less  than 
that  shown  in  Table  XXX.  The  reason  for  this  is  that  no  attempt  was  made  to 
adjust  the  corporate  income  tax  data  to  take  account  of  the  difference  in  the  defi- 
nition of  income  for  tax  purposes  and  the  family  personal  income  .concept  em- 
ployed in  the  computation  of  effective  tax  rates. 

2* In  1961,  property  taxes  accounted  for  88  percent  of  local  tax  revenues  and  49  per- 
cent of  total  tax  revenues. 
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utilizing  the  motor  fuel  tax  was  made.  In  this  section  the  specific  pro- 
cedures that  were  employed  with  respect  to  each  major  type  of  tax  and 
the  data  utilized  are  considered  in  somewhat  more  detail. 

SALES   AND    USE   TAXES 

The  basic  source  of  the  statistical  information  used  in  this  study  to 
allocate  state  and  local  sales  and  use  taxes,  as  well  as  certain  portions 
of  other  taxes  was  sample  data  reported  by  the  Bureau  of  Labor 
Statistics  in  its  SurveAj  of  Consmner  Expenditures,  1960-61.2^  However, 
for  a  variety  of  reasons,  it  was  necessary  to  adjust  this  data  in  several 
ways  before  it  could  be  utilized.  Two  of  these  adjustments  deserve  to 
be  mentioned. 

First,  since  data  was  not  available  for  California  as  a  whole,  but  only 
for  the  Los  Angeles,  San  Francisco,  and  Bakersfield  metropolitan  sta- 
tistical areas,  it  was  necessary  to  averao'e  the  three  sets  of  data  avail- 
able in  order  to  get  some  idea  of  the  distribution  of  consumption  ex- 
penditures in  the  state  as  a  whole.  In  computing  this  average  the  most 
important  difficulty  encountered  was  in  the  selection  of  weights.  Sam- 
ple weights  could  not  be  used  because,  with  the  exception  of  Los 
Ano-eles,  the  proportions  which  each  city  represented  of  the  total 
sample  differed  greatly  from  the  proportion  which  it  represented  of 
the  total  population  of  consumer  units  within  the  state.  To  solve  this 
problem,  the  median  incomes  reported  by  the  1959  decennial  census 
for  the  various  sections  of  the  state  were  compared.  From  this  copa- 
parison  it  was  learned  that  1959  median  incomes  fell  into  three  size 
groups,  and  that  each  of  these  groups  contained  one  of  the  cities  for 
which  sample  consumption  data  was  available.  On  the  assumption  that 
consumption  patterns  are  closely  related  to  income,  each  sample  city 
was  then  assigned  a  weight  equal  to  the  proportion  which  the  popu- 
lation of  its  group  represented  of  the  total  population  of  the  state. 

The  necessity  for  the  second  adjustment  arose  from  the  fact  the 
B  L  S  consumption  data  is  not  reported  in  the  detail  that  is  necessary 
for  allocating  the  sales  and  use  tax  to  income  classes  given  the  many 
exemptions  which  characterize  this  tax.  In  some  eatagories  only  a  por- 
tion of  the  expenditure  reported  is  taxable.  Before  any  tax  distribution 
could  be  undertaken,  therefore,  it  was  necessary  to  divide  the  total 
expenditures  reported  in  each  such  category  into  taxable  and  nontax- 
able proportions.  Although  recent  data  upon  which  such  a  division 
could  be  made  is  unavailable,  the  portion  of  each  major  category  of 
expenditure  subject  to  the  California  Sales  and  Use  Tax  was  estimated 
bv  Professor  William  H.  Hickman  in  1958.2G  The  procedure  followed 
in  the  present  study  to  estimate  taxable  expenditures  was_  to  apply 
Professor  Hickman's  proportions  to  the  amounts  of  the  various  types 
of  expenditure  that  were  reported  for  1960-61. 

It  is  recognized  that  the  use  of  this  procedure  is  certain  to  reduce 
the  reliability  of  the  estimates  of  the  distribution  of  the  sales  and  use 
tax  Particufarlv  in  view  of  the  fact  that  Professor  Hickman  s  estimate 
of  the  proportions  of  taxable  and  nontaxable  expenditure  was  based  on 

«BLS    Reports,   237-52,   237-70  and   237-72,  U.S.  Department  of  Labor,  Bureau  of 

.w'-Srm^^'r^^iiillf^^or&lifo^ia  sales  annotn^  a^n^sfaSl'  Hfrf- 
by  the  State  Board  of  Equalization,  Division  of  Research  and  Statistics,  bacra 
men  to,  December  1958. 
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data  for  the  year  1950.  On  the  other  hand,  it  is  equally  probable  that 
the  amount  of  error  introduced  is  of  no  real  significance.  It  seems  highly 
unlikely  that  the  taxable  proportion  of  any  particular  category  of  ex- 
penditure changes  very  much  over  time.  Much  more  important,  inso- 
far as  any  estimate  of  the  tax  burden  is  concerned,  are  changes  in  the 
proportions  of  total  consumiDtion  expenditure  going  to  each  major  ex- 
penditure category  (e.g.  food,  housing,  etc.).  Since  Hickman's  propor- 
tions were  applied  to  each  expenditure  category  rather  than  to  total 
consumption  expenditures,  any  changes  of  this  sort  v^hich  may  have 
occurred  between  1950  and  1961  were  taken  into  account. 

OTHER   TAXES   ON    CONSUMPTION    EXPENDITURES 

In  addition  to  the  sales  and  use  tax,  California  levies  four  other  taxes 
on  consumer  expenditures.  Included  are  those  on  motor  fuels,  cigarettes, 
and  alcoholic  beverages,  and  insurance  premiums.  Since  the  first  of 
these  has  already  been  considered,  the  discussion  in  this  section  will  be 
confined  to  the  latter  three.  Neither  the  cigarette  tax  uor  the  insurance 
premium  tax  raises  any  serious  problems  of  allocation.  Expenditures 
on  both  items  are  reported  separately,  and  since  the  assumed  incidence 
of  the  tax  is  on  consumers,  the  allocation  of  total  tax  collections  from 
these  sources  could  be  made  on  the  basis  of  the  percentage  distribution 
of  the  expenditures  involved.  By  contrast,  an  attempt  to  allocate  alco- 
holic beverage  taxes  does  encounter  a  serious  problem.  The  reason  for 
this  is  that  expenditures  on  alcoholic  beverage  are  characteristically 
underreported.  Thus  if  reported  expenditures  are  multiplied  by  the 
distribution  of  consumer  units  and  aggregated,  the  total  expenditure 
figure  obtained  falls  far  short  of  that  which  is  necessary  to  account  for 
the  taxes  collected.  One  way  of  resolving  this  problem  would  be  to 
undertake  an  estimate  of  the  degree  to  which  underreporting  of  ex- 
penditures takes  place  within  each  income  bracket.  Because  of  weak- 
nesses in  the  data  available,  however,  such  an  estimate  would  be 
extremely  crude.  For  this  reason,  no  such  estimate  was  attempted. 
Instead  taxes  on  alcoholic  beverages  were  allocated  on  the  basis  of  the 
percentage  distribution  among  income  groups  of  the  expenditures  on 
alcoholic  beverages  reported  in  the  B.L.S.  survey. 

INHERITANCE   AND   GIFT   TAXES 

It  is  appropriate  to  take  up  the  taxes  on  inheritances  and  gifts  im- 
mediately following  the  discussion  of  taxes  on  cigarettes  and  alcohol 
because  these  taxes  are  also  excise  taxes.  They  are  excise  taxes  on  the 
transfer  of  property  from  one  person  to  another.  For  this  reason,  a 
distribution  of  property  income  based  on  data  drawn  from  state  income 
tax  return  was  used  as  the  basis  for  allocating  the  burden  of  these 
taxes.^''^ 

PERSONAL    INCOME   TAX 

The  basic  source  material  used  in  allocating  taxes  on  personal  income 
was  a  distribution  of  tax  payments  by  income  class  available  from  the 
Franchise  Tax  Board. -^  However,  owing  to  the  fact  that  the  tax  data 
in  this  distribution  was  reported  by  adjusted  gross  and  taxable  income 
classes,  it  was  necessary  to  reallocate  the  reported  tax  payments  to 

'^''Annual  Report  of  the  Franchise  Tax  Board,  1962,  p.  A-40. 
^IMd.,  p.  A-3. 
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family  personal  income  classes  before  the  distribution  of  the  burden  of 
this  tax  could  be  determined.  This  reallocation  was  based  on  the  assump- 
tion that  approximately  the  same  relationship  would  exist  between  the 
distribution  of  state  income  taxes  by  adjusted  gross  class  and  the  un- 
known distribution  of  state  income  taxes  by  family  personal  income 
class  as  existed  between  the  distribution  of  federal  income  taxes  by 
adjusted  gross  and  family  personal  income  class.  Thus  if  the  percentage 
of  the  total  federal  income  taxes  that  had  been  allocated  to  a  family 
personal  income  bracket  was  half  as  large  as  that  in  the  same  adjusted 
o-ross  income  bracket,  it  was  assumed  that  this  relationship  would  hold 
for  state  income  taxes.  To  find  the  percentage  of  total  state  income  taxes 
to  be  allocated  to  this  family  personal  income  bracket,  therefore,  the  • 
percentage  allocated  to  the  same  adjusted  gross  income  bracket  by  the 
Franchise  Tax  Board  was  divided  by  two. 

CORPORATE   INCOME   TAX 

As  noted  in  the  text,  it  is  assumed  for  purposes  of  this  study  that  one- 
third  of  the  burden  of  taxes  on  corporate  income  is  shifted  forward  to 
consumers  in  the  form  of  higher  prices,  while  the  remaining  two-thirds 
of  the  burden  rests  on  the  owners  of  corporate  stock.  In  line  with  this 
assumption,  one-third  of  the  $270,168,000  of  tax  revenue  derived  from 
corporation  income  taxes  in  1961  was  distributed  to  income  classes  m 
accordance  with  the  percentage  distribution  of  total  consumption  ex- 
penditures. The  remaining  two-thirds  was  distributed  in  accordance 
with  a  percentage  distribution  dividend  income  based  on  state  income 
tax  returns.-^  With  respect  to  the  latter  portion,  however,  a  problem 
similar  to  the  one  discussed  in  the  preceding  section  arose.  Available 
distributions  of  dividends  are  by  adjusted  gross  rather  than  family 
personal  income  brackets.  In  this  instance,  however,  no  attempt  was 
made  to  reallocate  the  tax  to  the  appropriate  personal  income  bracket. 
Had  such  a  reallocation  been  made,  the  effect  would  have  been  to  place 
more  of  the  burden  of  this  tax  on  those  in  the  higher  income  classes. 

MOTOR  VEHICLE  TAXES 

The  procedure  used  in  allocating  of  the  revenue  derived  from  motor 
vehicle  registration  and  operators  license  fees  and  the  "in  lieu"  tax 
among  income  classes  is  similar  to  that  employed  with  respect  to  motor 
fuel  taxes.  The  first  step  was  to  divide  the  total  collected  into  that  which 
could  be  attributed  to  commercial  vehicles  and  that  which  could  be  at- 
tributed to  consumer  owned  vehicles.  Fortunately,  the  data  needed  to 
make  this  division  was  available  from  the  California  Department  of 
Finance  30  Once  determined,  the  amount  collected  on  commercial  ve- 
hicles was  allocated  to  consumers  in  accordance  with  the  percentage 
distribution  of  total  consumption  expenditures.  The  remainder  was  also 
allocated  to  consumers  but  on  a  different  basis.  The  base  used  for  this 
latter  allocation  was  the  percentage  distribution  of  expenditures  on 
automobiles. 

PROPERTY  TAXES 

For  the  purpose  of  determining  the  burden  of  property  taxes,  the 
total  revenue  from  this  tax  was  divided  into  three  parts  corresponding 

Sfam  indebted  to  Mr.  Ralph  Currie  for  providing  me  with  this  information. 
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to  the  three  major  types  of  property  upon  which  such  taxes  are  levied  / 
Accordinfrly,  65.6  percent  of  the  total  collected  was  allocated  to  non- 
farm  residential  property,  26.5  percent  to  commercial  and  industrial 
propert}'',  and  the  remaining  9.9  percent  to  agricultural  property.^^ 
Each  of  these  amounts  was  then  allocated  to  income  classes  in  accord- 
ance with  the  assumed  incidence  of  property  taxes.  Thus,  90  percent 
of  the  amount  allocated  to  nonfarm  residential  housing  was  apportioned 
on  the  basis  of  the  percentage  distribution  of  consumer  expenditure 
on  shelter  and  10  percent  on  the  basis  of  the  distribution  of  rental  in- 
come.^^  The  amount  allocated  to  industrial  and  commercial  property, 
on  the  other  hand,  was  distributed  in  accordance  with  the  percentage 
distribution  of  total  consumption  expenditures.  This  base  was  also 
used  to  distribute  the  portion  of  the  tax  levied  on  agricultural  property 
that  was  assumed  to  be  shifted  forward.  The  remaining  portion  of  the 
agricultural  share,  that  allocated  to  farm  land  and  residences  was,  in 
the  absence  of  more  reliable  data,  allocated  on  the  basis  of  a  California 
percentage  distribution  of  the  family  personal  income  of  farm  operators 
estimated  by  the  writer  using  data  for  1959  drawn  from  the  decennial 
census  of  that  year  and  a  distribution  of  the  family  personal  income  of 
farm  operators  published  by  the  Department  of  Commerce.^^ 

HORSERACING  AND   BUSINESS  LICENSE   FEES 

The  assumed  incidence  of  horseracing  fees  is  on  the  bettor.  However, 
no  data  exists  on  distribution  of  such  individuals  by  income  class.  In 
the  absence  of  such  data,  this  tax  was  allocated  in  accordance  with  the 
distribution  of  expenditures  on  recreation.  Business  licenses  were  as- 
sumed to  be  shifted  forward  and  were  allocated  to  income  groups  in 
proportion  to  their  total  consumption  expenditures. 

H.  Explanation  of  Estln^afe  of  California  Personal  Income 

In  order  to  estimate  the  distribution  of  family  personal  income  in 
California,  three  different  sets  of  data  were  employed.  These  included  a 
percentage  distribution  of  the  United  States  population  by  family  per- 
sonal income  class  (column  1,  Table  XXXIII),  a  similar  United  States 
distribution  by  money  income  after  tax  class  (column  2,  Table 
XXXIII),  and  a  percentage  distribution  of  the  California  population 
by  money  income  after  tax  class  (column  4,  Table  XXXIII).  The  first 
two  sets  of  data  were  available  in  the  form  needed  from  the  Department 
of  Commerce  and  the  Bureau  of  Labor  Statistics  respectively .^'^  The 
last  however,  was  not  and,  therefore,  had  to  be  estimated  from  B.L.S. 
sample  data  drawn  from  the  Los  Angeles,  San  Francisco,  and  Bakers- 
field  metropolitan  statistical  areas.^^ 

As  noted  in  the  text,  the  procedure  employed  involved  the  use  of  the 
two  national  distributions  to  obtain  a  set  of  population  relatives  which 

81  This  division  was  based  on  the  assessed  values  of  various  types  of  locally  assessed 
taxable  real  property  as  reported  in:  U.S.  Bureau  of  the  Census,  Taxable  Prop- 
erty Values,  1962,  p.47. 

32  ijjid 

33  US    Bureau    of   the   Census,    United   States    Census    of   Population,    1960,   Detailed 

Characteristics,  United  States  Summary,  p.  599  ;  U.S.  Bureau  of  the  Census, 
United  States  Census  of  Population,  1960,  Detailed  Characteristics,  California, 
and  U.S.  Office  of  Business  Economics,  Survey  of  Current  Business   (April  1964), 

^*' Survey  of  Current  Business,  op.  cit.,  pp.  7-11,  and  U.S.  Bureau  of  Labor  Statistics, 
Survey  of  Consumer  Expenditures,  Consumer  Expenditures  and  Income,  B.L.S. 
Report,  237-38    (April  1964). 

^  B.L.S.  Reports,  237-52,  237-70,  and  237-72. 
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were  then  applied  to  the  California  data  in  order  to  obtain  the  per- 
centage distribution  of  the  California  population  by  family  personal 
income  class.  Thus  column  3  of  Table  XXXIII  in  which  the  population 
relatives  are  presented  was  obtained  by  expressing  column  2  as  a  per- 
centage of  column  1.  Column  5  in  which  the  percentage  distribution  of 
California  consumer  units  by  family  personal  income  class  is  shown  was 
obtained  by  multiplying  column  4  by  column  3.  Column  6  which  shows 
the  number  of  California  consumer  units  in  each  family  personal  in- 
come bracket  was  obtained  by  multiplying  column  5  by  5,714,000,  the 
estimated  number  of  consumer  units  in  California. 

The  derivation  of  this  latter  figure  deserves  some  additional  mention 
because  of  the  key  role  it  plays  in  determining  the  proportion  of  the 
total  amount  collected  from  certain  tax  sources  (e.g.  motor  fuel  taxes) 
to  be  allocated  directly  to  consumers.  The  data  readily  available  for 
estimating  the  total  population  of  consumer  units  in  California  con- 
sisted of  Bureau  of  the  Census  estimates  of  the  total  population  as 
reported  in  the  California  Statistical  Abstract,  1963,  and  a  B.L.S.  esti- 
mate of  the  average  number  of  individuals  per  consumer  unit.^^  How- 
ever, when  these  data  were  used  for  this  purpose,  the  figure  obtained 
was  clearly  too  large.  Since  the  data  on  the  total  number  of  individuals 
in  the  population  were  known  to  be  the  more  accurate,  this  indicated 
that  the  B.L.S.  estimate  of  the  number  of  individuals  in  a  consumer 
unit  was  too  small.  Therefore,  data  from  Current  Population  Reports 
and  from  the  Survey  of  Current  Business  were  used  to  make  an  in- 
dependent estimate  of  the  number  of  individuals  in  a  consumer  unit.^'^ 
It  was  this  figure  (2.92)  by  which  the  total  population  was  divided  to 
obtain  the  5,714,000  figure  mentioned  above. 

The  next  step  in  deriving  a  family  personal  income  distribution  for 
California  was  the  estimation  of  personal  income  means  for  each  income 
class.  With  one  exception  the  procedure  employed  to  obtain  the  esti- 


TABLE  XXXIII 
Data  Used  to  Estimate  a  California  Family  Personal  income  Distribution 


Estimated 

percent 

Estimated 

Percent 

Percent 

distribution 

number  of 

distribution 

Percent 

Distribution 

of  consumer 

consumer  units 

of  consumer 

distribution 

of  consumer 

units  by 

by  family 

units  by 

of  consumer 

Population 

units  by 

family  income, 

personal 

family 

units  by 

relative 

aftertax  money 

California 

income 

Income 

personal 

aftertax  money 

(column  1  -^ 

income. 

(column  3  X 

(column  5  X 

bracket 

income,  U.S. 

income,  U.S. 

column  2) 

California 

column  4) 

5,174,000) 

(1) 

(2) 

(3) 

(4)      . 

(5) 

Under  2,000 

12.9 

11.5 

112.17 

9.36 

10.5 

599,646 

2,000-2,999 

9.1 

9.8 

92.85 

7.76 

7.1 

407,608 

3,000-3,999 

10.3 

10.9 

94.49 

9.08 

8.5 

486,487 

4,000-4,999 

10.8 

12.3 

87.80 

11.84 

10.3 

590,156 

5,000-5,999 

10.5 

13.1 

80.15 

14.03 

11.2 

638,154 

6,000-7,499 

14.1 

16.5 

85.45 

19.76 

16.8 

957,971 

7,500-9.999 

14.7 

15.3 

96.08 

15.67 

15.0 

855,028 

10,000-14,999 

11.1 

8.2 

135.37 

9.46 

12.8 

729,606 

15,000  and  over 

6.5 

2.3 

282.60 

2.81 

7.9 

449,341 

SOURCK:   Column  1 — Survey  of  Current  Busines.s   (April  1964),  pp.  5-9;  column  2— 
B.L.S.  Report,  pp.  237-38;  column  4 — B.L.S.  Reports,  pp.  237-52,  237-70,  237-72. 


38  Published  by  the  Economics  Development  Agency  of  the  State  of  California,  Sac- 
ramento. 
"  U.S.  Bureau  of  the  Census,  Current  Population  Reports,  Current  Income  Series. 
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mated  means  was  completely  analogous  to  that  used  in  obtaining  the 
distribution  of  consumer  units.  That  is,  personal  income  and  money  in- 
come class  means  for  the  U.S.  were  used  to  obtain  relatives  which 
were  then  applied  to  money  income  means  for  California  in  order  to 
obtain  the  class  means  for  the  California  personal  income  distribu- 
tion.^s  The  exception  related  to  income  class  "above  $15,000."  A  com- 
parison of  the  initial  mean  obtained  for  this  bracket  with  the  United 
States  mean  for  the  same  bracket  strongly  suggested  that  the  Cali- 
fornia estimate  was  much  too  low.  A  new  estimate  of  this  mean  based 
on  independent  data  and  was  therefore  obtained.  The  technique  utilized 
to  accomplish  this  was  to  separate  this  income  class  into  four  subclasses : 
$15,000-$19,999 ;  $20,000-$24,999 ;  $25,000-$49,999 ;  $50,000  and  over. 
The  number  of  consumer  units  and  the  personal  income  mean  for  each 
of  these  subclasses  was  then  estimated  on  the  basis  of  personal  income 
data  from  the  Department  of  Commerce  and  adjusted  gross  income  data 
drawn  from  federal  income  tax  returns.^^  Finally,  these  data  were  used 
to  compute  the  mean  which  appears  in  Table  XXX. 

The  final  set  of  computations  which  was  necessary  in  order  to  obtain 
the  income  distribution  from  which  the  tax  burden  ratios  in  Table 
XXX  were  calculated  was  to  estimate  the  amount  of  federal  income 
tax  to  be  allocated  to  each  personal  income  class.  This  allocation  was 
made  on  the  basis  of  an  estimate  of  the  federal  income  tax  rates  which 
were  applicable  to  each  income  class.  This  in  turn  was  accomplished  by 
simply  adjusting  Department  of  Commerce  estimates  of  the  tax  rates 
which  would  apply  nationally  to  account  for  the  differences  between  the 
estimated  California  within  class  mean  incomes  and  those  reported  for 
the  United  States  as  a  whole.^° 


38  The  data  were  drawn  from  B.L.S.  Reports,  237-52,  237-70,  and  237-72,  and  Survey 
of  Current  Business,  op.  cit.,  p.  9. 

^^  Ibid.,  pp.  5  and  9,  and  U.S.  Internal  Revenue  Service,  Statistics  on  Income,  Indi- 
vidual Income  Tax  Returns,  1961,  p.  92. 

^  Survey  of  Current  Business,  op.  cit.,  p.  9. 


SECTION  III 

WHO  DOESN'T  PAY 

I.  PROPERTY  TAX  EXEMPTIONS:  PURPOSE  IN  GENERAL 

There  are  several  major  purposes  for  exempting  various  classes  of 
property  from  the  property  tax.  -Exemptions  can  be  granted  for  ad- 
ministrative reasons,  social  policy  reasons,  or  economic  reasons. 

Government  property  is  customarily  exempt  for  administrative  rea- 
sons. As  there  is  no  revenue  gain  if  a  taxing  jurisdiction  taxes  its 
own  property,  administrative  costs  of  assessing  and  taxing  would  be 
expenses  which  could  otherwise  be  saved.  In  general  terms,  property 
of  one  governmental  jurisdiction  will  be  exempt  in  another  for  similar 
reasons  (but  this  does  not  hold  true  in  all  cases)  see  Section  two,  Part 
III  C,  page  20.  Exemptions  of  government  property  can  also  be  de- 
fended on  social  policy  grounds.  There  is  no  justification  for  taxing 
government  property  if  the  cost  of  imposing  the  tax  exceeds  the  amount 
of  revenue  collected.  Exemptions  are  also  granted  to  properties  which 
are  more  efiicieutly  and  equitably  taxed  in  a  different  manner. 

Another  justification  for  a  property  tax  exemption  is  the  manner 
in  which  the  property  is  used.  If  the  property  is  used  to  provide  func- 
tions which  otherwise  might  have  to  be  provided  by  government  or 
used  to  further  some  social  good,  such  property  may  be  exempt  from 
the  burden  of  taxation.  Most  of  the  present  exemptions  can  be  justified 
under  this  theory.  By  means  of  a  tax  exemption,  religious  programs, 
youth  activities,  private  schools,  charity  programs  and  homes  for  the 
poor  and  aged  can  be  encouraged.  Care  of  the  sick  and  promotion  of 
health  are  also  commonly  accepted  as  activities  resulting  in  public 
benefit.  The  concept  of  the  public  good  is  elusive,  however,  and  the 
problem  of  drawing  the  line  at  what  logically  should  be  taxable  is  al- 
most insurmountable. 

Property  tax  exemptions  are  also  granted  for  economic  reasons.  By 
this  means,  special  economic  incentives  can  be  created.  Property  might 
also  be  exempted  if  it  is  determined  that  taxation  would  have  serious 
detrimental  economic  effects  or  create  undue  burden  on  certain  classes 
of  property. 

All  property  tax  exemptions  involve  a  shifting  of  the  tax  burden 
to  properties  still  on  the  tax  rolls.  Often,  however,  the  ''savings"  in 
governmental  expenditures  for  certain  activities,  such  as  schools,  care 
for  the  poor,  etc.,  will  exceed  the  cost  of  the  exemption.  Where  exemp- 
tions are  granted  to  promote  the  public  good  or  pursue  some  economic 
policy  without  compensating  "savings"  in  governmental  expenditures 
it  is  imperative  that  each  exemption  be  fully  evaluated  to  determine 
if  it  is  fair,  equitable  and  in  the  public  interest  for  the  balance  of  the 
taxpayers  to  pick  up  the  tab  for  the  exempt  property. 

In  summarizing  the  problem  of  property  tax  exemptions,  the  Ad- 
visory Commission  on  Intergovernmental  Ftelations  has  stated : 

"The  seemingly  endless  process  of  narrowing  the  property  tax 
base  has  progressed  so  far,  and  in  such  diverse  directions,  as  to 

(55) 
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necessitate  some  forthriglit  determination  not  only  of  where  it 
should  stop  bnt  how  mnch  of  it  should  be  repealed.  Step  by  step, 
exemptions  place  heavier  burdens  on  those  still  required  to  pay, 
or  reduce  the  responsibility  of  local  governments  by  inducing 
them  to  depend  increasingly  on  fiscal  aid.  No  brief  commentary 
can  attempt  to  deal  with  all  the  legal,  administrative,  economic, 
social,  and  political  pros  and  cons  of  property  tax  exemption; 
thus  attention  is  restricted  here  to  certain  types  of  exemptions 
whose  use  may  be  seriously  questioned  or  at  least  needs  more 
careful  control. 

The  kinds  of  exemptions  that  should  be  curtailed  or  abolished 
include : 

1.  Exemptions  that  foster  inequity  and  special  privilege. 

2.  Exemptions  which  are  veiled  subsidies  to  private  interests 
that  would  be  difficult  to  justify  as  frank  State  budget  ap- 
propriations. 

3.  Exemptions  which  are  an  ill-chosen  and  defective  method  of 
granting  subsidies  and  awards  and  recognizing  needs  that 
may  in  themselves  have  been  justifiable. 

4.  Exemptions  which  unnecessarily  and  heedlessly  complicate 
the  tax  system  and  add  to  the  difficulty  and  expense  of  its 
administration. "  ^ 

!l.  BACKGROUND 

In  California,  real  property  tax  exemptions  are  granted  under  pro- 
visions of  the  State  Constitution.  Any  change  in  the  exemption  status 
on  such  property  can  come  about  only  through  an  amendment  to  the 
Constitution  approved  by  the  electors  of  this  state.  The  Legislature  has 
been  authorized  to  exempt  from  property  taxation  or  classify  any  or 
all  personal  property. 

Under  the  1849  Constitution,  there  were  no  valid  exemptions  from 
property  taxation,  except  for  government  property.  Prior  to  1900, 
under  the  1879  Constitution,  exemptions  were  limited  to  growing  crops, 
government  property,  fruit  and  nut  bearing  trees  under  four  years  of 
age,  grape  vines  under  three  years  of  age,  and  privately  owned  prop- 
erty used  for  public  libraries  and  museums. 

In  1900,  the  proliferation  of  privilege  began  with  an  exemption 
for  churches  and  Stanford  University.  Public  bonds  were  added  in 
1902  and  a  limited  amount  of  personal  property  of  householders  and 
the  California  Academy  of  Science  were  exempted  in  1904. 

Liberalization  of  the  exemption  provisions  continued  with  the  adop- 
tion of  the  veterans  exemption  (1911),  exemption  of  vessels  of  more 
than  50  tons  (1914),  nonprofit  colleges  exemption  (1914),  orphanage 
exemption  (1920),  immature  timber  (1926),  cemetery  exemption 
(1926),  exhibition  exemption  (1935),  motor  vehicle  in-lieu  tax  (1935), 
and  the  welfare  exemption  (1944).  Some  of  these  exemptions  have 
been  extended  in  scope  in  recent  years. 

I  Advisory  Commission  on  Intergovernmental  Relations,  The  Role  of  the  States  in 
Etrengthening  the  Property  Tax,  Vol.  1,  Washington,  D.C.,  Government  Printing 
Office,   June   1963,  pp.   77-78. 
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III.  TOTAL  ASSESSED  VALUE  EXEMPT 

It  has  been  virtually  impossible  to  ascertain  the  total  value  of  all 
untaxed  property  in  the  state.  Complete  and  reliable  statistics  are 
available  only  for  a  few  exemptions — the  veterans',  church,  college, 
welfare,  and  orphanages.  These  properties  are  assessed  by  county  as- 
sessors and  values  are  reported  to  the  State  Board  of  Equalization.  In 
an  attempt  to  close  this  knowledge  gap,  the  Assembly  Committee  on 
Revenue  and  Taxation  asked  all  county  assessors  to  supply  the  com- 
mittee with  their  best  estimates  of  values  for  the  various  types  of 
untaxed  property  within  their  jurisdiction.^ 

The  major  stumbling  block  has  been  property  owned  by  govern- 
mental units.  It  has  been  impossible  to  get  any  reliable  data  as  to  the 
value  of  government  property.  Since  government  property  is  excluded 
from  the  tax  base,  it  is  not  assessed  and  the  county  assessors  have  been 
unable  to  supply  more  than  the  crudest  estimates  of  its  worth.  Even 
these  estimates  do  not  include  the  value  of  highways,  streets,  and 
roads.  The  securing  of  actual  values  by  appraisal  and  the  computing 
of  adjustments  would  cost  a  fortune.  Such  an  expenditure  cannot  be 
justified. 

From  the  information  provided  by  the  assessors  and  from  other 
sources,  we  can  say  only  that  the  total  assessed  value  of  property  not 
on  the  tax  rolls  (including  all  government  property)  will  fall  some- 
where between  $6.5  billion  and  $28  billion.  A  more  precise  estimate 
would  only  be  misleading.  Of  this  total,  the  exempt  categories  which 
are  recorded — veterans',  church,  college  and  welfare — had  an  assess- 
ment value  of  $1.57  billion  in  1964. 

There  has  been  a  decrease  in  the  total  dollar  value  of  exemptions 
for  the  last  two  consecutive  years.  However,  these  itemized  exemptions 
as  a  percentage  of  total  assessed  valuation  have  been  dropping  since 
1954,  as  Table  I  illustrates. 

TABLE  I 

Property  Tax  Exemptions  Recorded  by  the  State  Board  of  Equalization 

Assessed  Value  of  Percentage  of  Total 

Tear  Comiined  Exemptions  Net  Assessed  Value 

1947  $414,1.52,000  3.76% 

1948  500,310,000  4.10 

1949  576,361,000  4.35 

1950  654,123,000  4.80 

1951  765,171,000  5.19 

1952  843,449,000  5.23 

1953  917,236,000  5.34 

1954  1,012,161,000  5.55 

1955  1,102,387,000  5.51 

1956  1,206,425,000  5.52 

1957  1,324,178,000  5.44 
19.58  1,401,768,000  5.39 

1959  1,472,078,000  5.36 

1960  1,546,147.000  5.22 

1961  1,587,741,000  5.03 

1962  1,639,338,000  4.91 

1963  1,604,430,000  4.57 

1964  1,572,389,000  4.27 
SOURCE:  Computed  from  Board  of  Equalization  Annual  Reports,  1947-1964. 

2  All  but  three  counties — Sierra,  Amador  and  Inyo — responded  to  the  committee's  re- 
quest. 
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IV.  DISTRIBUTION  PATTERN  OF  EXEMPTIONS 

Exemptions  are  not  evenly  distributed  among  all  taxing  jurisdic- 
tions statewide.  In  some,  the  assessed  value  of  exemptions  from  the  tax 
rolls  is  extremely  high,  while  in  others,  exemptions  are  miniscule. 
The  exemptions  for  which  accurate  statistical  data  are  available — 
the  veteran's,  welfare,  church  and  college,  and  orphanages — vary  from 
a  high  of  7.5  percent  of  the  taxable  value  in  Napa  County  in  1964  to 
.6  percent  in  Mono  County.  See  Table  II. 

TABLE   II 
Recorded  Property  Tax  Exemptions  by  County:  1964 


County 


Alameda 

Alpine 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa 

Del  Norte 

El  Dorado- 
Fresno 

Glenn 

Humboldt 

Imperial 

Inyo 

Kern 

Kings 

Lake 

Lassen 

Los  Angeles - 

Madera 

Marin 

Mariposa 

Mendocino. - 

Merced 

Modoc 

Mono 

Monterey- -- 

Napa 

Nevada 


Amount 


3, 

31, 

1, 

7, 
3, 

22, 
4, 
1, 
1 
563, 
2, 

16 


459,000 
46,000 
735,000 
549,000 
940,000 
618,000 
047,000 
981,000 
183,000 
987,000 
083,000 
188,000 
347,000 
878,000 
,662,000 
,250,000 
,176,000 
,218,000 
,667,000 
,364,000 
,239,000 
427,000 
,354,000 
,221,000 
445,000 
178,000 
,432,000 
,446,000 
,787,000 


As  a  percent 
of  taxable 
property 


4.6 
1.8 
1.5 
3.2 
2.5 
1.1 
3.4 
3.2 
2.4 
3.6 
1.8 
3.7 
2.3 
1.8 
2.8 
2.9 
2.4 
4.5 
4.2 
2.0 
4.3 
2.5 
3.5 
3.0 
1.6 
.6 
3.2 
7.5  ^ 
3.3 


County 


Orange 

Placer 

Plumas 

Riverside 

Sacramento 

San  Benito 

San  Bernardino. 

San  Diego 

San  Francisco... 

San  Joaquin 

San  Luis  Obispo 

San  Mateo 

Santa  Barbara.. 

Santa  Clara 

Santa  Cruz 

Shasta. — 

Sierra 

Siskiyou 

Solano 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare 

Tuolumne 

Ventura 

Yolo.. 

Yuba 


Amount 


S82. 
4, 

27, 
52, 

44, 

108, 

88, 

28, 

5, 

46, 

19, 

132 

10 


,329,000 
,615,000 
863,000 
,118,000 
,464,000 
680,000 
,375,000 
,957,000 
,897,000 
,953,000 
,214,000 
,416,000 
,046,000 
,300,000 
,624,000 
,220,000 
209,000 
,477,000 
,757,000 
,344,000 
,418,000 
,627,000 
,015,000 
420,000 
,448,000 
,386,000 
1,563,000 
1,026,000 
!,711,000 


As  a  percent 
of  taxable 
property 


4.0 

2.7 

1.1 

3.3 

5.0 

1.3 

3.8 

5.8A 

5.4-^ 

5.5  -^ 

2.2 

4.4 

3.6 

7.1'-^ 

4.9 

3.3 

2.9 

3.2 

4.8 

4.1 

4.7 

2.2 

2.8 

2.5 

2.8 

2.8 

3.8 

2.9 

3.7 


The  relative  impact  of  these  exemptions  is  even  greater  on  govern- 
mental units  within  the  county.  The  cities  of  Los  Angeles  County  have 
been  selected  as  a  representative  sample  to  illustrate  this  phenomenon. 
In  1963,  the  statistical  exemptions  in  the  City  of  Claremont  amounted 
to  33.74  percent  of  the  total  assessed  value  while  in  Vernon  these  same 
exemptions  amounted  to  only  0.01  percent  of  the  total  assessed  value. 
Eight  other  cities  in  Los  Angeles  County  have  exemption  ratios  ex- 
ceeding 10  percent— which  is  more  than  double  the  statewide  average. 
(See  Appendix  III  for  relationship  of  exemptions  to  assessed  value  for 
all  cities  in  Los  Angeles  County.) 

Citizens  in  a  few  cities  are  required  to  bear  an  artificially  high  tax 
burden  due  to  a  statewide  exemption  policy  over  which  they  have  no 
control.  Richard  Malcolm,  City  Manager  of  Claremont,  told  the  Assem- 
bly Committee  on  Revenue  and  Taxation  in  Palm  Springs : 

"Local  jurisdictions  have  little  or  no  control  over  matters  per- 
taining to  exemptions.  Although  our  fine  colleges  and  retirement 
homes  confer  benefits  beyond  the  city  limits  of  Claremont,  although 
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the  functions  of  higher  education  and  welfare  for  the  aged  are  as 
much  the  concern  of  the  State  as  they  are  of  the  community,  our 
local  jurisdiction  and  local  citizens  and  taxpayers  are  carrying  the 
major  burden  in  financing  municipal  and  other  ad  hoc  services  re- 
quired by  such  institutions. ' '  ^ 

Other  local  jurisdictions  also  have  an  unduly  high  proportion  of 
public  property  within  their  borders.  The  loss  of  tax  base  often  pre- 
sents formidable  challenges  to  the  community  to  provide  adequate 
local  services. 

The  Advisory  Commission  on  Intergovernmental  Relations  has  rec- 
ommended, as  a  partial  solution  to  this  problem  that: 

"In  the  instance  of  mandatory  tax  exemptions  extended  to  indi- 
viduals for  such  purposes  as  personal  welfare  aid  and  expressions 
of  public  esteem,  the  state  should  reimburse  the  local  communities 
for  the  amounts  of  the  tax  loss. ' '  * 


V.  SPECIFIC  EXEMPTIONS 
A.  Public  Property 

Most  government-owned  property  in  California  is  tax  exempt — as  it 
is  in  other  states.  There  are  several  reasons  for  this.  Some  United 
States  government  property  is  exempt  under  the  Act  of  Congress 
admitting  California  to  the  union.  Admission  was  granted  on  the  con- 
dition that  the  state  "shall  never  levy  any  tax  or  assessment  of  any 
description  whatsoever  upon  the  public  domain  of  the  United  States  ^ 
.  .  ."  Most  other  federally  owned  property  is  exempt  under  this 
doctrine  of  intergovernmental  immunity  that  stem  from  the  U.S.  Su- 
preme Court's  decision  in  McCullouch  v.  Maryland.  Property  belong- 
ing to  the  State  of  California,  counties,  cities  and  school  districts  is 
exempt  under  Article  XIII,  Section  1  of  the  State  Constitution. 

"Property  ...  as  may  belong  to  this  State,  or  to  any  county, 
city  and  county,  or  municipal  corporation  within  this  State  shall 
be  exempt  from  taxation.  ..." 

To  tax  government-owned  property  would,  in  effect,  be  taking  money 
from  one  pocket  and  putting  it  into  another.  The  additional  cost  in- 
volved in  assessing  and  taxing  such  property  would  be  nonproductive, 
and  the  cumulative  effect  would  be  an  increase  in  governmental  costs. 

Where  a  substantial  amount  of  this  type  of  tax  exempt  property  is 
located  in  one  taxing  jurisdiction,  it  can  severely  restrict  the  tax 
base  and  create  undue  hardship.  The  federal  government  has  a  number 
of  programs  under  which  it  attempts  to  compensate  local  governments 
on  an  "in-lieu"  basis  for  the  loss  in  tax  revenue.  Probably  best  known 
is  the  P.L.  874  program  under  which  California  school  districts  were 
allocated  $44,365,917  in  1962-63  because  of  the  federal  "impact"  on 
the  school  districts.  The  State  of  California  also  provides  local  units 
of  government  with  substantial  financial  support,  however,  the  subven- 
tions are  not  correlated  with  state-owned  property  in  an  area. 

3  statement  to  Committee,  February  29,   1964. 

*  Advisory   Commission   on   Intergovernmental  Relations,    The   Role   of   the   States  in 

Strengthening  the  Property  Tax,  W^ashington,  D.C.,  G.P.O.,  June  19  63,  p.  12. 
6  9  United  States  Statutes  at  L.,  Ch.  50,  p.  452,  approved  Sept.  9,  1850. 
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Approximately  50  percent  of  the  land  area  of  California  is  owned 
by  the  United  States  government  or  the  state  itself.  The  federal  gov- 
ernment holds  49.7  million  acres  of  land,  while  the  state  owns  another 
one  million  acres,  not  including  congressional  land  grants.''  It  is  vir- 
tually impossible  to  get  an  accurate  figure  for  the  value  at  which  this 
property  would  be  assessed  if  listed  on  the  tax  rolls.  In  the  course^  of 
our  study  we  have  received  various  estimates  ranging  from  $3.5  billion 
to  $19.7  billion. 
B.  Private  Property  Exerr}pt  Under  United  States  Constitution 

In  addition  to  government-owned  property,  several  classes  of  private 
property  are  protected  from  taxation  by  provisions  of  the  United 
States  Constitution.  ,      . 

Under  the  Commerce  Clause  of  the  United  States  Constitution,  goods 
strictly  in  interstate  transit  are  exempt  from  taxation  if  they  happen 
to  be  passing  through  a  state  on  the  lien  date.  [Vonn  Hamm-Young 
Company,  Ltd.  v.  City  and  County  of  San  Francisco  (1947)  29  Cal. 

2nd  798.].  .  ^        A   .•  1     1 

Imports  and  exports  are  exempt  from  taxation  under  Article   1, 
Section  10,  Clause  2  of  the  United  States  Constitution,  which  states: 
"No  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws.  ..." 

One  of  the  major  problems  in  this  area  is  the  determination  of  what  is 
an  import  or  export.  In  so  far  as  imports  are  concerned,  for  many 
years  the  ' '  original  package  doctrine ' '  was  used  to  determine  the  taxa- 
bility of  imports.  Under  this  doctrine,  an  import  was  not  subject  to 
any  state  tax  so  long  as  it  remained  the  property  of  the  importer  in 
the  "original  package"  or  form  in  which  it  was  delivered  to  him. 
[Brown  v.  Maryland  (1827)  12  Wheaton  419.].  In  1959,  the  United 
States  Supreme  Court  further  clarified  the  taxability  of  imports  by 
ruling  that  the  immunity  from  taxation  is  lost  when  imports  are  "irre- 
vocably committed"  to  use  in  manufacturing  at  their  point  of  final 
destination.  [Youngstown  Sheet  and  Tuhe  Company  v.  Bowers  (1959), 

As  a  result  of  this  decision,  beginning  in  1960  some  imports  formerly 
tax  exempt  were  assessed  as  personal  property  and  taxed  by  local  gov- 
ernmental units.  It  is  reported  that  taxable  imports  that  would  have 
been  exempt  under  earlier  interpretation  of  the  commerce  clause  had 
an  assessed  value  of  $16,516,478  in  1961.'^  In  the  Legislature,  bills  were 
introduced  and  passed  the  Assembly  both  in  1961  and  1963  which  at- 
tempted to  restore  the  "original  package  doctrine"  to  certain  classes 
of  imports.^  All  these  measures  were  killed  in  the  Senate.  As  the  prob- 
lems attendant  to  the  taxation  of  all  business  inventories  will  be  dis- 
cussed subsequently,  it  will  suffice  at  this  point  to  note  that  the  state 
Senate  studv  of  this  problem  came  to  the  conclusion  that,  although  this 
new  tax  burden  caused  considerable  hardship  on  various  industries 
using  imported  raw  materials,  the  solution  to  the  problem  "does  not 

<^  California  statistical  Abstract,  1963,  p.   2.  ,  ^        ^.         .      i        •  ,.   •„+„ 

7  California  Senate  Factfinding  Committee  on  Revenue  and  Taxation  An  Inquiry  into 

the  Effects  of  Exempting  Certain,  Imported  Raw  Materials  from  Local  Personal 
Property   Taxes,  Sacramento,   March   1963,   P-    47. 

8  See  Assembly  Bills  527  and  1166  in  1961  and  AB  315  in  1963. 
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appear  to  lie  in  granting  exemptions  to  certain  types  of  personal  prop- 
erty while  leaving  other  types  to  bear  the  burden, ' '  ^ 

C.  Church  Exempf'ion 

Churches  and  their  equipment  and  property  attendant  thereto  have 
been  exempt  from  property  taxation  in  California  since  1900.  After 
minor  amendments  in  1952,  1954,  and  1956,  Section  1^  of  Article  XIII 
of  the  State  Constitution  now  provides : 

"All  buildings  and  equipment,  and  so  much  of  the  real  property 
on  which  they  are  situated  as  may  be  required  for  the  convenient 
use  and  occupation  of  said  buildings,  when  the  same  are  used 
solely  and  exclusively  for  religious  worship,  and  any  building  and 
its  equipment  in  the  course  of  erection,  together  with  the  land  on 
which  it  is  located  as  may  be  required  for  the  convenient  use  and 
occupation  of  the  building,  if  snch  building,  equipment  and  land 
are  intended  to  be  used  solely  and  exclusively  for  religious  wor- 
ship, shall  be  free  from  taxation;  provided,  that  no  building  so 
used  or,  if  in  the  course  of  erection,  intended  to  be  so  used,  its 
equipment  or  the  land  on  which  it  is  located,  which  may  be  rented 
for  religious  purposes  and  rent  received  by  the  owner  therefor, 
shall  be  exempt  from  taxation. ' ' 

All  church  property  is  not  exempt  under  this  section — just  buildings, 
equipment  used  solely  for  religious  worship,  and  that  portion  of  the 
land  necessary  for  the  use  of  the  church.  Additional  church  property 
not  eligible  for  the  church  exemption  may  be  exempt  under  the  welfare 
exemption  to  be  discussed  later.  If  only  a  portion  of  a  parcel  of  prop- 
erty is  used  for  church  purposes  and  the  balance  is  used  for  nonreligious 
purposes,  a  partial  exemption  can  be  granted. 


TABLE  III 

Church  Exemptions 

Church  exemption  as 
a  percentage  of  total 
stateivide  assessed 

Year  Numler  Value  value 

1947 6,875  $56,254,000  .51% 

1948 7,193  61,445,000  .50 

1949 7,791  67,675,000  .51 

1950 9,247  73,859,000  .54 

1951 8,342  82,652,000  .56 

1952 8,998  92,378,000  .57 

1953 9,759  101.290,000  .58 

1954 10,228  109,627,000  .60 

1955 10,593  124,522,000  .62 

1956 11,113  130,903,000  .62 

1957 12,121  155,614,000  .64 

1958 12,848  170,808,000  .65 

1959 13,213  190,347.000  .69 

1960 13,614  208.826,000  .70 

1961 13,939  222,353,000  .70 

1962 14,627  246,394,000  .73 

1963 13,629  254,387,000  .72 

1964 13,919  288,940,000  .78 

SOURCE:  Computed  from  Board  of  Equalization  Annual  Reports,  1947-1964. 
»  California,  Senate,  Inquiry,  op.  cit.,  pp.   8-9. 
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Property  tax  exemptions  for  churches  are  based  on  the  Pf ^ise  that 
the  maintenance  and  encouragement  of  religion  is  of  .great  benefit  to 
society.  A  tax  on  church  property  would  seriously  cripple  if  not  de- 
stroy the  activities  of  a  number  of  churches  m  California.  In  1964  the 
S  number  of  church  exemptions  was  13,919  f'\^lZlZ\ltvl 
tion  of  $288,940,000.  Since  1947,  the  assessed  value  of  property  exempt 
comint  under  the  church  exemption  has  been  increasing  at  a  much 
Xe  rapSrate  than  the  assessed  value  of  the  state  as  a  whole.  From 
?51  percent  of  the  total  in  1947,  the  church  exemption  represents,  as 
of  1964,  0.78  percent  of  the  total  assessed  value  of  the  state. 

To  illustrate  the  magnitude  and  diversity  of  the  exemption,  churches 
receiving  the  exemption  in  the  City  of  Berkeley  have  been  selected  ^« 
a  sample.  Eighty-seven  churches  with  an  assessed  value  of  $3,444,480 
were  off  the  tax  rolls  in  Berkeley  in  1963 : 

CHURCH   EXEMPTIONS  IN   BERKELEY:   1963 

South  Berkeley  Community  Church 

Progressive  Baptist  Church  Temple 

Christian  Methodist  Episcopalian  Church 

Ephesian  Church  of  God  in  Christ  A^vpntista 

Northern  California  Conference  of  Seventh  Day  Adventists 

Gallilee  Missionary  Baptist  Church 

AU  Nations  Church  of  Christ  Holiness 

Bethlehem  Lutheran  Church 

Third  Church  of  Christ  Scientist 

Church  of  Christ  in  Berkeley 

The  Church  by  the  Side  of  the  Road 

St.  Paul's  African  Methodist  Episcopalian  Church 

Russian  Orthodox  Greek  Catholic  Church  of  St.  John  the  Baptist 

South  Berkeley  Church  of  Christ 

Ollie  Grove  Baptist  Church 

Berkeley  Higashi  Honganji  (Buddhist  Temple) 

McGee  Avenue  Baptist  Church 

Church  of  Jesus  Christ  of  the  Latter  Day  Saints 

St.  Clement  Parish 

Christian  Layman  Church 

Bethlehem  Temple  Inc. 

Primitive  Baptist  Church  of  Berkeley 

Japanese  Berkeley  Free  Methodist  Church 

Faith  Chapel  Church  of  God  in  Christ 

Berkeley  Methodist  United  Church  Inc. 

Christian  Churches  of  Northern  California 

Grace  Baptist  Church  of  Oakland  . 

Russian  Orthodox  Memorial  Church  of  Christ  the  bavior 

Plymouth  Brethren  IV  Meeting  Halls,  Inc.  „„t;cfo 

Northern  California  Conference  Association  of  Seventh  Day  Adventists 

St.  John's  Presbyterian  Church 

University  Lutheran  Chapel  .        .  ^  i.- 

Christian  Science  Organization  at  the  University  of  California 

First  Church  of  Christ  Scientist 

Vendanta  Society  of  Northern  California 

St.  Michael's  Evangelical  Lutheran  Church  of  Berkeley 

First  Presbyterian  Church  of  Berkeley 

First  Baptist  Church 

First  Congregational  Church 

Trinity  Methodist  Episcopalian 

St.  Mark's  Parish 

Berkeley  Buddhist  Church 

Durant  Avenue  United  Presbyterian  Church 

Church  of  the  Nazarene 

Hebrew  Center  of  Berkeley 
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The  First  Finnish  Apostolic  Lutheran  Church 

St.  Paul  Baptist  Church 

First  Assembly  of  God  in  Berkeley 

Apostolic  Lutheran  Church  of  Berkeley 

Berkeley  Chinese  Community  United  Church  of  Christ 

Sisters  of  the  Presentation 

St.  Joseph's  Church 

Evangelical  Lutheran  Bethany  Church  of  Berkeley 

Calvary  Baptist  Church  of  Berkeley 

Covenant  Presbyterian  Church 

Liberty  Hill  Missionary  Baptist  Church 

Latin  American  Assemblies  of  God 

Apostolic  Assembly  of  the  Faith  in  Christ  Jesus,  Inc. 

Oakland  Congregation  of  Jehovah's  Witnesses,  Inc. 

Berkeley  Friends  Church 

Calvary  Presbyterian  Church 

Berkeley  Fellowship  of  Unitarians 

North  Congregational  Church 

All  Souls  Parish  ^     .        „    ,     ^-^.c 

Corp.  of  the  Pres.  of  the  SF  Stake  Church  of  Jesus  Christ  of  the  LDS 

University  Christian  Church  of  Berkeley 

Newman  Hall 

Congregation  Beth  El 

Second  Church  of  Christ  Scientist 

Berkeley  Society  of  Friends 

Church  of  Jesus  Christ  of  the  Latter  Day  Saints 

Holy  Trinity  Lutheran  Church 

Beth  El  Apostolic  Faith  Church 

El  Golgotha  Assembly  of  God  Church 

Berkeley  Mount  Zion  Missionary  Baptist  Church 

St.  Ambrose  Church 

Westbrae  Church 

Immanuel  Baptist  Church 

Mission  Covenant  Church 

Roman  Catholic  Welfare  Corporation 

St.  Mary  Magdalen  Church 

Peoples  Church  of  Berkeley 

Reorganized  Church  of  Jesus  Christ  of  the  Latter  Day  Saints 

Epworth  Methodist  Church 

Northbrae  Community  Church 

Thousand  Oaks  Baptist  Church 

Shepherd  of  the  Hills  Lutheran  Church 

One  of  the  ambiguities  of  the  constitutional  provisions  granting  the 
church  exemption  is  the  term  "religious  worship"  as  used  in  Section 
li  of  Article  XIII.  What  is  "religious  worship"?  Belief  in  a  supreme 
being  is  not  a  prerequisite.  In  Fellowship  of  Humanity  v.  Alameda 
County  (1957)  153  Cal.  2nd  673,  the  court  defined  religion  to  m- 
elude  "  (1)  A  belief,  not  necessarily  referring  to  supernatural  powers; 
(2)  a  cult,  involving  a  gregarious  association  openly  expressing  the 
belief;  (3)  a  system  of  moral  practice  directly  resulting  from  adher- 
ence to  the  belief;  and  (4)  an  organization  within  the  cult  designed 
to  observe  the  tenets  of  the  belief." 

The  state  would  run  into  serious  trouble  if  it  set  up  a  program  to 
certify  "bona  fide"  religions  for  the  purpose  of  the  property  tax 
exemptions.  But,  on  the  other  hand,  the  definition  of  religion  is  so 
loose  as  to  open  the  door  to  various  groups  not  generally  thought 
of  as  religious  groups  but  rather  as  associations  of  people.  By  pro- 
claiming themselves  religions,  it  is  possible  for  fringe  organizations 
to  apply  for  tax  exemptions  for  their  property. 


64  COMMITTEE  ON  REVENUE  AND  TAXATION 

It  is  not  necessary  for  property  to  be  owned  by  a  churcli  to  be 
eligible  for  a  church  exemption.  An  individual  who  owns  the  land 
and  the  building  where  religious  services  are  conducted  regularly, 
but  who  receives  no  rent  or  other  compensation  for  the  use  of  such 
property  may  claim  an  exemption  from  taxation.  [Havens  v.  County 
of  Alameda,  (1916)  30  Cal.  App.  266.]  Under  this  interpretation  of 
the  church  exemption,  it  would  be  possible,  providing  the  circum- 
stances were  right,  for  a  land  speculator  to  acquire  a  piece  of  po- 
tentially valuable  property,  allow  a  church  to  use  the  property  for 
a  period,  and  then  boot  the  church  out  when  the  time  for  develop- 
ment is  ripe.  In  this  way,  the  speculator  can  hold  a  highly  appreciat- 
ing piece  of  property  and  pay  no  property  taxes  at  all  until  he  de- 
cides to  develop  it. 

D.  The  Veferans'  Exemption 

The  veterans'  exemption  from  the  property  tax  became  a  part  of 
the  California  Constitution  in  1911  by  a  vote  of  the  people  of  the 
state.  It  passed  106,554  "yes"  to  96,891  "no".  That  total  vote 
wouldn't  be  a  respectable  tally  in  some  of  our  city  council  elections 
today  but  it  has  given  the  state  a  53-year  headache. 

The  original  purpose  of  this  exemption  was  to  bring  new  citizens  to 
the  sparsely  settled  AVest.  A  $1,000  exemption  on  all  holdings  up  to 
$5,000  was  of  substantial  value  in  1911,  and  the  $5,000  limit  rarely 
applied.  Thus  the  exemption  became  blanket  coverage  for  any  man 
who  had  served  in  the  wars  of  his  country.  The  veterans  were  from 
the  Civil  War,  the  Spanish- American  War,  and  the  Indian  skirmishes 
of  the  wild  West.  No  one  dreamed  of  the  great  wars  which  would 
follow  1911,  but  it  is  not  fair  to  say  we  wouldn't  have  the  exemption 
if  these  conflicts  had  been  forecast. 
n  The  exemption  was  never  conceived  as  a  reward,  for  military  service 
g  in  war  or  peace  cannot  be  compensated  in  dollars  and  cents.  Apprecia- 
tion for  such  service  had  been  expressed  in  farm  and  home  loans,  educa- 
tional funds,  civil  service  preference,  and  a  host  of  lesser  known  but 
equally  important  benefits.  If  it  were  to  be  a  reward,  it  would  no  doubt 
be  restricted  to  men  entering  the  service  from  California,  and  any 
reward  would  not  be  given  only  to  specific  classes  of  the  veterans. 
Those  unable  or  unwilling  to  purchase  a  home  or  other  locally  taxable 
property  are  not  eligible  for  the  exemption. 

The  property  tax  is  now  the  revenue  source  for  local  government. 
It  supports  our  police,  our  fire  departments,  schools,  libraries,  and  all 
the  other  vital  services  which  touch  our  lives  every  day.  However,  the 
statutes  which  govern  the  assessment  and  collection  of  this  tax  are  all 
written  at  the  state  level. 

The  exemption  is  granted  by  the  state  but  really  involves  no  cost  to 
the  state  since  the  property  tax  supports  local  government ;  the  state 
continues  to  grant  exemptions  to  a  tax  it  does  not  collect  or  administer, 
but  the  political  effects  of  making  any  changes  are  staggering  to  imagine. 
In  1964,  the  845,959  veterans  who  received  the  exemption  took  more 
than  $785,462,000  of  assessed  valuation  from  the  tax  rolls  and  shifted 
$62,800,000  in  tax  burden  to  noneligible  veterans  and  nonveterans. 
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TABLE   IV 

Number  and  Assessed  Value  of  Veterans'  Exemptions  and  Average  Value 

of  Veterans'  Exemptions:  1964 


County 


Veterans'  exemptions 


Number 


Value 
(X  1,000) 


Average 
value 


County 


Veterans'  exemptions 


Number 


Value 
(X  1,000) 


Average 
value 


Alameda 

Alpine 

Amador 

Butte 

Calaveras — 

Colusa 

Contra  Costa 
Del  Norte. -- 
El  Dorado... 

Fresno 

Glenn 

Humboldt 

Imperial 

Inyo 

Kern 

Kings 

Lake 

Lassen 

Los  Angeles.. 

Madera 

Marin 

Mariposa 

Mendocino.. 

Merced 

Modoc 

Mono 

Monterey 

Napa 

Nevada 

Orange 


$40,388 
21 

592 
4,895 

703 

417 
25,079 

793 
2,076 
17,844 

750 
4,566 
2,266 

551 
15,880 
2,056 

929 

943 

250,663 

1,589 

6,488 

308 
2,329 
3,961 

350 

151 

6,883 

4,423 

1,377 

56,802 


$938 

875 
912 
911 
878 
943 
997 
942 
911 
953 
941 
980 
787 
684 
878 
873 
772 
999 
955 
802 
960 
903 
850 
829 
818 
844 
890 
958 
926 
985 


Placer 

Plumas 

Riverside 

Sacramento 

San  Benito 

San  Bernardino.. 

San  Diego 

San  Francisco 

San  Joa5uin 

I  San  Luis  Obispo. 

•  San  Mateo 

I  Santa  Barbara.. 

Santa  Clara 

Santa  Cruz 

Shasta 

Sierra 

Siskiyou 

Solano 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare 

Tuolumne 

Ventura 

Yolo 

Yuba 


$3,327 

671 

15,978 

37,007 

361 

28,208 

64,316 

23,482 

16,384 

3,374 

28,064 

7,716 

36,596 

3,938 

3,869 

125 

1,946 

7,839 

7,433 

8,517 

1,453 

1,315 

384 

6,097 

800 

14,959 

3,554 

1,676 


Totals. 


$785,462 


$926 
929 
878 
965 
828 
968 
885 
715 
897 
865 
913 
975 
953 
932 
899 
758 
724 
1,000 
979 
856 
948 
869 
750 
862 
945 
900 
914 
891 


$928 


SOURCE:  State  Board  of  Equalization,  Aiinual  Revort,  1963-64,  p.  A-18. 

It  should  be  noted,  however,  that  the  assessed  value  of  the  veterans' 
exemption  has  been  declining  as  a  percentage  of  statewide  assessed 
value  since  1954  and  declining  absolutely  since  1959.  The  exemption 
now  represents  2.13  percent  of  the  total  assessed  value  of  the  state. 


TABLE  V 

Veterans'  Exemptions  Veierans'  exemption 

1947_1964  as  a  percentage  of 

total  statewide 

Year                                                     Numier  Assessed  value  assessed  value 

1947    391,985  $296,465,000  2.69% 

1948    466,145  372,067,000  3.05 

1949    571,896  434,681,000  3.28 

1950    626,970  499.6.54,000  3.66 

1951  699.677  584,240,000  3.96 

1952  749.950  647.746,000  4.02 

1953  821,312  686.332,000  3.99 

1954  924,422  755.410,000  4.14 

1955  951.154  808,170,000  4.04 

1956  1,028,995  879,473,000  4.03 

1957  1,090,850  930.0.57,000  3.82 

1958    1,146,818  968,008.000  3.72 

1959    1,195,257  978,278,000  3.56 

1960    1,168,961  984,602,000  3.32 

1961    1,136,478  971,931,000  3.08 

1962    l,n  1,333  960,859.000  2.88 

1963    970,078  881,209,000  2.51 

1964    845,959  785,462,000  2.13 

SOUPwCE :  Computed  from  Board  of  Equalization  Annual  Reports,  1947-1964. 
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The  exemption  is  available  to  all  veterans  who  own  property  in  the 
state— if  they  don't  own  too  much  property.  In  1960,  55  percent  of  the 
male  veterans,  25  and  older,  in  California  were  receiving  the  exemption. 
The  other  45  percent  were  not  eligible  because  their  assets  were  too  ex- 
tensive or  because  they  were  renters  rather  than  owners. 

CENSUS   FIGURES   FOR    1960   SHOW: 

Population— State  of  California   15,717,204 

Population — State,  25  and  older 8,873,827 

Population — State,  25  and  older,  male ^'^^5'^^^ 

Population — State,  25  and  older,  male,  veteran 2,155,629 

Population — State,   25   and   older,   male,   veteran,   receiving   ex- 
emption       1,168,961 

Over  three-fourths   (77%)   of  the  men   in   California  between  the  ages  of  40  and 

44  are  war  veterans.  Forty-eight  percent  of  the  men  25  and  older  have  served  m 

the  armed  forces  during  a  war  period. 

SOURCE:  Veterans  in  the  State  of  California,  i960.  Research  Statistics  Service,  Office 
of  Controller,  Veterans'  Administration,  Washington,  D.C.,  April  1963.  Contra 
Costa  Grand  Jury  Report,  1963. 

Kenters  can't  take  advantage  of  the  exemption  on  their  living  quar- 
ters and  property  owners  with  assets  over  $5,000  ($10,000  for  married 
veterans)  are  not  eligible.  Assets  include  assessed  value  of  home  or 
homes,  assessed  value  of  all  other  tangible  property,  and  full  value  of 
savings  accounts,  cash,  checking  deposits,  stocks,  bonds,  savings  bonds, 
motor  vehicles,  cash  surrender  value  of  life  insurance,  noncompulsorj^ 
retirement  funds,  and  money  owed  the  veteran  on  mortgages,  trust 
deeds,  and  personal  loans.  There  should  be  very  few  veterans  eligible 
for  the  exemption  when  all  these  items  are  carefully  evaluated  and 
totaled. 

It  is  conceivable  that  a  higher  percentage  of  veterans  will  receive 
the  exemption  in  one  county  than  a  group  of  equally  situated  veterans 
in  another  county  due  to  the  manner  in  which  the  exemption  is  ad- 
ministered by  the  county  assessor,  particularly  the  method  by  which 
the  $5,000  limit  is  verified.  The  forms  used  by  the  58  county  assessors 
have  not  been  uniform  in  their  general  questions  nor  specific  enough 
in  sections  which  deal  with  property  problems  peculiar  to  the  geo- 
graphic area  involved.  Rural  county  land  holdings  present  different 
situations  from  those  found  in  urban  areas.  The  State  Board  of  Equal- 
ization has  been  working  on  a  standard  form  which  will  improve  this 
situation. 

Some  assessors  say  that  they  have  neither  the  staff  nor  the  authority 
to  conduct  an  investigation  where  they  feel  the  claim  may  be  fraudu- 
lent. The  Contra  Costa  County  Grand  Jury  report  for  1963  indicated 
that  in  many  cases  business  and  professional  men  do  not  consider  their 
business  property  when  totaling  their  assets,  hoping  they  can  squeeze 
under  the  $10,000  limit.  This  same  grand  ,iury  found  that  in  Contra 
Costa  County  87  percent  of  those  who  claimed  the  exemption  on  homes 
assessed  at  $7,000  and  above  were  not  entitled  to  it.  Most  of  these 
faulty  claims  were  the  results  of  misunderstandings  rather  than  out- 
right perjury  on  the  part  of  the  claimant. 

Since  eligibility  for  the  exemption  only  involves  service  during  a 
war  or  military  action,  between  dates  specified  in  the  Revenue  and 
Taxation  Code,  many  men  who  never  left  the  continental  United  States 
and  others  who  served  their  wartime  duty  in  military  headquarters  m 
large  European  cities  are  entitled  to  it.  Some  of  these  men  lived  m 
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more  comfort  during  their  service  days  than  they  could  have  found 
at  home.  Many  other  men  performed  their  complete  tour  of  duty 
between  cessation  of  hostilities  and  declarations  of  peace — yet  they 
may  claim  the  same  privileges  as  those  who  risked  their  lives  in  combat. 

Once  the  veteran  has  qualified  for  the  exemption  he  may  claim  it 
by  mail  in  subsequent  years.  This  procedure  seems  too  loose.  We  can't 
expect  the  assessor's  office  to  hire  staff  to  conduct  an  average  of  10,000 
to  20,000  personal  interviews  in  the  office  (262,000  in  Los  Angeles 
County),  nor  can  we  imagine  the  physical  problem  of  20,000  veterans 
M'aiting  in  line  at  the  assessor's  office.  However,  the  simple  post  card 
form  now  sent  out  can  only  ask  if  the  veteran's  assets  have  changed 
enough  during  the  year  to  disqualify  him  and  allow  a  place  for  his 
signature.  The  temptation  to  sign  your  name  when  it  will  take  $1,000 
from  the  amount  which  will  be  taxed  to  you  is  too  much  for  some 
people.  If  the  full  form  were  mailed  the  individual  would  have  to 
evaluate  his  holdings  for  the  record  each  year.  The  temptations  to 
continue  claiming  the  exemption  would  be  reduced  and  proof  of  eligi- 
bility could  more  easily  be  established.  As  an  alternative — or  better, 
to  supplement  this  method  of  application — a  personal  visit  to  the 
assessor's  office  one  time  in  each  four-year  period  would  not  be  too 
much  to  ask.  It  might  cost  the  claimant  one  hour  or  two  from  his  job 
but  two  hours  in  four  years  is  a  small  price  compared  with  the  value 
of  the  exemption. 

The  original  intent  of  the  exemption  has  been  served  adequately  and 
long  since  forgotten.  Changes  in  the  administration  cannot  be  said  to 
deny  a  right  to  those  now  receiving  the  benefit  since  ''the  reward  for 
service"  theory  is  a  misunderstanding  on  the  part  of  the  recipient.  Sug- 
gested improvements  in  administration  are  designed  to  dissuade  those 
M'ho  are  claiming  fraudulently  or  through  some  misunderstanding  of  the 
intent  of  the  exemption.  Even  with  administrative  improvements,  it  is 
clear  that  this  exemption  is  unfair  in  its  coverage,  unfair  in  its  enforce- 
ment, and  unfair  in  its  application. 

E.   College,  library  and  museum  exemption 

California's  Constitution  contains  a  series  of  sections  pertaining  to 
property  tax  exemptions  for  private  colleges,  free  museums  and  free 
public  libraries.  In  general,  all  private,  nonprofit  educational  institu- 
tions of  a  collegiate  grade  are  exempt  from  property  taxation  under 
Section  la  of  Article  XIII.  In  addition,  there  are  separate  sections 
allowing  the  exemption  of  property  of  Stanford  University  (Article 
IX,  Section  10),  California  School  of  Mechanical  Arts  (Article  IX, 
Section  11)  and  Cogswell  Polytechnical  College  (Article  IX,  Section 
13). 

Exemptions  are  also  extended  to  free  museums  (Article  XIII,  Sec- 
tion 1),  the  California  Academy  of  Sciences  (Article  IX,  Section  12), 
free  public  libraries  (Article  XIII,  Section  1)  and  the  Henry  E.  Hunt- 
ington Library  and  Art  Gallery  (Article  IX,  Section  15). 

The  purpose  of  these  exemptions  is  to  encourage  the  improvement  of 
educational  opportunities  for  the  people  of  the  State  of  California  to 
the  end  that  they  will  become  more  useful  and  productive  citizens.  These 
institutions  are  also  performing  a  function  w^hich  might  otherwise  have 
to  be  provided  by  government. 


68 


COMMITTEE  ON  EEVENUE  AND  TAXATION 


As  of  1964,  the  total  assessed  value  of  the  tax-exempt  private  col- 
leges was  $135  million.  This  represented  slightly  more  than  one-third  of 
1  percent  of  the  state's  total  assessed  value.  The  college  exemption  re- 
mained relatively  constant  from  1947  through  1959.  In  1960,  this  pat- 
tern changed  and  the  college  exemption  recently  has  been  growing 
faster  than  the  assessed  value  of  the  state  as  a  whole. 

TABLE  VI  College  exemption 

College  Exemption:  1947-1964  as  a  percentage  of 

the  total  assessed 

Year                              Number  Value  value  of  the  state 

1947 75  $31,102,000  .28 

1948 82  33,431,000  .27 

1949 90  35,449,000  .26 

1950 91  37,563,000  .27 

1951 97  42,394,000  .28 

1952 102  46,627,000  .28 

1953 106  50,874,000  .29 

1954 110  52,-583,000  .28 

1955 — 116  56,741,000  .28 

1956 121  60,066,000  .27 

1957 124  66,2.51,000  .27 

1958 126  71,8.30,000  .27 

1959 127  81,604,000  .29 

I960 127  105,633,000  .35 

1961 127  113,260,000  .35 

1962 125  121,062,000  .36 

1963 130  129,954,000  .37 

1964 141  135,627,000  .36 

SOURCE:  Computed  from  Board  of  Equalization  Annual  Reports,  1947-1964. 

It  should  be  noted  that  the  private  college  exemption  has  a  very  uneven 
distributional  pattern  statewide.  In  most  counties  this  exemption 
results  in  no  loss  in  assessed  valuation  from  the  local  tax  base.  As  table 
VII  illustrates,  in  the  remaining  20  counties,  the  private  college  ex- 
emption ranges  from  2.79  percent  of  the  total  assessed  value  of  Santa 
Clara  County  to  0.01  percent  of  the  total  in  Fresno  County. 

TABLE  VII 
College  Exemption  by  County:  1964   p^^cent  of  total  county 

County                            Number  Value                           assessed  value 

Santa   Clara   8  $52,001,000  2.79 

Napa    1  963,000  .86 

Marin 5  3,110,000  .82 

San  Joaquin 2  3,476,000  .66 

Los  Angeles 49  48,440,000  .35 

San  Mateo 7  3,520,000  .33 

San  Diego 11  5,3,57,000  .28 

San  Francisco 13  4,563,000  .27 

Alameda 16  4,598,000  .26 

Ventura    3  1,493,000  .22 

Riverside    4  1,726,000  .20 

Sierra 1  15,000  .20 

San   Bernardino 2  2,259,000  .19 

Santa  Barbara 5  871,000  .16 

Contra  Costa 2  1,287,000  .11 

Santa  Cruz 2  217,000  .09 

Orange    7  1,437,000  .06 

Inyo    1  33,000  .06 

Monterey    1  104,000  .02 

Fresno    1  157,000  .01 

SOURCE:  Board  of  Equalization  Annual  Report,  1963-64. 
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Prior  to  1963,  the  private  college  exemption  was  limited  to  100  acres  for 
each  institution.  This  provision  was  repealed  by  a  vote  of  the  people  in 
November  1962.  While  the  100-acre  limit  was  very  unrealistic/*^  the 
present  wording  of  the  exemption  which  allows  an  unlimited  exemption 
is  equally  unrealistic.  It  would  be  possible  for  a  private  college  to  be 
founded  with  a  campus  of  thousands  of  acres.  This  property  could  be 
used  exclusively  for  educational  purposes — such  as  intensive  wildlife 
study — and  be  tax  exempt.  If  this  were  to  happen,  the  tax  base  of  the 
local  governmental  units  might  be  severely  restricted.  A  limit  of  2,000 
to  3,000  acres  might  be  more  realistic. 

Another  problem  with  the  college  exemption  is  in  the  determination 
of  ''collegiate  grade."  It  is  doubtful  that  it  was  the  voter's  intent  in 
establishing  this  exemption  to  grant  tax  relief  to  diploma  mills.  There- 
fore, the  Legislature  has  defined  ' '  collegiate  grade  "  as : 

"...  an  institution  incorporated  as  a  college  or  seminary  of  learn- 
ing under  laws  of  this  State,  which  requires  for  regular  admis- 
sion the  completion  of  a  four-year  high  school  course  or  its  equiva- 
lent and  confers  upon  its  graduates  at  least  one  academic  or 
professional  degree,  based  on  a  course  of  at  least  four  years  in 
liberal  arts  and  sciences,  or  on  a  course  of  at  least  three  years  in 
professional  studies,  such  as  law,  theology,  education,  medicine, 
dentistry,  engineering,  veterinary  medicine,  pharmacy,  architec- 
ture, fine  arts,  commerce  or  journalism. "  ^^ 

It  is  clear  that  our  forefathers  acted  wisely  in  approving  the  college 
exemption.  The  development  of  our  human  resources  through  education 
has  created  in  California  a  standard  of  living  unmatched  anywhere  in 
the  world.  In  this  achievement,  our  private  colleges  have  played  an  im- 
portant part. 

F.  The  welfare  exemption 

1.   ADOPTION    OF   THE   WELFARE   EXEMPTION   IN   CALIFORNIA 

In  1944,  the  "welfare  exemption"  (Article  XIII,  Section  Ic)  was 
added  to  the  California  Constitution,  by  a  vote  of  the  electorate. ^^ 
This  amendment  authorized  the  Legislature  to  exempt  from  property 
taxation  the  property  of  various  types  of  "welfare"  organizations 
used  for  religious,  hospital  or  charitable  purposes.  Subsequently,  legis- 
lation was  enacted  exempting  such  property  from  property  taxation 
bringing  California  into  conformity  with  the  47  other  states  which 
had  already  allowed  this  exemption.  ^^ 

In  support  of  this  amendment,  proponents  advanced  the  argument 
that  while  the  loss  in  the  tax  base  would  cost  the  taxpayer  possibly 

I  cent  per  $100  of  assessed  value,  "additional  health  and  welfare  serv- 
ices resulting  from  the  exemption  would  save  the  entire  exemption 
cost."  They  also  assured  the  voters  that  "the  meaning  of  every  phrase 
has  been  clearly  defined  by  the  taxing  authorities  and  by  the  courts" 

I'Only   three   state   colleg-es,   Humboldt    (96),   Los   Angeles    (97),    and   San   Francisco 
(93),  operate  on  campuses  of  less  than  100  acres.  Fresno  State  has  a  1,428-acre 
campus,  and  San  Luis  Obispo  has  2,536  acres. 
SOURCE:  State  of  California  Budget.  1964-65. 

II  Revenue  and   Taxation  Code,  Section   203. 

^  This  amendment.   Proposition   No.    4  at  the  general  election  on  November   7,    1944, 

carried  by  a  vote  of  yes  1,532,141  to  no  1,277,160. 
^Statutes  of  19Jf5,  Chapter  241. 
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and  that  competent  legal  authority  had  advised  "that  schools  other 
than  colleges  will  not  be  exempted  under  this  amendment  because  the 
Legislature  expressly  eliminated  the  term  'educational.'  "  ^* 

Assemblyman  T.  Fenton  Knight,  opposing  the  measure,  challenged 
the  principle  of  letting  the  Legislature  control  the  exemption  and  ob- 
served that  a  tax  exemption  was 

"a  subsidy  by  the  entire  community  .  .  .    [for  an  enterprise]   in 
•  which  only  a  small  part  may  have  any  interest  or  even  be  in 
sympathy. ' ' 
He  also  noted  that  each  additional  exemption  establishes  a  precedent 
for  future  ones.^^ 

Despite  the  assurances  given  the  voters  in  1944,  the  1951  Legislature 
extended  the  welfare  exemption  to  property  used  exclusively  for  schools 
of  less  than  collegiate  grade  owned  and  operated  by  nonprofit  religious, 
hospital  or  charitable  organizations.^^  This  action  was  put  to  the  elec- 
torate in  the  form  of  a  referendum  and  sustained  2,441,005  to  2,863,528. 
Voters  were  told  by  the  proponents  that  private  schools  relieve  the 
overcrowded  public  schools  and  save  the  taxpayers  hundreds  of  millions 
of  dollars  and  that  "penalty  taxation"  of  church  school  was  a  viola- 
tion of  the  principle  of  the  separation  of  church  and  state.^^ 

The  opposition  also  used  separation  of  church  and  state  as  an  argu- 
ment, charging  a  tax  exemption  is  a  subsidy  and  a  violation  of  the 
principle  of  the  separation  of  church  and  state.  They  also  complained 
about  the  narrowing  of  the  tax  base  and  the  fact  that_  assurances  had 
been  given  to  the  voters  that  schools  would  not  be  included  m  the 
welfare  exemption.^^ 

In  Lundberg  v.  Alameda  County  (1956)  46  Cal.  2nd  644,  the  Cali- 
fornia Supreme  Court  ruled  that  the  term  "charitable"  as  used  m 
Article  XIII,  Section  le  of  the  Constitution  authorizes  the  exemption 
of  schools  of  less  than  collegiate  grade. 

In  1954,  the  only  subsequent  amendment  to  Section  Ic  was  approved 
to  allow  an  exemption  for  property  in  construction  that  would  other- 
wise qualify.  At  present.  Article  XIII,  Section  Ic  reads  as  follows : 
"In  addition  to  such  exemptions  as  are  now  provided  in  this 
Constitution,  the  Legislature  may  exempt  from  taxation  all  or  any 
portion  of  property  used  exclusively  for  religious,  hospital,  or 
charitable  purposes  and  owned  by  community  chests,  funds,  foun- 
dations, or  corporations  organized  and  operated  for  religious,  hos- 
pital, or  charitable  purposes,  not  conducted  for  profit  and  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
shareholder  or  individual.  As  used  in  this  section,  'property  used 
exclusively  for  religious,  hospital  or  charitable  purposes'  shall 
include  a  building  and  its  equipment  in  the  course  of  construction 
on  or  after  the  first  Monday  of  March,  1954,  together  with  the 
land  on  which  it  is  located  as  may  be  required  for  the  use  and 
occupation  of  the  building  to  be  used  exclusively  for  religious, 
hospital,  or  charitable  purposes." 

1'  California,  Secretary  of  State,  Proposed  Amendments  to  the  Constitution,  General 
Election,  November  7,  liHih.  California  State  Printing  Oflice,  1944,  p.  4. 

^^  Ihid. 

i'cln"oV^nia^sStJr^y^of''s^tate.  Amendments  to  the  Constitution,  General  Election, 
November  I,.  l'J52,  California  State  Printing  Office,  1952,  p.  4. 

M/bid.,  p.  5.  , 
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It  should  be  noted  that  the  welfare  exemption  extends  to  taxes  on 
property  but  not  to  special  levies.  [Cedars  of  Lebanon  v.  Los  Angeles 
County  (1950)  35  Cal.  2nd  729.] 

2.   ELIGIBILITY   FOR   EXEMPTION 

It  has  been  the  general  rule  in  California  that  tax  exemptions  are 
the  exception  and  that  ambiguities  are  to  be  construed  strictly  against 
the  taxpayer  [Cypress  Lawn  Cemetery  Association  v.  San  Francisco 
(1931)  211  Cal.  387]  although  more  recent  decisions  have  held  that 
the  statutes  should  receive  a  fair  and  reasonable  interpretation  which 
should  carry  out  the  apparent  intent  of  the  Legislature.  [Moody  Insti- 
tute of  Science  v.  Los  Angeles  County  (1951)  105  CA  2nd  107.] 

To  qualify  for  a  property  tax  exemption  under  the  welfare  exemp- 
tion, property  must  meet  the  criteria  set  forth  in  Section  214  of  the 
Kevenue  and  Taxation  Code  as  follows: 

A — Property  must  he  owned  and  operated  by  community  chests,  funds, 
foundations,  or  corporations  organized  a7id  operated  for  religious, 
hospital,  or  charitable  purposes  and  must  be  used  exclusively  for 
religious,  hospital  or  charitable  purposes. 

There  are  no  definitions  of  these  terms  in  the  code  and,  due  to  their 
ambiguous  nature,  wide  differences  of  opinion  on  interpretation  result. 
In  the  absence  of  legislative  declaration,  the  courts  have  established 
some  guideposts  for  county  assessors  to  follow. 

What  is  a  religious  purpose?  The  law  is  unclear  as  to  just  what  is 
included  and  what  should  be  included  under  the  term  religious  pur- 
pose. The  term  religious  does  not  require  a  belief  in  a  supreme  being. 
In  Fellowship  of  Humanity  v.  Alameda  County  (1957)  153  CA  2nd 
673,  the  court  defined  religion  to  include: 

"(1)   a  belief,  not  necessarily  referring  to  supernatural  powers; 

(2)  a  cult,  involving  a  gregarious  association  openly  expressing 
the  belief ; 

(3)  a  system  of  moral  practice  directly  resulting  from  an  ad- 
herence to  the  belief;  and 

(4)  an  organization  within  the  cult  designed  to  observe  the  tenets 
of  the  belief." 

In  House  of  Best  v.  Los  Angeles  County  (1957)  151  CA  2nd  523, 
the  court  stated  the  test  for  determining  whether  the  property  is  used 
exclusively  for  religious  or  charitable  purposes  is  not  whether  such 
property  is  essential,  indispensable  and  necessary  for  the  accomplish- 
ment of  such  purposes  but  whether  the  use  is  incidental  to  and  reason- 
ably necessary  for  the  accomplishment  of  such  purposes. 

The  space  occupied  by  a  pantry  snack  bar,  a  gift  shop,  and  a  beauty 
shop  on  the  grounds  of  a  religious  organization  (the  "I  Am"  sect) 
were  declared  to  be  tax  exempt  due  to  the  evidence  which  the  court 
said  indicated  these  facilities  were  operated  by  the  organization,  not 
primarily  for  profit,  but  to  serve  the  convenience  of  persons  assembled 
for  religious  purposes.  [Saint  Germain  Foundation  v.  County  of  Siski- 
you (1963),  212  CA  2nd  911].  The  residential  facilities  of  this  same 
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religious  organization  were  declared  tax  exempt  where  these  facilities 
were  used  by  the  followers  who  assembled  in  conclave  in  the  Siskiyou 
mountains  for  two  weeks  each  year  for  religious  instruction.  The  resi- 
dential quarters  of  the  caretakers  required  to  reside  there  for  reasons 
of  institutional  necessity  were  also  declared  tax  exempt. 

What  is  a  hospital  purpose?  A  hospital  purpose  may  be  easier  to 
define  than  a  religious  purpose,  but  litigation  has  resulted  from  prob- 
lems of  interpretation  in  this  area  too.  Generally  speaking  a  hospital  is 
an  institution  which  is  operated  for  the  diagnosis,  care  and  treatment 
of  the  ill  and  is  equipped  to  provide  room  and  board.  A  hospital  is 
entitled  to  a  welfare  exemption  even  if  it  is  not  a  charitable  activity, 
providing  it  otherwise  qualifies.  [Cedars  of  Lebanon  Hospital  v.  Los 
Angeles  County  (1950)  35  C  2d  729].  In  this  case,  the  court  also  ruled 
that  property  of  a  hospital  devoted  to  housing  of  essential  hospital 
personnel,  to  the  conduct  of  a  nurses'  training  school  and  to  a  tennis 
court  maintained  as  a  recreational  facility  for  hospital  employees  was 
also  exempt. 

A  sanitarium  and  a  clinic  are  distinguishable  from  a  hospital  under 
the  Cedars  of  Lebanon  decision  and  do  not  qualify  for  the  exemption. 
However,  Section  214.9  of  the  Revenue  and  Taxation  Code,  enacted  in 
1959,  extended  the  welfare  exemption  to  "outpatient  clinics"  where 
emotionally  disturbed  children  are  treated. 

What  is  a  charitable  purpose?  Webster  defines  ''charity"  as  "an 
organization  or  institution  engaged  in  the  free  assistance  of  the  poor, 
incapacitated,  distressed,  etc."  and  "an  institution  founded  by  a  gift 
and  intended  for  use  of  the  public." 

California's  courts  have  expanded  the  definition  of  "charity"  to  in- 
clude almost  any  public  good.  Charity  has  been  defined  as  "a  gift  to  be 
applied  consistently  with  existing  laws  for  the  benefit  of  an  indefinite 
number  of  persons — either  by  bringing  their  hearts  under  the  influence 
of  education,  or  religion,  by  relieving  their  bodies  from  disease,  suffer- 
ing or  constraint,  by  assisting  them  to  establish  themselves  in  life,  or 
by  erecting  or  maintaining  public  buildings  or  works,  or  by  otherwise 
lessening  the  burdens  of  government."  [Lundberg  v.  County  of  Ala- 
meda (1956),  46  Cal.  2nd  644;  Samarkand  of  Santa  Barbara,  Inc.  v. 
County  of  Santa  Barbara  (1963)  216  ACA  3807.] 

In  the  Samarkand  case,  the  court  noted  that  if  the  benefit  conferred 
has  a  sufficiently  widespread  social  value,  a  charitable  purpose  exists 
and  observed  that  gifts  or  trusts  for  educational  institutions,  the  pro- 
motion of  woman's  suffrage,  the  publishing  of  religious  writing  and 
even  the  relief  of  dumb  animals  have  been  held  charitable. 

Charity  includes  the  needs  of  the  rich  as  well  as  the  poor.  [Fredericka 
Home  V.  San  Diego  County  (1950)  35  Cal.  2nd  789;  Fifield  Manor  v. 
County  of  Los  Angeles  (1961)  188  Cal.  App.  2nd  1.]  In  the  Fifield 
case,  the  court  held : 

"The  test  is  not  found  in  the  question  of  what  financial  ability 
does  the  recipient  possess,  but  what  are  his  needs,  alleviation  of 
which  constitutes  a  worthy  social  value.  We  apprehend  that  the 
financial  test  becomes  pertinent  only  when  the  occupants  of  an  old 
age  home  pay  more  than  the  cost  to  the  home  of  what  it  furnishes 
them." 
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Any  standard  of  care,  no  matter  how  lavish  or  exclusive,  would  appear 
to  meet  the  standards  for  qualifying  as  "charitable."  Implicit  in  the 
Fifield  decision  is  also  the  view  that  "charity"  can  include  furnishing 
a  "social  good"  at  cost  rather  than  at  some  expense  to  the  donor. 

California's  Supreme  Court  has  also  ruled  that  the  word  charitable 
is  broad  enough  to  include  nonprofit  schools  of  less  than  collegiate 
grade  of  religious,  hospital  and  charitable  institutions.  [Lund'berg  v. 
Counhj  of  Alameda  (1956)  46  Cal.  2nd  644.]  Section  214.5  of  the 
Revenue  and  Taxation  Code  specifically  exempts  such  schools  under 
the  "welfare  exemption." 

Court  definitions  of  charity  and  charitable  purpose  as  cited  above  are 
sufficiently  broad  to  invite  many  organizations  which  have  not  qualified 
for  a  property  tax  exemption  but  which  do  qualify  for  an  exemption 
from  the  Bank  and  Corporation  Tax  (Revenue  and  Taxation  Code,  Sec- 
tions 23701-23705)  to  file  for  this  further  exemption.  Only  4,287  or- 
ganizations received  a  property  tax  exemption  in  1963,  while  62,631 
organizations  were  granted  an  income  tax  exemption. 

B — The  owner  and  operator  of  the  property  m^ist  not  6e  organized  or 
operated  for  profit. 

There  is  no  general  definition  of  profit  in  the  property  tax  law. 
However,  Section  214  defines  profit  for  hospitals,  as  the  excess  of  oper- 
ating revenue,  exclusive  of  gifts,  endowments  or  grants-in-aid,  over 
operating  expenses  by  more  than  10  percent  of  the  operating  expenses. 

C — Private  Benefit. 

No  part  of  the  net  earnings  of  the  owner  may  inure  to  the  benefit  of 
any  private  shareholder  or  individual,  and  the  property  must  not  be 
operated  to  benefit  anj'one  through  payment  of  excessive  charges  or 
compensations  or  through  the  more  advantageous  pursuit  of  their  busi- 
ness or  profession. 

This  requirement  attempts  to  close  the  large  loophole  whereby  an 
operation  may  be  technically  "nonprofit"  but  huge  amounts  are  being 
taken  out  through  excessive  salaries,  sales  of  assets  at  reduced  rates, 
payment  of  excessive  sums  for  contracts,  etc. 

What  is  "excessive"?  As  a  standard,  Section  254.5  of  the  Revenue 
and  Taxation  Code  directs  that  a  comparison  of  the  amount  paid  for 
services  and  salaries  in  comparable  public  institutions  be  made  as  one 
test.  Similarly,  operating  costs  must  bear  a  reasonable  relationship  to 
operating  costs  of  like  nonexempt  property.  Problems  relating  to  this 
requirement  will  be  examined  in  some  detail  in  a  subsequent  section. 

D — Property  Use. 

The  property  must  not  be  used  by  the  owner  or  members  thereof  for 
fraternal  or  lodge  purposes  or  for  social  club  purposes  except  where 
such  use  is  incidental  to  the  primary  exempt  purpose. 

E — Irrevocable  Dedication. 

The  property  must  be  irrevocably  dedicated  to  exempt  purposes  and 
upon  dissolution  must  not  inure  to  the  benefit  of  any  private  person 
except  a  fund,  foundation  or  corporation  organized  and  operated  for 
religious,  hospital,  or  charitable  purposes.  However,  Section  214.3  pro- 
vides that  property  used  for  20  years  for  charitable  or  hospital  pur- 
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poses  need  not  be  irrevocably  dedicated.  This  requirement  of  irrevo- 
cable dedication  has  been  seriously  eroded  by  court  decisions,  legislative 
amendment  and  administrative  practice  and  will  be  discussed  in  detail 
in  a  subsequent  section. 

3.   PROCEDURE   FOR   OBTAINING   EXEMPTION 

To  gain  a  welfare  property  tax  exemption,  an  organization  must,  by 
April  1,  file  an  application  with  the  assessor  in  each  jurisdiction  which 
assesses' the  property.  This  would  normally  be  the  county,  but  in  several 
cases  cities  do  their  own  assessing.  In  past  years  the  Legislature  has 
made  it  a  practice  to  pass  legislation  excusing  from  taxation  those 
institutions  which  would  otherwise  qualify  but  which  failed  to  file  by 
April  1. 

Applicants  for  an  exemption  must  furnish  assessors  with  information 
about  the  use  of  the  property  and  the  financial  records  of  the  organiza- 
tion. If  it  is  the  first  claim  by  an  organization,  a  copy  of  the  articles  of 
incorporation  must  be  included.  These  are  checked  for  the  nonprofit 
clause,  the  irrevocable  dedication  clause,  the  dissolution  clause  and  the 
purpose  of  the  organization. 

The  assessor  reviews  this  material  and  sends  it,  along  with  his 
comments  and  findings,  to  the  State  Board  of  Equalization  for  a  recom- 
mendation. The  state  must  review  the  affidavits  and  statements  and 
may  institute  an  independent  audit  for  verification  of  the  operations 
of  the  owner  and  operator  to  ascertain  whether  both  meet  the  require- 
ments for  an  exemption.  The  findings  of  the  board  are  then  returned 
to  the  county  assessor,  who  may  approve  or  deny  the  application  re- 
gardless of  the  board's  findings.  The  board  has  no  authority  to  compel 
the  counties  to  accept  their  findings ;  the  county  may  do  as  it  wishes. 
All  authority  for  granting  exemptions  from  the  property  tax  resides 
with  the  local  assessor.  A  borderline  organization  may  receive  the  ex- 
emption in  one  county  and  have  a  branch  office  denied  m  another 
county.  For  that  matter,  a  single  piece  of  property  may  be  granted 
the  exemption  by  the  county  and  denied  by  a  city  assessor  withm  the 
county. 

4.   INSTITUTIONS  NOW  EXEMPT 

An  examination  of  the  applications  for  the  welfare  exemption  in  the 
files  of  the  State  Board  of  Equalization  indicated  at  least  4,351  welfare 
exemptions  were  granted  in  1963.  On  44  other  applications,  the  board 
has  received  no  word  from  the  county  assessor  on  whether  the  board 
recommendation  for  denial  had  been  sustained.^^ 

Of  the  total,  charitable  exemptions  constituted  the  largest  segment— 
1  922  exemptions.  Schools  accounted  for  1,317.  The  largest  single  group 
is  Catholic  schools— 784  of  which  qualify  for  an  exemption.  A  group  by 
group  breakdown  of  the  types  of  organizations  receiving  a  property  tax 
exemption  follows : 

18  The  annual  report  of  the  State  Board  of  Equalization  ^ill^how  4  265  welfare  ex- 
emptions. This  statistic  is  compiled  by  the  Division  of  ^f^t'^^^h  and  Statistics 
from  information  furnished  in  aggregate  ^^  the  county  assesso.s.The^^^^^^^^ 
used  here  are  taken  from  the  compilation  of  the  ^PPl'°^t'°"^.'^';'°^^f^^^^^ 
individually  through  the  Division  of  Asses.sment  Standards  of  the  ^ta-te^oara  or 
Fciualization  The  slight  discrepancy  between  the  two  figures  may  be  accounted 
for  by  the  county  assessors  lumping  several  exempt  parcels  in  one  county  owned 
by  the  same  organization  as  one  exemption  while  the  state  board  counted  each 
exempt  property  separately. 
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TABLE  VIII 
Exemption  Application  by  Class  of  Welfare  Organizations:  1963  * 

No 

Approved  Denied         Information 

A.  Religious 

1.  Cbuichea     100  9  — 

2.  Social  balls  or  community  centers 119  7  — 

3.  Retreats      45  2  — 

4.  Summer  camps 139  5  — 

5.  Convents,  rectory 79  33  — 

6.  Campus  organization   30  —  — 

7.  Evangelistic  work 19  4  — 

8.  Housing    for    missionaries,    ministers, 

etc.     21  —  — 

9.  Reading  rooms  and  organizations  for 

distribution   of   religious   literature 144  5  2 

10.     Religious  training 42  3  1 

Total  A 738  68  3 

B.  Hospitals 

1.  General  Hospitals 

a.  Beds  49  and  under 45  —  — 

b.  Beds  50  to  99 49  3  1 

c.  Beds  100  to  199 52  1  — 

d.  Beds  200  and  over 67  6  — 

2.  Maternity  hospitals 5  1  — 

3.  Tuberculosis  hospitals   5  —  — 

4.  Other  specialized  hospitals 19  —  — 

5.  Outpatient  clinic  _- . 7  —  — 

Total  B 249  11  1 

C.  Charitable 

Youth  Service  Agencies 

1.  Boy     Scouts — meeting     place,     head- 
quarters      69  1  — 

2.  Girl     Scouts — meeting     place,     head- 
quarters        65  3  — 

3.  Camp  Fire  Girls — meeting  place,  head- 
quarters      24  3  — 

4.  Y.M.C.A. — meeting     place,     headquar- 
ters, hotel 112  4  — 

5.  Y.W.C.A. — meeting    place,    headquar- 
ters, hotel 52  —  — 

6.  Youth  centers    137  8  3 

7.  Camps 

a.  Boy   Scouts 119  4  — 

b.  Girl   Scouts 66  1  1 

c.  Camp  Fire  Girls 27  1  3 

d.  Y.M.C.A.      40  2  — 

e.  Y.W.C.A.      3  —  — 

f.  Other    40  5  — 

8.  Housing  for  Youth 

a.  Boys'   home 26  3  1 

b.  Girls'  home 10  2  — 

c.  Children's   homes    41  4  1 

d.  Orphanages      5  —  — 

e.  Working  youth  and  young  adults —  4  —  — 

9.  Adoption  agencies 16  —  — 

10.  Organizations   for    counseling   parents 

and  children 11  —  — 

11.  Children's      day      nurseries,      kinder- 
gartens      72  12  4 
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TABLE  Vlll-Continued 

Exemption  Application  by  Class  of  Welfare  Organizations:  1963  * 

No 

General  Welfare  Agencies                                  Approved  Denied         Information 

21.  Medical  Welfare  Agencies 

a.  Blood  banks 9  — 

b.  Clinics,      treatment      centers      and 

counseling   (medical)   54  1                     — 

c.  Maternity  homes 4  —                     — 

d.  Medical  research 18  1                     — 

e.  Nursing   and   convalescent  homes —        9  1                     — 

f.  Rehabilitation  and  vocational  train- 
ing agencies 58  1 

g.  Sanatoriums  and  sanitariums 10  —                     — 

22.  Fund-raising    and/or    collection    agen- 
cies for  charitable  purposes 146  11                       3 

23.  Stores      152  3                       2 

24.  Rehabilitation    9  3                     — 

25.  Housing  for  blind,  other  infirmities —        3  —                     — 

29.  Social  welfare  work  and  relief  for  the 

needy     216  5                      1 

30.  Alcoholic    rehabilitation    and    related 


agencies 


37  3 


31.  Visiting  Nurses'  Association 11                       1                     — 

32.  Animal  welfare 25                        1 

X33.     Homes  for  the  aged,  include  religious  141                       7                     — 

34.  Community     Centers     (not     including 

youth    or    religious) 37                       3 

35.  Scientific    organizations    (non-medical 

research)     5                                              — 

36.  Not  otherwise  classified 39                    29                    10 

Total  C 1,922  123  29 

D.  Schools 

1.  Religious 

a.  Baptist     31  2 

b.  Catholic     784  12                      2 

c.  Lutheran    117  1 

d.  Seventh  Day  Adventist 130  — 

e.  Other    150  5                      2 

2.  Hospital      — 

3.  Charitable 

a.  Regular    kindergarten,    elementary, 

and  secondary  schools 53  4 

b.  Schools  for  handicapped  children —  36  5                       1 

c.  Specialized    training    (music,    arts, 

crafts,  etc.)  16  2                       1 

Total  D 1,317  31  6 

E.  Veterans 

1.  American  Legion 1  70  — 

2.  Veterans  of  Foreign  Wars |  4  3 

3.  Miscellaneous     services     for     veterans  [105 
such    as,    information    centers,    service  f 

centers,  employment  services,  etc |  —  1 

4.  Miscellaneous  veterans  organizations —  J  3  1 

Total  E 105  77  ^ 

GRAND  TOTAL 4,351  310  44 

•  Prepared  by  the  staff  of  the  Assembly  Con^mittee  on  Revenue  and  Taxation.  Based 

on  information  in  the  files  of  the  Division  of  Assessment  Standards  of  the  btate 

Board  of  Equalization. 
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Of  the  4,705  requests  for  an  exemption  in  1963,  the  state  board 
recommended  that  455  be  denied.  The  board  recommendations  are  not 
binding  on  county  assessors,  so  the  final  tally  shows  only  310  denied 
and  44  others  on  which  information  is  not  available.  If  the  State  Board 
of  Equalization's  recommendations  had  been  followed  in  all  cases,  taxes 
would  have  been  imposed  on  approximately  $3,000,000  of  assessed 
valuation  that  was  listed  in  the  exemption  column. 

5.    FISCAL    IMPACT   OF   WELFARE   EXEMPTION 

Property  totaling  $362,360,000  in  assessed  valuation  was  exempt 
from  taxation  under  the  welfare  exemption  in  1964.  This  amounted  to 
almost  one  percent  of  the  total  assessed  valuation  of  all  property  in 
the  State  of  California.  The  welfare  exemption  has  continued  to  grow 
each  year  both  in  gross  amount  exempt  and  in  amount  exempt  in  re- 
lationship to  total  assessed  value.  It  has  increased  drastically  in  com- 
parison with  the  other  major  exemptions — the  church,  college  and 
veterans  exemptions.  (See  Tables  IX  and  X.) 

Los  Angeles  County  had  the  largest  gross  amount  of  property 
exempt  under  the  welfare  exemption  in  1964 — $155,874,000 — but,  in 
percentage  of  total  assessed  valuation,  San  Francisco  County  had  2.51 
percent  of  its  total  assessment  off  the  tax  rolls  as  a  result  of  this  tax 
provision,  compared  with  1.15  percent  in  Los  Angeles  County. 

TABLE   IX 
Assessed  Value  of  Property  Exempt  Under  Welfare  Exemption:  1947—1964 

(amounts  in  thousands) 


Welfare 

exemptions 

ScJiools  leloto 

Total  assessed 

as  percent 

Year 

college  grade 

Hospitals 

Other' 

Total 

value  of  state 

of  total 

1947 

$30,330 

$10,993,637 

.276 

1948 

33,374 

12,193,020 

.276 

1949 

38,556 

13,227,731 

.292 

1950 

43,047 

13,618,915 

.316 

1951 

55,886 

14,736,439 

.380 

1952 

56,698 

16,107,000 

.352 

1953 

78,740 

17,170,270 

.460 

1954 

$42,135 

$52,406 

94,541 

18,228,961 

.518 

1955 

51,039 

61,915 

112,954 

19,993,440 

.566 

1956 

57,590 

72,393 

129,983 

21,819,002 

.597 

1957 

§53,225 

68,000 

51,031 

172,256 

24,308,207 

.707 

1958 

60,303 

73,164 

57,658 

191,125 

25,966,688 

.736 

1959 

72,278 

84,413 

65,758 

222,269 

27,434,577 

.810 

1960 

78,051 

100,576 

68,459 

247,086 

29,600,832 

.835 

1961 

85,432 

112,096 

82,669 

280,197 

31,549,630 

.890 

1962 

93,293 

123,861 

93,869 

311,023 

33,326,914 

.935 

1963 

99,945 

137,538 

101,397 

338,880 

35,066,088 

.969 

1964 

108,969 

141,747 

111,644 

362,360 

36,743,364 

.986 

SOURCE:  Computed 

from  Board  of 

Equalizatic 

)n  Annual  2 

'ieportSj  1947-1£ 

64. 
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TABLE  X 

Assessed  Value  of  Property  Exempt  Under  the  Welfare  Exemption, 

by  County;  1964 

(Amounts  in  thousands)  


County 


Alameda. - 

Alpine 

Amador... 

Butte 

Calaveras. 


Colusa 

Contra  Costa. 

Del  Norte 

El  Dorado.--. 
Fresno 


Welfare  exemptions » 


Schools  below  college  grade*' 


Number 


Glenn 

Humboldt. 
Imperial... 

Inyo - 

Kern 


Kings. 
Lake.. 


64 


Value 


$4,734 


101 


Number 


Value 


$10,140 


1 

41 

24 

1,798 

?, 

32 

1 

22 

19 

1,106 

1 

28 

9 

358 

19 

156 

1 

40 

21 

546 

fi 

119 

2 

11 

174 


1,107 


316 
3,297 


809 


Other  « 


Number 


172 
4 
3 

n 

9 


Value 


1,019 
22 
45 
37 
92 


792 


184 
2,360 


1,268 
823 


360 


222 
22 


Total 
value 


$20,893 
20 
45 
312 


41 
3,697 

32 

522 

6,763 


1,237 

189 

40 

2,174 

1,164 
33 


Los  Angeles- 
Madera 


Marin 

Mariposa... 
Mendocino. 

Merced 

Modoc 


Mono 

Monterey. 

Napa 

Nevada... 
Orange 


Placer 

Plumas 

Riverside 

Sacramento. 
San  Benito.. 


519 
4 


48,705 


1,970 

4 

109 

319 


59,312 


1,205 

636 

20 

4,360 


50 
720 


1,266 
4 


1,196 

1,194 

99 

5,326 


47,857 
57 


2,202 

68 

244 


5 

1,803 

256 

79 

2,016 

345 


155,874 
105 

4,260 

72 

403 

1,039 

1 

5 

4,204 

2,086 

98 

11,702 

443 


San  Bernardino.. 

San  Diego 

San  Francisco 

San  Joaquin 

San  Luis  Obispo. 


San  Mateo 

Santa  Barbara. 

Santa  Clara 

Santa  Cruz 

Shasta 


Sierra 

Siskiyou... 

Solano 

Sonoma... 
Stanislaus. 


Sutter 

Tehama. -- 
Trinity.... 

Tulare 

Tuolumne. 


901 
2,612 


1,061 

4,827 

11,756 

1,792 

278 

4,077 
2.818 
6,512 
1,497 
232 


349 


435 


1,180 
2,826 


1,601 

6,246 

18,674 

1,604 


1,403 

2,081 

13.696 

672 

586 


544 
755 
837 

512 

147 


63 

53 

1 

154 

211 

148 

33 

20 

52 

46 
108 

42 


1,371 
1,505 

77 

3,420 

9,882 

10,911 

492 

106 

2,237 
1,923 
7,882 
1,617 
23 

33 
144 
40 

2,448 
207 

26 


3,452 

6,943 

166 

6,082 
20,955 
41,341 

3,888 
384 

7,717 

6,812 

28,090 

3,786 

841 

33 

144 

933 

3,203" 

1,479 

693 
318 


Ventura. 
Yolo.... 
Yuba... 


Totals. 


409 
24 

2,015 
190 
212 


374 

77 

1,645 
186 
173 


371 
241 

1,362 
71 
64 


1,319 


$108,969 


256 


$141,747 


2,995 


$111,644 


154 
342 

5,022 

447 
449 


$362,360,000 


«  Includes  10  orphanage  exemptions  granted  under  Section 
Constitution  with  an  aggregate  assessed  value  of  $i 
crGdits 

»  Includes  598  properties  assessed  at  $49,598,028  that  are 
nurnoses  and  partly  for  school  purposes.  


IJa,   Article  XIII,  of  the 
816,700.    Excludes   solvent 

used  partly  for  religious 
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6.    PROBLEM   AREAS 
a.  Excessive  Salaries 

Section  214  of  the  Kevenue  and  Taxation  Code  prohibits  the  pay- 
ment by  tax-exempt  organizations  of  "excessive  charges  or  compensa- 
tions" in  an  attempt  to  close  an  obvious  loophole  by  which  a  "non- 
profit" organization  can  be  lining  the  pockets  of  its  promoters.  As  a 
guide  to  what  is  excessive,  Section  254.5  directs  attention  to  comparable 
salaries  in  public  institutions. 

Yet,  this  is  hardly  adequate  as  a  definition  or  even  as  a  benchmark. 
In  many  instances,  there  are  no  comparable  public  institutions ;  where 
there  are,  jobs  may  not  be  comparable.  What  should  be  the  annual 
salary  of  a  professional  fund  raiser?  for  an  administrator  of  an  old 
folks'  home?  for  a  tenor  in  a  religious  singing  group? 

The  "Welfare  Federation  of  the  Greater  Los  Angeles  Area,  an  organ- 
ization which  raises  approximately  $9  million  a  year,  in  1963  paid 
salaries  as  follows : 

Secretary  and  general  manager $23,700 

Campaign  director 21,000 

Twelve  others  over 10,000 

Nineteen  others  over 7,500 

Clifford  Weinning  received  $20,000  as  the  executive  manager  of  the 
Fifield  Manors.  Are  these  salaries  excessive?  What  would  comparable 
public  salaries  be?  A  large  salary  for  a  large  organization  may  be  more 
readily  justified  than  a  medium-sized  salary  of  a  small  organization. 

An  example  of  an  organization  which  received  a  welfare  exemption 
in  1963,  although  the  State  Board  of  Equalization  recommended  a 
denial  on  the  basis  of  excessive  salaries,  is  the  Crew  of  the  Good  Ship 
Grace,  Inc.  of  2400  Hyperion  Avenue,  Los  Angeles.  The  Crew  of  the 
Good  Ship  Grace  produces  religious  radio  programs  which  are  dis- 
tributed on  tapes  to  radio  stations  around  the  world.  Of  their  total 
expenditures,  $243,327.94  is  spent  for  radio  time  and  tapes;  $217,116.73 
is  spent  for  payroll;  $41,020.28  for  miscellaneous,  and  $1,172.20  for 
gardening  service  to  maintain  a  very  modest  garden. 

The  state  board  stated  that  the  following  salaries  are  "in  excess  of 
those  generally  acceptable  for  religious  organizations  and  appear  to 
enhance  private  gain": 

"First  Mate  Bob,"  President $500/week  ($26,000) 

Vice  President 245/week  (   12,740) 

Secretary 20.5/week  (   10,660) 

Quartet  bass,  music  librarian 225/week  (   11,440) 

Station   relations 220/week  (   11,440) 

Office  manager 220/week  (   11,440) 

Quartet  baritone,   music  arranger 220/week  (   11,440) 

Quartet  tenor,  tape  editor 220/week  (   11,440) 

Organist    220/week  (   11,440) 

Head  of  printing  department 205/ week  (   10,660) 

Another  organization,  the  International  Communications  Founda- 
tion, 870  Monterey  Pass  Road,  Los  Angeles,  expended,  according  to 
information  filed  with  the  Board  of  Equalization  in  1963,  $105,118  of 
$260,056  total  expenditures  for  salaries  not  including  $10,371  for  sales 
commissions  and  $8,488  for  advertising.  The  president  of  the  organiza- 
tion receives  $291  per  week  ($15,132  annually). 
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b.  Conflicts  of  Interest 

Closely  akin  to  the  problem  of  excessive  salaries  is  the  problem  of 
conflicts  of  interest.  If  the  director  of  a  nonprofit  organization  has  an 
interest  in  a  closely  associated  profitmaking  organization,  he  can  deal 
with  himself  at  a  nice  profit  and  keep  part  of  the  activity  tax  exempt. 
The  problem  is  compounded  where  the  nonprofit  organization  sells 
assets  at  less  than  market  value  or  buys  goods  or  services  at  inflated 

prices.  .     -n       j  ^• 

A  recent  case  turning  on  this  point  was  St.  Germain  Foundation  v. 
County  of  Siskiyou  (1963)  212  CA  2nd  911.  The  St.  Germain  Founda- 
tion is  a  nonprofit  corporation  organized  in  Illinois  to  propagate  the 
teachings  of  the  "I  Am"  religion.  The  foundation,  founded  m  1932 
by  Edna  W.  Ballard,  has  a  number  of  exempt  properties  in  California 
including  grounds  for  the  holding  of  conclaves  and  pageants  m  Siskiyou 
County.  The  St.  Germain  Press  is  a  corporation  organized  for  profit, 
and  Edna  W.  Ballard  is  the  sole  stockholder  of  record.  The^  Press  is 
the  sole  source  where  official  literature  pertaining  to  the  "I  Am 
religion  may  be  obtained.  ^^  . 

In  denying  an  exemption,  Siskiyou  County  argued  that  since  ihe 
Press  was  admittedly  a  profit  corporation  and  since  all  members  of 
the  organization  had  to  buy  their  religious  literature  from  The  Press, 
the  holding  of  the  conclaves  benefited  The  Press." 

The  court,  in  overturning  Siskiyou  County  and  allowing  the  exemp- 
tion, said: 

"But  the  evidence  shows  that  The  Press  advanced  funds  to  the 
Foundation ;  that  the  benefits  flowed  from  The  Press  to  the  founda- 
tion; and  that  no  net  profit  was  made  by  The  Press.  We  do  not 
believe  that  the  fact  that  The  Press  sold  books  at  the  pageant 
required  a  determination  that  the  property  was  used  for  the  ad- 
vantageous pursuit  of  The  Press.  The  sale  of  religious  literature 
at  the  conclaves  was  to  promote  and  foster  the  precepts  of  the 
foundation,  and  even  though  The  Press  could  benefit  from  such 
activities  this  would  not  prevent  the  foundation  from  being  exempt  • 
from  taxation."  [Saint  Germain  Foundation  v.  County  of  Siskiyou 
(1963),  212  CA  2d  911.] 

e.  lack  of  Accurate  Assessing 

Statistical  data  on  the  amount  and  value  of  property  off  the  tax  rolls 
under  the  welfare  exemption  are  not  precise  as  there  is  no  incentive 
for  the  assessor  to  spend  a  great  deal  of  time  on  properties  which  are 
exempt  from  taxation.  Konald  B.  Welch,  Assistant  Executive  Secretary 
of  the  Board  of  Equalization  and  an  expert  on  property  taxation,  has 
stated : 

These  assessments  (on  life  care  homes)  are  frequently  unrealistic 
since  no  taxes  hang  in  the  balance  when  the  tax  exemption  is 
not  in  dispute.^® 

d.  Veterans'  Halls  . 

Section  215  of  the  Revenue  and  Taxation  Code  purports  to  bring 
property  owned  by  veterans'  organizations  chartered  by  Congress  and 
used   exclusively  for  the  purposes  of  such   organizations  under  the 

^  Letter  from  Ronald  B.  Welch  to  Arthur  E.  Buck,  Jr.,  dated  December  13,  1961. 
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umbrella  of  the  "welfare  exemption."  It  was  the  intent  of  the  Legis- 
lature at  the  time  (1945)  that  these  properties  be  exempt  from  taxation. 
However,  this  section  has  been  ruled  as  unconstitutional  by  the  Attor- 
ney General  (See  Ops  Atty  Gen  46-132).  In  arriving  at  this  position, 
the  Attorney  General  stated,  in  part: 

"We  believe  that  in  view  of  the  strong  evidence  that  the  voters 
believed  that  the  welfare  exemption  was  to  be  confined  within 
narrow  limits  (see  argument  to  voters)  this  extension  of  the  defini- 
tion of  the  word  "charitable"  was  beyond  the  power  of  the 
Legislature. 

It  will  be  noted  that  Section  215  applies  only  to  organizations 
which  are  chartered  by  Congress.  It  does  not  apply  to  corpora- 
tions organized  by  local  posts  or  chapters  of  such  organizations 
for  the  purpose  of  holding  title  to  their  property.  {Compare 
Legion  Clubhouse,  Inc.  v.  City  of  Madison,  248  Wis.  380.) 

Section  215  purports  to  exempt  all  property  used  for  the  pur- 
poses of  these  veterans'  organizations  and  would,  therefore,  apply 
to  buildings  used  for  their  meetings  and  social  gatherings. 

We  are  of  the  opinion  that  property  so  used  is  not  used  for 
charitable  purposes  within  the  meaning  of  Article  XIII,  Section 
Ic  of  the  Constitution  and  that  Section  215  is  unconstitutional  to 
the  extent  that  it  purports  to  exempt  real  property  not  actually 
used  for  charitable  purposes. 

In  1963,  four  county  assessors  were  granting  tax  exemptions  for 
veterans'  halls,  as  follows: 

County  Number  Assessed  value 

Fresno   15  $84,980 

Los  Angeles 97  1,047,.'')20 

Siskiyou    2  2,83-5 

San  Luis  Obispo 2  7,960 

In  1964,  Los  Angeles  County  placed  these  veteran  halls  on  the  tax 
rolls. 

e.  Exemptions  for  Housing 

INTRODUCTION 

A  number  of  nonprofit  institutions  providing  housing  for  various 
groups  of  persons  have  been  granted  property  tax  exemptions  as  a 
result  of  court  decisions,  interpretations  of  those  decisions  and  by  ad- 
ministrative action.  Aside  from  the  fiscal  implications  of  these  exemp- 
tions, a  basic  underlying  problem  is  that  of  equity. 

Is  it  fair  for  most  of  the  citizens  of  California  to  pay,  directly  or 
indirectly,  property  taxes  on  their  living  quarters  while  a  segment  of 
the  population  resides  in  tax-exempt  institutions?  Can  exempting  the 
living  quarters  of  those  who  can  afford  expensive  institutional  housing 
and  taxing  the  inferior  housing  of  others  be  justified?  Is  there  enough 
of  an  overriding  social  purpose  to  make  a  genuine  distinction?  If  so, 
where  and  how  should  the  line  between  taxable  and  tax  exempt  housing 
be  drawn?  What  quid  pro  quo  should  be  required  of  the  exempt  prop- 
erty? 

There  is  nothing  in  the  Constitution  or  Section  214  specifically  men- 
tioning a  tax  exemption  for  housing.  This  exemption  has  been  inferred 
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from  the  exemption  of  charitable  institutions.  There  are  primarily 
three  types  of  living  quarters  exempt  from  taxation— quarters  avail- 
able to  all,  quarters  for  special  groups,  and  quarters  for  the  aged.  (See 
Appendix  II). 

GENERAL  HOUSING 

Classified  in  the  first  category— living  quarters  for  all— would  be  the 
YMCA's  and  the  Salvation  Army  which  also  maintain  residence  hotels 
that  compete  with  surrounding  taxable  residential  quarters. 

SPECIAL  HOUSING 

Quarters  for  special  groups  include  housing  for  those  who,  for 
reasons  of  institutional  necessity,  must  be  domiciled  at  an  institution. 
It  would  also  include  housing  at  summer  camps  sponsored  by  religious 
or  charitable  institutions.  Also  exempt  are  institutions  _  such  as  the 
Hamburger  Home  and  the  Huntington  Hartford  Foundation. 

The  Hamburger  Home  at  7357  Hollywood  Boulevard  in  Los  Angeles 
is  a  residence  for  approximately  56  girls  away  from  home.  On  the 
application  for  an  exemption,  the  home  stated  that  the  primary  focus 
is  on  the  adjustment  process  of  unattached  girls  living  away  from  a 
home  environment.  The  home  provides  low  cost  room  and  board  ana 
counseling  on  an  individual  basis  for  social  problems.  Amount  of 
exempt  property  at  the  home  totals  $69,930.  There  are  other  tax-exempt 
homes  for  wayward  youth  which  serve  the  same  charitable  purpose. 
It  can  be  argued  that  homes  such  as  these  are  laudable  and  should  be 
encourao-ed  by  all  means  available  including  tax  favors  m  this  age  of 
increasiiig  juvenile  delinquency.  They  provide  a  service  which  might 
otherwise  have  to  be  maintained  by  government.  On  the  other  hand, 
it  can  be  pointed  out  that  many  young  girls  away  from  home  live  at 

places  which  are  fully  taxable.  ,  -r^     •.    t^  t    a  ;a^. 

The  Huntington  Hartford  Foundation  of  Pacific  Palisades  provides 

housing  and  working  facilities  for  ar^sts  and  ^i^^^^^;  ^'SToO  The 
foundation  which  is  tax  exempt  for  this  function  totals  $98,620.  1  he 
foundation,  in  presenting  its  case  for  a  tax  exemption,  asserts  that  the 
creation  of  works  of  art  and  of  a  literary  character  are  clearly  objects 
beneficial  to  the  community.  ^^  ,  ,  MQr;7^  k^i  ap  9rl  ^9^ 
In  House  of  Best  v.  County  of  Los  Angeles  (1957)  lol  AC  2d  523 
a  home  for  missionaries  while  residing  in  the  United  States  was  held 
to  fall  within  the  religious  element  of  the  welfare  exemption. 

HOMES  FOR  THE  AGED 

The  third  category-homes  for  the  aged-is  the  most  controversial 
of  the  three.  Tax  exempt  status  has  been  given  to  nonprofit  homes  for 
the  ao-ed  in  order  to  eiicourage  private  chanties  to  perform  functions 
at  private  expense  which  the  state  otherwise  might  have  to  perform 

""'T^e'DepaXent  of  Social  Welfare  states  that  such  homes  are  de- 
signed for  persons  needing  a  substitute  home  where  services  are  avail- 
abl^to  support  their  maximum  independence  and  to  encourage  their 
continuin?participation  in  the  activities  of  normal  living.  Those  served 
continuing  V'^'^'-'^  ,.s  ^Q^i^llv  isolated  persons  who  need  or  prefer 
a'uvit  pZX  el  ieidl  rndllpanionsSp  are  available ;  (2)  frail 
perlonf  wh^are  no  longer  able  to  carry  housekeeping  responsibilities, 
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and  (3)  persons  who  need  or  want  some  oversight  or  personal  assistance 
of  the  kind  normally  provided  by  relatives  to  an  aged  member  of  the 
family. 

The  controversy  in  this  area  stems  from  the  fact  that  many  of  these 
tax  exempt  homes  are  rather  opulent  in  nature  and  charge  entrance 
fees,  life  care  fees  or  other  fees  wliich  are  beyond  the  means  of  the 
average  person.  Many  older  citizens  who  barely  make  ends  meet  live  in 
their  own  homes  or  other  lodging  on  the  tax  rolls. 

While  attempts  have  been  made  by  local  assessors  to  restore  the  more 
expensive  homes  for  the  aged  to  the  tax  rolls,  the  courts  on  a  number 
of  occasions  have  stated  that  charity  includes  much  more  than  the  care 
of  the  poor  or  needy.  The  rich  have  needs  too,  the  courts  have  ruled, 
the  satisfaction  of  which  is  a  worthy  social  value.  [Fredericka  Home 
for  the  Aged  v.  County  of  San  Diego  (1950)  35  Cal.  2d  789;  Fifield 
Manor  v.  County  of  Los  Angeles  (1961)  188  CA  2d  1 ;  Samarkand  of 
Santa  Barbara,  Inc.  v.  County  of  Santa  Barbara  (1963)  216  ACA  380 
as  cited  above.] 

A  distinction  is  generally  drawn  between  the  life-care  homes  for  the 
aged  and  those  operating  on  a  monthly  payment  basis.  Life-care 
homes — homes  licensed  by  the  state  to  enter  into  contracts  with  old 
people  to  provide  care  for  a  period  of  not  less  than  a  year  and  usually 
for  life — have  drawn  the  most  attention.  This  is  primarily  due  to  the 
high  "accommodation"  and  "life  care"  charges  which  are  required  at 
some  homes  as  a  prerequisite  to  entrance.^^  An  "accommodation"  or 
entrance  fee  is  considered  to  be  the  payment  for  living  quarters  for 
life.  It  is  usually  graduated  with  the  size  of  the  accommodations.  In 
addition,  the  age  of  the  resident  at  the  time  of  entry  will  determine 
what  charge  is  made.  Examples  of  some  of  the  higher  entrance  charges 
at  selected  homes  are : 

Samarkand — $7,000  minimum  and  up 
White  Sands  of  La  Jolla — $7,500  minimum  and  up 
The  Sequoias — $21,500  for  couple — age  65 
Fifield  Manors — $8,377  average  admission  fee 

The  ' '  life  care ' '  fee,  if  paid  in  monthly  installments,  usually  runs  from 
$100  to  $350  per  month.  At  Fifield  Manor,  the  average  is  approximately 
$245  a  month.  Lump  sum  life  care  will  vary  with  the  age  of  the 
resident.  At  age  65  at  Samarkand,  the  life  care  lump  sum  charge  as 
stated  in  the  Board  of  Equalization  records  is  $18,800  for  a  woman 
and  $15,750  for  a  man. 

It  is  impossible  to  generalize  with  respect  to  these  homes  which  pro- 
vide care  for  the  aged.  They  range  from  very  small,  modest  buildings 
to  those  of  the  most  recent  construction  and  modern  design  to  palatial 
estates.  Some  have  bungalow  living  units,  others  have  apartments 
within  one  institutional  building,  while  still  others  provide  only  dormi- 
tory-type living  quarters.  Medical  facilities  vary  from  the  most  minimal 
requirements  to  elaborate  clinics.  Some  are  closely  related  to  a  church, 
while  others  are  completely  secular. 

On  January  1,  1964,  there  were  141  homes  for  the  aged  receiving 
tax  exemptions  in  California  on  an  aggregate  assessed  valuation  of 
$25,495,525.  Of  these,  51  were  licensed  by  the  Department  of  Social 

21  In   lieu   of   a  lump  sum,   however,   the   "life  care"   fee   can   usually   be   paid   on   a 
monthly  basis. 
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Welfare  to  enter  into  life  care  contracts.  The  aggregate  assessed  value 
of  these  51  homes  as  of  January  1,  1964,  was  $14,833,875.  This  repre- 
sents an  increase  of  $4,667,609  in  assessed  valuation  of  life-care  homes 
in  a  two-year  period. 

The  six  life  care  homes  with  the  highest  assessed  valuations  are : 

Wesley  Palms-San  Diego ^1  oS'tJo 

Congregational  Homes— Pomona Tft^'oon 

The  Sequoias— Portola  Valley 7S  filn 

Kingsley  Manor— Los  Angeles TQ^'oiX 

White  Sands  of  La  Jolla— La  Jolla rtio  rra 

Southern  California  Presbyterian  Homes— Duarte iicJ.ODU 

The  six  homes  for  the  aged,  other  than  life  care,  with  the  highest 
assessed  value  are: 

Senior  Citizens  Village— Fresno.— -_- ^^'eol  q?o 

Portola  Senior  Citizens  Village— Antelope  Valley lia^nn 

Masonic  Home  of  California— Union  City Sq  910 

Channing  House— Palo  Alto RlOTTn 

Pilgrim  Place— Claremont 0^0  10X 

Eastern  Star  Homes  of  California— Los  Angeles dos.i^i/ 

A  complete  list  of  all  homes  for  the  aged  receiving  tax  exemptions 
in  1963  can  be  found  in  the  appendix,  with  assessed  valuations  and 
additional  statistical  data. 

The  question  of  a  tax  exemption  for  life-care  homes  was  studied  inten- 
sively by  the  Assembly  Revenue  and  Taxation  Committee  during  the 
1961-63  interim.  In  a  report  filed  with  the  Legislature  in  1963,  the  com- 
mittee recommended  that  the  exemption  be  limited  to  "$1,000  of 
assessed  value  for  each  aged  resident  of  the  institution.^^  "  AB  641  was 
introduced  at  the  1963  session  of  the  Legislature  patterned  after  the 
committee's  recommendations.  After  several  amendments,  this  measure 
was  referred  for  more  interim  study. 

A  meetino-  for  this  purpose  was  held  February  28,  1964.  Propopents 
and  opponents  testified  at  length  on  the  bill  and  on  the  problem  m  gen- 
eral. A  summary  of  their  main  points  follows : 
Arguments  for  a  Tax  Exemption  : 

1  Decent  housing  for  the  aged  is  a  pressing  social  need  which  has 
not  been  met.  According  to  a  recent  study  by  the  State  Senate  Subcom- 
mittee on  Housing  and  Recreational  Needs  of  Elderly  Citizens,^^ 

"There  exists  in  California  an  acute  shortage  of  sanitary  and  safe 
housing  facilities  for  older  persons  of  low  income  which  has  resulted 
in  thousands  of  senior  citizens  being  denied  adequate  housing  at 
rents  they  can  afford  to  pay ;  and  .  .  .  the  number  of  elderly  per- 
sons in  California  is  so  rapidly  increasing  that  unless  emergency 
steps  are  immediately  taken  to  provide  additional  housing  which 
meets  their  needs,  the  shortage  will  constitute  a  grave  menace  to 
the  health,  safety  and  welfare  of  the  citizens  of  this  state. 

ia  T  PETislature    Assembly,  Final  Report  of  the  Assembly  Interim  Committee 
m  Ke^em!e  a  fi  ra^rrmon    Sac^^^  State  Printingr  Office.  January  1963,  p.  11 

f^^rfi^Tpp-f^atiire    Senate    Report  of  the  Senate  Subcommittee  on  Housing  and 
kec^JaiiLilNe^Is'oTm^^^^^  Sacramento:  State  Printing  Office,  1961. 
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In  1961,  the  Legislature  placed  a  $100  million  housing-for-the-aged 
issue  on  the  ballot.  Although  the  measure  was  defeated,  it  expressed  the 
intent  of  the  Legislature,  through  a  companion  bill  (SB  414)  that  homes 
constructed  by  nonprofit  corporations  with  the  aid  of  bond  funds  would 
be  tax  exempt.  The  March  1963  report  of  the  California  Citizens'  Advi- 
sory Committee  on  Aging  also  underscores  the  pressing  need  for  more 
adequate  housing  for  older  people. 

Through  a  tax  exemption,  this  type  of  development  can  be  encour- 
aged. 

2.  Homes  for  the  aged  are  saving  the  taxpayers  money  to  the  extent 
that  the  residents  might  otherwise  have  to  be  maintained  at  state  expense 
or  be  dependent  on  the  state  program  of  medical  assistance  for  the  aged. 

3.  The  relatively  high  fees  for  entrance  should  not  disqualify  a  home 
for  the  aged  from  a  tax  exemption.  Many  residents,  even  at  the  most 
expensive  centers,  have  their  entrance  fees  and  expenses  paid  by  third 
parties.  Funds  are  also  donated  directly  to  the  home.  Other  social  serv- 
ice agencies  receiving  tax  exemptions  cater  to  the  needs  of  both  the  rich 
and  the  poor,  such  as  the  Y.M.C.A.,  private  schools,  etc. 

4.  Eesidents  of  homes  for  the  aged  do  not  require  to  the  same  degree 
as  most  citizens  the  services  which  are  supported  by  the  property  tax. 
Most  obvious  of  these  services  are  the  schools. 

5.  Paj^ment  of  real  estate  taxes  would  work  an  unjust  hardship  on 
institutions  which  have  entered  into  life-care  contracts  on  the  assump- 
tion that  property  taxes  would  not  be  a  cost  factor. 

6.  Higher  costs  resulting  from  a  loss  of  the  tax  exemption  would 
further  restrict  the  clientele  of  these  homes. 

7.  The  amount  shown  to  be  taken  off  the  tax  rolls  is  deceiving.  Some 
of  this  assessed  value  would  never  have  been  added  in  the  first  place  if 
the  exemption  did  not  exist. 

8.  The  attractiveness  and  facilities  of  these  homes  which  encourage 
older  people  to  come  to  California  are  a  boon  to  the  extent  that  the  state 
will  be  able  to  increase  its  inheritance  tax  collections. 

9.  Older  persons,  living  on  fixed  incomes,  are  having  difficulties  meet- 
ing their  ever-increasing  property  tax  bill.  This  is  becoming  a  serious 
social  problem  as  property  taxes  are  in  some  cases  taking  more  than  10 
percent  of  a  person's  income.  Exemptions  from  this  type  of  taxation 
should  be  expanded  to  include  all  over  65  who  can  meet  certain  qualifi- 
cations. 

Arguments  Against  a  Tax  Exemption: 

1.  Tax  exemptions  are  a  form  of  public  subsidy  as  a  reduction  in 
the  tax  base  requires  a  redistribution  of  the  tax  burden  to  remaining 
taxpayers.  There  are  many  activities,  although  very  worthwhile,  which 
should  not  be  subsidized — directly  or  indirectly. 

2.  Many  elderly  people  in  other  types  of  housing  are  forced  to  pay 
property  taxes.  Is  it  equitable  for  one  group  to  be  favored  from  a  tax 
standpoint  over  another  ? 

3.  Public  services,  such  as  police  and  fire  protection,  park  facilities, 
public  health  and  sanitation  activities,  etc.,  are  required  by  those  in 
exempt  institutions  as  well  as  those  on  the  outside. 
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While  the  above  arguments  are  applicable  to  homes  serving  the  rich 
and  poor  alike,  several  additional  arguments  have  been  made  against  a 
tax  exemption  for  institutions  which  charge  fees  beyond  the  means  of 
the  average  elderly  person. 

4  A  tax  exemption  for  a  retirement  spa  for  the  -wealthy  aged  vio- 
lates almost  all  of  the  principles  of  tax  policy— equity,  ability  to  pay  and 
benefits  received.  Living  accommodations  including  all  the  latest  modern 
conveniences,  heated  swimming  pools,  spacious  landscaped  grounds  and 
extensive  maid  services,  cannot  conceivably  be  classed  as  chanties. 
Extraneous  eharees  and  life-care  fees  preclude  most  elderly  from  enjoy- 
in*^  the  benefits  of  such  institutions.  The  Senate  Subcommittee  on  the 
Housing  and  Recreational  Needs  of  the  Elderly  estimated  the  average 
aged  couple  would  require  an  income  of  $500  a  month  to  cover  all  ex- 
penses and  living  costs  at  these  institutions.  According  to  the  1960 
census,  only  24  percent  of  all  Californians  over  65  had  an  income  of 
$3,000  a  year  or  above. 

5.  It  is  unlikelv  that  many  residents  of  these  homes  would  become 
public  charges  in'  the  absence  of  such  institutions.  It  is  unlikely  that 
such  institutions  would  have  to  close  their  doors  if  payment  of  property 
taxes  were  to  be  required. 

6.  These  homes  could  afford  to  pay  property  taxes— either  from  their 
own  strong  financial  position  or  by  passing  the  tax  through  to  residents. 
An  examination  of  the  cash  reserves  required  by  the  state  and  the  cash 
reserves  available  to  life-care  homes  (see  appendix^  will  show  most 
homes  are  in  extremely  good  fiscal  condition.  If  the  tax  were  to  be 
passed  through,  the  burden  on  the  residents  would  be  mmimaL  At 
Samarkand,  for  example,  the  property  tax  would  amount  to  only  $o  per 
month  per  person. 

7.  t'nder  a  recent  ruling  of  the  Internal  Eevenue  Service,  persons 
making  charitable  contributions  to  the  Fifield  Manors  may  no  longer 
deduct""  these  contributions  in  preparing  their  personal  income  tax 
returns.  This  ruling  does  not  apply  to  all  homes  for  the  aged  but  does 
indicate  that  there  are  grounds  for  chaUenging  the  charitable  nature 
of  some  of  these  homes.-'* 

8.  According  to  the  1963  report  of  the  Assembly  Committee  on 
Revenue  and  Taxation,^^ 

"the  first  generation  of  residents  pays  for  the  original  investment 
in  land  and  buildings:  the  succeeding  generations  pay  for  im- 
provements on  the  buildings,  or  more  significantly,  subsidize  the 
creation  of  new  homes  in  other  locations." 

If  this  much  money  is  available,  it  would  seem  that  the  payment  of 

taxes  would  present  little  difficulty. 

9.  The  removal  of  significant  amounts  of  property  from  the  tax 
rolls  is  of  concern  to  a  number  of  communities.  Particularly  hard  hit 
are  San  Francisco,  San  Diego,  Los  Angeles,  Claremont,  and  Santa 

«.  Q^A  T-nitPd   States  Trea-'urv  Department  Internal  Revenue   Service.   Supplement  to 
^%ublllaUonKf.  S    (Re7l2-Tl-r,2)  ;  Cumulative  List  of  Organizations,  January- 

=  CamoAifa  L4gVa^ture.  Assembly.  Final  Eeport  of  the  Asaemlly  Interim  Committee 
on  Revenue  and  Taxation,  op.  cit.,  p.  18. 
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Barbara.  The  trend  to  build  even  more  of  these  homes  appears  to  be 
accelerating.  In  February  1964,  the  Episcopal  Diocese  announced  the 
construction  of  an  $8  million,  22-story  retirement  home  near  Lake 
Merritt  in  Oakland  and  a  $1.6  million  10-story  facility  near  San  Jose 
State  College  in  San  Jose. 

f.   Irrevocable  Dedication 

As  defined  in  Section  214,  paragraph  6,  property  used  for  religious, 
charitable,  scientific  or  hospital  purposes  must  be  irrevocably  dedicated 
to  these  purposes  to  qualify  for  an  exemption  from  the  property  tax. 
However,  those  organizations  in  the  charity  business  for  over  20  years 
need  not  irrevocably  dedicate  their  property  for  exempt  purposes. 
The  clause  appears  loosely  enforced  in  that  its  terms  are  not  specifically 
required  in  articles  of  incorporation.  If  the  articles  imply  that  the 
corporation  is  organized  solelj^  for  exempt  purposes,  the  Supreme 
Court  has  ruled  that  the  property  is  impressed  with  a  trust  for  exempt 
purposes  and  an  irrevocable  dedication  clause  is  superfluous.  The  re- 
quirement of  irrevocable  dedication  is  concerned  with  ultimate  pur- 
poses rather  than  present  uses.-** 

Records  of  the  State  Board  of  Equalization  indicate  that  fully  half 
the  corporations  receiving  the  welfare  exemption  do  not  include  the 
'irrevocable  dedication"  per  se  in  their  articles  of  incorporation.  The 
dedication  then  must  be  implied  and  must  be  determined  by  intent. 

The  usual  exemption  sought  by  nonprofit  corporations  is  from  the 
provisions  of  the  laws  relating  to  the  corporation  franchise  tax.  An 
exemption  in  this  case  doubly  benefits  the  organization  since  it  makes 
contributions  to  it  deductible  for  personal  income  tax  purposes.  The 
franchise  tax  exemption  is  extended  not  only  to  religious,  charitable, 
and  scientific  corporations  but  also  to  those  organized  for  literary  and 
educational  purposes  and  for  the  prevention  of  cruelty  to  children  or 
animals.-'''  Most  of  the  groups  which  incorporate  in  the  charitable  field 
include  the  words  "literary"  and  "educational"  in  their  articles  of 
incorporation  to  make  their  purposes  as  broad  as  possible.  Plowever, 
these  purposes  are  not  included  in  the  sections  of  the  code  dealing  with 
property  tax  exemptions.  As  mentioned  above  the  courts  construe  the 
exemption  to  follow  a  "charitable  purpose"  rather  than  a  strict  use  of 
the  words  of  the  Revenue  and  Taxation  Code.  An  acceptable  interpreta- 
tion of  articles  of  incorporation  including  religiouS)  hospital,  charitable, 
scientific,  literary,  and  educational  purposes  would  allow  the  proceeds  of 
a  foundation,  on  dissolution,  to  be  distributed  to  any  one  of  six  purposes. 
However,  the  code  sections  dealing  with  property  tax  exemptions 
allow  only  four  purposes. 

The  court  again  saj^s: 

It  thus  appears,  we  think,  that  the  words  "educational,  scientific, 
or  literary,"  when  construed  distributively  or  collectively,  lend 
themselves  readilj''  to  the  settled  concept  of  a  charity  and  their 
inclusion  in  appellant's  statement  of  corporate  purposes  does  not 
spell  absence  of  a  charity.^^ 

»»   Pacific  Homes  v.  County  of  Los  Angeles   (1953)    41  Cal  2d  844. 

^Revenue  and  Taxation  Code,  Section   23701d. 

''^Samarkand  of  Smita  Barbara,  Inc.  v.  County  of  Santa  Barbara  (1963)  216  ACA  380. 
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However,  the  court  has  also  said: 

If  such  powers  (from  their  articles)  permit  the  ultimate  and  per- 
manent diversion  of  all  corporate  assets  to  nonexempt  purposes, 
there  can  not  be  said  to  be  an  irrevocable  dedication  of  such 
assets  to  exempt  purposes  and  the  exemption  must  be  denied.  ^ 

The  problem  then  is  the  express  inclusion  of  an  irrevocable  dedica- 
tion clause  in  the  organization's  articles  of  incorporation  and  the 
express  and  implied  purposes  in  which  the  organization  may  indulge. 

It  is  estimated  that  only  25  percent  of  the  organizations  presently 
receiving  the  exemption  have  language  in  their  articles  which  specih- 
cally  reflects  the  language  of  the  Revenue  and  Taxation  Code.  No  one 
denies  the  value  to  society  of  many  of  these  organizations,  but  without 
specific  reference  it  is  difficult  to  imagine  the  ultimate  purpose  to 
which  benefits  of  a  property  tax  exemption  may  be  put. 

g.  Other  Selected  Exemptions 

Several  other  examples  of  property  which  was  exempt  in  1963  and 
which  does  not  fit  conveniently  into  any  category  are  worthy  of  note. 
All  of  these  examples  were  recommended  for  denial  of  exemption  by 
the  State  Board  of  Equalization  but  approved  by  county  assessors. 
Due  to  limited  time,  only  a  very  small  sample  of  exemptions  was 
chosen  for  examination. 

BUSINESSMEN'S  ART  INSTITUTE 

The  Businessmen's  Art  Institute  is  a  nonprofit  organization  owning 
property  at  905  Beacon  Street  in  Los  Angeles  with  a  1963  assessed 
valuation  of  $14,350.  A  tax  exemption  was  granted  because  of  the 
purported  educational  features  of  the  institute.  Members  received  in- 
struction in  painting  at  a  cost  of  approximately  $100  per  year.  The 
organization  received  $13,290  in  income  in  1962  including  $11,305 
from  tuition  and  $50  from  the  Los  Angeles  Dodgers.  As  the  students 
must  be  at  least  25  years  of  age,  the  state  board  recommended  a  denial 
as  it  was  not  a  "school  of  less  than  collegiate  grade." 

LIAHONA  CLUB 

The  Liahona  Club  of  600  Plateau  Drive,  Berkeley,  had  exempt  prop- 
erty assessed  at  $4,920  in  Alpine  County  which  was  used  as  a  camp 
for  club  members  and  their  families.  In  addition,  girls  from  the  Church 
of  Jesus  Christ  of  the  Latter  Day  Saints  were  allowed  to  use  the 
camp  and  the  club  stated:  "We  serviced  in  excess  of  900  girls  in 
1962."  The  state  had  recommended  denial  of  this  application  as  it 
was  property  of  a  private  club  and  not  irrevocably  dedicated  to  exempt 
purposes. 

BAYWOOD   PARK  WOMEN'S  CLUB 

The  Baywood  Park  Women's  Club  at  337  Seventh  Street  in  Baywood 
Park,  California,  received  an  exemption  of  $6,980  in  1963.  The  group 
is  a  civic  and  social  club  which,  the  State  Board  of  Equalization  says, 
does  not  meet  the  requirements  of  law  for  an  exemption. 

» Pasadena  Hospital  Association  v.  County  of  Los  Angeles  (1950)  35  Cal  2d  779. 
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INTERNATIONAL  COMMUNICATIONS   FOUNDATION 

The  International  Communications  Fonndation,  870  Monterey  Pass 
Road,  Monterey  Park,  reproduces  and  distributes  materials  on  Turkey, 
Pakistan,  Afghanistan,  Iran.  Nepal,  Kgypt,  Thailand,  and  Mexico  to 
educational  institutions.  Property  with  assessed  value  of  $36,370  was 
exempt  in  1963  although  the  state  recommended  denial  as  the  organiza- 
tion's primary  purpose  is  the  sale  of  educational  material.  Forty  per- 
cent of  the  foundation's  income  is  derived  from  the  sales  while  the 
balance  is  contributed,  partly  by  the  nations  involved. 

MOODY  INSTITUTE  OF  SCIENCE 

The  Moody  Institute  of  Science,  with  exempt  property  assessed  at 
$591,270  in  1963  at  11428  Santa  Monica  Boulevard  in  Los  Angeles, 
conducts  scientific  experiments  and  produces  and  exhibits  religious 
motion  pictures.  The  institute  also  owns  a  Beech  Twin  Bonanza  Air- 
plane (N696T)  which  is  being  used  for  a  film  on  flight  instrumentation 
and  aerial  navigation  as  related  to  modern  methods  of  blind  flying.  The 
state  had  recommended  a  denial  stating  that  the  property  was  not 
being  used  exclusively  for  religious  or  charitable  purposes. 

PHILOSOPHICAL  RESEARCH  SOCIETY 

The  Philosophical  Research  Society,  3341  Griffith  Park  Boulevard, 
Los  Angeles,  holds  classes  and  gives  lectures  on  philosophy,  psychology 
and  comparative  religion.  The  state  recommended  a  denial  of  the 
exemption  on  the  ground  that  the  organization's  activities  do  not 
qualify  as  it  is  not  a  school  of  less  than  collegiate  grade.  The  county 
assessor  allowed  the  exemption  of  $71,650  in  1963,  on  the  grounds 
that  the  activities  are  religious. 

7.  SUMMARY 

The  "welfare  exemption"  approved  by  California  voters  in  1944 
to  allow  a  property  tax  exemption  for  property  used  exclusively  for 
charitable,  hospital  or  religious  purposes  took  $338,880,000  in  assessed 
valuation  from  the  property  tax  rolls  in  1963.  Of  more  significance, 
the  amount  of  tax-exempt  property  is  increasing  much  faster  than  the 
assessed  value  of  the  state  as  a  whole  and  is  approaching  1  percent 
of  the  total  assessed  value  of  the  state. 

One  of  the  major  problems  with  this  exemption  centers  around  the 
definition  of  just  what  is  charitable.  The  courts  have  given  the  term 
a  liberal  definition  which  includes  educational  functions  and  activities 
that  confer  a  social  benefit  rather  than  those  that  just  help  the  needy 
or  underprivileged.  An  area  of  controversy  in  this  regard  is  the 
question  of  whether  homes  for  the  aged  which  are  beyond  the  means 
of  the  average  elderly  citizen  should  receive  a  tax  exemption.  One 
hundred  and  forty-one  such  homes  received  an  aggregate  total  ex- 
emption of  $25,495,525  in  1963. 

To  qualify  for  a  tax  exemption,  property  must  be  irrevocably  dedi- 
cated to  exempt  purposes  or  have  been  used  for  such  purposes  for 
over  20  years.  In  actual  practice,  most  propertj^  is  not  so  dedicated — 
partly  as  a  result  of  court  decisions  giving  a  broad  definition  to  irre- 
vocable dedication,  partly  as  a  result  of  administrative  practice  and 
partly  as  result  of  the  20-year-use  provision. 
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Another  problem  concerns  the  question  of  profits.  What  is  profit? 
What  are  excessive  salaries  ?  What  should  be  done  to  regulate  conflicts 
or  interest  whereby  one  person  with  two  hats  can  make  a  profit  for 
his  nonexempt  firm  by  dealing  with  the  tax-exempt  institution  he 
also  controls. 

G.  Orphan  Asylums 

Orphan  asylums  have  been  exempt  from  property  taxation  in  Cali- 
fornia since  1920.  In  order  to  qualify  for  the  exemption,  an  institution 
must  be  "sheltering  more  than  20  orphan  or  half -orphan  children 
receiving  state  aid."  This  exemption  does  not  extend  to  all  real 
property,  only  to  the  buildings  and  so  much  of  the  real  property  re- 
quired for  the  occupation  of  the  asylum.  Further,  the  property  so  used 
cannot  be  rented  and  still  qualify  for  the  exemption.^o 

In  1963,  11  orphanages  in  7  California  counties  were  exempt  from 
property  taxes.  These  orphanages  had  an  assessed  value  of  $2,131,105. 
As  with  the  college  exemption,  the  orphanage  exemption  has  a  very 
uneven  distribution  pattern  and  the  property  taxpayers  of  only  seven 
counties  are  picking  up  the  tab  for  a  service  which  benefits  all  the 
citizens  of  the  state. 

TABLE  XI 
Orphanage  Exemption  by  Counties:  1963 

Exemption  as  a  percentage 
Ntimler  of  Asssessed  of  total  county 

County                                            orphanages  value  assessed  value 

Marin  -     1  $941,790  .28 

Mendocrno"::::-: i  is^-^o  .19 

Sacramento    3  204,380  -02 

San  Francisco 2  424,035  .02 

Santa  Clara 2  156,180  .01 

San  Diego 1  142.590  -01 

Riverside    1  ^^'^^"  '"^ 

Statewide  total -Ull  $2,131,105  .006 

SOURCE :   Computed  from  data  furnished  by  State  Board  of  Equalization,   Division 
of  Research  and  Statistics. 

There  is  little  to  be  gained  by  taxing  orphanages  as  they  are  sup- 
ported by  governmental  funds  or  private  charitable  donations.  It  is 
generally  most  desirable  for  relatives  to  assume  the  care  of  orphaned 
children,  but,  sl^.ort  of  this,  foster  homes  are  sought.  Society  has  always 
had  the  responsibility  to  see  that  children  without  parents  are  properly 
cared  for  Orphanages  which  shelter  orphan  children  who  do  not  have 
the  opportunity  for  normal  family  life  should  not  be  put  m  the  position 
of  paying  taxes  to  government  agencies  that,  in  turn,  pay  orphanages 
for  the  care  of  the  children. 

H.  Exemption  of  Agricultural  Resources 

Exemptions  and  partial  exemptions  covering  certain  agricultural 
resources  have  been  written  into  the  State  Constitution  at  various 
times  beginning  with  the  exemption  of  growing  crops  in  1879. 

30  California  Conatitutionj  Article  XIII,  Section  lia. 
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After  a  Supreme  Court  decision  which  ruled  that  trees  and  vines 
are  not  grooving  crops  and  that  the  exemption  was  limited  to  annuals 
[Cottle  V.  Spitzer  (1884)  65  Cal.  456],  fruit-  and  nut-bearing  trees 
under  four  years  of  age  and  grapevines  under  three  years  of  age  were 
granted  a  property  tax  exemption  by  the  adoption  of  Section  12f  of 
Article  XIII  in  1894. 

In  1926,  the  people  adopted  a  constitutional  amendment  exempting 
immature  forest  trees  planted  in  areas  70  percent  logged  off  or  on 
land  not  previously  bearing  merchantable  timber.  This  exemption  -will 
be  discussed  in  some  detail  in  a  subsequent  section   (see  page  357). 

Among  the  justifications  of  a  "growing  crop"  exemption  are: 

1.  To  assess  growing  crops  on  the  lien  date  would  be  impractical 
as  most  crops  are  not  at  their  peak  at  this  time. 

2.  A  tax  on  growing  crops  would  be  inequitable  as  it  would  hit 
hardest  the  farmers  who  produce  crops  in  February  and  March. 

3.  Assessment  of  growing  crops  would  be  difficult  due  to  the  many 
uncertain  factors  which  determine  the  value  of  a  crop. 

4.  Growing  crops  do  not  enhance  the  permanent  value  of  the  land. 

5.  A  tax  on  growing  crops,  to  the  extent  that  it  could  be  passed  on, 
would  constitute  a  tax  on  the  basic  commodity  needed  for  life — food — 
and  would  be  very  regressive. 

The  total  value  of  crops  growing  in  California  in  1963  was  approxi- 
mately $2.5  billion.  It  would  be  virtually  impossible  to  get  an  accurate 
figure  for  the  value  of  crops  growing  on  the  first  Monday  in  March. 

The  exemption  for  immature  fruit  and  nut  trees  and  vines  is  more 
difficult  to  justify.'  These  are  permanent  improvements  to  the  land  and 
have  value  if  an  owner  were  to  sell  the  property  for  agriculture  use. 
B}^  exempting  immature  trees  and  vines,  the  state  is  recognizing  in  an 
imprecise  manner  that  these  trees  will  return  no  income  to  pay  taxes 
until  they  are  mature.  The  exemption  also  serves  as  an  incentive  to 
further  the  fruit,  nut  and  grape  industries  in  California. 

The  county  assessors  estimate  that  $30  million  in  assessed  value 
could  be  added  to  the  tax  rolls  if  this  exemption  were  to  be  repealed. 
On  the  other  hand,  loss  of  the  exemption  would  undoubtedly  reduce 
the  new  plantings  of  trees  and  vines  so  the  increase  in  assessed  value 
would  not  necessarily  be  a  continuing  thing. 

/.  Exhibition  Exemption 

In  1935,  the  Legislature  exempted  from  property  taxation  all  per- 
sonal property  brought  into  California  for  exhibition  purposes,  pro- 
vided the  property  is  removed  from  the  state  following  such  use  and  is 
subject  to  taxation  in  another  state.-^^ 

This  exemption  has  little  impact  on  the  property  tax  base.  The  county 
assessors  estimate  that  only  $5,468,900  in  assessed  value  was  lost  in 
1963  under  this  exemption.  This  figure  does  not  include  the  possible 
additional  value  which  might  be  found  in  San  Francisco  County, 
whose  assessor  reported  that  data  relating  to  this  exemption  were  not 
available. 

This  exemption  gives  California  residents  the  opportunity  to  see 
exhibits,  such  as  private  collections  of  paintings,  they  might  not  see  if 
exhibitors  were  to  be  liable  for  property  taxes. 

'^Revenue  and  Taxation  Code,  Section  213. 
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J.  Cemetery  Exemption 

Property  used  for  the  burial  of  the  dead,  except  as  used  or  held 
for  profit,  is  exempt  from  property  taxation  in  California.  Section  16 
of  Article  XIII  of  the  State  Constitution  provides : 

"All  property  used  or  held  exclusively  for  the  burial  or  other 
permanent  deposit  of  the  human  dead  or  for  the  care,  maintenance 
or  upkeep  of  such  property  or  such  dead,  except  as  used  or  held 
for  profit,  shall  be  free  from  taxation  and  local  assessment. ' ' 

It  should  be  pointed  out  that  the  portion  of  cemeteries  in  which 
human  remains  are  buried  would  have  little  value,  even  if  not  exempt, 
as  a  potential  buyer  of  the  property  would  have  to  rebury  the  bodies. 
Any  money  derived  from  the  sale  could  be  used  only  for  certain 
limited  purposes.^- 

According  to  estimates  by  county  assessors,  approximately  $33  mil- 
lion in  assessed  value  was  exempt  from  taxation  under  the  cemetery 
exemption  during  1963. 

TABLE  XII 
Known  Assessed  Value  of  Exempt  Cemetery  Property,  by  County:  1963 

.,         ,  <K'i  (TX)  77.^  Orance       $3,812,650 

i  pTe       N^ne  Placer  .II 60,200 

imador-:::::::::::::-::-      None    puunas None 

T,   j.i-„  None  Riverside    Unknown 

Butte  __     Sacramento   1,500,000 

Calaveras ^z,uuu  o,        -r.     -4.                                             91  fi^n 

Colusa Unknown  San  Benito            , 21,b-0 

Contra   Costa   150,000  San  Bernardino 298,000 

Del  Norte   1,000  San  Diego ^'^  S 

El  Dorado 50,000  San   Francisco   Tl5S  500  (est  1 

T7,  Unknown  San   Joaquin    l,l&c{,&UU  (est.j 

Fresno    8  5^0  San  Luis  Obispo 1,000,000 

S      "?   TiT 56  500  San  Mateo 1,452,420 

Humboldt    ^^'f^^  g^^^^  3.^^j^^^.^ 150,000 

IZ     :::::::::::::::::      None     santa  ciara 2,900,000 

Kern                    ^^,000          Santa  Cruz 132,290 

Kin"<, 200,000          Shasta    600  000 

Kin^s   g.           None 

Lake ^,v^^  22  500 

Lassen    None          Siskiyou 22,oOU 

-000,000  Solano    . 

Madera 24,100          Sonoma    500,000 

Marin 107.930          Stanislaus    12o,000 

,,     .  None          Sutter    bu,uuu 


rolVeiTs-::::::::::::::  13,000,000     soiano 350,000 

Klera 24,100          Sonoma    500,000 

irin 107,930          Stanislaus    12o,000 

■NT„np          Sutter               -     60,000 

Mariposa    None          butter^ ^^ 

Mendocino   .J"'^!;!^         i^.    ."      500 


Merced   ___! ^OOO         Trinity -- 

Modoc  None  Tulare    xuu,uuu 

Mnnn    310  Tuolumne    None 

Montere-y"""":::::::"-"-        2.50,000         Ventura   176,580 

Monterey   _  ^^  ^^^^    33^000 

Sevada":::::: 1,000         Yuba     38,400 

Grand  Total:  $33,364,725 
SOURCE:  Computed  from  material  supplied  to  the  Assembly  Revenue  and  Taxation 
Committee  by  county  assessors  of  California. 

By  grantino-  this  tax  exemption  the  state  recognized  the  paramount 
social  importa°nce  in  the  decent  disposition  of  the  remains  of  deceased 
persons  and  maintenance  and  care  of  their  graves.  In  Cypress  Lawn 

32  See  Health  and  Safety  Code,  Sections  7500-8005. 
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Cemetery  Assn.  v.  City  and  County  of  San  Francisco  (1931)  211  Cal. 
387,  the  California  Supreme  Court  said: 

"It  is  in  accordance  with  the  common  wish  of  mankind  that  the 
places  where  the  dead  are  buried  should  be  protected  and  preserA^ed 
against  interference  of  possible  sales  for  unpaid  taxes  and  be  kept 
free  from  molestation  or  desecration.  Exemptions  of  cemetery 
property  from  taxation  are  but  the  expression  of  that  wish.  That 
this  is  true  as  regards  Section  lb  of  Article  XIII,  supra,  appears 
from  the  argument  made  in  favor  of  the  proposed  constitutional 
amendment  and  sent  to  all  of  the  voters  prior  to  the  election  at 
which  it  was  adopted.  The  proponents  of  the  measure  urged  that 
it  'should  have  been  adopted  long  ago  in  order  to  protect  the  last 
resting  place  of  the  departed  .  .  .  The  county  assessors  know  that 
they  cannot  under  the  law  seize  and  sell  a  burial  lot  containing 
a  body  and  yet  under  the  present  law,  they  are  compelled  to  levy 
an  assessment  against  such  a  plot,  thereby  expending  the  time  and 
money  of  the  county  in  bookkeeping,  etc.,  to  no  avail,  and  jeop- 
ardizing the  title  to  a  property  that  may  be  containing  the  last 
remains  of  some  dear  one.  .  ,  . 

"  'Finally,  only  the  cemetery  property  not  held  for  profit  and 
owned  by  those  [sic]  exclusively  for  burial  purposes  is  exempted. 
It  will  not  relieve  from  taxation  property  of  cemetery  associations 
and  others  which  is  to  be  sold  for  profit,  but  only  property  to  be 
used  exclusively  for  the  burial  of  the  dead,  and  this  sacred  prop- 
erty should  be  kept  tax  free.  .  .  .'  " 

One  of  the  problems  with  the  cemetery  exemption  involves  the  concept 
of  profit.  The  Constitution  requires  that  the  cemetery  must  not  be  used 
or  held  for  profit.  However,  in  San  Gahriel  Cemetery  Assn.  v.  Los 
Angeles  County  (1942)  49  Cal.  App.  2d  624,  the  court  held  that  the 
word  profit  does  not  refer  to  the  financial  benefit  that  accrues  to  a 
cemetery  association  through  the  sale  of  burial  space  in  excess  of  cost, 
but  means  net  earnings,  the  benefits  of  which  accrue  directly  or  indi- 
rectly to  the  stockholders  or  an  individual. 

A  cemetery  can  be  nonprofit  but  be  closely  associated  with  a  profit- 
making  enterprise.  This  type  of  an  arrangement  was  discussed  in  con- 
nection with  the  welfare  exemption. ^^  The  nonprofit  corporation  can 
buy  from  a  profitmaking  company  at  high  prices  or  sell  to  one  at  a 
loss.  When  the  directors  of  one  are  the  directors  of  another,  an  oppor- 
tunity exists  to  make  one  operation  nonprofit  while  siphoning  off  all 
profits  to  the  other. 

The  administration  of  this  exemption  could  be  improved  if  claimants 
were  required  to  file  an  application  each  year,  similar  to  applications 
for  the  welfare  exemption. 

K.  Exemption  for  Vessels  of  More  Than  50  Tons 

California's  Constitution  (Article  XIII,  Section  4)  provides  an 
exemption  for  vessels  of  more  than  50  tons  registered  at  any  port  in 
this  state  and  engaged  in  the  transportation  of  persons  or  freight. 

*»See  St.  Germain  Foundation  v.  County  of  Siskiyou  (1963)  212  Cal.  2d  911. 
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The  county  assessors  estimated  that  had  these  vessels  been  taxable 
in  1963,  over  $595  million  in  assessed  value  would  have  been  added  to 
the  tax  rolls.  The  breakdown  by  counties  where  these  vessels  are  reg- 
istered follows : 

Alameda Unknown  San  Diego $929,500 

Contra  Costa Unknown  San  Francisco 422,200,000 

Los  Angeles  _i $170,134,500  San  Joaquin 2,000,000 

Marin 4,600  San  Mateo 250,000 

Sacramento 40,000  Santa  Barbara 200,000 

L.  Householder's  Exemption 

An  exemption  for  $100  worth  of  personal  property  of  every  house- 
holder was  approved  by  the  voters  in  1904  and  added  to  the  State 
Constitution.^'* 

In  1960,  there  were  approximately  5,208,000  occupied  household 
units  in  California.^^^  Assuming  the  number  of  households  increased 
in  proportion  to  the  increase  in  the  state's  population  from  1960  to 
1964,  the  approximate  number  of  occupied  households  in  California 
in  1964  would  be  5,989,000.  The  householder's  exemption  represents 
an  estimated  loss  of  approximately  $500  million  in  assessed  valuation 
to  the  state's  tax  base. 

The  theory  behind  this  exemption  is  that  at  least  $100  worth  of 
personal  property  is  necessary  for  the  very  minimum  level  of  sub- 
sistence, and,  with  this  exemption,  an  assessor  can  dispense  with  the 
assessment  of  property  of  many  transients  where  the  amount  of  the 
tax  that  could  be  collected  would  not  equal  the  cost  of  collection. 

M.  Other  Exemptions 

Several  other  classes  of  property  have  been  exempted  from  the 
property  tax.  Aircraft  in  California  on  the  first  Monday  m  March 
for  the  sole  purpose  of  being  repaired  are  exempt  {Revenue  and  Taxa- 
tion Code,  Section  220),  as  is  the  stock  in  trade  up  to  $1,500  of  a  blind 
vending  stand  operator  {Revenue  and  Taxation  Code,  Section  216). 

Motor  vehicles  and  bank  personal  property  are  also  exempt  from 
property  taxation  but  are  taxed  by  the  state  on  an  m-lieu  basis.  A 
separate  study  of  the  bank  in-lieu  tax  has  been  made  for  the  committee 
this  year.  (See  Section  Five,  Part  Seven.)  The  motor  vehicle  m-lieu 
tax  is  discussed  in  the  "Fees  and  Licenses"  report  issued  by  the  com- 
mittee in  1964  36  and  will  also  be  touched  upon  in  a  subsequent  section 
on  the  taxation  of  house  trailers.  (See  Section  Five,  Part  Six.) 

»*  California  CoJistitution,  Article  "Kill,  Section  101.  j-     ,„  *t,^   j?^r^r,^t  n« 

«5  Governor's  Advisory  Commission  on  Housing  Problems,  Appendix  to  the  Report  on 

Housing  in  California,  April,  1963,  p.  43.       ^   ^     .        ^  -4.4.  ^    „„    T?^„^r,iin    onfl 

»» Assembly,    California    Legislature.    Assembly    Interim    Committee     No    Q    Julv  1964 

Taxation,  Fees  and  Licenses,  a  Major  Tax  Study,  Part  II.  Vol.  4,  No.  9,  July  I9b4. 


SECTION  FOUR 

ADMINISTRATION  OF  THE  PROPERTY  TAX 

I.  INTRODUCTION 

Responsibility  for  the  administration  of  the  property  tax  has  been 
scattered  among  a  number  of  public  officials.  The  assessment  of  prop- 
erty— which  is  the  listing  and  valuation  of  property — is  the  joint  re- 
sponsibility of  the  58  county  assessors  and  the  State  Board  of  Equal- 
ization. The  county  assessor,  who  is  an  independent,  locally  elected 
official,  assesses  all  property  within  his  jurisdiction,  except  state- 
assessed  utility  property.  These  assessments  can  be  changed,  after  a 
hearing,  by  the  local  county  boards  of  supervisors  or  board  of  tax 
appeals.  The  total  assessment  roll,  as  a  unit,  can  be  raised  or  lowered 
in  equal  percentage  by  the  State  Board  of  Equalization.  The  Board 
of  Equalization  also  assesses  most  utility  property  and  allocates  these 
values  to  each  local  jurisdiction. 

After  the  value  of  property  is  determined,  the  local  taxing  juris- 
diction (city,  county,  school  district,  special  district)  fixes  a  rate  at 
which  this  property  will  be  taxed.  The  tax  rate  multiplied  by  1/100  of 
the  assessment  (value  of  the  property)  will  determine  how  much  money 
each  person  will  have  to  pay  in  property  taxes.  Bills  for  paj^ment  of 
the  property  tax  are  then  sent  out  by  the  county  tax  collector,  generally 
an  independent  county  officer,  who  has  the  responsibility  for  the  collec- 
tion of  the  tax. 

"When  a  case  against  property  taxation  is  made,  administrative  weak- 
nesses are  frequently  cited.  Good  assessment  requires  technical  com- 
petence of  the  highest  order  since  no  two  parcels  of  real  estate  are  ever 
exactly  alike.  Location  is  always  unique,  and  markets  for  certain  types 
of  property  are  often  thin. 

It  is  freely  admitted  that  the  assessor's  job  is  an  impossible  one. 
In  a  recent  document,  the  State  Board  of  Equalization  admits,  "no 
assessor,  even  one  given  unlimited  resources,  could  produce  an  assess- 
ment roll  in  which  the  appraisal  of  property  was  strictly  current  and 
precisely  accurate  in  other  respects."  ^  Considering  the  magnitude  of 
the  property  tax,  even  slight  unevenness  in  assessments  can  create 
grave  inequities  among  taxpayers.  Although  it  is  widely  recognized 
that  California  has,  as  a  group,  the  finest  assessors  in  the  United 
States,  a  great  many  problems  exist  in  the  equitable  administration 
of  the  property  tax. 

In  the  sections  which  follow  we  examine  the  laws  relating  to  prop- 
erty tax  administration,  the  nature  of  present  assessment  practices 
under  these  laws,  and  the  provisions  for  review  and  adjustment  of 
the  assessments. 


1  California    State   Board    of   Equalization,    Property    Tax   Assessment — Yolo    County, 
(miraeo),  1962,  p.  3. 
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II.  GENERAL  PROVISIONS  RELATING  TO  THE 
ASSESSMENT  OF  PROPERTY 
A.  Full  Cash  Value 

In  order  to  tax  property,  it  is  first  necessary  to  place  a  value  on 
the  property  on  which  the  tax  is  to  be  levied.  California's  Constitution 
gives  local  assessors  a  somewhat  conflicting  mandate  in  this  respect. 
Article  XI,  Section  12  requires  that  "all  property  subject  to  taxation 
shall  be  assessed  for  taxation  at  its  full  cash  value. ' '  However,  Article 
XIII,  Section  1  provides  "all  property  in  the  state  except  as  other- 
wise in  this  Constitution  provided,  not  exempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion  to  its  value  to  be  ascer- 
tained as  provided  by  law,  or  as  hereinafter  provided." 

It  appears  from  the  wording  of  the  two  sections  that  property  must 
be  assessed  at  full  cash  value,  due  to  the  "as  provided  by  law"  phrase 
in  Article  XIII,  Section  1  and  Revenue  and  Taxation  Code,  Section 
401  which  -requires  the  assessment  of  property  at  full  cash  value. 
Assessors  have  not  been  assessing  at  full  cash  value  in  this  state. 

Value  is  a  very  difficult  word  to  define.  A  piece  of  property  will 
have  differing  values  for  different  purposes  and  to  different  buyers 
for  the  same  purpose.  Section  110  of  the  Revenue  and  Taxation  Code 
defines  value  as  follows: 

"Value,  'full  cash  value',  or  'cash  value'  means  the  amount  at  which 
property  would  be  taken  in  payment  of  a  just  debt  from  a  solvent 
debtor." 

In  DeLuz  Homes,  Inc.  v.  San  Diego  County  (1955)  45  Cal.  2d,  546, 
the  court  defined  full  cash  value  as  the  "price  property  would  bring 
to  its  owner  if  it  were  offered  for  sale  on  an  open  market  under  condi- 
tions in  which  neither  buyer  nor  seller  could  take  advantage  of  the 
exigencies  of  the  other;  it  is  synonymous  with  market  value." 

Assessors  have  not  been  and  are  not  assessing  property  at  full  cash 
value  in  California.  In  1964,  the  average  statewide  assessment  ratio 
for  locally  assessed  property  was  22.1  percent  of  full  cash  value  ac- 
cording to  the  State  Board  of  Equalization,  a  drop  of  one  full  per- 
centage point  from  the  previous  year. 

In  justifying  this  practice,  the  assessors  cite  Bittershacher  v.  Board 
of  Supervisors  of  Los  Angeles  County  (1934)  220  Cal.  535,  in  which 
the  court  held : 

"...  it  is  the  assessor's  recognized  duty  that  valuation  placed 
on  various  kinds  of  property  shall  be  in  proportion  to  the  worth 
of  such  properties.  If  all  are  proportional  and  all  are  treated 
alike,  no  one  contends  that  the  taxpayers  must  be  charged  a  full 
one  hundred  percent,  for  such  is  not  required  by  the  law." 

This  statement  only  had  the  effect  of  dictum  as  there  was  no  issue  as 
to  the  legality  of  this  practice  in  the  case. 

More  recently,  a  suit  was  filed  in  Los  Angeles  County  in  an  attempt 
to  force  the  local  assessor  to  assess  at  full  cash  value.  As  of  October 
15  1964,  this  case  was  pending  in  the  California  State  Supreme  Court. 
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California's  practice  of  fractional  assessment  is  not  unique.  Accord- 
ing to  the  Advisor}'  Commission  on  Intergovernmental  Kelations, 

"The  laws  of  nearly  two-thirds  of  the  states  appear  to  con- 
template assessment  at  full  value  and  the  language  of  many  of 
them  is  very  specific  on  this  point.  In  12  states  there  are  general 
provisions  for  assessment  at  specified  percentages  of  full  value : 
Alabama,  60  percent;  Arkansas,  18-20  percent;  Indiana,  33^  per- 
cent ;  Iowa,  60  percent ;  Kansas,  30  percent ;  Nebraska,  35  percent ; 
Nevada,  35  percent;  Oklahoma,  35  percent;  Oregon,  25  percent; 
South  Dakota,  60  percent ;  Utah,  40  percent ;  "Washington,  50  per- 
cent. In  Hawaii  the  law  contemplates  the  use  of  70  percent  but 
authorized  the  State  Director  of  Taxation,  who  is  responsible  for 
the  assessment  of  all  property,  to  use  another  ratio  if  he  so  indi- 
cates. The  laws  of  four  states,  Maryland,  Minnesota,  Montana,  and 
Ohio,  have  somewhat  more  complex  provisions  involving  the  use 
of  fractional  assessment,^  and  Connecticut,  New  Jersey  (in  a 
1960  law  not  yet  in  effect).  North  Carolina,  Pennsylvania,  and 
A^ermont  provide  some  form  of  local  option. 

' '  The  assessment  practice  in  most  of  the  states  bears  little  resem- 
blance to  the  legal  requirements.  The  actual  level  of  assessment 
is  below  the  full-value  or  fractional-value  level  prescribed  by  con- 
stitution or  statute.  The  notable  exceptions  are  a  few  states,  such 
as  Arkansas  and  Oregon,  in  v/hich  the  law  has  been  adjusted 
recently  to  approximate  the  existing  local  practice  and  the  state 
supervisory  agencies  have  been  pressing  for  conformity."^ 

Sales  data  for  1961,  compiled  by  the  United  States  Census  Bureau, 
show  that  the  ratio  of  assessed  value  to  sales  price  for  nonfarm  resi- 
dential property  in  the  United  States  was  31.9  percent.  This  ratio 
ranged  from  65.8  percent  in  Rhode  Island,  to  19.6  percent  in  California, 
to  5.6  percent  in  South  Carolina.^ 

One  of  the  consequences  of  this  fractional  assessment  is  to  distort 
the  use  of  assessed  value  as  an  index  to  fiscal  capacity.  Limits  on 
local  government's  power  to  tax  and  borrow  are  based  on  the  assessed 
value  of  the  property  in  their  jurisdiction. 

Assessed  value  has  no  consistent  relationship  to  actual  value  from 
year  to  year  and  differs  among  the  various  counties.  Due  to  these 
factors,  it  is  a  very  unreliable  measuring  standard.  Assessed  value  as 
a  percentage  of  full  cash  value  may  go  up  and  down  like  a  yo-yo  over 
a  period  of  time. 

Assessed  value  is  also  used  in  the  measurement  of  the  veteran's 
exemption.  The  eligibility  for  and  value  of  the  exemption  will  depend 
on  the  level  of  assessment.  Constitutional  limitation  on  the  exemption 
can  be  circumvented  by  lowering  the  assessment  ratio.  It  was  once 
possible  for  an  assessor,  by  lowering  his  fractional  assessment,  to  get 

2  Maryland,  full  value  except  fractional  assessment  of  stock  in  trade  for  county  tax 
purposes  ;  Minnesota  and  Montana,  various  specified  percentages  of  full  value  for 
different  classes  of  property;  Ohio,  full  value  except  50  percent  for  manufac- 
turing- and  agricultural  tangible  personalty  and  70  percent  for  other  business 
tangible  personalty. 

=  Advisory  Commission  on  Intergovernmental  Relations,  TJie  Role  of  the  States  in 
Strenathening  the  Property  Tax,  Vol.  1,  Washington,  D.C.,  June  1963,  p.  43. 

*  United  States  Department  of  Commerce,  Bureau  of  the  Census,  Taxable  Property 
Values,  Washington,  D.C.,  June  1963,  p.   40. 
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more  state  aid  for  the  schools  in  his  county  than  they  would  otherwise 
be  entitled  to  receive.  The  use  of  assessed  value  as  an  indicator  of  fiscal 
capacity  was  modified  by  the  adoption  of  the  Collier  factor  and  the 
Winton  countywide  recoupment  tax.  An  assessor  is  still  wise  to  use 
low  fractional'  assessment,  however,  as  the  utility  roll  is  delivered  to 
each  county  by  the  State  Board  of  Equalization  without  a  correction 
for  the  differences  in  fractional  assessments  among  counties.  J_n_  a 
county  with  low  fractional  assessment  and  a  high  tax  rate,  the  utilities 
will  pay  more  taxes  than  in  a  county  with  a  higher  fractional  assess- 
ment and  lower  tax  rate. 

The  use  of  low  fractional  assessments  by  the  assessor  will  also  help 
reduce  the  tax  liability  of  the  taxpayers  in  his  county  who  reside  in 
overlapping  school  and/or  special  districts.  In  the  bay  area,  for  exam- 
ple, San  Francisco,  Alameda,  and  Contra  Costa  Counties  are  all  in 
the  San  Francisco  Bay  Area  Rapid  Transit  District.  The  district  must 
levy  a  uniform  tax  throughout  the  three  counties.  Both  Alameda  and 
San  Francisco  County  Assessors  valued  property  at  21.7  percent  of 
its  full  cash  value  in  1963,  according  to  the  State  Board  of  Equaliza- 
tion, while  Contra  Costa  had  an  assessment  ratio  of  23.4  percent. 

As  a  result,  a  taxpayer  in  Contra  Costa  County  with  property  worth 
$100,000  would  pay  a  tax  on  $23,400  of  assessed  value  while  m  San 
Francisco  the  owner  of  property  worth  $100,000  would  pay  a  tax  on 
$21,700,  although  both  properties  were  worth  exactly  the  same.  This 
is  obviously  unfair  to  the  residents  of  Contra  Costa  County  and  com- 
pletelv  unjustified. 

A  more  serious  problem  is  the  use  of  fractional  assessment  to  con- 
fuse and  mislead  the  taxpayer.  The  Advisory  Commission  on  Inter- 
governmental Relations  has  observed : 

"The  existence  of  underassessment  diminishes  the  taxpayer's 
chances  of  protecting  himself.  In  the  first  place,  it  increases  his 
difficulty  in  determining  whether  he  is  being  equitably  treated. 
To  find  that  his  property  is  assessed  at  less  than  the  legal  basis 
of  full  value  or  designated  fraction  of  full  value  offers  no  assur- 
ance. While  his  property,  for  example,  is  assessed  at  50  percent 
of  the  legal  base,  it  may  be  that  the  prevailing  level  of  assessment 
for  other  property  is  only  25  percent  of  the  legal  base.  The  assessor 
is  not  likely  to  make  a  voluntary  disclosure  of  this  state  of  affairs 
and,  in  fact,  may  not  know  with  any  degree  of  precision  what 
the  actual  situation  is.  In  the  second  place,  the  taxpayer  must 
obtain  data  that  not  only  satisfy  him  as  to  the  inequity  of  his 
assessment  but  may  be  introduced  as  evidence  m  his  appeal  tor 
adjustment.  Such  evidence  usually  has  been  hard  to  come  by; 
but  the  assessment  ratio  studies  that  are  being  conducted  by  an 
increasing  number  of  states  are  dispelling  for  the  taxpayers  some 
of  the  obscurity  that  has  surrounded  assessment  levels  and  also 
appear  to  have  potentialities  for  facilitating  taxpayer  efforts  to 
obtain  equitable  treatment."^ 

The  average  taxpayer  is  not  aware  of  the  fractional  assessment  level 
in  his  county  unless,  by  chance,  he  happens  to  read  about  the  ratio  find- 
ings of  the  State  Board  of  Equalization. 

5  Advisory  Commission  on  Intergovernmental  Relations,  op.  cit.j  p.  46. 
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The  solution  to  this  problem  is  either  legalization  of  a  fractional 
assessment  ratio  or  the  enforcement  of  the  present  constitutional  and 
statutory  requirements  that  property  be  assessed  at  full  cash  value.  As 
the  code  now  requires  a  full  cash  value  assessment,  enforcement  of 
existinof  law  would  appear  to  be  the  simplest  solution.  However,  adjust- 
ments in  tax  rate  limitations  and  bonding  capacities  would  have  to  be 
made  bv  the  Legislature  if  assessors  w^ere  to  make  full-value  assess- 
ments. This  could  easily  be  done  by  dropping  all  limits  to  25  percent  of 
their  present  levels. 

Adoption  of  either  approach,  with  appropriate  enforcement,  will 
give  the  taxpayer  a  tool  with  which  he  can  make  a  judgment  of  the 
equity  of  his  oavu  assessment.  In  addition,  if  all  counties  were  assessing 
at  the  same  ratio,  intercounty  tax  differentials  and  other  problems  of 
measurement  would  cease  to  be  major  problems. 

6.  Lien  Date 

For  uniformity,  property  is  assessed  for  tax  purposes  as  to  its  condi- 
tion on  a  given  date  called  the  lien  date.  In  California,  the  lien  date  is 
the  first  Monday  in  March, *^  and  property  is  assessed  at  its  value  and  to 
its  owner  on  that  particular  day.  As  it  would  be  impossible  to  assess  all 
property  at  a  given  date  by  personal  inspection,  the  assessors,  using 
various  indicators  of  value,  must  make  a  judgment  as  to  the  property's 
value  on  the  lien  date,  even  though  the  actual  appraisal  may  be  made 
several  weeks  or  months  before  or  after  this  date. 

There  has  been  a  considerable  amount  of  discussion  as  to  whether  or 
not  the  first  Monday  in  March  is  the  most  desirable  date  to  use  as  the 
lien  date.  Obviously,  any  one  date  will  be  advantageous  to  some  tax- 
payers and  disadvantageous  to  others,  particularly  with  respect  to  the 
assessment  of  personal  property. 

At  any  one  given  date,  some  businesses  will  require  larger  inventories 
than  others.  A  subsequent  section  will  go  into  detail  on  the  problem  of 
taxation  of  business  inventories.  (See  Section  Five,  Part  One). 

California  is  unique  in  using  the  first  Monday  in  March  as  a  lien 
date.  A  majority  of  states  use  January  1  as  the  assessment  date,  and 
only  three  have  dates  which  fall  on  other  than  the  first  day  of  the  month. 
(See  Table  I.) 

A  lien  date  coinciding  with  the  end  or  beginning  of  the  month  is 
much  more  practical  because  of  the  greater  ease  in  checking  and  as- 
sessing business  property.  Januarj^  1  would  be  preferable  as  it  is  the 
end  of  the  normal  business  year  for  most  businesses.  This  date  would 
also  give  assessors  more  time  in  which  to  complete  their  work.  In  the 
past,  agricultural  interests  have  been  reluctant  to  see  any  change  made 
in  the  lien  date.'^ 

Although  almost  all  states  assess  property  as  of  a  fixed  date,  it  is 
also  possible  to  assess  property  at  its  average  value  over  a  period  of 
time.  Representatives  of  local  government  and  some  business  interests 
have  suggested  this  method  of  assessment  with  respect  to_  personal 
property.  Although  this  promotes  greater  equality  among  various  types 
of  business  and  probably  would  mean  additional  revenue  to  local  gov- 
ernment, an  average  assessment  date  has  some  administrative  difficul- 

«  Revenue  and  Taxation  Code,  Section  405. 

7  Senate  Interim  Committee  on  State  and  Local  Taxation,   The  Taxation  of  Personal 
Property  in  California,  Sacramento,  State  Printing  Office,  January  1955,  p.  58. 
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TABLE   I 

State  by  State  Summary  of  Property  Tax  Lien  Dates 

(Tangible  Property) 


Alabama October  1 

Alaska January  1 

Arizona Between  1st  Monday, 

January, and  May  1 

Arkansas Farm  crops  :  July  31 

All  other  :  January  1 

California 1st  Monday  in  March 

Colorado January  1 

Connecticut October  1 

Delaware No  fixed  date 

Florida January  1 

Georgia January  1 

Hawaii January  1 

Idaho 2nd  AJonday  in 

January 
Illinois Real  proi  erty  : 

January  1 
— Personal  property : 

April  1 

Indiana March  1 

Iowa January  1 

Kansas January  1 

Kentucky Bank  deposits  : 

September  1 
Manufactured 

tobacco : 

September  1 
Other  :  January  1 

Louisiana January  1 

Maine April 

Maryland By  state  :  January  1 

By  Baltimore  : 

October  1 

Massachusetts January  1 

Michigan December  31 

Minnesota May  1 

Mississippi January  1 

Missouri January  1 

Montana January  1 

Nebraska January  1 

Nevada Between  July  1  and 

December  31 

New  Hampshire April  1 

New  Jersey Real  property  : 

October  1 
— Tangible  personal 

property  used  in 

business : 

January  1 
- — Tangible  personal 

property  not  used 

in  business  : 

October  1 

SOURCE  :  Commerce  Clearing  House,  State  Tax  Reporter,  data  current  through  July 
1,  19G4. 


New  Mexico January  1 

New  York May  1 

In  New  York  City, 
property  is  as- 
sessed on  January 
25  of  the  preceding 
fiscal  year 

North  Carolina January  1 

North  Dakota April  1 

Ohio January  1 

Oklahoma January  1  , 

Oregon January  1 

Pennsylvania No  fixed  assessment 

date.  Statutes  pre- 
scribe date  by  class 
of  county  when  as- 
sessment must  be 
completed 
— 1st  class  counties, 
3rd  Monday  in 
September 
— 2nd  class  counties, 
1st  Monday  in 
September 
— 3rd  class  counties, 

no  date  fixed 
— 4th  to  8th  class 
counties, 
September 

Rhode  Island December  31 

South  Carolina December  31  except 

certain  farm 
prod  uce 

South  Dakota 1st,  2d,  3d,  class 

cities,  certain 
farm  produce 
January  2 
— All  other  :  May  1 

Tennessee January  10 

Texas January  1 

Utah January  1 

Vermont April  1 

Virginia January  1 

Washington January  1 

West  Virginia July  1 

Wisconsin May  1 

Wyoming February  1 
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ties.  According  to  Eugene  Wilson,  resident  counsel  for  the  California 
Retailers  Association,** 

"Our  people  have  consistently  opposed  the  concept  of  averaging 
for  assessment  of  business  inventories,  because  they  do  not  feel 
there  is  any  assurance  that  it  would  introduce  any  equity  into  the 
system  whatsoever,  but  they  are  quite  sure  that  it  Avould  increase 
administrative  costs  of  taxpayers  and  in  all  probability  would  in- 
crease the  tax  burden  for  most  retailers  in  this  state.  As  an  ex- 
ample of  administrative  costs,  many  of  our  stores  use  four  week 
accounting  periods.  Therefore,  their  accounting  would  rarely  coin- 
cide with  the  dates  mentioned  in  the  bill.  This  would  have  the 
effect  of  increasing  the  task  of  multiplying  their  accounting  dates 
and  assessment  dates  quite  substantially.  Also  there  are  multitudes 
of  small  retailers  in  this  state  who  compute  their  inventory  values 
only  once  or  twice  a  year  and  they  have  no  desire  to  increase  the 
number  of  times  that  they  have  to  do  so. 

' "  For  these  reasons  combined  with  the  fact  that  averaging  would 
not  decrease  their  assessed  valuations,  most  retailers  would  not 
elect  to  use  an  averaging  system  if  it  were  optional.  I  think  it's 
apparent  that  the  only  ones  who  would  elect  to  use  averaging  are 
those  whose  inventory  values  would  be  thereby  reduced.  The  effect 
of  this  would  be  to  reduce  the  personal  property  tax  base  in  each 
county,  making  an  increase  in  the  tax  rate  necessary  to  raise  the 
same  amount  of  revenue.  The  effect  of  this  is  to  shift  a  portion  of 
the  burden  of  the  tax  from  those  who  elect  to  average  to  those 
who  don't.  I  want  to  emphasize  this  point,  because  so  many  people 
say  to  us,  'why  are  you  opposed  to  an  optional  averaging  system, 
you  can  take  it  or  leave  it.'  But  we  do  feel  that  it  will  increase 
our  tax  burden.  We  don't  feel  that  mandatory  averaging  is  the 
answer  to  this  particular  objection.  AYhether  other  taxpayers' 
inventory  valuation  will  be  increased  or  decreased  depends  upon 
the  pure  chance  of  what  dates  happen  to  be  chosen  to  average. 
The  five  dates  mentioned  in  the  Marks'  bill  might  be  good  for  some 
taxpayers  and  might  be  bad  for  others.  I  think  the  only  way  you 
can  get  a  true  average  is  to  use  a  365-day  system  because  any  other 
method  ignores  the  quirks  and  circumstances  that  determine  what 
a  particular  business'  inventory  will  be  from  time  to  time.  Obvi- 
ously a  365-day  system  is  impossible." 

As  noted  earlier,  a  more  detailed  look  at  business  inventory  tax  prob- 
lems will  be  found  in  a  subsequent  section. 

Another  problem  resulting  from  the  concept  of  a  fixed  lien  date  is 
that  of  damaged  property.  Loss  or  damage  of  property  immediately 
following  the  lien  date  does  not  reduce  the  assessment,  with  the  result 
that  the  assessee  pays  a  full  tax  share  although  his  property  value  may 
be  considerably  reduced.  The  concept  of  lien  date  involves  value  at  a 
given  time,  not  average  value;  therefore,  damaged  property  cannot 
be  reassessed  for  one-half  or  the  balance  of  a  year.  The  same  concept 
holds  true  if  property  is  improved  during  the  year.  Once  assessed,  the 
assigned  value  remains  for  12  months.  The  property  tax  assessment  is 


8  Statement  of  Eugene  Wilson  to  Assembly  Committee  on  Revenue  and  Taxation,  San 
Diego,  June  25,  1964. 
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not  concerned  with  average  values  as  influenced  by  economic  fluctua- 
tions or  disasters,  but  is  concerned  only  with  value  of  property  at  12 
0  'clock  meridian  of  the  first  Monday  in  March.  All  property  is  assessed 
to  the  person  owning,  claiming,  possessing,  or  controlling  it  at  that  time, 
and  a  tax  bill  reflecting  this  condition  is  issued. 

If  the  building  or  its  contents  are  damaged  or  destroyed  by  fire,  the 
assessment  must  remain  fixed  because  the  figure  represents  value  at  a 
particular  moment  in  time — the  first  Monday  in  March  at  noon.  If  a 
piece  of  real  property  is  demolished  after  lien  date  and  replaced  by  a 
structure  of  clouble  or  triple  value,  the  assessed  value  for  that  location 
will  reflect  the  increase  the  following  March  and  the  property  will  be 
taxed  accordingly. 

It  should  be  noted,  however,  that  the  Legislature  has  enacted  bills 
to  allow  for  reassessment  of  damaged  property  in  special  situations 
such  as  the  Bakersfield  earthquake  and  Crescent  City  tidal  wave.  In 
November  1964,  a  provision  allowing  the  reassessment  of  property  dam- 
aged in  an  area  proclaimed  by  the  Governor  to  be  a  disaster  area  was 
approved  by  the  electorate.  However,  most  property  damaged  after  the 
lien  date  will  continue  to  reflect  the  higher  predamage  assessment 
because  it  will  not  lie  within  a  disaster  area. 

C.  Place  of  Assessment 

Assessors  have  little  difficulty  in  correctly  establishing  the  "situs" 
or  place  of  assessment  for  land  and  improvements.  Being  immobile, 
the  situs  is  fixed.  Section  10  of  Article  XIII  of  the  State  Constitution 
provides  that 

**all  property,  except  as  otherwise  in  this  Constitution  provided, 
shall  be  assessed  in  the  county,  city,  city  and  county,  town  or 
township,  or  district  in  which  it  is  situated  in  a  manner  prescribed 
by  law." 

The  importance  of  the  "situs"  of  property  is  that  the  place  of  assess- 
ment will  determine  which  local  governmental  jurisdictions  will  get 
the  revenue  from  a  tax  on  the  property.  A  number  of  "situs"  prob- 
lems have  arisen  with  respect  to  personal  property,  which  is  easily 
moved.  The  courts  have  distinguished  between  permanent  situs  and 
temporary  situs  and  ruled  that  property  is  assessable  at  its  permanent 
situs.  For  example,  a  jewelry  company  in  Los  Angeles  flew  jewelry 
to  Hawaii  for  a  period  of  less  than  a  month ;  however,  the  property 
was  out  of  the  county  on  the  lien  date.  Los  Angeles  sought  to  assess 
and  tax  this  property  and  was  upheld  by  the  court.  [Brock  and  Com- 
pany V.  Board  of  Supervisors  of  Los  Angeles  County  (1939)  32  Cal. 
App.  2d550.] 

One  of  the  major  problems  of  situs  concerns  commercial  airplanes. 
Aircraft  operated  by  certificated  airlines  are  assessed  on  an  appor- 
tioned basis,  i.e.,  the  aircraft  are  assessed  as  other  personal  property 
at  approximately  25  percent  of  market  value,  but  this  assessed  value 
is  then  apportioned  for  the  amount  of  time  a  given  plane  is  located 
within  the  county  plus  one-half  the  time  between  the  airport  within 
the  county  and  the  port  at  which  it  next  lands  in  the  state  or  all  the 
time  between  the  airport  in  the  county  and  the  state  line  if  it  next  lands 
outside  the  state.  This  information  is  obtained  by  schedules,  logs,  etc. 
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A  test  period  of  one  week  to  several  months  may  be  used,  depending 
on  the  density  of  operations,  to  determine  the  average  air  and  ground 
time  allocable  to  the  county.  This  time  is  then  expressed  as  a  percentage 
of  the  total  time  in  the  test  period,  and  the  percentage  is  applied  to 
the  value  of  the  plane  to  arrive  at  the  allocated  value  for  tax  purposes. 

D.  Assessment  of  Special  Types  of  Property 

1.   AIRCRAFT 

County  Assessors  are  required  by  Eevenue  and  Taxation  Code,  Sec- 
tion 5363,  to  assess  noncommercial  aircraft  at  "market  value."  This 
could  be  confusing  to  the  assessor  in  view  of  Section  401  of  the  code, 
which  requires  all  property  to  be  assessed  at  full  cash  value.  To  make 
this  distinction  clear,  Section  5363  of  the  Revenue  and  Taxation  Code 
further  provides : 

".  .  .  in  determining  the  market  value  of  aircraft,  the  assessor 
shall  not  take  into  account  the  existence  of  any  custom  or  common 
method,  if  any,  in  arriving  at  the  market  value  of  any  class  or 
classes  of  aircraft." 

A  special  tax  rate  of  1.5  percent  of  market  value  is  also  fixed  by  law 
for  noncommercial  aircraft.  This  tax  is  in  lieu  of  all  other  property 
taxes.  In  1964,  noncommercial  airplanes  had  a  value  of  $108,105,000 
which  produced  $1,621,575  in  revenue  for  local  governments.  The  only 
argument  for  continuing  this  specific  tax  rate- — or  specifying  any  rate 
for  that  matter — is  the  argument  of  uniformity. 

The  extreme  mobility  of  aircraft  allows  owners  to  select  the  airport 
they  choose  for  storage  purposes.  Without  the  statutory  protection 
aircraft  could  easily  be  registered  and  stored  in  the  nearest  county 
with  the  lowest  tax  rate.  By  fixing  the  rate  in  the  Revenue  and  Taxation 
Code,  the  Legislature  has  assured  that  this  portion  of  the  county  tax 
base  will  not  be  shifted  to  another  county  to  escape  the  tax.  Shifting 
would  cause  problems  at  the  local  private  airport,  lower  its  revenues, 
and  further  limit  the  private  airport  owner  in  meeting  his  own  property 
tax  bill.  At  municipal  or  county  airports  in  high-rate  counties,  the 
landing,  parking,  and  storage  fees  would  diminish  if  aircraft  were 
to  be  transferred  to  another  county,  all  to  the  detriment  of  the  public 
airport  facility.  The  average  property  tax  rate  is  now  approaching 
2  percent  of  full  value  in  California  so  the  aircraft  rate,  set  by  statute 
at  1.5  percent,  may  be  slightly  below  average.  If  the  property  tax 
continues  to  increase,  the  Legislature  may  wish  to  consider  raising 
the  1.5  percent  tax  rate  to  a  more  comparable  figure. 

2.   BALED  COTTON 

A  special  assessment  and  taxation  procedure  has  been  established 
for  baled  cotton.  Bales  of  cotton  produced  in  California  are  assessed 
at  their  market  value  and  taxed  at  a  rate  of  one-tenth  of  1  percent  of 
this  value.  There  are  both  similarities  and  differences  between  this  and 
the  provisions  relating  to  the  assessment  and  taxation  of  noncommercial 
airplanes.  Both  baled  cotton  and  airplanes  are  to  be  assessed  at  their 
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market  value  rather  than  at  a  percentage  of  market  value.  However, 
bales  of  cotton  produced  in  California  are  exempt  from  the  lien  date 
provisions.  In  1964,  the  value  of  baled  cotton  in  California  was 
$254,423,000.  This  produced  a  tax  revenue  of  $254,423  for  the  eight 
cotton-growing  counties  of  this  state.  The  purpose  of  this  special 
assessment  and  tax  procedure  is  to  keep  a  large  part  of  California's 
1|  million  bales  of  cotton  in  California  warehouses  until  they  are  ready 
for  shipment  to  the  textile  centers  of  the  world. 

3.  WORKS  OF  ART 

Creative  artists  are  in  the  unique  position  of  having  their  works 
assessed  at  cost  of  production  rather  than  at  current  sale  value.  Section 
986  of  the  Revenue  and  Taxation  Code  provides  "the  cash  value  of  a 
work  of  art,  still  owned  by  the  artist  who  created  it  and  which  has 
never  been  sold  nor  exhibited  for  profit,  is  the  cash  value  of  the 
materials  which  constitute  the  work  of  art."  Works  of  art  assessed 
under  this  provision  have  a  value  of  approximately  one  million  dollars 
according  to  the  county  assessors.  Although  this  method  of  assessing 
works  of  art  may  seem  inequitable  at  first  blush,  it  Avould  be  difficult 
to  assess  them  in  any  other  manner  because  there  has  been  no  sale  to 
establish  value.  This  exemption  serves  to  create  a  healthy  artistic 
climate  within  the  State  of  California.  After  works  of  art  have  been 
sold  they  are  subject  to  normal  taxation. 

4.  GOLF  COURSES 

In  1960  California  voters  enacted  a  special  provision  for  assessment 
of  privately  owned,  nonprofit  golf  courses.  These  courses,  if  they  are 
10  acres  or  more  in  size  and  have  been  used  for  nonprofit  golf  course 
purposes  for  two  prior  vears,  must  be  assessed  on  the  basis  of  present 
use  rather  than  of  potential  use  or  highest  and  best  use.  This  provision 
was  added  because  many  of  the  private  golf  courses  were  m  areas  in 
which  land  value  and  assessments  on  surrounding  property  were  sky- 
rocketing If  golf  courses  were  to  be  assessed  according  to  standard 
methods  of  assessment,  the  tax  burden  would  be  too  great  to  be  met 
bv  the  revenue  they  produce.  There  is  nothing  m  the  constitutional 
provision  to  insure  that  these  courses  will  be  kept  m  their  present  use. 
After  a  number  of  years  of  special  assessment  and  low  taxes,  the  owners 
of  these  nonprofit  enterprises  can  sell  them  for  another  use  and  realize 
a  hu-e  profit  If  the  golf  course  were  assessed  as  other  property  rather 
than\inder  the  special  assessment  provision,  the  county  assessors  esti- 
mate that  assessment  rolls  would  be  increased  over  $10  million^  How- 
ever, this  provision  does  serve  to  preserve  some  vitally  needed  open 
space  in  cities. 

5.  AGRICULTURAL,  AIRPORT  AND   RECREATION   LAND 

Section  402.5  purports  to  set  up  special  assessment  provisions  for 
land  owned  and  used  exclusively  for  agricultural,  airport,  or  recrea- 
tional purposes.  However,  as  the  following  Legislative  Counsel  s  opin- 
ion indicates,  it  does  not  require  special  assessment  but  merely  rein- 
forces the  assessment  the  assessor  would  normally  apply  to  these  uses: 
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"Section  402.5  of  the  Revenue  and  Taxation  Code  reads  as  follows: 

'402.5.  In  assessing  property  which  is  zoned  and  used  ex- 
clusively for  agricultural,  airport  or  recreational  purposes, 
and  as  to  which  there  is  no  reasonable  probability  of  the 
removal  or  modification  of  the  zoning  restriction  within  the 
near  future,  the  assessor  shall  consider  no  factors  other  than 
those  relative  to  such  use.' 

"We  construe  Section  402.5  of  the  Revenue  and  Taxation  Code 
as  having  the  effect  merely  of  limiting  the  assessors  to  a  considera- 
tion of  factors  relevant  to  agricultural,  airport  or  recreational 
purposes,  if  there  is  no  reasonable  probability  in  the  near  future 
of  the  removal  or  modification  of  the  zoning  restriction.^  Further- 
more, we  believe  that  in  so  providing  the  section  is  consistent  with 
a  prior  court-sanctioned  rule  to  the  effect  that  in  valuing  land  for 
tax  purposes,  it  is  proper  for  the  assessor  to  take  into  considera- 
tion every  use  which  would  enhance  the  value  of  the  property. 
As  the  court  stated  in  Wild  Goose  Country  Chib  v.  County  of 
Butte  (1922),  60  Cal.  App.  339,  341: 

'.  .  .  In  arriving  at  the  value  of  the  land  it  was  proper  to 
take  into  consideration  every  use  to  which  it  was  properly 
adapted  and  which  would  enhance  its  value  in  the  estimation 
of  persons  generally.  The  question  is  not  what  its  value  is 
for  a  particular  purpose,  but  its  value  in  view  of  all  the 
purposes  to  which  it  is  naturally  adapted.' 

"To  the  same  effect  are  E.  &  T7.  Tierce,  Incorporated  v.  County 
of  Santa  Barbara  (1919),  40  Cal.  App.  302,  and  Ballerino  v. 
Mason  (1890),  83  Cal.  447. 

"It  appears  obvious  that  if  there  is  no  reasonable  probability 
of  removing  or  modifying  a  zoning  restriction  applicable  to  prop- 
erty zoned  and  used  exclusively  for  agricultural,  airport  or  recrea- 
tional purposes,  it  would  be  improper  to  use  other  factors  as  a 
basis  for  valuation.  This  seems  implicit  both  in  the  rule  men- 
tioned and  in  Section  402.5 

"It  is  to  be  noted  that  in  the  field  of  eminent  domain  a  zoning 
restriction  may  be  taken  into  consideration  in  determining  the 
value  of  property  in  the  making  of  compensation  awards  (see  17 
Cal.  Jur.  2d  648-649;  Los  Angeles  City  High  ScJiool  District  of 
Los  Angeles  County  v.  Hyatt  (1926),  79  Cal.  App.  270,  272;  The 
City  of  Beverly  Hills  v.  Anger  (1932),  127  Cal.  App.  223,  226-229; 
Long  Beach  City  High  School  District  of  Los  Angeles  v.  Stewart 
(1947),  30  Cal.  2d  763).  The  effect  of  such  a  restriction  as  a  factor 
in  such  determination  is,  however,  evidently  less  than  it  might  be 
otherwise  where  there  is  a  reasonable  probability  that  it  might  be 
modified  or  removed  in  the  near  future  (Long  Beach  City  High 
School  District  of  Los  Angeles  v.  Stewart,  at  pp.  768-769).  Since 
the  value  of  property  for  eminent  domain  purposes  has  virtually 


'In  assessing'  property  for  tax  purposes  the  assessor  is  bound  by  a  requirement  in 
Section  12  of  Article  XT  of  the  State  Constitution  for  tlie  use  of  "full  cnsh  value" 
as  the  standfird  of  value  in  carrying-  out  the  mandate  in  Section  1  of  Article  XIII 
that  all  taxable  property  "shall  be  taxed  in  proportion  to  its  value."  See  De  Lus 
Homes,  Inc.  v.  County  of  San  Diego   (1955),  45  Cal  2d  546,  562. 
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the  same  meaning  that  it  has  for  property  tax  purposes  (see  City 
of  Daly  City  v.  Smith  (1952),  110  Gal.  App.  2d  524,  531,  and 
Be  Luz  Homes,  Inc.  v.  County  of  San  Diego  (1955),  45  Gal.  2d 
546,  562),  it  is  not  unlikely  that  these  rules,  even  in  the  absence 
of  Section  402.5,  would  have  a  persuasive  effect  in  property  taxa- 
tion. In  any  event,  the  section  and  the  rules  are  clearly  in  con- 
sonance. 

"Section  1  of  Article  XIII  of  the  State  Gonstitution  provides 
that  property  'shall  be  taxed  in  proportion  to  its  value,  to  be  as- 
certained as  provided  by  law.  .  .'  Our  Supreme  Gourt  has  said 
that  this  provision  is  not  self -executing,  but  imposes  on  the  Legis- 
lature the  duty  of  prescribing  a  method  or  the  machinery  for 
ascertaining  the  value  of  property  for  tax  purposes  {San  Pedro, 
Los  Angeles  &  Salt  Lake  Railroad  Compaviy  v.  City  of  Los  Angeles 
(1919),  180  Gal.  18,  21;  McHenry  v.  Downer  (1897),  116  Gal. 
20,  24).  A  similar  provision  in  the  1849  Galifornia  Gonstitution 
(Art.  XI,  Sec.  13)  was  construed  by  the  same  court  as  empowering 
the  Legislature  to  determine  the  manner  in  which  the  value  of 
taxable  property  is  to  be  ascertained  {Houghton  v.  Austin  (1874), 
47  Gal.  646,  661-662).  It  appears  to  us  that  Section  402.5  of  the 
Revenue  and  Taxation  Gode  manifests  a  legislative  performance 
of  the  duty  or  exercise  of  the  power  thus  described,  and  that  it 
is  to  be  construed  simply  as  legislation  in  implementation  of  Sec- 
tion 1  of  Article  XIII. 

"The  Legislature  is  also  directed  by  Section  13  of  Article  XIII 
to  'pass  all  laws  necessary  to  carry  out  the  provisions'  of  the 
article.  Subject  to  any  applicable  constitutional  limitations,  it  has, 
of  course,  full  power  to  determine  what  is  'necessary'  for  such 
purpose  (see  Ex  parte  Smith  and  Keating  (1869),  38  Gal.  702, 
707)  Any  such  limitation  on  the  power  is  strictly  construed,  hoyf- 
eyer' {Delaney  v.  Lotvery  (1944),  25  Gal.  2d  561,  568),  and  every 
presumption  is  in  favor  of  the  constitutionality  of  legislation  en- 
acted pursuant  to  the  power  (see  11  Gal.  Jur.  2d  407,  'Gonstitu- 
tionalLaw,'See.74). 

"To  summarize,  we  construe  Section  402.5  as  legislation  which 
merely  implements  the  requirement  in  Section  1  of  Article  XIII 
for  the  taxation  of  property  'in  proportion  to  its  value,'  and  as 
a  statutory  provision  which  is  consistent  with  the  judicially 
recognized  rule  that  in  the  assessment  of  property  an  assessor 
must  take  into  consideration  every  use  of  the  property  that  might 
enhance  its  value.  We  perceive  nothing  in  the  section  which  can 
reasonably  be  construed  as  requiring  the  assessor  to  assess  prop- 
erty zoned  and  used  exclusively  for  agricultural,  airport  or  rec- 
reational purposes  at  any  amount  or  on  any  basis  different  from 
that  which  the  Constitution  requires.^" 

III.  WORK  OF  THE  ASSESSOR 

Most  of  the  criticism  of  the  property  tax  is  directed  at  the  deficien- 
cies in  assessing.  A  tax  that  is  administered  so  that  one  taxpayer  is 

» Legislative  Counsers  Opinion.  #956,  written  by  Edward  F.  Nowak.  September  11, 
1963. 
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treated  unfairly  in  respect  to  another  cannot  be  defended.  To  safe- 
guard the  future  of  the  property  tax,  assessments  must  be  of  the 
highest  qualit5^ 

The  key  to  a  good  property  tax  system  rests  with  the  local  assessor 
in  each  county  in  California.  This  section  is  devoted  to  how  the  local 
official  meets  this  challenge — the  appraisal  principles  which  are  used, 
the  problems  in  keeping  appraisals  current,  the  staffing  of  assessor's 
offices  and  extraneous  interests  which  might  interfere  with  impartial 
assessment  administration. 

A.  Appraisal  Principles 

It  is  worth  spending  some  time  in  discussing  appraisal  principles 
which  are  used  to  determine  the  value  of  a  given  piece  of  property. 
Differences  in  the  method  of  ascertaining  value  create  the  greatest 
problems  in  reviewing  the  work  of  the  assessor — particularly  in  the 
relationship  of  one  assessment  to  another. 

Section  110  of  the  Revenue  and  Taxation  Code  defines  value  as 
".  .  .  the  amount  at  which  property  would  be  taken  in  payment  of 
a  just  debt  from  a  solvent  debtor. ' '  California 's  courts  have  interpreted 
this  to  mean  the  price  that  property  would  bring  to  its  owner  if  it 
were  offered  for  sale  on  an  open  market  under  conditions  in  which 
neither  the  buyer  nor  the  seller  could  take  advantage  of  the  exigencies 
of  the  other.  [De  Luz  Homes,  Inc.  v.  San  Diego  County  (1955)  45  Cal. 
2d  546;  A.  F.  Gilmore  v.  Los  Angeles  County  (1960)  186  Cal.  App. 
2d  471.] 

There  are  several  approaches  that  are  used  to  find  this  value.  When 
sales  of  a  given  class  of  property  are  numerous  enough  to  develop 
a  pattern  and  these  properties  are  very  similar  in  nature,  the  value 
can  be  determined  from  an  analysis  of  sales.^^  This  does  not  solve 
the  problem  of  determining  value  where  there  are  no  sales  or  where 
properties  to  be  appraised  are  dissimilar  and  cannot  easily  be  compared 
with  those  recently  sold.  In  such  situations,  a  variety  of  approaches 
or  combinations  thereof  can  be  used.  Most  commonly  used  are  replace- 
ment cost  minus  depreciation;  capitalized  earnings;  value  computed 
from  stocks,  bonds,  and  other  debts  of  a  company;  and  historical  cost 
less  depreciation.  In  valuing  a  single  property  using  these  several 
approaches,  it  is  quite  possible  to  arrive  at  a  number  of  different  con- 
clusions. This  is  one  of  the  fundamental  weaknesses  of  property  tax 
assessment. 

A  word  about  each  of  the  approaches  which  can  be  used  to  deter- 
mine value : 

1.  SALES  ANALYSIS 

By  maintaining  a  complete  collection  of  sales  prices  for  properties 
being  sold,  an  assessor  can  use  sales  as  an  indicator  of  the  value  of 
the  property  being  sold  and  the  value  of  like  property  not  recently 
sold.  In  using  sales,  the  assessor  must  be  aware  of  the  limitations  of 

"Some  assessors  deny  that  sales  prices  represent  value.  Hugh  Plumb,  then  Orange 
County  Assessor,  told  the  Assembly  Revenue  and  Taxation  Committee  that  many 
sales  represent  future  potential  and  these  sales  must  he  discounted  to  an  amount 
equivalent  to  present  worth.  Statement  to  the  Assembly  Committee  on  Revenue 
and  Taxation,  Los  Angeles,   November  13,   1963. 
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the  sales  approach  and  make  sure  that  the  transaction  was  at  ''arms 
length."  When  sufficient  sales  data  are  available,  this  is  probably 
the  most  satisfactory  indicator  of  value. 

2.   CAPITALIZED   EARNINGS 

The  theory  of  capitalized  earnings  represents  the  principle  that 
buyers  and  sellers  of  property  translate  anticipated  future  income 
into  present  capital  value.  In  arriving  at  a  purchase  price  _  for  a 
property,  the  buyer  converts  the  future  productivity  he  predicts  to 
current  capital  value.  In  this  manner  property  worth  is  calculated 
from  what  it  will  earn.  Past  earnings  have  no  real  importance  for 
assessing  value  except  as  they  indicate  future  potential. 

3.  MARKET   VALUE   OF   STOCK  AND   DEBT 

By  accurately  assessing  the  value  of  stock  in  a  corporation,  the 
assessor  can  judge  its  worth.  The  value  of  corporate  stock  is  deter- 
mined by  knowledgeable  investors,  so  if  the  stock  value  can  be  deter- 
mined, the  worth  of  the  company  is  known.  Stock  and  debt  are  on 
the  liability  side  of  a  balance  sheet,  but  an  appraisal  of  the  liabilities 
represents  an  appraisal  of  the  property  on  the  asset  side.  Despite  a 
considerable  amount  of  uninformed  buying,  market  prices  of  stock 
are  controlled  by  men  who  have  an  understanding  of  the  financial 
condition  of  the  company  in  which  they  invest  and  who  buy  if  the 
price  goes  below  their  concept  of  value  and  sell  if  it  goes  above  that 
value.  Thus  the  market  price  of  the  stock  cannot  go  far  above  or 
below  the  informed  opinion  of  corporate  value.  This  approach  to 
value  cannot  be  used  where  stock  is  held  closely  and  there  is  no  market 
established  for  it, 

4.  HISTORICAL   COST   LESS   DEPRECIATION 

As  seen  from  the  title,  this  approach  to  value  substracts  deprecia- 
ation  from  total  investment  to  date.  To  the  original  investment  are 
added  all  enlargement  and  improvement  costs  and  then  normal  depre- 
ciation, based  upon  the  life  of  the  improvement,  is  subtracted  to 
achieve  an  assessment.  This  method  is  normally  confined  to  utility  prop- 
erty because  the  Public  Utilities  Commission  will  not  knowingly  allow 
a  company  which  it  regulates  to  earn  more  than  a  fair  return  on  his- 
torical cost  less  depreciation.  Depreciated  historical  cost  is  a  recorded 
fact  on  the  balance  sheet  of  regulated  utilities,  making  the  determina- 
tion of  assessed  value  much  easier  than  applying  an  arbitrary  schedule 
of  depreciation. 

5.   REPLACEMENT   COST   LESS    DEPRECIATION 

If  the  assessor  applied  current  prices  to  all  the  items  that  make  up 
a  piece  of  property,  he  would  know  the  cost  of  replacing  the  facilities. 
In  a  competitive  setting — that  is,  for  residential  or  commercial  prop- 
erties, but  excluding  monopolistic  enterprises  and  regulated  utilities — 
replacement  cost  less  depreciation  is  a  sound  judgment  of  value. 
However,  other  factors  must  also  be  considered  in  arriving  at  a  final 
valuation.  Among  these  factors  are  location,  available  services,  and 
other  subjective  influences  on  worth. 

No  one  of  the  systems  described  above  alone  meets  the  test  of  de- 
termining value.  However,  a  reasonable  combination  of  them  or  applica- 
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tion  of  factors  of  each  can  give  a  very  good  indication  of  what  the 
property  would  bring  on  an  open  market  even  though  a  pattern  of 
sales  has  not  been  established  on  which  to  base  a  more  firm  estimate. 
These  methods  may  seem  imprecise  and  arbitrary  to  the  general  tax- 
payer, but  no  better  device  has  been  perfected  to  firmly  establish 
property  worth  for  tax  purposes.  They  have  worked  to  the  satisfaction 
of  taxpayer  and  tax  administrator  alike,  have  stood  the  tests  of  time 
and  the  assualt  of  men  who  attacked  but  could  provide  no  more  cer- 
tain method  of  ascertaining  value. 

6.  Frequency  of  Reappraisal 

An  assessor  not  only  has  a  problem  of  finding  value  for  a  parcel  of 
property  but  a  problem  of  keeping  that  value  current  and  up  to  date 
from  year  to  j^ear.  Obviously,  the  assessor  does  not  have  the  staff  to 
reappraise  on  an  individual  unit  basis  each  parcel  of  property  every 
year.  A  survey  of  this  practice  by  county  reveals  that  most  reassess 
on  a  continuing  four-  to  five-year  rotation  period. 

Most  appraisers  use  a  rotating  plan  whereby  a  designated  area — 
such  as  a  supervisorial  district,  school  district,  or  large  city — is  re- 
appraised one  year  and  another  subpart  of  the  county  is  reappraised 
in  the  subsequent  year.  The  legality  of  this  cyclical  reappraisal  program 
has  been  upheld  in  the  courts.  [Lord  v.  County  of  Marin  (1953)  214 
A.C.A.  25.] 

See  Table  II  for  county  reappraisal  practices. 

TABLE  II 

Time  Required  to  Physically  Reappraise  All  Property  Within  the  County 

Tears  Years 

Alameda 6  Orange   2  to  4 

Alpine    12  Placer 6 

Amador    Plumas 5 

Butte    Riverside    1 

Calaveras 5  Sacramento    4  to  5 

Colusa    5  San  Benito   

Contra   Costa   4  to  5  San  Bernardino 4 

Del    Norte    5  San  Diego 4 

El  Dorado 3  San  Francisco : 1 

Fresno    6  San   Joaquin 1  to  2 

Glenn    4  San  Luis   Obispo 3 

Humboldt    4  to  5  San  Mateo 5 

Imperial 6  Santa  Barbara on  need 

Inyo    Santa  Clara  _ 1 

Kern '. 5  Santa   Cruz 4 

Kings   4  Shasta    4 

Lake   4  Sierra 

Lassen    Siskiyou 5 

Los  Angeles   (prior  to  1963)  __  5  Solano    2  to  5 

Madera 4  Sonoma    6  to  7 

Marin   5  to  6  Stanislaus    4  to  5 

Mariposa    every  yr.  Sutter 4  to  5 

Mendocino   8  Tehama    4 

Merced    7  to  8  Trinity   3 

Modoc as  needed  Tulare    4  to  10 

Mono Tuolumne     5 

Monterey   5  Ventura    4 

Napa 5  Yolo    6 

Nevada 5  Yuba 4 

SOURCE :  Computed  from  material  supplied  to  the  Assembly  Committee  on  Revenue 

and  Taxation  by  the  county  assessors  of  California. 
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TABLE  III 
Time  Required  to  Make  a  Complete  Countywide  Reappraisa 

Years 


Alameda 6 

Alpine 2 

Amador    

Butte    

Calaveras 2  to  3 

Colusa    5 

Contra   Costa 4  to  5 

Del  Norte 5 

El  Dorado 3 

Fresno    6 

Glenn    4 

Humboldt 4  to  5 

Imperial 6 

Inyo    

Kern 5 

Kings    2 

Lake   4 

Lassen    3 

Los  Angeles  (reappraisal  made  as  as- 
sessed value  falls  outside  tolerance 
limit) 

Madera 4 

Marin   5  to  6 

Mariposa    1 

Mendocino   8 

Merced   7  to  8 

Modoc 4 

Mono 

Monterey   5 

Napa 4 

Nevada 4 


Years 

Orange    2  to  4 

Placer  6 

Plumas 4  to  5 

Riverside    6 

Sacramento    4  to  5 

San  Benito 4 

San    Bernardino 4 

San  Diego 4 

San   Francisco 4 

San  Joaquin 2 

San  Luis  Obispo 3 

San  Mateo 5 

Santa  Barbara last  one 

— 6  yrs. 

Santa   Clara   

Santa   Cruz 4 

Shasta    4 

Sierra 

Siskiyou 5 

Solano 4 

Sonoma 6  to  7 

Stanislaus    100  man- 

yrs. 

Sutter 4  to  5 

Teliama    4 

Trinity   2 

Tulare    10 

Tuolumne 5 

Ventura 4 

Yolo    6 

Yuba 3  to  4 


SOURCE :  Computed  from  material  supplied  to  the  Assembly  Committee  on  Revenue 
and  Taxation  by  the  county  assessors  of  California. 

This  assessment  procedure  has  been  severely  criticized.  One  of  the 
critics,  Los  Angeles  County  Assessor  Philip  "Watson,  comments  as  fol- 
lows : 

* '  To  those  who  immediately  protest  that  if  market  value  rises 
we  must  reflect  the  increased  value,  I  hasten  to  wholeheartedly 
agree.  We  must,  however,  reflect  any  increased  value  equally  and 
proportionally  throughout  our  jurisdictions,  and  this  is  precisely 
the  thing  we  have  failed  to  do.  This  is  precisely  where  we  have 
procrastinated  and  made  excuses  for  doing  a  bad  job. 

"We  have  reflected  in  our  assessed  appraisals  and  assessment 
roll  the  addition  of  new  construction  and  the  increased  value  of 
land,  but  we  have  done  it  by  an  immoral  and  devious  assessment 
practice  commonly  called  'piecemeal  assessment.'  Piecemeal  assess- 
ment is  a  system  of  dividing  the  whole  county  area  into  a  number 
of  geographical  subunits  and  each  year  confining  our  reappraisal 
revaluation  program  to  one  of  the  geographical  subunits,  until  the 
whole  area  is  reappraised.  In  our  county  the  plan  used  a  five-year 
cycle.  The  time  varied  from  place  to  place,  but  always  with  the 
same  result.  When  one  geographical  subunit  was  reappraised,  as- 
sessments generally  were  increased  from  100  percent  to  200  percent 
on  land  because  in  our  rising  market  the  previous  values  were  five 
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years  outdated.  This  bad  job  was  justified  -with  the  rather  poor 
excuse  that  it  was  impossible  to  reappraise  everj'-  property  in  the 
county  each  year,  that  we  had  to  adopt  some  other  kind  of  plan. 
What  we  should  have  done,  was  to  insist  that  we  have  a  sufficient 
number  of  competent  appraisers  to  do  the  job  each  year. 

"And  what  happened  as  a  result?  This  piecemeal  reassessment 
practice  was  a  working  proof  of  the  practical  application  of  Park- 
inson's  Second  Law  as  expounded  in  his  book.  The  Law  and  the 
Profits.  That  law,  as  stated  by  Professor  Parkinson,  is  'Expendi- 
tures rise  to  meet  income.'  The  public,  in  more  basic  and  realistic 
terms  than  Professor  Parkinson,  usually  expresses  in  this  way, 
'The  government  will  spend  every  penny  it  can  get  its  hands  on.' 

"What  I  am  saying  to  you,  frankly,  is  that  by  doing  this  bad 
job  of  reappraisal,  by  not  maintaining  assessments  at  a  constant 
relationship  to  market  value,  we  assessors  provided  the  ever-in- 
creasing tax  base  which  made  possible  the  ever-increasing  higher 
spiraling  budgets  without  an  increase  in  the  tax  rate.  We  assessors, 
therefore,  in  the  public  mind,  shifted  the  responsibility  and  blame, 
for  higher  taxes  squarely  to  our  own  shoulders.  For  example,  Los 
Angeles  County,  with  the  five-year  plan,  each  year  revalued  20 
percent  of  the  properties  and  increased  assessments  100  to  200  per- 
cent. The  100  to  200  percent  increase  on  20  percent  of  the  proper- 
ties in  the  county  usually  produced  a  total  tax  roll  which  was 
increased  some  6-7  percent  over  the  preceding  year's  tax  roll.  How 
else  could  taxes  have  increased  300  percent  with  only  a  14  percent 
increase  in  the  tax  rate  ? 

"It  also  had  very  practical  political  advantages  for,  while  it  is 
true,  the  people  blamed  the  assessor  for  the  higher  tax  bill  and 
called  him  the  'Tax  Assessor,'  only  20  percent  of  the  people  were 
angry  each  year.  The  other  80  percent  were  happy — theirs  hadn't 
gone  up.  Next  year  the  second  20  percent  were  angry,  the  third 
year  the  third  20  percent.  But  those  who  had  been  on  the  inequi- 
table merry-go-round  the  preceding  year  were  so  grateful  for  no 
increase  they  forgot  all  about  the  previous  increase.  So,  come  elec- 
tion time,  the  assessor  was  regularly  reelected,  with,  of  course,  the 
customary  nominal  protest  vote. ' '  ^^ 

Since  becoming  assessor,  Watson  has  designed  a  program  to  keep  his 
assessment  rolls  current.  In  an  appearance  before  the  Assembly  Reve- 
nue and  Taxation  Committee,  Watson  explained  the  changes  he  had 
made. 

' '  We  have  taken  the  approach  in  our  county  which,  although  not 
perfect,  and  which  requires  us  to  operate  within  some  limits  of 
tolerance,  will,  after  we  complete  our  initial  reappraisal  period, 
permit  us  to  make  an  annual  review  of  all  our  properties.  This 
continuing  review  of  the  ratio  in  relation  to  sales  price  will  permit 
us  to  keep  our  assessments  current  each  year  within  let's  say  a  10 
percent  limit  of  tolerance  frcfm  the  standard.  I  brought  with  me 
the  approach  we  have  taken  to  do  this.  We  call  it  a  sales  ratio 
study,  and  in  this  we  do  it  by  field  book.  We  have  some  2,850  field 


"Address  by  Philip  E.  "Watson,  Los  Ang^eles  County  Assessor,  before  the  Western 
States  Association  of  Tax  Administrators,  September  6,  1963. 
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books  dividing  our  county  into  2,850  areas.  "We  collect  the  sales 
data  of  properties  actually  sold  vrithin  the  field  book  areas — com- 
pare the  sales  price  to  the  assessed  value  of  the  property,  and 
compute  a  ratio  for  each  field  book.  We  use  this  to  plan  our  work 
to  plan  how  we  are  going  to  make  the  appraisals.  We  then  chart 
them — line  chart — such  as  I  have  here.  Draw,  if  you  can  see  the 
red  line  here,  this  is  the  25  percent  line.  There  is  a  slight  green 
line  that  you  probably  cannot  see  that  is  a  20  percent  line.  The 
properties  that  fall  outside  this  range  in  relation  to  sales  price  we 
then  say  are  those  areas  which  need  work,  which  need  bringing 
into  the  limits,  either  brought  up  or  brought  down.  In  line  with 
this,  in  this  year  we  are  working  on  everything  below  20  percent 
in  our  county- — about  425  thousand  or  450  thousand  parcels 
throughout  the  county.  We  think  this  system,  when  we  complete 
our  general  reappraisal  to  bring  everything  within  the  limits  will 
permit  us  to  constantly  maintain  it  at  that  level,  and  we  won't 
have  to  do  it  geographically.  We  realize  that  it  will  be  fairly  hard 
to  convince  the  individual  in  this  field  book  whose  property  will 
be  reappraised  that  we  are  not  doing  it  on  a  sectional  basis,  I  recog- 
nized that,  but  I  think  we  can  demonstrate  it  by  getting  someone 
to  sit  down  and  look  at  the  way  we  approach  this. ' '  ^^ 

Without  proper  staffing,  frequent  appraisal  is  impossible,  and  of 
course  it  is  unreasonable  to  ask  the  assessor  to  do  the  impossible.  How- 
ever, better  guidlines  relating  to  reappraisals  could  be  established  by 
the  Legislature.  For  example,  rather  than  using  supervisorial  districts 
as  subunits  in  a  reappraisal  program,  school  districts  could  be  used. 
The  use  of  school  districts  would  even  the  tax  impact  of  an  increase 
in  the  assessment  as  all  in  the  taxing  jurisdiction  which  takes  the 
largest  bite  from  the  property  tax  would  be  treated  the  same. 

C.  The  Assessor  and  His  Staff 

The  quality  of  the  assessor  and  his  staff  will  ultimately  determine 
whether  the  assessments  in  a  given  county  are  reasonably  uniform 
and  fair  to  all  or  whether  they  stand  as  an  outrage  to  every  principle 
of  legal,  social  and  moral  justice. 

Placing  a  value  on  property  is  a  technical  job  requiring  great  skill 
and  exacting  professional  qualifications.  With  skillful  and  dedicated 
assessors,  the  property  tax  system  can  be  made  to  work  in  California ; 
without  them  it  cannot. 

All  county  assessors  in  California  are  independent  public  officials 
elected  to  office  by  the  voters.  Much  has  been  written  as  to  the  desira- 
bility of  this  method  of  selecting  assessors.  In  American  PuUic  Finance, 
Shuitz  and  Harriss  observe: 

"Experts  favor  appointment  of  assessors,  preferably  as  part  of 
a  civil  service  merit  system.  The  elected  assessor  is  too  often  a 
votegetter  instead  of  a  competent  appraiser  and  administrator; 
wors'e  yet  he  may  be  a  creature  of  the  local  political  'machine' 
and  misuse  his  office  to  further  the  'machine's'  ends.  When  election 

'3  Statement  by  Philip  E.  Watson  to  the  Assembly  Committee  on  Revenue  and  Taxa- 
tion, Los  Angeles,  November  15,  1963. 
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puts  an  honest  and  able  man  into  an  assessor's  office,  he  labors 
under  a  heavy  ■handicap.  He  has  a  wide  range  of  discretion,  an 
ability  to  grant  favors  that  is  great  indeed.  If  he  hopes  for  reelec- 
tion, he  must  retain  the  backing  of  his  part}'  organization  and  curry 
favor  with  the  voters.  Such  divided  interests  reduce  his  efficiency. 
"Dangers,  however,  also  lurk  in  a  system  of  appointment.  If  the 
office  is  at  the  disposal  of  a  county  board,  it  will  often  be  made 
a  political  gift,  a  reward  for  political  effort  rather  than  fitness 
for  the  office.  This  hazard  can  be  reduced  by  requiring  appointment 
to  be  made  from  a  list  of  candidates  certified  as  to  fitness  by  a 
competent  and  impartial  agency — say,  the  state  tax  commission. 
As  a  further  safeguard,  the  state  agency  may  be  empowered  to 
remove  appointed  assessors  upon  proof  of  incompetence  or  mal- 
feasance. Although  the  exercise  of  such  removal  power  might  be 
rare,  its  existence  would  help  toward  maintaining  statewide  stand- 
ards of  assessment  practice.  Better  yet,  assessors  should  be  made 
part  of  the  permanent  civil  service,  as  in  New  York  City.  Tested 
competence  should  be  the  basis  of  selection  and  promotion,  with 
examinations  open  to  all. ' '  ^^ 

The  Advisory  Commission  on  Intergovernmental  Relations,  after 
viewing  this  situation,  reported  that, 

"Local  governments  are  accustomed  to  emplojdng  trained  ac- 
countants, engineers,  health  officers,  social  workers,  and  school 
teachers,  but  they  seem  willing  to  elect  as  assessor  any  resident 
citizen  who  is  old  enough  to  vote  and  does  not  have  a  criminal 
record,  and  pay  him  less  than  the  school  janitor.  Very  fortunately 
this  is  not  the  universal  procedure,  but  it  is  sufficiently  widespread  to 
explain  in  part  why  assessing  is  mediocre  to  poor  in  many  areas. ' '  ^^ 

In  some  states,  the  assessor  is  appointed  by  local  governmental 
boards.  Primary  district  assessors  are  appointed  in  Delware,  Georgia, 
Iowa,  Maryland,  and  North  Carolina.  The  State  of  Kentucky  has  a 
unique  system  which  retains  the  elected  assessor  while  at  the  same 
time  insures  he  is  competent  to  hold  the  office.  Before  a  candidate  can 
have  his  name  placed  on  the  ballot,  he  must  be  certified  by  the  State 
Department  of  Revenue  that  he  is  qualified  for  office.  ^^ 

The  advisory  commission  recommends  that: 

1.  "All  assessors  should  be  appointed  to  office,  but  with  eligibility 
for  appointment  based  on  state  certification  as  to  qualifications. 

2.  "There  should  be  no  requirement  of  prior  residence  in  the  assess- 
ment district  for  appointment  to  the  office  of  assessor. 

3.  "Assessors  should  be  appointed  by  chief  executives  of  local  gov- 
ernments when  assessment  districts  are  coextensive  with  such 
government.  .  . "  ^^ 

However,  there  are  certain  persuasive  arguments  for  retaining  the 
assessor  as  an  elective  officer.  Boards  of  supervisors  have  a  natural  af- 

1*  William  J.  Shultz  and  C.  Lowell  Harriss,  American  Public  Finance,  Englewood 
Cliffs,  N.J.  ;  Prentice-Hall,   1960,  p.   375.  ^   ,        .  .^      „.   ^ 

15  Advisory  Commission  on  Intergovernmental  Relations,  The  Role  oj  the  btates  m 
Strengthening  the  Property  Tax,  Washing-ton,  D.C.,  June  1963,  p.  104. 

^^IMd.,  p.   104-105. 

"/bid.,  p.  105-106. 
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finity  for  high  assessment  rolls.  In  this  way,  they  can  keep  the  tax 
rate  low.  An  appointive  assessor  may  feel  pressure  to  increase  the  level 
of  assessment  to  please  his  bosses.  In  addition,  in  most  counties,  the 
Board  of  Supervisors  acts  as  a  Board  of  Equalization  to  which  tax- 
payers can  appeal  their  assessments.  By  keeping  the  assessor  and  the 
board  divorced,  a  better  judicial  atmosphere  can  be  maintained.  In 
California  the  office  of  assessor  is  nonpartisan  and  many  assessors  first 
acquire  office  by  appointment.  There  are  further  arguments  for  con- 
tinuing the  county  assessor  as  an  elective  officer.  The  Kentucky  system 
where  assessors  are  elected  by  the  people  but  where  candidates  are 
certified  as  to  their  competence  has  much  to  commend  it.  It  keeps  the 
office  of  the  assessor  independent  from  the  tax  rate  setting  body  but 
insures  that  a  qualified  person  will  be  elected. 

Salaries  paid  to  county  assessors,  for  the  most  part,  are  low.  Con- 
sidering the  vital  importance  of  the  job  of  the  assessor,  the  remunera- 
tion for  the  work  should  be  such  as  to  encourage  the  best  possible  candi- 
dates to  compete  for  the  position.  In  27  counties,  the  assessor  makes 
less  than  $10,000  a  year.  The  average  salary  of  a  county  assessor  is  less 
than  $12,000  per  year.  (See  Table  IV) 

TABLE   IV  * 

Salaries  of  Assessors  in  California 

Alameda    $17,010         Orange    $16,800 

Alpine 4,800         Placer    11,500 

Amador 9,600         Plumas    7,500 

Butte 9,000         Riverside 14,100 

Calaveras    8,400          Sacramento    18,000 

Colusa 9,000         San  Benito 7,200 

Contra    Costa    18,000         San  Bernardino 16,800 

Del  Norte 8,400          San  Diego 18,900-19,845 

El   Dorado   11,000         San    Francisco    25,215 

Fresno 15,600         San  Joaquin 12,000 

Glenn 7,200         San  Luis  Obispo 9,600 

Humboldt   10,200         San  Mateo 18,500 

Imperial    10,000         Santa  Barbara 13,152  (159.84/mo) 

Inyo 9,600         Santa  Clara 20,400, 

Kern    14,375         Santa    Cruz    11,500 

Kings 10,200         Shasta 9,750 

Lake    8,000         Sierra 7,200 

Lassen 6,300         Siskiyou    9,200 

Los    Angeles    27,000         Solano    10,861-11,400 

Madera    9,000         Sonoma   15,000 

Marin 13,500-15,300         Stanislaus 12,600 

Mariposa 6,900         Sutter    8,500 

Mendocino    10,000         Tehama 7,800 

Merced    9,000         Trinity    6,000 

Modoc 7,560-8,340         Tulare   12,300 

Mono   8,100         Tuolumne   8,600 

Monterey    14,400         Ventura 14,400 

Napa    11,500         Yolo 10,800 

Nevada    9,980         Yuba    9,000 

SOURCE :   Figures  supplied  by  county  assessors  and   State  Board  of  Equalization, 
1964. 

Staffing  of  the  county  assessor's  office  is  as  important  as  the  selec- 
tion of  the  assessor.  The  deputies  who  are  out  in  the  field  making  the 
appraisals  will  ultimately  bear  the  responsibility  for  the  quality  of  the 
assessment  roll.  Regardless  of  the  size  of  the  office,  the  appraisal  staff 
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must  be  professionally  qualified  for  their  responsibilities.  The  Advisory 
Commission  on  Intergovernmental  Relations  recommends  that  prop- 
erty should  be  "appraised  for  taxation  only  by  appraisers  certified 
as  to  qualifications  on  the  basis  of  examination  by  a  public  agency 
authorized  to  perform  this  function."  ^^  In  California,  only  23  counties 
require  the  passage  of  a  civil  service  examination  as  a  condition  of 
employment.  (See  Table  V.) 

TABLE  V 

Hiring  Policy  of  County  Assessor's  Offices— Is  Passage 
of  a  Civil  Service  Examination  Required? 


Alameda   yes 

Alpine No  answer 

Amador 

Butte no 

Calaveras    no 

Colusa no 

Contra  Costa yes 

Del  Norte no 

El   Dorado   no 

Fresno    yes 

Glenn    no 

Humboldt   no 

Imperial    no 

Inyo 

Kern    yes 

Kings no 

Lake    no 

Lassen no 

Los  Angeles yes 

Madera   yes 

Marin    yes 

Mariposa     no 

Mendocino    yes 

Merced    no 

Modoc   no 

Mono no 

Monterey    no 

Napa   no 

Nevada    no 

Orange    no 


Placer yes 

Plumas    no 

Riverside    no 

Sacramento    yes 

San  Benito no 

San  Bernardino    yes 

San  Diego    yes 

San  Francisco yes 

San  Joaquin    yes 

San  Luis  Obispo yes 

San  Mateo yes 

Santa   Barbara   no 

(aptitude  test  req.) 

Santa  Clara yes 

Santa  Cruz    yes 

Shasta     yes 

Sierra    , 

Siskiyou    no 

(written  exam,  given) 

Solano no 

Sonoma yes 

Stanislaus    yes 

Sutter    no 

Tehama no 

Trinity    no 

Tulare no 

Tuolumne no 

Ventura    yes 

Yolo    yes 

Yuba    no 


GRAND  TOTAL :  23,  yes— 31,  no 

SOURCE :  Computed  from  material  supplied  to  the  Assembly  Committee  on  Revenue 
and  Taxation  by  the  county  assessors  of  California. 

Salary  will  be  an  important  factor  in  attracting  and  keeping  qualified 
individuals  in  staff  positions  in  assessor's  offices.  If  an  inadequate  sal- 
ary is  offered,  the  most  highly  qualified  candidates  will  consider  other 
employment.  In  addition,  inadequate  salaries  result  in  costly  personnel 
turnover. 

The  State  Board  of  Equalization  has  recommended  that  the  salary 
levels  for  staff  appraisers  should  be  comparable  to  those  paid  for  simi- 
larly qualified  personnel  by  the  State  of  California.i^  The  size  of  a 
county  should  make  little  difference  (other  than  for  adjustments  in  the 
cost  of  living)  in  the  salary  of  an  appraiser.  An  equally  qualified  per- 
son is  needed  to  appraise  a  residence  in  a  small  county  as  in  a  big  one. 

^  Ihid     v>    105 

« State   Board   of   Equalization,    Property    Tax   Assessment   in   Santa    Cms    County 

(mimeo)   1962,  p.  20. 

6— L-1178 
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In  many  counties,  particularly  the  smaller  ones,  tlie  salary  schedule 
is  below  comparable  salaries  paid  to  appraiser  personnel  working  for 
the  state.  In  a  few  cases,  the  county  salary  is  higher  than  that  of  the 
state.  It  should  be  noted  that  the  counties  have  been  making  a  deter- 
mined effort  to  improve  their  salary  schedules  over  the  past  few  years. 

TABLE  VI 
Salary  Schedule  for  Appraiser  I,  1963-64,  Selected  Counties 

Alameda $517-628/mo.  Riverside   $464-575/mo. 

El  Dorado 436-530  Sacramento 481-584 

Fresno    450-563  San  Benito 376-458 

Humboldt    371-464  San   Luis  Obispo 419-505 

Kern 412-512  San  Mateo 519-581 

Marin 445-555  Santa  Clara 496-603 

Mendocino 395-481  Santa  Barbara 455-553 

Merced   395-481  Shasta    415-505 

Monterey    446-.552  Siskiyou 407-495 

Napa 415-505  Solano    415-505 

Nevada  325-395  Sonoma    449-539 

Orange   575-715  Stanislaus    436-530 

Placer 436-530  Tehama    415-505 

SOURCE :  Information  supplied  to  the  Assembly  Committee  on  Revenue  and  Taxa- 
tion by  county  assessors  of  California. 

For  the  year  1963-64,  the  state  salary  schedule  for  junior  property 
appraisers  was  $440-510/month.2o 

A  quality  assessment  not  only  depends  on  a  highly  trained  and 
competent  staff  but  on  a  staff  which  is  large  enough  to  effectively 
fulfill  a  normal  appraisal  and  equalization  program.  The  size  will  vary 
depending  on  the  nature  of  the  county  and  the  number  and  types 
of  property  which  must  be  assessed.  Approximately  4,500  people  were 
involved  in  the  assessment  of  property  at  the  county  level  in  California 
in  1963. 

A  breakdown  of  this  total  shows : 

Administrative    162 

Field  appraisers 1,619 

Marine  appraisers  28 

Timber  appraisers 12 

Seasonal  personnel 1,010 

Clerical 1,667  ^i 

On  an  average,  there  is  one  field  appraiser  for  every  $20  million  of 
locally  assessed  value  in  the  state.  In  a  further  effort  to  improve  the 
quality  of  assessments,  most  county  assessors'  offices  have  an  inservice 
training  program.  This  program  is  generally  oriented  toward  (1)  a 
review  of  the  "basics,"  particularly  for  new  personnel,  and  (2)  advanc- 
ing the  professional  capabilities  of  permanent  staff  members.  Over 
73,000  man-hours  were  spent  in  training  in  1963.^2 

»The  state  salary  during  the  second  half  of  the  1963-64  fiscal  year  was  10  percent 
higher  than  the  one  shovi^n.  ,.        ^      ^^ 

21  Figures  supplied  the  Assembly  Committee  on  Revenue  and  Taxation  by  the  county 
assessors  of  California. 

22 /bid. 


TAXATION  OF  PROPERTY  IN  CALIFORNIA  117 

As  the  Advisory  Commission  on  Intergovernmental  Relations  ob- 
served : 

"There  is  no  satisfactory  substitute  for  the  continuous  inservice 
training,  much  of  it  informal,  provided  by  competent,  well-equipped 
state  supervisory  agencies  through  provision  of  manuals,  guides, 
and  other  assessing  tools  along  with  personal  instruction  in  their 
use  by  means  of  field  service  and  regional  conferences  and  schools, 
collaboration  of  technical  staffs  in  solving  difficult  assessment  prob- 
lems, guidance  in  measuring  and  analyzing  assessing  results,  and 
broadening  the  local  assessor's  range  of  professional  equipment  by 
acquainting  him  with  the  best  technical  reference  material  and  the 
wealth  of  aid  available  in  the  publications  and  services  in  numer- 
ous federal  and  state  government  departments  and  agencies  and  in 
the  state  colleges  and  universities.^^ 

Progress  in  improving  the  training  of  deputy  assessors  is  being  made 
by  Philip  Watson,  Los  Angeles  County  Assessor.  Watson  told  the  com- 
mittee : 

"By  and  large,  almost  exclusively  in  the  past,  deputy  assessors  are 
trained  within  assessors'  offices.  There  has  been  very  little  effort 
made  in  the  schools  to  train  deputy  assessors.  There  are  appraisal 
courses  given  at  the  various  schools  and  some  real  estate  courses 
which  bear  on  it  and  from  which  we  can  build.  We  have  our  own 
trainee  course.  It  has  been  conducted  in  the  office  for  some  time. 
We  currently  have  81  students  in  our  trainee  program.  Further 
than  that,  I  have  contacted  representatives  of  UCLA,  USC,  and 
Los  Angeles  State  attempting  to  persuade  those  people  of  the  need 
for  education  in  this  field.  Only  a  week  ago,  I  met  with  the  depart- 
ment head  and  the  President  of  Los  Angeles  State.  They  have 
given  us  a  copy  of  the  program  of  training  they  have  in  the  ap- 
praisal field,  and  we  are  in  the  process  of  developing  so  that  they 
can  add  to  their  regular  curriculum  program  of  training  for 
deputy  assessors  in  our  real  estate  section.  I  think  this  has  been 
the  first  breakthrough,  but  we  definitely  see  a  need  for  more  edu- 
cation. But  we  are  on  the  way  with  this  particular  program  as  well 
as  our  inservice  training  within  the  department. ' '  ^^ 

The  State  of  Oregon  has  postwar  legislation  designed  to  improve  the 
quality  of  assessments  in  the  counties  in  that  state.  This  law  provides 
that  only  certified  appraisers  who  have  passed  a  state  examination  may 
appraise  property.  In  addition,  a  minimum  salary  for  these  appraisers, 
tied  in  with  the  state's  salary  schedule,  is  required,  and  the  law  fur- 
ther provides  that  each  county  must  have  one  certified  appraiser  for 
each  $30  million  in  full  value.  (This  compares  with  an  approximate 
ratio  of  one  field  appraiser  for  every  $90  million  of  full  value  in  Cali- 
fornia.) 

According  to  Kenneth  C.  Tollenaar,  Executive  Director  of  the  As- 
sociation of  Oregon  Counties,  there  have  been  no  problems  with  respect 
to  the  examination  and  certification  of  appraisers.  The  examinations 

23  Advisory  Commission  on   Intergovernmental  Relations,   op.   cit.,  p.   122. 
2*  Statement  of  Pliilip  Watson  to  Interim  Committee  on  Revenue  and  Taxation,  Los 
Angeles,  November  14,   1963. 
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cause  little  additional  work  for  the  State  Civil  Service  Commissiou, 
since  the  examinations  are  coordinated  with  those  they  must  admin- 
ister for  state  personnel.  However,  ToUenaar  reports  that  other  require- 
ments have  presented  problems: 

"The  second  point — minimum  salary — has  given  rise  to  much 
misunderstanding  and  disagreement  between  the  county  governing 
bodies,  the  county  assessors,  and  the  State  Tax  Commission.  Such 
a  provision  is  contrary  to  the  home  rule  principle  that  each  lo- 
cally elected  governing  body  should  be  responsible  to  the  voters 
for  the  expenditure  of  tax  money.  Moreover,  it  is  in  direct  conflict 
with  county  civil  service  concepts.  The  Oregon  Supreme  Court  has 
ruled  that  this  provision  governs  only  the  salary  paid  for  entry- 
level  appraisers,  and  does  not  require  each  county  to  adopt  the 
state's  classification  plan.  This  ruling  helped,  but  there  are  still 
a  lot  of  unresolved  problems  in  this  situation. 

"These  problems  are  insignificant  in  comparison  to  those  which 
have  been  stirred  up  by  the  third  provision— that  counties  must  em- 
ploy one  certified  appraiser  for  each  $30  million  of  true  cash  value. 
''The  counties  have  come  to  regard  this  statute  in  the  same  light 
as  prohibition.  The  law  is  widely  ignored,  but  it  has  a  nuisance 
effect  which  is  highly  offensive  to  the  counties. 

"The  counties'  objections  are  numerous.  The  statutory  standard 
is,  above  all,  arbitrary,  $30  million  of  true  cash  value  in  central 
Oregon  wheat  land  or  in  a  single  industrial  plant  constitutes  much 
less  of  a  demand  on  appraisal  personnel  than  does  $30  million  in 
mixed  commercial  and  residential  property  in  small  ownerships. 
A  given  number  of  identical  $20,000  buildings  require  much  more 
personnel  time  to  appraise  if  they  are  dispersed  in  the  wide  open 
spaces  of  eastern  Oregon  than  if  they  are  located  side  by  side  m 
some  residential  subdivision.  $30  million  in  personal  property  is  a 
different  kind  of  appraisal  job  than  $30  million  in  real  property. 
"There  is  moreover,  nothing  magical  about  the  figure  of  $30 
million.  It  was  arrived  at  subjectively  by  certain  individuals  when 
it  was  written  into  the  law,  and  even  if  it  had  been  based  on  a 
careful  study  of  statewide  averages  it  would  be  far  out  of  date 
today,  considering  the  impact  of  inflation  on  property  values. 

Considering  the  Oregon  experience,  California  should  consider  the 
establishment  of  a  program  of  certifying  appraisers  through  a  system 
of  state  examinations.  As  previously  noted,  the  Advisory  Commission 
on  Intergovernmental  Relations  recommends  that  all  states  adopt  this 
procedure. 

D.  Outside  Inferesfs  of  Assessors 

Those  who  conduct  the  public  business  must  be  guided  by  the  highest 
standards  of  ethical  behavior.  Because  of  the  great  power  of  an  asses- 
sor to  determine  a  person's  property  tax  liability  by  the  setting  of  the 
assesssment  and  because  the  underassessment  of  a  few  parcels  on  a 
county  roll  would  go  completely  undetected  due  to  the  normal  dis- 
persion of  assessments,  assessors  must  be  of  the  highest  integrity  and 

"Letter  to  Committee  on  Revenue  and  Taxation  from  Kenneth  C.  Tollenaar.  Execu- 
tive Secretary,  Association  of  Oregon  Counties.  March  4.  1964. 
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maintain  conduct  beyond  reproach.  In  the  normal  course  of  events,  the 
assessor's  job  is  a  full-time  job.  Outside  business  activities  would  hardly 
be  compatible  with  the  public  responsibility  of  the  assessor.  Of  par- 
ticular concern  are  special  situations  in  which  an  assessor  might  be  in- 
volved. 

An  assessor  who  offered  his  services  as  a  "tax  counsel"  to  taxpayers 
whose  property  he  assessed  would  be  subject  to  criticism.  He  would 
also  be  subject  to  criticism  if  he  were  in  partnership  with  local  tax- 
payers in  business  ventures  within  or  without  his  county.  If  the 
assessor  did  not  invest  in  these  ventures  in  proportion  to  his  partici- 
pation but  was  "cut  in"  by  the  other  parties,  a  very  serious  conflict 
of  interest  could  result. 

California's  conflict  of  interest  laws  do  not  cover  these  situations. 
(See  Government  Code,  Section  1090  et  seq.)  Because  of  the  sensi- 
tive nature  of  the  assessor's  work,  it  may  be  desirable  for  the  Legis- 
lature to  strengthen  the  conflict  of  interest  laws  as  they  relate  to 
assessors. 

IV.  BOARD  OF  EQUALIZATION:  PROPERTY  TAX  ACTIVITIES 

In  addition  to  the  responsibility  for  collecting  most  of  California's 
state  tax  revenue,  the  State  Board  of  Equalization  has  important  re- 
sponsibilities in  the  property  tax  field.  Public  utilities  are  assessed  by 
the  board.  Assistance  is  given  to  county  assessors  through  the  Division 
of  Assessment  Standards.  The  board  also  has  the  responsibility  of 
determining  an  assessment  ratio  for  each  county.  These  ratios  are  used 
in  computation  of  state  school  apportionments  and  as  the  basis  for 
issuing  equalization  orders  where  a  county's  total  assessment  ratio  is 
too  high  or  too  low.  A  final  function  of  the  board  in  the  property  tax 
field  is  to  hear  and  decide  appeals  between  governmental  agencies  with 
respect  to  taxable  government-owned  property. 

A.  Assessment  of  Ut'iliiy  Property 

Section  14  of  Article  XIII  of  the  State  Constitution  provides  that 
certain  enumerated  public  utilities — railroads,  private  railroad  car 
companies,  express  companies,  intercounty  pipelines,  telephone  and 
telegraph  companies,  and  gas  and  electric  companies — shall  be  assessed 
by  the  State  Board  of  Equalization.  In  1964,  the  property  of  these 
utilities  was  assessed  b}^  the  State  at  $4,442,129,980  or  approximately 
one-eighth  of  the  assessed  value  of  property  on  the  county  tax  rolls. 
As  Table  VII  illustrates,  the  assessed  value  of  state-assessed  utility 
property  increased  90.6  percent  since  1954,  while  the  assessed  value 
of  all  property  increased  101.6  percent.  In  the  last  three  j^ears,  the 
percentage  increase  of  the  utility  roll  was  markedly  lower  than  that 
of  the  total  roll. 

A  source  of  great  controversy  over  the  years  has  been  the  question 
of  whether  the  board  is  assessing  utility  property  at  the  same  ratio  to 
full  value  as  county  assessors  are  valuing  locally  assessed  property. 
In  1957,  the  Legislature  appropriated  over  $200,000  to  study  assess- 
ment practices — a  study  which  was  primarily  devoted  to  the  state  and 
local  assessment  ratio  question.  This  study  came  to  the  conclusion  that 
state-assessed  property  was  being  assessed  at  50  percent  of  market 
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TABLE  VII 

Assessed  Value  of  Tangible  Utility  Property  Compared  V^ith  Assessed 

Value  of  All  Tangible  Property:  1954-55  to  1964-65 

Asaexsed  value  of 

Assessed  value  of  all  tangible  property  of 

tangible  property  state-assessed  utilities 

Annual  Annual 

Amount           percentage  Amount           percentage 

Fiscal  year                                (in  thousands)        change  (in  thousands)        change 

1954-55 $18,229,059             6.2%  $2,330,923             8.5% 

19r)5-56 19,993,440     9.7  2,558,415     9.7 

195G-57 21,819,042     9.1  2,854,805     11.6 

1957-58 24,308,208     11.4  8,102,728     8.7 

1958-59 25,900,688     6.8  3,391,672     9.3 

19.59-60 27,434,577     5.7  3,639,879     7.3 

1960-61 29,600,832             7.9  3,784,455            4.0 

19(51-62 31,549,630             6.6  4,065,461             7.4 

1969-63 33,326,914             5.6  4,206,140             3.5 

1963-64 35,066,088             5.2  4,348,391             8.4 

1964-65 36,743,364             4.8  4,442,130             2.1 

Percentage    change    1954-55 

to  1963-64 -         101.6%  __           90.6% 

SOURCE:  State  Board  of  Equalization,  Annual  Reports,  1954-55  througli  1964-65. 

value,  while  locally-assessed  property  was  being  assessed  at  25  percent 
of  market  value.^^  This  situation  developed  from  the  change  in  local 
assessment  practices  over  a  period  of  years.  In  1935,  when  the  state 
first  began  to  assess  public  utility  property,  both  state  and  county 
assessors  were  using  a  50-percent  ratio.  After  the  war,  the  local  ratio 
gradually  dropped  to  25  percent  while  the  state  maintained  its  ratio 
at  50  percent. 

In  commenting  on  their  finding,  the  committee  stated : 

"Several  persons  in  testimony  at  our  hearing  questioned  this 
conclusion  [the  committee's  findings].  Their  question  stemmed  in 
part  from  the  fact  that  a  utility  is  valued  in  a  somewhat  different 
way  than  a  local  property,  than  a  factory  for  example. 

"It  should  be  kept  in  mind  that  the  basis  of  property  taxation 
is  that  properties  can  be  compared  by  their  market  value,  not  by 
the  means  of  arriving  at  that  market  value.  In  other  words,  market 
value  is  a  bridge  or  a  common  denominator  for  comparing  unlike 
things. 

"Market  value  is  found  in  many  ways,  the  exact  way  depend- 
ing upon  the  characteristics  of  the  property  being  valued.  For 
example,  depreciated  replacement  cost  is  a  very  significant  factor 
in  valuing  a  home  or  a  factory.  But  no  one  would  contend  that 
replacement  cost  has  any  significance  in  valuing  an  out-of-date 
movie.  An  even  more  extreme  case,  there  is  no  such  thing  as  re- 
placement cost  for  land. 

"But  a  ranch  and  a  factory  can  still  be  compared  through  the 
common  denominator  of  value.  In  these  cases  market  value  of  the 
building  is  arrived  at  by  giving  depreciated  replacement  cost  con- 
siderable weight.  The  valuation  of  the  ranch  takes  into  considera- 
tion such  things  as  productivity  and  sales.  By  using  the  correct 

»  Joint  Interim  Committee  on  Assessment  Practices,  Final  Report,  Sacramento,  May 
1959,  p.  30-33. 
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evidence  of  value  for  each,  the  common  denominator  of  value  is 
arrived  at. 

"To  say  that  a  utility  should  be  valued  like  a  factory  is  to  say 
in  effect  that  a  utility  is  economically  like  a  factory.  But  does 
anyone  really  believe  that  a  public  utility  is  economically  like  a 
factory  building?  Does  anyone  really  believe  that  the  unique  fea- 
tures of  a  utility — its  monopoly,  stable  income,  regulation,  limita- 
tions on  earnings,  and  all  the  other  features — should  be  ignored 
in  valuing  a  public  utility? 

"It  seems  clear  to  the  committee  that  the  argument,  in  effect, 
that  a  utility  is  a  factory  has  completely  collapsed.  It  is  wholly 
unrealistic  to  think  that  the  many  unique  characteristics  of  a 
utility  should  be  ignored  in  finding  its  value. 

"A  variation  of  the  argument  is  sometimes  made  to  the  effect 
that  market  value  of  a  utility  cannot  be  compared  to  that  of  a 
common  property  because  somewhat  different  value  indexes  are 
used.  The  contention  is  made  that  a  'different'  value  is  arrived 
at  for  a  utility  because  depreciated  replacement  cost  is  not  given 
major  weight,  as  it  is  in  some  types  of  locally  assessed  property. 
The  argument  is  strongly  inconsistent  on  its  face.  It  implies  first 
of  all  that  one  set  of  indexes  is  applied  uniformly  to  all  locally 
assessed  property,  in  effect  that  farms,  factories,  homes,  stores, 
and  furniture  are  all  valued  by  one,  precise,  mathematical  formula. 
Nothing,  of  course,  could  be  farther  from  the  fact. 

"The  local  assessor  uses  the  indexes  and  gives  them  the  weights 
that  in  his  judgment  are  correct  for  finding  the  value  of  the 
particular  property  being  appraised.  He  is  not  concerned  about 
the  fact  that  he  uses  depreciated  replacement  cost  as  an  evidence 
of  value  on  a  factory  even  though,  as  mentioned  previously,  there 
is  no  such  thing  as  replacement  cost  for  valuing  farmland.  He 
recognizes  that  if  he  uses  the  correct  indexes  for  each  type  of 
property  he  will  come  to  figures  that  can  be  compared;  in  short 
he  will  find  market  value. 

"By  the  same  token,  if  the  correct  indexes  for  valuing  utilities 
are  used,  market  value  of  the  utility  will  be  found  and  that  value 
can  be  directly  compared  to  the  value  of  any  other  property, 
whether  it  be  a  factory,  home,  ranch,  or  office  building. 

"This  point  of  comparability  of  properties  of  various  types 
through  the  medium  of  market  value  was  rather  clearly  expressed 
in  our  consultants '  report : 

'There  are  economic  differences  between  many  types  of 
locally  assessed  properties.  Homes  are  different  from  apart- 
ment houses.  These  same  apartment  houses  are  different  from 
other  businesses,  which  in  turn  have  peculiarities  because  of 
being  manufacturing,  farm  or  retail.  Utilities  are  economically 
different  because  of  being  a  regulated  industry,  with  pre- 
scribed territories,  fixed  rates,  an  exact  earning  base,  and  a 
limited  earnings  on  that  base.  But  all  the  differences  do  not 
prevent  an  appraiser  from  arriving  at  a  common  basis  for 
taxation.  By  recognizing  the  individual  characteristics  of  each 
class   and   type   of   property  and  by  varying  his   appraisal 
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method  accordingly,  he  arrives  at  a  true  common  denominator, 
"full  cash  value." 

'Whatever  the  type  of  property,  there  is  one  and  only  one 
standard — "full  cash  value."  The  prevailing  economics  for 
each  type  of  property  will  determine  how  the  standard  will 
be  reached  and  the  methods  used  to  arrive  at  the  standard 
will  be  varied.  But  there  is  a  common  denominator  for  assess- 
ment purposes  for  all  types  of  taxable  property  and  that 
standard  is  "full  cash  value."  ' 

"The  committee  has  found  that  confusion  exists  between  market 
value  and  the  rate  base  found  by  the  Public  Utilities  Commission. 
Contentions  have  been  made  that  the  State  Board  of  Equalization 
uses  a  method  of  valuation  designed  to  establish  a  base  for  utility 
rate  making.  This  misunderstanding  apparently  stems  from  a  lack 
of  knowledge  of  how  the  Public  Utilities  Commission  establishes  a 
rate  base. 

"The  Public  Utilities  Commission  uses  the  cost  of  each  item  of 
utility  property  when  it  was  first  devoted  to  public  service.  The 
summation  of  all  these  costs,  after  appropriate  depreciation,  be- 
comes the  rate  base  upon  which  the  utility  company  is  permitted 
to  earn  a  reasonable  return. 

"The  Board  of  Equalization  takes  this  depreciated  historical 
cost  into  account  when  it  computes  the  market  value  of  a  utility, 
but  much  greater  weight  is  given  in  total  to  other  factors — such 
as  capitalized  income,  stock  and  debt  values  and  depreciated  re- 
production cost.  Thus,  because  the  rate  base  of  a  regulated  utility 
is  important  in  estimating  its  market  value,  the  board  considers 
depreciated  historical  cost,  but  only  as  one  of  several  pertinent 
factors  and  never  as  the  sole  factor.  The  board's  market  value 
findings  can,  and  often  do,  differ  substantially  from  the  rate  base. 

"Having  heard  many  times  the  misconceptions  analj^zed  above, 
we  had  repeatedly  urged  that  people  go  beyond  them  and  tell  us 
at  our  hearings  how  a  utility  should  be  valued.  In  our  announce- 
ment of  the  hearings  we  again  urged  it  and  urged  that  witnesses 
apply  their  ideas  to  the  figures  available  on  various  utilities. 

"It  is  highly  significant  that  no  witness  offered  testimony  di- 
rectly on  how  a  utility  should  be  valued.  No  witness  offered  to 
apply  his  ideas  to  a  particular  utility. ' '  ^^ 

According  to  Board  Member  Richard  Nevins,  the  assessment  ratio 
for  utility  property  has  been  gradually  reduced  in  the  past  few  years. 
Nevins  told  the  Assembly  Interim  Committee  on  Revenue  and  Taxation, 
meeting  in  Los  Angeles  on  November  13,  1963, 

"The  board  ...  has  been  making  a  gradual  adjustment  doM^nward 
of  the  ratio,  doing  what  Oregon  did  at  a  prior  time,  and  I  would 
say  the  ratio  is  somewhat  in  the  neighborhood  of  42  percent  at  the 
present  time. " 

Spokesmen  for  utility  companies  confirm  the  fact  that  the  ratio  is 
being  reduced.  According  to  Raymond  E.  Marks,  general  tax  commis- 
sioner of  the  Southern  Pacific  Company,  the  board  has  reduced  the  as- 

<"  Ibid. 
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sessment  ratio  on  his  company's  property,  beginning  in  1959,  from  50 
percent  to  44  percent.-^  E.  F.  Harding  of  Pacific  Telephone  says  his 
company's  ratio  has  dropped  to  43  percent.^*^  Discrimination  against 
one  type  of  property  violates  all  the  principles  of  tax  equity  and  tax 
neutralitj^  All  property  should  be  assessed  equally  regardless  of  what 
level  of  government  is  doing  tlie  assessing.  HoAvever,  a  gradual  reduc- 
tion in  the  state  assessment  ratio  is  necessary  so  as  not  to  destroy  local 
government  where  the  utility  roll  is  a  large  part  of  the  tax  base. 

6.  Assessment  Standards 

Through  an  Assessment  Standards  Division,  the  State  Board  of 
Equalization  offers  local  assessors  help  in  improving  local  assessment 
practices.  This  division  prescribes  standard  forms  for  the  assessment. 
of  property,  reviews  and  makes  recommendations  on  all  welfare  exemp- 
tions, publishes  material  helpful  to  assessors  and  conducts  training  ses- 
sions for  county  assessors  and  appraisers. 

In  1962-63,  it  conducted  24  training  courses,  with  353  participants 
receiving  certificates  of  successful  completion.  The  division  also  pub- 
lishes the  Assessor's  Handbook,  a  tome  of  over  2,200  pages,  which  covers 
all  phases  of  property  taxation  in  California.  This  is  an  invaluable  aid 
to  local  assessors  and  has  been  a  great  help  in  standardizing  assessment 
practices  within  the  state. 

State  law  requires  the  Board  of  Equalization  to : 

"make  surveys  in  each  county  and  city  and  county  to  determine 
the  adequacy  of  the  procedures  and  practices  employed  by  the 
county  assessor  in  the  valuation  of  property  for  the  purposes  of 
taxation  and  in  the  performance  generally  of  the  duties  enjoined 
upon  him  by  law."^** 

Recent  surveys  have  been  limited  to  studies  of  personnel,  salaries  and 
office  procedure,  rather  than  a  full  evaluation  of  the  work  of  the  county 
assessor  in  terms  of  the  equalization  of  assessments  throughout  the 
county,  but  these  studies  have  been  initiated  by  the  county  assessor 
rather  than  by  the  state  board.  Since  June  of  1959,  the  division  has 
surveyed  17  counties  and  filed  reports  with  the  Legislature.  See  Table 
VIII. 

TABLE  VIII 

Board  of  Equalization  Property  Tax  Assessment  Surveys  Made 

Over  the  Last  Five  Years 

1959-60  1961-62 

Santa  Barbara  Ventura 

Nevada  Santa  Cruz 

Fresno  San  Luis  Obispo 

Riverside  Yolo 

El  Dorado  Tehama 

Kings 

1962-63 
Kern  Siskiyou 

1963-64 
Merced 
Napa 
Shasta 

SOURCE  :  Letter  to  Committee  on  Revenue  and  Taxation  from  Ray  Mrotek,  Division 
of  Assessment  Standards,  Board  of  Equalization. 


1960-61 

Lassen 


«  Statement  before  the  Board  of  Equalization,  April  24,  1964,  in  Pasadena,  California. 

« Ibid. 

*•  Oovernment  Code,  Section  15640. 
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C.  Intercounty  Equalization 

The  reason  for  the  establishment  of  the  Board  of  Equalization  in 
1870  was  to  equalize  assessments  among  the  counties.  This  was  extremely 
important  at  the  time  as  the  state  was  imposing  an  ad  valorem  property 
tax  and  differences  in  assessment  ratios  among  counties  could  mean  that 
counties  with  high  assessment  ratios  would  pay  more  than  their  fair 
share  in  state  taxes. 

With  the  withdrawal  of  the  state  from  the  property  tax  field,  this 
function  has  assumed  a  less  important  role  in  the  board's  operations. 
It  is  still  important  to  keep  county  assessment  ratios  as  uniform  as  pos- 
sible because  many  schools  and  special  districts  cross  county  lines  and 
state  aid  to  schools  is  apportioned  on  formulae  based  on  district  assessed 
value  modified  by  the  Collier  factor. 

The  board  has  not  issued  any  intercounty  equalization  orders  in  two 
years.  In  1962,  the  board  ordered  Mariposa  County  to  raise  the  assessed 
values  on  its  secured  roll  by  21  percent  and  Tehama  to  increase  the 
assessed  value  on  its  secured  roll  by  20  percent. 

TABLE  IX 

Intercounty  Equalization  Orders  Issued  by  State  Board 
of  Equalization:  1955-1964 

1955— Alameda 20%  ^^  19n&— Mariposa 25 

Butte 19  1957— None 

Contra  Costa 35  1958— None 

Del  Norte 21  1959— None 

Humboldt   39  1960— None 

Imperial 37  1961 — Amador 25 

Marin    26  1962— Tehama 20 

Mariposa 29  Mariposa 21 

Mendocino __—  25  1963— None 

San  Bernardino 39  1964— None 

San  Luis  Obispo 35 

Sonoma 19 

Stanislaus 28 

Tulare 23  «^ 

SOURCE:    Board  of   Equalization,    Annual   Reports,   1954-55    and    1963-64. 

It  should  be  noted  that  the  board  has  issued  equalization  orders  only 
to  those  counties  whose  assessment  ratio  deviates  from  the  statewide 
average  by  more  than  approximately  20  percent.^''^  Considering  that  this 
deviation  could  result  in  a  40  percent  differential  in  tax  liability  on 
property  of  the  same  value,  the  board  should  give  some  thought  to 
reducing  the  tolerance  limits. 

Of  more  significance  at  the  present  time  is  the  use  of  county  assess- 
ment ratios  in  computing  the  amount  of  state  aid  school  districts  are 

31  Figure  indicates  the  percentage  increase  in  the  roll  as  ordered  by  the  board. 

32  Tulare  did  not  comply  and  was  sustained  by  the  Tulare  County  Superior  Court. 

33  See  1963  assessment  ratios: 

Statewide  average  assessment  ratio:  23.1 

High  ratio:   Sierra   27.1 

Low  ratio:  Nevada  19.1  ,     ,„  „        ,      v    .^a  aoa    t 

In  this  particular  example,  assume  a  property  is  worth  (full  value)  $100,000.  In 
Sierra  County,  it  would  have  an  assessed  value  of  $27,100  while  in  Nevada  County 
it  would  have  an  assessed  value  of  $19,100.  Assume  a  junior  college  district 
levied  a  Soc*  tax  on  both  properties.  Although  both  are  of  equal  value,  the  Rierra 
County  taxpayer  will  pav  $'j4.85,  while  the  Nevada  County  taxpayer  will  pay 
$66.85,  a  difference  of  $28.  Due  to  the  differences  in  assessment  ratios  the 
Sierra  County  taxpayer  will  pay  40  percent  more  in  taxes  than  the  Nevada 
County  taxpayer  on  the  same  tax  rate  to  the  same  unit  of  government  on  prop- 
erty with  same  value. 
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entitled  to  receive.  A  portion  of  the  money  apportioned  to  California 
school  districts  is  distributed  on  the  basis  of  need.  In  measuring  need, 
the  "modified"  assessed  valuation  of  a  district  is  used.  A  district  with 
a  low  assessed  value  may  be  a  "needy  district"  or  it  may  be  a  district 
where  a  low  assessment  ratio  is  being  used.  To  insure  that  all  districts 
are  treated  equally  in  the  measurement  of  need,  the  assessed  value  in 
each  district  is  adjusted  upward  or  downward  by  a  factor  determined 
by  the  county's  assessment  ratio. 

There  has  been  some  controversy  over  the  way  the  board  arrives  at 
a  determination  of  county  assessment  ratios.  Essentially  this  process 
involves  sampling  and  trending  techniques.  Each  county  is  physically 
appraised  once  every  three  years  by  personnel  in  the  board's  Division 
of  Intercounty  Equalization.  Tl>e  assessment  ratio  is  derived  from  a 
trending  process  based  on  statistical  data.  In  the  counties  that  are 
physically  appraised,  a  stratified  random  sample  of  properties  on  the 
county's  last  completed  roll  is  selected,  and  the  full  value  of  these 
properties  is  determined  by  the  board's  well-trained  appraisers.  The 
sample  is  obtained  by  dividing  the  assessments  on  the  local  roll  into 
a  series  of  groups.  For  example,  all  property  assessed  at  less  than 
$2,000  on  the  secured  roll  constitute  group  1.  Properties  are  then 
picked  at  random  from  among  those  in  each  of  the  groups.  A  relatively 
smaller  percentage  of  properties  in  the  lower  value  group  are  selected, 
while  a  relatively  higher  percentage  of  properties  in  the  lightly  popu- 
lated groups,  which  are  the  high  value  groups,  are  picked. 

By  expanding  the  findings  from  this  sample,  an  estimate  is  made 
of  the  full  cash  value  of  all  locally  assessed  property  within  the  county. 
This  estimate  is  then  projected  for  one,  two,  or  three  years.  The  pro- 
jected full  cash  value  is  then  compared  with  the  value  shown  on  the 
county's  assessment  roll  to  determine  the  assessment  ratio  for  the 
county. 

To  project  the  full  value  estimate,  the  board  uses  a  statistical  process 
known  as  trending.  This  trending  is  done  by  economic  indicators  and 
three  are  used  specifically — school  enrollment,  sales  of  retailers,  and 
wages  in  covered  employment.  These  indices  are  processed  into  a  mul- 
tiple regression  equation  to  forecast  the  full  cash  value  of  a  county  for 
a  given  year. 

Counties  may  formally  appeal  this  assessment  ratio  only  if  the  Board 
of  Equalization  proposes  to  issue  an  intercounty  order  to  increase  or 
decrease  the  county  roll.  However,  the  county  assessor  is  privileged 
at  all  times  to  discuss  and  review  with  the  board 's  appraisers  the  assess- 
ments which  are  being  made.  There  is  also  an  opportunity  for  the 
county  assessor  to  discuss  the  assessment  ratio  with  the  top  staff  of  the 
board  and  the  board  itself  during  the  month  of  August. 

The  procedures  for  the  appeal  from  the  findings  of  the  Board  of 
Equalization  need  to  be  improved  because  of  the  importance  of  an 
assessment  ratio  to  a  county  in  the  allocation  of  school  funds.  If  the 
lien  date  were  moved  back  to  January  1  as  previously  discussed,  this 
would  allow  adequate  time  for  all  counties  that  wish  to  appeal  to  do  so. 
Under  the  present  calendar,  a  substantial  number  of  appeals  would 
either  wreak  havoc  with  the  operations  of  the  board  or  result  in  very 
perfunctory  hearings. 
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Criticisms  of  the  board's  work  in  the  determination  of  assessment 
ratios  are  frequently  heard  from  those  at  the  county  l^vd  Indmd^^^^^ 
a^Draisals  made  by  the  board's  appraisers  are  always  subject  to  dispute. 
San  Francisco  Assessor  Russell  Wolden,  told  the  Assembly  Committee 
on  Revenue  and  Taxation  that  the  board  is ''working  from  sale,  prices 
which  we  don't  think  are  value."  ^^  According  to  Ronald  Welch,  the 
board's  Assistant  Executive  Secretary,  for  property  taxes: 

-A  complaint  that  we  frequently  hear  from  assessors  is  that  our 
mtn  always  appraise  at  the  upper  end  of  the  range  withm  which 
differences  of  opinion  are  expected  of  equally  competent  appraisers^ 
Those  of  us  who  hear  only  of  the  appraisals  with  which  the 
_rs  disagree  tend  to  feel  this  way,  too,  but  the  bes  test^we 
can  run  do  not  support  the  conclusion.  In  a  paper  that  I  circu- 
lated among  you  in  September,  I  pointed  out  that  the  recent  sales- 
ratio  studied  of  the  Bureau  of  the  Census  produced  results  ^^^-Ij 
comparable  to  ours  for  residential  properties-by  far  the  most 
important  segment  of  most  county  assessment  rolls.  A  second  test 
hat  we  have  run  in  a  number  of  counties  is  a  comparison  of  sales 
pr^eelwith  our  appraised  values  of  urban  properties  that  were  m 
one  of  our  triennial  surveys  and  were  sold  under  value-indicatrve 
conditions  before  we  next  surveyed  the  P^nnty.  The  aggregate  sale 
price  of  such  properties  in  a  county  is  usually  5  to  10  percent 
Lre  than  the  aggregate  value  ascribed  to  them  by  onr  appraiser  ^ 
Undoubtedly  we  do  overappraise  some  properties,  but  I  think  it 
can  safely  be  asserted  that  we  underappraise  others.  On  balance, 
H^eems  probable  that  the  underappraisals  at  ^^^  equa^the  over 
appraisals  in  number  and  in  their  contribution  to  a  county  s  assess- 
ment ratio. ' '  ^^ 

I  fun  cash  value  and  when  we  come  around  -d  make  a  ne     s-^^^^^ 
we  find  that  we  haven't  projected  fast  enough.  I  think  this  is  a 
difficulty  that  those  of  us  in  California  face  almost  constantly  We 
cannot  believe  that  market  values  are  increasing  as  ^aPidly  as  they 
are    And  we  have  not  been  able  to  formulate  a  mathematical  ex- 
pressfon  that  gives  effect  to  this  very  rapid  -se  in  values  that  we 
are  experiencing.  We  are  still  striving  to  find  this  answer. 
An  evaluation  of  the  board's  work  in  the  intercounty  equalization 
arel  wS  ma?le  by  the  Joint  Interim  Comn.ittee  on  Ass^^^^^^^ 
Professor  George  M.  Kuznets,  of  the  Department  of  Statistics  at  tne 
University  of  California,  made  the  study  and  concluded: 

-1    Control  of  fieldwork  appears  to  have  been  adequate  enough 
to  insure  that  significant  selection  biases  did  not  occur. 

iri^I^ent  to  Assembly  Committee  on  Bevenue  and  Taxation.  December  16.  1963. 

in  San  Francisco.  .        „_„a„v,  v.v  "Rnnnlrl  B    Welch,  assistant 

»A  Second  Look  at  Intercounty  Equalization,  Bpeed^hy^^^^^  the  1963  Confer- 

executive  secretary,  California  State  Board  of  Bqual^^^^^^  ^^^^ 

on  April  15,  1964. 
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"2.  The  relative  standard  errors  of  estimates  of  base-year  mar- 
ket value  of  locally  assessable  property  were  small,  ranging  from 
about  1  to  4  percent. 

"3.  Stratification  by  total  assessed  value  was  effective  in  con- 
trolling sampling  variability.  Samples  many  times  larger  than 
those  used  would  have  been  required  to  attain  the  sampling  reliabil- 
ity without  stratification. 

"4.  The  trending  equation  appears  to  have  performed  satisfac- 
torily as  a  short-term  extrapolation  device.  While  the  statistical 
basis  of  this  procedure  is  not  as  well  established  as  that  of  the 
sampling  estimates,  its  use  was  justified  by  the  large  savings  it 
made  possible. 

"It  should  be  emphasized  that  our  review  was  restricted  entirely 
to  the  statistical  aspects  of  the  board's  determinations.  We  have 
not  examined  the  validity  of  the  appraisal  methods  used  by  the 
board  in  the  valuation  of  assessable  property.  "^^ 

Although  there  is  no  reason  to  believe  that  these  conclusions  are  not 
still  valid,  in  view  of  the  criticisms  which  continue  to  be  made,  it  may 
be  wise  to  restudy  this  process  in  depth  during  the  next  interim  period. 

V.  CITY  DUPLICATION  OF  PROPERTY  ASSESSMENT 

Assessment  of  property  for  tax  purposes  is  a  function  of  each  of  the 
58  counties  in  the  state.  At  one  time  all  the  cities  also  assessed  prop- 
erty, but  most  have  recognized  the  savings  available  for  local  budgets 
by  accepting  the  figures  of  the  county  assessor  and  having  the  county 
collect  city  taxes.  Of  the  385  cities  in  the  state  with  authority  to  levy 
1964r-65  taxes,  only  54  still  had  an  office  of  assessor  and  determined 
their  own  assessments  for  property  tax  purposes.  Records  of  the  Board 
of  Equalization  indicate  that  in  the  fiscal  year  1961-62  these  54  cities 
spent  $1,560,000  to  do  assessing,  a  job  which  their  counties  would  have 
performed  at  the  maximum  statutory  rate  specified  in  Government  Code 
Section  51514  for  $145,000.  Since  the  county  had  to  assess  each  parcel 
of  property  in  the  city  during  its  own  assessment  review  the  process  was 
duplicated  by  the  city. 

General-law  cities  are  limited  in  their  bonding  capacity  to  15  percent 
of  their  assessed  valuation,  but  they  can  raise  their  debt  limit  at  will  by 
arbitrarily  adjusting  assessed  values.  Retaining  this  assessment  function 
to  allow  oneself  to  override  a  safe  bonding  capacity  is  no  justification 
for  the  duplication;  it  is  another  argument  for  transfer  to  the  county 
level.  The  15  percent  bonding  limit  was  put  on  the  books  to  keep  cities 
from  spending  themselves  into  too  much  debt,  but  with  present  loop- 
holes it  does  not  work  in  practice.  Last  year  one  city  which  did  not  have 
its  own  assessor  recreated  the  office  and  tripled  the  previous  county  as- 
sessment in  order  to  float  a  large  bond  issue.  As  soon  as  the  bonds  were 
safely  sold,  the  assessing  job  went  back  to  the  county. 

Many  of  these  54  cities  do  not  actually  do  the  field  assessing  them- 
selves. They  simply  take  the  county  roll  and  use  it  as-is  or  factor  its 
values,  but  all  these  cities  collect  their  own  taxes. 

•*  Joint  Interim  Committee  on  Assessment  Practices,  Final  Report,  Sacramento,  May 
1959,  p.  96. 
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By  factoring  the  county  assessed  valuations  upward  the  cities  create 
artificially  lower  tax  rates. 

"We  are  not  doing  any  independent  assessing.  The  county  does  a 
lot  of  it  for  us.  Just  as  a  matter  of  some  mechanics,  we  do  wish  to 
inform  you  that  we  take  the  county  values  and  then  double  them, 
and  apply  the  tax  rate  which  we  have."  ^^ 

If  the  county  assesses  a  particular  piece  of  property  at  $5,000  and 
applies  a  tax  rate  of  $6  per  $100  of  assessed  value  the  homeowner  pays 
$300  in  taxes.  By  factoring  the  $5,000  valuation  up  to  $7,500,  the  city 
need  levy  a  rate  of  only  $4  per  $100  to  derive  the  same  income.  At  first 
glance  the  city  appears  to  have  lower  taxes,  but  the  truth  will  become 
apparent  when  the  tax  bill  arrives.  In  addition,  the  city  bill  will  contain 
costs  of  the  assessment  roll  which  they  buy  from  the  county,  labor  and 
machine  time  to  factor  the  roll,  and  the  cost  of  processing  thousands  of 
individual  bills.  The  postage  alone  is  a  sizeable  added  expense. 

No  trained  group  of  property  assessors  is  needed  by  a  city  w^hich 
simply  adjusts  the  roll  prepared  by  county  technicians.  One  person 
with  the  title  ' '  assessor ' '  supervises  a  group  of  clerks  who  do  the  same 
job  as  a  similar  group  of  clerks  at  the  county  level. 

' '  This  does  not,  in  my  opinion,  reflect  a  completely  satisfactory  and 
current  assessment  program,  and  the  maintenance  of  an  adequate 
field-assessing  staff  would  certainly  add  many  thousands  of  dollars 
to  the  figure."  ^^ 

The  city  must  prepare  bills,  meet  the  cost  of  mailing  the  extra  bill, 
and  receive,  record,  deposit,  and  audit  all  the  payments  and  accounts. 
The  only  advantage  to  be  gained  by  this  procedure  is  a  possibility  of 
earlier  receipt  of  funds.  Since  the  city  tax  share  is  normally  only 
one-fourth  of  the  total  tax  bill  sent  by  the  county,  many  property 
owners  will  pay  the  smaller  separate  city  bill  quickly  to  get  it  out  of 
the  way.  A  larger,  combined  bill  means  slightly  slower  payment  and 
because  of  county  administrative  procedure  distribution  of  county 
collected  funds  to  cities  may  lag  collection  by  individual  cities. 

Some  cities  feel  that  by  retaining  their  own  assessment  department 
they  can  control  the  distribution  of  the  taxload  and  thereby  favor 
particular  types  of  development  or  industry.  Due  to  transportation 
routes,  climate,  business  opportunity,  or  some  other  factor  equally 
difficult  to  foresee  the  county  seat  is  not  always  the  largest  city  in  the 
county.  In  these  cases  the  larger  city,  which  naturally  represents  a 
majority  share  of  the  total  assessed  valuation  of  the  county,  wishes  to 
retain  an  assessor  to  prevent  a  shift  of  tax  burden.  This  is  especially 
true  in  agricultural  counties  where  one  or  two  cities  fear  that  the 
courthouse  is  dominated  by  rural  interests.  One  city  has  said : 

"We  have  a  higher  valuation  on  farm  land  which  is  potential  sub- 
division land  than  the  county  has.  Also,  two  of  our  major  arterials 
have,  within  the  past  five  years,  gained  quite  a  number  of  busi- 
nesses which  we  have  reappraised  and  the  county  has  not.  If  we 

38  Letter    from   B.    Earl   Udall,    city   manager,    City    of   Merced,    to   Hon.    Nicholas    C. 

Petris,   January   6,    1964.  .  •,       x      tt  -ntj^u^ioc    n 

39  Letter   form   H.   D.   Weller,   City  Manager,   City   of  Alameda,   to   Hon.    Nicholas   O. 

Petris,  January  6,  19  64  (emphasis  added). 
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accept  the  county  roll  we  would  of  course  realize  the  same  amount 
of  money  but  the  homeowners  would  be  paying  tax  that  has 
formerly  been  paid  by  the  farmer  and  by  the  new  businesses."'*" 

However,  the  opposite  may  be  just  as  true.  In  Plymouth,  the  assessor 
uses: 

".  .  .  the  county  values  but  factors  them  by  multiplying  land 
values  by  3,  improvement  values  by  1|,  and  personal  property 
values  by  1.  This  action  is  designed  to  penalize  the  large  land 
owners  of  the  city.  In  this  instance  five  or  six  owners  of  acreage 
within  the  city  are  being  excessively  taxed  for  the  benefit  of  home- 
owners and  small  businessmen.^^ 

A  survey  in  1964  by  the  State  Board  of  Equalization  found  that  the 
City  of  Isleton  was  apparently  assessing  property  on  the  secured  roll 
at  a  level  45  percent  higher  than  that  used  by  the  county  while  the 
property  on  its  unsecured  roll  was  being  assessed  at  a  fraction  of  the 
assessed  values  on  the  county  roll.  It  was  found  that  the  overall  ratio 
was  not  as  bad  as  it  appeared  on  first  blush  because  some  of  the  prop- 
erty that  the  county  assessed  on  the  unsecured  roll  appeared  on  the 
secured  roll  of  the  city.  After  adjustments  were  made  for  this  situa- 
tion, it  was  found  that  the  property  on  the  city's  unsecured  roll  was 
being  assessed  9  percent  higher  than  the  comparable  property  was 
assessed  by  the  county.  Compare  this  with  the  45-percent  figure  for 
properties  on  the  secured  roll. 

The  situation  really  is  bad  when  assessments  on  individual  properties 
are  related.  A  comparison  of  the  assessed  values  of  53  properties  on 
the  county's  unsecured  roll  with  the  comparable  values  that  the  city 
placed  on  these  .same  properties  disclosed  that  the  city's  values  ranged 
from  a  low  of  11  percent  to  a  high  of  464  percent  of  the  county  values. 
It  is  impossible  to  justify  such  wide  deviations.  There  were  16  cases 
where  the  city  had  not  assessed  personal  property.  Most  of  these  repre- 
sented boats,  but  a  few  involved  household  personalty.  City  assessments 
came  within  50  percent  of  those  of  the  county  in  only  16  cases. 

It  is  difficult  to  understand  why  a  property  owner  will  not  register 
a  protest  when  his  property  is  assessed  almost  three  times  as  much  as 
it  should  be  and  40  times  as  much  as  the  property  most  grossly  under- 
assessed on  the  city  roll.  Perhaps  people  don't  know  what  steps  to  take 
to  obtain  redress  or  don't  believe  enough  city  taxes  are  at  stake  to 
warrant  protesting  their  assessmertts  and  appearing  before  the  city 
council  when  it  sits  as  an  intracity  equalization  board. 

Where  assessors  are  elected  and  have  been  political  powers  in  their 
communities,  thej^  naturally  expound  the  view  that  assessing  is  one  of 
the  strong  arms  of  home  rule — a  very  effective  political  argument  when, 
as  in  several  charter  cities,  a  vote  of  the  people  is  necessary  to  approve 
a  transfer  to  the  county. 

In  one  city  still  doing  its  own  assessing,  the  personal  property  of  a 
city  councilman  is  assessed  at  $400  while  the  county  has  a  value  of 

*"  Letter  from  Fay  C.  Short,  Citv  Clerk  and  City  Assessor,  City  of  Delano,  to  Hon. 
Xicholas   C.    Petris,   January   29,    1964. 

*'■  Letter  from  John  B.  Marshall,  State  Board  of  Equalization,  to  Raymond  R.  Sulli- 
van, May  22,  1964. 
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$2,200  on  the  same  property.  This  city  assesses  all  other  property  sub- 
stantially higher  than  the  county. 

For  many  years  general-law  cities  were  restricted  by  law  to  a  tax 
rate  of  $1  per  $100  of  assessed  valuation  for  their  general  fund  reve- 
nues. This  limitation  was  lifted  by  the  1961  Legislature  by  enactment 
of  Section  43072  of  the  Government  Code.  This  new  section  allows  gen- 
eral-law cities  to  factor  their  $1  rate  limit  rather  than  forcing  them  to 
factor  the  assessed  values.  This  permits  these  cities  to  use  the  county's 
rolls  and  effect  savings  in  their  municipal  budgets.  But  some  cities  feel 
more  secure  with  their  $1  rate  : 

''The  city  at  present  adds  50  percent  to  the  county  assessor's 
figures  before  calculating  the  tax  bills.  This  enables  us  to  stay 
within  the  $1  tax  limit  for  the  general  fund.  Although  recent  legis- 
lation allows  a  tax  rate  in  excess  of  the  $1  limit  following  _  the 
transfer  of  tax  collection  functions  to  the  county,  the  tax  rate  limit 
would  then  be  no  less  arbitrary  than  the  present  figure  of  $1."^^ 

This  city  has  probably  had  a  $1  tax  rate  since  it  was  first  incorporated 
and  hopes  never  to  change  it.  They  can  point  ''proudly"  to  the  con- 
stant rate.  They  may  never  raise  their  tax  rate,  but  they  can  change 
the  assessment  level  every  year  to  accomplish  the  feat. 

Cities  doing  their  own  assessing  are  burdened  with  further  adminis- 
trative procedure  which  duplicates  county  programs.  Applicants  for 
the  veterans'  exemption  and  the  welfare  exemption  (which  includes 
religious,  hospital,  and  charitable  organizations)  must  file  m  both  the 
city  and  the  county.  In  many  cases  a  man  eligible  for  the  veteran  s 
exemption  at  the  county  level  will  find  himself  with  the  same  total 
assets  but  ineligible  at  the  city  level  after  the  city  factors  up  his 
assessed  valuations.  These  city  councils  must  also  sit  as  boards  of  equal- 
ization every  year  to  hear  the  complaints  of  their  citizens  and  explain 
the  difference  in  city  and  county  assessments  on  the  same  piece  of 
property. 

The  transfer  of  the  assessing  function  from  these  54  cities  to  their 
counties  would  involve  no  extra  work  for  the  county  staffs  since  they 
already  assess  each  piece  of  property  the  city  is  assessing. 

"I  feel  that  the  county  assessor's  office,  with  its  large  staff  of 
trained  appraisers,  can  more  equitably  assess  property  withm  the 
city  than  any  one  man  we  might  hire  as  city  assessor.  The  county 
presently  employs  eight  appraisers  who  specialize  m  residential, 
rural,  and  commercial  property  as  well  as  three  personal  property 
appraisers.  In  addition,  three  timber  appraisers  are  employed  who 
would  also  assess  lumber  mills  within  the  city.  The  utilization  ot 
these  specialists  as  opposed  to  one  full-time  general  appraiser 
should  result  in  more  equitable  assessments  throughout  the^  city. 
.  .  .  This,  I  feel,  reflects  the  trend  to  higher  quality  of  service  at 
a  lower  cost  to  the  city  which  we  hope  to  achieve  for  Eureka. 

Surveys  by  the  Board  of  Equalization  show  that  cities  could  reduce 
their  tax  rates  an  average  of  5  percent  by  discontinuing  their  assessing 

42  Letter  from  Race  N.  V^^ilt,  City  Manager,  City  of  Coronado,  to  Hon.  Nicholas  C. 
.3MemorL'ndifm7r7m'cV  minager  to  mayor  and  council  of  Eureka.  October  18.  1963 
(emphasis  added). 
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and  collecting  programs,  and  individual  cities  could  slice  from  2  per- 
cent to  30  percent  off  their  budgets.  One  city  is  actually  spending  30 
percent  of  its  property  tax  income  on  administration  of  the  tax ! 

Early  in  1964  the  chairman  of  this  assembly  committee  wrote  to  the 
mayors  and  managers  of  the  59  California  cities  that  had  assessed  and 
were  in  the  process  of  collecting  1963-64  taxes,  asking  them  to  consider 
transferring  the  duties  to  their  counties.  Seven  of  the  replies  indicated 
that  action  was  being  taken  to  transfer;  four  said  a  thorough  study 
was  being  made  of  the  advisability  of  continuing  local  assessing.  There 
seems  to  be  no  reason  why  the  few  remaining  cities  which  have  not 
transferred  cannot  do  so.  The  only  satisfactory  argument  presented 
to  this  committee,  in  its  hearings  during  the  1963-64  interim  period, 
was  that  funds  were  available  to  the  city  earlier  in  the  year.  Almost 
400  cities  operate  now  on  the  "delayed"  income  basis,  and  the  54 
remaining  should  recognize  the  savings  available  in  spite  of  the  minor 
financial  problem  to  be  encountered  in  the  first  year  after  transferring. 

After  an  exhaustive  two-year  study,  the  Advisory  Commission  on 
Intergovernmental  Kelations  published  a  detailed  report  on  the  prop- 
erty tax  and  its  administration  in  the  50  states.  One  of  their  recom- 
mendations for  improvement  in  the  administration  of  the  levy  stated: 

"The  geographical  organization  of  each  state's  primary  local 
assessment  districts  should  be  reconstituted,  to  the  extent  required, 
to  give  each  district  the  size  and  resources  it  needs  to  become  an 
efficient  assessing  unit  and  to  produce  a  well-ordered  overall  struc- 
ture that  makes  successful  state  supervision  feasible.  No  assessment 
district  should  be  less  than  countywide  and  when,  as  in  very  many 
instances,  counties  are  too  small  to  comprise  efficient  districts, 
multicounty  districts  should  be  created.  All  overlapping  assessment 
districts  should  be  abolished  to  eliminate  wasteful  duplication  of 
work.  "44 

The  obvious  savings  in  salaries  alone  should  make  the  transfer  ap- 
pealing to  local  government  units.  In  many  cities  the  assessor  also  has 
several  other  titles  so  the  savings  would  not  be  equivalent  to  the  total 
budget  he  supervises ;  however,  the  cost  of  maintaining  maps,  records, 
data  on  property  transfers,  and  the  salaries  involved  in  an  active  and 
accurate  appraisal  and  reappraisal  program  with  continuous  audit 
seems  to  indicate  a  possibility  for  budget  relief  in  financially  be- 
leaguered cities. 

One  final  point  deserves  note.  The  individual  cities  do  not  relinquish 
any  part  of  their  local  fiscal  control  by  transferring.  Although  the 
county  assessments  are  equalized  by  state  law,  cities  set  their  own  tax 
rates  and  receive  payment  from  the  county  treasurers.  With  super- 
vision by  the  State  Board  of  Equalization,  the  county  board  of  super- 
visors, city  government  officers,  and  a  myriad  of  citizens'  committees, 
the  taxpayer  should  never  fear  any  loss  of  home  rule.  If  this  assessing 
and  collecting  function  were  transferred  from  the  city  level  to  the 
county  level,  there  would  be  no  loss  of  autonomy,  but  there  would  be 
substantial  savings  to  local  taxpayers. 

*^  Advisory  Commission  on  Intergovernmental  Relations,  The  Role  of  the  States  in 
Strengthening  the  Property  Tax,  Vol.  1,  U.S.  Government  Printing  Office,  Wash- 
ington, D.C.    (June  1963)   p.   15. 
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TABLE  X 

Cities  Which  Still  Assess  and/or  Collect  Own  Taxes  * 
and  Ratio  of  City  Values  to  County  Values 


Alameda    .99 

Albany 1-00 

Amador 1-00 

Benicia    1.83 

Berkeley    -99 

Calipatria 2.00 

Chico   1.13 

Coalinga    1-27 

Coronado 1-49 

Crescent  City 2.00 

Delano 1.43 

Dorris    1-98 

El  Paso  de  Robles 1.00 

Eureka    .93 

Exeter   1.42 

Healdsburg 1.00 

Hercules    100 

Holtville    2.00 

Imperial    2.00 

lone   1.89 

Isleton 1.45 

King  City 1.00 

Lindsay 1.25 

Livingston     2.00 

Long   Beach 1.22 

Los   Bauos   1.20 

Marysville 1.60 


Merced    2.00 

Montague    1.98 

Napa    1.18 

Orland 1.57 

Oroville 2.00 

Palo   Alto 1.16 

Pasadena 1.51 

Patterson    1.50 

Piedmont 1.20 

Pinole    1.50 

Plymouth    1.73 

Porterville 1.51 

Richmond    1.08 

Sacramento 1.31 

San  Luis  Obispo .95 

San   Mateo   1.91 

Santa  Barbara 1.38 

Shatter    1.44 

Sonora 1.00 

Tehachapi 1.61 

Trinidad    1.35 

Tulare   1.40 

Visalia 1.03 

Watsonville    1.00 

Williams 1.30 

Willows 1.16 

Yuba  City 1.52 


From:  California  State  Board  of  Eiqualization,  Mimeo  Statement,  1964. 


TABLE  XI 
Differences  in  Assessment,  City  of  Berkeley  v.  Alameda  County 


INDUSTRIAL  PROPERTY 
De  Soto  Chem.  Co 

1608  4th 
Shaiid  and  Jurs 

2600  8th 

Shand  and  Jurs 

2600  8th  (Parcel  Two) 
Califurnia  Packing  Co 

2600  7th 

Backman  Display 

914  Grayson 

Hyman  Labs 

2840  8th 
Nu-Lite 

1030  Carleton 
Howell-.Vorth 

2608  San  Pablo 
Duhig  Warehouse 

2331  5th 

Specialty  .Vlfg.  Co 

2332  5th 

Models  of  Industry 

2100  5th 
Parish  Mailing  Service -- --- 

1000  Pardee 
Physics  Int 

2229  4th 
Diablo  Labe --- 

806  Hearst 


City 
assessment 


(LI) 

(LI) 
(LI) 


$1,009,790 
40.290 
420,960 
42,550 
11,410 
55,460 
17,460 
41,000 
19,130 
34,230 
15,400 
12,950 
67.660 
63,130 


County 
assessment 


Difference: 


(LI) 

(LI) 
(LI) 


$1,072,200 
51,800 
447,500 
73,850 
9,550 
61,650 
20,500 
65,450 
22,300 
38,600 
11,600 
11,650 
64,700 
62.000 


City 

higher 

by 


$1,860 


3,800 
1,300 
2.960 
1.130 


City 

lower 

by 


$62,410 
11.500 
26,540 
31.300 


6,190 
3,040 
24,450 
3,170 
4.370 
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TABLE  Xl-Continued 
Differences  in  Assessment,  City  of  Berkeley  v.  Alameda  County 


City 

assessment 


County 
assessment 


Difference: 


City 

higher 

by 


City 

lower 

by 


RESIDENTIAL  PROPERTY 
Hill  Area 

38  Poplar 

819  Cragmont -. 

759  Craemout 

2929  Forest - 

2708  riaremont --. 

2900  Derby 

2940  Forest 

1468  r.rizzlv  Peak 

1448  nri7,zly  Peak 

1452  CinzW  Peak 

1877  Thousand  Oaks 

1869  Thousand  Oaks 

Mid-Rerkeley 

1742  Grant 

1744  Francisco 

1626  Francisco 

1711  Curtis. 

1200  Francisco 

1732  Chestnut -- 

South  of  University 

2605  Haste 

2409  Rnwditch 

2411  Bowditch 

West  Berkeley 

1612  Tyler 

1611  Prince 

1643  Prince 

COMIVIERCIAL  PROPERTY 
U.  A.  Theater... 

2274  Shattuck 
Thousand  Oaks  Theater 

1861 -1867  Solano 
Berkeley  Motors 

2352  Shattuck 
Jay  Vee  Liquor 

1318  University 
Chamber  of  Commerce 

1834  University 
American  Trust  Office  Building 

2140  Shattuck 
Harris  Men's  Clothes 

2018  Shattuck 
Leed's  Shoes 

2160^hattuck 
Sutro  &  Co 

2271  Shattuck 
California  Theater 

2115  Kittredge 
Berkeley  Square  Liquor 

Store  &  Restaurant 

1333  University 
Berkeley  Theater 

2425  Shattuck 
Berkeley  Cylery 

2301  Shattuck 
Jevons  Plumbing  Supply 

1514  University 
Colyear  Motor  Sales 

1548  University 
Chamber  of  Commerce 

1840  University 


(LI) 
(LI) 
(LI) 
(LI) 
(LI) 

(LI) 
(LI) 
(LI) 
(LI) 
(LI) 


$3,100 
3,000 
4,470 
5,830 
8,030 
3,460 
9,350 
6,270 
3,450 
6,740 
3,450 
7,150 


1,070 
3,260 
9.860 
1,.390 
3,810 
2,100 


39,300 
7,740 
8.680 


3,240 
2,900 
3,610 


101,280 
69,360 
96,740 
74,270 
12,920 

393,960 
38,800 
48,600 
29,700 
44,620 
11,580 

25,450 
51,560 

9,840 
10,730 

3,970 


(LI) 
(LI) 
(LI) 
(LI) 
(LI) 


(LI) 
(LI) 
(LI) 
(LI) 
(LI) 


J2,800 
2.400 
3,250 
4,550 
5,900 
3,100 
5,950 
5,500 
1,950 
6,650 
4,550 
5,450 


1,200 
3,600 
5,750 
1,050 
3,400 
1,950 


31,750 
4,450 
5,800 


3,420 
2,150 
2,850 


83,000 
59,300 
76,100 
82,800 
13,250 
502,600 
37,800 
40,600 
30,800 
53,200 
12,600 

19,600 
61,600 
10,600 
14,000 
4,650 


$300 

600 

1,220 

1.280 

2,130 

360 

3,400 

770 

1,500 

90 

1,100 

1,700 


4.110 
340 
410 
150 


7,550 
3,290 
2,880 


750 
760 


18,280 
10,060 
20,640 


1,000 
8,000 


5,850 


$130 
340 


210 


8,530 

330 

108,640 


1,100 
8,500 
1,020 


10,040 

760 

3,270 


Note:    (LI)   Figures  are  assessment  of  land  and  improvement  only. 
SOURCE  :  Random  examination  of  assessment  rolls  of  Alameda  County  and  City  of 
Berkeley,  September  1963. 
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VI.  ASSESSMENT  UNIFORMITY 

Sound  tax  principles  require  all  property  to  be  assessed  equally  in 
relation  to  value.  The  State  Constitution  requires  that  all  propertybe 
assessed  in  proportion  to  value.  Yet  property  in  California  is  not  being 
assessed  equally.  Data  available  to  the  committee  shov^  wide  disparities 
in  assessments  of  property  in  some  counties.  Some  people  are  paying 
more  than  their  fair  share  of  the  tax  burden  due  to  a  higher  than 
average  assessment,  while  other  people  are  paying  less  than  their 
share  because  of  a  lower  than  average  fractional  assessment. 

The  committee  has  received  some  statistical  data  on  property  tax 
uniformity  at  its  public  hearings.  However,  the  primary  sources  of  in- 
formation are  the  United  States  Census  Bureau's  1962  study  of  taxable 
property  values  and  information  developed  from  the  records  of  the 
State  Board  of  Equalization. 

United  States  Census  Bureau  Study  ^^ 

Information  about  real  property  that  changed  hands  during  a  six- 
month  period  in  1961  was  gathered  by  the  Bureau  of  the  Census  on  a 
sample  basis.  From  this  survey,  the  sales  price,  assessed  value  and  the 
sales  assessment  ratio  of  real  estate  involved  in  "measurable  sales"  was 
determined.  This  information  was  published  in  1963  as  part  of  the 
second  report  of  the  1962  Census  of  Governments. 
According  to  tie  Census  Bureau : 

' '  This  survey  was  undertaken  primarily  to  ascertain  the  relation- 
ship between  assessed  value  and  sales  price  for  properties  chang- 
ing hands  on  an  ordinary  market  basis — i.e.,  between  buyers  and 
sellers  dealing  at  arm's  length  with  one  another.  The  survey  pro- 
cedures were  so  planned,  therefore,  as  to  exclude  transfers  between 
relatives  and  other  types  of  transactions  in  which  the  total  money 
consideration  involved  might  not  be  reasonably  regarded  as  the 
current  market  worth  of  the  property  changing  hands.^^  Necessar- 
ily excluded  also  were  (1)  those  sold  properties  for  which  a  distinct 
assessed  value  amount  could  not  be  obtained  from  local  tax  records 
(mainly,  pieces  of  real  estate  that,  as  sold,  represented  only  a 
portion  rather  than  the  entirety  of  an  item  on  the  tax  roll)  ;  and 
(2)  those  sold  parcels  for  which  information  on  type  of  property 
and  sales  price  could  not  be  obtained  from  the  buyer  or  seller, 
as  more  fully  explained  below  under  'Data  Sources  and  Survey 
Procedures.'  "  ^'^ 

Caution  in  the  use  and  interpretation  of  the  statistics  is  urged  by  the 
bureau,  as  certain  limitations  are  inherent  in  their  development.  Fac- 
tors that  must  be  taken  under  consideration  include : 

**1.  The  assessment  ratios  presented  deal  directly  only  with  the 
relationship  found  between  assessed  value  and  sales  price  for  prop- 

«US   Bureau  of  the  Census,  Census  of  Governments:  1962,  Vol.  U    Taxable  Property 

'values,  Washington,   D.C.,   U.S.   Government  Printing  Office,    1963. 
*o  Standards  used  to  guide  this  selection  process  followed  closely  the  recommendations 

of   the   Guide  for  Assessment-Sales   Ratio   Studies   Report   of  the   Committee   on 

Sales  Ratio  Data  of  the  National  Association  of  Tax  Administrators   (Chicago: 

1954) 
"U.S.  Bureau  of  the  Census,  Census  of  Governments:  1962,  Vol.  II,  Taxable  Property 

Values,  op.  cit. 
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erties  subject  to  arm's  length  sales.  This  is,  inevitably,  a  market- 
selected  group,  and  it  comprises  only  a  relatively  small  portion  of 
all  taxable  real  property .^^ 

"  Classificatioii  of  sales  by  kinds  of  property  and  by  assessed- 
value  size  classes,  as  reflected  in  various  tables  of  this  report,  is 
designed  to  take  account  of  differences  that  may  exist  among  the 
several  categories,  the  possibility  remains  that  properties  changing 
hands  may  have  been  subject  to  special  influences  that  make  the 
assessment  ratios  measured  for  them  not  closely  representative  for 
such  property  as  a  whole. 

"2.  The  percentages  of  all  taxable  property  of  various  kinds 
found  to  be  involved  in  'measurable  sales'  should  not  be  inter- 
preted as  measuring  the  gross  turnover  rate  of  realty,  since  certain 
transfers  that  are  not  meaningful  for  ratio  calculation  were  neces- 
sarily excluded. 

"3.  Being  based  on  a  sample  rather  than  upon  coverage  of  all 
inscope  transfers,  the  assessment  ratios  shown  in  this  report  are 
subject  to  sampling  variability.  Such  variability  has  been  measured 
and  reported  for  the  simple  sales-based  average  ratios  that  appear 
in  various  tables.  In  some  instances,  it  is  evident  that  a  relatively 
large  variation  is  involved. ' '  *^ 

The  findings  of  the  census  bureau  based  on  sales  data  show  that 
there  are  substantial  differences  among  classes  of  property  in  terms  of 
their  assessed  value  and  sales  prices. 

As  Table  XII  indicates,  the  ratio  of  assessed  value  to  sales  price  is 
almost  twice  as  high  for  residential  property  as  it  is  for  farms. 

TABLE  XII 

Ratio  of  Assessed  Value  to  Sales  Price  by  Classes  of  Property: 
1961,  July-December 

California  United  States 

No.  of  Statetcide  No.  of  Statewide 

measure-  size-tceighted  proper-  size-iceighted 

Class  of  property                               able  sales  average  ties  average 

Nonfarm  residential 107,730  19.6%  711,679  31.9% 

Acreage  and  farms 11,024  10.9  114,301  18.6 

Vacant  lots 26,034  13.9  219,381  19.9 

Commercial  and  Industrial 7,499  17.8  40,156  N/C 

SOURCE:  196S  Census  of  Governments. 

Another  measurement  of  assessment  uniformity  is  the  coefficient  of 
dispersion.  This  shows  to  what  extent  individual  assessments  vary  from 
the  average.  If  all  properties  were  being  assessed  uniformly  at  the 
same  percentage  of  value,  the  coefficient  of  dispersion  would  be  zero. 
Where  the  assessment  practices  are  very  poor  and  a  number  of  proper- 
ties are  assessed  at  a  high  fraction  of  full  value  while  a  number  of 
properties  are  assessed  at  a  low  value,  the  coefficient  of  dispersion  will 
be  high. 

^An  alternative  approach  Is  applied  by  some  state  tax  agencies,  which  compare  as- 
-sessments  with  appraised  valuations  specially  made  for  this  purpose.  The  ap- 
praisal method  permits  preselection  of  a  sample  scientifically  designed  to  repre- 
sent all  taxable  property  subject  to  consideration,  but  necessarily  involves  some 
degree  of  subjectivity  of  individual  judgment. 

«»U.S.  Bureau  of  the  Census,  Census  of  Governments:  1962,  Vol.  II,  Taxable  Property 
Values,  op.  cit. 
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The  procedure  used  to  compute  the  coefficient  of  dispersion  may  be 
illustrated  by  the  following  example : 

Deviation 
Uouse  Ratio  *  from  median 

A    10%  15 

B    20  5 

C    25     (median) 

D    35  10 

E    50  25 

Total  of  deviations  55 

Average  deviation  11 

Coefficient  (11/25)  or  .44  or  44% 
*  Ratio  of  assessed  value  to  full  value. 

The  coefficient  of  dispersion  of  assessments  on  nonfarm  residential 
properties  during  a  six-month  period  of  1961  in  selected  California 
counties  ranged  from  a  low  of  11.4  percent  in  Merced  County  to  a  high 
of  36.4  percent  in  Humboldt  County, 

TABLE  XIII 

Coefficient  of  Dispersion  from  Median  Sales  Based  Assessment  Ratio  on 

Non-Farm  Residential  Property,  Six-Month  Period,  1961, 

for  Selected  California  Counties 

Coefficient  of 

Number  Sales-lased  median      dispersion  from 

County  of  sales  assessment  ratio  median  ratio 

Merced    345  22.8%  11.4% 

Contra  Costa 3,375  22.3  12.1 

Santa  Clara 4,650  22.7  12.8 

Solano    1,000  28.4  13.2 

Butte    675  17.3  13.9 

Shasta    207  19.5  15.9 

Ventura    1,250  19.4  16.0 

Monterey    1,300  23.0  16.3 

Alameda 4,775  17.3  16.8 

Los  Angeles 36,552  20.0  17.5 

San  Mateo 4,300  19.0  17.9 

Orange    6,325  21.1  19.4 

Santa  C^z":" 935  19.8  19.7 

San  Diego  5,125  22.1  19.9 

Sacramento    1,650  24.0  20.0 

Imperial 288  19.1  20.4 

Riverside    2,400  26.2  21.0 

Santa  Barbara 775  21.8  22.0 

San  Joaquin 1,475  24.6  22.4 

Fresno    1,425  20.0  22.5 

Marin     1,325  18.2  22.5 

San   Bernardino 3,775  22.1  22.6 

Sonoma  975  21.9  26.0 

Sonoma     ^^^  26.9 

ftanisrau7"_::::::: 1,250  is.e  28.0 

San  Luis  Obispo 540  21.8  28.0 

Tulare     725  24.4  29.1 

San  Francisco 2,296  10.8  36.1 

Humboldt 420  21.4  36.4 

SOURCE:  U.S.  Bureau  of  the  Census,  Census  of  Governments:  1962,  Taxable  Prop- 
erty Values,  p.  141. 

For  1,356  tax  assessment  areas  of  the  United  States,  the  median  co- 
efficient of  dispersion  for  nonfarm  residential  property  was  25.8  per- 
cent, compared  with  20  percent  for  the  above  counties.  Only  30  percent 
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of  the  assessment  districts  in  the  United  States  had  a  coefficient  of 
dispersion  less  than  20  percent,  while  almost  50  percent  of  the  above 
California  counties  were  below  20  percent. 

TABLE  XIV 

Coefficient  of  Dispersion  from  Median  Sales  Based  Assessment  Ratios, 
Areas  Within  Selected  States:  1961 

Areas  *  having  a  coefficient  of  dispersion  of 

Less  than  15.1-  20.0-  25.0-         30.0-         35.0-         40.0 

State                               15.0%         19.9  2^.9  29.9  34.9           39.9         d:  up 

California    5                9  8  5  __                2              __ 

Arizona 4 

Connecticut 6                2  1  !______ 

Illinois     1                4  5  4  4                1              __ 

Iowa     2                3  2  __  __              __ 

Maryland     3                2  4  !_____ 

Michigan 4                1  4  5  1              __                1 

Nevada    1  1 

New  York 1              __  8  5  2                7                5 

Oregon 5  2  3  __              __ 

Pennsylvania    2                5  7  5  7                13 

Tennessee    1                5  1                1              1 

Texas 2                3  11  5  3                1                2 

Washington     1              __  5  2  3                1                1 

Wisconsin    6  2 

SOURCE:  U.S.  Bureau  of  the  Census,  Census  of  Governments:  1962,  Taxable  Prop- 
erty Values,  pp.  141—153. 
*  Areas  having  at  least  80  measurable  sales  in  six-months  period. 

Staie  Board  of  Equalization  Data 

As  a  result  of  its  duty  to  equalize  property  assessments  among  the 
various  counties,  the  State  Board  of  Equalization  has  collected  data 
on  assessments  in  each  county.  From  this  information,  the  county  assess- 
ment ratios  are  determined,  as  has  been  explained.  The  assessment 
ratios  for  1964  range  from  18.2  percent  in  Butte  and  Lake  Counties  to 
25.9  percent  in  Yuba  County. 

Assessments  made  by  the  board's  appraisers  for  use  in  computing 
county  assessment  ratios  can  also  be  used  to  compute  assessment  ratios 
for  classes  of  property  and  coefficients  of  dispersion  for  each  county. 
At  the  request  of  the  Chairman  of  the  Assembly  Committee  on  Revenue 
and  Taxation,  this  information  was  prepared  from  board  records. 

"We  are  refraining  from  a  general  publication  of  assessment  ratios 
by  classes  of  property  for  all  counties  as  the  figures  developed  from 
the  board's  sample,  while  reliable  for  the  county  as  a  whole,  are  not 
as  highly  reliable  for  a  class  of  property  within  the  county  because 
of  the  small  size  of  the  sample.  When  used,  it  must  be  pointed  out 
that  the  ratio  for  a  class  of  property  does  not  represent  an  absolute 
figure.  Further,  the  assessment  ratios  are  for  land  and  improvements 
(real  property)  only.  According  to  Ronald  B.  Welch,  Assistant  Execu- 
tive Secretary,  State  Board  of  Equalization,  the  ratios  for  personal 
property  are  highly  debatable  because  of  the  fact  that  household  per- 
sonalty is  virtually  impossible  to  appraise.  But  when  the  assessment  ra- 
tio for  a  class  of  property  in  a  county  exceeds  the  assessment  ratio  for 
another  class  of  property  by  more  than  two  to  one,  the  figures  are  of 
significance — not  indicating  a  definite  two-to-one  ratio  but  showing 
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there  may  be  a  serious  question  of  disparity  in  the  equality  of  assess- 
ment on  classes  of  property  within  the  county. 

As  discussed  above,  the  coefficient  of  dispersion  is  also  a  measure  of 
assessment  uniformity.  A  coefficient  of  dispersion  can  be  computed  for 
each  California  county  from  the  appraisals  made  by  the  board  to  com- 
pute the  county  assessment  ratio.  Figures  prepared  for  the  Assembly 
Committee  on  Revenue  and  Taxation  indicate  that  the  coefficient  of  dis- 
persions in  California  range  from  a  low  of  12  in  Santa  Clara  County 
to  a  high  of  184  in  Lake  County.  A  zero  rating  would  represent  com- 
plete assessment  uniformity.  The  higher  the  figure  the  more  the  varia- 
tion in  assessment  ratios  between  properties. 


TABLE  XV 
Assessment  Ratios,  California  Counties:  1960-1964 


Counties 


Alameda 

Alpine. -. 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa. 

Del  Norte 

El  Dorado 

Fresno 

Glenn. 

Humboldt 

Imperial 

Inyo — 

Kern. 

Kings 

Lake 

Lassen 

Los  Angeles.. 

Madera 

Marin 

Mariposa 

Mendocino... 

Merced 

Modoc 

Mono 

Monterey 


Nevada. 


1960 


23.4 
22.9 
21.7 
2.04 
23.6 
23.1 
21.5 
22.9 
19.3 
21.0 
24.1 
21.8 
20.1 
20.0 
21.2 
27.0 
23.2 
22.1 
23.3 
20.8 
21.2 
24.5 
20.1 
21.0 
24.0 
21.6 
24.2 
21.6 
23.2 


1961 

1962 

24.1 

21.7 

20.5 

20.8 

21.0 

21.1 

19.6 

19.8 

19.2 

23.2 

21.9 

21.5 

22.6 

23.1 

26.5 

25.7 

20.5 

24.1 

21.3 

20.4 

20.0 

20.2 

21.3 

23.7 

21.1 

20.8 

23.0 

23.5 

22.7 

23.7 

22.5 

24.3 

19.3 

21.3 

22.9 

22.2 

24.4 

24.6 

20.8 

21.9 

21.7 

22.3 

23.3 

21.5 

20.7 

24.4 

21.1 

22.5 

24.2 

25.6 

21.5 

21.8 

24.1 

25.2 

21.8 

21.6 

23.9 

23.8 

1963 


21.7 
26.1 
22.9 
20.2 
24.4 
19.5 
23.4 
25.7 
22.4 
20.7 
21.2 
25.3 
20.9 
22.7 
21.6 
24.3 
21.7 
22.8 
24.0 
20.9 
20.8 
19.7 
25.5 
21.5 
24.1 
21.6 
25.8 
22.6 
19.1 

1960 


21.7 
25.7 
19.5 
18.2 
19.2 
20.5 
23.0 
23.7 
21.3 
20.9 
20.7 
21.4 
18.5 
23.5 
20.9 
20.6 
18.2 
21.4 
22.7 
20.8 
21.4 
20.1 
24.9 
22.0 
24.5 
19.8 
21.6 
22.5 
20.8 


Counties 


Placer. 

Plumas 

Riverside 

Sacramento 

San  Benito-- 

San  Bernardino.. 

San  Diego 

San  Francisco 

San  Joaquin 

San  Luis  Obispo. 

San  Mateo 

Santa  Barbara... 

Santa  Clara 

Santa  Cruz 

Sliasta 

Sierra 

Siskiyou 

Solano 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare. 

Tuolumne 

Ventura 

Yolo. 

Yuba.. 


1960 


1961 


1962 


19.8 
21.3 
24.1 
22.8 
20.2 
24.6 
22.7 
22.8 
23.2 
21.9 
22.7 
21.1 
20.3 
25.0 
24.2 
20.8 
26.6 
21.7 
23.6 
23.3 
19.4 
20.6 
19.3 
23.0 
23.8 
22.3 
25.6 
23.0 
23.3 

1963 


22.9 
24.4 
25.4 
22.8 
23.3 
23.3 
21.1 
23.7 
23.5 
21.8 
22.6 
21.0 
19.8 
26.3 
23.6 
21.4 
24.1 
21.5 
22.9 
25.3 
19.7 
20.3 
19.7 
23.1 
22.7 
19.2 
25.0 
20.3 
24.0 

1964 


1962 


23.8 
21.2 
21.2 
23.8 
25.8 
24.9 
21.8 
24.8 
24.2 
23.1 
20.1 
21.4 
20.4 
24.7 
24.9 
23.7 
26.6 
23.8 
23.9 
23.0 
19.8 
20.9 
22.4 
23.3 
24.1 
22.6 
22.4 
21.8 
23.0 


1963 


23.9 
22.2 
21.6 
23.8 
23.3 
25.6 
21.3 
23.8 
21.7 
22.6 
21.7 
21.8 
20.2 
24.7 
21.6 
20.4 
27.1 
23.0 
24.6 
23.2 
19.4 
23.3 
19.8 
20.3 
24.7 
22.4 
22.5 
21.5 
25.0 


Statewide  average 22.6%        23.4%       23.8%        23.1%        22.1% 


1964 


19.8 
22.8 
20.7 
23.5 
23.2 
20.6 
20.5 
23.9 
22.1 
22.7 
22.2 
19.2 
20.4 
24.5 
21.8 
21.3 
21.9 
22.8 
22.5 
22.6 
19.1 
22.6 
20.8 
22.6 
20.8 
21.5 
23.4 
22.0 
25.9 


SOURCE:  California  State  Board  of  Equalization,  Annual  Reports,  1959-1960,  1962- 
1963. 


TABLE  XVI 

Real  Property  Assessment  Ratios  by  Class  of  Property:  Counties  With  Ratio 
on  One  Class  Twice  That  of  Another 

Assessment  ratios 

County  Survey  year      Residential         Rural         Commercial    Industrial 

Fl    Dorado  1902  23.0%  10.7%  21.2% 

rL'^.S'!-:::::::::  1962        25.7       13.2        24.0        15.4% 

San  Francisco 1962  10.9  20.0  21.7 

Santa   Barbara 1962  20.4  13.3  17.4  9.3 

Shasta 1962  20.9  12.1  20.2  25.3 

SOURCE :  Computed  from  sample  assessments  made  by  State  Board  of  Equalization, 
Division  of  Intercounty  Equalization. 
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TABLE  XVII 

CoeflFicients  of  Dispersion  of  Ratios  of  Assessed  to  Full  Cash  Value  of  Locally 
Assessed  Real  Property,  by  Property  Use-Type 


County 

Survey  year 

Coefficient  of 
dispersion 

County 

Survey  year 

CoefiScient  of 
dispersion 

1961 

1960 
1960 
1960 
1960 
1961 
1960 
1961 
1962 
1961 
1960 
1960 
1960 
1961 
1962 
1960 
1960 
1961 
1961 
1962 
1962 
1961 
1961 
1962 
1962 
1960 
1960 
1962 
1962 

16 
51 
71 
29 

120 
75 
19 
64 
32 
57 
28 
41 
74 
84 

104 
79 

184 
45 
15 
80 
19 
44 
49 
28 
26 
42 
36 
14 
44 

1960 
1961 
1961 
1962 
1962 
1960 
1960 
1962 
1962 
1961 
1961 
1960 
1962 
1961 
1962 
1962 
1960 
1962 
1960 
1961 
1962 
1962 
1961 
1962 
1960 
1960 
1961 
1961 
1961 

18 

39 

40 

Butt€  

32 

14 

41 

27 

Del  Norte 

18 

El  Dorado  

35 

22 

Glenn... 

46 

Humboldt 

34 

27 

12 

Kern  . 

30 

Shasta 

32 

59 

50 

23 

44 

22 

Sutter   

34 

72 

Trinity 

77 

Tulare    

77 

44 

127 

Yolo. 

31 

Yuba  

70 

SOURCE :  Computea  from  sample  appraisals  made  by  State   Board  of  Equalization, 
Division  of  Intercounty  Eaualization. 


In  view  of  the  above  assessment  ratios  and  coefficients  of  dispersion, 
it  is  clear  that  all  property  is  not  being  assessed  uniformly  in  propor- 
tion to  its  value. 

Standard  Rafio 

To  provide  for  more  uniformity  in  assessments,  it  has  been  suggested 
that  the  Legislature  require  all  property  to  be  assessed  at  a  certain 
percentage  of  value  more  descriptive  of  actual  practice  than  the  pres- 
ent full  value  requirement.  Richard  Nevins,  member  of  the  State  Board 
of  Equalization,  who  has  been  advocating  a  standard  ratio  for  a  num- 
ber of  years,  cites  several  reasons  why  a  standard  ratio  is  needed. 
According  to  Nevins,  protection  for  the  taxpayer  is  the  most  important 
reason  for  a  standard  ratio. 

.  .  .  "He  is  protected  two  ways.  First,  he  understands  how  his 
assessment  was  made.  Second,  he  is  assured  that  every  other  tax- 
payer is  being  treated  the  same. 

"Let  us  remember  that  my  board,  the  State  Board  of  Equaliza- 
tion, was  created  in  1879,  to  deal  with  unequal  payment  of  state 
property  tax.  In  fact,  as  I  understand  it,  one  of  the  reasons  for 
calling  the  constitutional  convention  of  that  year  was  to  deal  with 
tax  abuses. 

"People  are  not  too  happy  to  pay  any  taxes,  but  they  are  ex- 
ceedingly unhappy  when  they  believe  that  they  are  paying  more 
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there  may  be  a  serious  question  of  disparity  in  the  equality  of  assess- 
ment on  classes  of  property  within  the  county. 

As  discussed  above,  the  coefficient  of  dispersion  is  also  a  measure  of 
assessment  uniformity.  A  coefficient  of  dispersion  can  be  computed  for 
each  California  county  from  the  appraisals  made  by  the  board  to  com- 
pute the  county  assessment  ratio.  Figures  prepared  for  the  Assembly 
Committee  on  Kevenue  and  Taxation  indicate  that  the  coefficient  of  dis- 
persions in  California  range  from  a  low  of  12  in  Santa  Clara  County 
to  a  high  of  184  in  Lake  County.  A  zero  rating  would  represent  com- 
plete assessment  uniformity.  The  higher  the  figure  the  more  the  varia- 
tion in  assessment  ratios  between  properties. 


TABLE  XV 
Assessment  Ratios,  California  Counties:  1960-1964 


Counties 


Alameda 

Alpine 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa. 

Del  Norte 

El  Dorado 

Fresno 

Glenn 

Humboldt 

Imperial 

Inyo 

Kern... 

Kings 

Lake 

Lassen 

Los  Angeles.. 

Madera 

Marin 

Mariposa 

Mendocino... 

Merced 

Modoc 

Mono 

Monterey 

Napa 

Nevada - 


1960 


23.4 
22.9 
21.7 
2.04 
23.6 
23.1 
21.5 
22.9 
19.3 
21.0 
24.1 
21.8 
20.1 
20.0 
21.2 
27.0 
23.2 
22.1 
23.3 
20.8 
21.2 
24.5 
20.1 
21.0 
24.0 
21.6 
24.2 
21.6 
23.2 


1961 


24.1 
20.5 
21.0 
19.6 
19.2 
21.9 
22.6 
26.5 
20.5 
21.3 
20.0 
21.3 
21.1 
23.0 
22.7 
22.5 
19.3 
22.9 
24.4 
20.8 
21.7 
23.3 
20.7 
21.1 
24.2 
21.5 
24.1 
21.8 
23.9 


1962 


21.7 
20.8 
21.1 
19.8 
23.2 
21.5 
23.1 
25.7 
24.1 
20.4 
20.2 
23.7 
20.8 
23.5 
23.7 
24.3 
21.3 
22.2 
24.6 
21.9 
22.3 
21.5 
24.4 
22.5 
25.6 
21.8 
25.2 
21.6 
23.8 


1963 


21.7 
26.1 
22.9 
20.2 
24.4 
19.5 
23.4 
25.7 
22.4 
20.7 
21.2 
25.3 
20.9 
22.7 
21.6 
24.3 
21.7 
22.8 
24.0 
20.9 
20.8 
19.7 
25.5 
21.5 
24.1 
21.6 
25.8 
22.6 
19.1 

1960 


1964 


21.7 
25.7 
19.5 
18.2 
19.2 
20.5 
23.0 
23.7 
21.3 
20.9 
20.7 
21.4 
18.5 
23.5 
20.9 
20.6 
18.2 
21.4 
22.7 
20.8 
21.4 
20.1 
24.9 
22.0 
24.5 
19.8 
21.6 
22.5 
20.8 


Counties 


Orange 

Placer 

Plumas 

Riverside 

Sacramento 

San  Benito 

San  Bernardino. . . 

San  Diego. 

San  Francisco 

San  Joaquin 

San  Luis  Obispo.. 

San  Mateo 

Santa  Barbara 

Santa  Clara 

Santa  Cruz 

Shasta 

Sierra.. 

Siskiyou 

Solano - 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare 

Tuolumne 

Ventura 

Yolo 

Yuba..-. 


1960 


19.8 
21.3 
24.1 
22.8 
20.2 
24.6 
22.7 
22.8 
23.2 
21.9 
22.7 
21.1 
20.3 
25.0 
24.2 
20.8 
26.6 
21.7 
23.6 
23.3 
19.4 
20.6 
19.3 
23.0 
23.8 
22.3 
25.6 
23.0 
23.3 


1961 


1962 


1963 


22.9 

24.4 

25.4 

22.8 

23.3 

23.3 

21.1 

23.7 

23.5 

21.8 

22.6 

21.0 

19.8 

28.3 

23.6 

21.4 

24.1 

21.5 

22.9 

25.3 

19.7 

20.3 

19.7 

23.1 

22.7 

19.2 

25.0 

20.3  I 

24.0  I 

1964 


1962 


23.8 
21.2 
21.2 
23.8 
25.8 
24.9 
21.8 
24.8 
24.2 
23.1 
20.1 
21.4 
20.4 
24.7 
24.9 
23.7 
26.6 
23.8 
23.9 
23.0 
19.8 
20.9 
22.4 
23.3 
24.1 
22.6 
22.4 
21.8 
23.0 


1963 


Statewide  average 22.6%        23.4%       23.8%        23.1%        22.1% 


23.9 
22.2 
21.6 
23.8 
23.3 
25.6 
21.3 
23.8 
21.7 
22.6 
21.7 
21.8 
20.2 
24.7 
21.6 
20.4 
27.1 
23.0 
24.6 
23.2 
19.4 
23.3 
19.8 
20.3 
24.7 
22.4 
22.5 
21.5 
25.0 


1964 


19.8 
22.8 
20.7 
23.5 
23.2 
20.6 
20.5 
23.9 
22.1 
22.7 
22.2 
19.2 
20.4 
24.5 
21.8 
21.3 
21.9 
22.8 
22.5 
22.6 
19.1 
22.6 
20.8 
22.6 
20.8 
21.5 
23.4 
22.0 
25.9 


SOURCE 
1963. 


California  State  Board  of  Equalization,  Annual  Reports,  1959-1960,  1962- 


TABIE  XVI 

Real  Property  Assessment  Ratios  by  Class  of  Property:  Counties  With  Ratio 
on  One  Class  Twice  That  of  Another 

Assessment  ratios 

County  Survey  year      Residential         Rural         Commercial    Industrial 

El   Dorado   1902  23.0%  10.7%  21.2% 

Riverside     _  --  1062  25.0  13.2  24.0  15.4% 

San  Francisco 1962  10.9  20.0  21.7 

Santa   Barbara 1962  20.4  13.3  17.4  9.3 

Shasta 1962  20.9  12.1  20.2  25.3 

SOURCE :  Computed  from  sample  assessments  made  by  State  Board  of  Equalization, 
Division  of  Intercounty  Equalization. 
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TABLE  XVII 

Coefficients  of  Dispersion  of  Ratios  of  Assessed  to  Full  Cash  Value  of  Locally 
Assessed  Real  Property,  by  Property  Use-Type 


County 

Survey  year 

CoefiBcient  of 
dispersion 

County 

Survey  year 

Coefficient  of 
dispersion 

1961 
1960 
1960 
1960 
1960 
1961 
1960 
1961 
1962 
1961 
1960 
1960 
1960 
1961 
1962 
1960 
1960 
1961 
1961 
1962 
1962 
1961 
1961 
1962 
1962 
1960 
1960 
1962 
1962 

16 
51 
71 
29 

120 
75 
19 
64 
32 
57 
28 
41 
74 
84 

104 
79 

184 
45 
15 
80 
19 
44 
49 
28 
26 
42 
36 
14 
44 

Orange 

1960 
1961 
1961 
1962 
1962 
1960 
1960 
1962 
1962 
1961 
1961 
1960 
1962 
1961 
1962 
1962 
1960 
1962 
1960 
1961 
1962 
1962 
1961 
1962 
1960 
1960 
1961 
1961 
1961 

18 

39 

40 

Butte 

32 

14 

41 

San  Bernardino 

27 

Del  Norte 

San  Diego ; 

18 

El  Dorado 

35 

San  Joaquiii 

22 

San  Luis  Obispo 

46 

34 

Santa  Barbara ..  - 

27 

Santa  Clara 

Santa  Cruz 

12 

Kern 

30 

Shasta. 

32 

Sierra 

59 

50 

23 

44 

Stanislaus 

22 

Sutter... 

34 

Tehama 

72 

Trinity 

77 

Tulare 

77 

44 

127 

Yolo 

31 

Yuba. 

70 

SOURCE  :  Computed  from  sample  appraisals  made  by  State  Board  of  Equalization, 
Division  of  Intercounty  Equalization. 


In  view  of  the  above  assessment  ratios  and  coefficients  of  dispersion, 
it  is  clear  that  all  property  is  not  being  assessed  uniformly  in  propor- 
tion to  its  value. 

Standard  Ratio 

To  provide  for  more  uniformity  in  assessments,  it  has  been  suggested 
that  the  Legislature  require  all  property  to  be  assessed  at  a  certain 
percentage  of  value  more  descriptive  of  actual  practice  than  the  pres- 
ent full  value  requirement.  Eichard  Nevins,  member  of  the  State  Board 
of  Equalization,  who  has  been  advocating  a  standard  ratio  for  a  num- 
ber of  years,  cites  several  reasons  why  a  standard  ratio  is  needed. 
According  to  Nevins,  protection  for  the  taxpayer  is  the  most  important 
reason  for  a  standard  ratio. 

.  .  .  "He  is  protected  two  ways.  First,  he  understands  how  his 
assessment  was  made.  Second,  he  is  assured  that  every  other  tax- 
payer is  being  treated  the  same. 

"Let  us  remember  that  my  board,  the  State  Board  of  Equaliza- 
tion, was  created  in  1879,  to  deal  with  unequal  payment  of  state 
property  tax.  In  fact,  as  I  understand  it,  one  of  the  reasons  for 
calling  the  constitutional  convention  of  that  year  was  to  deal  with 
tax  abuses. 

"People  are  not  too  happy  to  pay  any  taxes,  but  they  are  ex- 
ceedingly unhappy  when  they  believe  that  they  are  paying  more 
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than  their  share.  The  property  tax  is  harsh  enough— a  standard 
ratio  will  improve  its  acceptability. "  ^° 
Los  Angeles  County  Assessor  Philip  Watson,  appearing  before  the 
Assembly  Committee  on  Revenue  and  Taxation,  also  supported  the 
standard  ratio : 

"I  believe  we  should  have  legislation  fixing  the  ratio  of  assessed 
value  to  market  value  at  the  level  of  25  percent.  The  property 
owner  should  be  able  to  determine  whether  his  assessment  is  equal- 
ized with  every  other  assessment  in  the  county.  The  ability  to  do 
so  requires  that  the  taxpayer  have  knowledge  of  the  market  value 
upon  which  his  assessment  is  based,  plus  the  assessment  percentage 
generally  prevailing  throughout  the  assessing  jurisdiction.  Our 
Supreme  Court  has  ruled  in  all  its  recent  cases  that  this  is  so  that 
the  road  to  equalization  is  demonstrated  by  knowledge  of  these 
two  factors.  Mr.  Nevins  appeared  before  you  yesterday  m  support 
of  a  standard  ratio  of  25  percent. ' '  ^^ 
Mr.  Watson  told  the  Assessor's  Convention,  held  at  Sacramento  in 
September  1964,  that : 

"It  has  been  the  experience  of  Los  Angeles  County  that  since 
announcement  of  its  25  percent  standard  ratio  the  assessor's  task 
has  been  made  easier  to  the  benefit  of  all— disputes  on  the  matter 
of  assessments  are  confined  to  the  value  of  the  property  m  propor- 
tion to  the  announced  ratio.  Despite  personnel  and  budgetary  con- 
siderations which  impose  limits  on  the  capacity  to  physically  re- 
appraise each  parcel  of  real  estate  every  year,  the  establishment 
of  a  standard  ratio  raises  a  public  yardstick  against  which  every 
taxpayer  at  any  time  may  gauge  the  equity  of  his  assessments.  Fur- 
thermore, elimination  of  the  guessing  game  has^  created  greater 
public  understanding,  acceptance  and  confidence." 
Opposing  the  concept  of  a  standard  ratio  is  San  Francisco  Assessor  , 
Russell  Wolden : 

''Previous  witnesses  before  this  committee  have  recommended 
amending  our  State  Constitution  to  remove  the  full  cash  value 
provision  and  substitute  in  its  place  a  standard  ratio  of  25  percent 
of  assessed  market  value.  Your  committee  rejected  such  a  proposal 
during  the  last  legislative  session.  The  assessors  of  Cahforma,  the 
State  Board  of  Equalization  and  the  County  Supervisors  Associa- 
tion have  consistently  opposed  such  legislation.  We  are  satisfied 
that  establishing  such  a  standard  ratio  would  result  m  a  decreased 
value  of  state  assessed  property  and  a  consequent  shift  ot  taxes 
to  local  property.  Additionally,  our  local  tax  base  would  be  drasti- 
cally cut  and  the  victims  of  this  proposal  would  be  homeowners  and 
small  businessmen ;  those  least  able  to  pay. 

"The  present  state  law  dealing  with  apportionment  of  state 
school  funds  is  adequate  to  equalize  any  difference  m  ratio  which 
the  board  finds  to  exist  between  counties.  County  assessors  work- 

^i^;^  by  Hon.  Richard  Nevins  to  59th  Annual  Conference  of  the  State  Associa- 
.  S  Ji^^e^jt^or^^hi^rwatlon^^"^  ISh^^oSf^ilJ^J^o^n^-  He.enue   and   Taxation. 
Los  Angeles,  November  15,  1963. 
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ing  clofiely  with  the  State  Board  of  Equalization,  are  constantly- 
improving  intracounty  equalization  procedures.  It  is,  therefore, 
my  considered  opinion  that  a  mandatory  standard  ratio  would  fail 
to  serve  any  useful  purpose."  ^^ 

The  opposition  to  a  standard  assessment  ratio  by  the  county  assessors 
is  strong.  At  the  assessors'  1964  convention,  only  two  assessors  (Wat- 
son of  Los  Angeles  and  Broemmel  of  Marin)  voted  for  an  amendment 
which  softened  a  strong  antistandard  ratio  resolution.^^ 

One  of  the  problems  inherent  in  a  standard  ratio  is  enforcement. 
What  if  an  assessor  assesses  property  at  a  lower  figure?  The  State 
Board  of  Equalization  could  be  required  to  equalize  all  counties  to  a 
25  percent  figure — with  a  very  narrow  tolerance  allowed.  This  would 
not  help  intracounty  equalization,  however,  as  those  properties  which 
are  underassessed  would  continue  to  be  underassessed  in  proportion  to 
other  properties  if  the  entire  roll  were  to  be  boosted.  Individuals  who 
are  underassessed  will  not  complain  about  the  fact  at  a  county  board 
of  equalization  hearing.  However,  this  flaw  is  in  the  administration  of 
the  ratio,  not  in  the  standard  itself.  The  standard  ratio,  by  itself,  will 
not  achieve  intracounty  equalization,  although  it  would  be  an  improve- 
ment over  the  present  situation. 

As  noted  above,  as  an  alternate  to  a  standard  ratio,  the  Legislature 
could  insist  that  the  present  law  requiring  full  cash  value  assessments 
be  enforced.  This  would  require  the  reduction  of  tax  rate  and  bond 
limits  but  it  would  be  easier  than  the  enactment  of  a  standard  ratio 
which  might  require  a  constitutional  amendment. 

Other  Suggestions 

It  has  also  been  suggested  that  better  assessment  uniformity  might 
be  achieved  if  the  State  Board  of  Equalization  were  given  the  author- 
ity to  go  into  a  countj^  to  help  rectify  a  situation  where  assessment 
administration  has  completely  broken  down.  This  would  be  analogous 
to  the  power  of  the  Attorney  General  to  move  into  a  county  where 
law  enforcement  has  broken  down.^^  Board  action  could  be  triggered 
by  a  finding  of  an  assessment  ratio  on  one  of  property  twice  that  of 
another  or  a  coefficient  of  dispersion  of  over  100.  As  this  would  be 
used  only  in  extreme  cases,  it  would  not  solve  the  problem  in  the  sit- 
uations where  assessment  inequalities  exist  but  are  not  serious  enough 
to  necessitate  state  intervention. 

It  has  also  been  suggested  that  the  board  increase  the  assessment 
samples  it  takes  in  a  county  so  that  the  results  would  be  statistically 
sound  for  all  classes  of  property,  then  publish  the  results  for  the  tax- 
payers of  the  county  to  see.  This  would  not  correct  unjust  assessments, 
as  the  ratios  are  not  published  until  after  the  appeal  period  is  over  but 
it  would  give  citizens  more  information  from  which  to  work  for  im- 
proved assessment  practices  within  the  county. 

Another  solution  to  the  problem  is  to  make  the  taxpayer  responsible 
for  the  accuracy  of  his  assessment  and  prohibit  payments  in  eminent 

52  statement  of  Russell  Wolden  to  Assembly  Committee  on  Revenue  and  Taxation,  De- 
cember 16,  1963. 

^Assessors  from  Alpine,  Amador,  Calaveras,  Colusa,  Lake,  Mariposa,  Modoc,  Mono, 
Placer,  Plumas,  San  Joaquin,  Santa  Clara,  Santa  Cruz,  Shasta,  Sierra,  Tehama, 
Trinity,  and  Yuba  Counties  were  absent  or  did  not  vote.  All  others  voted  no. 

"  See  California  Constitutionj  Article  V,  Section  21. 


„ii  p»^«K,«i.^,  «>-»»«— s'  ft^  fflp  SCT  tHHfis  tiitf  assessed  value  of  tKe 

fiupttttT,  Bt  B  wdftrily  A»*  ^*^  wmM  xm^frm^  the  uniformity  of  assess- 
;  t»  an?"  arwt  cfiteest.  kowever.  as  many  ta^ayers  probably  wooid 
^jfuM^m^  K  tke:  biope  or  fcnLowle<ise  tkat  tkeir  property  wwdd 
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ization.  The  question  before  them  is  not  the  size  or  amount  of  the 
assessment,  but  its  equity  in  comparison  with  other  properties.  The 
board  revieAVs  one  assessment  in  relation  to  another. 

If  the  petitioner  is  not  satisfied  with  the  results  of  his  hearing,  he 
may  appeal  his  case  in  superior  court ;  but  his  argument  must  be  based 
upon  procedural  error  by  the  board.  He  may  not  question  the  decision, 
only  the  manner  in  which  it  was  reached.  In  the  absence  of  fraud  or 
arbitrary  use  of  its  powers,  the  county  board  is  the  sole  judge  of 
questions  of  fact  and  of  the  values  of  property.  The  decision  of  the 
board  upon  the  evidence  cannot  be  attacked  bj'  new  evidence  on  the 
point  in  a  superior  court.^'^ 

"We  can  see  then  that  complete  authority  for  re\dew  and  settlement 
of  assessment  disputes  remains  with  the  county  board  of  supervisors. 
At  first  glance  this  may  seem  unfair ;  many  people  would  expect  a 
court  to  settle  these  questions.  But  there  is  no  law  in  dispute,  only  a 
matter  of  opinion  of  value — the  assessor  versus  the  property  owner, 
and  the  supervisors  as  elected  responsible  citizens  should  be  able  to 
determine  if  the  assessee  has  shown  conclusively  that  an  incorrect 
assessment  has  been  placed  on  the  property  being  reviewed.  However, 
there  has  been  serious  criticism  of  this  method  of  judging  taxpayers 
appeals. 

Richard  Kevins,  member  of  the  State  Board  of  Equalization,  has 
proposed  that  a  system  of  tax  courts  be  established  to  deal  with  the 
problem  of,  assessment  review.  These  courts  would  take  the  question 
from  the  board  of  supervisors  without  sending  it  to  the  superior  court 
of  the  respective  county. 

"I  think  one  of  the  most  serious  deficiencies  in  property  tax  ad- 
ministration in  California  is  the  lack  of  a  tax  court  which  would 
deal  adequately  with  value  problems.  "We  can  see  from  samples 
that  there  are  great  disparities  from  the  county  averages — and 
it  seems  to  me  that  the  property  taxpayer  in  California  needs  a 
court  in  which  to  seek  redress. °^ 

At  present  the  courts  are  limited  in  their  jurisdiction  to  a  review  of 
the  procedure  used  by  the  board  of  equalization.  They  cannot  review 
the  assessment  itself  as  we  stated  earlier.  In  Best  et  al.  v.  County  of 
Los  Angeles  it  was  stated : 

"The  court  feels  that  the  plaintiff  herein  have  presented  convinc- 
ing evidence  that  as  between  these  property  assessments  in  their 
area  .  .  ,  and  the  assessments  made  in  the  adjacent  areas  .  .  . 
there  is  substantial  inequality.  At  the  outset  this  court  is  frank 
to  state  that  had  the  plaintiffs'  evidence  been  presented  to  him 
in  a  trial  de  novo,  or  had  this  court  been  called  upon  to  pass  upon 
the  evidence  as  an  officer  of  the  county  board  of  equalization,  he 
would  have  no  hesitancy  but  to  grant  assessment  reductions  to 
the  plaintiffs" 

The  judge  then  stated  he  had  no  alternative  under  the  law  but  to 
deny  relief  to  the  plaintiffs. 

^  Bank  of  America  v.  Mtmdo  (1951)   37  Cal.  2d  1. 

**  Hon.  Richard  Xevins  to  Assembly  Committee  on  Revenue  and  Taxation,  Los  Ange- 
les, November  14,  1963. 
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The  state  of  Oregon  has  established  a  tax  court  whose  purpose  is  to : 
enable   a  taxpayer  to  contest  a  relatively  small  disputed 
assessment  before  an  impartial  judge  in  a  manner  which  involves 
the  lowest  feasible  expense  to  the  taxpayer  at  the  earliest  appro- 
priate stage  and  at  a  place  reasonably  near  his  residence. 
Giving  the  taxpayer  the  protection  he  requires  and  deserves  involves 
the  organization  of  a  really  effective  review  board  and  a  set  of  com- 
prehensive rules  under  which  it  may  operate.  It  is  obvious  that  sound 
standards  of  review  must  be  established  and  maintained  m  order  to 
protect  the  taxpayer   from  arbitrary  assessments  and   an  unusually 
constituted    board    of    equalization    which    is    not    capable    of    true 
equalization. 


SECTION  FIVE 

SPECIAL  PROBLEMS  IN  PROPERTY  TAXATION 

I.  Business  Inventory  Tax 

By  Dr.  Harold  M.  Somers 

II.  Assessment  and  Taxation  of  Household  Goods 

By  David  R.  Doerr  and  Raymond  R.  Sullivan 

III.  Homestead  Tax  Exemptions  for  the  Aged  with  Special  Reference 
to  the  Revenue  Effects  of  Alternative  Exemption  Laws  in  Cali- 
fornia 

By  Dr.  Yung-Ping  Chen 

IV.  Property  Taxation  and  Land  Use 

By  David  R.  Doerr  and  Raymond  R.  Sullivan 

V.  Problems  in  the  Application  of  the  Property  Tax  to  California 
Private  Forest  Land  and  Standing  Timber 
By  Guenter  M.  Conradus 

VI.  Taxation  of  House  Trailers 
By  Raymond  R.  Sullivan 

VIL  The  Bank  Tax  in  Lieu  of  Personal  Property  Taxation 
By  Yvette  E.  Gurley 


I 


(145) 


PART  I 


BUSINESS  INVENTORY  TAX 

by 

DR.  HAROLD  M.  SOMERS 

Chairman  of  the  Department  of  Economics  and  Professor  of  Economics 

at  the  University  of  California  at  Los  Angeles 


Assisted  by 
JOSEPH  J.  LAUNIE 


TAXATION  OF  PROPERTY  IN   CALIFORNIA  147 

Few  taxes  have  led  to  such  loud  outcry  as  the  tax  on  personal  prop- 
erty, including  business  inventories.  At  the  present  time  business  in- 
ventories in  the  State  of  California  are  subject  to  property  taxation 
and  are  assessed,  at  approximately  25  percent  of  their  full  valuation/ 
on  the  first  Monday  in  March  of  each  year.  Estimates  show  that  this 
assessed  valuation  is  about  $3  billion  at  the  present  time.^  Taking  an 
average  tax  rate  of  8  percent,  this  means  that  this  revenue  source 
yields  approximately  $240  million  to  the  local  governments. 

INCENTIVES  TO  TAX  AVOIDANCE 

The  fact  that  this  tax  is  assessed  on  a  single  day  each  year  has  led 
to  some  ingenious,  although  not  illegal,  avoidance  behavior  on  the  part 
of  business  firms.  The  tax  presents  a  decided  incentive  for  the  business 
firms  to  have  their  lowest  possible  inventory  on  the  first  Monday  in 
March.  The  routes  to  this  result  are  many  and  varied.  Most  firms  draw 
down  their  inventories  after  the  first  of  the  year  and  attempt  to  get 
by  on  the  lowest  possible  stock  until  the  tax  date  has  passed.  A  great 
many  firms  have  goods  stored  in  transit  in  other  states  such  as  Nevada, 
where  goods  stored  in  transit  are  tax  exempt,  until  the  tax  date  has 
passed.  The  tax  thus  places  a  burden  upon  the  business  community  to 
engage  in  avoidance  techniques. 

TREATMENT  OF  INVENTORIES  IN  OTHER  STATES 

California's  treatment  of  business  inventories,  while  not  unique,  is 
in  the  minority  among  the  states  in  the  treatment  of  goods  stored  in 
transit.  While  Nevada  is  most  often  mentioned  in  this  connection,  every 
state  that  borders  California  has  some  provision  in  its  laws  for  the  tax 
exemption  of  goods  stored  in  transit. 

Table  I  lists  the  special  tax  treatment  afforded  business  inventories 
in  the  several  states.  As  can  be  seen  from  this  table,  35  of  the  51  juris- 
dictions considered  have  some  provision  for  exemption  of  business  in- 
ventories. With  the  exception  of  California,  the  states  that  do  not  have 
any  provision  for  the  exemption  of  business  inventories  are  small  and 
primarily  agricultural. 

SIGNIFICANCE  OF  "FREEPORT"  PROVISIONS 

By  far  the  most  prevalent  provision  is  the  exemption  of  property 
stored  in  transit.  In  practice,  this  usually  means  storage  in  a  warehouse 
at  some  point  along  the  regular  route  to  the  destination.  The  property 
remains  under  the  original  bill  of  lading,  thus  preserving  for  the  ship- 
per the  through  or  "long-haul"  rate.  There  is  a  limitation  of  one  year 
on  such  storage  under  current  Interstate  Commerce  Commission  rail- 
road tariffs.  The  shipper  pays  a  rather  nominal  fee  for  this  storage  in 

1  This  percentage  varies  with  counties  and  runs  as  high  as  50  percent  in  some  areas. 

2  A  breakdown  of  assessed  value  by  counties  is  given  in  Table  III. 
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TABLE  1 
Business  Inventory  Tax  Exemptions  of  the  Several  States 

State  Business  inventory  tax  provisions 

Alabama No  exemption. 

Alaska No  exemption.  _ 

Arizona Property  stored  in  transit  is  exempt. 

Arlcansas No  exemption. 

California No  exemption. 

Colorado  No  exemption.  ,  .  ,    .  ,  , 

Connecticut"" Property  held  in  public  warehouse  which  is  owned  by  non- 
resident persons  or  corporations  is  exempt. 

Delaware No  personal  property  tax. 

District  of  Columbia-_-Property  stored  in  transit  is  exempt. 

Florida No  exemption. 

Georgia No  exemption. 

Hawaii No  exemption. 

JjI^Ijo Property  stored  in  transit  is  exempt. 

Ulinoig Property  stored  in  transit  is  exempt. 

Indiana Property  stored  in  transit  is  exempt. 

lo^a Property  stored  in  transit  is  exempt. 

j5;ansas Property  stored  in  transit  is  exempt. 

Kentucky No  exemption. 

Tnnisiana  Property  stored  in  transit  IS  exempt.  ,  .     ,.  • 

Louisiana Property  stored  intransit ;  food  products  produced  m  Maine 

Maine ^-Mle    stored    for    shipment    outside    the    state;    pleasure 

vessels  stored  in  the  state  by  nonresidents  are  exempt. 

Mflrvland__     .Tangible  personal  property  of  Maryland  corporations  whose 

*  stock  is  subject  to  taxation  is  exempt. 

Massachusetts Property  stored  in  transit  is  exempt. 

Michigan Property  stored  in  transit  is  exempt. 

ATinne%ota  _  Property  stored  in  transit  is  exempt.  ,         .     ^        ^ 

M  nnesota_ Pronertv  stored  in  transit;  and  manufactured  products  pro- 

Mississippi cliced    in    Mississippi    for    later    shipment    elsewhere    are 

exempt. 

Missouri Property  stored  in  transit  is  exempt. 

Arnntnni         No  exemption. 

Nphr-Uka"""    Property  stored  in  transit  is  exempt. 

xrl,  „'in  Property  stored  in  transit  is  exempt. 

New  HamVsMrT Goods   for   out-of-state   delivery,   held   by    the   manufacturer 

New  Hampsnire ^^^^^  ^.^^^  ^^^^  ^^^^^^^  ^^  ^^^^  purchaser  are  exempt. 

New  Jersey Property  stored  in  public  warehouses  is  exempt. 

New  Mexico No  exemption. 

•xT^™  vr^^b  No  personal  property  taxation. 

New  lork     _     Tan-ible   personal   property   held    at   any    seaport   awaiting 

North  Carolma ^^."fp'^'en^  'o  a  foreign  po/t  is  exempt;  as  are  farm  products 

stored  in  public  warehouses. 
North  Dakota  _  Property  stored  in  transit  is  exempt. 

North  Dakota p,operty  stored  in  transit  is  exempt. 

Ok  ahoma  VVJ-Pvoperty  stored  in  transit  is  exempt. 

O      on  -__V_V_ Property  stored  in  transit  is  exempt. 

Pen''nsyr;a"nia"V_'"-V_-No  personal  property  tax. 

■Rhode  Island         No  exemption. 

South  Carolina::-- Property  stored  in  transit  is  exempt. 

<2<Mitli  riikota  -No  exemption. 

Tennessee        Property  stored  in  transit  is  exempt. 

iennessee Property  stored  in  transit  is  exempt.  ,     .       .       , 

Texas Property  stored  in  transit  is  exempt  but  it  can  only  be  stored 

Utan ^^^  ^^  months. 

Vermont No  exemption. 

viro-inia  No  exemption. 

Washington'                .-Property  stored  in  transit  is  exempt. 
West  Vi'rginia No  exemption. 
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State  Business  inventonj  tax  provisions 

Wisconsin Property    stored    for    out-of-state    shipment ;    and    property 

shipped  into  the  state  which  is  stored  in  public  warehouses 

is  exempt. 
Wyoming : Property  stored  in  transit  is  exempt  but  it  can  only  be  stored 

for  9  months. 

SOURCE:  Commerce  Clearing  House,  State  Tax  Guide  (Second  Edition),  All  States, 
Commerce  Clearing  House,  Inc.   (Chicago:  1964). 

transit.  For  example,  Tariff  264-1,  which  provides  for  storage  in  transit 
in  Nevada  and  Arizona  on  shipments  to  California,  contains  the  follow- 
ing- rates : 

Item  3580  Honsehold  Appliances $.135  per  hundred  lbs. 

Item  3445  Heating  or  Cooking  Apparatus $.135  per  hundred  lbs. 

$35.71  minimum  per 
carload 

These  rates  mean  that  storage  in  transit  can  be  provided  on  these 
items  for  $35  to  $40  per  carload.  When  this  is  measured  against  the 
value  of  a  carload  of  appliances  and  against  the  inventory  tax  that 
would  have  to  be  paid  on  these  goods,  it  can  be  seen  that  this  is  a  very- 
small  amount.  For  items  with  a  higher  value-to-weight  ratio  there  is 
even  more  advantage  to  be  gained  by  storage  in  transit.  Conversation 
with  railroad  officials  indicates  that  it  is  not  unknown  for  a  taxpayer 
to  load  up  a  boxcar  with  his  inventory  before  the  tax  date,  ship  the  box- 
car to  Phoenix,  leave  it  on  a  siding  and  then  bring  it  back  after  the 
first  Monday  in  March.  Other  shippers  have  their  goods  routed  by  a 
zigzag  route  (at  no  extra  charge)  so  that  they  arrive  after  the  first 
Monday  in  March, 

CONSEQUENCES  OF  TAX  AVOIDANCE 

All  of  these  maneuvers,  taken  solely  for  the  purpose  of  tax  avoidance, 
reduce  the  productivity  of  the  firms  involved  and  represent  a  burden 
upon  them  in  the  nature  of  the  costs  incurred.  If  there  were  at  hand 
some  method  of  obtaining  the  same  amount  of  tax  yield  without  caus- 
ing this  tax  avoidance  burden,  then  the  costs  to  the  business  community 
would  be  greatly  lessened  without  reducing  the  revenue  received  by 
,the  local  government  units.  Some  of  the  consequences  may  be  enumer- 
ated. 

(1)  The  $3  billion  estimate  cited  above  relates  to  the  inventories 
actually  on  hand  on  the  first  Monday  in  March.  We  know  that  some 
inventories  are  exported  temporarilj^  to  avoid  the  tax.  It  seems  apparent 
that  the  actual  inventory  figure  on  that  date  would  be  much  higher  in 
the  absence  of  the  present  tax.  How  much  higher  is  a  matter  for  much 
interesting  speculation  but  it  cannot  be  easily  estimated.  A  moment's 
reflection  will  show  that  the  distribution  of  the  burden  of  the  business 
inventory  tax  is  both  uncertain  and  inequitable.  The  amount  of  tax 
burden  that  a  particular  firm  must  bear  is  a  function  not  of  its  sales  or 
even  of  its  lack  of  sales,  but  of  the  flexihility  of  its  inventory.  This  is 
determined  partly  by  the  nature  of  its  business.  Some  businesses,  such 
as  motor  vehicle  parts  sales,  must  keep  an  inventory  on  hand  of  thou- 
sands of  different  items.  A  firm  in  this  business  may  be  able  to  draw  its 
inventory  down  to  only  a  few  of  each  item,  but  the  firm  would  still  have 
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to  have  a  huge  inventory  if  the  doors  were  to  be  kept  open  at  all. 
Another  firm  may  sell  only  a  few  types  of  items.  This  firm  would  be 
able  to  draw  down  its  inventory  to  almost  nothnig  when  the  tax  date 
rolled  around.  Another  important  variable  would  be  the  supply  prac- 
tices of  the  particular  industry.  If  a  new  supply  of  goods  can  be  ob- 
tained in  24  hours,  the  inventory  level  can  be  drawn  down  much  lower 
than  if  three  months'  lead  time  is  required.  The  burden  of  the  tax  is 
distributed,  not  according  to  the  ability  to. P ay  or  any  other  principle 
but  simply  by  the  nature  of  the  business  involved.  This  hardly  seems 
to  be  an  equitable  type  of  taxation. 

(2)  The  customer  suffers  an  immeasurable  loss  where  the  selection 
available  to  him  is  reduced  on  account  of  the  tax.  He  really  ends  up 
on  a  lower  level  of  utility. 

(3)  It  should  also  be  noted  that  an  inventory  tax  falls  most  heavily 
on  the  firm  that  has  not  been  able  to  sell  its  stock  rather  than  on 

he  firm  that  has  been  able  to  sell  its  goods.  The  tax  then  as  on  the 
firm  that  is  least  able  to  pay  it.  The  inequity  of  this  feature  of  the  tax 
haidly  needs  comment.  Unlike  the  sales  tax,  the  inventory  nnpose  a 
a  penalty  on  not  selling;  unlike  the  income  tax,  the  inventory  tax 
im noses  a  nenaltv  on  not  making  a  profit. 

The  g?eat  lengths  to  which  most  firms  go  to  avoid  the  mven  ory 
tax  seems  to  indicate  that  the  firms  believe  that  ^^^'^^.^^'^^.''^^ 
wholly  shifted.  Therefore,  at  least  part  of  the  final  burden  _  of  this 
Tax  is  borne  by  the  firms  upon  whom  it  is  levied.  The  capriciousness 
of  this  burden  distribution  has  been  noted  above. 

While  we  are  concerned  with  questions  of  equity,  we  cannot  ^ignore 
the  claim  made  that  the  elimination  of  inventory  taxation  would 
free  many  classes  of  business  from  the  only  form  of  local  taxation  to 
which  they  are  presently  subject."  ^  Even  assuming  the  literal  validity 
Tf  this  statement,  it  refers  only  to  "local"  taxation.  A  new  or  in- 
creased state  tax  (e.g.,  income  tax)  collected  m  behalf  of  locahties 
could,  for  all  practical  purposes  of  equitable  revenue  burden,  make 
up  the  difference. 

(4)  In  an  open  economy  such  as  that  of  California,  it  is  quite  easy 
for  some  firms  to  avoid  a  tax  such  as  the  business  inventory  tax  as 
ndicaSd  above.  Other  firms  cannot  avoid  it  e-ept  a  prohibitive^ 
cost  It  is  impossible,  therefore,  for  such  a  tax  to  be  equitable.  The  tax 
discourages  business  from  locating  here  and  particularly  canoes  a  great 
deal  of  warehousing  activity  which  otherwise  would  t^ake  place  m 
Siforuil  to  be  shifted  elsewhere.^  This  causes  a  loss  of  both  jobs  and 

'"S%oC.«  example  of  the  effect^  of  the.  tax, on  warehous^ 

ing  activity  was  presented  at  the  committee's  hearing  m  San  Diego 
on"  June  26,  1964.^ 

Recently  the  Burroughs   Corp.   announced  that  they  were  mov- 
ing their  warehousingto  a  neighboring  state  because  one  computer 

»Pre"satfo^n%''f'To"hn"l5I.y;  president.  Statewide  Homeowners  Association,  p.  8. 
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in  a  crate  carried  a  tax  of  $6,500.  That's  just  one,  and  they  had 
a  warehouse  full. 

The  claim  of  an  unfavorable  impact  on  warehousing  activity  in  the 
state  is  consistent  with  the  data  on  unemployment.  As  shown  in  Table 
II,  compensated  unemployment  in  public  warehousing  in  California 
in  1963  was  7.1  percent  of  covered  employment  whereas  it  was  only 
4.8  percent  for  all  industries.  (It  should  be  noted  that  statistics  are 
available  only  for  "public  warehousing"  as  a  separate  industry  and 
not  for  warehousing  generally.) 

The  seasonal  fluctuations  within  the  year  are  not  so  convincing.  The 
present  business  inventory  tax  may  be  expected  to  cause  increased 
unemployment  in  the  California  warehouse  industry  during  February 
and  March  when  firms  are  drawing  down  their  inventories  to  the 
lowest  possible  level.  Data  on  employment  and  unemployment  in  the 
public  warehousing  industry  in  California  together  with  similar  data 
for  all  California  industries,  as  shown  in  Table  II,  do  not  indicate 
such  fluctuation.  Warehousing  unemployment  does  rise  in  February  and 
March  from  the  January  figure,  both  in  absolute  and  relative  terms. 
However,  if  this  were  substantially  caused  by  the  business  inventory 
tax,  we  would  expect  this  unemplojmient  to  level  off  quickly  after  the 
March  assessment  date.  This  is  not  the  ease.  The  peak  of  unemploy- 
ment in  fact  is  during  the  months  of  July  and  August.  Covered  em- 
ployment went  up  by  2  w^orkers  from  February  to  March  while  un- 
employment went  up  by  28  workers;  in  April,  when  we  would  expect 
the  warehouse  business  to  pick  up  if  the  business  inventory  tax  were 
having  great  effects  upon  it,  we  find  that  unemploj-ment  drops  by  8 
workers  while  employment  drops  by  341  workers. 

The  figures  for  all  industries  show  that  February,  March  and  April 
have  the  highest  relative  unemployment  of  the  entire  year.  The  rela- 
tive rise  in  unemployment  at  that  time  can  certainly  not  be  attributed 
entirely  to  the  business  inventory  tax.  There  are  a  great  many  other 
factors  which  cause  a  seasonal  dip  in  business  activity  at  this  time 
in  California  and  throughout  the  country.  In  short,  if  the  inventory 
tax  has  a  seasonal  effect  on  warehousing,  the  effect  is  submerged  in 
strong  seasonal  factors  which  affect  business  and  industry  as  a  whole. 

The  above  discussion  has  been  concerned  with  the  possibility  of  the 
warehousing  industry  leaving  the  state  on  account  of  the  business 
inventory  tax.  How  much  other  business  and  industry  leaves  the  state 
— or  is  discouraged  from  ever  entering  it — we  cannot  say.  It  takes 
little  insight,  however,  to  imagine  that  a  tax  that  penalizes  those  who 
cannot  transfer  their  inventory  out-of-state  over  assessment  day,  and 
penalizes  those  businesses  that  fail  to  sell  and  accordingly  fail  to 
make  money,  must  act  as  a  damper  on  plans  to  locate  in  this  state. 
This  is  not  inconsistent  with  the  well-established  view  that  enlightened 
business  looks  at  what  services  it  gets  for  its  state  and  local  taxes 
before  deciding  where  to  locate.^  We  are  dealing  with  a  particular, 
peculiar  tax  whose  "incentive"  power  is  out  of  proportion  to  its 
magnitude. 

*As  well  outlined  in  the  presentation  on  behalf  of  the  Commissioner  of  the  California 
Economic  Developement  Agency,  Lewis  M.  Holland,  before  the  Assembly  In- 
terim Committee  on  Revenue  and  Taxation,  San  Diego,  June  25,  1964. 
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TABLE  II 


Employment  and  Compensated  Unemployment  *  i 
and  in  Public  Warehousing:  1963 


for  All  Industries 


1963 
California 


All  industries 

Public  warehousing  industry 

Total 

covered 

employment 

Compensated 
unemployment* 

Total 

covered 

employment 

Compensated 
unemployment* 

Period 

Total 

Percent  of 

covered 
employment 

Total 

Percent  of 

covered 
employment 

1963 

January 

February 

4,216,531 

4,058,774 

4,040,900 

4,102,165 

4,125,870 

4,171,889 

4,242,459 

4,274,065 

4,325,603 

4,338,278 

P4,308,807 

P4,281,4S9 

P4,328,067 

201,291 

239,266 
247,322 
247,292 
246,572 
222,451 
180,329 
180,327 
166,886 
149,415 
150,759 
172,036 
214,161 

4.8 

5.9 
6.1 
6.0 
6.0 
5.3 
4.2 
4.2 
3.9 
3.4 
3.5 
4.0 
4.9 

5,486 

5,627 
5,562 
5,564 
5,223 
5,137 
5,216 
5,171 
5,186 
5,343 
5,667 
6,107 
6,023 

387 

332 
382 
410 
402 
393 
450 
467 
467 
400 
403 
250 
280 

7.1 

5.9 
6.9 
7.4 

7.7 

7.6 

8.6 

9.0 

July 

9.0 

August 

September 

October 

November 

December 

7.5 

7.1 
4.1 
4.6 

*  Weekly  average  weeks  compensated  for  regular  unemployment  insurance. 
P  ;=  Preliminary. 

^°^SnTmpS'i;^^?1nfu^a°cr^aUenVbriS^^ 

From:   Report  SlU  #239,  State  of  California,  Department  of  Employment,  Research 
and  Statistics,  July  20,  1964   (Table  1). 

SOME  POSSIBLE  SOLUTIONS 
Solution:  Changing  Assessment  Date 

It  has  been  suggested  that  "the  first  Monday  in  March"  is  a  particu- 
larly awkward  assessment  date  for  most  businesses  because  it  does  not 
coincide  with  the  end  of  either  the  business  or  fiscal  year.  A  change  to 
-the  last  day  of  February"  or  the  end  of  the  firm's  fiscal  year  lias 
been  suggested.^  On  the  other  hand,  this  would  fall  on  different  days 
of  the  week,  which  also  involves  certain  inherent  disadvantages.  In  any 
case,  a  change  of  this  sort  is  of  secondary  importance  In  -tact,  a 
nearby  month-end  or  fiscal  year-end  inventory  is  often  used  as  the  basis 
of  the  March  1st  assessment.  Moreover,  the  change  would  not  deal  witn 
any  of  the  fundamental  problems  discussed  above. 

Solution:  Averaging 

It  has  been  suggested  that  many  of  the  faults  of  the  present  single 
date  tax  system  can  be  avoided  by  the  institution  of  some  type  ot  aver- 
age inventory.  County  Assessor  Philip  Watson  presented  a  comprehen- 
sive summary  of  the  argument  at  the  1964  assessors'  convention  : 

"Historically,  the  fixed  lien  date  for  assessing  was  established 
in  an  agricultural  economy.  Assessment  law  and  administration 
were  developed  in  the  19th  century,  with  assessment  date  m  tlie 

^^^^iisK  ^fS?e  ^^^^si^'S^^r^s^^  ^^r  ^i^^ai^Sf  ^ 

Diego,  June  25,  1964. 
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spring  when  the  assessor  could  get  out  in  his  buggy  after  a  long, 
hard  winter.  Payment  date  was  in  the  fall  after  the  crops  were 
harvested.  These  dates  correlate  poorly  with  a  modern  industrial- 
ized, urban  economy.  Assessment  dates  that  differ  from  state  to 
state  afford  considerable  opportunity  for  interstate  taxpayers,  like 
chain  stores,  to  manipulate  inventories  so  as  to  have  a  minimum 
stock  on  hand  in  a  particular  state  on  its  assessment  date. 

"The  present  system  of  inventorj^  taxation  as  it  applies  to  mer- 
chants is  criticized  as  unfair  and  inequitable.  The  theory  of  the 
assessment  as  of  a  single  day  seems  to  be  that  much  capital  is  con- 
stantly in  motion  and,  as  in  the  game  of  musical  chairs,  someone 
will  halt  the  procession  for  a  moment  and  take  account  of  the  sit- 
uation. At  that  moment  the  usual  amount  of  capital  will  be  about 
and  in  somebody's  hands.  Since  the  property  tax  is  an  impersonal 
tax,  it  makes  little  difference  in  whose  hands  it  is  found.  If  a  live- 
stock shipper  happens  to  have  on  hand  a  large  consignment  of 
stock,  even  for  only  a  day — assessment  day — he  can  be  assessed 
upon  this  property.  The  merchant  who  sells  agricultural  machinery 
may  be  heavily  stocked  on  a  spring  lien  date,  whereas  the  merchant 
who  sells  coal  may  be  virtually  "cleaned  out"  at  that  time.  This 
does  not  mean  that  one  has  more  business  or  capital  than  the 
other  or  that  one  has  more  "ability  to  pay"  or  "benefits  received" 
than  the  other.  It  is  thus  alleged  that  a  snapshot  picture  of  all 
businesses  on  a  particular  day  gives  no  fair  evidence  of  their  tax- 
pajang  power.  The  contention  is  that  a  time  exposure  might  give 
a  very  different  picture.  In  view  of  the  fact  that  the  day  of  the 
snapshot  is  advertised  in  advance  most  merchants  try  to  have  as 
little  on  hand  as  possible.  Where  merchandise  in  the  hands  of 
merchants  is  assessed  as  inventor}^,  active  retail  selling  campaigns 
requiring  more  wholesale  purchases  are  postponed  until  after  as- 
sessment day  so  as  to  avoid  large  inventories  on  the  lien  date. 
Commercial  storage  warehouses,  when  their  contents  are  assessable, 
may  experience  a  rapid  falling  off  in  business  about  assessment 
time,  particularly  when  they  are  in  competition  with  warehouses 
in  states  which  exempt  such  properties  from  taxation. 

"(However,  with  the  announcement  of  a  standard  ratio  and 
with  encouragement  by  the  Los  Angeles  County  Assessor's  Office 
to  study  the  cost  of  moving  inventory  as  compared  to  tax  savings, 
commercial  warehouses  experienced  a  minimum  of  falling  off  of 
inventory  in  1964.  For  example,  in  the  cold  storage  business  in 
prior  years,  occupied  space  fell  to  about  40  percent  of  capacity  on 
the  lien  date,  but  in  1964  occupied  space  on  the  lien  date  was  91 
percent.) 

' '  As  applied  to  merchants,  the  present  inventory  tax  is : 

(1)  Usually  erratic  in  gauging  inventory  values,  because  of 
assessment  as  of  a  particular  day. 

(2)  Prejudicial  to  the  merchant  with  a  slow  inventory  and  high 
capital  investment  (e.g.  a  retail  furniture  store),  as  he  is 
unable  to  "unload"  as  easily  as  a  fast  turnover  business. 
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(3)  Discriminatory  against  the  small  independent  merchant  as 
compared  with  the  chain  store  since  the  chain  store  as  a 
rule  operates  with  a  relatively  small  stock  and  a  rapid  rate 
of  turnover.  There  may  not  be  very  much  m  such  a  store 
at  any  one  time  but  a  great  deal  passes  through  during  the 
year.  . 

(4)  Creates  considerable  movement  of  inventories,  with  result- 
ant disruption  of  business. 

''As  a  partial  remedy  for  some  of  these  difficulties,  certain  states 
now  attempt  to  assess  merchants  on  the  basis  of  their  average 
inventories  for  the  year.  This  appears  to  be  a  sound  innovation  but 
is  dependent,  of  course,  upon  keeping  of  accurate  books.  Moreover, 
the  average  inventory  is  not  very  easy  to  calculate.  If  it  is  inter- 
preted to  mean  the  average  of  the  inventories  on  hand  during  the 
first  day  of  each  month,  merchants  can  still  manipulate  their  stock 
to  some  extent  if  they  take  the  trouble  to  watch  12  days  instead 
of  1.  No  simple  method  of  calculating  an  average  for  all  dbo  days 
of  the  year  has  yet  been  devised. 

"However,  it  is  argued  that  an  average  inventory  may  be  more 
equitable  than  a  fixed  date  inventory.  The  business  ^hic^i  is  at 
the  peak  of  its  activity  on  the  lien  date  would  be  avemged  down- 
ward; the  one  which  is  at  a  low  point  on  the  lien  date  would  be 
averaged  upward.  While  certain  inequities  may  remain  nnder  the 
proposed  system,  the  overall  inequity  would  be  minimized  as  well 
as  some  of  the  criticisms  of  the  ad  valorem  property  tax  as  regards 
business  inventories.  The  most  severe  criticism  of  the  present  fixed 
inventory  tax  is  the  great  disruption  of  the  ordinary  flow  of  busi- 
ness which  it  causes.  „  . 

-An  average  inventory  would  eliminate  any  reason  for  storing 
goods  outside  the  state,  and  avoid  any  disruption  of  business  that 
now  accurs  at  lien  date  time.  The  effect  of  this  reform  would  be 
to  reduce  assessments  for  those  businesses  whose  seasonal  operation 
demands  peak  stocks  on  or  near  lien  date  time-for^example,  the 
textile  or  the  farm  machinery  business.  In  the  case  oi  the  business 
that  can  cut  its  stocks  to  the  bone  as  the  lien  date  approaches,  the 
annual  average  would  result  in  some  increases— for  example,  the 
fuel  oil  or  coal  business  in  areas  dependent  on  them  for  winter 
heating. 

"Some  of  the  ADVANTAGES  of  the  average  inventory  are : 

"(1)  It  would  prevent  inequities  arising  from  high  as  com- 
pared to  low  seasonal  inventories  required  on  a  single 
specific  lien  date. 

"(2)  Business  enterprises  would  not  have  to  rely  on  planned 
stock  depletion  on  the  lien  date  to  minimize  taxes. 

"(3)  It  would  maintain  a  more  even  flow  of  purchases  and 
sales  which  would  tend  to  stabilize  economic  activity  m 
the  county. 
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"(4)  Demurrage  expense  now  paid  by  firms  to  delay  the  re- 
ceipt of  stock  in  interstate  commerce  would  be  elim- 
inated. 

"  (5)  May  result  in  higher  assessments.  Most  unseasonal  retail 
businesses  deplete  their  stocks  in  January  and  February. 
It  would  be  difficult  to  'unload'  every  month. 

"A  number  of  states  have  recently  studied  and  favored  repeal, 
reduction  or  separate  treatment  of  inventories  for  ad  valorem  tax 
purposes.  Colorado  recently  considered  abolishment,  with  a  turn- 
over tax  as  a  substitute;  however,  strong  reaction  by  retail  and 
chain  store  pressure  groups  prevented  this.  Other  states  recently 
considering  revision  have  been  Florida,  Michigan,  Minnesota,  Wis- 
consin, and  Connecticut. 

"However,  no  specific  recommendations  were  made  because  of 
revenue  considerations. 

"Some  states  now  using  average  inventories  are  Ohio,  New  Jer- 
sey, Kansas,  Colorado,  Nebraska,  Arkansas,  New  Mexico,  "Washing- 
ton (optional),  and  Oregon  (optional). 

"Legislation  was  introduced  at  the  1963  session  to  allow  per- 
missive or  optional  use  in  California  of  the  average  inventory 
method.  This  we  opposed.  It  would  benefit  only  those  taxpayers 
whose  lien  date  inventories  are  unreasonably  high,  and  while  it 
would  afford  a  measure  of  tax  relief  to  personal  property  taxpayers 
in  this  classification,  it  would  not  bring  any  corresponding  increase 
in  tax  from  those  personal  property  taxpayers  whose  lien  date 
inventories  are  at  a  low  level,  and  who  would  be  permitted  to  con- 
tinue to  report  their  inventory  value  as  of  that  date. 

"Though  it  is  not  anticipated  that  the  assessment  of  average 
inventories  would  precipitate  a  sizeable  increase  in  the  tax  base, 
we  believe  it  would  prove  more  equitable  to  all  taxpayers. 

"We  recommend  legislation  requiring  the  assessment  of  inven- 
tories on  an  average  basis,  witJiout  option." 

The  average  proposal  would  require  that  inventories  be  taken  4  or  12 
times  per  year  and  the  tax  levied  upon  their  arithmetic  mean  level. 
This  proposal  creates  many  new  problems,  some  of  which  may  be  quite 
far  reaching  in  their  consequences. 

First,  the  annual  average  method  would  have  to  be  compulsory  unless 
it  is  to  be  a  device  for  reducing  the  tax  base.  If  it  is  not  compulsory, 
it  would  only  be  elected  by  those  firms  whose  tax  bills  would  be  re- 
duced by  so  doing.  The  assessor  would  then  be  faced  with  4  or  12 
inventories  per  taxpayer  to  check  on  rather  than  the  present  one.  This 
would  almost  certainly  raise  the  compliance  costs  of  both  the  taxpayer 
and  the  assessor.^  Physical  inventory-taking  on  a  frequent  basis  would 
be  very  costly,  and  mere  estimates  would  lead  to  much  dispute. 

If  the  system  were  a  quarterly  one,  it  would  seem  to  encourage  draw- 
ing down  the  inventories  four  times  a  year  rather  than  one.  This  would 
be  expensive  but  might  nevertheless  occur.  More  important,  the  attrac- 

*  Presentation  of  Mr.  Eugene  Wilson,  Resident  Counsel,  California  Retailers  Associ- 
ation, before  Assembly  Interim  Committee  on  Revenue  and  Taxation,  San  Diego, 
June  25,  1964. 
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tiveness  of  free  port  warehouses  in  Nevada  would  be  greatly  increased. 
The  low  storage-in-transit  rates,  two  examples  of  which  were  cited 
above,  indicated  that  if  annual  averaging  were  instituted  in  California, 
the  amount  of  storage  in  transit  would  undoubtedly  increase  greatly. 
Firms  that  stored  a  large  quantity  of  goods  in  transit  in  either  Nevada 
or  Arizona  would  be  able  to  report  low  annual  average  inventories  and 
avoid  most  of  the  tax.  It  might  be  that  annual  average  inventory  taxa- 
tion would  produce  even  a  lower  yield  than  the  present  system.  On 
the  other  hand,  it  would  help  stabilize  wholesaling  in  the  state.^ 

Solution:  "Free  Port"  Provision 

Since  California  is  such  a  huge  final  market  for  goods,  exemption 
of  goods  in  transit  would  not  deal  with  the  problem  for  this  state.^  Only 
a  negligible  portion  of  inventories  held  in  this  state  is  "m  transit"  and 
would  benefit  from  a  "free  port"  provision.!^ 

Solution:  Reduced  Rates 

The  measures  taken  to  avoid  this  tax  do  involve  cost  to  the  firm.  If 
the  tax  rate  were  gradually  lowered  as  some  have  suggested,  the  tax 
base  would  be  found  to  broaden  after  some  given  point.  This  would 
result  from  the  fact  that  the  lower  tax  rate  becomes  less  than  the  costs 
of  avoidance.  States  that  have  taxed  "intangible"  personal  property 
(stocks  and  bonds)  have  found  that  a  nominal  tax  yielded  a  higher 
revenue  than  a  substantial  tax. 

Solution:  Exemption  of  Business  Inventories 

As  indicated  above,  the  yield  of  the  present  business  inventory  tax 
has  been  estimated  at  about  $240  million  in  California.  Thus,  complete 
exemption  of  business  inventories  would  cause  a  substantial  loss  of 
revenue.  Its  magnitude  may  be  judged  by  comparing  it  with  compen- 
sating changes  in  other  taxes.  For  instance,  exemption  of  all  business 
inventories  from  taxation  could  be  offset  by  a  3.3  percent  surtax  on  the 
business  income  tax.  (Since  the  present  5.5  percent  business  income  tax, 
rate  yields  about  $400  million  per  year,  the  surtax  would  have  to  be 
about  3.3  percent  in  order  to  produce  $240  million  per  year  to  offset 
the  revenue  loss,  assuming  no  other  effects.)  This  surtax  would  have  to 
be  levied  by  the  state  and  then  distributed  to  the  various  local  govern- 
ments according  to  some  type  of  formula. 

Another  approach  would  be  to  exempt  business  inventories  entirely 
and  make  up  the  lost  revenue  from  a  completely  different  tax  source. 
The  sum  of  $120  million  is  the  estimated  yield  from  a  5^-per-pack  in- 
crease in  the  cigarette  tax  and  would  partially  compensate  for  the 
loss  of  revenue.  This  tax  revenue,  of  course,  would  then  have  to  be  dis- 
tributed in  some  manner  to  the  local  governments. 

Merely  to  exempt  business  inventories  without  making  alternative 
sources  of  revenue  available  Avould  result  in  shifting  the  burden  to  other 
forms  of  property  through  higher  property  tax  rates. 

» Presentation    of    Mr.    Bernard    Coyle,    Southern    California    Beverage    Distributors. 

loMr^'Dawson,  in  re.sponse  to  question  by  Assemblyman  William  Stanton,  June  25, 
1964. 
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TABLE   III 
Assessed  Value  of  Business  Inventories  by  County:  1963 


[ 


Counties 

Alameda 

Alpine 

Amador    

Butte    

Calaveras  

Colusa 

Contra  Costa 

Del  Norte (est) 

El  Dorado 

Fresno (est) 

Glenn    

Humboldt    

Imperial 

Inyo    

Kern 

Kings    

Lake   

Lassen    

Los  Angeles 

Madera 

Marin 

Mariposa    (approx) 

Mendocino   

Merced (actual) 

Modoc 

Mono    (est) 

Monterey   

Napa 

Nevada  


$160,416,034 
2,620 

Not  Available 

250,000 

850,000 

117,092,300 

2,000,000 

2,440,000 

45,501,000 

1,649,430 

12,561,970 

18,000,000 

30,994,400 

1,912,550 

1,400,000 

875,000 

1,416,532,000 

5,250,000 

6,297,070 

350,000 

4,712,310 

4,971,920 

340,000 

500,000 

30,000,000 

10,141,290 

631,000 


Counties 

Orange  

Placer  

Plumas 

Riverside   

Sacramento 

San   Benito   

San  Bernardino 

San  Diego 

San  Francisco 

San  Joaquin (est) 

San  Luis  Obispo 

San  Mateo 

Santa  Barbara 

Santa  Clara 

Santa  Cruz 

Shasta    

Sierra 

Siskiyou 

Solano    

Sonoma    

Stanislaus    

Sutter 

Tehama    

Trinity 

Tulare    

Tuolumne    

Ventura    

Yolo    

Yuba 


$62,041,920 

2,775,100 

1,500,000 

50,098,095 

65,000,000 

2,460,730 

30,000,000 

186,527,290 

247,341,910 

24,140,000 

9,000,000 

90,000,000 

18,000,000 

105,000,000 

9,281,000 

4,501,320 

15,000,000 

10,114,370 

10,000,000 

20,000,000 

5,200,000 

2,092,855 

500,000 

5,250,000 

1,000,000 

12,464,110 

3,000,000 

2,000,000 


GRAND  TOTAL:     $2,869,959,594 


SOURCE  :   Information  supplied  to  Assembly   Committee  on  Revenue   and  Taxation, 
by  county  assessors  of  California,  Fall,  1963. 
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INTRODUCTION 

Of  all  the  weaknesses  of  the  property  tax,  the  assessment  of  house- 
hold goods  and  furnishings  is  the  most  glaring.  Assessment  of  this 
type  of  property  is  completely  inequitable  and  administratively  impos- 
sible. The  requirement  that  household  personalty  be  assessed  in  pro- 
portion to  its  value  is  an  invitation  to  every  assessor  to  violate  the 
Constitution  of  the  State  of  California. 

According  to  an  assessor's  manual,  "The  Assessment  of  Household 
Personalty,"  published  by  the  State  Board  of  Equalization  in  1961: 

"Household  furniture  and  personal  effects  vary  so  widely  in 
purpose,  make,  and  quality,  the  quantity  of  such  items  is  so  dif- 
ferent from  one  home  to  another,  and  they  are  so  encrusted  with 
sentimental  value  that  their  valuation  for  property  tax  purposes 
is  one  of  the  most  baffling  problems  faced  by  assessors. 

"The  potential  revenue  from  such  property  is  not  large  enough 
to  warrant  a  painstaking  appraisal,  and  such  an  appraisal  would 
probably  produce  unfavorable  public  reactions  even  if  it  were 
economically  justified.  For  these  several  reasons,  many  assessors 
have  developed  simplified  procedures  for  valuation  of  this  prop- 
erty that  are  designed  to  produce  a  reasonable  degree  of  accuracy 
at  reasonable  costs." 

REVENUE  IMPACT 

Property  taxes  on  household  goods  and  furnishings  raised  an  esti- 
mated $43  million  dollars  in  revenue  for  local  governments  in  1963 — 
less  than  2  percent  of  the  total  amount  raised  from  the  property  tax. 
The  net  assessed  value  of  household  goods  and  furnishings  in  1963 
amounted  to  approximately  $548  million,  based  on  estimates  received 
from  county  assessors.  ^ 

TABLE  1 

Assessed  Value  of  Household  Goods  and  Furnishings 
by  County:  1963 

(In  thousands) 
Net  *  County  Gross 

$30,300  Kings    4,200 

11  Lake 1,300 

400  Lassen    760 


County  Gross 

Alameda $56,000 

Alpine    20 

Amador    700 


5,100 

900 

1,000 

_       11,000 

730 

3,250 

_  17,897 
1,100 
5,100 

Imperial 4,700 

Inyo     580 

Kern 15,000 


Butte    

Calaveras 

Colusa    

Contra  Costa 

Del  Norte 

El  Dorado  __ 

Fresno    

Glenn    

Humboldt 


2,000  Los   Angeles 230,000 

500  Madera 2,200 

640  Marin    11,900 


None 

300 

2,200 

8,011 

646 

2,500 

3,000 

336 

7,000 


Mariposa   250 

Mendocino 2,100 

Merced    4,200 

Modoc 720 

Mono    330 

Monterey    13,000 


Napa  __ 

Nevada 

Orange 


4,900 

2,500 

54,000 


Net* 
2,700 
800 
400 

130,000 
1,200 
7,900 

100 
1,218 
2,450 

500 

250 

8,000 

3,260 

1,800 

33,200 
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Plumas 

Riverside    — 
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Sacramento    

San  Benito 

San  Bernardino    - 

San  Diego 

San  Francisco  — 
San  Joaquin    


San   Luis  Obispo- 

San  Mateo 

Santa  Barbara  _. 

Santa   Clara   

Santa  Cruz  

Shasta    


Gross 
$4,000 
830 
20,700 

49,000 

1.300 

22,713 

95.000 
37,000 
18,000 

5,500 
55,000 
14,000 

68.000 
3.000 
4,500 


Net* 
$2,500 
500 
12,000 

35,245 

818 
11,516 

67.000 
12,500 
11,700 

2,800 

42,000 

8,000 

51.000 
None 
2,900 


Gross 
300 
2,600 
8,000 

Sonoma    4,100 

Stanislaus    11,000 

Sutter 3,360 


County 

Sierra 

Siskiyou   _— 
Solano    


Tehama  _ 
Trinity  — 
Tulare 

Tuolumne 
Ventura  _ 
Yolo    

Tuba 


1,600 

500 

9,200 

90O 

13,800 

5,600 

3,250 


Net* 
230 
1,600 
4,500 

None 
6,500 
2,697 

900 

270 

4,750 

475 
8,800 
3,900 

2,250 


Total     $918,170     $548,973 

♦After  $100  constitutional  exemption. 

SOURCE:  Estimates  made  by  staff  of  Assembly  Committee  on  Revenue  and  Taxa^^^^ 

based  on  figures  furnished  by  county  assessors  and  other  statistical  data  avail 

able  to  the  committee. 

Most  assessors  do  not  pliysically  appraise  household  goods  and  fur- 
nishings. No  longer  does  a  deputy  assessor  go  door  to  door  attempting 
to  find  out  the  contents  of  each  domicile.  In  response  to  a  question- 
naire 1  eountv  assessors  reported  a  great  variety  of  methods  are  being 
used  to  value  household  personalty.  Most  use  the  "educated  guess 
method— either  basing  the  value  on  the  number  of  rooms  or  the  value 
of  the  improvement  (the  house). 

Obviouslv  this  is  completely  inequitable  and  probably  unconstitu- 
tional There  is  no  perfect  correlation  between  the  number  of  rooms  or 
the  value  of  the  improvement  and  the  value  of  the  household  goods  m 
a  given  house.  By  guessing,  an  assessor  cannot  be  sure  that  all  property 
is  "assessed  in  proportion  to  its  value. "^  _  .  , 

Use  of  a  "per  room"  method  gives  rise  to  other  major  inequities: 

1  Homes  of  modest  construction  are  generally  not  as  well  furnished 
as  homes  of  superior  quality.  (A  lesser  value  per  room  could  be 
applied.) 

2.  The  number  of  rooms  is  not  always  a  good  indicator  ot  the  quan- 
tity and  type  of  furniture. 

3.  The  recent  trend  toward  "built-ins"  which  are  included  in  im- 
provement value  may  result  in  a  double  assessment. 

Where  a  percentage  of  assessed  value  of  the  improvement  is  used, 
there  are  almost  as  many  different  schedules  in  use  as  there  are  asses- 
sors Some  counties  use  a  flat  percentage  rate  (10  percent  is  popular), 
while  others  have  a  progressive  sliding  scale.  The  state  board  has  rec- 
ommended the  percentage  guide  shown  in  Table  II. 

iMay  3,  196.3.  ,     ^,^^^   ^     ^.       , 

*  California  Constitution,  Article  XIII,  Section  l. 
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TABLE   il 
Percentage  Guide  for  Assessing  Household  Personalty 

Assessed  I'alue  of 
Assessed  value  of  Percentage        household  personalitij 

residential  ii)iprove»ients                                                    guide  Gross  Set 

Under  $2.r)00 4.0  $100 

2,.-,0()-  2.!)99 6.3  190  S90 

3.000-  3.999    8.7  Sm  2-50 

4.000-  4.999    __— — 10.2  510  410 

5,000-  5  999 11.1  675  575 

6.000-  6.999 11.7  820  720 

7,000-  7,999 12.3  990  890 

8.000-  8,999 12.7  1.150  1.050 

9.(M)0-  9.999 13.1  1.315  1.215 

10,(»00-10.9O9 13.4  1,475  1,375 

11.000-11.099 13.5  1,625  1.-525 

12.0;  0-12.999 13.7  1,790  1,090 

l.S.IK  0-1:1.999    13.9  1.9.50  1,8.50 

14,000-14,999    14.0  2,100  2,000 

If  the  assessed  value  of  the  residential  improvements  exceeds   $15,000,   a  physical 
appraisal  of  the  furnishings  is  recommended. 

SOURCE  :  State  Board  of  Equalization,  Assessor's  Handbook,  "Appraisal  of  Residen- 
tial Personalty,"  August  1961. 

In  addition  to  the  fact  that  this  method  is  just  a  guess,  borne  out  br 
averages  in  general,  there  are  a  number  of  inequities  which  arise  from 
using  a  schedule  based  on  percentage  of  value. 

1.  The  house  may  be  completely  unfurnished,  or  it  may  be  furnished 
in  Japanese  style  with  a  very  minimum  amount  of  furnture. 

2.  Due  to  its  size  a  well-kept  older  house  may  have  more  furniture 
than  a  newer  house  with  a  higher  improvement  value.  Yet  this  new 
house  will  have  a  higher  personalty  assessment  than  the  older  one. 

3.  The  value  of ''built-ins"  may  be  included  both  in  the  improvement 
price  and  the  percentage  figure  used  to  compute  the  A-alue  of  the 
personalty  without  a  physical  appraisal.  There  is  no  way  of  know- 
ing what  is  built  in  and  what  is  moveable. 

4.  A  residence  in  a  commercial  zone  may  have  a  high  land  assessment 
and  low  improA-ement  assessment  due  to  location.  Yet,  the  value 
of  the  personalty  is  probably  the  same  as  a  house  of  equal  value 
in  an  area  where  the  land  value  is  not  as  high. 

5.  When  a  homeowner  moves  from  a  less  expensive  to  a  more  ex- 
pensive home  but  does  not  purchase  any  appreciable  amount  of 
new  furniture,  he  still  sees  his  personal  property  assessment  in- 
crease substantially.  This  is  unjust  and  unconstitutional. 

Some  counties  still  use  the  traditional  method  of  assessing  household 
goods  by  onsite  inspection.  If  a  good  job  is  done,  the  administrative 
costs  in  maldng  the  assessment  will  probably  exceed  the  revenue  derived 
therefrom.  Even  under  these  circumstances,  an  appraiser  has  an  exceed- 
ingly difficult  job  in  establishing  a  value  for  household  personalty. 
What  is  residential  personal  property  worth?  Should  it  be  valued  at 
the  price  it  might  bring  if  the  owner  wished  to  sell  it?  Under  these 
circumstances,  the  value  will  be  almost  nil,  as  those  who  have  attempted 
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to  sell  secondhand  furniture  can  verify.  It  is  almost  impossible  to  sell 
secondhand  clothing  and  other  personal  effects.  To  compound  the  prob- 
lem there  are  few  sales  from  which  comparative  values  can  be  derived. 
In  most  instances,  onsite  assessments  are  not  this  thorough;  rather, 
the  extent  of  these  appraisals  is  a  peep  through  a  window  or  door  halt- 
blocked  by  a  hostile  housewife  or  a  judgment  based  on  the  evidence  ot 

a  TV  aerial. 

INEQUITIES 

Under  any  system  of  assessment— onsite  inspection  or  percentage  of 
value— many  inequities  exist  in  the  taxation  of  household  furnishings. 
Much  of  this  property  escapes  assessment— such  as  jewelry,  silverware, 
watches,  stamp  and  coin  collections,  works  of  art,  antiques,  and  rare 
books.  Even  when  an  onsite  inspection  is  made,  it  is  a  rare  appraiser 
who  can  value  all  of  these  items  with  any  pretense  of  accuracy.  _ 

It  is  also  widely  believed  that  the  tax  on  household  furnishings  is 
regressive— at  least  as  regressive  as  the  property  tax  m  general  and 
even  more  so  where  a  percentage  of  improvements  is  not  used. 

Assessment  of  Household  Personalty  in  Other  States 

Many  states  have  abandoned  the  assessment  and  taxation  of  house- 
hold goods.  At  last  report  (1963),  18  states  exempt  household  goods 
and  furnishings  entirely.^  A  number  of  others  have  such  high  exemp- 
tions as  to  effectively  exempt  household  goods.^ 

Recommendations  on  the  Taxation  of  Household  Goods 

A  number  of  recommendations  have  been  made  for  the  complete 
exemption  of  household  goods  in  California.  At  least  one  county  as- 
sessor—E  F.  Wanaka  of  Contra  Costa  County— has  granted  a  de  tacto 
exemption  to  household  goods  in  his  county.  Wanaka  told  the  Com- 
mittee on  Revenue  and  Taxation  that : 

''Contra  Costa  County  has,  wherever  possible,  included  those 
portions  of  the  household  goods,  such  as  drapes,  built-m  stoves,  , 
built-in  refrigerators,  built-in  coolers,  wall  to  wall  carpets,  etc. 
as  a  part  of  the  real  estate.  Now  this  is  a  growing  trend  m  the 
last  10  years.  All  of  these  are  built  in.  So  we  have  considered  this 
a  part  of  the  real  property  and  in  most  cases  considered  the  cash 
value  of  the  remaining  personalty  to  be  covered  by  the  $1UU 
householder's  exemption.  We  believe  that  this  is  probably  as  equita- 
ble as  any  method  in  use,  and  results  in  a  considerable  savings  to 
the  taxpayer  through  the  elimination  of  additional  budget  that 
would  be  required  by  the  assessor  if  he  were  to  hire  the  number  ot 
qualified  people  necessary  to  inspect  and  appraise  household  per- 
sonalty and  do  it  right. "  ^ 

•  StaLmeSt  ST   F    Wanal,"  Assessor  of  contra  Costa  County,  to  Assembly  Com- 
mittee  on  Revenue  and  Taxation,  October  4,  ISbJ. 
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Los  Angeles  County  Assessor  Philip  Watson,  a  strong  advocate  of  a 
property  tax  exemption  for  household  goods,  told  the  committee : 

"I  advocate  the  elimination  of  the  assessment  and  taxation  of 
household  furnishings  and  personal  etit'ects  in  private  residences. 
The  tax  is  in  the  nature  of  a  nuisance.  It  does  not  yield  enough 
revenue  to  justify  its  continuance.  It  is  impossible,  under  any  kind 
of  system  so  far  devised,  to  equitably  appraise  household  furnish- 
ings and  personal  effects  which  may  represent  a  great  investment 
on  the  part  of  the  property  owner  but  which  may  have  little  or 
no  market  value  due  to  the  personal  nature  of  such  items.  About 
10  percent  of  our  budget  in  the  assessor's  office  in  Los  Angeles 
County  is  devoted,  even  under  our  improved  system,  to  household 
furniture  assessments  and  less  than  1  percent  of  the  total  revenue 
from  ad  valorum  property  taxation  is  derived  therefrom  .  .  .  The 
only  argument  which  has  heretofore  been  presented  against  elimi- 
nating assessment  and  taxation  of  household  furniture  in  private 
residences  is  the  age-old,  trite  and  hacknayed  argument  that  we 
must  prevent  erosion  of  the  tax  base.  I  believe  we  must  now  ask 
why.  Here's  one  exemption  which  would  apply  to  the  public  in 
general,  and  it  is  vastly  different  from  the  special  interest  exemp- 
tions which  are  presented  to  the  Legislature  each  year.  Every 
homeowner  would  benefit."^ 

The  Advisory  Commission  on  Intergovernmental  Relations  recom- 
mends that, 

".  .  .  to  protect  the  integrity  of  its  tax  system,  no  state  should 
retain  in  its  property  tax  base  any  component  that  it  is  unwilling 
or  unable  to  administer  with  competence. ' '  ^ 

This  recommendation  would  appear  to  apply  directly  to  the  assess- 
ment and  taxation  of  household  goods. 

A  statement  in  favor  of  continued  assessment  and  taxation  of  house- 
hold goods  was  made  to  the  committee  in  San  Francisco  by  Assessor 
Russell  Wolden : 

"I  do  not  favor  the  elimination  of  the  personal  property  tax  on 
household  goods.  The  Assessors'  Association  of  the  State  of  Cali- 
fornia is  on  record  against  this  proposal. ' '  ^ 

The  County  Supervisor's  Association  is  also  on  record  as  opposing 
any  new  propertj'  tax  exemptions. 

CONCLUSION 

The  evidence  is  overwhelming  in  support  of  an  exemption  for  house- 
hold furnishings  and  personal  effects.  It  Is  impossible  to  achieve  equi- 
table assessment  of  this  type  of  property.  The  discovery  and  valuation 
of  the  property  and  collection  of  the  tax  is  fraught  with  difficulties. 
Great  expenditures  of  time  and  money  result  in  a  relatively  small 
amount  of  revenue.  Exemption  of  residential  personal  property  will 
eliminate  one  of  the  blights  on  the  integrity  of  the  property  tax. 

8  statement  of  Philip  Watson  to  the  Assembly  Committee  on  Revenue  and  Taxation, 
Los  An<reles,  November  15,  1963. 

^Advisory  Commission  on  Intergovernmental  Relations,  Role  of  the  States  hi  Strength- 
ening the  Property  Tax,  Vol.  1,  Washing-ton,  D.C.,  June  1963,  p.  9. 

*  Statement  of  Russell  W'olden  to  the  Assembly  Committee  on  Revenue  and  Taxation, 
San  Francisco,  JJecember  16,  1963. 
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A.  Introduction 

The  years  following  the  Second  World  War  have  witnessed  an  in- 
creasing concern  with  the  economics  of  an  aging  population  in  the 
United  States.  One  phase  of  the  concern  relates  to  the  economic  prob- 
lems of  the  aged  (defined  generally  as  the  age  group  65  years  and 
over).  Tax  policies  at  all  levels  of  governments  have  mirrored  such 
a  concern. 

In  income  taxation,  both  the  federal  and  state  governments  have 
accorded  tax  favors  to  the  aged.  Additional  personal  exemptions  for 
the  aged  were  first  provided  in  1948  in  the  federal  individual  income 
tax.  Other  provisions  have  been  added  in  1950,  1954,  and  1964.  At 
the  state  level,  on  the  other  hand,  among  the  35  states  (including  the 
District  of  Columbia),  many  have  additional  personal  exemptions  or 
credits,  liberalized  deduction  requirements  for  medical  expenses  and 
expenses  for  medicine  and  drugs.  (See  Appendix  A.)  Moreover,  many 
state  legislatures  have  in  recent  years  either  considered  adopting  some 
of  these  provisions,  or  liberalizing  their  existing  provisions  for  the 
aged. 

Under  property  taxation,  state  and  local  governments,  following  the 
practice  of  homestead  tax  exemptions  for  small  homeowners  and  for 
veterans,  have  instituted  homestead  tax  exemptions  for  the  aged.  (See 
Appendix  A.)  Many  states  have  under  consideration  in  recent  sessions 
a  variety  of  property  tax  concessions  to  the  aged. 

This  study  is  concerned  with  homestead  tax  exemptions  for  the  aged. 
The  first  section  presents  the  existing  and  the  proposed  legislation  in 
an  effort  to  indicate  both  the  present  status  and  the  dominant  trend 
in  this  area.  The  second  section  discusses  two  of  the  commonly  required 
conditions  of  eligibility  for  tax  concessions — income  limitation  and 
exemption  limitation. 

The  third  section  indicates  the  fiscal  significance  of  property  taxes 
in  state  and  local  government  finances  in  California.  It  also  shows  the 
relative  importance  of  single-family  houses  and  of  the  owner-occupied 
single-unit  properties  headed  by  the  aged,  variously  defined.  The 
fourth  section  estimates  the  property  taxes  which  the  aged  groups 
contributed  in  California  in  1960.  It  deals  with  (1)  the  estimated  dis- 
tribution of  taxes,  (2)  the  household  income  status  of  the  aged  among 
the  age-of-head  groups,  and  (3)  the  average  tax  per  housing  unit  and 
the  average  tax-income  ratio. 

The  fifth  section  discusses  the  revenue  effects  of  several  possible 
exemption  schemes  for  California.  Finally,  a  summary  of  the  high- 
lights of  the  study  is  offered. 
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B.  Present  Stafus  of  Property  Tax  Concessions  fo  the  Aged  ^ 

This  section  first  catalogs  the  existing  laws  in  the  states  which  offer 
property  tax  concessions  to  the  aged.  It  then  presents  some  representa- 
tive pieces  of  legislation  which  have  been  proposed  m  recent  yearsma 
number  of  states  considering  similar  tax  measures.  The  emphasis  in 
both  cases  is  to  indicate  their  major  features. 

1.  EXISTING   PROVISIONS 

There  are  at  present  three  principal  forms  of  property  tax  relief  for 
the  ao-ed-  tax  exemption,  tax  deferment,  and  tax  credit.  Indiana,  Massa- 
chusetts, and  Oregon  use  tax  exemptions.  Oregon  alone  offers,  m  addi- 
tion to  tax  exemptions,  tax  deferment  to  certain  aged.  New  Jersey 
grants  tax  credits;  Maryland  authorizes  its  county  governments  to 
grant  tax  credits;  and  AVisconsin  provides  property  tax  relief  m  the 
form  of  income  tax  credits  and  refunds.  New  Jersey  and  Maryland  it 
may  be  added,  have  abandoned,  for  different  reasons,  the  use  of  tax 

^^In£r  grants  an  exemption  of  $1,000  in  assessed  valuation  to  a 
resident  65  and  over  who  owns  and  occupies  a  homestead  (ownership 
for  at  least  one  year)  assessed  at  $5,000  or  less,  whose  total  annual  gross 
income  from  every  source  plus  that  of  his  spouse,  if  any,  does  not  ex- 
ceed $2  250  a  year,  and  who  receives  no  other  property  tax  exemptions. 
Maryland  passed  in  1963  a  law  which  gave  its  county  governments 
the  authority  to  grant  a  tax  credit  or  a  limited  property  tax  rate  based 
on  aTor  income.  (The  Acts  of  1964  deleted  all  references  to  hmited 
rates^  The  law  repealed  all  previous  tax  exemption  provisions  ot 
county  governments.^  There  are  24  major  political  subdivisions  m  Mary- 
land comprising  Baltimore  City  and  23  counties.  _  Baltimore  and  15 
counties  have  granted  tax  credits  under  the  provisions  of  the  Acts  ot 

"~  .„   .  ^i^+;„„   v,vmnc!inn<?   and   collectins:   proposed   laws,    two   sets   of  ques- 

1  For  verifying   existing   P^oyi^  o^^.i-^I^'^reference  agencies  in  the  states,  in  addition  to 

(Georgia),    Dick    M» crone    '^l'*?^;^';^' . .         x     Ricliard   Ryan    (Kansas),    Samuel 
I'^'^liJe^Tmhni]    C^fl  ^^^^^^  Herman   C.   Loeffler    (Mas- 

^orlfinTRroTeislLd?  information  relative  to  the  legislative  activities  in  these 

of  exemptions  to  that  of  c.e^lit  was  occasion^^^  valuation    depending    upon 

assessors    about    the    constant    cndnfe«    '■  cpecifled  age.  Under  the  new  law, 

^o",Jlry^™p";!nce''Serg°i!'s'ar„^t°'Jia?l;r'lom';"/er'Vai',i„.ton;    Wicomico,    a„d 
Worcester. 
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1963.  The  amounts  of  credit  and  the  conditions  under  which  the  credit 
is  granted  are  not  known  at  present  but  are  expected  to  be  available  in 
the  near  future.^ 

Massachusetts  exempts  $4,000  of  assessed  value  to  persons  70  and 
over  who  have  lived  in  the  state  for  the  preceding  10  years,  who  have 
owned  and  occupied  the  homestead  (for  at  least  five  years)  which  is 
assessed  at  $14,000  or  less,  and  whose  net  income  from  all  sources,  both 
taxable  and  nontaxable,  does  not  exceed  $5,000  for  a  married  couple  and 
$4,000  for  a  single  person. 

New  Jersey  grants  a  tax  credit  of  up  to  $80  against  the  property  tax 
on  the  self-owned  dwelling  of  persons  65  and  over  who  are  citizens  and 
residents  of  the  state  (for  at  least  three  years)  and  whose  annual  in- 
come does  not  exceed  $5,000.  Income  is  defined  to  include  money  from 
whatever  source,  including  but  not  limited  to  realized  capital  gains  and 
the  entire  amount  of  pension,  annuity,  retirement,  and  social  security 
benefits. 

This  current  provision  was  implemented  by  the  Laws  of  1963  follow- 
ing the  passage  of  a  constitutional  amendment.  Previously,  however, 
the  Laws  of  1961,  likewise  following  a  constitutional  amendment,  pro- 
vided an  exemption  of  $800  in  assessed  valuation  for  homeowners  65 
and  over  with  income  not  exceeding  $5,000.* 

Oregon  offers  tax  exemptions  for  the  aged  -with  gross  receipts  less 
than  $2,500.  It  exempts  a  percentage  of  the  first  $10,000  of  the  true 
cash  value  ^  of  the  principal  personal  residence  of  persons  65  and  over 
meeting  the  income  test.  Gross  receipts  include  but  are  not  limited  to 
pensions,  disability  compensation,  retirement  pay,  public  welfare  and 
social  security  payments,  and  receipts  from  sales  or  services  rendered. 
The  percentage  of  the  true  cash  value  exempt  from  taxation  is  allowed 
according  to  age  of  the  taxpayer,  or  of  the  oldest  of  the  taxpayers  shar- 
ing the  residence :  10  percent  for  those  65  to  68 ;  30  percent  for  those 
69  to  71;  50  percent  for  those  72  to  74;  70  percent  for  those  75 
to  77 ;  90  percent  for  those  78  to  79 ;  and  100  percent  for  those  80  or 
more.  In  other  words,  the  amount  of  the  true  cash  value  exempted  is 
$1,000,  $3,000,  $5,000,  $7,000,  $9,000,  and  $10,000  to  persons  in  these 
respective  age  groups. 

Those  who  are  unable  to  obtain  a  complete  exemption  may  arrange 
for  tax  deferment.  And  those  with  income  over  $2,500  may  do  the  same. 
The  homestead  for  which  the  deferment  is  claimed  must  not  be  income- 
producing  property  and  there  must  not  be  any  delinquent  property 
taxes  on  the  property.  The  deferred  taxes  become  a  lien  against  the 

3  Information  on  the  amounts  of  credit  and  eligibility  requirements  in  these  political 
subdivisions  will  soon  be  a-^sembled  by  the  State  Department  of  Assessments  and 
Taxation,  according  to  William  H.  Riley,  Chief  Supervisor  of  Assessments.  Letter 
to  the  author,  June  17,  1964. 

*  The  1963  constitutional  amendment  was  proposed  and  adopted  as  a  result  of  a 
New  Jersey  Supreme  Court  decision.  In  1962,  the  court  in  Sivitz  v.  Kingsley,  182 
A.  2d  841,  held  that  the  tax  exemptions  for  the  aged  must  be  computed  by  de- 
ducting the  amount  of  the  exemption  ($800)  from  the  true  value  of  the  property 
and  not  the  assessed  value.  Since  most  of  the  municipalities  in  the  state  assessed 
their  real  property  at  a  fraction  of  their  true  value,  this  court  interpretation 
meant  a  reduction  in  tax  advanta°-e  for  the  aged.  The  new  law,  implementing  the 
latest  amendment  to  the  state  constitution,  allows  up  to  $80  against  property 
taxes  otherwise  liable  in  place  of  the  $800  exemption  on  the  assessed  value.  Letter 
to  the  author  by  Samuel  A.  Alito,  Research  Director,  Division  of  Legislative  In- 
formation and  Research,  Law  Revision  and  Legislative  Services,  State  of  New 
Jersey.  June  8,  1964. 

6  The  true  cash  value  is  generally  interpreted  to  mean  a  fair  market  value,  as  of  the 
assessment  date. 
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property  until  t„e  death  »£  the  owner    or  the  -1-'  the  \on,e,  »^a 

rlreotTf,Llf;S:a  in  in;';::*  i;:  o"  e  percent  per  annu. 

'^"T^S'Z\awteffe"wfjS;e  10,  1964  and  applicable  to  taxes  for 
19M)  provides  income  tax  credits  and  refunds  to  P^};^/^  and  over 
as  a  relief  from  property  taxes.  The  relief  is  available  to  bot*.  home 
owners  and  renters,  bnt  the  maximvim  appropriation  is  set  at  $10,300,- 

000  a  year  from  1965  on.^  ,    n  .  ^f  ±^  nno  nv  Ipss  the 

For  an  aged  homeowner  with  household  income  of  Jl'^^O  o^  ^^^^^  ^^^ 

coSe  of  all  the  persons  who  are  related  to  and  live  w  h  the  aged    ax 

;ayer.  Income  means  adjusted  f  ^^ --"^j/j '^^fe'l  aVnTtTx! 

(less  the  return  on  investment),  social  securixy  yd^  , 

phlp  interest  except  gifts  and  income  m  kind  up  to  f  JUL). 

*M  re^r  '  an'ged  renter  likewise  benefits  from  the  same^rovis,^^^ 

as  described  above,  except  that  his  P™l«rty  tax  liabi hty  is  assnme^  to 

^:^;^Z  'i^  o^f"L™=iroVcht:S:f  f^r  SlJs  and 
^''Ftaally,  refunds  are  issued  to  an  aged  homeowner  or  ""ter  if  the 

:ordt=-pt™;nf;^ts^^^^^^^ 

*%?e:nr°s"::nTromTe^  above  that  no  two  laws  are  identicah  But 
Sim  lar  characteristics  may  be  noted  AH  have  an  a^e  test-with  to 
exception  of  Massachusetts,  65  years  of  age  is  the  requirement.  All  have 
r  sident  test-the  dwelling  unit  must  be  om«r  oceupied^^  exce^  in 
Wisconsin  where  renters  are  also  qualified  for  the  relief.  All  require  a 
test  of   ncome  but  d  ffer  in  both  the  definition  and  the  amounts  of  al 

lowab  e Tncom;.  Furthermore,  all  impose  a  »■";*»"  fom'tSo^n  These 
value  but  a<»ain  differ  in  the  amounts  exemptable  from  taxation,  these 
latter  two  eli '•  bility  requirements-income  limitation  and  exempt  on 
IMtation-give  rise  to  some  difficulties  which  will  be  discussed  m  the 

'"'Imtgthf  provisions  in  the  existing  laws,  the  following  are  of  spe- 
cial hitefestFirsI  in  terms  of  the  age  requirement,  IMassachusetts  s 
re'rsT:fri„^g:ntUnd  Oregon's  is  uniquely  elao™^^ 

&e=To«S  t™Xnl';4  ^sSme  'a^ecl  and  th^^  feature 

^|?!^r,rp!rtan.  r««o„  .or  .he  u.e  of  a^^^^^^^^^^ 

tutional.  A  constitutional  amendn.ent    as  wa^  adoi  tea     .  ^^^  ^^^^^^  ^^^^  p^^p_ 

been  required  if  ^^""ni^''^'^  ^v^.^imranTual  Inprop^  there  are,  however,  no 

erty  tax.  Resarding  the  maximuni  annual  ^^JP     i  amount.  .  ,   ,. 

provisions  relative  to  years  m  which  ^^'^V^i^f^^;^;  during  the  rush  of  legrislative 
7  It  is  widely  understood  that,  ^V^e  to  a   draftms  erro  -^^j^^^  ^^  the   aged  tax- 

actions,   the  law  as  now  ^-^  "en   would   olterm  ^^^^^  ^^^^   .^  ^^^  j 

oavers    The  error  occurred    m  connection  Yi'"'   "-^      „ted    (by   a   corrective   bill) 
Ifs'o   widely   understood   that   this   error  will  be   correcte^^^^^^^     ^^^^^^^^   .^   ^^^ 
when    the   Legislature   convene.s   later   this   year, 
text  reflect  the  law  as  it  is.  (August  1964.) 
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Thirdly,  Wisconsin  law  deserves  some  mention.  It  appears  at  first  as 
if  it  is  an  income  tax,  rather  than  a  property  tax,  relief.  It  is  in  fact, 
however,  a  property  tax  concession  requiring  a  different  form  of  income 
test.  Another  noteworthy  feature  of  the  Wisconsin  law  is  that,  if  the 
amount  of  property  tax  relief  allowable  to  an  aged  person  is  greater 
than  his  income  tax  liability,  he  would  receive  the  difference  from  the 
state  treasury  with  which  to  pay  his  property  taxes.  Lastly,  still  an- 
other distinctive  feature  is  that  renters  will  benefit  as  well. 

2.    PROPOSED   LEGISLATION 

In  the  last  few  years,  more  than  one-half  of  the  states  in  the  union 
have  considered  property  tax  concessions  to  the  aged.  They  include 
Alabama,  Arizona,  Arkansas,  California,  Connecticut,  Delaware,  Geor- 
gia, Hawaii,  Illinois,  Indiana,  Iowa,  Kansas,  Maine,  Maryland,  Massa- 
chusetts, Michigan,  Minnesota,  Missouri,  Ohio,  Oklahomar  Oregon,  New 
Jersey,  New  York,  Pennsylvania,  Rhode  Island,  and  Wisconsin.  Manv 
of  the  proposals  resemble  the  existing  laws  noted  above.  They  are 
basically  of  the  same  varieties :  tax  exemption,  tax  deferment,  and  tax 
credit.  However,  there  are  significant  differences  between  and  among  the 
proposals.  A  survey  of  proposed  legislation  in  the  various  states  re- 
garding property  tax  concessions  offers  the  following  illustrations.  In 
reading  the  exempt  assessed  values  in  these  bills,  it  will  be  well  to  keep 
in  mind  the  wide  range  of  assessment  ratios  among  the  states.  For 
the  states  reported  below,  assessment  ratios  in  1961  ranged  from  about 
13  percent  in  Arkansas  to  some  54  percent  in  Delaware.  This  point  is 
significant  when  interstate  comparisons  regarding  the  "generosity"  of 
tax  exemptions  are  made;  it  is  not  relevant,  however,  when  different 
bills  in  the  same  state  are  compared. 

In  Arkansas,  there  was  one  proposal  which  v/ould  exempt  the  first 
$5,000  in  full  market  or  actual  value  on  the  homestead  of  a  resident  65 
or  over,  with  no  other  qualifications.  Age  constitutes  the  sole  test.  An- 
other bill  would  exempt  the  first  $10,000  of  actual  value  on  the  home- 
stead of  a  resident  65  or  over  who  is  retired  and  not  gainfully  em- 
ployed. Here  the  unique  feature  is  the  explicit  requirement  of  retire- 
ment. A  third  bill  would  exempt  the  first  $5,000  of  assessed  value  of  the 
homestead  of  a  resident  65  or  over.  Assessed  value  rather  than  actual 
value  is  specified  in  this  proposal. 

Among  some  20  pieces  of  legislation  introduced  in  the  Connecticut 
Legislature  in  1963,  the  following  five  are  of  interest.  One  bill  would 
limit  property  tax  savings  to  $125,  and  in  addition  it  contained  the 
usual  requirements  of  age  (65  or  over),  of  income  (not  exceeding 
$4,000),  and  of  exempt  assessed  value  ($3,000).  Another  proposal 
would  exempt  $20,000  of  assessed  value  of  homes  owned  and  occupied 
(for  at  least  10  years)  by  a  person  75  years  of  age  or  over.  Here,  while 
the  age  test  is  more  stringent,  the  amount  of  assessed  value  exempt  is 
more  generous,  compared  with  existing  laws  and  most  proposed  legis- 
lation. The  third  one  would  exempt  assessed  valuation  of  $2,000  and 
$3,000  to  homeowners  65  to  71  and  72  and  over  respectiveh'— a  variant 
of  the  Oregon  law  noted  above. 

The  fourth  bill  would  provide  an  exemption  equal  to  30  percent  of 
the  tax  levied  on  the  home  (and  land  on  which  it  stands)  owned  and 
occupied  by  a  person  65  or  over  (either  owner  or  spouse)  who  has  been 
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the  owner  for  the  preceding  three  years  and  who  has  no  children  at- 
tend^n^school  in  or  below  the  12th  grade.  Benefit  prmcip  e  seems  to 
underscore  this  proposal,  since  the  stated  pnrpose  was  o  -heve  home- 
owners over  65  from  the  burden  of  manitannng  schools  (The  bill  was 
afso  advocated  to  discourage  the  migration  of  senior  citizens  to  other 
states  with  tax  exemptions  for  the  aged.) 

sSl  another  proposal  worth  mention  is  one  which  would  exempt 
$3  000  in  a  sessed  valuation  of  homeowner-occupier  65  or  over  who  is 
a  US  chizen  and  who  receives  less  than  $600  income  annually  there- 
?rL  ei  her  a"  ?ent  or  from  the  sale  of  produce  grown  tWou^  Further 
it  provided  exemption  of  all  assessed  value  if  it  is  below  $3,000,  no 
exempt  on  if  assessed  value  is  over  $15,000,  and  amounts  of  exempt 
assessed  value  are  graduated  at  $200  intervals  from  $2  400  down  to  $200 
as  he  asse  sed  value  increases  from  $3,000  to  $15,000,  at  $1,000  inter- 
vals «  Noteworthy  features  in  this  bill  are:  (1)  the  requirement  of  U.S. 
citizenship  (2)  the  allowance  of  income-producing  element  for  an 
owneTocc^^^^^  and    (3)    the   incorporation   of   the   vanishing 

eremptionlrrangemeit,  relating,  in  this  case,  the  exempt  amount  of 
pcsspssed  value  to  the  assessed  value.  ,     t     n 

Ddaiva^-e  had  in  1963  two  proposals  exempting  the  homestead  of  per- 
sons  65  or  over  from  school  levies  ($10,000  of  assessed  value  and  all 
assessed  value  respectively).  Two  features  deserve  mention.  First,  one 
^.ronosal  was  as  generous  as  to  exempt  all  assessed  value.  Second,  both 
would  aUlv  ?o  school  levies  alone.  A  third  bill  would  exempt  from 
TaxaUoHo  mor  than  $5,000  in  assessed  valuation  of  homes  owned 
Im  occupied  by  a  resident  (for  a  period  of  ^^-e  years  who  is  65  or 
over  and  whose  annual  income  is  less  than  $3  000.  Income  is  ciennea 
?o  mean  all  income  from  whatever  source  derived  including  but  not 
UmiJed  to  realized  capital  gains  and  the  entire  amount  of  pension, 
annuity  retirement  and  social  security  benehts.  ^        +    ;„ 

Tmono  the  resolutions  proposing  constitutional  amendment  m 
GrnvZwas  a  bill  which  would  exempt  $6,000  m  assessed  valuation  of 
a  homrowned  and  occupied  by  a  retired  person  6o  or  over  whose  in- 
come from  any  source  does  not  exceed  $3,600  per  year,  exclusive  of 
sScal  security  benefits  and  payments  from  any  retirement  or  pension 
system  to  'vhich  the  State  of  Georgia,  or  its  political  subdivision  has 
contrTbuted  funds.  This  definition  of  income  provides  a  contrast  to  the 
nno  pVinspn  bv  Delaware  cited  above.  . 

Lcluded  anioBg  a  number  of  proposals  in  Hawau  was  one  which 
would  "rant  full  exemption  from  property  tax  on  the  homestead  of 
^rsonsio  and  over  who  are  retired,  provided  that  the  assessed  valua- 

^on  does  n'of exceed  $10,000.  »---"?  J™*™  tto^    aSd  the'Sirt 

rmirpmpiit   the  rather  generous  amount  of  exemption,  ana  tne  reiiie 
rentTesf  Anotherbill  wo^^^    offer  total  exemption  for  a  lO-jear  period 
Ta  homeowner  60  or  over.  This  is  unique  because  it  specifies  a  definite 
time  period  for  tax  forgiveness. 

B-i^;;;^xan.ples:  (1)  «  the  assessed  valuaUon^ of  a  property  is  -er^S 3,000  J^ut^ng 
over  $4,000,  $2,400  of  the  assessed  value  woum  ue  exer  p  *■  ^  ^.^lue  would 
^"^Zt'^rJ'^^^^^^^^V^  ^vi^Vto^OO  but  not  over  $15,000. 
$200  of  the  assessed  value  would  be  exempt. 
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loiva  considered  in  1963  a  bill  allowing  homeowners  65  and  over  a 
homestead  tax  credit  twice  the  amount  now  allowed  all  owner-occupiers 
of  a  homestead  of  an  assessed  value  of  less  than  $2,500,  with  the  tax 
credit  not  exceeding  25  mills  for  each  dollar  of  eligible  homestead  valu- 
ation. The  distinctive  feature  of  this  proposal  is  that  the  tax  credit  for 
the  aged  would  double  the  existing  tax  credit  for  all  homeowners,  re- 
sembling the  double  personal  exemption  in  the  federal  and  some  state 
income  taxes. 

One  of  the  proposals  in  Kansas  was  to  grant  a  tax  credit  of  up  to 
$150  against  taxes  otherwise  due  on  a  homestead  and  personal  property 
of  persons  65  and  over  who  receive  no  more  than  $1,200  annually  in 
addition  to  pensions  and  no  more  than  $3,000  per  year  from  all  sources 
including  pensions.  This  bill  is  interesting  for  three  reasons.  One,  it 
would  grant  a  tax  credit  in  place  of  a  tax  exemption.  Next,  it  would  in- 
clude personal  property  of  the  aged  under  the  tax  relief  measure. 
Finally,  it  implicitly  specified  that  income  from  pensions  might  not 
exceed  $1,800. 

In  Massachusetts  where  property  tax  relief  is  in  effect  as  noted 
earlier,  several  bills  were  considered.  One  proposal  would  provide  for  a 
reduction  of  one-half  of  the  tax  assessed  on  the  dwelling  of  an  owner- 
occupier  of  70  or  over  (having  resided  in  the  state  for  10  years)  with 
a  maximum  of  $400.  This  relief  would  also  be  granted  to  renters  70 
or  over.  Tenants  of  rented  property,  who  are  70  or  over  and  have  re- 
sided in  the  state  for  10  years,  would  receive  from  the  assessors  cer- 
tificates of  credit  not  to  exceed  $400  which  shall  be  equal  to  one-half  of 
the  tax  assessed  upon  the  property  and  attributable  to  rented  portion 
of  the  property.  These  certificates  would  be  accepted  in  payment  of 
rent  by  the  owners  of  the  property  and  would  be  valid  as  abatements  of 
the  taxes  levied  on  the  property.  Another  bill  would  exempt  $5,000  of 
assessed  value  on  the  homestead  of  persons  65  or  over  with  no  taxable 
income  under  the  federal  individual  income  tax. 

The  special  features  of  these  bills  are :  ( 1 )  forgiveness  of  50  percent 
of  property  taxes  up  to  $400;  (2)  renters  would  receive  benefits.  This 
provision  is  unique  among  the  bills  in  the  several  states  and  it  is  highly 
commendable  in  its  spirit;  (3)  the  required  income  test  is  also  unique 
because  it  will  be  affected  by  changes  in  the  federal  income  tax  law. 

Under  a  bill  considered  in  1960  by  the  Michigan  Legislature,  the 
homesteads  of  persons  over  65,  who  have  resided  in  the  state  for  at 
least  10  years  and  whose  annual  income  is  less  than  $2,000,  would  be 
exempted  from  taxation  to  the  amount  of  $3,000  of  the  state  equalized 
value  unless  such  value  should  exceed  $7,500.  This  bill  mentioned 
equalized  value,  as  opposed  to  market  value  or  assessed  value. 

In  1961  the  Missouri  General  Assembly  considered  a  bill  which  would 
grant  an  exemption  of  no  more  than  $500  in  assessed  valuation  in  the 
case  of  personal  property  (ownership  for  more  than  six  months),  and 
an  exemption  of  not  more  than  $3,000  in  assessed  valuation  in  the  case 
of  real  property  (owned  and  occupied)  to  a  person  over  65  years  of 
age.  This  proposal  would  exempt  certain  amounts  of  both  personal  and 
real  propert}^  form  taxation. 

A  1963-64  legislative  bill  in  Ohio  would  put  an  upper  limit  on  the 
rate  of  taxation  and  on  the  true  assessed  value  on  the  homestead  of 
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persons  whose  sole  means  of  support  is  from  pensions,  social  security, 
or  other  regular  retirement  allowances.  The  upper  limit  would  be  the 
rate  of  taxation  and  the  true  assessed  value  which  were  in  effect  when 
the  above-mentioned  payments  became  the  sole  means  of  support.  This 
form  of  tax  relief  is  unique,  for  it  freezes  the  rate  of  property  taxation 
and  the  assessed  valuation  at  the  level  when  a  person  completely  retires. 
Another  point  worth  emphasis  is  the  lack  of  an  explicit  age  require- 
ment. Also,  the  retirement  test  is  most  stringent. 

Among  the  bills  introduced  in  the  Wisconsin  Legislature  m  the  last 
two  years,  which  adopted  a  bill  reported  earlier,  mention  should  be 
made  of  the  two  approaches  represented.  One  was  to  grant  an  income 
tax  credit  or  refund  as  a  relief  from  property  taxes,  which  embodied 
most  of  the  features  of  the  law  just  passed.  (Effective  June  10,  1964) 
The  other  was  to  allow  property  tax  deferment.  Unlike  the  law  m 
Oreo-on  the  Wisconsin  proposal  would  provide  tax  deferment  as  the  sole 
means  of  assisting  the  aged.  There  were  two  proposals— one  would 
allow  50  percent  and  the  other  100  percent  tax  deferral  on  the  home- 
stead property  tax  to  persons  65  and  over.  The  deferred  taxes  would 
be  charged  with  an  interest  rate  of  5  percent  per  annum ;  they  would  be- 
come a  lien  on  the  homestead  until  the  death  of  the  owner  or  the  sale 
of  the  home.  Moreover,  the  amount  of  taxes  deferred,  under  one  pro- 
posal, may  not  exceed  the  amount  of  equity  on  the  home.  _ 

This  bill  is  similar  to  the  existing  law  in  Oregon  described  previously 
with  one  important  distinction.  There  is  no  mention  m  the  Oregon 
law  on  the  maximum  amount  of  accumulated  taxes  deferrable  on  the 
homestead  of  the  aged.  . 

Property  tax  deferment  plans  have  also  been  considered  m  the  tali- 
fornia  Legislature.  One  bill  in  1961  would  allow  postponement  of  taxes 
on  the  homestead  until  the  sale  of  the  property  or  the  death  of  the 
owner  if  the  property  had  an  assessed  valuation  of  less  than  $b,UUU 
and  if  it  is  owned  bv  a  single  or  married  male  over  65,  or  an  unmarried 
widow  over  60.  The  distinguishing  feature  of  this  proposal  is  the  dit- 
ferent  age  required  of  male  and  female  aged  taxpayers. 

Another  bill  introduced  in  1963  was  of  the  same  variety.  It  proposed 
granting  a  loan  (with  which  to  pay  real  property  taxes)  to  any  person 
60  or  over  who  owns  and  occupies  the  home  if  the  gross  annual  income 
of  all  persons  who  occupy  and  maintain  the  home  does  not  exceed 
$2,500.  No  loan  would  be  made  in  case  one  of  the  coowners  of  the  prop- 
erty is  under  60  years  of  age.  Further,  no  loan  would  be  made  if  the 
total  of  the  amounts  loaned  on  the  home  exceeds  an  amount  equal  to 
50  percent  of  the  full  cash  value  of  the  property.  There  are  three  note- 
worthy features:  (1)  the  age  requirement  of  60;  (2)  the  requirement 
that  coowners  must  be  at  least  60  years  of  age;  and  (3)  loans  can  only 
be  granted  up  to  one-half  of  the  property  value.  _ 

The  above  represents  a  sketch  of  the  major  and  interesting  charac- 
teristics of  the  existing  and  the  proposed  pieces  of  legislation  ma 
number  of  states  regarding  property  tax  concessions  to  the  aged,  ihis 
sketch  reveals  the  wide  diversity  of  provisions  that  are  m  force  and 
under  proposal.  Of  special  significance  among  these  provisions  are  the 
income  limitation  and  exemption  limitation  which  the  following  sec- 
tion will  discuss. 
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C.  Income  Limitaflon  and  Exempiion  Limifation 

Variety  of  Income  Limitation.  One  of  the  usual  conditions  of  eligi- 
bility is  the  so-called  income  test,  which  sets  the  upper  limit  of  income 
a  taxpayer  may  have  and  still  qualify  for  a  tax  privilege.  Although 
some  bills  (e.g.,  one  in  Arkansas)  require  no  income  test,  all  existing 
laws  and  most  proposals  stipulate  some  test  of  income.  The  allowable 
income  ranges  from  $2,250  (Indiana)  to  $5,000  (New  Jerse}'-)-  There 
are  a  few  bills  which,  while  requiring  income  test,  do  not  explicitly 
spell  out  the  amounts  of  income  allowable.  For  instance,  a  bill  in  Arkan- 
sas simply  requires  the  taxpayer  to  be  ''retired  and  not  gainfully  em- 
ployed." A  bill  in  Hawaii  requires  simply  retirement,  which  presum- 
ably implies  low  income  or  lower  than  preretirement  income.  "No 
taxable  income  under  the  federal  income  tax"  is  the  condition  under  a 
Massachusetts  bill. 

Just  as  the  amount  of  income  allowable  by  each  law  or  bill  differs, 
so  does  the  definition  of  income.  Some  laws  or  bills,  such  as  in  Indiana, 
New  Jersey,  Oregon,  and  California  specify  gross  income;  but  others, 
such  as  in  Massachusetts,  designate  net  income;  and  Wisconsin  chooses 
adjusted  gross  income  plus  other  items.  They  differ  in  addition  in  the 
treatment  of  social  security  benefits,  retirement  payments  and  other 
nontaxable  incomes.  Some  (e.g.,  in  Massachusetts,  Oregon,  Delaware, 
Kansas)  specifically  include  these  receipts  as  income.  One  bill  in 
Georgia,  on  the  other  hand,  explicitly  excludes  from  the  definition  of 
income  receipts  from  social  security  system  and  from  the  retirement  or 
pension  system  of  the  state  and  its  subdivisions.  Further  differences  in 
defining  income  may  be  noted.  The  New  Jersey  law  and  a  Delaware  bill 
define  income  to  include  realized  capital  gains.  Some  bills  in  other  states 
such  as  in  Indiana  simply  mention  ' '  income  from  every  source, ' '  and  in 
other  cases,  "income  from  all  sources."  Apparently,  formal  regula- 
tions or  informal  rulings  would  be  required  in  these  latter  cases  to 
determine  precisely  what  receipts  constitute  income.  Moreover,  some 
laws  and  bills,  such  as  Indiana,  include  spouse's  income,  if  any,  in  the 
allowable  amounts  of  income,  others  do  not.  The  Wisconsin  law  and  a 
bill  in  California  represent  a  third  approach  in  that  they  consider  the 
combined  income  of  all  household  members. 

ProMems  with  Income  Limitation.  Income  limitation  is  often  re- 
sisted on  emotional  grounds  for  it  is  a  means  test  and  is  therefore 
considered  distasteful  by  some.  In  addition,  there  are  technical  problems 
associated  with  the  test  of  income.  The  first  two  difficulties  arise  out  of 
the  definition  of  income  itself.  First,  when  income  is  defined  to  exclude 
nontaxable  sources  of  receipts,  the  income  test  becomes  ineffective  be- 
cause it  fails  to  "discriminate",  as  it  is  intended  to  do,  against  those 
taxpayers  with  sufficient  income  who  are  presumably  not  in  need  of  tax 
privileges.  On  the  other  hand,  if  income  is  comprehensively  defined  to 
include  all  types  of  income,  then  the  ascertainment  of  income  appears 
highly  difficult  because  it  will  require  "self -assessment" — a  problem 
becoming  more  acute  in  view  of  the  "notch"  problem  pointed  out  below. 

Another  problem  with  the  present  arrangements  of  the  income  test  is 
the  so-called  "notch"  problem.  Since  there  will  be  no  tax  advantage 
if  income  is  beyond  a  specified  upper  limit,  the  abrupt  termination  of 
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tax  privilege  is  undesirable.  It  is  undesirable  because  the  economic  dif- 
ferences between  two  persons  with  incomes  above  or  below  the  specified 
level  bv  small  amounts  are  not  such  as  to  justify  tax  benefits  for  one 
but  not  for  the  other.  It  is  undesirable  also  because  the  abrupt  termina- 
tion of  tax  benefits  makes  strong  the  temptation,  m  the  case  of  selt- 
reporting  of  income,  to  under-report  income. 

Variety  of  Exemption  Limitation.  Another  frequent  eligibility  con- 
dition deserving  some  analysis  relates  to  the  limitation  on  the  ex- 
emptable  assessed  valuation.  ,       -,     ..        / 

In  addition  to  the  diverse  amounts  of  assessed  valuation  (ranging 
from  $1  000  in  Indiana  to  $20,000  in  Connecticut)  exemptable  under 
different  laws  and  bills,  the  forms  of  tax  exemptions  are  also  different. 
Property  tax  exemptions  may  be  differentiated  as:  conditional,  uni- 
form, and  vanishing  exemptions.  _  .      ;,  xx     a 

First,  a  conditional  property  tax  exemption  may  be  defined  as  one 
under  which  the  assessed  value  below  the  exemption  level  is  fully  ex- 
empt but  the  entire  amount  of  assessed  value  will  be  subject  to  tax  it 
it  is  above  the  exemption  level.  A  proposal  in  Hawan  to  grant,  as  re- 
ported in  Section  B,  full  exemption  if  the  assessed  value  does  not  exceed 
m  000  falls  into  this  category.  A  variant  of  such  an  arrangement  is 
foukd  in  the  laws  in  Indiana  (exempting  $1,000  oi  an  assessed 
value  of  $5,000  or  less),  and  in  Massachusetts  (exempting  $4,000  of  an 
assessed  value  of  $14,000  or  less)  .9  i  «  .^  .«  nr.P 

Secondly,  a  uniform  property  tax  exemption  may  be  defined  as  one 
under  which  a  given  amount  of  assessed  value  is  exempted,  regardless 
of  the  total  amount  of  assessed  valuation.  Belonging  m  this  category 
are  the  law  in  Oregon  (exempting  the  first  $10,000  ^f  the  true  cash 
value)  •  the  bills  in  Arkansas  (exempting  the  first  $5,000  and  the  first 
$10  000  of  assessed  values  respectively),  in  Connecticut  (exempting  the 
first  $20  000  of  assessed  value),  in  Delaware  (exempting  the  first  $5,- 
000)  and  in  Georgia  (exempting  the  first  $6,000)  and  in  Missouri  (ex- 
empting the  first  $3,000).  .  ,      i£      1 

Thirdly  a  vanishing  property  tax  exemption  may  be  defined  as  one 
under  which  the  amount  of  exemptable  assessed  value  declines  as  the 
assessed  valuation  advances  over  the  amount  of  exemption,  until  the 
exemption  disappears.  The  only  example  from  the  s^^rvey  reported  in 
the  previous  section  is  the  one  proposal  m  Connecticut.  The  bill,  as 
described  earlier,  would  grant  full  exemption  on  an  assessed  value 
below  $3,000,  but  no  exemption  on  an  assessed  value  above  $15,UUU.  Ana 
for  the  assessed  values  between  $3,000  and  $15,000,  the  amounts  of 
exempt  assessed  value  are  graduated  at  $200  "^t^^'vals  frmn  $2  400 
down  to  $200  as  the  assessed  value  increases  from  $3,000  to  .1)Ib,uuu  at 
$1,000  intervals. 

ProUems  with  Exemption  Limitation.  Briefly,  conditional  property 
tax  exemptions  present,  as  do  personal  exemptions  m  some  U.S  munici- 
pal income  taxes,  a  "notch"  problem-the  tax  privilege  will  be  ab- 
ruptly removed  when  the  assessed  value  is  above  a  certain  level  ihis 
feature  is  undesirable  because  the  differences  in  economic  circumstances 

•  What  exists  in  Indiana  and  Massachusetts  may  be  described  as  a  mixture  of  uni- 
form and  conditional  arrangements. 
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of  two  persons  as  reflected  by  the  small  differences  in  assessed  valua- 
tions above  or  below  the  specified  level  do  not  seem  to  require  tax 
benefits  for  one  as  opposed  to  the  other.  Moreover,  it  may  be  considered 
undesirable  from  the  standpoint  of  assessment,  for  the  assessor  is 
burdened  with  an  additional  psychological  factor.  His  technical  judg- 
ment of  property  value  may  succumb  to  the  emotional  involvement, 
resulting  in  assessing  the  property  either  substantially  above  or  below, 
when  the  property  value  being  assessed  is  near,  the  statutory  amount. 

Uniform  property  tax  exemptions,  on  the  other  hand,  have  the 
disadvantage  of  offering  tax  privileges  to  everyone,  regardless  of  the 
amount  of  assessed  value  which  may  be  taken  to  reflect  partially  the 
economic  circumstances  of  homeowners.  This  characteristic  is  similar  to 
the  personal  exemptions  in  the  federal  and  state  income  taxes.  These 
exemptions  are  criticized  for  granting  tax  benefits  to  some  persons  who 
are  not  in  need. 

As  in  the  case  of  personal  exemptions  in  income  taxes,  vanishing 
property  tax  exemptions  are  to  be  preferred  to  either  the  conditional  or 
the  uniform  variet3^  The  major  advantage  of  vanishing  exemptions 
lies  in  the  fact  that  the  tax  relief  can  be  related  to  the  presumed  eco- 
nomic positions  of  taxpayers. 

The  preceding  comments  on  the  income  limitation  and  exemption 
limitation  strongly  suggest  that  most  of  the  laws  and  proposals  to  date 
leave  much  to  be  desired  on  both  counts.  The  obvious  remedy  is  that  in- 
come should  be  defined  comprehensively  and  both  incpme  and  assessed 
value  be  used  as  indices  of  the  economic  position  of  the  taxpayer. 
Ideally,  the  vanishing  feature,  as  discussed  above,  should  be  incorpo- 
rated in  both  eligibility  requirements— allowable  maximum  income  and 
exemptable  assessed  value. 

Since  exemption  laws,  by  definition,  would  reduce  the  tax  base,  a 
logical  question  relates  to  the  revenue  effects  of  property  tax  exemp- 
tions for  the  aged.  The  remainder  of  this  paper  is  intended  for  such 
an  inquiry. 

D.  Fiscal  Significance  of  Property  Taxes  in  State  and  Local 
Finances  in  California  ^^ 

In  order  to  appreciate  the  revenue  effects  of  property  tax  relief 
measures  for  the  aged,  it  is  instructive  to  analyze  first  the  fiscal  im- 
portance of  property  taxes  in  the  revenue  structure  of  state  and  local 
governments.  What  follows  is  to  indicate  (1)  the  importance  of  prop- 
erty taxes  in  the  general  revenue  of  the  state  and  local  governments 
combined  and  of  the  local  governments  alone,  and  (2)  the  importance 
of  property  taxes  from  the  homesteads. 

The  importance  of  property  taxes  in  state  and  local  government 
finances  in  California  can  be  seen  in  Table  I.  In  1960,  the  combined 
state  and  local  property  taxes  ($2,114  million)  constituted  nearly  50 
percent  of  all  taxes  ($4,409  million)  and  over  40  percent  of  all  general 
revenue  from  own  sources  ($5,197  million).  Revenue  from  real  prop- 
erty $1,602  million)  constituted  more  than  75  percent  of  property 
taxes  and  over  35  percent  of  all  taxes. 

"  See  Section  Two  for  a  more  detailed  discussion  of  this  subject. 
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Table  I  also  shows  that  property  taxes  provide  ^^^tle  snpport  to  th^^ 
state  treasury  and  they  are  very  strong  supporters  of  local  finanees 
as  expected.  Local  propertv  taxes  ($1,989  million),  represented  m  1960 
some'ay  percent  o'aU  taxes  ($2,285  million)  of  lo-l^ove.nment^^^^^^ 
California  Thev  represented  more  than  70  percent  of  all  the  general 
r'e.^^nue  from  local  sources  ($2,835  million)  in  1960.  Real  P-Perty  taxes 
($1,602  million)  represented  nearly  80  percent  of  the  local  property 
taxes  and  about  70  percent  of  all  local  taxes.  r,vm.(^vUr  taxes 

The  preceding  suggests  the  significant  position  which  pioperty  taxes 

occupy'L  the  ftate^and  local  a. ^  in  the  '^friTJc^lt^^\'^l 
also  su-crests  the  important  contribution  which  real  property  taxes 
make  olhe  propertv  tax  revenue.  Since  this  report  is  concerned  with 
Se  axes  on^homest'eads  of  the  aged,  it  is  necessary  t;>  inqmre  as  to 
how  much  residential  properties  (particularly  those  of  the  aged)  ac- 
count  for  the  real  propertv  tax  base.  . 

The  fi  cafimporLie  of  nonfarm  residential  P-perties  can  b  b^ 
served  in  Table  II.  In  1960,  they  accounted  for  almost  63  V^rce^J^^ 
the  local  real  propertv  taxes  and  over  oO  percent  of  the  total  local 
property  taxes  L  California.  Table  II  also  demonstrates  the  importance 
S  s'lngie-fam^^  houses.  They  made  up  almost  88  P-eent  of  ^  - 
farm  residential  property  tax  base;  nearly  do  P^^^f^f  ,^^.  ^^^^',  ^^^^^^^^ 
property  tax  base;  and  over  40  percent  of  the  total  local  property 

^^Furthermore,  as  also  shown  in  Table  IL  the  owner-occupied  single- 
uni'nonfarn.  Residential  properties  headed  by  the  ^.-d  (hereaftor  re 
ferred  to  as  "aged  homesteads")  contributed  not  msignfi^^^^^^ 
T^ro-nertv  tax  revenue.  If  the  aged  is  conventionally  defined  as  tnose 
Tand  ovei  th,  tax  contribution  of  aged  homesteads  is  estimated  at 
about  $1^1  million  in  1960.  This  amount  represented  almost  14  per- 
cen  of  the  Taxes  attributable  to  all  the  nonfarm  residential  single- 
family  houses,  and  approximately  12  percent  of  the  taxes  from  all  non- 

'^I?tlf  tedt^roSy  defined  as  those  60  and  over,  they  were 

estimated  to  have  contributed  approximately  $180  million  m  1960.  This 

mrnt  constituted  over  20  percent  of  all  the  sing  e-f amily  no^^^^^^^^ 

residential  property  taxes,   and  about  18  percent  of  the  total  taxes 

'-"T^'lt^^^^  rather  restrictive!,^  ^o  include  on^ 
thos;  75  anJ  over,  fhe  tax  eontnbution  in  ^el^l    of  a^ed  bome^ead^ 
is  estimated  at  approximately  $35  million  m  1960.  Tb^^  '^  J™  ^^ 
accounted  for  almost  4  percent  of  the  taxes  on  all  the  ^ontarm  resi 
denial   single-family  houses   and  about  3.5  percent   of   all  the  taxes 

'""^^^^^^r^'^^^^o  indicate  that  the  aged,  excepting 
Jen  the^aJe  defi'ned\s?5  and  over,  are  i-P-tant  cont^^u^-^^^^^^ 
local  propertv  tax  base,  especially  as  it  relates  to  nontaim  resmenud^ 
proiertTes  This  beiL  the  Jase,  it  appears  necessary  to  investigate  how 

?he  Swing  sekion  is  devoted  for  this  purpose.  Th,s  aspect  of  prop- 
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erty  tax  contributions  by  the  aged  is  particularly  important  because 
of  the  implications  which  it  holds  for  the  selection  of  property  tax 
schemes  for  the  relief  of  the  aged. 

E.  Property  Tax  Contributior^s  of  Aged  Homesteads  in  California: 
Estimates  for  1960  on  ttie  Basis  of  I960  Data 

In  order  to  analyze  the  property  taxes  on  aged  homesteads  con- 
tributed by  different  age-of-head  groups,  Tables  III,  IV,  and  V  are 
prepared. 

Table  III  shows  the  estimated  distribution  of  property  taxes  of  the 
aged  by  household  income  (see  Appendix  B  for  definition)  and  by 
age-of-head  groups.  The  60-64  group  contributed  some  $59  million  in 
property  taxes  in  1960.  Only  6  percent  of  this  amount  came  from 
households  with  incomes  less  than  $1,000;  about  5  percent  each  from 
households  with  incomes  between  $1,000  and  $1,999  and  between  $2,000 
and  $2,999.  Next,  the  65-74  group  contributed  some  $86  million  in 
1960.  Nearly  10  percent  of  this  amount  came  from  households  with 
incomes  less  than  $1,000;  about  14  percent  from  those  with  incomes 
between  $1,000  and  $1,999 ;  and  approximately  12  percent  from  house- 
holds with  incomes  between  $2,000  and  $2,999.  Thirdly,  the  75  and 
over  group  was  called  upon  to  contribute  some  $35  million  in  1960. 
About  18  percent  of  this  amount  came  from  households  with  less 
than  $1,000;  almost  22  percent  from  those  with  incomes  between  $1,000 
and  $1,999;  and  some  14  percent  from  those  with  incomes  between 
$2,000  and  $2,999. 

In  other  words,  while  only  less  than  17  percent  of  the  taxes  paid 
by  60-64  group  was  contributed  by  those  with  incomes  less  than  $3,000, 
the  proportion  increases  to  36  percent  for  the  65-74  group,  and  to  54 
percent  for  the  75  and  over  group.  It  may  be  said  that,  comparatively, 
the  75  and  over  group  was  worse  off  than  the  65-74  group  and  the 
65-74  group  was  in  turn  worse  off  than  the  60-64  group  in  terms  of 
the  proportion  of  those  with  incomes  below  $3,000  in  each  group  who 
contributed  to  the  property  tax  payments  of  the  group. 

Table  IV  records  the  estimated  number  of  aged  homesteads  by 
household  income  and  by  age-of-head  groups.  Thus,  this  table  enables 
a  broad  view  of  the  household  income  status  of  these  units.  While  21 
percent  of  these  houses  headed  by  those  60-64  belonged  to  households 
with  income  less  than  $3,000  in  1960,  the  corresponding  proportion 
for  the  65-74  group  was  45  percent,  and  that  for  the  75  and  over 
group  was  almost  65  percent. 

If  $3,000  of  household  income  may  serve  as  a  benchmark  for  de- 
lineating groups  in  terms  of  economic  welfare,  the  above  comparative 
figures  seem  to  suggest  that  the  75  and  over  group  fared  less  weU 
than  the  65-74  group  and  the  65-74  fared  less  well  than  the  60-64 
group  in  terms  of  household  income.  It  must  be  borne  in  mind,  how- 
ever, that  the  household  income  is  measured  by  current  money  income 
which  may  not  be  an  adequate  measure  of  the  economic  wellbeing  and 
hence  the  taxpaying  ability  of  the  household.  (More  on  this  later.) 
Even  with  this  important  qualification,  the  comparative  figures  quoted 
above  for  the  three  aged  groups  are  still  meaningful  for  suggesting 
the  relative  economic  circumstances  of  these  groups  in  terms  of  the 
same  measure,  household  income. 
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Lastly  Table  V  presents  some  estimates  for  the  average  property 
tax  per  unit  and  for  the  average  "property  tax-household  mcome 
ratio.  It  is  interesting  to  observe  that  the  average  tax  Pf^^^^^  first 
declined  as  income  increased  from  less  than  $1,000  to  $1,000-$!  999 
and  then  increased  as  income  advanced  beyond  $2,000.  On  the  other 
hand  the  average  tax-income  ratio  decreased  as  income  increased 
throughout  the  income  range.  This  somewhat  inverse  movenient  be- 
tween the  average  tax  and  the  average  tax-income  ratio  holds  true  tor 
all  three  age-of-head  groups.  ^c,nA    a  +^ 

For  the  60-64  group,  the  average  tax  moved  from  $274  down  to 
^253  as  income  moved  from  less  than  $1,000  to  $1,000-$1,999.  The 
average  tax  tTen  cSed  up  from  $253  to  $267,  $277,  and  $367  as 
hicormoverupwards  from  $1,000-$1,999  to  $2,000-$2,999  $3,000- 
$4,999,  and  $5,000  and  over.  This  general  trend  can  be  noted  tor  the 
other  two  groups  as  well.  _      , 

In  terms  of  average  tax-income  ratios,  it  is  significant  to  point  out 
that  the  ratio  declined  from,  for  the  60-64  group,  some  36  percent  down 
to  17  percent,  11  percent,  7  percent,  and  only  4  percent,  as  income 
advanced  froin  less  than  $1,000  to  $5,000  or  over.  This  general  trend 
can  also  be  found  for  the  other  age  groups.  .  -,  ,     ,    , -,  ^^y,,. 

These  average  tax-income  ratios  seem  to  confirm  a  widely  held  beliet 
that  property  taxes  are  regressive.  However,  cognizance  must  be  taken 
of  the  fact  that  the  measure  against  which  the  tax  is  compared  is  the 
current  money  income  of  the  household.  By  definition,  the   current 
money  income  does  not  include  nonmoney  income  such  as  the  imputed 
service  value  of  the  owner-occupied  house,   nor  does  it  include  the 
value  of  income  "in  kind,"  such  as  goods  and  services  produced  and 
consumed  in  the  home.   Moreover,  this  measure  of  income  does  not 
allow  for  the  value  of  income  in  the  form  of  tax  concessions  to  the 
ao-ed   Finally,  this  measure  of  income  may  be  inadequate  as  a  gauge 
iov  the  taxpaying  ability  of  a  household,  for  it  fails  to  include  other 
indices  of  economic  welfare,  such  as  asset  and  wealth  holdings  and 
family  budgetary   responsibilities.   In   short,   while   the   average   tas;- 
income  ratios  as  estimated  above  are  revealing,  care  must  be  taken  m 
any  interpretation  of  these  figures  for  purposes  of  policy  formulation. 
From  the  standpoint  of  policy,  care  must  also  be  exercised  m  the 
selection  of  tax  measures  for  the  relief  of  the  aged,  because  alternative 
measures  will  produce  diverse  results  in  terms  of  revenue  losses  and 
with  respect  to  the  number  of  the  aged  who  would  benefit.  Ihe  follow- 
ing section  will  discuss  this  important  phase  of  the  inquiry. 

F    Revenue  Effects  of  Alternative  Exemption  Schemes  in  California: 
Estimates  for  1 960  on  the  Basis  of  1 960  Data 

1.   CONDITIONAL   EXEMPTIONS 

As  defined  in  Section  C,  under  the  conditional  exemption  the  as- 
sessed value  below  the  exemption  level  is  fully  exempt,  but  the  entire 
amount  of  assessed  value  will  be  taxable  if  it  is  above  the  level  of 

^^TableTl  indicates  the  estimated  remaining  homestead  tax  attribut- 
able to  a-ed  homesteads  under  alternative  exemption  levels  and  ehgible 
age-of-head  groups  for  the  conditional  variety  of  exemption. 
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First,  the  tax  accountable  for  by  the  the  age-of-head  group  75  and 
over  may  be  examined.  Without  exemption,  this  group  contributed,  as 
earlier  indicated,  some  $35  million  in  property  tax  in  1960.  If  $1,000 
of  assessed  value  were  exempt,  0.5  percent  of  this  tax  or  some  $172,000 
would  be  reduced.  If,  on  the  other  hand,  $6,250  of  assessed  value  were 
exempt,  almost  75  percent  of  this  tax  or  some  $26  million  would  be 
reduced. 

Secondly,  the  tax  assignable  to  the  age-of-head  group  65  and  over 
may  be  studied.  This  group  was  responsible  for  some  $121  million 
of  property  tax  in  1960.  If  $1,000  in  assessed  valuation  were  exempt, 
0.4  percent  of  this  tax  or  some  $435,000  would  be  removed.  If,  however, 
$6,250  in  assessed  valuation  were  exempt,  more  than  70  percent  of  this 
or  some  $87  million  would  be  removed. 

Thirdl.y,  the  tax  contributed  by  the  age-of-head  group  60  and  over 
may  be  analyzed.  This  group  accounted  for  some  $180  million  in  prop- 
erty tax  in  1960.  If  $1,000  of  assessed  value  were  exempt,  0.3  percent 
of  this  tax  or  some  $550,000  would  be  lost.  If,  alternatively,  $6,250  of 
assessed  value  were  exempt,  slightly  more  than  70  percent  of  this  tax 
or  some  $126  million  would  be  lost. 

2.   UNIFORM   EXEMPTIONS 

Under  the  uniform  exemption,  as  defined  previously,  a  given  amount 
of  assessed  value  is  exempt,  regardless  of  the  total  amount  of  assessed 
value. 

Table  VII  shows  the  estimated  remaining  homestead  tax  attributable 
to  aged  homesteads  under  alternative  exemption  levels  and  eligible  age- 
of-head  groups  for  the  uniform  type  of  exemption. 

First,  consider  the  age-of-head  group  75  and  over.  The  tax  account- 
able for  by  this  group,  as  noted  above,  was  $35  million  in  1960.  If 
$1,000  of  assessed  value  were  exempt,  this  tax  would  be  reduced  by 
almost  7  percent  or  by  $2.4  million.  If  $6,250  of  assessed  value  were 
exempt,  this  tax  would  be  reduced  by  more  than  90  percent  or  by 
nearly  $32  million. 

Next,  consider  the  age-of-head  group  65  and  over.  The  tax  assign- 
able to  this  group,  also  noted  above,  was  $120  million  in  1960.  If 
$1,000  in  assessed  valuation  were  exempt,  this  tax  would  be  reduced 
by  more  than  6  percent  or  by  nearly  $8  million.  If  $6,250  in  assessed 
valuation  were  exempt,  on  the  other  hand,  this  tax  would  be  reduced 
by  almost  90  percent  or  by  some  $108  million. 

Thirdly,  consider  the  age-of-head  group  60  and  over.  The  tax  con- 
tributed by  this  group,  as  noted  previously,  was  $180  million  in  1960. 
If  the  exempt  assessed  value  were  $1,000,  approximately  6  percent 
of  this  tax  or  some  $11  million  would  be  removed.  If,  on  the  other 
hand,  the  exempt  assessed  value  were  $6,250,  almost  90  percent  of  this 
or  some  $160  million  would  be  removed. 

It  is  of  significance  to  note  that  uniform  exemptions  would  require 
greater  revenue  loss  than  do  conditional  exemptions,  comparing  the  fore- 
gone revenues  under  these  two  exemption  methods.  The  reason  is  that 
the  former  offer  benefits  to  those  properties  with  assessed  values  above 
the  exemption  level  as  well  as  to  those  with  assessed  values  up  to  the 
level  of  exemption.  It  may  be  mentioned  in  passing  that  the  uniform 
type  of  exemption  tends  to  offer  tax  privileges  to  some  homeowners 
who,  with  high  assessed  values,  presumably  do  not  require  tax  relief. 

7— L-1178 
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3.  VANISHING   EXEMPTIONS 

The  vanisliing  exemption  is  a  tax  scheme,  also  defined  in  Section  C, 
under  which  the  amount  of  exempt  assessed  value  declines  as  the  as- 
sessed value  advances  over  the  amount  of  exemption,  until  the  exemp- 
tion disappears. 

Three  variants  of  the  vanishing  exemption  may  be  differentiated: 
type  A,  exemptable  assessed  value  declines  as  the  assessed  value  in- 
creases; type  B,  exemptable  assessed  value  declines  as  the  household 
income 'of  the  homeowner  increases;  and  type  C,  exemptable  assessed 
value  declines  as  both  the  assessed  value  and  the  household  income  of 
the  homeowner  increase. 

Table  VIII  exhibits  the  estimated  remaining  homestead  tax  attrib- 
utable to  aged  homesteads  under  alternative  exemption  schemes  and 
eligible  age-of-head  groups  for  the  vanishing  sort  of  exemption. 

First,  the  group  75  and  over.  This  group  was  responsible  for  $35 
million 'in  property  tax  in  1960.  Type  A  vanishing  scheme  would  re- 
move this  tax  by  more  than  40  percent  or  by  $14.5  million.  Type  B 
vanishing  scheme  would  remove  this  tax  by  45  percent  or  by  almost 
$16  million.  Type  C  vanishing  scheme  would  only  remove  some  23  per- 
cent of  this  tax  or  $8  million. 

Secondly,  the  group  65  and  over.  This  group  contributed  $120  mil- 
lion in  property  tax  in  1960.  If  type  A  scheme  w^re  used,  this  tax 
would  be  reduced  by  about  38  percent  or  by  some  $46  million.  If  type 
B  scheme  were  used,  this  tax  would  be  reduced  by  about  35  percent 
or  almost  $42.5  million.  If  type  C  scheme  were  used,  this  tax  would  be 
reduced  by  only  17  percent  or  by  $21  million. 

Thirdly  the  group  60  and  over.  Some  $180  million  m  property  tax 
came  from  this  group  in  1960.  Type  A  scheme  would  remove  from  tax- 
ation nearly  37  percent  of  this  tax  or  $66  million.  Type  B  scheme 
would  remove  from  taxation  almost  30  percent  of  this  tax  or  $o2  mil- 
lion. Type  C  scheme,  finally,  would  remove  from  taxation  only  approxi- 
mately 14  percent  or  $25  million. 

Precedin'^  discussions  of  different  revenue  effects  under  various' 
exemption  programs  may  fruitfully  be  followed  by  two  considerations. 
The  first  is  a  summary  of  the  losses  in  revenue  under  alternative  schemes 
to  permit  comparisons  in  more  convenient  form.  The  other  considera- 
tion is  an  analysis  of  the  number  of  housing  units  among  the  aged 
groups  which  would  not  benefit  from  the  alternative  schemes  under 

consideration.  «.    ,    ,    ^  j-i.-       i 

Table  IX  permits  a  comparison  of  revenue  effects  between  conditional 
and  uniform  exemptions  of  an  identical  amount,  e.g.,  $1,000.  It  also 
enables  selections  of  different  combinations  of  exemption  level  and 
elio-ible  age  group  with  revenue  effects  in  mind.  For  instance,  for  a 
revenue  loss  of  about  $15.5  million  in  1960,  it  was  possible  to  adopt 
either  a  conditional  exemption  of  $2,500  in  assessed  valuation  to  those 
65  and  over,  or  a  type  B  vanishing  exemption  (vanishing  according  to 
household  income)  to  those  75  and  over. 

If  the  sustainable  sacrifice  of  property  tax  revenue  were  approxi- 
mated $20.5  million  in  1960,  there  existed  a  choice  between  granting 
a  conditional  exemption  of  $2,500  in  assesed  valuation  to  those  60  and 
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over  and  granting  a  type  C  vanishing  exemption  to  those  65  and  over. 
And  there  are  other  possible  comparisons. 

It  is  of  interest  to  observe  the  widely  differing  amounts  of  revenue 
loss  which  different  tax  schemes  would  produce.  The  scheme  that  would 
result  in  the  least  revenue  loss  is  granting  a  conditional  exemption  of 
$1,000  of  assessed  value  to  those  75  and  over,  for  an  estimated  amount 
of  $172,000  in  1960.  The  scheme  that  would  bring  forth  the  most  reve- 
nue loss  is,  on  the  other  hand,  adopting  a  uniform  exemption  of 
$6,250  of  assessed  value  to  those  60  and  over  for  an  estimated  amount 
of  $160  million  in  1960. 

It  is  also  interesting  to  state  again  that  uniform  exemptions  would 
reduce  more  revenue  than  conditional  exemptions  for  every  exemption 
level  within  each  age  group.  The  least  amount  of  revenue  loss  would 
be  $172,000  in  1960  in  the  case  of  $1,000  conditional  exemptions  to 
those  75  and  over.  The  greatest  revenue  loss  would  be  $160  million 
in  the  case,  as  cited  above,  of  $6,250  uniform  exemptions  to  those 
60  and  over. 

Also  worthy  of  note  is  the  fact  that  vanishing  exemption  schemes 
benefit  all  but  the  most  favorably  placed  in  terms  of  assessed  valua- 
tion, or  of  household  income,  or  of  both.  (Benefits  may  accrue  to  all 
if  the  vanishing  scheme  is  such  that  those  most  favorably  placed  are 
not  precluded  from  tax  privileges.)  The  most  commendable  feature 
of  vanishing  exemption  schemes  is  that  they  offer  more  benefits  to  the 
less  favorably  situated  and  less  to  the  more  favorably  situated,  either 
in  terms  of  assessed  valuation,  or  income,  or  both.  Mention  must  be 
made,  however,  of  the  fact  that  it  is  not  altogether  an  effortless  task 
to  devise  a  scheme  that  "vanishes"  practicably  and  reasonably.  But 
the  difficulty  in  devising  a  practicable  and  reasonable  vanishing  scheme 
should  in  no  case  discourage  the  use  of  vanishing  method  for  tax  con- 
cessions, if  the  vanishing  method  is  accepted  in  principle. 

Aside  from  the  fact  that  diverse  amounts  of  revenue  loss  would  re- 
sult from  different  exemption  methods,  it  must  be  emphasized  that 
the  amounts  of  foregone  taxes  are  also  an  important  function  of  the 
age  group  eligible  for  the  tax  privilege,  as  amply  evidenced  in  Table 
IX.  Therefore,  the  selection  of  the  cutoff  age,  like  the  choice  of  the 
exemption  device,  should  be  a  matter  requiring  serious  consideration. 

Not  only  are  the  revenue  losses  importantly  affected  by  the  employ- 
ment of  specific  exemption  method  and  the  stipulation  of  eligible  age 
group,  the  number  of  housing  units  which  would  or  would  not  benefit 
from  a  certain  tax  measure  is  likewise  determined.  Under  the  uniform 
type  of  exemption,  all  units  vfoidd  receive  tax  favors.  Of  course, 
the  amount  of  tax  benefit  which  each  unit  would  receive  will  depend 
upon  its  assessed  valuation.  For  instance,  if  the  exemption  level  were 
$2,500  in  assessed  valuation,  units  with  assessed  values  of  $2,500  or 
less  would  receive  full  exemption,  but  those  with  assessed  values  over 
$2,500  would  receive  partial  exemption. 

On  the  other  hand,  under  the  conditional  and  vanishing  varieties  of 
exemption,  the  number  of  affected  units  is  subject  to  considerable 
variation.  As  shown  in  Table  X,  if  conditional  exemptions  were  used, 
the  number  of  units  without  tax  benefits  would  range  between  9  per- 
cent and  95  percent  of  the  total  units  in  the  age  group,  for  exemptable 
assessed  values  ranging  from  $6,250  to  $1,000  in  assessed  valuation^ 
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If  alternatively,  vanishing  exemptions  were  used,  the  number  of  units 
wi'th  no  tax  savings  would  vary  from  9  percent  to  44  percent  of  the 
total  units  in  the  age  group,  for  the  three  different  types  of  vanishing 
scheme. 

G.  Summary 

The  major  findings  of  this  study  may  be  summarized  as  follows : 

(1)  The  existence  of  property  tax  concessions  to  the  aged  is  notice- 
able and  the  sentiment  and  movement  toward  tax  relief  measures  tor 
the  aged  is  worthy  of  attention.  Although  there  exists  wide  diversity 
in  both  the  existing  and  the  proposed  laws,  there  are  three  principal 
forms  in  which  tax  favors  are  offered:  tax  exemption,  tax  credit,  and 
tax  deferment.  Tax  exemptions  are  in  use  in  Indiana,  Massachusetts 
and  Oregon;  tax  credits  are  offered  in  Maryland,  New  Jersey,  and 
Wisconsin ;  and  tax  deferment  as  a  supplement  to  the  exemption  law, 
is  in  force  in  Oregon  for  certain  aged. 

(2)  Among  the  provisions  of  these  relief  measures,  both  in  existence 
and  under  proposal,  income  limitation  and  exemption  limitation  bear 
special  emphasis.  Income  limitation  refers  to  the  maximum  amount  of 
annual  income  which  a  taxpayer  may  have  and  still  is  eligible  tor  the 
tax  favor.  Exemption  limitation,  on  the  other  hand,  /elates  to  the 
maximum  amount  in  assessed  valuation  of  a  homestead  which  is  ex- 
cused  from  taxation.  Both  provisions  have  as  their  purpose  to  accord 
tax  privileges  only  to  those  who  are  presumed  to  require  tax  reliel. 
This  purpose  is  commendable  in  spirit.  But  in  terms  of  the  ways  in 
which  these  limitations  are  imposed,  they  leave  much  to  be  desired 

So  far  as  the  income  limitation  is  concerned,  three  major  problems 
exist.  One  concerns  the  definition  of  income.  Another  relates  to  the 
ascertainment  of  the  defined  income.  The  third  difficulty  with  existing 
arrangements  is  the  so-called  "notch"  problem— the  tax  privilege  will 
be  abruptly  removed  when  the  income  is  above  a  certain  level. 

With  regard  to  the  exemption  limitation,  there  are  three  variants:, 
conditional,  uniform,  and  vanishing  exemptions.  Conditional  exemp- 
tions present  a  "notch"  problem;  namely,  the  tax  benefit  will  be  with- 
held when  the  assessed  value  is  above  the  specified  amount,  ihey  also 
mav  create  a  circumstance  under  which  the  assessor  will  be  burdened 
with  an  additional  psychological  factor  in  assessing  the  homes  of  the 

^^Uniform  exemptions  are  also  looked  upon  with  disfavor  for  the 
reason  that  they  offer  tax  advantages  to  all  taxpayers,  with  no  regard 
for  the  assessed  valuation  of  their  houses,  which  may  reflect  m  part 
their  economic  circumstances.  .      »      .        4.-       +       i  fo 

Thirdly  vanishing  exemptions  have  the  merit  of  attempting  to  reiaie 
tax  benefits  to  the  economic  status  of  the  taxpayer,  according  to  some 
chosen  criteria.  It  must  be  added,  however,  that  there  are  a  number 
of  relevant  criteria  for  the  measurement  of  economic  circumstances 
and  that  the  task  of  selecting  the  most  relevant  of  criteria  and  ^velghlng 
the  relative  importance  of  each  is  highly  difficult.  But  the  difficulties 
encountered  in  devising  a  rational  and  workable  vanishing  scheme 
should  not  form  a  barrier,  as  long  as  the  vanishing  method  is  accepted 
as  a  principle. 
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(3)  While  the  state  government  in  California  does  not  rely  on  prop- 
erty taxes,  property  taxation  looms  large  on  the  financial  scene  of  local 
governments.  Of  the  local  property  tax,  over  80  percent  comes  from 
real  property.  Among  the  sources  of  the  local  real  property  tax,  non- 
farm  residential  housing  units  constitute  almost  two-thirds  of  its  reve- 
nue. Moreover,  of  the  nonfarm  residential  property  tax,  nearly  seven- 
eighths  of  it  come  from  single-family  houses.  The  fiscal  importance 
of  residential  housing  properties  is  thus  readily  seen. 

Also  can  be  appreciated  is  the  fact  that  aged  homesteads  (defined 
as  the  nonfarm  residential  owner-occupied  single-unit  properties  headed 
by  those  60  and  over,  or  65  and  over,  or  75  and  over)  constitute  a 
considerable  part  of  the  local  real  property  tax  base  attributable  to 
nonfarm  residential  properties  and  to  single-family  houses  alone,  except 
when  "75  and  over"  is  taken  to  denote  the  aged. 

(4)  In  terms  of  the  estimated  property  taxes  on  aged  homesteads  in 
1960,  the  60-64  group  contributed  some  $59  million ;  the  65-74  group, 
some  $86  million;  and  the  75  and  over  group,  some  $35  million.  The 
total  contribution  amounted  to  approximately  $180  million  by  the 
group  60  and  over.  This  amount  represented  about  18  percent  of  all  the 
local  property  tax  from  nonfarm  residential  properties.  Even  when 
aged  is  defined  to  include  only  those  65  and  over,  taxes  in  behalf  of 
aged  homesteads  were  still  some  $121  million,  which  constituted  about 
12  percent  of  all  the  local  property  tax  from  nonfarm  residential 
properties.  Only  when  "75  and  over"  is  taken  as  the  aged  do  aged 
homesteads  contribute  relatively  insignificantly  to  the  local  real  prop- 
erty tax. 

(5)  From  the  standpoint  of  property  taxes  in  relation  to  household 
income  (defined  in  Appendix  B),  there  existed  considerable  differences 
among  the  aged  groups  in  terms  of  the  proportion  of  property  taxes 
which  came  from  those  with  income  less  than  $2,000  in  1960.  Only  11.5 
percent  of  the  taxes  contributed  by  the  60-64  group  came  from  those 
with  income  below  $2,000,  but  the  proportion  became  24  percent  for 
the  65-74  group  and  nearly  40  percent  for  the  75  and  over  group.     , 

This  pattern  holds  true  also  for  those  with  income  less  than  $3,000. 
Whereas  less  than  17  percent  of  the  taxes  from  the  60-64  group  was 
contributed  by  those  with  income  below  $3,000,  the  share  was  more  than 
36  percent  in  the  65-74  group  and  44  percent  in  the  75  and  over  group. 

(6)  Also  from  the  standpoint  of  property  taxes  in  relation  to  house- 
hold income,  there  existed  some  evidence  of  the  regressiveness  of  prop- 
erty taxes  in  terms  of  income.  Generally  speaking,  the  average  of  prop- 
erty tax-household  income  ratio  declined  from  over  30  percent  to  about 
15  percent,  to  about  10  percent,  to  about  7  percent,  and  finally  to  about 
4  percent  as  income  moved  up  from  less  than  $1,000,  to  $1,000-1,999, 
to  $2,000-2,999,  to  $3,000^,999  and  $5,000  or  over,  respectively.  This 
pattern  holds  true  for  all  the  three  age  groups. 

Care  must  be  taken,  however,  in  reaching  policy  conclusions  on  the 
basis  of  the  above  information.  The  principal  reservation  to  keep  in 
mind  is  that  the  economic  status  of  taxpayers  (aged  or  otherwise)  must 
be  viewed  in  the  context  of  many  variables,  of  which  income  is  only 
one,  affecting  the  economic  welfare  of  a  household  or  an  individual. 
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Variables  such  as  asset  and  wealth  holdings,  family  responsibility,  and 
budgetary  requirements  should  logically  be  taken  into  account. 

(7)  Finally,  alternative  exemption  programs  have  been  suggested. 
And  the  effects  of  each  of  these  measures  on  property  tax  revenue  and 
on  the  number  of  the  affected  units  have  been  estimated  for  the  alter- 
natively defined  age  groups.  Revenue  effects  are  presented  for  both 
the  remaining  tax  base  and  the  revenue  losses  under  the  various 
schemes.  These  figures  will  not  be  repeated  here.  One  of  the  outstanding 
impressions  from  a  perusal  of  the  calculations  relating  to  the  revenue 
effects  and  the  number  of  affected  units  is  that  alternative  exemption 
measures  and  eligible  age  groups  will  bring  forth,  at  times,  vastly  dif- 
ferent results.  The  policy  implication  of  this  observation  is  that  a  large 
amount  of  attention  must  be  given  to  the  determination  of  both  the 
exemptable  assessed  valuation  and  the  allowable  income,  as  well  as  the 
eligible  age  of  the  taxpayer. 

Although  these  calculations  relate  specifically  to  the  various  possible 
exemption  laws,  it  should  be  added,  these  figures  may  easily  be  used  to 
shed  some  light  on  the  likely  effects  of  other  forms  of  property  tax 
relief,  such  as  tax  credit  and  tax  deferment  for  the  same  aged  popula- 
tion in  California. 

TABLE  I 

Fiscal  Importance  of  Property  Taxes  in  the  General  Revenue  of  State  and 
Local  Governments  in  California,  by  Levels  of  Governments:  1960 

(In  millions) 

State  and 

Local  State  Local 
Sources  of  revenue                                     governments  ^     government       governments* 

All  general  revenue  from  own  sources $5,197  $2,362"  $2,835 

Charges  and  miscellaneous  general 

revenue    788  237 «  5.W 

All  taxes 4,409  2,124 -»  2,285 

Other  tax"e7::: 2,295  1,999  <•  296 

Property  taxes 2,114  126"  1,989 

Intangibles*     4  — _  ^  ^„t' 

Tangibles*    2,111  126  0  1,985 

Real  property*   1,602  _  1,602 

Personal  property  * 509  126  ®  3b3 

^^'^Flom^Governmental  Finances  in  1960  (G-GF60  No.  2).  U.S.  Bureau  of  the  Census, 
p  25.  excepting  the  items  with  the  asterisk  (*).  The  breakdowns  on  property 
taxes  are  taken  from  Comvnmication  to  the  author  by  Ronald  B.  Welch,  Cali- 
fornia State  Board  of  Equalization,  dated  October  15,  1964. 

"From  Compendium  of  State  Finances  in  19H0,  U.S.  Bureau  of  the  Census,  p.  12.  by 
subtracting  intergovernmental  revenue  ($685  million)  from  tlie  total  general 
revenue. 

«  From  ibid.,  p.  12. 

eThTamou'nt'is^made  up  of  $124  million  on  motor  vehicles  and  $2  million  on  pri- 
vate railroad  cars.  From  Welch,  op.  cit.  According  to  the  Annual  TiepoH, 
1962-63  of  the  California  State  Board  of  Equalization,  about  9  6  percent  of  the 
motor  vehicle  tax,  which  yielded  about  $147  million  in  fiscal  1963,  was  remitted 
to  local  governments,  p.  6.  According  to  the  same  source,  the  tax  on  pnvate 
railroad  cars,  assessed  by  the  board  on  rolhng  stock  operated  on  the  states 
railroads  but  not  owned   by   railroad   companies,    is   the    '  state  s   one   property 

'  By*sui)tractlng   state  figures  from   the  state  and  local  totals  for  the  respective 

K  This^amount  represents  the  only  remaining  tax  on  intangible  Property  in  Cali- 
fornia. It  is  imposed  on  the  "full  value  of  credits  arising  out  of  the  .sale  of 
goods  and  services  less  debts  of  the  like  character  owed  to  California  resi- 
dents." The  rate  is  10  cents  per  $100  of  the  full  value  of  such  credits.  Annual 
Report,  1962-63,  op.  cit.,  p.  7. 
Note  :  Details  may  not  add  to  totals  due  to  roundings. 
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TABLE   II 

Fiscal  Importance  of  Aged  Homesteads  in  the  Local 
Real  Property  Tax  in  California:  1960 

(In  millions) 

I.  Local  Real  Property  Tax   (100%)* $1,602 

A.  Commercial   Property    (15.02%)! 241 

B.  Industrial  Property   (6.92%)  f 111 

C.  Acreage  and  Farms,  Vacant  Lots,  etc.   (15.54%)  f 249 

D.  Nonfarm    Residential    (62.51%)  t 1,001 

Single-family  Houses  only   (87.95%  of  D)t 880 

a.  Aged  Homesteads  when  aged  is  defined 

as  65  and  over   (12%  of  D)| 121 

b.  Aged  Homesteads  when  aged  is  defined 

as  60  and  over   (18%  of  D)| 180 

c.  Aged  Homesteads  when  aged  is  defined 

as  70  and  over   (3.5%  of  D)t 35 

Notes  : 

•  From  Table  I. 

t  Estimated  on  the  basis  of  the  division  of  assessed  valuation  among  the  several 
types  of  property  as  reflected  by  the  respective  assessed  values  shown  in  U.S. 
Census  of  Governments,  1962,  Vol.  II,  Taxable  Property  Values,  p.  32. 
t  a,  b,  and  c  refer  to  three  alternative  definitions  of  the  aged.  The  taxes  attribut- 
able to  each  age-of-head  group  are  estimated  by  the  author,  as  reported  in 
Table  III.  See  Appendix  B  for  further  information. 
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TABLE  III 

Estimated  Distribution  of  Local  Property  Taxes  Derived  from  Aged  Homesteads 
in  California  by  Household  Income  and  by  Age-of-head  Groups:  1960 

(In  thousands) 


Estimated  distribution  of  taxes  by  age-of-head  groups 

60-64 

65-74 

75  and  over 

Household  income* 

Taxes 

Percent 
within  group 

Taxes 

Percent 
within  group 

Taxes 

Percent 
within  group 

Less  than  $1,000 

$1,000-1.999. 

2,000-2,999 

3,000-4,999 

6,000  or  over 

$3,573 
3,209 
3,198 
8,254 

41,169 

6.0 
5.4 
5.4 
13.9 
69.3 

$8,464 
12,048 
10,606 
15,6.30 
38,902 

9.9 
14.1 
12.3 
18.3 
45.5 

$6,317 
7,624 
4,985 
5,108 

11,046 

18.0 
21.7 
14.2 
14.6 
31.5 

Totalf- 

$59,403 

100.0 

$85,550 

100.0 

$35,080 

100.0 

SOURCE :  Calculated  from  data  specially  tabulated  for  Ca,lifornia  by  the  U.S.  Bureau 

of  the  Census. 
*  See  Addendum  B  for  definition, 
t  The  total   local  property  taxes  contributed  by  these  three  groups  are  estimated  at 

$180  million,  which  is  the  sum  of  the  three  totals  for  the  groups.  See  Addendum 

B  for  further  explanations. 
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TABLE  IV 

Estimated  Distribution  of  Aged  Homesteads  in  California  by  Household  Income 
and  by  Age-of-liead  Groups:  1960 


Estimated  distribution  of  aged  homesteads 

60-64 

65-74 

75  and  over 

Household  income* 

Number 

Percent 
within  group 

Number 

Percent 
within  group 

Number 

Percent 
withiug  roup 

Less  than  $1,000 

$1,000-1,999 

2,000-2,999 

3,000-4,999 

5,000  or  over 

13,059 
12,660 
11,992 
29,847 
111,204 

7.3 
7.1 
6.7 
16.7 
62.2 

32,938 
51,484 
41,533 
54,121 
100,171 

11.8 
18.4 
14.8 
19.3 
35.7 

26.165 
35,126 
20,351 
17,112 
27,851 

20.7 
27.7 
16.1 
13.5 
22.0 

Totalt 

178,762 

100.0 

280,247 

100.0 

126,605 

100.0 

SOURCE :  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 

of  the  Census. 
*  See  Addendum  B  for  definitions.  „.  „,  ,         .^      .      -.^an    -f 

tThe    total    number    of    aged    homesteads    is    estimated    ^t    585  614    units    m    1960    if 
^        aged    is   defined    as    60    and    over  ;    the    total    becomes    40b  &5 2     if    ased    is    defined 

as  65  and  over;  and  the  total  is  further  reduced  to  126,605,  it  aged  is  delinea  as 

75  and  over.  See  Appendum  B  for  further  explanations. 


TABLE  V 

Estimated  Average  Local  Property  Tax  per  Aged  Homestead  and  Estimated 

Average  Property  Tax— Household  Income  Ratio  in  California,  by 

Household  Income  and  by  Age-of-head  Groups:  1960 


Age-of-head  groups 

60-64 

65-74 

75  and  over 

Household  income* 

Average  tax 
per  unitt 

Average  tax- 
income  ratio*t 

Average  tax 
per  uuitt 

Average  tax- 
income  ratio*  t 

Average  tax 
per  unitt 

Average  tax- 
income  ratio*t 

Less  than  $1,000.. - 

$1,000-1,999 

2,000-2,999 

3,000-4,999 

5,000  or  over 

$274 
253 

267 
277 
367 

36.5% 

16.9 

10.7 

6.9 

4.1 

$257 
234 
253 
289 
388 

34.3% 

15.6 

10.1 

7.2 

4.3 

$241 
217 
245 
298 
397 

32.1% 
14.5 

9.8 

7.5 

4.4 

SOURCE :  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 
of  the  Census.  .       .    ,   x  * 

•  The  avera-e  tax  per  housing  unit  is  obtained  by  dividing  the  estimated  taxes  for 
Lch  ale  and  income  group    (in  Table  III)    by  the  number  of  units  for  the  cor- 

t  Thrrerfg"e^arinc"om? raTio  fsXiiLd  Tro'm  dividing  the  average  tax  per  unit  by 
^'^''thrmfdpo^nYorh'usehold    income    intervals.  .The    midpoint    of    the    Mess    than 
$1  000"   is  assumed   to  be   $750,  and  the  midpoint  of  the     $5,000  or  over     is  as 
sumed  to  be  $9,000.  See  Appendum  for  further  explanations. 
See  Addendum  B  for  definitions. 


TAXATION   OF  PROPERTY   IN   CALIFORNIA 


187 


TABLE  VI 

Estimated  Remaining  Aged  Homestead  Tax  in  California  Under  Alternative 

Exemption  Levels  and  Eligible  Age-of-head  Groups,  1960: 

Conditional  Exemptions 

(In  thousands) 


Age-of-head  groups 

75  and  over 

65  and  over 

60  and  over 

Exemptable 
assessed  value 

Tax 

Percent 
of  tax  I 

Tax 

Percent 
of  tax  II 

Tax 

Percent 
of  tax  III 

None -    _ 

(I)*$35,080 
34,908 
29,353 
12,659 
8,928 
0 

100.0 
99.5 
83.7 
36.1 
25.5 
0.0 

{II)*$120,631 
120,196 
105,039 
47,626 
33,728 
0 

100.0 
99.6 
87.1 
39.5 
28.0 
0.0 

(III)*S180,034 
179,483 
159,534 
74,893 
53,499 
0 

100.0 
99.7 
88.6 
41.6 
29.7 
0.0 

$1,000 

2,500 

5,000.- 

6,250 

AU 

SOURCE :  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 
of  the  Census. 

*  See  Addendum  B. 


TABLE  VII 

Estimated  Remaining  Aged  Homestead  Tax  in  California  Under  Alternative 

Exemption  Levels  and  Eligible  Age-of-head  Groups,  1960: 

Uniform  Exemptions 

(In  thousands) 


Age-of-head  groups 

75  and  over 

65  and  over 

60  and  over 

Exemtable 
assessed  value 

Tax 

Percent 
of  tax  I 

Tax 

Percent 
of  tax  II 

Tax 

Percent 
of  tax  III 

None 

(I)*$35,080 
32,659 
13,467 
4,871 
3,348 
0 

100.0 
93.1 
38.4 
13.9 
9.5 
0.0 

(II)*$120,631 
112,850 
49,608 
18,381 
12,648 
0 

100.0 
93.6 
41.1 
15.2 
10.5 
0.0 

(III)*$180,034 
168,834 
76,791 
29,084 
20,062 
0 

100.0 
93.8 
42.7 
16.2 
11.1 
0.0 

$1,000 . 

2,500 

5,000  . 

6,250 

AU 

SOURCE :  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 
of  the  Census. 

*  See  Addendum  B. 
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TABLE  VIII 


Estimated  Remaining  Aged  Homestead  Tax  in  California  Under  Alternative 
E«»m»tion  Levels  and  Eligible  Age-of-head  Groups,  1960: 


Exemption  Levels 


Age 
Vanishing  Exemptions 

(In  thousands) 


Age-of-head  groups 

75  and  over 

65  and  over 

60  and  over 

Vanishing 
exemption  schemes 

Tax 

Percent 
of  tax  I 

Tax 

Percent 
of  tax  II 

Tax 

Percent 
of  tax  III 

No  exemption 

Tvce  A*     

(I)t$35,080 
20,552 
19,276 
27,089 

100.0 
58.6 
55.0 

77.2 

(II)tI120,631 
74,528 
78,166 
99,975 

100.0 
61.8 
64.8 
82.9 

(III)t$180,034 
113,872 
127,926 
155,179 

100.0 
63.3 
71.1 

Type  B*            

86.2 

TypeC 

source:  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 

^steLed  value  declTnes  as  both  the  assessed  value  and  the  household  mcome  of 
the  homeowner Tncrelse.  The  estimated  figures  for  the  remainmg  tax  are  based 
on  the  scales  shown  in  Appendum  C. 
t  See  Addendum  B. 


TABLE  IX 

Summary  of  Estimated  "Revenue  Losses"  in  California  Under  Alternative 

Exemption  Programs  and  Eligible  Age-of-head  Groups:  1960 

(In  thousands) 


Conditional. 


Uniform. 


Vanishing - 


Type  of  exemption 


Exemption 
programs 


$l,000t... 
2,500t— 
5,000t— 
6,250t— 

tl.OOOt— 
2,600t-  - 
5,000t.. 
6,250t-- 

Type  At. 

Type  Bt- 

Type  Ct. 


"Revenue  losses"  (due  to  aged  homestead  tax  exemptions)* 


75  and  over 


$172 

5,727 
22,421 
26,152 

2,421 
21,613 
30,209 
31,732 
14.528 
15,804 

7,991 


65  and  over 


$435 

15,592 

73,005 

86.903 

7,781 

71,023 

102,250 

107.983 

46,103 

42,465 

20.656 


60  and  over 


$551 

20.500 

105.141 

126.535 

11,200 

103.243 

150,950 

159,972 

66,162 

62.108 

24,855 


source:  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 
of  the  Census. 

t  Thefe^amounTs^'refer  to  the  exemptable  assessed  values. 
t  See  footnote  *  in  Table  VIII. 
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TABLE  X 

Estimated  Number  of  Aged  Homestead  Units  in  California  with  No  Tax 

Benefits  Under  Alternative  Exemption  Programs  and  Eligible 

Age-of-head  Groups:  1960 

I.   Conditional  Exemptions 


Age-of-head  groups 

75  and  over 

65  and  over 

60  and  over 

Exemptable 
assessed  value 

Units  without 
beneGts 

Percent  of  I 
(all  units 
in  group) 

Units  without 
benefits 

Percent  of  II 

(all  units 
in  group) 

Units  without 
benefits 

Percent  of  III 
(all  units 
in  group) 

None 

(I)*126,605 
117,624 
83,065 
20,361 
11,671 
0 

100.0 
92.9 
65.6 
16.1 
9.2 
0.0 

(II)*406,852 

384,080 

289,839 

76,459 

44,089 

0 

100.0 
94.4 
71.2 
18.8 
10.8 
0.0 

(III)*585,614 

556,800 

432,639 

119,760 

69,934 

0 

100  0 

$1,000 

95.1 
73  9 

2,500 

6,000 

20.5 
11  9 

6,250 

All 

0  0 

II.  Vanishing  Exemptions 


Age-of-head  groups 

75  and  over 

65  and  over 

60  and  over 

Vanishing 
schemes 

Units  without 
benefits 

Percent  of  I 
(all  unita 
in  group) 

Units  without 
benefits 

Percent  of  II 
(all  units 
in  group) 

Units  without 
benefits 

Percent  of  III 
(all  units 
in  group) 

No  exemption 

Type  At -- 

(I)*126,605 
11,671 
27,851 
32,855 

100.0 

9.2 

22.0 

26.0 

(II)*406,852 
44,089 
128,022 
143,578 

100.0 
10.8 
31.5 
35.3 

(III)*585,614 

69,934 

239,226 

259,763 

100.0 
11  9 

Type  Bf 

40  9 

TypeCt 

44  4 

SOURCE :  Calculated  from  data  specially  tabulated  for  California  by  the  U.S.  Bureau 
of  the  Census. 

*  These  are  also  the  total  number  of  units  in  the  respective  age  groups.  See  Adden- 
dum B  for  further  explanations, 
t  See  footnote  •  in  Table  VIII. 


H.  Addendum  A: 

PREFERENTIAL   TREATMENT   OF   THE   AGED   IN    INCOME   AND   PROPERTY   TAXATION: 
A   STATEMENT   OF   THE   PROVISIONS   IN   THE    UNITED   STATES 

Tax  policies  at  all  levels  of  governments  in  the  United  States  have 
reflected  a  growing  concern  over  the  economic  problems  of  the  aged,  a 
concern  which  has  occupied  the  increasing  attention  of  the  public  policy- 
maker and  the  academician  alike,  particularly  since  the  end  of  World 
War  II.  Preferential  provisions  for  the  aged  are  found  in  both  federal 
and  state  income  taxation.  Provisions  benefiting  the  aged  are  also  found 
in  property  taxation. 

At  the  federal  level,  additional  personal  exemptions  for  the  aged  were 
first  provided  in  the  Revenue  Act  of  1948.   Another  provision,   the 
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liberalized  treatment  of  deductible  medical  expenses  and  expenses  for 
m^dkine  and  dru^^^  was  enacted  in  1950.  Still  another  provision,  retire- 
renri^come  ctdit;  was  adopted  in  1954^  f^^^g^wVen  rnewTev^! 
treatment  to  aged  taxpayers  was  continued  m  1964  when  the  new  neve 
nue  Act  aM^     (D  additional  minim^im  «t-^dard  deduet-n  and^^ 
certain  capital  gains  exclusion,  and  liberalized   (1)   the  trea^^me^^^^^ 
rIPflnctible  expenses  for  medicine  and  drugs  and  (2)  the  computauon 
of  retire^^en?income  credit.  Social  security  and  railroad  retirement 
bpnpfits  have  been  exempted  since  the  beginning  of  these  programs.^ 
'"  f  sLtTn'oTe  tLes'  special  provisions  for  the  a^^  -  condor. 
Twentv-five  of  the  35  states  (including  District  of  Columbia)  imposm^ 
Jtlte  income  taxes  have  old  age  exeinption  or  -f  it  Provi^^^^ 
of  the  35  states  allow  liberalized  medical  d^fnctions    or   he  aged.  More 
over  social  security  benefits  are  not  taxable  m  nearly  all  ot  the  states^ 
Tn  addi   on   Haw Ji  taxes  income  from  Hawaii  sources  only  for  those 
Mv'duX'eSablishing  residence  in  Hawaii  after  the  age  of  65  and 
rnlifnrnia  provides  a  retirement  income  credit. 

PrSns  favoring  the  aged  exist  in  property  taxes  as  well.  Property 

—t-T-  elr^o^!  £  s»^  r^ri  :rf IS 

Jersey  "rants  tax  credits.  Maryland  anthorizes  its  ''•'""ty  8<>™™»^"* 
to  grant  tax  credits.  And  Wisconsin  provides  property  tax  relief 
tVirnno-Vi  a  svstem  o£  income  tax  credits  and  retunds.  .  x,,    •  » 

up-to-date  information  in  the  following  six  tables. 

+uo  ♦r-cafTTipnt  of  certain  Income  tax  items  con- 

lit  may  be  of  interest  to  compare  th|  tf atment  of  cerm^^^^    ^^^ 

cerning  the  aged  in  the  United  States  wun  individuals  in  Canada  is  tiie 

in  the  federal  and  <tfn)  P^^nc  al^^c°^^|nd  ^^er  in  the  amount  of  $500.  (Basic 
so-called  "age  exemption  ^^^  P®^!^°"|  43  no  liberalized  medical  expenses  deduc- 
personal   exemption  is   $1,000)    There  ^"o  expenses  are  deduct- 

ion for  the  aged.  Medical  (^"j^luf'n-  J^ajc^^^  exceeds  3  percent  of  "net  in- 
ible  only  when  the  total  of  the  allowable  expene  income"   may   be 

come-  an4  only  the  amount  i"  4^^e«s  ^^  J  s^ystem  in  Canada  comparable  to 
deducted.  While  there  is  no  fo^-f„\,|^f;n  Canada  pay  an  old  age  security  tax, 
that  in  the  United  States    all  taxpayers^nca  'j  j^       j,  the  subsequent  pen- 

increased  for  certain  i"ar"^f„^°"P^fnt  ?^urn  if  both  are  over  65  where  one 
plies   to   a  married   couple  filing  f     "l^t   ^euirn  j^  ^^^^^^  on  a  lowing 

spouse  fails  to  meet  the  earned  income  test     ine  ^   ^^^^^  ^^^  meeting  the 

one-half  ($762)  of  ^he  existing  $15^  max.mum^^^  Hamilton.  Senior  Counsel. 
^r^^nliTe^TTx^B^ardf^tirStV^rof  CaUfornil  June  16.  1964. 
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TABLE  XI 

Tax  Provisions  Specifically  Affecting  the  Aged  Under  the  Federal 
Individual  Income  Tax:  1964 


Category 

1.  Additional  minimum  standard  deduction 

2.  Additional  personal  exemption 

3.  Deduction  for  medicine  and  di'ug 
expenses 

4.  Deduction  for  medical  expenses 


5.  Social  security  or  railroad  retirement 
benefits 

6.  Retirement  income  credit 

7.  Capital  gains  from  personal 
residence 


Provisions 
$100  per  aged  (65  or  over). 
$600  per  aged. 
Fully  deductible. 

No  floor,  with  ceiling:  $5,000  (single), 
$10,000  (couple),  $20,000  (with  2  or 
more  dependents),  $15,000  (single  and 
disabled),  and  $30,000  (couple  and  dis- 
abled). 
Excluded  from  gross  income. 


Exclusion  from  taxable  income  any  gain 
attributable  to   $20,000  of  sales  price" 

SOURCES:  Compiled  from  President's  1963  Tax  Message,  and  The  196J,  Revenue  Act 

and  the  Elderly  Taxpayer  (TP-3),  U.S.  Treasury  Department,  March  1964. 
Notes : 

Items   1  and   7   are  new  provisions  under  the  Revenue  Act  of   1964.   Item   3    is  af- 
fected by  the  new  act  since  it  removes  the  one-percent  floor  requirement  in  the 
prior  law.  Item  6  is  also  affected  by  the  new  act,  as  explained  in   (a). 
»  Persons  over   65   are  allowed  a  tax  credit  on  retirement  for  investment  or  pension 
income    which    they    receive.    However,    the    income    taken    into    account    for    this 
credit  must  be  reduced  for  tax-exempt  social  security  or  railroad  retirement  in- 
come and,  for  those  under  age  72,  for  income  derived  from  work  above  a  speci- 
fied income  level.  The  income  eligible  for  the  credit  is  to  be  multiplied  by  the  tax 
rate  on  the  first  ?2,000  of  taxable  income.  Under  previous  law,  this  rate  was  20 
percent. 

The  new  act,  however,  splits  the  single  person's  first  bracket  of  $2,000  into 
four  brackets  of  $500  each  and  applied  four  tax  rates  ranging  from  16  to  18 
percent  in  19  64  and  from  14  to  17  percent  in  1965.  Therefore,  to  keep  the  rate  in 
computing  the  credit  at  the  rate  aiiplicahle  to  the  first  $2,000,  the  new  law  pro- 
vides that  the  rate  in  computing  the  credit  is  to  be  17  percent  in  1964  and  15 
percent  in  19  65.  This  is  approximately  the  average  of  the  four  rates  applicable 
to  the  first  $2,000  of  income. 

Previously,  an  aged  person  was  allowed  to  take  a  tax  credit  on  retirement  in- 
come up  to  a  maximum  of  $1,524  provided  he  had  ample  work  experience  (at 
least  10  years).  His  spouse,  however,  who  did  not  have  such  work  experience, 
was  not  allowed  a  similar  credit  even  though  slie  may  have  had  some  retire- 
ment income. 

The  new  act  allows  the  couple  to  elect  to  combine  their  retirement  incomes 
and  it  increates  the  ma.ximum  to  $2,286,  on  which  the  couple  may  compute  their 
retirement  income  credit, 
b  Assume  a  capital  gain  of  $9,000  from  selling  a  residence,  which  cost  $21,000,  for 
$30,000.  Since  the  sales  price  is  one  third  larger  than  the  allowable  $20,000, 
only  two-thirds  of  the  gain  (i.e.,  $6,000)  can  be  excluded  from  taxable  income. 
Then,   one   half    ($1,500;    of   the   remaining  gain    ($3,000)    is   subject   to   tax. 

This  tax  privilege  is  available  only  once  in  a  lifetime,  and  it  requires  owner- 
ship of  residence  of  at  least  five  years. 
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TABLE  XII 
Old  Age  Exemption  or  Credit  Provisions  in  State  Personal  Income  Taxes:  1964 

Provision 
gfg^fg  a  Exemption "         Credit  * 

1.  Ala*.    S6M  Z 

2.  Arizona    1'^'^^  _ 

3.  Colorado ^^ 

4.  Delaware    ^^n 

5.  Georgia  ___-__- — — ^^  —  . 

6.  Hawaii ^"" 

7.  Idaho    600  - 

8.  Indiana  __ ^  ^g 

9.  Iowa _ 

10.  Kansas ^^  „^ 

11.  Kentucky —  ^ 

12.  Maryland ^  -  „ , 

13.  Minnesota ^  

14.  Montana °J^J{  _ 

15.  New  Jersey '^  _ 

16.  New  Mexico ^X" 

17.  New  York «"J^  _ 

18.  North  Dakota ^  ^2 

19.  Oregon    _ 

20.  South  Carolina °")(  _ 

21.  Vermont JJJJf  _ 

22.  Virginia    ^l^  _ 

23.  West    Virginia ^  g 

24.  Wisconsin    

25.  District  of  Columbia ^^" 

SOURCES :  Compiled  from  State  Tax  Guide,  Commerce  Clearing  House,  and  verified 
by  tax  agencies  in  the  respective  states. 

»TVii<5  list  excludes  New  Hampshire  and  Tennessee  which  impose  an  mcome  tax  on 
interLtrand  dividends  alorxe.  Of  the  35  states   (including  District  of  Colunihia) 
25  stltes  are  currently  granting  tax  exemptions  or  tax  credits  for  the  aged    (65 

or  overt.  Those  10  states  without  such  tax  considerations  ^^^Alabama  Arkan- 
sas   California,  Louisiana,  Massachusetts,  Mississippi,   Missouri.   North  Carolina, 

bThe°e'' exemptions  Yrtredits  are  granted  the  aged  (65  or  over)  in  addition  to  the 
exemntions  or  credits  allowable  for  all  taxpayers.  .   ^  .    j-   -^      i  i-„!„„  vriti, 

e  This  ImouSt  is  f  or  an  unmarried  aged  person.  For  a  married  individual  living  with 
spouse,  the  credit  is  $15  for  each  spouse  65  or  over. 
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TABLE  XIII 
Treatment  of  Medical  Expenses^  of  the  Aged  in  State  income  Taxes:  1964 

A.  Allowing  liberalized  medical  deductions  for  the  aged  (19  states) 

Alabama  *  Maryland  * 

Alaska  *  Massachusetts  * 

Arizona  Montana  * 

California  *  New  Jersey  * 

Delaware  New  Mexico  * 

Georgia  New  York  * 

Hawaii  *  Vermont  * 

Idaho  *  Virginia 

Iowa  *  West  Virginia  * 
Kentucky  * 

B.  With  no  liberalized  medical  deductions  for  the  aged  (13  states) 


Arkansas 

Colorado    (full    deductions    for    all 

taxpayers)^ 
District  of  Columbia 
Kansas    (amount  over  $50  deduct- 

able  for  all  taxpayers) 
Minnesota    (full  deductions  for  all 

taxpayers) 


Missouri 

North  Dakota    (full  deductions  for 
all  taxpayers) 

North  Carolina 

Oklahoma 

Oregon 

South  Carolina 

Utah 

Wisconsin 
C.  With  no  deductions  for  any  taxpayer  (3  states) 
Indiana 
Louisiana 
Mississippi 

SOURCES :  State  Tax  Reporter  for  the  respective  states,  Commerce  Clearing  House, 
and  verified  by  tax  agencies  in  the  respective  states. 

1  Medicine  and  drug  expenses  are  included  in  medical  expenses  in  full  except  in  those 
states  marked  by  *,  which  deduct  1  percent  of  adjusted  gross  income  from  drug 
expenses  before  including  them  in  medical  expenses.  This  provision  is  the  same 
as  in  the  federal  individual  income  tax  prior  to  the  Revenue  Act  of  1964.  Some 
of  the  states  will  presumably  treat  this  item  as  does  the  new  act.  It  is  known 
that  New  York  follows  automatically  the  Internal  Revenue  Act  and  California 
has  removed  the  1  percent  floor  by  la'w. 

*  For  taxable  years  after  December  31,  1964,  Colorado  will  follow  the  federal  income 
tax  treatment  of  medical  expenses  deduction. 


TABLE  XIV 
State  Income  Taxes  with  Liberalized  Medical  Deductions  for  the  Aged:  1964 

State  (19)  Provisions  in  Suynmary 

1.  Alabama Same  as  federal  income  tax  treatment.* 

2.  Alaska Same  as  federal  income  tax  treatment.* 

3.  Arizona Maximum    deductions    are    $2,500    for    individuals    and 

$5,000  for  married  couples.  No  maximums  for  the  ex- 
penses of  the  taxpayer  and  spouse  if  either  is  65  or 
over. 

4.  California Medical   deductions   in   excess   of   3   percent   of   adjusted 

gross  income  are  allowable.  Expenses  for  taxpayer  and 
spouse  if  either  is  65  or  over,  and  expenses  for  depen- 
dent parents  65  or  over,  are  not  subject  to  3  percent 
rule.  Maximums  of  $1,250  for  individuals  and  $2,500 
for  couples  are  applicable  to  all  taxpayers  except  that 
it  is  $15,000  if  either,  $30,000  if  both,  taxpayer  or 
spouse  is  at  least  65  and  disabled. 
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TABLE  XIV— Continued 

State  Income  Taxes  with  Liberalized  Medical  Deductions  for 
the  Aged:  1964— Continued 

State  (19)  Provisions  in  Summary 

5  Delaware    Medical  expenses  which  exceed  5  percent  of  gross  income 

are  deductible.  If  taxpayer  or  spouse  is  65  or  over, 
their  expenses  are  not  subject  to  the  5  percent  rule. 

6  Georgia Expenses  for  the  medical  care  of  (a)   dependents  who  are 

65  or  over  and  parents  of  taxpayer  or  spouse,  and  (b) 
taxpayer  and  spouse  either  of  whom  is  65  or  over,  are 
not  subject  to  the  rule  which  allows  deductions  only 
for  that  in  excess  of  3  percent  of  adjusted  gross  in- 
come. If  either  taxpayer  or  spouse  is  65  or  over  and 
disabled,  it  is  possible  to  qualify  for  maximum  limita- 
tions greater  than  the  usual  $2,500  per  person  up  to 
$5,000. 

7  Hawaii Follows  I.R.C.  except    (a)    provision  for  dependent  par- 

ents 65  or  over  does  not  apply,  and  (b)  maximum_lim 
itations  are  the  same  for  all  ages  except  it  is  $15,000 
if  either,  $30,000  if  both,  taxpayer  or  spouse  is  65  or 
over  and  disabled. 

8.  Idaho  _■ Same  as  federal  income  tax  treatment.* 

9,  Iowa   Same  as  federal  income  tax  treatment.* 

lo'  Kentucky   Generally  follows  federal  provisions  except  that  S  percent 

rule  still  applies  to  ''dependents"  65  or  over. 

11    Marvland   Expenses   for   medical   care   of   taxpayer   and   spouse    if 

either  is  65  or  over,  are  not  subject  to  the  rule  which 
limits  deductions  to  that  in  excess  of  3  percent  of  gross 
income.  Maximums  of  $1,250  for  individuals  and  $2,500, 
couples,  are  the  same  for  all  ages. 

12.  Massachusetts Same  as  federal  income  tax  treatment.* 

13.  Montana Same  as  federal  income  tax  treatment.* 

14.  New  Jersey Same  as  federal  income  tax  treatment.* 

15.  New  Mexico Sam.e  as  federal  income  tax  treatment.* 

16.  New    York Same  as  federal  income  tax  treatment.* 

17.  Vermont Same  as  federal  income  tax  treatment.* 

IS    Viro'inia        Expenses   for   medical   care   of   taxpayer   and   spouse,   if 

"  ~  either  is  65  or  over,  are  not  subject  to  the  rule  which 

limits  deductions  to  that  in  excess  of  5  percent  of  ad- 
justed gross  income.  Maximums  for  all  taxpayers: 
$1,250  per  person  up  to  $5,000  except  it  is  $15,000  if 
either,  $.30,000  if  both,  taxpayer  or  spouse  is  65  or  over 
and  disabled.  [$15,000  limit  on  each.] 

19.  West  Virginia Same  as  federal  income  tax  treatment.* 

SOURCES  •   State  Tax  Reporter  for  the  respective  states,  Commerce  Clearing  House, 

and  verified  by  tax  agencies  in  the  respective  states. 
*Some    states    follow   automatically    the    Internal    Reye""^    Code    and    others    reqm^^^ 
new  legislation  to  conform  to  the  federal  law.  in  case  of  future  changes,    (ur. 
footnote  1  in  Table  XIII.) 
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TABLE  XV 

Treatment  of  Social  Security  and  Railroad  Retirement  Benefits  ^  and 
Employee  Contributions  ~  in  State  Income  Taxes:  1964 

A.  Social  security  benefits  nontaxable  and  employee  contributions  for  social  security 
and  railroad  retirement  nondeductible  (29  states)  : 

Alaska  Indiana  North  Dakota 

Arizona  Iowa  Oklahoma 

Arkansas  Kentucky  Oregon 

California  Maryland  South  Carolina 

Colorado  Minnesota  Utah 

Delaware  Montana  Vermont 

District  of  Columbia  New  Jersey  Virginia 

Georgia  New  Mexico  West  Virginia 

Plawaii  New  York  Wisconsin 

Idaho  North  Carolina 

B.  Social  security  benefits  nontaxable  and  employee  contributious  for  social  security 
and  railroad  retirement  deductible  (5  states)  : 

Alabama  Louisiana  Missouri 

Kansas  Massachusetts 

C.  Social  security   benefits   taxable  and   employee   contributions   for  social   security 
and  railroad  retirement  nondeductible  (1  state)  : 

Mississippi ' 

SOURCES :  State  Tax  Reporter  for  the  respective  states,  Commerce  Clearing  House, 

and  verified  by  tax  agencies  in  the  respective  states. 
1  Title  45,  Section  22SL  of  the  United   States  Code  Annotated  disallows  the  taxation 

of  railroad  retirement  benefits  by  any  state,  territory,  or  Disrtict  of  Columbia. 
*  Employer  contributions  are  deductible  in  all  cases. 
» Social   security  benefits   in   excess  of  the   contributions   to   social   security   constitute 

a  part  of  the  gross  income  for  Mississippi  state  income  tax  puri^oses. 


State 
1.  Indiana 


TABLE  XVI 
Property  Tax  Concessions  to  the  Aged:  1964 

Form  of 

concessions  Provisions  in  summary 

Tax  exemption  (a)    Exempts  $1,000  in  assessed  valuation  to 

a  homestead  assessed  at  $5,000  or  less, 

(b)  Owned  and  occupied  by  a  resident  65  and 
over  (ownership  at  least  one  year), 

(c)  If  his  total  annual  gross  income  from 
every  source  (plus  that  of  his  spouse) 
does  not  exceed  $2,250. 


2.  Maryland 


Tax  credit 


3.  Massachusetts     Tax  exemption 


(a)  Exempts  $4,000  in  assessed  valuation  to 
a  homestead  assessed  a  $14,000  or  less, 

(b)  Owued  and  occupied  (for  at  least  five 
years)  by  a  person  70  and  over  (having 
lived  in  the  state  for  the  preceding  10 
years), 

(c)  If  his  net  income  from  all  sources,  both 
taxable  and  nontaxable,  does  not  exceed 
$5,000  for  a  married  couple,  and  $4,000 
for  a  single  person. 
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State 
4.  New  Jersey 


TABLE  XVI-Continued 

Property  Tax  Concessions  to  the  Aged:  1964 

Form  of 
concessions 

Tax  credit 


(a) 
(b) 

(c) 


5.  Oregon 


1.  Tax  exemption 

and 

2.  Tax  deferment 


6.  Wisconsin 


Tax  credit 


Provisions  in  summary 
Allows  a  tax  credit  of  up  to  $80  against 
the  property  tax  on, 

Self-owned  dwelling  of  a  citizen  and  resi- 
dent (for  at  least  three  years)  65  and 
over,  whose 

Annual  income  does  not  exceed  $5,000,  de- 
fined to  include  money  from  whatever 
source,  including  but  not  limited  to  real- 
ized capital  gains  and  the  entire  amount 
of  pension,  annuity,  retirement,  and  so- 
cial security  benefits, 
(la)  Exempts  first  $10,000  of  the  true  cash 
value  (interpreted  as  a  fair  market  value) 
of 
(lb)  The    principal    residence    of   persons    bD 

and  over,  with 
(Ic)  Gross   receipts  less  than   $2,500,   defined 
to   include   but   not   limited   to   pensions, 
disability   compensation,   retirement   pay, 
public   welfare   and   social   security   pay- 
ments, and  receipts  from  sales  or  services 
rendered. 
(Id)  The  true  cash  value  exempt  from  taxa- 
tion  is  allowed   according  to   age   of   the 
taxpayer,  or  the  oldest  of  the  taxpayers 
sharing  the  residence : 
10%  for  65  to  68 
30%  for  69  to  71 
50%  for  72  to  74 
70%  for  75  to  77 
&0%  for  78  to  79 
100%  for  80  and  over. 
(2a)  Allows   tax   deferment   to  those  who   are 
unable   to   obtain   a   complete   exemption 
or  those  whose  income  is  over  $2,.5O0. 
(2b)  To   claim   tax   deferment,   the   homestead 
must  not  be  income  producing,  nor  have 
any    delinquent    property    taxes    on    the 
property. 
(2c)  The  deferred  taxes  become  a  lien  against 
the  property  until  the  death  of  the  owner, 
or    the    safe    of    the    home,    or    a    status 
change  of  the  property    (i.e.,  when  it  is 
no  longer  a  homestead  or  becomes  income 
producing. ) 
(2d)  The  deferred  taxes  are  charged  with  an 

interest  rate  of  6  percent  per  annum, 
(a)   Grants  property  tax  relief  in  the  form  of 
income  tax   credits   and  refunds  to 
persons  65  and  over, 
either  homeowners  or  renters. 
For    the   homeowner   with    household    in- 
come of  $1,000  or  less,  the  relief  amounts 
to  75  percent  of  the  property  tax   (up  to 
$300)  in  excess  of  5  percent  of  the  house- 
hold income.  The  relief  is  50  percent  of 
the  property  tax   (up  to  $300)   in  excess 
of  5  percent  of  the  household  income,  if 
the    household    income    is    over    $1,000. 


I 


(b) 
(c) 
(d) 
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TABLE  XVl-Continued 
Property  Tax  Concessions  to  the  Aged:  1964 

Form  of 
State  concessions  Provisions  in  summary 

Household    income   is   defined    as   income 
.  of  nil  the  persons  who  are  related  to  and 

live  with   the  aged   taxpayer. 

(e)  Income  means  adjusted  gross  income,  plus 
alimony,  pensions  (less  the  return  on  in- 
vestment), social  security  payments,  and 
nontaxable  interest,  except  gifts  and  in- 
come in  kind  up  to  $300. 

(f)  An    aged    renter    also    benefits    from    the 

above  provisions,  except  that  his  property 
tax  liability  is  assumed  to  be  25  percent 
of  his  gross  rent  (i.e.,  the  payment  solely 
for  the  right  of  occupancy). 

(g)  In  cases  where  the  amount  of  property 
tax  relief  exceeds  the  income  tax  other- 
wise payable,  refunds  are  issued  to  the 
aged   owner   or   renter. 

SOURCES :  Compiled  from  State  Tax  Reporter  for  the  respective  states  and  verified 
by  legislative  Pfcference  agencies  in  the  respective  states. 

i  Maryland  passed  in  19G3  a  law  giving  its  county  governments  the  authority  to 
grant  a  tax  credit  or  a  limited  property  tax  rate  based  on  age  or  income.  (The 
Acts  of  196  4  deleted  all  references  to  limited  rates.)  The  law  repealed  all 
previous  tax  exemption  provisions  of  county  governments.  There  are  24  major 
political  subdivisions  in  Maryland  comprising  Baltimore  City  and  23  counties. 
Baltimore  and  15  counties  have  granted  tax  credits  under  the  provisions  of  the 
Acts  of  19  63.  The  amounts  of  credit  and  the  eligibility  requirements  in  these 
political  subdivisions  are  not  known  at  present  but  are  expected  to  be  available 
in  the  near  future,  according  to  William  H.  Riley,  Chief  Supervisor  of  Assess- 
ments. Letter  to  the  author,  June  17,  1964. 

According  to  the  State  Tax  Reporter  for  Maryland,  Commerce  Clearing  House, 
the  following  jurisdictions  had  exemption  provisions  as  of  July  1,  1963  ;  Allegany, 
Anne  Arundel,  Balcmiore,  Carroll,  Charles,  Frederick,  Harford,  Howard,  Mont- 
gomery, Prince  Georges,  Saint  Marys,  Somerset,  "Washington,  Wicomico,  and 
Worcester. 

/.   Addendum  B:  METHODOLOGICAL   NOTES 

The  analyses  in  Sections  E  and  F  are  based  on  the  specially  tabu- 
lated data  for  California  by  the  U.S.  Bureau  of  the  Census.  The  special 
tabulations  are  a  part  of  the  1960  Census  of  Housing,  but  its  volume 
VII,  Housing  of  Senior  Citizens  does  not  contain  the  information  neces- 
sary for  a  study  such  as  this. 

Specifically,  Sections  E  and  F  rely  on  the  tabulations  of  the  number 
of  units  of  nonfarm  residential  single-unit  properties  owner-occupied 
by  those  60-64,  65-74  and  75  and  over,  which  are  respectively  cross- 
classified  by  house  value  ^  and  household  income.^ 

1  House  value  is  the  respondent's  estimate  of  how  much  the  property  would  sell  for 
on  the  market  in  April  1960.  A  property  generally  consists  of  the  house  and  the 
land  on  which  it  stands.  The  estimated  value  of  the  entire  property  including 
the  land  was  reported,  even  if  the  occupant  owned  the  house  but  not  the  land, 
or  the  property  was  owned  jointly  with  another  owner.  According  to  Census 
Bureau  officials,  the  respondent's  estimate  of  his  house  value  is  generally 
regarded  as  fair.  One  indication  of  the  fairness  in  the  self-estimate  is  that  the 
Bureau  has  not  received  complaints  from  users  of  these  estimates.  Another 
piece  of  evidence  supporting  the  belief  that  these  estimates  are  fair  comes  from 
the  probing  which  the  Census  Bureau  conducted  for  internal  use  with  reference 
to  the  IPSO  Census  of  Hous-ing.  It  was  found  that  the  "errors"  in  the  estimated 
house  values  ranged  from  $1,000  (for  lower  value  houses)  to  $2,000  (for  upper 
value  houses). 

•Household  income  refers  to  income  of  the  primary  family  or  primary  individual 
occupying  the  household  unit.  (A  primary  family  refers  to  the  head  of  a  house- 
hold and  all  persons  in  the  household  related  to  him  by  blood,  marriage,  or 
adoption.  A  primary  in'^ividual,  on  the  other  hand,  refers  to  the  head  who  lives 
alone  or  with  nonrelatives  only.)  Specifically,  household  income  consists  of  the 
sum  of  the  income  of  the  head  of  the  primary  family  and  all  other  m^rnbers 
of  the  ffimilv  14  years  oH  and  over,  or  the  Income  of  the  primary  individual, 
during  the  calendar  year  1959.  The  inclusion  and  exclusion  of  specific  sources  of 
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For  our  purposes,  market  values  of  these  units  as  tabulated  have  been 
converted  into  assessed  values  by  dividing  the  former  by  a  factor  of 
four  because  the  average  assessed  valuation  has  been  estimated  at  about 
25  percent  of  the  market  value.^  Property  taxes  on  these  units,  on  the 
other  hand,  have  been  derived  by  multiplying  the  assessed  value  ot  the 
unit  by  a  factor  of  0.0765,  on  the  basis  of  the  estimated  average  tangible 
property  tax  rate  for  1961-2.'' 

Since  the  basic  tabulation  shows  only  the  number  of  units  belonging 
to  each  value-income  category,  and  since  both  value  and  income  are 
given  in  intervals,  it  was  necessary,  in  obtaining  the  market  values  ot 
these  units,  to  multiply  the  number  of  units  belonging  to  a  specific 
value  interval  by  the  midpoint  of  the  interval.  For  the  "less  than 
$5  000"  interval,  $4,000  was  assumed  to  be  the  average  and  ± or  the 
^'$25  000  or  more"  interval,  $40,000  was  the  assumed  midpoint.  Both 
figures  were  chosen  in  consultation  with  the  Census  Bureau. 

With  reference  to  the  basic  tabulation  of  the  number  of  units,  a 
word  of  explanation  is  in  order.  According  to  Census  Bureau  officials 
the  fio'ures  on  housing  units  headed  by  the  aged  groups  (i.e.,  178, '6^ 
units  by  those  60-64,  280,247  by  those  65-74,  and  126,605  by  those  75 
and  over)  were  underestimated  by  3  percent.  However,  the  underesti- 
mation, they  emphasized,  was  unbiased;  namely,  underestimation 
occurred  across  the  board. 

In  light  of  the  above  information,  the  more  accurate  estimates  of  the 
number  of  units  belonging  to  the  above  groups  should  be  184,120  tor 
the  group  60-64,  288,654  for  the  group  65-74  and  130,403  for  the  group 
75  and  over.  (cf.  Table  IV)  Next,  the  number  of  units  belonging  to  the 
group  60  and  over  should  be  603,182  instead  of  585,6U;  to  the  group  65 
and  over  419,058  instead  of  406,852;  and  to  the  group  /5  and  over, 
130,403  iiistead  of  126,605.  (ef .  Table  IV 's  footnote) 

Bv  the  same  token,  the  more  accurate  estimates  of  tax  contributions 
by  the  60-64  group  should  be  $61,185,000  rather  than  $59,403,000;  by 
the  65-74  o-roup,  $88,117,000  rather  than  $85,550,000;  and  by  the  75  , 
and  over  group,  $36,132,000  rather  than  $35,080,000.   (cf.  Table  III) 

money   receipts   in   the   definition   of   income   can   best   be   appreciated   from   the 

^° Tntln^ income— thQ  sum   of   money   received,    less   losses,    from    the   first    three 

Jou?ces   be^w    (before   deductions    for   personal    income    ta.Kes.    social    security, 

bond  purchases,  union  dues,  etc.),  excluding  the  sources  of  mcome  not  counted. 

■\Vnne  or  salary   inco?ne— total    money    earnings   for   work    performed    as   an 

emnlovee-    includes    wages,    salary,    pay    from    arrned    forces,    commissions. 

tinq    liipoe-rate  navments,   and  cash  bonuses  earned. 

sl^z/-eSj7Hen/^tncome-^net  money  income  (gross  receipts  minus  operating 
expenses)  from  a  business,  farm,  or  profession. 

T^rome  other  than  earnings— money  income  from  sources  other  than  the 
i^^v^  two  ^nrh  as  net  income  (or  loss)  from  rents  or  receipts  from  roomers 
or  boarders  royalties  :  "nterest  dividends,  and  periodic  income  from  estates 
S^HtrnVt  funds -socal  security  benefits:  pensions:  veterans'  payments, 
mimarv  allotmlrlts  for  dependents,  unemployment  insurance  and  public 
^ss  stance  or  other  governmental  payments  :  and  periodic  contributions  for 
lunporrfrom  person!  who  are  not  members  of  the  hou.sehold,  alimony,  and 
periodic   receipts   from   in.surance   policies   or   annuities. 

Frrlufled  sources  of  incovie— money  from  sale  of  property,  unless  the  re- 
Hn^e  t  was  en  ■aged  in  the  business  of  selling  such  propertv  :  the  vnlue  of 
income  "Mn  t  nd"  (e  g..  free  living  quarters  or  food  produced  and  con- 
sur^^l  in  ?he  home  !  withdrawals  of  bank  deposits:  money  borrowed;  tax 
refunds-  gifts  and  lump  sum  inheritances  or  insurance  benefits. 
The  above  is  summarized  from  Special  Text,  Housiny  of  Senior  Citizens   (1960 
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Next,  the  tax  contributions  estimated  for  the  60  and  over  group  should 
be  $185,435,000  in  place  of  $180.034.000 ;  for  the  65  and  over  group, 
$124,250,000  in  place  of  $120,631,000 ;  and  for  the  75  and  over  group, 
$36  132,000  in  place  of  $35,080,000.  (ef.  Table  II,  VI,  VII,  and  VIII) 

Similar  adjustment  would  be  necessary  also  for  the  estimates  of  reve- 
nue losses  (cf.  Table  IX)  and  of  the  units  without  benefits  under  dif- 
ferent exemption  schemes  (cf.  Table  X). 

But  Table  V  on  the  average  tax  per  unit  and  the  average  property 
tax-household  income  ratio  would  be  unaffected  by  the  underestimation 
because  both  the  numerator  and  the  denominator  are  underestimated 
by  3  percent.  Simultaneous  upward  adjustment  by  the  same  percentage 
will  result  in  the  same  quotients. 

For  this  study,  however,  the  unadjusted  or  the  originally  tabulated 
figures  are  used  for  the  following  reasons.  (1)  Although  the  Census 
Bureau  believes  that  there  were  no  important  biases  in  the  underesti- 
mation, it  remains  possible  that  some  biases  still  exist.  If  this  suspicion 
holds,  then  upward  adjustment  of  all  figures  by  3  percent  would  never- 
theless bring  forth  inaccurate  estimates.  (2)  The  correction  of  3  per- 
cent across  the  board  will  not  alter  the  analyses  that  are  based  on 
relative  terms,  such  as  tax  contributions  by  income  groups,  the  average 
tax  per  unit,  and  the  average  tax-income  ratio.  (3)  Since  the  estimates 
of  the  possible  revenue  effects  under  alternative  exemption  laws  are 
intended  to  be  no  more  than  an  educated  guess,  a  difference  of  3  per- 
cent, as  long  as  it  is  borne  in  mind,  does  not  appear  to  be  detrimental. 
And  (4)  to  increase  all  figures  by  a  certain  percentage  is  a  time-con- 
suming task.  But  given  time,  it  will  be  a  simple  matter  and  can  be  ac- 
complished when  the  need  for  such  a  conversion  is  felt. 

Finally,  in  connection  with  (3)  above,  an  explanation  is  also  in  order 
regarding  the  estimates  which  are  done  for  1960.  The  principal  reason 
for  presenting  estimates  for  1960  is  tw^ofold.  First,  to  project  tax 
contributions,  average  tax  per  unit,  average  tax-income  ratio,  revenue 
losses  and  the  like  into  the  future  (e.g.,  for  1965  or  1970),  on  the  basis 
of  the  1960  census  data,  will  require  assumptions  relating  to  the  number 
of  units  in  each  value-income  category,  the  average  assessment  ratio, 
and  the  average  property  tax  rate.  It  will  require  some  time  to  develop 
reasonable  assumptions.  Secondly,  the  presentation  of  estimates  for 
1960  will  permit  users  of  this  study  and  the  writer  himself  to  attempt 
at  projections  at  a  later  date. 

J.  Addendum  C: 

NOTES    ON    THE   SCALES    FOR   THE    VANISHING    EXEMPTION    SCHEMES 

The  calculations  presented  in  Section  F  with  respect  to  the  three 
types  of  vanishing  schemes  are  based  on  the  following  table.  Specifi- 
cally, for  the  type  A  scheme,  which  vanishes  according  to  assessed  val- 
uation alone,  the  percentages  used  are  100,  90,  80,  65,  55,  45,  35,  25,  and 
zero,  corresponding  to  the  assessed  value  intervals  ranging  from  "less 
than  $1,250"  to  "$6,250  or  more."  For  the  type  B  scheme,  secondly, 
which  vanishes  according  to  household  income  w^ithout  regard  for  the 
assessed  value,  the  percentages  used  are  100,  75,  50,  25,  and  zero, 
corresponding  to  the  household  income  intervals  ranging  from  "less 
than  $1,000"  to  "$5,000  or  over."  Thirdly,  all  the  percentages  in  the 
table  are  used  for  each  value-income  category  only  in  the  case  of  type 
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C  scheme,  which  vanishes  according  to  both  assessed  value  and  house- 
hold income.  The  percentages  other  than  those  in  the  first  column 
(vertical  percentages)  and  the  first  row  (horizontal  percentages),  which 
are  chosen  arbitrarily,  are  derived  from  multiplying  the  vertical  per- 
centage by  the  corresponding  horizontal  percentage,  for  a  particular 
combination  of  value  and  income.  Thus,  the  percentage  of  67.50  for  the 
category  falling  into  the  value  range  of  $1,250-$1,850  and  the  income 
range  of  $1,000-$1,999  is  the  product  of  multiplying  90  percent  by  75 
percent.  The  percentage  of  6.25,  as  another  example,  for  the  category 
belonging  to  the  value  range  of  $5,000-$6,250  and  the  income  range  of 
$3,000-$4,999  is  the  product  of  25  percent  times  25  percent. 

TABLE  XVII 

Percent  of  Exemptable  Assessed  Value  According  to  Levels  of  Assessed 
Valuation  and  Household  income 

Household  income 

Less  than        $1,000-         $2,000-  $S,000-  $5,000 

Assessed  value                           $1,000          $1,909          $2,999  $J,,999  or  over 

Less  than  $1,250  100.00%         75.00%         50.00%  25.00%  zero 

$1.250-$1,850    90.00             67.50             45.00  22.50  zero 

$l,850-$2,500    80.00             60.00             40.00  20.00  zero 

$2,500-$.3,100    65.00             48.75             32.50  16.25  zero 

$3,100-$3,750    55.00             41.25             27.50  13.75  zero 

$3,750-$4,350    45.00             33.75             22..50  11.25  zero 

$4,350-$5,000    35.00             26.25             17.50  8.75  zero 

$5,000-$6,250    25.00             18.75            12.50  6.25  zero 

$6,250  or  more zero               zero               zero  zero  zero 

The  scale  represents  one  of  the  numerous  possible  ways  of  tailoring 
tax  benefits  according  to  the  economic  position  of  the  taxpayer.  While 
there  are  other  indices  of  economic  status  of  the  taxpayer  such  as  fam- 
ily size  and  budgetary  requirements,  only  assessed  value  and  household 
income  are  recognized  here. 

The  intervals  for  both  the  assessed  value  and  the  household  income 
indicated  above  are  based  on  the  cross-tabulation  intervals  of  the  Census 
Bureau.  It  is  possible  to  combine  adjacent  intervals,  however.  For 
example,  in  place  of  assessed  values  between  $1,250  and  $1,850  and 
between  $1,850  and  $2,500,  we  can  have  an  interval  between  $1,250 
and  $2,500.  Similar  grouping  can  be  achieved  on  household  income. 
Then,  percent  of  exemptable  assessed  value  can  be  applied  to  them.  Of 
course,  if  the  number  of  intervals  is  reduced,  the  differences  in  the 
exemptable  percentages  between  adjacent  intervals  will  be  larger  than 
the  ones  that  are  shown  in  the  above  table.  In  this  case,  "notch"  prob- 
lem will  become  more  significant. 

This  statement  represents  a  part  of  the  factual  findings  of  the  author's  research 
project  on  the  taxation  of  the  aged,  which  was  supported  by  a  Brooliings  re- 
search professorship,  1963-G4,  from  the  Brookings  Institution,  while  on  leave 
from  Seattle  Pacific  College.  No  comments  on  the  advisability  and  adequacy  or 
the  special  provisions  for  the  aged  are  here  attempted.  Together  with  other  in- 
formation, this  statement  forms  a  basis  for  an  analytical  volume  on  the  pret- 
erential  tax  treatment  of  the  aged.  ,         ,  ^  ,  i-     »• 

The  information  in  Tables  II  through  VI  was  first  gathered  from  publications 
of  the  Commerce  Clearing  House  ( Htate  Tax  Guide  and  Slate  Tax  Reporter) 
and  then  verified  by  the  tax  agencies  (in  the  case  of  income  tax  provisions; 
and  the  legislative  reference  agencies  (in  the  case  of  property  tax  provisions) 
in  the  states  concerned.  The  verified  information  is  presented  here.  Tlie  author 
is  grateful  to  the  following  individuals  for  their  assistance.  P  or  income  tax 
provisions:  E.  A.  Erwin  (Alabama),  M.  C.  Kennedy  (Ala.ska)  Robert  L.  Merrill 
(Arizona),  Roby  Bearden  (Arkansas),  James  W.  Hamilton  (California),  Stanley 
B.  Schwartz  (Colorado).  Charles  A.  Glennon  ,  (Pt'^f  ^^®>'o*^'"f*^,  -^lo^a^ 
(Georgia).  John   A.   Bell    (Hawaii),   Floyd  West    (Idaho).   R.   Stanley   Beaman 
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(Indiana),  David  E.  Wortman  (Iowa),  C.  Boor  (Kansas),  Thomas  L.  Jasper 
(Kentucky),  William  E.  Tuttle  (Louisiana),  Benjamin  F.  Marsh  (Maryland), 
William  A.  Cummings  (Massachusetts),  G.  F.  Blissenbach  (Minnesota),  H.  N. 
Eason  (Mississii)pi),  Frank  Blankenship  (Missouri),  Howard  O.  Vralsted  (Mon- 
tana), Sidney  Glaser  (New  Jersey),  Vicente  R.  Ojinaga  (New  Mexico),  Edward 
J.  Pidgeon  (New  York),  B.  W.  Brown  (North  Carolina),  Joseph  R.  Maichel 
(North  Dakota),  R.  E.  Wilson  (Oklahoma),  Thure  A.  Lindstrom,  Jr.  (Oref?on), 
R.  S.  Bollinper  (South  Carolina),  Paul  M.  Holt  (Utah),  Chales  T.  Shea  (Ver- 
mont), W.  B.  Harvie  (Virginia),  Charles  E.  Evans  (West  Virginia),  W.  C. 
Maass  (Wisconsin),  and  Kenneth  Back  (District  of  Columbia).  For  property  tax 
provisions:  Russell  W.  Smith  (Indiana),  Carl  N.  Everstine  (Maryland),  Her- 
man C.  Loeffler  (Massachusetts),  Samuel  A.  Alito  (New  Jersey),  Robert  W. 
Oliver  (Oregon),  and  Kathleen  R.  Kepner  (Wisconsin).  Bruce  Biermeier  as- 
sisted in  the  project. 
The  author  is  an  assistant  professor  of  economics  at  UCLA  and  a  member  of  the 
Social  Systems  Research  Institute,  University  of  Wisconsin.  He  will  be  grateful 
for  communications  from  users  and  readers  if  they  find  inaccurate  information  in 
this  statement  or  if  they  bring  him  up-to-date  when  laws  are  changed.  His  ad- 
dress is :  Department  of  Economics,  University  of  California,  Los  Angeles,  Cali- 
fornia 90024. 
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A.  Infroducfion 

In  any  discussion  of  the  relationship  of  the  property  tax  to  land  use, 
one  must  keep  in  mind  that  there  are  a  great  many  social,  economic, 
and  psycliological  factors  which  influence  land  use  patterns.  Many 
treatises  on  planning  and  urban  ecology  have  been  written  discussing 
these  factors. 

Among  the  factors  which  influence  land  use  patterns  are  public  im- 
provements bought  with  tax  money  and  the  tax  policies  instituted  by 
various  levels  of  government.  Particularly  germane  are  the  income, 
inheritance,  and  property  taxes.  Relatively  little  is  knowm  of  the  inter- 
action of  these  various  taxes  and  public  spending  patterns  as  they 
affect  land  usage  and  urban  development. 

In  Dr.  Corrine  Gilb  's  report  on  Income  Tax  Conformity  ^  published 
by  this  committee  in  September,  1964,  some  attention  was  given  to  the 
provision  of  the  state  and  federal  income  tax  laws  which  bear  on  land 
use — particularly  depreciation  and  capital  gains  provisions.  Dr.  Gilb 
also  noted  the  interrelated  impact  of  various  taxes  and  suggested  a 
major  study  to  fully  develop  the  effect  of  governmental  tax  and  ex- 
penditure policies  in  shaping  the  environment. 

Considering  the  interrelationships  of  various  types  of  taxes  on  land 
use  and  the  need  for  a  comprehensive  study  in  that  area,  this  section 
will  review  only  briefly  the  general  impact  of  the  property  tax  on  land 
use.  More  attention  is  given  to  the  problem  in  which  the  property  tax 
plays  a  central  role — the  shifting  of  agricultural  land  into  urban  uses. 
A  summary  of  the  arguments  for  and  against  a  proposal  to  tax  only 
land,  which  was  before  the  interim  committee  for  study,  is  also  in- 
cluded. 

B.  Impact  of  Property  Tax  on  Land  Use 

For  the  most  part,  the  property  tax  is  not  the  ma.jor  factor  affecting 
land  use  patterns  within  an  area.  These  patterns  w^ill  develop  as  a  re- 
sult of  a  great  many  economic  and  social  forces,  aided  and  abetted  by 
governmental  decisions  in  the  area  of  public  expenditures,  planning 
and  zoning. 

Tax  rates  and  assessment  practices  may  determine  the  location  of 
commercial  and  industrial  enterprises  in  marginal  cases.  In  some  cases, 
the  property  tax  may  act  as  a  restraining  influence  on  a  decision  to 
add  improvements  to  property  or  to  repair  and  improve  existing  build- 
ings. A  homeowner  contemplating  the  addition  of  a  room  to  his  im- 
provement may  feel  that  this  addition  will  cause  a  reassessment  of  his 
entire  property.  At  our  San  Francisco  hearing,  E.  Robert  Scrofani 
said: 

".  .  .  we  discovered  that  very  often  when  homeowners  wanted  to 
make  repairs  tliat  the  feeling  was  a  great  deal  that  the  best  way 
to  have  your  home  reassessed  was  to  take  out  a  building  permit, 
no  matter  how  small.  And  we  feel  that  neighborhoods  of  any  com- 


J*  California  Legislature,  Assembly  Interim  Committee  on  Revenue  and  Taxation, 
Conformity  of  State  Personal  Income  Tax  Laws  to  Federal  Personal  Income 
Tax  Laws,  Vol.  4,  No.  10,  California  State  Printing  OfHce,  1964. 
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munity  constitute  a  very  large  and  important  asset,  and  that  capi- 
tal maintenance  and  rehabilitation  of  the  buildings  m  the  neigh- 
borhood are  essentiul,  of  course,  to  the  economic  health  of  the  com- 
munity, and  when  they  decline,  not  only  is  it  a  serious  loss  to  the 
community,  but  then  we  have  to  caU  in  the  experts  like  Mr.  Her- 
man to  take  care  of  them." ^ 
Businessmen  face  the  same  dilemma.  To  put  extra  money  into  de- 
veloping attractive  buildings  will  result  in  higher  property  taxes    i  He 
businessmen  must  decide  whether  the  goodwill  created  by  an  attrac- 
tive building  is  worth  the  increased  tax  cost.  n     .   .^^ 
Land  is  assessed  in  j.roportion  to  its  value.  Value  may  reflect  the 
contemplation  of  a  use  for  the  site  other  than  its  present  use.  Under 
these  conditions,  the  property  tax  will  accelerate  the  changing  land 
use— from  lower  to  higber  use— because  the  changed  assessment  which 
reflects  the  higher  use  may  result  in  a  much  higher  tax.  Where  a  house 
is  located  on  land  assessed  as  potential  commercial  use  the  owner  must 
decide  whether  to  pay  the  higher  tax  or  move  to  another  house  where 
the  tax  reflects  the  lower  value.  A  farmer  will  face  the  same  decision 
when  his  farm  is  assessed  in  proportion  to  a  value  that  reflects  its 
residential  or  commercial  potential. 

Perhaps  the  most  significant  impact  of  the  property  tax  on  land  use 
stems  from  the  desire  of  local  governmental  units  to  expand  their  tax 
bases  In  far  too  many  instances,  local  communities  have  granted  zoning 
concessions  to  industrial  or   commercial  developments  or  apartment 
house  complexes  because  of  the  high  assessed  value  of  these  improve- 
ments compared  with  the  assessed  value  of  existing  land  uses,  irrespec- 
tive of  good  planning  principles  or  of  the  needs  of  the  community  or 
region  Property  tax  considerations  influence  the  decision  of  communi- 
ties to  expand.  As  an  example,  many  cities  and  counties  m  the  ban 
Francisco  Bay  area  are  anxious  to  expand  into  San  Francisco  Bay  to 
increase  their  assessed  ^alue  subject  to  property  taxation.  This  expan- 
sion requires  filling  poitions  of  the  bay  Respite  the  adverse  effects  of , 
filling  on  economic  and  open-space  resource  needs  of  the  Bay  itegion. 
Thus  the  desire  for  more  property  tax  base  can  breed  bad  planning— 
bad  zoning  and  produce  a  chaotic  land  use  pattern. 

C.  Assessment  and  Taxation  of  Property  in  the  Urban-Rural  Fringe  Area 

Durino-  the  1963-65  interim  period,  the  Assembly  Committees  on 
Revenue"  and  Taxation  and  Agriculture  held  two  joint  meetings  to 
consider  the  extent  and  seriousness  of  the  problem  stemming  from  the 
assessment  of  agricultural  properties  in  the  urban  fringe  areas.  Testi- 
mony on  the  problem  was  received  from  all  interested  parties— from 
farm  oroups  and  planm^rs  to  tax  administrators  and  assessors. 

The  problem  is  a  simple  one.  In  the  absence  of  effective  planning  and 
zoning  controls,  farm  hmd  in  a  close-in  rural  area  is  purchased  by  a 
developer  who  is  interested  in  relatively  cheap  land  for  a  subdivision 
development.  Once  the  urban  intrusion  is  made,  other  farmers  in  the 

.MeS^ilIrTl.%''in''i'^ls^X^^^^  -^  '«  ^an  Jose  on  July  2.  1964. 
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area  also  sell  to  developers.  They  are  primarily  motivated  by  the  op- 
portunity to  make  a  large  profit  on  the  sale  which  will  be  taxed  at  a 
favorable  capital  gains  rate  or  the  fear  that  the  developing  urban 
uses  will  be  reflected  in  high  assessments  and  tax  rates.  As  a  result  of 
urban  encroachment,  the  assessed  value  of  fa-:m  land  in  rural-urban 
fringe  areas  must,  by  law,  be  increased  by  loal  assessors  to  reflect  in- 
creased value  as  potential  residential  land.  The  new  assessment,  reflect- 
ing potential  urban  values,  and  higher  tax  rates  reflecting  the  urban 
communities'  need  for  new  schools  and  other  governmental  services 
may  put  the  farmer's  property  tax  liability  in  excess  of  farm  income. 
Thus,  the  property  tax  adds  to  the  pressures  that  force  land  out  of 
agriculture  long  before  it  is  ready  for  anothei'  use. 

The  situation  in  the  prune  industry  in  Santa  Clara  County  is  an 
illustration  of  property  taxes  rising  to  the  level  of  gross  income  of  the 
land  for  farm  use.  The  average  value  of  prunes  per  acre  in  the  valley 
during  the  past  10  years  has  been  $468.  In  ths  Cupertino  area  of  the 
county,  the  average  property  tax  on  an  acre  of  prunes  amounted  to 
$380.  In  the  Gilroy  area  of  the  county,  not  yet  reached  by  suburbia, 
the  average  property  tax  on  an  acre  of  prunes  was  only  $28.50.* 

Statewide,  farm  property  taxes  have  increased  from  $7.1  million  dol- 
lars in  1949  to  $175.5  million  in  1962,  an  increase  of  147  percent. 
During  this  same  period  of  time,  net  farm  income  before  taxes  declined 
slightly  from  $543  million  in  1949  to  $532  million  in  1962.^ 

PROBLEMS   IN  ASSESSMENT 

Accurate  assessment  of  land  in  transition  zones  is  one  of  the  most 
difficult  problems  facing  the  assessor.  Sales  of  comparable  property 
may  be  misleading  indicators  of  market  value. 

According  to  C.  Curtis  Harris,  agricultural  economist  at  the  Uni- 
versity of  California  at  Davis : 

"No  two  parcels  of  land  are  alike;  even  the  differences  in  loca- 
tion distinguish  the  product,  for  location  is  part  of  the  product. 
There  are  not  many  buyers  and  sellers,  and  the  bargaining  of  only 
two  participants  can  set  the  price.  The  frequency  of  sales  is  low, 
with  many  of  the  buyers  and  sellers  being  once-in-a-lifetime  par- 
ticipants with  lack  of  knowledge.  Under  tnese  conditions,  extreme 
prices  are  not  ruled  out.  Prices  can  be  based  on  unrealistic  expec- 
tations of  future  income  and  other  events.  There  is  no  averaging 
or  consensus  of  expectations  as  in  the  stock  market. 

"Ihe  land  market  conditions  cause  prices  to  vary  widely  from 
sale  to  sale  without  any  recognizable  pattern,  making  explanations 
of  the  variations  difficult.  This  is  especially  true  in  the  rural-urban 
fringe,  as  it  is  borne  out  in  our  study  of  land  prices  in  Sacramento 
County.  In  the  fringe,  the  unpredictable  elfects  of  the  market  con- 
ditions is  compounded  by  the  uncertainty  of  the  rate  and  direction 
of  urban  growth. ' '  ^ 

*  statement  by  Henry  J.  Vos.s,  President  of  the  Santa  Clara  County  Farm  Bureau,  to 

the  Assembly  Committees  on  Agriculture  and  Revejiue  and  Taxation,   San  Jose, 
July  2,  li*t)4. 
•U.S.   Department  of  Agrriculture,   Farm  Income,   19Ji9-62,   State   Estimates,  August 
19G3. 

•  Statement  of  C.  Curtis  Harris  to  the  Assembly  Committees  on  Revenue  and  Taxa- 

tion and  Agriculture,  Fresno,  January  30,  1964. 
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The  assumption  that  the  farmer  is  free  to  sell  his  property  for  urban 
uses  may  be  erroneous.  Where  overbuilding  and  a  hasty  transfer  ot 
land  has  taken  place,  the  farmer  adjacent  to  such  overdeveloped  prop- 
ertv  is  not  free  to  sell  at  any  point  m  time. 

Another  problem  facing  the  assessor  in  his  attempt  to  correctly  value 
property  in  the  fringe  area  is  the  rate  of  absorption  of  rural  property 
in  the  area  It  is  almost  impossible  to  determine  the  exact  year  the  land 
will  be  converted.  As  Professor  Harris  observed : 

"The  year  of  conversion  is  a  crucial  element  in  determining 
value    Two  parcels  of  land  being  used  for  the  same  agricultural 
purpose  and  both  having  the  same  expected  urban  use  would  have 
different  values  if  one  parcel  is  expected  to  convert  o  years  from 
now  and  the  other  in  10  years.  Because  of  uncertainty,  individuals 
who  make  estimates  of  the  year  of  conversion  for  a  particular 
parcel  of  land  come  up  with  many  different  answers    Thus,  we 
observe  a  wide  variation  in  prices  and  appraised  values  m  the 
rural-urban  fringe. 
Yet  the  assessor  has  the  responsibility  of  findifig  the  value  of  this 
property  and  assessing  it  in  the  same  proportion  to  value  as  all  other 
propertfes.  If  he  overassesses  a  farm,  he  may  be  driving  a  farmer  out 
of  business,  yet  if  he  underassesses  this  property,  he  is  guilty  of  vio- 
?atinAhe  law  and  he  is  permitting  some  landowners  to  pay  relatively 
low  t^axes  on  land  that  can  and  may  shortly  be  sold  for  a  substantial 
capital  gain.  ^^^^  ^^  agricultural  lands 

As  a  result  of  the  expansion  of  urban  areas  and  the  high  Pjoperty 
taxes  on  farms  in  the  urban-rural  fringes,  much  of  California  s  best 
agrTcuUural  lands  are  being  lost  forever.  Dr  J.  Herbert  Snyder,  agri- 
cultural economist  at  the  University  of  California  at  Davis,  described 
the  changing  patterns  of  California's  agricultural  resources  m  a  recent 
paper. 

"The  total  physical  land  resource  of  California  approximates 
100  000  000  acres,  but  not  all  of  this  is  used  or  usable  for  agricul- 
tTe   As  of  1959    approximately  36,800,000  acres  was  reported  as 
beinc. 'fn  farms' but  of  this  only  12,966,000  acres  was  reported  as 
'cropland'  and  7,396,000  acres  was  reported  as  being    irrigated. 
The  last  two  figures  are  most  important  to  us  m  our  consideration 
of  pre    ures  oS  land  used  for  agricultural  production.  They  are 
of  hnnortance  because  of  the  locational  aspects  of  this  land.  The 
knd  thatls  high  y  productive  for  agricultural  purposes  tends  to 
be  ?ound  in  the  valleys  and  on  the  broad  alluvial  fans  that  form 
at  the  margins  of  the  point  where  the  mountains  meet  the  valleys^ 
Ths  is  alluvial  soil,  washed  into  place  by  nature  over  periods  of 
geoToi  c    ime  that  place  the  time  orientation  of  civilized  man  m 
the  last  few  seconds  of  a  24-hour  geologic  clock.  For  this  reason, 
we  cannot  expect  nature  to  replace  land  resources  at  a  rate  bearing 
Iny  operational  relation  to  the  rate  at  which  man  seems  capable 
of  utilizing  this  natural  resource. 

"The  S?il  Conservation  Service  has  surveyed  the  total  phys  cal 
land  resource  of  California,  and  on  the  basis  of  land  use  capability 
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classification,  estimated  that  some  17,561,000  acres  of  land  may  be 
placed  in  the  first  four  quality  categories  of  land  with  the  re- 
mainder being,  largely,  land  that  is  not  suitable  for  intensive  agri- 
cultural production.  And  even  of  this  total,  well  over  half  cannot 
be  used  without  resort  to  some  level  of  conservation  management 
practices  that  will  permit  stabilized  long-run  use  for  intensive 
crop  production. 

"Please  note,  however,  that  I  have  not  said  we  have  17^  million 
acres  of  land  available  for  intensive  agricultural  use ;  prior  to 
1942  nearly  2  million  acres  of  this  land  had  been  removed  from 
agriculture.  Since  1942,  the  average  rate  of  withdrawal  of  land 
suitable  for  agricultural  use  from  agriculture  has  averaged  well 
over  60,000  acres  per  year  and  in  recent  years  has  been  approach- 
ing 150,000  acres  per  year.  Projected  estimates  of  withdrawals 
to  the  year  1975  indicate,  conservatively,  that  approximately  one- 
fourth  of  our  land  suitable  for  agricultural  use  will  be  converted 
to  nonagricultural  use.  And  the  situation  for  the  so-called  'prime' 
agricultural  land  is  even  more  striking:  several  years  ago,  for 
example,  I  estimated  that  the  City  of  Los  Angeles  had  'occupied' 
approximately  90  percent  of  the  best  agricultural  land  in  Los 
Angeles  County. ' '  "^ 

According  to  University  of  California  Dean  of  Agriculture,  Daniel 
J.  Aldrieh,  Jr.,  only  two  million  acres  of  California's  agricultural  lands 
are  class  I  soils  and  only  five  million  additional  acres  are  rated  as  class 
II  soils.  These  seven  million  acres  produce  the  greater  part  of  Cali- 
fornia's three-billion-dollar  farm  income.  It  is  also  this  seven  million 
acres  that  is  in  the  most  danger  from  the  builders  of  tract  homes,  fac- 
tories, and  supermarkets.  This  is  because  many  of  California's  cities 
were  located  in  the  center  of  rich  farm  lands  to  serve  the  needs  of  the 
surrounding  farmers.  As  these  cities  have  expanded  and  nonagricul- 
tural activities  become  an  important  part  of  a  region's  economy,  the 
rich  farm  land  has  disappeared.^''  Land  that  is  good  for  growing  crops 
is  also  good  for  growing  houses.  It  has  the  short-run  advantage  of 
being  cheap  and  easy  to  develop. 

Santa  Clara  County  is  a  good  example  of  what  has  happened  in 
parts  of  California  and  what  can  happen  in  the  future  in  other  areas. 

In  the  past  10  years,  approximately  100,000  acres  have  been  with- 
drawn from  agricultural  use  in  Santa  Clara  County.  The  value  of 
agricultural  production  in  the  county  has  dropped  from  over  $100  mil- 
lion in  1955  to  $72  million  in  1962.  At  present  rates  of  absorption, 
approximately  30,000  additional  acres  wiU  be  converted  to  urban  uses 
by  1970.» 

In  the  long  run,  the  urbanization  of  prime  agricultural  lands  will  be 
a  problem  of  very  serious  proportions.  Assuming  the  state's  population 
continues  to  double  every  20  years  and  that  cropland  continues  to  be 
suburbanized  at  the  rate  of  200  acres  per  1,000  population,  Eodney  J. 

'J.    Herbert    Snyder,    "The   City   as    Seen    From    the   Farm,"    paper   presented    at   a 

conference  at  Davis  (in  Marcli  13.  19iio. 
8  As  reported   in   Harold  Gilliam,   "The  Vanishing  Gold  of  California,"  San  Francisco 

Chronicle,  August  9,  19154. 
»From   the   statement   of  Karl   BeLser,   Planning-  Director  of   Santa   Clara  County,   to 

Assembly    Committees    on    Revenue    and    Taxation    and    Agriculture,    San    Jose, 

July  2,  19G4. 
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Arkley,  University  of  California  Soil  Scientist,  predicts  all  of  this 
state's  cropland  will  be  lost  before  the  year  2020.1° 

ECONOMIC   IMPACT 

The  continued  loss  of  prime  agricultural  land  represents  a  net  loss  of 
millions  of  dollars  of  farm  income  each  year.  Considering  Calitorma  s 
efforts  to  attract  industries  to  the  state,  it  is  ironic  that  an  fisting 
economic  asset  is  being  systematically  destroyed.  Although  California  s 
farm  income  has  been  increasing  in  recent  years,  the  increase  has  been 
small  compared  with  the  increase  in  population  and  personal  income 
Aoriculture  now  generates  over  three  billion  m  new  money  which  is 
pumped  into  the  economic  bloodstream  of  the  state.  This  industry  also 
supports  a  number  of  related  industries  representing  an  income  ot 

S8  4  billion  ^^ 

California's  7,500,000  acres  of  irrigated  cropland  produce  42  percent 
of  the  nation's  fruits  and  nuts  and  43  percent  of  the  nation  s  vegetables. 
It  should  also  be  pointed  out  that  most  of  California's  crops  are  not  m 
surplus  production.  In  fact,  a  number  of  specialty  crops  grown  m  Cali- 
fornia have  markets  throughout  the  world. 

TABLE  I 
Selected  Specialty  Crops  Grown  in  California 

Rank  among 
California  crops       Value  1960 
„  Percent  of  U.S.         hy  dollar  value        (in  $1,000) 

Alnfonds    100.0  20  $14,129 

Artichokes    100.0  51  ^    -- 

Avocados ::::::::::  Itl  56  2.701 

Dates 4g  5^10g 

Figs   2  3,534 

g™ ::::::  '0:9  3  i3i,76i 

Giapes 5  297 

Honeydew  melons 83.7  4d  ^^, 

?pL-^on7::::::::-:- — 100.0  m  ^1.^ 

Plums     ^^-4  ^  53515 

wZ^^ :::::::::::::::  9?:?  13  37.100 

SOURCE-   "Some    Facts    About    California    Agriculture,"    University    of    California 

Agricultural  Extension  Service,  July  1961. 

If  the  destruction  of  agricultural  land  continues,  some  of  these  spe- 
cialty crops  may  be  removed  permanently  from  the  American  diet  as 
they  cannot  be  grown  in  the  same  quantity  and  quality  anywhere  else 
in  the  world.  On  the  other  hand,  one  might  argue  that  the  consumer 
should  be  willing  to  pay  a  high  enough  price  for  these  specialty  crops 
so  that  no  subsidy  is  necessary  through  reduced  assessment.  Ut  par- 
ticular concern  is  California's  wine  industry  which  brings  many  dollars 
into  the  state  and  produces  fine  wines  that  rank  with  the  best  produced 
anywhere  in  the  world.  Grapes  from  which  certain  special  wines  are 
made  can  be  grown  only  with  very  special  soil  and  climatic  conditions. 
When  these  vineyards  are  plowed  up  for  tract  homes,  not  only  will  the 

w  Reported  in  Harold  Gilliam,  op.  cit. 
^Ibid. 
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California  economy  suffer,  but  there  will  be  a  permanent  loss  of  several 
varieties  of  fine  California  wines. 

Another  result  of  the  destruction  of  prime  farmland  will  be,  in  the 
long  run,  the  increase  in  cost  of  food  to  the  consumer.  Farming  on 
poorer  quality  soils  is  more  expensive.  As  food  is  imported  from  other 
areas,  costs  to  the  consumer  will  increase  and  the  quality  and  variety  of 
foods  to  which  many  Californians  have  become  accustomed  may  not  be 
as  readily  available. 

URBAN   SPRAWL 

Urban  sprawl,  the  leapfrogging  of  urban  growth  in  the  transitional 
zone  around  urban  centers,  is  related  to  and  a;rgravated  by  the  assess- 
ment of  agricultural  lands  to  reflect  potential  urban  uses.  Because  of 
the  nature  of  the  farming  business,  high  assessments  and  taxes  will 
f orce_  some  farm  operators  out  much  faster  1  han  others.  Those  who 
remain  find  that,  as  their  neighbors  are  forced  to  sell  for  urban  develop- 
ments, their  assessments  and  taxes  climb  even  higher.  The  result:  a 
classic  example  of  urban  sprawl.  California's  Santa  Clara  County  is 
a  prime  example  of  this  phenomenon.  The  maps  below  illustrate  how 
prime  farmland  has  been  covered  by  haphazard  urban  developments. 


A  GARDEN  OF  EDEN 

For  many  years,  the  Santa  Clara  Valley  has  been  one  of  the  unique  places  on  the  face  ot 
the  earth  because  of  its  mild  climate,  long  growing  season,  rich  deep  alluvial  soil,  water,  and 
nearby  markets.  All  these  worked  together  to  create  a  combination  of  circumstances  almost 
ideal  for  intensive  irrigated  production  of  pears,  apricots,  prunes,  cherries,  strawberries, 
vegetables,  and  other  specialty  crops.  Over  a  century  ago  towns  began  to  take  shape  on 
the  valley  floor.  These  communities  became  important  agricultural  service  areas  serving  the 
farms  around  them.  For  almost  a  hundred  years,  ending  with  World  War  II,  this  essential 
balance  remained  stable  and  dependable.  In  some  respects  the  growth  of  these  towns  was 
extensive,  but  city-farm  relationships  remained  in  proper  balance  and  no  serious  maladjust- 
ments took  place.  During  this  100-year  period,  crop  yields  became  steadily  larger,  and  finally 
most  of  the  best  class  I  and   II  soils  on  the  valley  floor  were  farmed  intensively. 
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Urban  sprawl  is  expensive  to  all  eoncerned-to  the  taxpayers  of  the 
area  due  to  the  increased  costs  of  providing  general  services  to  the 
pockets  of  urban  development,  to  the  homeowner  m  the  new  urban 
development  who  will  face  special  assessments  to  brnig  special  services 
sulh  as'ewers  into  the  area"  and  to  the  farmer  due  to  the  restrictions 
which  must  be  placed  on  his  operations  m  semmrban  areas. 

The  costs  of  urban  sprawl  to  the  community  are  succinctly  stated 
in  a  br  hure  published'^by  the  Santa  Clara  County  Planning  Depart- 
ment entitled  "Land  Use  Issues  in  Santa  Clara  County. 

-The  physical  results  of  sprawl  can  be  seen  by  even  a  cursory 
examination  of  the  land  use  map.  In  some  fringe  areas  farm  lands 
SedoSnate  but  residential  subdivisions  may  be  scattered  at  ran- 
doia  witMn  the  rural  setting.  In  other  areas,  residences  predomi- 
naS    wth  bypassed  farm  lands  apparently  struggling  for  ex  st 
ence'l^  their  midst.  The  impression  derived  from  this  view  of  the 
^a^  is  that  of  a  jumble  of  uncoordinated  P-^s  -hjch jnay  take 
vears  to  iell  into  comprehensive,  stable  and  efficient  units 
"^  '  i^de  f  om  this  chaotic  appearance,  sprawl  has  its  costs-some 
aDnfrent-others  hidden.   Some   can  be   measured   m  monetary 
terms    others  are  social  and  can  be  calculated  only  m  terms  of 
S^n;enrences  and  lack  of  amenities.  Listed  here  are  just  a  few 
of  ?he  costs  which  sprawl  exacts  from  county  residents  every  day. 


ENTER  THE  APPLE  OF  DISCORD 
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— There  are  the  costs  of  money,  time,  and  aggravation  caused 
by  long  distance  commuting  between  bedroom  communities  and 
places  of  Avork.  If  past  development  trends  persist,  these  trips 
will  become  longer.  Are  these  costs  of  significance  to  the  com- 
muter? 

— There  are  the  financial  costs  of  providing  a  widespread  high- 
way network  to  accommodate  these  commuters.  A  more  close 
knit  urban  pattern  might  allow  other  means  of  transportation 
to  be  fostered. 

— There  are  the  costs  of  extending  utilities  far  beyond  the  exist- 
ing urban  areas  through  agricultural  lands.  How  long  w^ill  it  be 
before  the  extensions  are  used  fully  by  the  areas  they  pass 
through  ?  If  the  growth  of  these  intervening  areas  slackens,  how 
will  the  debts  be  paid? 

— There  are  the  costs  of  duplicated  facilities  and  services  re- 
sulting from  interjurisdictional  competition.  There  are  even 
situations  where  the  separate  sewer  Ihies  of  two  jurisdictions 
parallel  each  other  in  the  same  roadbed.  How  much  does  this 
add  to  the  community's  utility  bill? 


UNDESIRABLE  RESULTS 

Since  the  war  the  growing  pains  associated  with  urban  sprawl  have  become  one  of  the 
major  problems  of  the  county.  "Go  West,  Young  Man"  has  truly  become  a  reality.  In  1949 
there  were  approximately  280,000  people  residing  in  Santa  Clara  County.  In  a  single  decade 
the  population  increased  to  about  600,000,  or  32,000  people  a  year.  In  the  same  10-year 
period  cropland  decreased  from  247,000  to  187,000  acres,  or  a  total  of  60,000  acres.  In 
fact,  since  World  War  II  more  agricultural  land  has  been  withdrawn  for  urban  use  in  ths 
i  valley  than  in  all  the  previous  time  of  development. 
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—There  are  the  immeasurable  social  costs  resulting  from  incom- 
plete communities.  It  is  assumed  by  both  the  cities  and  the  home 
owners  involved  that  once  a  new  neighborhood  is  started,  it  will 
be  completed  within  a  reasonable  period.  Presumably  each 
neio-hborhood  would  have  a  full  complement  of  urban  facilities 
and  services  at  that  time.  What  happens  if  development  is  ar- 
rested before  such  neighborhoods  have  matured?  What  kind  ot 
urban  living  can  be  achieved  by  the  residents  of  half -completed 
neighborhoods? 

—Associated  with  the  previous  point,  there  are  costs  to  local 
government  from  trying  to  disperse  its  limited  financial  re- 
sources among  many  competing  semicompleted  neighborhoods. 
If  so  many  new  neighborhoods  are  started  that  the  demand  tor 
housing  is  dissipated,  the  prospect  of  each  neighborhood  receiv- 
ing all  the  necessary  public  facilities  is  diminished. 
—There  are  costs  resulting  from  poor  interim  locations  of  cer- 
tain facilities  serving  a  dispersed  population.  The  spreading  and 
scatterino-  of  new  developments  dictates  that  some  facilities  must 
serve  unusually  large  areas.  When  an  area  finally  becomes  fully 
urbanized,  will  these  facilities  be  in  their  proper  locations  to 
adequately  serve  the  area  for  the  years  to  come  ? 

There  are  the  costs  to  the  older  areas  of  our  communities 

which  already  are  fully  developed  but  may  need  maintenance  or 

additional  facilities  to  conserve  their  utility  and  amenity,  and  to 

prevent  blight  and  expansive  redevelopment.   How  can  these 

needs  be  accommodated  if  funds  are  diverted  to  aiding  many 

newer  areas?"  ^^ 

Aside  from  tax  increases,  sprawl  is  costly  to  the  farmer  in  a  number 

of  other  ways.  As  the  urban  density  of  the  transitional  area  increases, 

the  farmer  will  find  that  normal  farm  practices— such  as  spraying  with 

pesticides— will  have  to  be  abandoned  in  favor  of  more  costly  methods 

of  cultivation.  The  farmer  will  also  see  costs  increase  as  a  result  ot 

population  density  problems  such  as  vandalism,  dog  attacks,  thett, 

transportation  of  equipment,  etc. 

Urban  sprawl  also  involves  the  loss  of  an  open-space  resource.  As 
William  H.  Whyte  observed : 

"It  takes  remarkably  little  blight  to  color  a  whole  area;  let  the 
reader  travel  along  a  stretch  of  road  he  is  fond  of,  and  he  will 
notice  how  a  small  portion  of  open  land  has  given  amenity  to  the 
area  But  it  takes  only  a  few  badly  designed  developments  or  bill- 
boards or  hotdog  stands  to  ruin  it,  and  though  only  a  little  bit  of 
the  land  is  used,  the  place  will  look  filled  up. 

"Sprawl  is  bad  aesthetics;  it  is  bad  economics.  Five  acres  are 
beincr  made  to  do  the  work  of  one,  and  do  it  very  poorly.  This  is 
bad  for  the  farmers,  it  is  bad  for  communities,  it  is  bad  for  indus- 
try it  is  bad  for  utilities,  it  is  bad  for  the  railroads,  it  is  bad  for 
the' recreation  groups,  it  is  bad  even  for  the  developers." 

la  Santa  Clara  County  Planning  Department,  Land  Use  Issues  in  Santa  Clara  County, 
lawmfam'H" Whyte?"  Jr.,   "Urban   Sprawl."   The  Exploding  Metropolis,  »oubleday  & 
Co.,  Garden  Ciiy,  N.Y.,  1958.  pp.  116-117. 
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The  problem  of  urban  sprawl  as  it  relates  to  open  space  resources 
and  urban  planning:  has  been  extensively  studied  and  much  has  been 
written  on  the  subject.  Time  nor  space  do  not  permit  an  extensive 
review  of  all  this  material  in  this  report.'^ 

Frederick  Stocker  also  cites  a  corollary  problem  stemming  directly 
from  the  hi<:h  assessments  and  taxes  which  force  a  farmer  to  sell  his 
land  before  it  is  ready  for  urban  development. 

"Many  years  may  elapse  between  the  time  when  land  becomes 
too  valuable  and  too  heavily  taxed  for  the  farmer  to  hold,  and  the 
time  when,  in  the  hands  of  an  investor,  it  reaches  its  optimum  for 
development.  I  refer  to  the  so-called  ripening  process,  about  which 
we  know  relatively  little  except  that  it  exists. 

"Of  course,  it  is  not  inevitable  that  farming  cease  during  this 
period.  "While  awaiting  the  opportune  moment  for  development, 
the  owner  may  lease  the  land  to  a  farmer,  perhaps  even  the  former 
owner,  and  perhaps  at  a  rent  that  will  cover  the  taxes.  But  such 
an  arrangement  is  not  always  feasible.  To  the  nonfarm  investor 
whose  eye  is  on  the  big  prize,  the  modest  rental  income  may  not 
warrant  the  bother  of  seeking  a  tenant.  In  a  semiurban  environ- 
ment, farm  operators  willing  and  able  to  enlarge  their  operations 
by  renting  more  land  are  not  always  easy  to  find.  The  insecurity 
of  tenure  on  land  held  for  future  development  also  may  scare 
away  potential  tenants. 

"The  more  common  result  is  that  land  is  left  idle,  once  it  comes 
into  the  hands  of  an  owner  who  regards  it  as  a  source  of  capital 
gain  instead  of  farm  income.  Farm  buildings  abandoned  to  de- 
teriorate become  an  ej^esore ;  fields,  abandoned  and  eroding,  pro- 
duce mud  and  silt  for  streams,  brush  to  blight  the  landscape,  and 
weeds  to  plague  all  hayfever  suffers. 

"Sometimes,  instead  of  idle  land,  ad  valorem  taxation  fosters 
premature  development  of  land  in  uses  that  are  inconsistent  with 
the  optimum  development  of  the  entire  area.  Where  this  occurs, 
both  the  individual  property  owner  and  the  community  at  large 
suffer.  A  farmer  who  finds  his  land  assessed  at  a  value  commen- 
surate with  its  worth  as  building  lots  may  be  impelled  to  sub- 
divide a  portion  of  his  propertj^  and  try  to  sell  a  few  lots.  His  hope, 
perhaps,  is  to  receive  enough  to  pay  his  taxes,  make  ends  meet, 
and  enable  him  to  hold  on  a  little  longer.  Often  he  succeeds  only 
in  ruining  the  value  of  his  property  for  later  development,  and 
leaves  the  community  a  legacy  of  scattered  homes  and  strings  of 
developed  properties  along  roads."  ^^ 

"Karl  H.  Bariith,  The  Northern  California  Metropolis  (Palo  Alto,  California), 
distributed  by  tlie  National  Pre.>;s.  liiGO.  24  i)p.  maps;  California,  Department 
of  Natural  Resources,  Land  Use  and  Metropolitan  Sprawl,  by  DeWitt  Nelson, 
address  to  M'estern  Resources  Conference,  Colorado  State  University.  Fort 
Collins,  Colorado,  August  7-11,  1"61.  23  p.;  California,  Lepislalure.  Senate, 
Senate  Resolution  No.  35,  April  inrp2,  C  pp.  (In  Hennte  Journal.  April  5,  19G2, 
l.st  Ex.  Sess.,  pp.  241-240)  ;  California  Tomorrow,  California  Goinp,  Going  ■  ■  ■, 
our  state's  strufjsile  to  remain  beautiful  and  i^roductive.  bv  Samuel  E.  ^Vood 
and  Alfred  !■:.  Hel'er  (Sacramento),  1002,  03  pp.;  California  Tomorrow.  Tlie 
Phantom  Cities  of  California,  hv  Samuel  K.  AVood  and  Alfred  E.  Heller  (Sacra- 
mento), lfl(!3,  fifi  pp.:  Humnbrev  Tarver,  Cities  in  the  ^uhvrhs.  University  of 
Toronto,  1PG2,  120  pp.:  F.  Stuart  Cba'Mn.  Jr.,  "Takiner  Stock  of  Tecbnicuies  for 
Shaping  Urban  Crowtb  B.^sed  on  Address,"  Anierirnn  Institute  of  Planners, 
Journal.  2!>  :  Tfi-OT.  Mnv  1003;  Winsf^n  W.  Crouch.  "Cballenpes  of  Urbanism  in 
California."  BGR  Observer,  .Tune  1902.  pp.  1-4:  Burton  Danziger,  "Control  of 
Urban  Sprawl  or  Securing  Open  Space:  Regulation  by  Condemnation  or  by 
Ordinance?"  California  Law  Review,  50:483-499,  August  1962. 

"Frederick  Stocker,  op.  cit.,  p.  467. 
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"In  return  for  this  favored  tax  treatment,  he  makes  no  pledge 
as  to  the  continued  agricultural  use  of  his  land.  He  gives  his 
neiglibors  no  guarantee  that  the  open  spaces  they  think  thej^  are 
preserving  -will  actually  be  preserved  any  longer  than  it  is  in  his 
own  interest  to  do  so.  He  is  not  even  under  any  compulsion,  if  he 
does  develop  his  land  or  sell  it  for  development,  to  see  that  the 
development  pattern  conforms  to  any  overall  community  plan. 
"What  is  more,  he  is  free,  when  he  finally  does  sell  his  farmland  to 
a  developer,  to  pocket  his  entire  gain  (subject  only  to  the  capital 
gains  tax).  In  short,  he  owes  the  community  nothing. 

"To  me,  it  seems  only  equitable  to  require  a  quid  pro  quo.  In 
exchange  for  preferential  assessment,  the  owner  of  farmland 
ought  to  be  required  to  repay  the  community  the  abated  taxes, 
perhaps  with  interest,  at  the  time  he  sells  his  land.  Such  an  ar- 
rangement would  resemble  the  tax-deferral  proposal  considered 
by  the  1961  Legislatures  of  Nevada  and  Hawaii  and  put  on  the 
ballot  ...  by  the  California  Legislature  in  1962.  In  addition,  I 
believe  the  interest  of  the  community  at  large  requires  as  a  con- 
dition for  preferential  assessment  or  tax  deferral  that  the  owner 
accept  some  limitations  on  the  future  use  of  his  land.  Preferred- 
tax  treatment  could  be  limited  to  land  (earmarked  or  zoned  ex- 
clusively for  agricultural  use,  as  was  specified  under  the  1957 
California  law.  More  thorough  going  would  be  a  requirement  that 
the  owner  divest  himself  of  his  developm(!nt  rights,  placing  them 
in  trust  for  public  use.  In  this  case,  the  market  value  of  the 
property  rights  he  retains  would  approximate  the  agricultural 
value  of  the  land  and  could  be  taxed  accordingly."  ^^ 

THE   VIEW   OF   THE   TAX   ADMINISTRATORS 

In  general  terms,  tax  administrators  oppose  further  deterioration  of 
the  ad  valorem  property  tax  base.  They  also  oppose  granting  a  tax 
privilege  to  one  group  of  taxpayers  at  the  expense  of  all  other  tax- 
payers. 

Richard  Nevins,  member  of  the  State  Board  of  Equalization,  has 
stated  that  preferential  agricultural  assessment: 

"would  create  a  privileged  class  of  taxpayers.  Their  land  would 
be  taxed' differently  from  other  residents  of  the  same  area  whose 
land  is  not  in  agricultural  production.  Of  course  there  would  be 
no  decrease  in  the  general  taxes,  for  we  still  must  send  our  chil- 
dren to  school  and  provide  the  civilized  protection  that  our  cities 
and  counties  need.  This  means  that  the  same  taxes  would  have  to 
be  paid,  but  the  privileged  taxpayer  wo  aid  be  shifting  his  tax 
burden  onto  the  shoulders  of  others.  While  it  would  decrease 
taxes  for  a  few  landholders,  it  would  increase  taxes  for  other 
property  owners  ...  for  home  owners,  industrial  land  owners 
and  other  farmers. ' '  ^"^ 


10  Frederick  D.  Stocker,  "How  Should  We  Tax  Farmland  in  the  Rural-Urban 
Fringe?"  19G1  Proceedings  of  the  National  Tax  Association,  Harrisburg,  Penn- 
sylvania, p.  4C9.  .        ^,        ,  ^    ^ 

"Statement  of  Hon.  Richard  Nevins  to  the  Junior  Chamber  of  Commerce,  Long 
Beach,  August  11,  19  02. 
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Preferential  assessment  of  agricultural  lands,  with  a  recapture  pro- 
vision of  some  sort,  carries  tlie  implication  that  assessors  will  have  to 
keep  two  sets  of  books.  Tax  officials  see  such  a  program  as  an  admin- 
istrative nightmare.  Additional  costs  to  keep  such  books,  including 
additional  appraisal  and  clerical  help,  would  not  return  any  additional 
revenues  to  local  government. 

Another  fear  of  tax  administrators  is  that  special  treatment  for 
agricultural  lands  in  urban  fringe  areas  will  invite  a  horde  of  owners 
of  other  classes  of  property  to  claim  they  deserve  special  property  tax 
treatment  too.  The  homeowner  in  a  commercial  area  or  the  private 
airport  owner  in  an  area  ringed  with  factories  may  feel  that  he  is 
entitled  to  a  preferential  assessment  of  his  land  on  the  basis  of  actual 
use.  Timber  owners  have  similar  problems.  Perhaps  most  disturbing 
to  tax  administrators  in  the  attack  which  preferential  assessment  rep- 
resents on  the  basic  valuation  policy  which  has  been  established  over 
the  years.  Value  of  property  will  depend  on  what  use  it  represents. 
When  there  is  a  conflict  in  usages  and  the  likelihood  of  a  change  in 
use,  the  value  of  the  property  will  reflect  the  higher  potential  use. 

However,  the  highest  use  economically  for  all  property  is  not  neces- 
sarily the  best  use  of  this  property  for  society  as  a  whole.  In  discuss- 
ing this  point,  Stocker  says: 

"I  think  it  is  necessary,  however,  to  question  whether  the  most 
profitable  use  of  land  is  likely  to  be  the  most  desirable  from  the 
viewpoint  of  society  at  large.  In  an  earlier  day  it  was  perhaps 
possible  to  believe,  with  Adam  Smith,  that  each  owner,  by  seeking 
the  most  profitable  use  of  his  land,  would  automatically  benefit 
his  neighbors.  Today,  such  a  belief  is  patently  naive.  Public  sup- 
port for  land  use  plans  and  the  very  existence  of  such  controls 
as  zoning  offer  proof  that  in  this  day  and  age  society  will  no 
longer  permit  the  property  owner  to  use  his  land  most  profitably 
unless  such  use  is  consistent  with  the  overall  welfare  of  the  com- 
munity. So  we  must  avoid  the  easy  assumption  that  the  most 
profitable  use  of  land  is  the  most  desirable,  and  that  the  ad 
valorem  tax  or  any  other  measure  that  encourages  the  most  profit- 
able use  of  economic  resources  is  automatically  good."^^ 

THE   ROAD   AHEAD 

A  variety  of  proposals  have  been  put  forth  as  possible  solutions  to 
the  problems  stemming  from  assessments  and  taxation  reflecting  po- 
tential urban  usage  of  agricultural  lands  in  the  urban-rural  fringe 
area.  Some  suggestions,  such  as  subsidies  to  farmers,  types  of  zoning 
plans,  or  government  acquisition  of  the  development  rights  in  or  title 
to  the  land,  do  not  involve  direct  changes  in  structure  of  the  property 
tax.  Other  suggestions,  which  generally  involve  some  form  of  prefer- 
ential assessment,  imply  a  major  change  in  existing  tax  policy. 

Santa  Clara  County  Planning  Director  Karl  Belser  has  suggested 
that  the  state  "begin  to  acquire  the  fee  title  or  an  easement  on  the 
development  rights  and  begin  the  creation  of  a  permanent  agricultural 
land  reserve."  Belser  further  commented:^® 


w  Frederick  stocker,  op.  ctt.,  p.  4C6.  '  . 

w  Statement  of  Karl  Belser  to  Ast^embly  Committees  on  Revenue  and  Taxation  ana 
Agriculture,  San  Jose,  July  2,  1964. 
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"Now  these  are  strong  and,  to  some,  fighting  words,  but  they 
are  not  unlike  those  heard  on  various  other  conservation  fronts. 
We  have  all  advocated  the  conservation  principles  as  epitomized 
in  national  forests,  national  parks,  and  other  national  efforts  along 
these  lines — yet  the  one  indispensable  resource,  our  finest  land 
for  growing  agricultural  products,  seems  to  have  no  defenders 
and,  consequently,  is  falling  prey  to  the  exploiters.  Even  the 
farmer  is  not  really  concerned  with  land  protection,  except  inso- 
far as  it  enhances  the  economic  viability  of  his  operation,  which 
is  completely  understandable  when  considered  in  the  context  of 
the  value  system  under  which  our  economic  system  operates. 

''But  just  as  we  do  not  allow  the  lumberman  to  make  policy 
on  proper  use  of  the  national  forest,  or  the  cattle  and  sheep 
ranchers  to  make  policy  on  the  proper  use  of  government  range 
and  watershed  land,  so  we  cannot  look  to  the  farmer  to  save  the 
good  land  for  all  the  people.  Individual  operations  having  rela- 
tively short-term  significance  have  to  be  disciplined  so  as  to  pro- 
duce long-range  continuing  benefits  to  all." 

In  other  states,  various  solutions  to  this  problem  have  been  devised. 
The  general  approach  taken  has  been  through  some  form  of  preferential 
assessment. 

In  New  Jersey,  following  a  State  Supreme  Court  decision  that  a 
statutory  preferential  assessment  was  invalid,  voters  approved  a  con- 
stitutional amendment  in  1963  requiring  the  assessment  of  land  ac- 
tively devoted  to  agriculture  or  horticulture  at  its  agricultural  or  horti- 
cultural value  alone.  Under  this  plan,  when  the  land  is  taken  out  of 
such  use,  taxes  which  would  have  been  paid  in  the  two  preceding  years 
in  the  absence  of  an  agricultural  assessment  requirement  must  be 
paid.2o 

Maryland's  problems  have  been  similar  to  those  in  New  Jersey.  In 
1956  the  State  Legislature  enacted  a  measure  requiring  the  assessment 
of  agricultural  lands  on  the  basis  of  use.  This  was  overturned  by  the 
Maryland  Court  of  Appeals  in  1960.  As  a  result,  a  constitutional 
amendment,  giving  the  Legislature  the  power  to  provide  for  the  assess- 
ment of  agricultural  land  solely  on  the  basis  of  use,  was  passed  by  the 
voters,  and  a  new  preferential  assessment  was  subsequently  passed  by 
the  Legislature.  According  to  Stocker,  the  definition  of  agricultural  use 
and  the  measurement  of  agricultural  value  are  the  problem  areas  which 
have  caused  the  most  trouble.  In  1963,  Maryland  created  a  special  leg- 
islative committee  to  reexamine  the  preferential  assessment  problem. 

Since  1959,  Florida  has  required  by  statute  that  land  which  is  zoned 
and  used  for  agricultural  purposes  shall  be  assessed  on  the  basis  of 
such  use.  This  law  was  recently  sustained  by  the  State  Supreme  Court.^^ 
The  Florida  law  defines  agricultural  purposes  as  "bona  fide  farming, 
pasture  or  grove  operations"  and  excludes  shed  nurseries.  In  addi- 
tion only  land  which  was  in  agricultural  use  prior  to  the  effective  date 
of  the  law  is  eligible  for  protection.^^ 

«>  Frederick  D.  Stocker,  "Taxing  Farmland  in  the  Urban  Fringe,"  Tax  Policy,  De- 
cember 11)63,  p.  3. 

»  Tysun  v.  Lanier,  June  5,  19G3,  reported  in  Stocker,  op.  cit.,  p.  3. 

**  William  H.  Geyer  and  Peter  Hanover,  Preserviuff  Aijricultural  Land  in  Areas  of 
Urban  Growth:  A  Look  at  the  Record,  California  Legislature  Assembly,  mimeo, 
May  20.  1!)U4,  p.  4. 
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A  preferential  assessment  law  was  passed  by  the  Connecticut  Legis- 
lature in  June  1963.  Under  the  terms  of  this  measure,  assessors  are 
permitted  to  value  land  classified  as  farmland,  forest  land  or  open 
space  land  "on  its  curient  use  without  regard  to  neighborhood  land 
use  of  a  more  intensive  nature. ' '  ^^ 

Three  of  California's  neighboring  states— Nevada,  Oregon  and 
Hawaii — have  also  adoj^ted  special  methods  for  the  assessment  and 
taxation  of  agricultural  lands.  Nevada's  preferential  assessment  law, 
passed  in  1961,  and  recently  declared  unconstitutional  was  similar  to 
those  in  other  states,  except  that  it  had  an  additional  provision  requir- 
ing the  payment  of  five  years'  back  taxes  (computed  on  the  basis  of  the 
difference  between  the  preferential  assessment  and  an  assessment  under 
normal  assessment  practices)  when  the  property  was  sold  or  changed 
use.24 

Oregon  has  adopted  a  two-phased  plan  for  the  special  assessment  of 
agricultural  lands.  In  1963,  the  Oregon  Legislature  amended  an  earlier 
preferential  assessment  statute  to  provide  for : 

1.  Automatic  preferential  assessment  of  farms  at  agricultural  use  in 
designated  farm  use  zon(!S,  and 

2.  Special  assessment  of  farms  outside  of  such  zones,  on  the  appli- 
cation of  the  owner,  with  the  provision  that  when  the  property  fails 
to  qualify,  the  owner  will  pay  taxes  representing  the  difference  between 
the  preferential  assessment  and  the  assessment  that  would  have  other- 
wise been  made  for  the  five  years  preceding. 

Land  in  farm  use  zones,  which  are  designated  by  the  proper  plan- 
ning authorities,  can  only  be  used  for  farms,  schools,  churches,  golf 
courses,  parks  and  necc^ssary  public  utilities,  and  no  other  purpose. 
In  the  first  year  of  operation  of  the  law,  only  two  Oregon  counties- 
Washington  and  Polk — established  farm  use  zones.  All  told,  approxi- 
mately $2,400,000  of  assessed  value  was  removed  from  the  tax  roUs.^^ 

Hawaii  has  adopted  a  statewide  zoning  law  which  provides  that  all 
lands  in  the  state  be  classified  into  four  groupings — urban,  rural,  agri- 
cultural, and  conservation;  Hawaii's  four  counties  have  supplementary 
zoning  power  in  the  first  three  categories,  but  uses  in  conservation  ' 
areas  are  under  state  c(mtrol.  Assessments  within  the  zones  are  based 
on  the  value  for  the  zoned  use  only. 

Still  another  approach  to  the  problem  of  urban  expansion,  the  ac- 
quisition by  the  government  of  conservation  easements,  is  advocated  by 
many.  In  an  article  by  William  H.  Whyte  (see:  Whyte,  William  H., 
Securing  Open  Space  for  Urban  America:  Conservation  Easements, 
Washington,  D.C.,  1959:  Urban  Land  Institute),  it  is  suggested  that 
the  agricultural  zoning  and  tax  laws  now  in  effect  in  California  and 
other  states  are  both  inadequate  and  unfair.  They  are  inadequate  be- 
cause there  is  no  way  of  insuring  the  continuation  of  the  agricultural 

23  Stocker,  op.  cit.,  p.  3. 

2*Geyer  and  Hanoever,  op.  cit.,  p.  8.  „  ,„        ^ 

^  Speech  by  Harry  J.  Loggan,  Director,  Valuation  Division,  Oregon  State  Tax  Com- 
mission, on  "Administradon  of  Oregon's  Greenbelt  Law"  to  19G4  Conference  of 
Western  States  Tax  Administrators  Association,  San  Francisco,  September 
10,  1964. 


TAXATION  OF  PROPERTY  IN   CALIFORNIA  219 

use  of  the  land,  any  farmer  being  free  to  take  his  property  out  of  the 
agricultural  zone  with  a  minimum  of  difficulty.  Furthermore,  the  zon- 
ing does  not  insure  low  valuations  of  the  farming  land.  Many  tax  ex- 
perts feel  that  measures  such  as  preferential  assessment  do  not  meet 
the  existing  problem  head  on  and  are  only  of  a  temporary  value.  Such 
laws  are  felt  by  Whyte  to  be  unfair  from  two  standpoints:  Since  the 
securing  of  open  spaces  is  a  benefit  to  the  public,  then  the  powers  of 
eminent  domain,  rather  than  the  zoning  powers,  should  be  exercised, 
and  the  farmers  should  be  compensated  for  the  potential  loss  in  market 
value  of  their  land.  This  would  be  accomplished  by  having  the  govern- 
ment purchase  the  development  rights  to  a  piece  of  the  farmer's  prop- 
erty. The  present  law  is  also  unfair  to  the  public,  since  it  allows  the 
farmer  to  have  lower  taxes  while  he  continues  to  farm,  and  yet  permits 
him  to  reap  the  benefits  of  urban  expansion  by  selling  his  property  at 
subdivision  prices  after  he  has  taken  it  out  of  the  agricultural  zone. 

California,  among  a  few  other  states,  presently  has  legislation  en- 
abling the  state  to  acquire  rights  in  land  for  the  purposes  expounded 
by  "Whyte.  Section  6950  of  the  Government  Code  reads  as  follows : 

"It  is  the  intent  of  the  Legislature  in  enacting  this  chapter  to 
provide  a  means  whereby  any  county  or  city  may  acquire  by  pur- 
chase, gift,  grant,  bequest,  devise,  lease  or  otherwise,  and  through 
the  expenditure  of  public  funds,  the  fee  or  any  lesser  interest  or 
right  in  real  property  in  order  to  preserve,  through  limitation  of 
their  future  use,  open  spaces  and  areas  for  public  use  and  enjoy- 
ment." 

It  is  important  to  note  that  these  easements  must  be  secured  by  nego- 
tiation, and  no  provisions  have  been  made  for  the  use  of  the  power  of 
eminent  domain.  Without  eminent  domain,  the  acquiring  of  scenic  ease- 
ments uniformly  over  a  broad  area  is  very  difficult.^*^  The  approach 
taken  by  California  in  attempting  to  deal  with  the  urban-rural  fringe 
problem  has  been  through  a  combination  of  zoning  and  assessments 
based  on  such  zoning.  To  date,  California  has  relied  on  a  combination  of 
exclusive  agricultural  zoning  and  special  assessments  based  on  such 
zoning  in  dealing  with  urban-rural  fringe  area  assessment  problems. 
Section  402.5  of  the  Revenue  and  Taxation  Code,  enacted  in  1957, 
provides  that : 

"In  assessing  property  which  is  zoned  and  used  exclusively  for 
agricultural,  airport  or  recreational  purposes,  and  as  to  which 
there  is  no  reasonable  probability  of  the  removal  or  modification  of 
the  zoning  restriction  within  the  near  future,  the  assessor  shall 
consider  no  factors  other  than  those  relative  to  such  use," 

This  statute  has  not  been  as  effective  in  dealing  with  the  urban-rural 
fringe  problems  as  the  proponents  had  originally  hoped.^'^  The  major 
weakness  is  that  under  this  statute  there  is  no  assurance  that  lands 

«» Donald  A.  Cotton,  "Open  Space,  Its  Value  and  Conservation  in  the  Urban  Environ- 
ment,"  Southern   California  Law   Review,   37:304-331. 

="  See  comments  of  William  Staiger,  representing  tlie  Agricultural  Council  of  Cali- 
fornia, to  the  Assembly  Committees  on  Agriculture  and  Revenue  and  Taxation, 
Fresno,  January  30,  1964. 
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will  be  held  in  agricultural  use  for  any  given  period  of  time.  Land  can 
be  rezoned  at  the  whim  of  the  local  board  of  supervisors,  or  land  can 
be  annexed  to  cities,  thus  breaking  up  the  agricultural  zone.  The  Attor- 
ney General  and  Legislative  Counsel  have  both  ruled  that  the  statute 
is  only  a  restatement  of  existing  law.^s  Such  being  the  case,  the  assessor 
must  assess  the  land  on  the  basis  of  value  as  the  Constitution  requires ; 
and  if  he  feels  the  zoning  may  not  be  permanent  and  the  value  of  the 
property  still  reflects  potential  urban  use,  he  must  assess  it  at  this 
value    Adoption  of  exclusive  agricultural  zones  has  not  been  wide- 
spread, in  fact,  only  20  to  25  counties  have  adopted  them,  and  few  ordi- 
nances' contain  any  restraints  on  rezouing.^o  ,        .         . ,      , 
In  addition,  there  is  no  definition  of  the  type,  size  or  location  of  lands 
which  can  be  included  in  an  agricultural  zone.   Spotty  agricultural 
zonin'r  and  agricultural  zoning  on  land  admittedly  purchased  for  future 
subdivision  development,  as  occurred  in  Sacramento  County  m  19tJ4, 
further  discredits  Section  402.5  as  an  effective  tool  for  use  in  preserving 
prime  agricultural  land.  ...  , 
To  remedy  the  weaknesses  of  Section  402.5,  a  constitutional  amend- 
ment was  placed  before  the  voters  at  the  1962  general  election.  This 
proposed  amendment,  Proposition  4  on  the  ballot,  provided  on  a  local- 
option  basis  that,  upon  application  of  the  property  owner,  land  used 
exclusively  for  agricultural  purposes  for  the  two  preceding  years  must 
be  assessed  on  the  basis  of  agricultural  use.  If  the  land  changes  use  or 
upon  application  for  a  regular  nonagricultural  use  assessment,   the 
owner  was  to  be  responsible  for  back  taxes  and  interest  equal  to  the 
difference  between  the  agricultural  assessment  and  standard  assessment 
for  the  preceding  seven  years.                             ^             -,  x.    .   -,  , 

Althouo-h  the  measure  carried  37  counties,  it  was  defeated  by  vote 
of  2,147,761  yes  to  2,384,064  no.  Critics  of  the  measure  directed  their 
fire  at  several  points : 

—The  measure  did  not  insure  that  prime  agricultural  land  would  in 
fact  remain  in  agricultural  use  for  any  given  period  of  time. 
—The  lack  of  definition  of  "agricultural  purposes"  made  the  meas- 
ure vague  and  possibly  extended  its  scope  to  canneries,  gram  ware- 
houses'and  other  similar  types  of  agricultural  activity. 

28  See-   30   Ops.   Cal.  Atty.  Gen.   246    (1957).  Calif.   Legislative   Counsel   Opinion   No. 

«c,.^,^^'  '',^'^''nf'^??on'"^ollln^•re'ilarch   director.    California    Farm    Bureau    Federation. 
^'Vo^Toul   ?onPe?enc?of  State  Association   it  County  Assessors,   Sacramento.   Sep- 

30  A  *^^?Jo^acae  Janch  south  of  Sacramento  was  purchased  for  $750  an  acre  ($4,000  - 
0b0>  in  luefwth  the  express  purpose  of  developing.it  for  urban  uses  On  Feb- 
r,,nrv  2G  1<J64  this  property  was  ironed  for  exclusive  agricultural  use  by  the 
ruary    ^y-    I;'*'*' .'^"'f-rrviso^^^^  the   objections    of    the    county    planning   coni- 

mi"sskL    County   Asfess^'orm^^  appraised    it   at.  $475    per   acre 

h^l 904' based  upon  the  owners'  admitted  plan  to  develop  the  site  >n  «even  to 
l?^htvea?s  The  owner  successfully  argued  before  the  county  board  of  equal- 
eight   Je.^^f^; ^;^"^-"„ 'p'    i„„r^)    that  the  long-term   exclusive  agricultural   zoning, 
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— All  farms  in  a  county — those  on  marginal  land,  in  areas  of  high 
urban  density,  and  those  operated  as  a  hobby  and  not  for  profit — 
would  be  eligible  for  reduced  taxes. 

— Orderly  urban  expansion  would  be  aggravated  by  allowing  all 
agricultural  property  to  be  assessed  at  its  use. 

— Allowing  county  options  breaks  a  precedent  of  having  uniform 
property  tax  administration  in  the  state  and  would  disrupt  school 
aid  formulas  and  tax  jurisdictions  crossing  county  lines. 

— Because  of  the  preferential  treatment  and  the  ability  to  sell  for 
urban  development  at  any  point  in  time,  agricultural  land  would 
become  a  better  area  for  speculation  and  the  price  of  good  farm 
land  would  increase. 

— The  amendment  would  lead  to  pressures  to  assess  all  lands  on  the 
basis  of  use  rather  than  on  the  basis  of  value. 

In  view  of  the  rejection  of  Proposition  4  in  1962,  the  experiences 
in  other  states  and  the  continuing  problems  in  the  urban-rural  fringe 
area,  it  would  appear  that  a  solution  to  the  problem  is  to  be  found  by 
the  use  of  some  form  of  preferential  assessment — conditioned  on  the 
continued  use  of  agricultural  land  for  agricultural  purposes.  In  order 
to  meet  the  objections  raised  to  the  passage  of  Proposition  4,  a  critical 
element  of  any  plan  is  the  guarantee  that  land  will  remain  in  agri- 
cultural use. 

Speaking  before  the  Assembly  Committees  on  Revenue  and  Taxation 
and  Agriculture  on  this  point,  Henry  J.  Voss,  president  of  the  Santa 
Clara  County  Farm  Bureau,  stated: 

"If  the  problem  that  faces  us  is  to  make  it  possible  for  an  indi- 
vidual farmer  to  stay  in  agriculture  as  long  as  he  chooses  by  giving 
him  some  tax  relief  today,  only  to  allow  this  same  prime  land  to 
be  lost  forever  a  few  years  later  when  he  chooses  not  to  remain 
in  agriculture,  I  must  say  that  I  am  opposed  to  this  solution. 

"On  the  other  hand,  if  a  method  of  compensation  combined  with 
zoning  can  insure  that  this  land  will  not  be  lost  from  its  productive 
capacity,  and  that  the  general  public  realizes  and  favors  this  set 
aside  in  the  public  interest,  we  may  yet  be  able  to  preserve  the 
'green  gold'  of  California's  vast  agricultural  industry  which  en- 
ables us  to  have  the  highest  standard  of  living  of  any  people  at 
any  time  and  in  any  place.  "^^ 

The  fiscal  impact  of  preferential  assessment  on  local  governmental 
units  may  amount  to  upwards  of  $40  million  revenue  loss,  according 
to  estimates  furnished  the  Assembly  Revenue  and  Taxation  Committee 
by  county  assessors.  The  committee  asked  the  assessors  for  their  best 
judgments  as  to  the  loss  in  assessed  value  if  legislation  such  as  Propo- 
sition 4  on  the  1962  general  election  ballot  were  to  pass.  The  county 
by  county  response  is  as  follows : 

« statement    of    Henry   J.    Voss   to    the    Assembly    Committees    on    Agriculture    and 
Revenue  and  Taxation,  San  Jose,  July  2,  1964. 
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TABLE  II 
Estimate  of  Assessed  Value  Loss  if  Proposition  4  Had  Passed 


Alameda   Unknown 

Alpine Unknown 

Amador    

Butte    None 

Calaveras None 

Colusa    None 

Contra  Costa $5,000,000 

Del  Norte Unknown 

El  Dorado 4,000,000 

Fresno    8,000,000 

Glenn    None 

Humboldt None 

Imperial 

Inyo    

Kern None 

Kings    Unknown 

Lake   None 

Lassen    None 

Los  Angeles* 185,000,000 

Madera 2,320,000 

Marin 4,574,936 

Mariposa    Small 

Mendocino   50,000 

Merced   15,000,000 

Modoc None 

Mono    None 

Monterey    1,000,000 

Napa     100,000 

Nevada   Unknown 


Orange  *     $177,100,000 

Placer 625,000 

Plumas None 

Biverside    23,500,000 

Sacramento    7,600,000 

San   Benito   500,000 

San  Bernardino 

San  Diego None 

San   Francisco    None 

San  Joaquin   135,690 

San  Luis  Obispo 20,000,000 

San  Mateo 4-6,000,000 

Santa  Barbara 8,000,000 

Santa  Clara Unknown 

Santa   Cruz   Unknown 

Shasta    2,500,000 

Sierra 

Siskiyou  250,000 

Solano    None 

Sonoma    2,000,000 

Stanislaus    20,000,000 

Sutter None 

Tehama    None 

Trinity   30,000 

Tulare    2,675,000 

Tuolumne 3,000,000 

Ventura    None 

Yolo    500,000 


Yuba 250,000 

ESTIMATED  GRAND   TOTAL $498,710,626 

(Including  faulty  estimates  from  Los  Angeles  and  Orange  Counties) 


roil,  xnus  ine  lotai  larm  assesseu  va.iue  ui  ^>j'=  V''  Vi  ntTrifin  nnn  >rii^  ln<5<j  of 
$169,000,000  and  in  Orange  County  would  be  only  $105'000.000-^^'^®^^°^^  SI 
assessed  valuation  in  tliese  two  counties  if  Proposition  4  had  passed  would  De 
substantially  less  than  the  assessed  value  figures  shown  above. 
SOURCE:  Computed  from  information  supplied  to  the  Assembly  Committee  on 
Revenue  and  Taxation  by  the  county  assessors  of  Cahtornia. 

Considering  the  faulty  figures  supplied  by  Los  Angeles  and  Orange 
Counties  and  that  the  total  property  tax  revenue  from  farms  m  this 
state  amounts  to  less  than  $170  million  (see  section  on  property  tax 
incidence),  the  assessors'  estimates  appear  to  be  on  the  high  side.^  it 
should  also  be  kept  in  mind  that  Proposition  4  was  all  encompassing 
in  its  scope,  and  the  revenue  loss  as  a  result  of  a  more  restricted  pref- 
erential assessment  proposal  would  be  substantially  less. 

In  setting  up  a  preferential  assessment  system,  some  determination 
would  have  to  be  made  as  to  which  property  would  be  eligible  to  par- 
ticipate. What  is  an  agricultural  use?  What  types  of  lands  should  be 
preserved  for  agricultural  use  ?  What  should  be  the  minimum  size  farm 
eligible  for  such  tax  abatement?  One  of  the  weaknesses  of  Proposition 
4  was  its  lack  of  a  definition  for  " acrricultural  use."  These  problems, 
however,  are  technical  rather  than  fundamental,  and  can  be  resolved. 

Provisions  must  also  be  made  for  the  orderly  expansion  of  urban 
centers.  To  tie  up  all  land  presently  in  agricultural  use  around  an 
urban  center  may.  in  the  long  run,  have  a  deleterious  effect  on  the 
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economic  growth  of  California.  It  should  be  noted  that  even  a  limited 
program  or  plan  which  reduces  the  amount  of  land  for  sale  in  the 
marlvet  place  will  have  the  temporary  effect  of  increasing  the  price  of 
land  unless  steps  are  taken  to  increase  the  amount  of  nonagricultural 
land  for  sale.  A  special  assessment  on  unimproved  lands  in  cities  or 
metropolitan  areas  is  one  approach  which  could  be  considered  to  restore 
the  balance. 

Property  eligible  for  preferential  assessment  should  be  determined 
by  local  governmental  bodies— such  as  the  county  planning  commission 
and  county  boards  of  supervisors— and  the  state.  A  new  zoning  classi- 
fication— perhaps  designated  as  a  preserve — could  be  established. 
Farms  in  these  preserves  would  then  be  eligible  for  a  preferential 
assessment.  In  considering  the  establishment  of  these  zones,  present 
urban  density  and  soil  capability  should  be  used  to  determine  eligibility. 
Such  a  program  should  be  limited  to  bona  fide  agricultural  soils,  based 
on  soil  classification  maps  developed  by  accepted  sources,  and  closely 
adjacent  land  needs  to  logically  complete  a  unified  preserve  area.  By 
limiting  the  preferential  assessment  to  farms  in  the  preserves,  orderly 
urban  expansion  can  take  place  in  the  areas  not  included  in  the  pre- 
serves. Land  not  in  the  above  categories  used  in  the  production  of  such 
specialty  items  as  wine  grapes  might  also  be  included. 

In  return  for  a  preferential  assessment,  the  owner  of  agricultural 
land  must  give  some  assurance  to  the  public  that  the  land  will  be  kept 
in  an  agricultural  use.  A  contractual  arrangement  between  the  farmer 
and  the  county  and  state  may  be  the  best  solution.  Under  the  terms  of 
the  contract,  the  landowner  would  agree  to  keep  the  land  in  agricultural 
use  for  a  certain  number  of  years,  10  for  example,  in  return  for  a  prefer- 
ential assessment.  The  owners  could  be  required  to  renew  the  contract 
every  year,  in  effect,  always  being  a  party  to  a  contract  having  10 
years  to  run.  Farmers  who  did  not  wish  to  participate  in  the  program 
would  not  enter  into  the  contract,  and  their  lands  would  continue  to 
be  assessed  at  a  value  representing  highest  and  best  use. 

In  short,  a  plan  for  the  preferential  assessment  of  agricultural  lands 
might  include  provisions : 

1.  To  limit  the  applicability  to  bona  fide  farms  in  certain  agriculture 
preserves  designated  by  county  and  state  officials  under  recognized 
guidelines. 

2.  To  require  a  ''quid  pro  quo"  from  the  landowner  in  the  form 
of  a  contract,  renewable  each  year,  to  keep  the  land  in  agricultural 
use  for  a  period  of  x  years. 

If  it  becomes  apparent,  under  these  conditions,  that  the  state  is  still 
losing  too  much  valuable  agricultural  land,  the  state  could  then  step 
in  and  acquire  development  rights  to  the  land. 

Under  these  conditions,  a  ''preferential  assessment"  plan  will  avoid 
the  weakness  inherent  in  Proposition  4  and  the  integrity  of  the  prop- 
erty tax  can  be  maintained. 

it  should  be  noted  in  conclusion  that  these  ends  might  also  be  accom- 
plished outside  the  tax  structure.  In  lieu  of  a  preferential  assessment, 
the  farmer  could  continue  to  pay  his  property  taxes  based  on  current 
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assessment  practices,  and  through  a  contractual  arrangement  designed 
to  meet  the  above  criteria,  be  reimbursed  by  the  state  for  the  difference 
in  taxes  aetuallv  paid  and  taxes  that  would  have  been  paid  under 
preferential  assessment.  This  approach  is  being  thoroughly  explored 
by  the  Assembly  Committee  on  Agriculture. 

D.  Taxation  of  Airporfs 

Privately  owned  airports  in  California  are  subject  to  the  same  ad 
valorem  taxes  as  other  property.  With  the  increase  in  population,  cities 
have  expanded  outward  from  their  central  core  into  the  open  spaces 
which  formerly  surrounded  airports.  This  urban  expansion  has  put 
great  pressure  on  airport  owners  due  to  increased  assessments  on  this 
laud.  With  "highest  and  best  use"  assessments  reflecting  the  sur- 
rounding homesites,  the  operator  finds  he  cannot  earn  enough  from  his 
airport  facility  to  meet  the  new  tax  levies.  Airports,  by  federal  safety 
regulations,  must  maintain  certain  free  areas  alongside  and  beyond 
their  paved  runways,  and  as  part  of  their  operation  they  must  have 
gasoline  storage  and  shop  areas  protected  from  nearby  buildings.  For 
these  reasons  large  expanses  of  land  are  necessary  for  the  safe,  efficient, 
and  continued  use  of  airports.  If  residential  assessments  are  placed  on 
han"-ar  and  runway  land,  the  airport  cannot  remain  in  business.  Sev- 
erarsolutions  for  this  problem  have  been  suggested,  including  a  varia- 

TABLE  III 

Known  Assessed  Value  of  Airport  Property;  1963 

Alnmeda    None  Ornnge $45,040 

Alpine Unknown         Pl.icer    700,000 


Amador 


Plumas None 


Butte    None  Riverside   (est.)   2ri.000 

Calaveras    None  Sacramento   100,000 

Coinsa    $14,5.30  San  Benito    5G,GS0 

Contra   Costa   6,120  San  Bernardino    304,240 

Del   Norte Unknown  San  Diesjo    None 

El  Dorado None  San  Francisco     None 

Fresno    (est.)    4,000  San  .Joaquin    None 

Glenn   None  San  Luis  Obispo None 

Humboldt    None  San  JIateo 3,-500,000 

Imperial Not  available  Santa  Barbara   None 

I„vo - Santa  Clara    None 

Kern I 44.930  Santo  Cruz    31,-300 

Kings   50,000  Shasta    30,385 

Lake None  Sierra 

Lassen    None  Siskiyou     None 

Los  Angeles 3,0lC..5.30  Solano    20,470 

Madera 31,530  Sonoma    200,000 

Marin None  Stanislaus   11,010 

Mariposa   None  Sutter    None 

Mendocino   15.280  Tehama    None 

Merced   8,000  Trinity None  _ 

Modoc    None  Tulare    GG,500 

Mono    None  Tuolumne    None 

Monterey None  Ventura   None 

Napa    None  Tolo    None 

Nevada 12,G30  Yuba    —      llG,77u 

KNOWN  GRAND  TOTAL $8,423,850 

SOURCE:  Inforinatlon   supplied   to  Assembly  Committee  on  Revenue   and  Taxation 
by  county  assessors  of  California. 
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tion  of  the  proposal  for  agricultural  land  assessmeut.-^^  If  private 
airports  are  to  remain  in  existence,  some  new  formula  for  assessing 
their  property  must  be  found. 

If  all  existing  airports  were  to  be  completely  exempted  from  the 
property  tax,  the  county  assessors  have  estimated  that  approximately 
$8.5  million  in  assessed  value  would  be  removed  from  the  tax  rolls. 

E,  Land  Value  Taxation 

Some  property  tax  reformers  advocate  a  fundamental  change  in  the 
concept  of  the  property  tax  by  imposing  the  tax  on  land  value  only. 
This  untaxing  of  personal  property  and  improvements  is  referred  to 
by  some  supporters  as  the  "incentive  taxation  plan."  They  claim  that 
this  proposal  would  attract  industry  and  trade,  encourage  home  owner- 
ship, check  the  speculation  in  land  and  tax  the  profit  out  of  slums. 

Early  active  champions  of  land  value  taxation  were  Henry  George 
and  the  "single  taxers."  They  argued  that  a  single  tax  on  land  value, 
in  addition  to  checkinir  the  holding  of  unimproved  land  for  speculative 
purposes,  would  provide  enough  revenue  for  all  government  services. 
The  debate  on  this  proposal  or  related  ones  such  as  the  "incentive  tax 
plan"  has  occupied  Calif ornians  for  many  j-ears.  The  "single  tax"  was 
put  to  a  vote  of  the  people  of  California  four  times  in  the  period  1016 
through  1022.  Each  time  it  was  defeated  overwhelmingly.-"  In  1938, 
the  nu'asure  reappeared  on  the  ballot  along  with  the  "ham  and  eggs" 
pro]iosal.  At  this  election  the  single  tax  was  rejected  by  the  voters  by 
the  lopsided  margin  of  17  percent  for,  83  percent  against. 

There  have  been  very  few  major  experiments  with  land  value  taxa- 
tion in  the  United  States.  The  City  of  Pittsburgh,  Pennsylvania,  in 
1913  adopted  a  graded  tax  plan  providing  for  a  changeover  of  prop- 
ertv  taxes  from  improvements  to  land  values  over  a  12-year  period. 
In  Pittsburgh,  land  is  now  taxed  at  twice  the  rate  of  improvements. 
In  commenting  on  the  Pittsburgh  experiment,  the  research  director  of 
the  Urban  Land  Institute  said: 

"In  the  City  of  Pittsburgh,  wherein  heavier  land  taxation  has 
been  in  effect  for  nearly  three  decades,  there  is  little  evidence  to 
suggest  that  slums  have  been  discouraged  by  this  tax;  however, 
the  capitalization  effect,  and  the  fact  that  the  tax  is  only  partially 
shifted  toward  land,  make  the  proof  of  any  contention  difficult, 
if  nut  inconclusive."^''" 

Land  value  taxation  is  common  in  other  countries,  particularly 
Australia  and  New  Zealand.  In  Australia,  almost  two-thirds  of  the  mu- 
nicipalities, representing  92  percent  of  the  muncipal  area  of  the  com- 
monwealth, are  making  use  of  site  taxation. '^^  In  other  emerging  coun- 
tries of  tiie  world,  land  value  taxation  is  often  used  as  a  device  to 
break  up  large  landholdings. 

*•' See  Section  III.  above. 

^^VoteH  on  the  single  tax  measure — 

I'Jlii:  .ves  2uO.:io2,  no  5TC,.. -,:;:}. 

19  IS:   yes  11  8. OSS,  no  300.:!34. 

1920:   je.s  I'.ic.eim.  ii>>  5(13, 5u3. 

«  Jerome  P^lpicard,  c'li<iii(j'in1j"'urban  Land  Uses  as  Affected  by  Taxation,  1962,  Urban 
Lnnd  Institute,  Wasliington,  D.C.,  1962,  p.  31.  t   ,      o      *       ,         toco 

w  Mabel  Walker,  "Land  Use  and  Local  Finance,"  Tax  Policy,  July-September  1962, 
p.  21. 
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In  1961,  Assemblyman  Vernon  Kilpatrick  introduced  a  constitutional 
amendment  which  provided  for  a  shift  of  the  property  tax  to  land  val- 
ues on  a  county  and  city  option  basis.  This  measure,  ACA  43,  was 
referred  for  interim  study.  As  a  part  of  ensuing  study,  Griffenhagen- 
Kroeger,  Inc.  was  commissioned  by  the  Committee  on  Revenue  and 
Taxation  to  analyze  the  effect  of  the  proposal  on  various  kinds  of  prop- 
erty. Fresno  County  was  selected  as  a  representative  area  where  the 
effects  of  the  proposal  could  be  studied. 

The  Griffenhagen-Kroeger  study  concluded  that  a  land  value  tax 
would  shift  the  property  tax  from  homeowners  and  most  businesses  to 
farms. 

TABLE  IV 
Tax  Shift  Caused  by  Tax  on  Land  Only:  Fresno  County 

Numher  hy  Total  tax  Total  tax 

Qlass                                                                      sample  increased  decreased 

Private    residence    161  9.9%  89.5% 

Multiple   residential   9  4.4  5.^.6 

Commercial 42  31.0  C9.0 

Industrial   19  5.3  94.7 

Farms  with  trees/vines 54  92.6  7.4 

Farm  without  trees/vines 58  75.9  24.1 

Miscellaneous 

Secured 36  72.7  27.8 

Unsecured 18  0.0  100.0 

SOURCE:   Griffenhagen-Kroeger,   The  Effects  of   Tax  Exemption  for  Improvements 
and/ or  Personalty,  November  1962,  p.  43. 

The  findings  of  the  Griffenhagen-Kroeger  study  do  not  consider  the 
further  changes  in  the  incidence  of  the  property  tax  which  would  ac- 
company a  shift  to  land  value  only.  If,  as  is  widely  assumed,  the  tax 
on  improvements  on  business  and  commercial  property  can  be  shifted 
in  whole  or  in  part,  while  the  tax  on  land  cannot  be  shifted  but  is 
capitalized,  the  net  result  would  be  an  even  greater  tax  impact  on 
business  and  industry  than  the  above  figures  indicate. 

It  should  be  pointed  out  that  the  property  taxes  on  private  residences 
are  not  reduced  to  any  significant  extent  for  most  parcels  in  the  sam- 
ple. For  the  average  homeowner  in  the  sample,  the  plan  would  repre- 
sent a  10.9  percent  tax  decrease.  However,  as  illustrated  in  Table  V, 
homeowners  paying  more  than  $450  in  property  taxes  would  get  a 
12.6  percent  reduction  under  the  plan,  while  those  paying  less  than 
$100  in  property  tax  would  only  get  a  7.7  percent  reduction. 

TABLE  V 
Effect  of  Land  Value  Tax  on  Residential  Property  in  Fresno  County 

Present  Ave.  tax 

Numher      average  if  property    Reduction  Percent 

in          property  tax  shifted        in  tax      decrease 

Class  of  property                         sample          tax  to  land  value      liahiUty       in  tax 

All  residential  property 161         $257.66  $229.48             $28.18         10.9 

Residential  property  : 

less  than  $100  tax  payment—     20  64.81  59.77  5.04  7.7 

Residential  property  : 

more  than  $450  tax  payment-     15  830.20  725.38  105.82         12.6 

SOURCE:  Computed   from  statistical  data  in  Griffenhagen-Kroeger,    The  Effects   of 
Tax  Exemption  for  Improvements  and/or  Personalty,  November  19C2,  pp.  54-59. 
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In  conclusion  Griffenhagen-Kroeger  recommended: 

''We  conclude  that  AC  A  43  is  worthy  of  further  serious  consid- 
eration by  the  California  Legislature.  It  has  the  virtue  of  provid- 
ing local  option  in  the  choice  of  property  tax  base  and  thus  affords 
an  opportunity  to  test  in  practice  theories  that  have  long  been 
debated  in  the  abstract.  There  is  evidence  in  this  report  that 
through  proper  local  application,  the  measure  could  bring  greater 
tax  equity  and  stimulate  economic  activity,  while  continuing  to 
provide  a  full  measure  of  support  to  necessary  local  governmental 
services. 

"The  measure  would  be  objectionable  if  it  could  not  assure 
continued  support  of  local  government  without  imposing  a  con- 
fiscatory rate  of  taxation  on  the  remaining  tax  base.  We  find  no 
basis  for  such  objection. 

"We  do  find,  however,  a  number  of  practical  problems  to  be 
solved  through  a  more  careful  statement  of  the  provisions  of  ACA 
43.  "36 

At  the  1963  General  Session  of  the  Legislature,  a  similar  constitu- 
tional amendment,  ACA  20,  was  introduced  and  again  was  referred 
for  interim  study.  The  Assembly  Committee  on  Revenue  and  Taxation 
met  in  San  Diego  on  June  26,  1964,  to  hear  testimony  on  the  proposal. 
In  addition,  the  committee  staff  reviewed  previously  published  material 
on  the  subject. 

The  arguments  for  a  land-only  tax  are  : 

1.  Land  is  a  fixed  commodity,  and  the  only  way  to  prevent  land 
price  inflation  is  to  tax  land  more  heavily  than  improvements. 

2.  Such  a  tax  will  make  it  less  profitable  to  speculate  in  land. 

3.  Individuals  would  be  encouraged  to  improve  their  property  with- 
out tax  penalty,  thereby  stimulating  economic  activity. 

4.  The  community  is  responsible  for  a  portion  of  the  increase  in 
land  value  and  is  entitled  to  recapture  this  portion  for  public  purposes. 

5.  A  land  value  tax  would  reduce  the  property  tax  burden  on  most 
residential  properties  and  many  commercial  and  industrial  properties. 

The  arguments  against  a  land-only  tax  are: 

1.  The  highest  and  best  use  of  land  economically,  on  which  this 
plan  is  predicated,  is  not  necessarily  the  best  use  of  land  in  the  in- 
terests of  society  as  a  whole. 

2.  The  plan  seeks  to  solve,  through  taxation,  problems  which  are  a 
result  of  a  complex  interaction  of  a  number  of  social,  economic,  and 
psychological  forces. 

3.  The  plan  would  make  it  difficult  to  maintain  privately  held  "open 
spaces"  in  urban  areas. 

4.  The  development  and  improvement  of  land  requires  the  invest- 
ment of  capital  and  labor.  Without  the  prospect  of  rising  land  values 
such  investments  may  not  be  made. 

*«  Griffenhai^en-Kroeger,    The   Effects   of   Tax   Exemption   for   Improvements    and/or 
Personalty,  November  19  62,   p.   12. 
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5  Serious  assessment  problems  would  result  from  such  a  plan.  It  is 
difficult  to  separate  the  value  of  the  land  from  the  value  of  the  im- 
provement. In  such  cases,  it  would  be  much  harder  to  maintain  assess- 
ment uniformity  among  all  classes  of  property.  -11^1. 

6  The  plan  doesn't  necessarily  restrain  speculation  in  land.  1  h e 
greatest  boom  in  land  values  ever  to  occur  in  western  Canada  took 
place  during  1909-1913  when  land  value  taxation  in  the  area  was  at 

its  T)6ctk 

7.  It  is  unfair  and  inequitable  as  persons  who  have  purchased  land 
in  good  faith  would  suffer  an  indefensible  loss. 

8  This  proposal  will  increase  the  tax  burden  on  most  farm  prop- 
erties It  will  also  give  expensive  residential  property  much  greater 
tax  relief  in  proportion  to  more  modestly  priced  residential  property. 

9  Although  commercial  and  industrial  properties  appear  to  benett 
from  the  plan,  if  the  tax  on  land  cannot  be  shifted  as  the  tax  on  im- 
provements, the  tax  burden  of  these  types  of  property  might  actually 
increase. 

Hawaii  will  begin  next  year  a  new  system  of  taxation  which  em- 
bodies the  concept  of  land-only  taxation.  According  to  State  lax 
Director  E.  J.  Burns,  the  new  law  embraces  features  of  both  the  con- 
ventional method  of  property  taxation  used  throughout  the  Lnited 
States  and  the  "site  value"  system  of  taxation  of  Anstra  la  and  New 
Zealand.  In  1965,  only  90  percent  of  the  net  taxable  buildnig  values 
can  be  taxed.  This  percentage  will  be  lowered  by  units  of  10  percentage 
points  until  a  minimum  of  40  percent  is  reached  as  a  result  ot  the 
mechanics  of  the  new  law,  separate  land  tax  and  bniking  tax  rates 
will  be  set  for  four  classes  of  property-residentia  ,  hotel-apartment- 
resort,  commercial,  and  industrial.  Under  this  method  of  taxation,  a 
portion  of  the  property  tax  will  be  shifted  from  improvements  to  land 

It  should  be  noted  that  in  Hawaii  agricultural  lands  are  assessed  and 
taxed  under  separate  greenbelt  zoning  provisions  and  are  not  attectcd 

by  this  new  law.  ,      ,     .     ^r,       i        t  ,,,  -nw-or^+nr' 

Evaluating  the  advantages  and  drawbacks  to  the  plan,  Tax  Diiector 

Burns  observed  that : 

-Speculation  in  land  and  prices  will  be  reduced.  Unused,  under- 
developed and  improperly  used  land  will_  be  forced  into  highest 
and  best  use.  The  building  construction  industry  will  be  stnnu- 
lated.  These  results  will  occur  but  to  a  degree  that  is  not  now 

measurable.  ,      .         .         p  i.      i     •  ,„ 

"Most  serious  of  disadvantages  are  the  inequity  ot  burdening 
taxpayers  unequally:  disregard  in  certain  instances  of  sound  tax 
principles;  i.e.,  'ability  to  pay'  and  'benefits  received  ;  eneourag- 
ing  overimprovement  of  land;  the  lack  of  understanding  by  most 
taxpayers  of  a  complex  formula;  and  last  but  not  least-the  ap- 
parent necessity  and  high  cost  of  changing  from  a  mass  appraisa 
system  to  individual  property  appraisals  to  provide  equitable 
treatment  of  taxpayers  under  the  differential  tax  rate  application 
of  the  law.^® 


^ii^eS^'^E'?-  Burn's  'to    Western    States'    Association    of    Tax    Administrators. 
September  10,  1964.  San  Francisco. 
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INTRODUCTION 

A  rapidly  increasing  population  and  increased  demand  for  services 
rendered  by  all  levels  of  government,  including  county  government 
require  increased  revenue  streams.  Between  the  fiscal  years  ip^-i^SU 
and  1961-62,  total  costs  of  counties,  cities,  schools  and  special  districts 
increased  approximately  228  percent  at  an  annual  average  of  17.5 
percent.  Receipts,  slightly  larger  than  payments  m  the  fiscal  year 
1949-50  rose  by  approximately  223  percent,  at  an  annual  average  ot 
17  2  percent  during  the  same  period.  Bonded  indebtedness  of  all  coun- 
ties rose  by  383  percent,  at  an  annual  average  of  29.5  percent.^ 

The  major  local  source  of  revenue  is  the  property  tax.  Total  county- 
assessed  valuation  rose  approximately  145  percent,  while  county- 
assessed  land  valuation  (land  including  standing  timber),  rose  by  209 
nercent  for  the  same  period.^  j  x-    u  ,. 

In  several  counties  the  assessed  valuation  of  forest  land  and  timber 
accounts  for  more  than  25  percent  of  the  total  locally  assessed  seciired 
tax  roll,  with  a  high  of  approximately  40  percent  for  one  county ._  ihese 
percentages  exclude  wood  conversion  plants  of  all  types  whose  existence 
depends  upon  an  economic  supply  of  the  basic  raw  niatjial-w^^^^^ 
Thus  in  a  number  of  counties,  the  timber  industry  will  be  the  major 
source  of  revenue  required  to  meet  the  increased  demand  for  county 
government  services.  _  .  .         ^  .x,^ 

The  purpose  of  this  study  is  to  investigate  the  application  ot  the 
existing  property  tax  structure  to  forest  land  and  timber. 

This  study  is  by  no  means  complete.  More  information  than  could  he 
gathered  in  three  months  is  necessary  for  a  complete  report._  The  in- 
formation on  which  this  study  is  based  was  gathered  m  only  six  of  the 
major  timbered  counties  of  the  state.  The  probleins  enumerated  and 
discussed  below,  however,  are  applicable  to  all  timbered  counties  and 
do  affect  the  whole  of  California's  timber  and  ^;°od;b^af  \!,^^f  ^^'^^-^ 
I  am  grateful  for  the  assistance  and  support  of  Mr.  W.  L  Brown, 
Assessor  of  Mendocino  County  and  Chairman  of  the  Timber  Standards 
rdv'sorv  Committee;  Mr.  A.  W.  Saner,  Senior  Timber  and  Range  Land 
ippraiser  of  the  State  Board  of  Equalization ;  and  Mr.  John  Callaghan, 
Secretarv-Manager  of  the  California  Forest  Protective  Association. 

Without  the  candid  information,  much  of  it  confidential,  and _  the 
insi-hts  provided  by  the  many  county  assessors  and  timber  appraisers 
ths  report  would  have' little  basis  in  fact.  Aware  of  the  magnitude  of 
he  problem  facing  them  with  respect  to  the  assessment  of  ores  land 
and  timber  and  aware  of  the  fact  that  this  inquiry  may  lead  to  future 
demands  on  their  time  and  resources,  they  have  ^^''^^S':'^  '^ ^^Z 
already  scarce  time,  even  on  weekends.  I  am  greatly  indebted  to  them. 

PROBLEMS  IN  THE  ASSESSMENT  OF  FOREST  LAND 
AND  STANDING  TIMBER 
Section  12  of  Article  XI  of  the  Constitution  of  the  State  of  Cali- 
fornia states  that  "All  property  subject  to  taxation  shall  be  assessed 
for  taxation  at  its  full  cash  value."  Every  county  assessor  is  charged 

x-i^^i^ic   Development   Agency   of   the    State    of   California.    California    Statistical 

Abstract  (Sacramento,  19  63),  p.  -iO^. 
'Hid.,  p.  195. 
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with  annually  assessing  all  the  taxable  property  in  his  county,  except 
for  those  properties  assessed  by  the  state.^  The  full  present  cash  value 
of  forest  land  and  standing  timber  depends,  among  other  things,  upon 
the  following  factors : 


(1 
(2 

(3 
(4 

(5 
(6 
(7 
(8 

(9 
(10 
(11 


Total  acreage,  its  quality,  topography 

Expected  future  revenues  received  from  either  the  use  or  the 

sale  of  forest  land 

Present  or  future  alternative  uses  for  forest  land 

Total  timber  volume 

Timber  specie 

Timber  quality  and  accessibility 

Price,  present  and  future,  of  stumpage  (standing  timber) 

Time  period  over  which  or  at  which  income  from  the  sale  of 

timber  is  realized 

Safe  rate  of  return  at  which  future  incomes  are  discounted 

Percentage  allowance  for  taxes 

The  safetv  factor. 


THE  PRESENT  VALUATION  OF  LAND 

The  total  acreage  of  forest  land  owned  by  each  owner  is  relatively 
easily  ascertainable  since  a  legal  description  of  land  must  be  filed  with 
the  county  assessor  each  lien  date.  What,  however,  is  the  value  of  an 
acre  of  forest  land  ? 

In  the  absence  of  known  present  or  future  alternative  uses  of  forest 
land,  indicated  by  someone's  willingness  to  pay  a  specific  price  per 
acre,  the  value  of  forest  land  is  derived  from  the  value  of  the  timber 
crop  it  is  capable  of  growing.  Forest  land  is  highly  differentiated  by  the 
species  of  timber  it  can  support,  by  topography  and  by  distance  from 
the  market  for  timber.  Few  counties  have  adequate  site  maps,  describ- 
ing in  detail  the  quality  of  forest  land. 

Because  most  or  all  of  the  information  required  to  determine  present 
forest  land  value  is  lacking,  19  of  California's  timbered  counties  assign 
a  flat  assessed  value  to  every  acre  of  forest  land.  In  the  six  counties 
studied,  the  predominate  range  of  assessed  valuation  per  acre  was  from 
$3  to  $6.  Only  four  counties  vary  the  assessed  valuation  on  the  basis  of 
quality,  topography  and  location,  but  without  taking  into  considera- 
tion future  income  streams  from  the  sale  of  timber  on  the  land  or  from 
the  sale  of  the  land  itself.  The  determination  of  present  value  of  forest 
acreage  thus  appears  to  be  based  more  on  convention  than  on  economic 
determinants. 

Increasingly,  forest  land  is  being  acquired  for  commercial  purposes, 
residential  subdivisions  and  individual  homesites.  The  total  acreage  in- 
volved is  as  yet  very  small,  and  the  assessment  presents  little  or  no 
problem  since  it  is  based  on  the  recorded  sales  prices.  The  problem 
arises  in  appraising  adjoining  forest  land.  In  cases  where  there  is  evi- 
dence that  adjoining  forest  land  may  have  a  higher  and  better  Use 
than  the  present  one,  growing  timber,  the  assessed  valuation  of  such 
land  will  change  in  accordance  with  the  assessor's  judgment  regarding 
the  land 's  alternative  value. 

*  Revenue  Laws  of  California  (Annotated).  1963,  Sect.  405. 
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THE  ASSESSMENT  OF  TIMBER 
Basic  to  the  determination  of  the  present  value  of  timber  owned  by 
an  operator  is  a  timber  inventory.  Timber  inventories,  cruises,  are 
conducted  either  by  firms  of  professional  cruisers  or  by  timber  owners. 
But  because  the  techniques  of  taking  timber  inventories  may  vary  trom 
firm  to  firm  and  from  owner  to  owner,  it  is  desirable,  for  unitormity  s 
sake,  that  only  one  firm  cruise  the  whole  county  or  that  all  cruises  are 
conducted  in  like  manner.  It  would,  of  course,  be  highly  desirable  that 
all  timber  property  throughout  the  state  be  inventoried  on  the  basis  ot 
a  statewide  standard.  .  ^j4.ja  + 

It  is  also  very  important  that  timber  cruises  not  be  outdated.  At 
present,  only  seven  counties  are  using  county  wide  cruises  Two  ot  these 
cruises  are  over  40  years  old;  only  three  have  been  conducted  withm 
the  last  10  years.  Thirteen  counties  base  their  timber  assessment  on 
cruise  information  supplied  by  the  timber  owners.  And  m  many  in- 
stances, no  information  as  to  the  date  when  the  cruise  was  last  con- 
ducted is  available.  In  the  opinion  of  several  assessors  and  timber 
appraisers,  the  owner-provided  information  in  many  instances  grossly 
underestimates  the  actual  taxable  timber  volume._  w    i    i,-  v 

One  reason  for  the  lack  of  recent  county  cruises  is  the  relatively  higH 
cost.  A  professional  cruise  may  cost  50  cents  or  more  an  acre  and  may 
involve  a  total  expenditure  of  up  to  $500,000.  Even  sample  cruises  are 
costly,  and  boards  of  supervisors  appear  very  reluctant  to  appropriate 
the  necessary  funds.  If  recent  cruise  information  were  available,  it 
would  have  to  be  analyzed  for  assessment  purposes,  which  would  re- 
quire experienced  timber  appraisers;  yet  several  major  timbered  coun- 
ties lack  timber  appraisers!  ,  v  v^ 
On  the  basis  of  whatever  inventory  information  the  assessor  has,  he 
must  determine  annually  the  full  present  market  value  of  that  inven- 
tory Since  he  lacks  information  of  prices  received  by  the  owners,  in- 
formation which  should  ideally  be  broken  down  by  species,  age,  qual- 
ity and  proximity  to  markets  of  the  timber  when  cut,  the  assessor  or 
the  appraiser  presently  uses  some  average  stumpage  price  per  species 
as  a  first  approximation  to  the  actual  unit  value.  Sixteen  ot  the  tim- 
bered counties  use  a  countywide  average  stumpage  price  tor  eacii 
species.  The  countywide  average  stumpage  prices  are  simple  averages 
for  timber  sold  off  federal  as  well  as  off  privately  owned  land.  Only 
three  counties  differentiate  between  stumpage  values  by  physical  con- 
dition and  accessibility.  No  attempt  is  made  to  construct  a  weighted 

^""onfe  a  present  stumpage  price  for  each  species  has  been  established 
the  present  value  of  a  stand  of  timber  must  be  determined.  If  a  stand 
of  timber  is  cut  during  the  assessment  period,  the  determination  ot  its 
full  present  market  value  is  simple:  volume  harvested  X  stumpage 
price.  Should  harvesting  take  place  over  a  period  of  time,  or  at  some 
time  in  the  future,  the  determination  of  the  present  value  becomes  more 

' First"  future  income  streams  are  determined  by  multiplying  expected 
future  timber  harvests  by  present  stumpage  price.  The  longer  the  time 
period  over  which,  or  the  more  distant  the  time  at  which,  the  income 
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is  earned,  the  less  precise  is  the  estimate  of  the  future  income  stream 
because  of  fluctuations  in  stumpap:e  prices  and  possible  loss  of  timber 
due  to  fire,  wind  and  other  hazards. 

TABLE  I 

Stumpage  Prices  for  Timber  Sold  in  the  United  States 

(Dollars  per  thousand  board  feet) 

y<^or                                                                          Douglas  fir  Sugar  pine     Ponderosa  pine 

1950 $10.40  $2.-).00  $18.30 

VXa 25.40  40.40  33.00 

inr,2 2.-).S0  30.40  27.40 

1!)53 20.20  30.20  25.90 

l!).-4 1G.20  31.20  27.20 

1955 28.90  30.00  26.10 

19.50 37.70  34.90  27.20 

1957 26.20  30.00  24.20 

195S 21.80  23.50  19.10 

19.59 36.80  26.70  20.00 

19(i0 32.00  29.00  19.10 

1!)01 27.60  18.40  12.10 

1962  ♦ 26.60  21.20  17.80 

♦  Average  for  the  first  two  quarters  only. 

SOURCE:  Forest  Service  and  the  Agricultural  Stabilization  and  Conservation  Service, 

Tlie  Deviund  and  Price  Hituation  /or  Foreat  Products  (U.  S.  Department  of  Agri- 

culture,  iy62),  p.  36. 

The  present  value  of  a  future  income  stream  is  determined  by  dis- 
counting the  total  future  income  for  the  time  period  over  which  it  is 
received.  If  the  procedure  outlined  in  the  Assessors'  Handbook'^  is  fol- 
lowed, the  total  discount  factor  depends  upon  the  "safe"  rate  of  in- 
terest, an  allowance  for  taxes  and  a  "safety  factor."  While  the  allow- 
ance for  taxes  used  by  the  counties  is  identical,  1.5  percent,  the  "safe" 
rate  of  interest  chosen  may  vary  from  3  to  4.5  percent.  What  rationale 
underlies  the  choosing  of  one  "safe"  rate  of  interest  versus  another 
is  not  clear.  It  appears  to  be  a  matter  of  convention.  Clear  is,  how- 
ever, that  the  greater  the  "safe"  rate  of  interest  chosen  to  discount 
any  given  future  income  stream,  the  smaller  wdll  be  the  present  value 
of  that  stream. 

Assume  identical  stands  of  timber,  in  two  different  counties,  each 
yielding  an  annual  gross  receipt  from  the  sale  of  timber  of  $100,000 
for  a  period  of  10  years,  or  a  total  of  $1  million.  Assume  further  that 
the  "safe"  rate  of  interest  plus  allowance  for  taxes,  the  latter  identical 
for  both  counties,  used  for  discounting  the  future  streams  are  4.5 
percent  in  county  A,  5.5  percent  in  county  B.  The  respective  present 
values  for  equal  future  income  streams  then  are :  county  A — $791,300, 
county  B — $753,800.  A.ssuming  further,  equal  appraised-to-assessed 
value  ratios  of  four  to  one,  and  equal  tax  rates  of  7  percent  of  assessed 
valuation,  the  respective  present  tax  liabilities  are :  county  A — $13,- 
847.75,  county  B — $13,191.50,  a  difference  of  $656.25.  Compounding 
only  the  first  year's  diff'erence  for  a  period  of  10  years,  the  lifetime 
of  the  total  income  stream,  at  5  percent  per  annum  increa.ses  the  ad- 
ditional tax  liability  borne  by  the  owner  in  county  A  to  approximately 
$1,069.  Obviously,  all  additional  future  tax  payments  arising  out  of 
the  difference  in  assessed  valuation  must  be  compounded  and  summed 

*The    California    State    Board    of    Equalization,    The    Appraisal   of    Timber    Property 
(Sacramento,  lUGl). 
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in  order  to  arrive  at  the  total  increased  tax  liability  borne  by  the 

owner  in  county  A.  ,      ..     r  i.     ^    ^     '» 

The  total  discount  factor  also  depends  upon  the  safety  factor 
chosen  by  the  assessor.  The  timber  industry  is  thought  to  be  subject 
to  extraordinary  risk  due  to  fire,  wind  and  insects.  Recognizing  this 
fact  the  Assessors'  Handhook  recommends  a  number  of  safety  factors, 
to  be  used  in  determining  the  actual  discount  factor,  which  range 
from  .65  to  .75  and  can  presumably  be  further  varied  in  either  direc- 
tion. In  using  one  safety  factor  over  another,  the  assessor  is  m  fact 
determining  the  risk  to  which  a  particular  stand  of  timber  is,  may  be, 
or  has  historically  been  subject.  It  is  doubtful  that  these  safety  factors 
do  indeed  reflect  with  any  precision  the  actual  risk  involved.  It  appears 
that  safety  factors  are  more  often  than  not  an  heirloom  inherited 
from  a  predecessor  and  adopted  without  specific  rationale. 

The  larger  the  numerical  coefficient  of  the  safety  factor,  "safe" 
rate  of  interest  and  tax  allowance  being  equal,  the  greater  the  present 
value  of  a  future  income  stream.  To  return  to  the  above  example. 
Assume  that  the  assessor  of  county  A  assigns  a  safety  factor  of  .75 
to  the  risk  to  which  our  hypothetical  operator  is  subject;  the  same 
factor  applied  in  county  B  is  .65.  Then,  the  present  value  of  two 
identical  income  streams,  one  discounted  at  4.5  percent  and  the  other 
at  5.5  percent,  are:  county  A— $593,500,  county  B— $490,000.  Using 
the  same  assumptions  as  above,  the  respective  present  tax  liabilities 
are:  county  A— $10,386.25,  county  B— $8,575.00,  a  difference  of  $1,- 
811  25.  The  increased  tax  liability  of  the  owner  in  county  A  m  the 
first  year  alone,  if  compounded  at  5  percent  over  a  10-year  period, 
now  amounts  to  $2,950.34.  The  above  examples,  while  hypothetical, 
do  reflect  the  real  world  of  assessment  of  forest  land  and  timber  m 

California  today.  ,.      -,   •     .i       a  ; 

While,  even  if  the  valuation  procedure  outlined  m  the  Assessors 
Eandhook  is  followed,  present  values  and  tax  liabilities  for  identical 
future  income  streams  may  vary  greatly  from  one  county  to  another, 
the  differences  may  further  be  aggravated  by  the  use  of  other  valua- 
tion approaches.  Five  counties  use  an  approach  other  than  those  sug; 
gested  in  the  handbook;  eight  counties  assess  the  timber  volumes  with- 
out any  reference  to  an  appraisal. 

Another  major  factor  determining  the  present  value  of  a  stand  oi 
timber  is  the  period  of  time  over  which  or  at  which  it  produces  revenue. 
Obviously,  the  longer  the  time  period  over  which  a  given  income  is 
received,  the  smaller  the  present  value  of  the  total  income.  In  deter- 
mining economic  life  for  a  given  parcel  of  land,  the  assessor  divides 
the  presumed  total  volume  of  merchantable  timber  by  the  reported 
annual  cut.  Changing  market  conditions,  however,  may  either  increase 
or  diminish  the  rate  of  cutting,  thereby  increasing  or  decreasing  the 
present  value  of  a  future  income  stream.  Unless  the  assessor  annually 
reappraises  the  timber  volume,  the  assumed  present  value  is  incon- 
sistent with  the  "true"  present  value  of  the  future  income  stream. 

The  effective  tax  liabilities  borne  by  similar  stands  of  timber  located 
in  two  different  counties,  or  in  different  taxing  districts  within  a 
county,  are  further  dependent  upon  the  ratio  of  appraised  to  assessed 
valuation  and  the  respective  tax  rates. 
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The  present  application  of  the  property  tax  system  to  forest  land 
and  timber  gives  rise  to  gross  inequities.  In  many  eases,  information 
about  the  quality  of  the  land,  timber  volume,  specie,  quality  of  timber, 
accessibility,  and  other  factors  determining  present  value  of  both  forest 
land  and  timber  is  lacking.  Techniques  of  estimating  present  values 
of  future  income  streams,  including  the  use  of  different  ''safe"  rates 
of  interest  and  safety  factors,  may  lead  to  vastly  different  valuations 
of  like  property  and  therefore  to  different  tax  burdens. 

THE  PROBLEM  OF  SECTION  12% 

Section  12f  of  Article  XIII  of  the  Constitution  of  the  State  of  Cali- 
fornia provides  in  part  that 

...  all  immature  forest  trees  which  have  been  planted  on  lands 
not  previously  bearing  merchantable  timber,  or  planted  or  of  natu- 
ral growth,  upon  lands  from  which  the  merchantable  original 
growth  timber  stand  to  the  extent  of  70  percent  of  all  trees  over 
16  inches  in  diameter  has  been  removed,  shall  be  exempt  from 
taxation,  and  nothing  in  this  article  shall  be  construed  as  subject- 
ing such  .  .  .  forest  trees  to  taxation ;  provided,  that  forest  trees 
or  timber  shall  be  considered  mature  for  the  purpose  of  this  act  at 
such  time,  after  40  years  from  the  time  of  planting  or  removal  of 
the  original  timber  as  above  provided,  as  a  board  consisting  of  a 
representative  from  the  State  Board  of  Forestry,  a  representative 
from  the  State  Board  of  Equalization  and  the  county  assessor  of 
the  county  in  which  the  timber  is  located,  shall  by  a  majority 
thereof  so  determine. 

WHAT  IS  MERCHANTABLE  TIMBER? 

When  Section  12f  was  amended  in  1926,  the  major  timber  product 
was  dimensional  lumber.  Since  then,  and  in  particular  since  the  end  of 
World  War  II,  the  rapid  technological  change  has  brought  about  an 
increase  in  the  number  of  products  made  out  of  wood  and  has  greatly 
improved  harvesting  techniques.  While  it  may  have  been  uneconomic 
to  harvest  a  relatively  young  tree  20  or  30  years  ago,  today  a  similar 
tree  may  be  profitably  converted  into  such  products  as  particle  board 
or  woodpulp  and  subsequently  paper  products. 

The  pulp  and  paper  industry  is  primarily  market-oriented.  Between 
1950  and  1962,  California's  population  rose  by  about  60  percent.^  A 
recent  study  estimated  California's  civilian  population  in  1980  to  be  at 
24.4  million,  an  increase  over  1962  of  approximately  43  percent.^ 

Paper  and  paper  products  are  also  assumed  to  be  relatively  income- 
elastic.  Personal  income  in  California  rose  by  slightly  more  than  150 
percent  between  1950  and  1962,"^  compared  to  an  increase  of  only  ap- 
proximately 93  percent  for  the  United  States  as  a  whole  during  the 
same  period.^  While  in  1962  California's  population  amounted  to  about 
9.2  percent  of  total  U.S.  population,  and  California's  personal  income 
amounted  to  11.2  percent  of  U.S.  personal  income,  California's  produc- 

"  California  Statistical  Alistract,  op.  cit.,  p.  44. 

«  Stanford  Research  Institute,  The  California  Economy  19^7-1980  (Menlo  Park,  Cali- 
fornia, 1960),  p.  41. 

''California  Statistical  Abstract,  op.  cit.,  p.  164. 

*U.  S.  Department  of  Commerce,  Bureau  of  Census,  Statistical  Abstract  of  the  United 
States  1963  (Wasiiington,  D.C.,  1963),  p.  322. 
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tion  of  paper  and  paperboard  amounted  to  about  3.9  percent  of  total 
US  production.  It  can  be  safely  assumed,  therefore  that  the  future 
win  b'i'ng  an  increase  in  the  number  of  plants  producing  woodpulp 
paper  and  paperboard,  evidenced  by  the  J^cent  construction  of  three 
new  pulp  mills,  and  that  the  demand  for  the  basic  raw  material,  wood, 

"ito'rd?ngTo":n  industry  spokesman,  the  relatively  young  particle 
board  and  the  woodpulp  industries  are  at  present  mainly  relying  on  the 
resTdue  of  lumber,  p'lywood  and  veneer  mills  ^or  the  ma^ or  proportion 
of  their  raw  materials.^  An  increase  m  the  number  of  pulpmills  how- 
ever may  lead  to  the  logging  of  smaller  diameter  young  growtli  for  the 
particle  board  and  pulpmills,  thus  making  smaller  diameter  young 

^^rrecif  opin^T^^  General  of  the  State  of  California 

stated  that  -.  .  .  Section  12f  grants  to  the  Timber  Maturity  Board 
discretion  in  the  determination  of  when  timber  is  to  be  considered 
mTture  for  taxation  purposes."  -  While  Timber  Matunty  Board  h^^^^^^ 
in-s  for  the  purpose  of  declaring  previously  exempt  timber  mature 
hence  taxable  can  be  initiated  by  either  the  assessor  or  the  owner  of 
the  timber,  all  such  hearings  held  to  date  were  mtiated  by  the^s^ess  r^ 
Ultimately  then,  it  depends  upon  the  assessor's  definition  of  maturity 
(mSantability)  of  timber  to  determine  what  stands  of  timber  shall 

'Tprestnt,  the  respective  assessors'  definitions  of  -ature  timber  dif- 
fer greatly.  In  one  county  mature  timber  is  defined  as  that  100  years 
old  or  older.  Other  counties  move  to  have  timber  declared  mature  and 
taxable  when  a  stand  reaches  40  years  or  16  inches  o^^^^o^^^^^  (^J, 
ameter  at  breast  height).  From  1955  to  1963  Timber  Mtt^ 
hearings  were  held  in  only  six  counties.  Eighteen  out  of  24  hearing^ 
were  held  in  two  counties,  and  one  county  accounted  ^^\^^-^ ^f^^^V^l 
Tf  the  total  timbered  acreage  the  timber  on  which  was  returned  *  ,^ 
tax  rolls  The  wide  latitude  given  to  Timber  Maturity  Boards  by  the 
Attori  y  General's  opinion  in  defining  maturity  (taxability)  of  timbe, 
fesults  in  considerable  volumes  of  timber  being  taxed  m  one  county 
whle  timber  of  like  quality  is  exempt  in  other  counties.  Because  of 
Tack  of  Adequate  cruise  information  for  all  counties,  it  is  impossible  to 
determine  the  magnitude  of  the  resulting  inequity. 

EXEMPTION  OF  RESIDUAL  OLD  GROWTH 

The  same  opinion  of  the  Attorney  General  stated  that 

it  was  the  intent  of  the  1926  amendment  to  Section  12|  that, 

^nce  70  percent  of  the  merchantable  timber  has  t)een  removed  from 

an  area,  the  remaining  timber  stand  is  to  be  exempt  regardless  of 

whether  some  of  the  individual  trees  (stems)  are  merchantable.^^ 

The  legislative  history  of  Senate  Bill  No.  401    introduced  by  Senator 

A  B   Johnson  in  1923,  a  bill  which  passed  both  houses  of  the  Legisla- 

Ture  but  was  pocket-vetoed  by  the  Governor,  and  of  the  subsequent 

>-^^I^ent  by  John  Callaghan,  Secretary-Manager.  The  California  Forest  Protective 
loofflcrof'the  Attorney  General  of  the  State  of  California.  OPINION  61/104   (1962). 

p.  8. 
^  Ibid.,  p.  16. 
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Senate  Constitutional  Amendment  No.  10,  amending  Section  125,  makes 
it  appear  that  the  exemption  granted  to  the  residual  30  percent  or  less 
of  old  growth  was  intended  to  enhance  reforestation. 

The  question  of  the  neces.sary  reseeding  period  for  any  given  area, 
and  for  different  species  of  timber,  cannot  be  answered  by  an  economist! 
The  fact  remains  that  reseeding  will  not  take  40  years.  Thus,  at  present, 
substantial  volumes  of  tax  exempt  residual  old  growth  timber  are  being 
cut  throughout  the  state.  Because  of  the  tax  exemption  granted  by 
Section  12f,  timber  owners  do  not  file  reports  of  the  annual  cut  of 
exempt  old  growth  with  the  assessor.  According  to  one  assessor,  how- 
ever, the  total  annual  cut  of  one  timber  operator  in  his  county  exceeded 
the  total  volume  of  taxable  timber  owned  by  him,  presumably  due  to 
the  exemption  granted  to  residual  old  growth  timber  by  Section  12f . 
The  approximate  magnitude  of  the  problem  can  be  seen  in  the  follow- 
ing table. 

TABLE  II 

Total  Assessed  Volume,  Exempt  Old  Growth  Residual  Timber,  and  Ratio  of  Land 
Bearing  Assessed  Timber  to  Total  Private  Commercial  Forest  Land 

Land  hearing 

Total                                                Exempt  assessed 

assessed                                          old  growth/  timber /total 

timber                    Exempt                 total  private 

volume                 old  growth           assessed  commemial 

fin'll-                       (mill.                volume  forest  laud 

board  ft.)               board  ft.)           (percent)  (percent) 

County  I 7,878                     8,212                   104.2  29  3 

County  II 13,000                    3,200<«>                 13.9  35*5 

County  III 3,4r,3                         675                     19.5  47  2 

County   IV 2,529<''>                     452<''>                 17.9  n  a  <« 

County   V   3,500<'^'                  6,000<«               171.4<«>  n.a.<'> 

»  Assessor's  very  conservative  estimate. 

''Volume  for  74  percent  of  total  private  commercial  forest  land  only. 

«  Virgm  timber  over  20  inches  dbh  (diameter  at  breast  heisiit). 

<>  Timber  over  12  inches  dbh. 

•  Ratio  of  timber  over  12  inches  dbh  to  virgin  timber  over  20  inches  dbh. 

'  Not  available. 

SOURCE  :   Information  provided  by  county  assessors. 

Source    for    Total    Private    Commeicial    Forest    Land:    California    Forest    and  Range 

t^xperiment  Station,   Forest  Statistics  for  California    (Berkeley,   California.  1954) 
Forest  Survey  Release  No.  25.                                                                   .                      .  /. 

Even  the  most  conservative  estimate  for  County  II  shows  that  the  tax 
exempt  residual  old  growth  accounts  for  13.9  percent  of  the  total  as- 
sessed volume.  In  that  county,  according  to  the  assessor,  the  annual  cut 
of  residual  old  growth  timber  is  "very  significant." 

Harvesting  residual  old  growth  long  after  the  optimum  reseeding 
period  may  in  addition  run  counter  to  the  purpose  of  exempting  that 
old  growth,  namely,  reforestation,  because  in  the  process  of  harvesting 
the  old  growth,  the  existing  young  growth  may  be  either  damaged  or 
destroyed. 

PERPETUAL  EXEMPTION 

The  third  question  relates  to  whether  Section  12f  provides  for 
only  one  exemption  for  any  particular  piece  of  land  or  whether 
successive  crops  of  immature  timber  are  entitled  to  the  exemption. 
Iq  our  opinion,  Section  12f  provides  for  successive  exemptions.^^ 

"/bid.,  pp.  17-18. 
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Given  this  interpretation,  it  is  entirely  possible  that  some  timber 
wi&e  fnJure,  be  entirely  exempt  ^-m  property  taxation  Assume 
=n  imnntiire  timber  stand  wh  ch  is  exempt  for  40  years.  In  tne  4ist 
tear  St  ent  relycut.  If  the  stand  were  to  be  assessed  and  taxed  in 
th»t'nnVvear  assumiiiK  an  appraised-to-assessed  ratio  of  four  to  one 
Ind  atex  rate  oT?  pereent  of  assessed  ™luation,  the  efleetive  property 
tax  rat:  f  of  timber"  would  amount  f^-^^  percent  of  gross  revenue^ 
Tinder  the  present  interpretation  of  Section  121  any  young  growm 
Smber  which  is  regenerated  on  that  same  parcel  of  land  will  again  be 
exmpt  foi  a  period  of  40  years,  and  the  process  can  repeat  itself  ad 

'"^  Assuming  an  increased  demand  for  young  growth  timber  due  to  an 
incleasS  demand  for  forest  products  mentioned  above,  and  as  Cali- 
fornia conUnTes  to  move  in  the  direction  of  a  second-growth  timber 
economy  future  property  tax  revenues  from  timber  may  drop  dras- 
tically. ALTERNATIVES  TO  THE  PROPERTY  TAX 

The  general  problems  of  the  application  of  the  property  tax  to  timber 
have  blen  discussed  elsewhere  at  length.^^  According  to  a  recent  esti- 
mate the  property  tax  is  still  applied  to  about  90  percent  of  the  total 
private  commercial  timber  stands  in  the  United  States.^^  While  other 
Trowi^VcrTs  are  exempt  from  property  taxation,  timber  a  crop  which 
maTneed  fiom  40  to  80  years  to  mature,  pays  an  annual  property  tax 
whfch  compounded,  does  appreciably  reduce  the  net  income  derived 
Torn  the  sale  of  the  crop.  This  may  lead  to  excessive  cutting  m  he 
exiSii  fstands,  i.e.,  run  counter  to  desirable  sustained  yield  forestry 
(annual  cut^  annual  growth),  and  may  discourage  future  investment 

'''in'^o^r'der  to  encourage  sustained  yield  forest  management,  several 
states  have  provided  exemption  for  growing  stands  of  timber.  Accord- 
ng  to  Wniiams,-  the  exemption  provided  by  California  law  is  the  mos 
fa?  reaching  of  all.  One  way  of  exempting  growing  timber  from  the 
property  tal  is  the  application  of  the  yield  tax,  either  mandatory  Or 

nttirL^i'aTri'i-^^^^^  at  the  time  income  from 

the  salf  of  timber  is  realized,  and  levied  in  lieu  of  an  annual  payment 
of  property  taxes>® 

""FV^FiiSweldUt  al..  "Report  of  the  Committee  on  Forest  Taxation,"  Proceedings. 

R  ^^Sr''ApSsalorSpecraVF?reTtSx  Legislation  in  Practice."  Frooeea^nos. 
T.'^M""jrie?"'Propeny°anl'yield  Taxes  on  Forests,"  Department  of  Forestry 
I  ¥^r^^^^  Srty-^T^^x^^^l^^^orest  Property,"  Journa^  of 
S  B''stewkft'''*cin  Ve'-Make  the  Property  Tax  a  More  Effective  Fiscal  Instru- 
^■^-Jtr^Proceediys  National  T^^^^^  ^^^^^^  Taxation:  Their 

R.  W.   Trestrail,    "An   Analysis  of  Alternative   Memoa^o^^^  ^^^  ^^^^ 

Effects  on  Real  Forest  I^.^estment  and  Social  Value  yi^  dissertation. 

J   i^'z^^nSC-'ihYTal^&e^r^^or^lsV^^Pl^  Berkeley,  California,  1960, 

uE.  T.'"wimams?^''Trends  In  Forest  Taxation."   National   Tax  Journal,  June,    1961. 

«R'*'lr^kt'quis.  Forest  Yield  Taxes,  U.  S.  Department  of  Agriculture.  Circular  No. 
899   (Washington,  D.  C.  1952). 
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As  any  other  tax,  the  yield  tax  has  certain  advantages  and  disad- 
vantages. It  is  easy  to  administer.  Timber  owners,  aware  of  the  yield 
tax  rate,  can  calculate  future  tax  burdens  with  reasonable  certainty. 
If  the  yield  tax  is  optional,  i.e.,  a  timber  owner  has  the  choice  of  being 
taxed  either  under  the  property  tax  or  the  yield  tax,  it  will  limit  the 
effective  rate  of  the  property  tax.  Since  a  yield  tax  rate  applies  equally 
to  incomes  from  the  sale  of  timber  by  all  timber  owners,  the  yield  tax 
eliminates  inequities  which  arise  under  the  property  tax  because  of 
different  appraisal  techniques  and  different  tax  rates  levied  by  the 
respective  taxing  districts  within  which  the  timber  is  located.  Forest 
land  devoted  entirely  to  the  growing  of  a  timber  crop  may  be  assessed 
equally  and  at  low  valuations,  thus  eliminating  imperfect  judgment  of 
the  quality  of  the  forest  land  on  the  part  of  the  assessor,  and  reducing 
the  tax  burden  borne  by  the  crop  over  the  growth  period. 

The  major  disadvantage  of  the  yield  tax  is  the  uneven  flow  of  revenue 
it  provides.  Since  revenue  depends  upon  the  volume  and  the  frequency 
of  timber  sales,  revenues  needed  for  the  provision  of  local  services  may 
not  be  forthcoming  in  any  one  particular  year.  This  may  result  in  the 
increase  of  assessed  valuation  of  other  property  or  an  increase  in  the 
property  tax  rates. 

Because  of  the  lack  of  information  on  the  total  value  of  the  annual 
cut  of  exempt  old  growth  timber,  it  is  impossible  to  estimate  the  gain 
in  revenue,  if  a  yield  tax  were  levied  on  it,  offsetting  losses  incurred 
because  of  the  discontinuance  of  the  property  tax. 

Since  tax  structures  and  actual  tax  burdens  are  major  considerations 
in  determining  the  investment  in  the  timber  industry,  it  is  of  interest 
to  take  a  look  at  Oregon  and  Washington,  states  which  compete  with 
California  for  such  investment. 

Oregon.  In  1929  Oregon  enacted  a  mandatory  yield  tax  which  has 
been  administered  on  an  optional  basis.^'^  Under  the  present  terms  of 
this  law,  land  which  has  been  classified  as  "reforestation  land"  bearing 
immature  or  nonmerchantable  timber  is  entirely  exempt  from  property 
taxation.  In  lieu  of  the  annual  property  tax,  an  annual  fee  of  5  cents 
per  acre  is  imposed  upon  land  located  west  of  the  Cascade  Mountains, 
2|  cents  per  acre  on  land  located  east  of  the  Cascade  Mountains.^^ 
A  12.5  percent  yield  tax  is  imposed  upon  the  value  of  timber  harvested. 
Prior  to  harvesting  an  owner  must  secure  a  permit  from  the  State  Tax 
Commission.  The  unit  value  of  the  crop  is  determined  by  the  State  Tax 
Commission  on  the  basis  of  prevailing  market  prices  for  timber  of  the 
species  and  quality  harvested.  All  forest  fees  and  yield  taxes  are  paid 
to  the  county  tax  collector  and  are  disbursed  as  property  tax  revenue. 

In  1961  Oregon  enacted  three  different  tax  laws,  applicable  to  forest 
lands  and  timber,  the  most  important  of  which  is  a  mandatory  differ- 
ential assessment  law.^^  The  law  applies  to  all  forest  land  and  timber 
situated  west  of  the  Cascade  Mountains,  the  bulk  of  Oregon's  prime 
commercial  forest  land,  except  to  such  land  classified  as  "  ref orestration 
land"  under  the  1929  optional  yield  tax  law. 

"CCH  97-001-092. 

"E.  T.  Williams,  State  Forest  Tax  Law  Digest,  1956,  and  Mimeographed  Supplements, 
Division  of  Forest  Economics  Research,  U.  S.  Department  of  Agriculture  (Wash- 
ington, D.  C,   1957),   pp.   65-67. 

»Law;s  of  the  State  of  Oregon,  Ch.  659,  1961. 
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Land  continues  to  be  assessed  at  its  highest  and  best  use  value,  ^hieh 
presumably  is  that  derived  from  growing  timber.^"  AH  timber  of  less 
than  12  inches  dbh  (diameter  at  breast  height)  and  not  m  excess  of 
90  years  old  is  assessed  at  immediate  harvest  value,  that  value  at  which 
the  timber  could  be  sold  voluntarily  in  the  open  market    Any  timber 
over  90  years  of  age  is  assessed  at  30  percent  of  its  immediate  harvest 
value,  except  in  cases  where  less  than  one-thirtieth  of  the  total  old 
crrowth  has  been  harvested  in  the  preceding  year,  m  which  case  the 
present  true  cash  value  for  assessment  purposes  is  2o  percent  ot  im- 
mediate harvest  value.  Since  1963,  an  additional  property  tax  has  been 
levied  on  all  old  and  young  growth  harvested  in  the  preceding  year.  In 
the  case  of  old  growth,  the  additional  property  tax  amounts  to  the  dit- 
ferential  betwefn  the  kctual  tax  paid  on  a  30  P^^^^^-^T^l^^fXr  be?n 
mediate  harvest  value  and  the  total  tax  due  nad  the     ^^^^er  been 
assessed  at  70  percent  of  harvest  value.  The  additional  tax  imposed 
upon  young  growth  harvested  is  based  upon  100  percent  of  harvest 
vK,  clearfy  a  penalty  tax  designed  to  discourage  the  cutting  of  young 

^""Thl  second  tax  passed  in  1961  is  an  optional  timber  tax  for  small 
owners  in  western  Oregon.^^  An  ower  of  no  more  than  1,000  acres  ot 
forest  land  west  of  the  Cascade  Mountains,  not  classified  under  the 
1929  optional  yield  tax  law  may,  for  tax  purposes,  have  his  land  classi- 
fied under  this  particular  act,  if  the  average  age  of  timber  does  not 
exceed  60  years  and  the  land  is  actually  devoted  to  timber  production 
Land  is  differentiated  by  quality  and  assessed  on  appraised  values 
ran-in-  from  $80  per  acre  for  site  I  land  to  $5  per  acre  for  site  V 
land  The  timber  ifself  is  entirely  exempt  from  separate  ad  A'a  orem 
axation.  The  appraisal  of  taxable  forest  land  and  timber  ^^  ^f  ^f  J^^ 
by  the  State  Tax  Commission,  which  in  each  case  determines  the  im- 
mediate harvest  value  of  the  limber,  as  well  as  the  full  cash  value  of 

^  ThT third  law  applies  to  forest  land  and  timber  east  of  the  Cascade 
Mountains  22  The  land  continues  to  be  assessed  and  taxed  under  the 
general  property  laws.  Timber,  however,  is  entirely  exempt  from  prop^ 
irty  taxation.  At  the  time  of  harvest,  a  5  percent  yield  tax  is  imposed 
on ''the Immediate  harvest  value  of  the  timber."  The  Oregon  State  Tax 
Commission  determines  the  value  by  species  and  by  general  growing 
are^  taking  into  account  the  size  and  quality  of  the  timber,  distance 
?rom  conversion  plant,  cost  of  removal,  etc.  Timber  owners  must  file 
quarterly  returns  with  the  State  Tax  Commission  indicating  the  amount 
harvested  during  the  preceding  three  months^  Taxes  denved  by  de- 
termining the  harvest  value  and  applying  the  5  percent  yield  tax  rate 
are  navable  quarterly  to  the  State  Tax  Commission,  which  in  turn 
^redfts'the  eastern  Oregon  counties  with  the  tax  -eeipts  on  b  basis 
of  the  ratio  of  the  county's  total  appraised  timber  y^l^^t^^^^^^^^. 
total  timber  valuation  for  eastern  Oregon.  A  reserve  fund  s  admmis 
tered  by  the  State  Tax  Commission,  which  each  quarter  is  credited 

;^^E^;r^re.ent  techninue  of  -luin.  forest  la.dl-^^^be^^^^ 

SrT.on^fo?ProSv%ax^u;;SS     BlXSI^California.   1963.  mimeographed, 
f  Lows  of  the  State  of  Oreaon,  Ch.  714,  1961. 
"Ibid.,  Ch.  627. 
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with  any  monies  not  disbursed  to  the  counties.  Only  80  percent  of  the 
yield  tax  revenues  is  distributed.  Should  the  revenues  received  during 
the  fiscal  year  1963-64  and  during  later  years  amount  to  less  than  the 
revenues  received  in  the  1962-68  fiscal  year,  the  reserve  fund  will  be 
utilized  to  make  up  the  deficiency.  In  order  not  to  diminish  the  total 
appraised  value  of  taxing  districts,  eastern  Oregon  timber  is  kept  on 
the  local  tax  rolls. 

Washington.  The  State  of  Washington  has  an  optional  yield  tax 
which  was  enacted  in  1931.23  Under  its  provision  land  which  bears 
nonmerchantable  young  growth  or  immature  timber  left  after  the 
mature  timber  has  been  harvested  may  be  classified  as  "  ref orestration 
land"  by  the  State  Forest  Board.  Reforestration  land  is  taxed  on  a 
fixed  assessment  of  $1  per  acre  for  land  west  of  the  Cascades  and  $0.50 
per  acre  for  land  east  of  the  Cascade  Mountains.  The  timber  itself  is 
subject  to  the  yield  tax  imposed  upon  the  full  cash  value  of  timber 
when  harvested.  The  yield  tax  rate  is  1  percent  per  year  for  each  year 
after  classification  as  reforestration  land,  not  to  exceed  a  12.5  percent 
maximum  tax  rate.  The  tax  bill  is  computed  on  the  basis  of  the  annual 
cut  reported  by  the  owner  to  the  State  Forest  Board  and  the  county 
assessor  and  the  stumpage  prices  determined  by  the  State  Forest  Board. 
Prior  to  cutting,  the  owner  must  obtain  a  permit  from  the  State  Forest 
Board  and  must,  in  addition,  post  a  surety  bond  to  cover  the  approxi- 
mate amount  of  yield  taxes  payable.  The  taxes  are  paid  directly  into 
the  county  treasury. 

EVALUATION  OF  OREGON  AND  WASHINGTON 
ALTERNATIVES  VS.  CALIFORNIA  TAX 

Additional  research  is  required  to  make  a  comparison  of  the  tax 
liabilities  borne  by  similar  stands  of  timber  in  Washington,  Oregon, 
and  California.  It  is  clear  that  the  tax  liability  of  Washington  forest 
land,  assuming  identical  tax  rates,  is  less  than  that  of  California  forest 
land.  On  the  other  hand,  the  tax  burden  on  timber  may  be  considerably 
greater  in  Washington  than  it  is  in  California.  If  timber,  previously 
exempt  under  Section  12f ,  is  cut  during  the  first  year  after  it  has  been 
returned  to  the  tax  rolls,  the  effective  tax  rate  as  a  percent  of  gross 
revenue  amounts  to  1.75  percent,  assuming  an  appraised-to-assessed 
valuation  of  four  to  one  and  a  tax  rate  of  7  percent  of  assessed  value. 
Under  similar  circumstances  the  effective  tax  rate  of  gross  revenue  in 
Washington  would  amount  to  12.5  percent. 

The  major  advantages  of  Oregon's  and  Washington's  tax  laws  are 
their  relative  simplicity,  their  general  applicability  to  all  owners  of 
forest  land  and  timber,  the  fact  that  such  risks  as  fire,  wind  and  insects 
need  not  be  borne  by  the  owner;  and  a  certainty  about  future  tax  lia- 
bilities. Most  importantly,  the  application  of  a  yield  tax  to  incomes 
received  from  the  sale  of  timber  would  reduce  or  eliminate  the  glaring 
inequities  which  result  from  the  application  of  the  property  tax  on  a 
county-to-county  basis.  It  would  certainly  reduce  an  apparent  "com- 
petitive undervaluation"  practiced  by  some  California  timber  counties. 

**  Williams,  State  Forest  Tax  Law  Digest,  pp.  68-70. 
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SUMMARY 

Throughout  this  paper  the  term  "inequity"  has  been  used  recur- 
rently, because  the  present  application  of  California's  property  tax  to 
private  forest  land  and  standing  timber  places  greatly  differing  tax 
liabilities  on  similar  properties  in  different  counties  or  m  different 
taxing  districts  within  a  county.  ,         ^  ^  •     i 

The  annual  determination  of  full  present  value  of  property,  required 
by  the  Constitution  of  the  State  of  California  is  an  extraordinarily 
difficult  task  even  if  the  assessors  were  in  possession  of  relevant  eco- 
nomic information.  Many  assessors  lack  even  the  basic  information,  a 
reliable  inventory  of  the  property  to  be  assessed. 

The  present  value  of  timber  property  depends  upon  future  incomes 
derived  from  such  property.  The  value  of  future  income  streams  is  a 
function  of  the  volume  of  timber  harvested,  the  time  period  over  which 
it  is  harvested  and  the  price  at  which  it  can  be  sold.  Yet  the  volume 
of  future  harvests,  the  harvest  period  (for  operations  other  than  sus- 
tained yield)  and  unit  prices  of  timber  are  not  predictable  with  any 
degree  of  certainty.  Thus,  determination  of  present  value  based  upon 
future  income  streams  is  subject  to  the  vagaries  of  the  market  place 
which  cannot  be  anticipated.  Even  if  a  future  income  stream  has  been 
"determined"  (agreed  upon),  it  must  be  discounted  m  order  to  derive 
the  present  value  thereof.  The  magnitude  of  the  discount  factor  which 
determines  the  present  value  and  present  tax  liability,  following  the 
procedure  outlined  in  the  Assessors'  Handbook  (4),  is  a  conglomerate 
of  a  "safe"  rate  of  return,  an  allowance  for  taxes,  and  a  satety 
factor  "  The  "safe"  rate  of  return  and  the  "safety  factor"  used  m 
deriving  the  discount  factor  vary  considerably  from  county  to  county, 
resulting  in  different  present  values  and  tax  liabilities  borne  by  like 

timber  properties.  „  .     ,  ^-        i? 

The  California  Constitution  provides  for  certain  tax  exemptions  lor 
nonmerchantable  young-growth  timber  and  merchantable  old-growth 
timber  left  on  eutover  land  for  purposes  of  reforestation.  The  Consti- 
tution further  grants  to  the  county  timber  maturity  boards  the  author- 
ity to  determine  what  constitutes  ' '  mature  timber. " 

Because  of  rapid  technological  changes,  the  definition  of  mature  tim- 
ber upon  which  the  constitutional  provision  rests,  does  not  hold  today. 
There  appear  to  be  as  many  definitions  of  mature  timber  as  there  are 
timbered  counties.  The  result  is  exemption  from  the  property  tax  for  a 
given  stand  of  timber  in  one  county,  assessment  and  taxation  of  a  like 
stand  in  another  county.  Furthermore,  tax  exempt  merchantable  old- 
growth  timber   is  being  harvested  in   significant  volume  m   several 

counties 

Because  a  major  proportion  of  the  property  tax  base  of  some  coun- 
ties consists  of  forest  land  and  timber,  and  because  significant  per- 
eentages  of  total  employment  in  some  counties  are  generated  m  the 
timber-  and  wood-using  industries,  some  counties  appear  to  com- 
petitively undervalue"  timber  properties  in  order  to  not  drive  the 
industry  out." 
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As  an  alternative  to  the  property  tax,  the  yield  tax,  levied  on  prross 
income  from  the  sale  of  timber,  has  the  distinct  advantage  of  letting 
the  market  place  determine  value.  Since  the  yield  tax  rate  applies  to 
all  sellers  of  timber  in  like  manner,  the  yield  tax  eliminates  the  inequi- 
ties arising  from  differential  assessments  and  tax  rates  which  typify 
the  present  application  of  the  property  tax  to  California's  timber. 

The  major  disadvantage  of  the  timber  yield  tax  is  that  tax  revenues 
are  dependent  upon  harvest  and  sale  of  timber,  which  may  fluctuate 
from  year  to  year.  This  will  affect  the  ability  of  county  governments 
to  provide  necessary  services,  or  will  require  increased  assessed  valua- 
tion of  other  property  or  increased  tax  rates. 


9— L-1178 


PART  VI 
TAXATION  OF  HOUSE  TRAILERS 

RAYMOND  R.  SULLIVAN 

The  property  tax  is  not  applied  to  house  trailers,  mobilehomes  or 
motor  vehicles.  Instead  a  license  fee  is  charged  as  amn-lieu  tax;  that 
is,  a  state  fee  in  lieu  of  the  local  property  tax.  State  licensnig  of  motor 
vehicles  has  the  obvious  advantage  of  uniformity  ni  license  plates  rather 
than  58  different  county  plates  and  it  also  assures  central  record  keeping 
for  ease  in  identifying  stolen,  damaged,  or  abandoned  _  automobiles 
The  ease  with  which  motor  vehicles  could  be  registered  m  the  lowest 
tax  rate  counties  would  create  inequities  for  most  owners,  dealers,  and 
fleet  operators.  The  same  problem  prevails  in  the  location  and  assess- 
ment of  mobilehomes,  so  they  are  included  withm  the  Beve^ni^  and 
Taxation  Code  sections  on  taxation  of  motor  vehicles.^  In  addition  to 
the  in-lieu  tax  of  2  percent,  there  is  a  basic  registration  fee  of  $8  which 
is  added  to  the  fee  and  collected  as  one  bill. 

The  code  contains  a  depreciation  schedule  which  must  be  used  to 
determine  value  of  the  vehicle.^  The  single  depreciation  schedule  m  the 
code  applies  to  motor  vehicles-those  propelled  by  their  own  power— 
and  mobilehomes  which  must  be  towed  to  their  sites.  It  covers  nine 
years  of  declining  rates;  values  for  years  after  the  ninth  are  eqiial  to 
the  value  for  the  ninth  year.  The  license  fee  for  traders  has  the  advan- 
tage of  easy  collectibility  and  little  escape  but  it  seems  a  strange 
method  of  taxation  for  a  vehicle  which  cannot  move  nnder  its  own 
power  and  often  can  be  moved  only  by  a  special  vehicle  and_ then  with 
a  travel  and  route  permit  because  of  the  extreme  size.  The  m -lieu  tax 
is  computed  against  the  California  delivered  price  (by  price  classes)  m 
he  yZthe  vehicle  is  first  offered  for  sale  in  this  state.  For  the  first  year 
the  tax  is  based  on  85  percent  of  the  figure  which  represents  the  class 
of  the  vehicle  as  determined  by  the  department.  Subsequent  rates  are 
?0  percent  for  the  second  year,  55  percent  for  the  third,  40  percent, 
30  percent,  25  percent,  15  percent,  10  percent,  through  the  eighth  year 
and  5  percent  for  the  ninth  and  succeeding  years. 

Chainnan  Petris  asked  the  Department  of  Motor  Vehicles  to  pre- 
nare  a  separate  depreciation  schedule  for  mobilehomes  which  would 
more  closerrepresent  their  actual  value.  He  suggested  that  the  BloUle- 
ZZTarlt  Iport  (trailer  blue  book)  be  used  as  a  guide  m  deter- 
mining value  for  tax  purposes  and  received  the  following  reply: 

"We  have  given  considerable  study  to  your  request  and  find  that 
a  review  of  the  Mohilehome  Market  Eeport  indicates  that  the  in- 
formation therein  is  much  too  sketchy  to  support  any  type  of  de- 
preciation schedule  except  for  possibly  a  very  few  standard  makes 
that  have  been  in  constant  production  for  at  least  nine  years. 

1  Revenue  and  Taxation  Code,  Section  10701  ff. 

:£e^Terfo"Hon'' N^^irolks  a^Sir^rom  Bright,  Director  of  the  Department 

of  Motor  Vehicles.  August  19,  1964. 
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House  trailers  and  mobileliomes  are  now  offered  for  sale  with  wall-to- 
wall  carpeting,  electric  ranges,  refrigerators,  and  complete  furnishings 
including  pictures  on  the  walls.  All  this  equipment  is  legally  part  of 
the  motor  vehicle  at  sale  as  accessories  and  iDccomes  part  of  the  de- 
preciable purchase  price,  not  subject  to  any  personal  property  tax  as 
is  household  furniture. 

Since  the  present  depreciation  schedule  for  motor  vehicles  does  not 
appear  to  reflect  actual  current  values  M^hen  applied  to  trailers  and  the 
blue  book  information  is  too  sketchy  to  be  the  basis  for  a  new  schedule, 
some  other  system  must  be  proposed.  The  most  promising  suggestion  has 
been  to  eliminate  the  in-lieu  tax  on  the  house  trailer  and  mobilehome 
vehicle  while  retaining  some  small  basic  registration  fee  for  a  license 
plate.  This  would  insure  compliance  and  locate  all  the  trailers  by 
county.  The  county  assessor  would  then  be  authorized  to  assess  the 
coach  as  he  assesses  all  other  taxable  property  in  the  county.  The 
assessor  would  recognize  the  depreciation  of  the  coach,  and  he  would 
assess  the  property  accordingly,  but  the  assessment  for  tax  purposes 
would  more  closely  reflect  actual  value  than  the  present  fixed  and 
rapidly  declining  depreciation  schedule  found  in  the  Revenue  and  Tax- 
ation Code. 

The  two  tables  which  follow  indicate  the  number  of  house  trailers 
registered  in  this  state  and  the  revenue  derived  from  their  taxation. 
The  average  in-lieu  tax  on  house  trailers  is  slightly  more  than  $16  and 
the  average  1965  in-lieu  tax  on  new  trailers  purchased  in  1964  will 
amount  to  about  $53.38.  It  is  interesting  to  compare  these  figures  with 
the  property  tax  on  a  new,  furnished  home  purchased  in  1964. 

TABLE  I 

House  Trailers:  Registrations  Through  September  11,  1964 

Year  first  sold  Total  Year  first  sold  Total 

1929  and  prior 2         1952 11,129 

1930-1938 1,272         19.-j3 13,255 

1939 423         1954 12,548 

1940 510         1955  17,312 

1941 994         1956 18,5.50 

1942 1,022    1957 20,611 

1943 484    1958 21,639 

1944 846    1959 26.004 

1945 1,640    1960 21,859 

1946 4,800    1961 19,869 

1947 7,010    1962 22,628 

1948 7,059    1963 27,492 

1949 4,6.34    1964 22,305 

1950 6,172  ■       

1951 7,484         Total   299,613 
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TABLE  II 

Tax  Revenues  From  House  Trailers 

Tear  first  sold  Totalitems     Total  1965  VLF  fee 

1957   and   prior 137.817  $31,301 

IJoS 26.()04  271.1S3 

loftn I 21.859  410,'.)47 

IJbU ^^y^^g  475.175 

iQfi9 I 22,028  751,455 

lOPQ -I 27.41)2  1,252.232 

1964 "I"IIII"III---------- 11- 22,:i05  1,190,745 

Total   299,013  $4,799,016 


PART  VII 
THE  CALIFORNIA  BANK  TAX 

by 

MRS.  YVETTE  E.  GURLEY 
A.  Infroducfhn 

This  study  of  the  bank  tax  in  California  follows  a  long  line  of 
predecessors.  The  most  recent  study  was  the  Hulse  Committee  report 
in  1951.^  At  that  time  the  State  of  California  was  being  sued  by  the 
banks  over  the  legalitj^  of  the  part  of  the  franchise  tax  which  was  in 
lieu  of  property  taxes.  The  suit  was  decided  in  California's  favor,  but 
the  tax  is  still  being  protested  by  the  banks.  Therefore,  it  is  appropri- 
ate, in  connection  with  the  full  and  complete  study  of  the  state  tax 
structure  which  the  Assembly  assigned  to  the  Committee  on  Revenue 
and  Taxation,  to  review  once  again  the  problems  of  bank  taxation  in 
California. 

At  the  present  time,  all  business  corporations,  including  banks,  in 
California  have  to  pay  a  5.5  percent  income  tax.  However,  corpora- 
tions other  than  banks  pay  personal  property  taxes  to  local  govern- 
ments; state  and  local  governments  are  prohibited  from  taxing  such 
property  of  national  banks,  and  so  state  banks  are  not  taxed  on  per- 
sonal property  either.  Instead,  California  imposes  a  supplementary 
tax  on  bank  income  at  a  rate  equal  to  the  ratio  of  nonfinancial  corpo- 
rations' personal  property  taxes  to  their  net  income,  but  this  rate 
cannot  exceed  4  percent. 

This  additional  tax,  in  one  word,  is  the  bank  tax  problem.  From 
what  has  just  been  said,  it  is  clear  that  the  discussion  of  bank  taxes 
cannot  be  limited  to  these  taxes  alone.  The  fact  is  that  they  are  inte- 
grally bound  up  with  matters  related  to  corporation  income  taxes  and 
personal  property  taxes.  One  is  therefore  forced  to  widen  the  scope  of 
the  study  to  include  these  other  taxes,  and  to  consider  such  questioiis 
as  whether  banks  bear  larger  tax  burdens  than  other  corporations  or 
savings  and  loan  associations. 

This  study  attempts  to  deal  with  these  issues  in  a  systematic  way. 
It  first  looks  at  the  legal  methods  open  to  the  states  of  taxing  national 
banks.  It  then  turns  to  the  methods  that  have  actually  been  used  by 
California,  and  the  current  situation  is  outlined.  Next,  the  study 
evaluates  the  various  objections  to  the  present  method  of  taxing  banks 
in  California,  raising  the  question  whether  California  banks  are  dis- 
criminated against  in  any  significant  way.  Finally,  it  takes  up  alter- 
natives to  the  present  method  of  bank  taxation,  and  makes  recommenda- 
tions at  the  end. 

B.  Legal  Methods  of  Taxing  National  Banks 

The  taxation  of  banks  by  the  states  is  restricted  by  the  existence  of 
our  dual  banking  system.  Banks  may  be  chartered  by  the  states;  and 
it  turns  out  that  every  state  has  a  system  of  state-chartered  and  state- 
supervised  banks.  Banks  may  also  be  chartered  by  the  federal  govern- 

^ Report  of  the  Senate  Interim  Committee  on  State  and  Local  Taxation,  Part  3   (Sac- 
ramento, 1951),  p.  203-224. 
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ment  •  and  througliovit  the  country  we  have  a  system  of  national  banks 
supervised  by  the  Comptroller  of  the  Currency.  Snice  national  banks 
are  creatures  of  the  federal  government,  they  may  be  taxed  by  the 
states  only  in  a  manner  established  by  Congress.^  The  states  have  a 
natural  reJuctance  to  tax  their  state  banking  systems  at  rates  higher 
than  those  applied  to  national  banks,  so  the  law  which  effectively  gov- 
erns the  state  taxation  of  all  banks  is  federal  law. 

Over  the  years.  Congress  has  established  four  methods  of  taxing  na- 
tional banks  Only  one  method  of  taxation  may  be  used  by  any  state, 
except  that  a  state  may,  under  certain  conditions,  impose  a  tax  meas- 
ured by  net  income  of  the  banks  and  also  tax  individuals  on  the  divi- 
dends received  from  those  banks,  as  explained  below. 

1.   TAXATION    OF   BANK   SHARES 

The  first  statute  by  which  Congress  permitted  the  states  to  tax  na- 
tional banks  was  Section  41  of  the  National  Banking  Act,  approved 
June  3  1864.  It  permitted  the  taxation  of  the  shares  of  stock  m  the 
hands  of  the  stockholders.  In  less  than  four  years  the  system  was 
chano-ed  By  act  approved  February  10,  1868  the  statute  was  altered— 
in  the  now-famous  Section  5219— to  permit  the  taxation  of  the  shares 
of  the  bank  as  a  block,  the  assessment  being  on  the  bank,  with  the  bank 
payino-  the  tax  for  its  shareholders  and  having  the  right  to  secure  re- 
imbursement from  the  shareholders.  The  tax  could  not  be  at  a  rate 
hio-her  than  that  on  "other  moneyed  capital"  in  the  hands  of  individual 
citizens  of  the  state  coming  into  competition  with  the  business  of  na- 
tional banks.  Section  5219  also  provided  that  real  estate  owned  by  the 
bank  might  be  taxed  like  other  real  estate. 

As  in  the  case  of  general  property  taxation,  taxes  on  bank  shares  may 
be  based  on  actual  value,  fair  market  value,  true  value,  etc.  Each  state 
sets  up  its  own  guides  for  determining  the  value  of  the  stock.  The  rate 
on  bank  shares  is  the  same  as  or  lower  than  that  on  other  forms  ot 
intangible  personal  property  owing  to  the  provision  noted  above. 

Most  states  use  this  method  of  taxing  banks.  It  was  the  only  method 
available  from  1864  to  1923  and  it  has  remained  m  force  up  to  the 
present  time  in  27  states.  However,  this  taxing  method  is  not  without 
complications.  The  tax  rate  cannot  be  higher  than  that  on  other 
moneved  capital,"  but  the  meaning  of  this  term  has  been  repeatedly 
Questioned  And  there  have  been  allied  questions  which  we  will  pres- 
ently turn  to  It  has  been  said  that  "the  problem  of  discrimination 
under  the  share  tax  method  has  proven  by  far  the  most  complex  prob- 
lem in  bank  taxation."  ^ 

2.   TAXATION    OF   BANK   DIVIDENDS 

The  states  may  include  dividends  derived  from  bank  shares  in  the 
taxable  income  of  the  dividend  recipients.  The  tax  cannot  be  at  a  rate 
jrreater  than  that  assessed  upon  the  net  income  from  other  moneyed 
capital  If  a  state  has  an  individual  income  tax,  it  may  include  the 
dividends  of  national  banks  (if  other  dividends  are  also  included)  m 
such  income,  but  it  cannot  use  this  method  along  with  the  share  tax 

a  McCuUoch  v.  Maryland,  4  Wheat,  316  (1819). 
»  Commerce  Clearing  House,  19G3,  p.  1814. 
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method.  However,  it  may  use  this  method  alono;  with  either  the  third 
or  fourth  methods,  which  are  described  below,  if  both  corporate  income 
and  dividends  are  p:enerally  taxed. 

The  dividend  tax  was  approved  by  Congress  in  1923  along  with  the 
tax  on  banks'  net  income.  The  states  were  given  the  privilege  of  taxing 
dividends  in  addition  to  bank  income  to  induce  them  to  switch  from 
the  share  tax  method.  The  reason  for  this  inducement  was  that  a  1921 
Supreme  Court  decision^  in  effect  defined  ''other  moneyed  capital"  to 
include  a  large  portion  of  all  intangible  assets,  and  many  states  were 
taxing  bank  shares  at  rates  higher  than  those  on  some  intangibles. 

3.   TAXATION    OF   BANK   NET  INCOME 

The  states  may  impose  a  tax  on  the  net  income  of  national  banks  if 
the  rate  does  not  exceed  that  on  other  specified  classes  of  corporations 
(mercantile,  manufacturing,  and  business). 

This  tax  did  not  prove  to  be  popular.  The  revenue  from  the  tax 
would  have  been  too  small,  particularly  since  the  tax  on  the  net  income 
would  have  excluded  tax-exempt  interest  on  government  bonds  from 
the  income  base.  Banks  hold  large  amounts  of  these  securities  owing  to 
the  high  federal  income  tax  on  bank  net  income. 

This  tax  has  been  applied  in  several  states,  but  at  the  present  time  it 
is  confined  to  Wisconsin  and  South  Carolina. 

4.   THE    FRANCHISE   OR   EXCISE   TAX 

In  1926  Congress  added  a  fourth  method  of  taxing  national  banks, 
an  excise  tax  upon  the  franchise  of  a  bank,  the  value  of  the  franchise 
measured  by  net  income.^  In  this  case,  net  income  comprises  income 
"received  from  all  sources,"  including  the  interest  on  government 
bonds,  otherwise  tax  exempt.  The  rate  of  "excise  tax"  cannot  "be 
higher  than  the  highest  of  rates  assessed  by  the  taxing  state  upon  mer- 
cantile, manufacturing  and  business  corporations  doing  business  within 
its  limits."  Since  1926,  18  states  have  switched  from  the  share  tax 
method  to  the  franchise  tax  method.  The  two  new  states,  Alaska  and 
Hawaii,  have  adopted  the  franchise  tax. 

National  banks  cannot  be  taxed  on  their  personal  property,  but  ordi- 
nary corporations  are  so  taxed  by  states  and  local  governments.  Con- 
sequently, even  if  the  net  income  tax  were  the  same  on  both  national 
banks  and  corporations,  the  former  would  be  subject  to  lower  overall 
taxes.  Some  states  therefore  add  several  percentage  points  to  the  net 
income  tax  rate  on  banks,  the  additional  points  based  on  the  personal 
property  taxes  paid  by  other  corporations  as  a  percentage  of  their  net 
income.  Thus,  Massachusetts  and  California  each  provide  for  a  rate 
to  be  fixed  by  the  taxing  official,  which  is  intended  to  equalize  the  tax 
burden  upon  banks  and  other  corporations.  Other  states,  which  levy 
additional  percentage  points,  but  not  so  scientifically,  are  Colorado, 
Minnesota,  Missouri,  and  South  Dakota. 

^Merchants  National  Bank  v.  City  of  Richmond,  256  U.S.  635  (1921). 
5  Hence  this  tax  may  be  termed  excise,  francliise,  or  income.  In  this  study  it  is  referred 
to  as  a  franchise  tax. 
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C.  Bonk  Taxation  in  California 

1.  TAX  METHOD,   1911-1928 

California  adopted  Constitutional  Amendment  No.  1  m  1910  to  enable 
it  to  tax  national  banks  under  the  authority  granted  by  the  federal 
ffovernment  in  1864  and  ISGS.^'  _  ,     -,     ^  ^     •       -u     i 

The  Leo-islature  provided  for  the  foUowmg  method  of  taxing  banks: 
(1)  taxation  by  local  governments  of  the  real  property  of  banks  as 
other  real  property  was  locally  taxed;  and  (2)  taxation  by  the^state 
of  the  shares  of  stock.  The  shares  were  to  be  assessed  at  their  book 
value"  plus  the  pro  rata  of  the  accumulated  surplus  and  profit  with 
a  deduction  for  the  assessed  value  of  the  bank  real  estate 

This  method  of  taxation  remained  in  force  from  1911  to  iyz«.  iiie 
experience  with  the  share  tax  was  satisfactory  both  from  the  pointy  ot 
view  of  the  state  and  of  the  banks.  The  yield  of  the  tax  was  substantial, 
the  tax  method  used  was  apparently  straightforward,  and  there  was  no 
complaint  of  discrimination  among  banks."^  .        i.      .  • 

California  got  into  difficulty  with  this  tax  through  a  series  ot  actions 
which  came  into  conflict  with  the  provision  that  the  tax  rate  on  na- 
tional bank  shares  could  be  no  higher  than  that  on  "other  moneyed 
capital  "  This  term  was  for  a  long  time  interpreted  to  mean  state  bank 
shares.  However,  in  1921,  the  Supreme  Court  decision  referred  to  above 
widened  the  definition  of  "other  moneyed  capital"  to  include  ^dividual 
investments  in  bonds,  notes,  and  other  evidences  of  indebtedness  that 
came  into  competition  with  national  banks  in  the  loan  market.  This, 
in  effect,  included  a  wide  range  of  intangible  assets.  In  1910,  prior  to 
this  Supreme  Court  decision,  California  exempted  mortgages  from 
taxation  by  constitutional  amendment.  And  in  1925,  authorized  by 
constitutional  amendment  in  1924,  the  Legislature  enacted  the  Solvent 
Credits  Act  which  gave  preferential  treatment  to  many  intangibles, 
not  including  bank  shares.  Next,  the  California  Supreme  Court  in  1928 
declared  the  classification  of  intangibles  invalid,  and  the  situation 
reverted  to  the  status  of  1917,  namely,  the  assessment  of  all  property, 
intangibles  included,  at  full  cash  value.  ,  . 

Meanwhile,  in  response  to  the  1921  U.S.  Supreme  Court  decision  and 
to  the  resulting  protests  from  the  states.  Congress  (m  1923)  amended 
Section  5219  by  providing  for  two  new  methods  of  taxing  national 
banks.  And  in  1926  still  another  method  was  added,   the  franchise 

f excise)  tax 

Consequently,  by  the  late  1920 's,  it  was  clear  that  California's  share 
tax  on  banks  was  higher  than  rates  imposed  on  many  other  intangibles 
which  had  been  defined  as  "other  moneyed  capital";  and  this  fact  con- 
fronted the  federal  government's  provision  of  alternative  methods  tor 
taxing  national  banks.  In  California,  it  was  felt  that  an  emergency 
existed  because  "recent  litigation  and  court  decisions  have  thrown  the 
tax  administration  of  the  state  into  confusion  and  have  placed  m 
jeopardy  an  amount  of  state  revenue  estimated  to  be  in  excess  ot 
$22,000,000.  "8 

8  November  1910.  Art.  XIII,  Sec.  14,  of  the  Constitution' relates  to  taxation  of  banks 

T  Spe^cL?Reporl%  the  California  Tax  Commission  (Sacramento,  1928),  p.  15. 
«  1928  Special  Report,  op.  cit.,  p.  7. 
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2.   BANK  TAXATION,   1929-1933 

The  California  commission  set  up  to  study  the  problem  recommended 
abandonment  of  the  share  tax  method,  mainly  because  California 
wanted  to  reestablish  lower  tax  rates  on  specified  intangibles.  Of  the 
alternatives  described  in  Chapter  B,  the  fourth — the  franchise  tax — 
was  selected.  The  second  alternative,  the  dividend  tax,  would  have 
required  the  enactment  of  a  personal  income  tax.  The  third  method, 
an  income  tax,  was  discarded  in  favor  of  the  fourth  because  the  latter 
had  the  added  advantage  of  allowing  the  inclusion  of  what  would  other- 
wise be  tax-exempt  interest  in  the  tax  base.  The  exclusion  of  federal 
bond  interest  would  have  reduced  the  tax  base  of  banks  by  one-fourth 
and  the  exclusion  of  all  interest  exempt  from  the  federal  income  tax 
would  have  reduced  that  base  by  more  than  one-half.^ 

Therefore,  the  commission  recommended,  the  Legislature  voted,  and 
the  people  approved  the  13th  Amendment  to  the  California  Constitu- 
tion. The  Legislature  then  enacted  into  law  the  Bank  and  Corporation 
Franchise  Tax  Act  of  1929.^°  A  levy  of  4  percent  according  to  or 
measured  by  income  was  imposed  upon  both  banks  and  corporations. 
"Provision  was  made,  as  a  temporary  expedient  for  an  offset  for  real 
estate  taxes  as  well  as  for  personal  property  taxes  paid  to  localities. 
Personal  property  taxes  and  10  percent  of  real  property  taxes  paid 
locally  could  be  used  as  an  offset  with  the  proviso  that  the  total  offset 
could  in  no  instance  exceed  more  than  75  percent  of  the  franchise 
tax.  "11 

Owing  to  the  decline  in  bank  income  in  the  depression  and  to  the 
low  tax  rate  imposed  by  the  new  tax,  revenue  from  the  banks  fell  dras- 
tically. The  taxes  paid  by  banks  in  1929,  1930,  and  1931  averaged  only 
one-sixth  of  the  taxes  paid  in  1926,  1927,  1928,  the  last  years  of  the 
share  tax.^^ 

Concern  with  the  low  yield  of  the  new  tax  led  to  reexaminations  of 
the  problem  by  various  groups.  The  1931  joint  legislative  committee 
pointed  out  the  unique  advantage  enjoyed  by  the  banks:  "Where  they 
are  taxed  only  upon  their  real  property  and  by  an  excise  tax,  while 
all  other  corporations  are  taxed  either  directly  or  by  a  commutated  tax 
upon  their  real  property,  their  intangible  assets  (franchise)  or  by  an 
excise  measure."!^ 

3.   BANK  TAXATION,   1933  TO   PRESENT 

The  Tax  Kesearch  Bureau  Report  of  1933  concluded  that  the  total 
tax  burden  on  corporations  was  heavier  than  that  on  banks :  "...  it 
is  clear  that  banks  are  now  paying  a  smaller  percentage  of  their  net 
income  than  are  other  corporations  in  total  taxes.  "^^ 

The  remedy  offered  by  the  Tax  Research  Bureau  had  two  facets. 
First,  the  report  recommended  elimination  of  the  offset  provision  for 
equity  reasons.  Second,  it  recommended  a  new  tax  rate  on  banks  and 

•  1928  Special  Report,  op.  cit.,  p.  40. 
^'>  Statutes  of  1!>29,  Ch.  13. 
^  California    Senate,    Report   of   the    Senate   Interim   Committee   on   State   and   Local 

Taxation,  Part  3   (Sacramento,  1951),  p.  206. 
"Report  of  the  California  Tax  Research  Bureau  (Sacramento,  1933),  p.  75. 
^  Assevibly  Daily  Journal,  Jan.  23,  1931,  p.  31. 
"Tax  Research  Bureau,  op.  cit.,  p.  79. 
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corporations.  "If  the  offset  should  be  abolished,  a  rate  of  1.89  percent 
applied  to  the  net  income  of  corporations  would  have  produced  the  same 
revenue.  However,  this  rate  would  have  produced  much  less  revenue 
from  banks.  To  equalize  the  total  tax  burden,  state  and  local,  of  cor- 
porations and  banks,  it  will  be  necessary  to  ascertain  the  average  per- 
centage of  net  income  paid  by  corporations  in  the  form  of  personal 
property  taxes.  Addition  of  this  percentage  to  1.89  percent  would  pro- 
duce a  corresponding  burden  in  terms  of  net  income  on  banks.' '  ^^ 

The  bureau  recommended  setting  the  bank  tax  rate  partly  in  terms 
of  the  percentage  of  net  income  of  general  corporations  consumed  by 
personal  property  taxes.^^  Legislation  in  1933  made  this  recommenda- 
tion  effective. 

The  provision  for  setting  part  of  the  bank  tax  rate  according  to  the 
ratio  of  personal  property  taxes  paid  by  corporations  to  their  net  in- 
come has  been  a  source  of  controversy  and  litigation  from  that  day  to 
this  A  formula  rate  on  banks  was  provided  which  was  equal  to  the  in- 
come tax  rate  paid  by  general  corporations  plus  the  percentage  of  the 
personal  property  taxes  to  the  net  income  of  those  general  corporations, 
with  provision  for  a  maximum  rate.  The  basic  income  tax  rate  on  gen- 
eral corporations  and  banks  was  initially  set  at  2  percent,  with  the  maxi- 
mum tax  m  lieu  of  propertv  tax  upon  banks  at  4  percent.  Subsequently, 
the  basic  rate  was  raised  to  4  percent  and  then  to  51/2  percent,  where 
it  now  stands.  The  in-lieu  (or  2nd  installment)  rate  has  remained  at  a 
maximum  of  4  percent.  Thus,  the  total  tax  rate  on  banks  may  be  as  high 

as  91/2  percent.  .  .  . 

The  corporation  tax  rates  and  other  provisions,  as  they  prevailed 

from  1929  to  1959,  are  shown  on  Table  1.  .     ,  -,     •.-.  ^-u 

The  Executive  Officer  of  the  Franchise  Tax  Board  is  charged  with  the 
responsibility  of  determining,  by  the  31st  of  December  each  year,  the 
formula  rate  for  the  supplementary  tax  on  banks.  The  rate  is  set  after 
a  public  hearing  for  examination  of  the  data  on  which  the  rate  is  based. 
This  formula  method  of  determining  the  supplementary  tax  rate 
has  consistently  been  criticized  by  the  California  banks  as  unconstitu- 
tional and  as  being  improperly  applied  by  the  Executive  Officer.  The 
alle«-ation  of  unconstitutionality  was  disposed  of  by  the  U.b.  Supreme 
Court  decision  of  October  9,  1961,^^  which  denied  review  of  the  appeal 
of  California  banks  from  an  adverse  decision  of  the  Supreme  Court 

of  California  ^^ 

The  allegation  that  the  tax  was  improperly  applied  by  the  Franchise 
Tax  Commission  was  considered  by  the  1945  Legislature,  which  pro- 
vided for  the  deletion  of  the  personal  property  of  public  utilities  and 
of  their  income  as  factors  in  determining  the  formula  rate  applicable 
to  banks. 

^Ibid.,  p.  81. 
i»7bid.,  p.  79-82. 

"^sllc'urilfFl'st  National  Bank  et  al.  v.  Franchise  Tax  Board,  55c  2nd  407   (February 
23,  1961). 
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TABLE  I 
Corporation  Tax  Rates 


Income  year 

Item 

1929-32 

1933-341 

1935-36' 

1937-42 

1943-49 

1950-58 

1959  ff. 

1.  Genpral  porporations 

4% 
$25 

« 

4% 
t 

4% 

$25 

• 

2% 
$25 

2% 
Max.  of 

4% 

2%, 
Max  of 

4% 
$25 
t 

4% 
$25 

4% 

Max.  of 

4% 

4% 
Max.  of 

4% 
$25 
t 

4% 
$25 

4% 

Max.  of 

4% 

4% 
Max.  of 

4% 
$25 

i 

4% 

3.4%3 
$253 

3.4%' 

Max.  of 

4% 

3.4%' 
Max.  of 

4% 
$25' 

i 

3.4%» 

4% 
$25 

4%^ 
Max.  of 
4% 

4% 
Max.  of 

4% 
$25 
t 

4% 

5H% 

$1008 

2.  Banks 
a.  Tax  rate* 

(1)  1st  installment 

5y2% 

Max.  of 

(2)  2nd  installment*     .     ... 

4% 

3.  Other  financial  corporations 
a.  Tax  rate 

Max.  01 

(2)  2nd  in.':tallment5 

4% 
$100« 

X 

4.  Corporations  not  subject  to  bank 
and  corporation  franchise  tax 

5H% 

*  100  percent  of  personal  property  and  10  percent  of  real  property  taxes  up  to   75 

percent  of  franchise  tax. 

t  10  percent  of  real  property  taxes  up  to  75  percent  of  franchise  tax. 

$  All  personal  property  taxes,  1933  through  1936;  all  taxes  and  license  fees  except 
real  property  and  franchise  taxes,  1937  through  1938;  personal  property  taxes, 
motor  vehicle  "in  lieu"  tax,  and  personal  property  brokers'  license  fees,  1939 
throug-h  194  6;  all  of  foregoing  plus  license  fees  for  privilege  of  loaning  money, 
1947  through  1956  ;  all  of  foregoing  plus  use  tax  paid  by  savings  and  loan  asso- 
ciations, 1957  to  date. 

iThe  bank  and  corporation  franchise  tax  was  extended  to  Massachusetts  and  business 
trusts,  which  heretofore  had  been  exempt  from  taxation  (Stats.  1933,  p.  708).  Six 
years  later,  these  Arms  were  removed  from  the  scope  of  the  bank  and  corpora- 
tion franchise  tax  and  subjected  to  the  corporation  income  tax  (Stats.  1939, 
p.  2902). 

2  The  bank  and  corporation  franchise  tax  was  extended  to  public  utilities  which 
heretofore  had  been  taxed  on  gross  receipts   (Stats.  1935,  p.  960). 

'  Temporary  provisions  enacted  during  World  War  II  reduced  the  franchise  tax  rate 
by  15  percent.  This  temporary  reduction,  which  commenced  with  December  31, 
1943  income-year  retiirns,  was  renewed  in  1945,  1947,  and  1948,  but  was  allowed 
to  lapse  in  1949  with  income  years  ending  on  or  before  November  30,  1949 
(Stats.  1943,  p.  1579;  Stats.  1945,  p.  1290;  Stats.  1947,  p.  1866;  Stats.  1948, 
p.  15).  The  temporary  reduction  in  the  minimum  tax  from  $25  to  $21.25  was 
withdrawn  for  returns  for  income  years  ending  on  or  after  July  31,  1947  (Stats. 
1947,  p.  2S52). 

*  There  is  no  minimum  tax  imposed  on  banks  or  on  corporations  subject  to  the  corpo- 

ration income  tax. 

s  The  second  installment  rate  is  the  lower  of  two  figures  :  a  maximum  rate  and  a 
figure  which  approximates  the  ratio  of  the  aggregate  personal  property  taxes  of 
income-earning  nonflnancial  (and  1944  to  date,  nonutility)  corporations  to  their 
aggregate  net  income. 

•The  minimum  tax  imposed  on  credit  unions  was  reduced  from  $100  to  $25  provided 
their  gross  income  is  $20,000  or  less.  This  reduction  was  effective  with  income 
years  ended  on  or  after  April  1,  1960  (Stats.  1960,  Ch.  1).  The  minimum  tax  im- 
posed on  gold  mining  companies  which  have  been  inactive  since  1950  was  reduced 
from  $100  to  $25  effective  with  income  years  beginning  after  December  31,  1960 
(Stats.  1961,  p.  1413). 

SOURCE:  Franchise  Tax  Board.  Annual  Report;  Calendar  Year  196S. 

The  1963  amendments  to  the  Bank  and  Corporation  Franchise  Tax 
Act  provided  for  paying  tax  liabilities  at  an  earlier  date  than  hereto- 
fore. First,  the  privilege  of  paying  the  tax  in  installments  was  elimi- 
nated; second,  the  payment  of  taxes  was  accelerated  by  providing  for 
the  payment  of  a  portion  of  an  estimated  tax  each  year  on  the  basis 
of  the  estimated  income  for  that  year.^^ 

»  Senate  Bill  No.  5,  Chapter  2. 
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At  the  present  time,  all  California  business  corporations,  financial 
and  nonfinancial,  pay  a  franchise  tax  at  the  basic  rate  of  5.5  percent 
of  their  net  income.  Nonfinancial  corporations  pay  ad  valorem  taxes  on 
their  personal  property  at  the  local  rates.  Commercial  banks,  which  are 
exempt  from  these  local  personal  property  taxes,  pay  a  tax  in  lieu  of 
property  tax  to  the  state  on  their  net  income,  the  rate  of  which  is  fixed 
annually  as  previously  described,  up  to  a  maximum  rate  of  4  percent. 

D.  Revenue  from  Bank  Tax:  California  and  Other  States 

Before  considering  the  objections  to  the  present  method  of  taxing 
banks  and  the  alternatives  to  this  method,  we  shall  look  at  the  annual 
tax  revenues  collected  from  California  banks  from  1950  to  1960;  and 
then  compare  these  revenues  with  those  collected  by  other  states. 

1.    REVENUE   FROM   BANK  TAX   IN   CALIFORNIA 

Table  2  records  the  net  profits  of  banks  and  the  federal  and  state 
and  local  taxes  paid  by  these  banks  during  the  years  1950-60.  It  may 
be  seen  that  net  profits  rose  markedly  during  the  period  along  with 
tax  revenue  to  federal,  state,  and  local  governments.  However,  there 
was  very  little  overall  increase  in  the  proportion  of  net  income  absorbed 
by  taxes  This  proportion,  for  the  federal  government,  did  rise  during 
1952  and  1953,  when  an  excess  profits  tax  was  imposed  on  corporations, 
but  it  fell  back  again  and  ended  the  decade  about  where  it  began  The 
average  percentage  of  income  paid  by  California  banks  to  the  federal 
government  from  1950  to  1960  was  40.6  percent. 

The  state  tax  rate  on  bank  net  income  was  increased  from  4  percent 
in  1950-58  to  5^  percent  in  1959,  the  level  which  prevails  today.  This 
increase  is  reflected  in  total  state  and  local  taxes  for  1959  and  1960. 
From  1950  to  1960  California  banks  paid  an  average  of  11.7  percent 
of  net  income  in  total  state  and  local  taxes.  It  is  interesting  to  note 
that  the  California  Tax  Commission  found  that  the  banks  Paid  11.6 
percent  of  their  net  income  in  bank  share  taxes  to  the  state  m  1927. 
Thus,  since  the  1927  figure  does  not  include  local  property  taxes,  which 

»  The  bank  tax  rate,  n.  is  the  sum  of  two  tax  rates:  the  basic  corporation  income  tax  rate,  r„,  and  an  in  lieu  tax  rate,  n. 
The  latter  is  equal  to: 

Tp    —    TyTp 

(1)  Ti  =  , 

where  T,  is  the^p^sonal  property  taxes  paid  by  nonfinancial  corporations.,  and  Y  is  the  net  income  of  these  corporations. 

If  corporations  were  not  subject  to  personal  property  taxes,  their  net  income  would  be  increased  to  this  extent  (Tp) 
and  con™t"y  They  would  pay  more  income  taxes  (-  TyT,).  Hence,  persona  property  taxes  increase  corporations 
total  taxes^  not  by  r!;  but  by  W-  vyTp,  which  is  the  numerator  in  equation  (1).  u  is  subject  to  a  ceiling  of  4  percent. 
X  for  purposes  of  this  tax:  nonfinancial  corporations  exclude  some  corporations,  such  as  public  utiUties. 

Thus,  the  overall  bank  tax  rate,  Th,  is: 

Tp    —    TyTp 

(2)  ri>  =  Ty  +  Ti=ry+      Y  +  Tp     ' 
and  this  is  equivalent  to: 

Tp    +    TyY 

(2a)  rj  =  , 

or  to  the  sum  of  cortorltions  taxes  on  personal  property  and  net  income  divided  by  their  net  income  (including  personal 

^'if  w1  wrfte'rip  =  Tp.  where  Tp  is  the  average  property  tax  rate  and  P  is  assessed  value  of  property,  then: 
TpP  +  TyY        Tpp/y  +  r„ 

(3)  ri  =  =  —  . 

Therefore,  Z  tenk^ax  dependt  on  four  factors:  (A)  the  average  property  t^'^.^nrtrrefllTc.^mfoft'rJottions' 
poration  income  tax;  (C)  the  assessed  value  of  personal  property  of  corporations;  and  (D)  the  net  income  ol  corporations. 
a  1928  Report,  op.  cit.,  p.  34. 
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are  inelnded  in  the  data  in  Table  2,  the  banks  still  are  not  paying  as 
much  in  taxes  to  the  state  as  they  did  when  they  were  taxed  on  bank 

shares. 

TABLE  M 

Taxes  on  California  Banks:  1950-1960 

Federal  taxes  on  Total  state  and 

2\>f  profits  ^^^  "'^"'"^                       ^"^"^  *'"'^' 

of  hnnks  As  percent  As  percent 

before  taxes  Amovnt  of  net  Amount  of  net 

Year                    (in  millions)  (in  willions)  income  (in  millions)  income 

10r,0                           $l-"..6  $r.S.3  37.4%  $19.3  12.4% 

lO.ll ir,8.9  58.6  36.9  17.5  11.0 

10.-o'""__:_  _        178.0  75.0  42.1  16.2  9.1 

in-,3  I 204.6  94.9  46.4  18.2  8.9 

19-,4'"       '                249.0  104.3  41.9  26.7  10.7 

19.-.5                             217.8  89.7  41.2  26.8  12.2 

19r,6  " 248.5  102.4  41.2  27.6  11.1 

19-,7 244.0  101.1  41.5  30.5  12.5 

in.-8^"'-_     _          305.3  125.2  41.0  37.9  12.4 

inr-,Q     272.3  101.6  37.3  38.0  14.0 

ibno  "    348.7  137.1  39.3  51.1  14.6 

SOUPvCE  :  Federal  Deposit  Insurance  Corporation,  Annual  Reports. 

2.   STATE    AND   LOCAL    BANK   TAXES   IN   CALIFORNIA   AND   OTHER   STATES 

California  banks  do  not  pay  an  unusually  large  percentage  of  their 
net  income  in  taxes  to  the  state  and  local  governments.  Table  3  shows 
that  16  states  collect  more  taxes  from  banks  (relative  to  their  income) 


TABLE  III 
Percent  of  Net  income  Paid  in  State  and  Local  Taxes 


*  No  special  tax  on  banks. 

(2)    Percent  of  net  income  paid  in  state  and  local  taxes. 

Average  1950-19(J0.   F.D.I. C,  Annual  Reports. 

Based  on  Appendix  Table  5. 


(1) 

state 

(2) 
Percent 

(3) 
Principal 
method 

(1) 
State 

(2) 
Percent 

(3) 
Principal 
method 

1    Rhode  Island        

22.0 
21.4 
18.7 
18.5 
16.3 
16.1 
16.0 
15.5 
15.2 
15.0 
13.8 
13.7 
13.0 
12.7 
12.4 
12.1 
11.7 
11.4 
11.1 
10.2 
10.2 
10.1 
10.0 
9.7 
9.4 

Income 

Share 

Share 

Share 

Share 

Share 

Share 

Share 

Income 

Share 

Income 

Income 

Share 

Share 

Share 

Share 

Income 

Share 

Share 

Income 

Income 

Income 

Share 

Share 

Income 

26.  New  Hampshire—. 

27.  New  York 

9.4 
9.3 
9.2 
8.5 
8.4 
8.2 
8.0 
7.9 
7.8 
7.8 
7.7 
7.6 
7.1 
6.9 
6.8 
6.8 
6.8 
6.4 
6.2 
6.2 
5.9 
5.6 
4.3 
No  data 

Share 

Income 

28.  Pennsylvania 

29.  Arkansas 

Share 
Share 

30.  Colorado 

Income 

31.  Kansas 

Share 

32.  North  Carolina 

33.  Illinois 

Income 
Share 

34.  Missouri 

Income 

35.  Wyoming 

Share 

36.  Nebraska 

Share 

37.  Alabama 

Income 

38.  Wisconsin .--- 

Income 

39.  Florida 

Share 

40.  Iowa 

Share 

41.  West  Virginia 

42.  South  Dakota 

43.  North  Dakota 

44.  Washington 

45.  South  Carolina 

46.  Oklahoma 

Share 

Income 

Income 

19   Kentucky 

Income 
Income 

20.  Idaho 

47.  Utah 

Income 

48.  Delaware 

Share 

Income 

Income 

50.  Hawaii ]      iNo  oaia 

1 
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than  does  California.  The  table  ranks  all  states  according  to  this  cri- 
terion, and  it  records  the  percentage  of  income  paid  in  taxes  to  each 
state  and  the  principal  taxing  method  used. 

It  is  interesting  to  note  that,  of  the  16  states  which  collect  more  taxes 
from  banks  than  California,  12  use  the  share  tax  as  their  principal 
taxing  device.  The  remaining  four  use  the  franchise  tax.  If  the  top 
24  states  are  examined,  it  is  found  that  twice  as  many  states  (16)  use 
the  share  tax  as  use  the  franchise  tax  (8).  In  the  bottom  half,  more 
use  the  franchise  tax  (12)  than  the  share  tax  (11).  (Washington  uses 
neither.)  It  is  clear  that  the  share  tax  can  be  and  has  been  used  by 
the  states  to  collect  relatively  large  amounts  of  revenue. 

Since  1960,  two  states,  Kansas  (effective  January  1,  1964)  and  North 
Carolina  have  switched  from  the  share  tax  to  the  franchise  tax.  Also, 
the  new  states,  Alaska  and  Hawaii,  adopted  the  franchise  tax  with  rates 
of  2  percent  and  10  percent  respectively. 

Among  the  states  already  using  the  franchise  tax  in  1950,  the  main 
trend  has  been  an  attempt  to  get  more  revenue  by  raising  the  rates. 
Table  4  shows  the  states  which  increased  their  rates  during  the  1950 's 
and  the  rate  increases. 

TABLE  IV 

Increases  in  Income  Tax  Rates  During  the  1950's 

(1)  (2) 

State                                                                                                         From  To 

California   8-0%  9-5% 

Connecticut    3.0  5.0 

Minnesota 8.4  10.0 

Rhode  Island 4.0  6.0 

South   Dakota    3.0  4.5 

Utah    3.0  4.0 

Vermont    4.0  5.0 

SOURCE-  (1)  Report  of  the  Senate  Interim  Committee  on  State  and  Local  Taxation, 
Part  3,  (Sacramento,  1951),  p.  213.  (2)  Commerce  Clearing  House,  Inc.,  State  Tax 
Guide,  19  63. 

3.   RELATION  OF  PERSONAL  PROPERTY  TAX  RATE  TO  REVENUE  FROM  BANK  TAX 

The  revenue  from  the  bank  tax  is  made  up  of  two  parts.  The  first 
payment  is  5.5  percent  of  bank  net  income  from  all  sources.  This  pay- 
ment is  not  diretcly  affected  by  any  change  in  the  personal  property 
tax  rate.  The  second  payment  is  based  on  the  rate  which  is  set  by  the 
Franchise  Tax  Commissioner  each  year.  As  described  in  Chapter  C, 
this  rate  is  based  on  the  (adjusted)  amount  of  personal  property  taxes 
paid  by  corporations  and  by  the  net  income  of  corporations  (including 
personal  property  taxes  paid). 

Table  5  presents  the  computations  of  the  second-payment  rate  during 
the  period  1950  to  1962.  The  ceiling  rate  was  4  percent  throughout  the 
period,  and  in  the  last  six  years  of  the  period  the  ceiling  was  effective. 
The  adjusted  personal  property  tax  is  found  by  taking  the  personal 
property  tax  paid  by  corporations  (Tp)  and  subtracting  from  it  r^-Tp, 
where  Ty  is  the  basic  corporation  income  tax  rate  of  5.5  percent.  This 
subtraction  is  made  because,  if  property  taxes  were  not  imposed,  cor- 
porations' income  taxes  would  be  increased  by  Ty-Tp. 
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TABLE  V 
Determination  of  the  Bank  Tax  Rate 

Adjusted  personal 

property   tax  paid  Corporate  net  income 

by   corporations  plus   personal   property  Ratio 

Year               (in    millions)  tax    rate                        (in   percent) 

1950 $5G.9  $1990.4  2.859 

1951 66.4  2326.0  2.853 

1952 73.7  1993.6  3.745 

1953  _- 87.9  2155.2  4.076 

1954 93.6  2252.6  4.154 

1955 102.1  2760.1  3.698 

19.56 114.9  2944.9  3.903 

1957 147.5  2997.0  4.922 

1958  _- 156.7  2770.0  5.657 

1959 140.7  3230.3  4.356 

1960 149.1  3123.0  4.775 

1901 169.8  3305.4  5.136 

1962 180.0  3583.5  5.024 

SOURCE :  Franchise  Tax  Board,  Report  Preliminary  to  Determination  of  Bank  Tax 
Rates  various  years,  mimeo. 

Hence,  the  second-payment  rate  r^  is  eqnal  to : 

Tp    —    fyTp 

(1)  n  = ,  where  Y  is  the  net  income  of  corporations. 

F+  Tp 

Since  Tp  is  equal  to  the  average  tax  rate  on  personal  property  rp 
times  the  assessed  vakie  of  personal  property  (P),  we  can  write: 

Tp     •     P    —    Ty     ■     Tp     •     P  rp{\     —    Ty)     _ 

(2)  Ti  = =  ■ <  4% 

Y   +   TpP  Tp   +    Y/P 

Therefore,  the  second-payment  rate  depends  on  four  factors : 

1.  The  basic  corporate  income  tax  rate  ; 

2.  The  average  tax  rate  on  personal  property; 

3.  The  net  income  of  corporations ;  and 

4.  The  assessed  value  of  personal  property  of  corporations 

An  increase  in  the  personal  property  tax  rate,  other  factors  un- 
changed, would  increase  the  amount  of  personal  property  taxes  paid 
by  corporations.  The  ratio  of  their  property  taxes  to  their  income  would 
rise — and  this  ratio  would  rise  more  to  the  extent  that  Y/P  was  low 
(i.e.,  that  corporations  held  a  large  amount  of  personal  property  rela- 
tive to  their  net  income).  To  this  extent,  the  tax  rate  on  banks  would 
be  higher.-^  However,  during  the  last  six  years  (1957  to  1962),  the 
ratio  as  computed  each  year  has  been  higher  than  the  4  percent  maxi- 
mum rate  allowed  by  law.  Thus,  any  increases  in  personal  property 
tax  rates  in  this  period  would  not  have  increased  the  tax  revenue  from 
banks. 

For  analogous  reasons,  a  decrease  in  the  personal  property  tax  rate 
would  tend  to  decrease  bank  tax  revenue. 

iTi         (1  -  ry)Y/P 

^  Using  eauation  2  above,  we  have  —  =  >  0 

Jrp         {YiP  +  rp)» 
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E.  Objections  to  Present  Method  of  Taxing  Banks:  An  Evaluation 

Although  the  U.S.  Supreme  Court  decision  which  denied  review  of 
the  appeal  of  California  banks  from  an  adverse  decision  of  the  Supreme 
Court  of  California  presumably  settled  the  issue  of  bank  taxation  as  far 
as  the  State  of  California  is  concerned,  it  apparently  did  not  placate 
the  banks.  The  California  Bankers  Association  has  continued  its  pro- 
tests against  the  in-lieu  part  of  the  bank  tax. 

The  three  main  issues  revolve  around:  (1)  bank  dissatisfaction  with 
the  administrative  procedure  in  setting  the  in-lieu  rate;  (2)  the  valid- 
ity of  using  the  personal  property  of  other  corporations  as  the  basis 
for  setting  the  bank  rate;  and  (3)  the  allegation  that  property  taxes 
can  be  shifted  more  easily  than  income  taxes,  with  a  resulting  discrim- 
ination against  banks  as  compared  to  either  nonfinancial  corporations 
or  savings  and  loan  associations.  We  will  discuss  each  of  these  in  turn. 

1.   ADMINISTRATIVE   PROCEDURES 

The  appeal  of  the  California  banks  to  the  U.S.  Supreme  Court  raised 
three  issues,  two  of  which  were  directly  based  on  the  alleged  objection- 
able administrative  practices  in  setting  the  in-lieu  rate.  The  claim  was 
that  the  California  banks  were  being  deprived  of  their  property  with- 
out due  process  of  law  under  the  14th  Amendment.  (1)  The  banks  said 
they  were  denied  "the  right  to  a  full  and  fair  hearing  and  judicial  re- 
view of  the  tax  commissioner 's  factual  determinations ' '  which  had  the 
effect  of  permitting  the  commissioner  to  determine  the  "component 
factors  of  the  tax  rate  and  the  resulting  tax  liability  on  the  basis  ^  of 
secret  and  unidentifiable  evidence  without  such  hearing  or  review.  "^3 
(2)  The  banks  protested  that  the  assessing  authorities  in  California 
systematically  misclassify  real  property  as  personal  property,  with  the 
result  that  "the  commissioner  in  relying  upon  such  determinations 
erroneously  computed  the  rate  and  the  resulting  tax  liability  upon  the 
basis  of  an  overstated  personal  property  tax  component. ' '  ^4 

All  of  these  criticisms  along  with  the  replies  of  the  Franchise  Tax 
Board  are  covered  extensively  in  the  most  recent  study  of  the  bank 
tax.25  That  report  contents  itself  with  asking  the  question:  ''Does  the 
board  comply  with  the  requirements  and  intent  of  the  law  in  its  pro- 
cedures in  administering  the  act?"  The  answer  given  in  the  report  is: 
"Certain  of  these  questions  apparently  must  be  resolved  by  judicial 
determination  ..."  -*5  As  has  already  been  stated,  the  case  was  decided 

for  the  state.  .  t    •    7  • 

If  personal  property  of  corporations  is  to  be  the  basis  of  bank  m-lieu 
taxation,  then  equity  demands— not  only  for  banks  but  for  the  corpora- 
tions themselves— that  such  property  be  correctly  identified.  The  reader 
is  referred  to  Section  4,  and  Section  5,  Part  1  where  the  general  prob- 
lem of  the  administration  of  the  personal  property  tax  is  discussed. 

28  Report  to  the  Management  Committee  on  the  California  Bank  Tax  Case,  American 

Bankers  Association,  June  27,  1961,  p.  1. 
'^Riior^t^f'the   Senate   Interim   Committee  on   State   and  Local   Taxation,   op.   cit., 

pp.  218-21. 
M/btd.,  p.  221. 
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2.   PERSONAL   PROPERTY   OF    NONFINANCIAL   CORPORATIONS 
AND   BANK   TAXATION 

Should  the  personal  property  of  nonfinancial  corporations — even  if 
correctly  identified — be  used  as  the  basis  for  bank  taxes?  The  banks 
claim  that  it  should  not  be,  and  to  support  their  position  they  go  back 
to  the  conditions  and  discussion  surrounding  the  original  imposition 
of  the  in-lieu  tax. 

It  will  be  recalled  from  Chapter  C  that  the  tax  in  force  from  1929 
to  1932  was  a  4-percent  franchise  tax  on  all  corporations,  with  a  lim- 
ited offset  for  personal  property  taxes  paid.  However,  while  banks  did 
not  pay  the  latter  taxes,  many  corporations  paid  more  than  they  were 
allowed  to  offset.  Hence,  banks  were  taxed  at  4  percent  while  many 
corporations  were  taxed  in  excess  of  4  percent.  The  tax  was  therefore 
inequitable  as  between  banks  and  corporations. 

Analysis  of  the  franchise  tax  returns  reveals  that  many  corpora- 
tions pay  personal  propert.y  taxes  which  are  in  excess  of  allowable 
offsets.  To  that  extent  these  corporations  have  paid  franchise  and 
personal  property  taxes  amounting  to  more  than  4  percent  of  their 
net  income.  It  is  obvious  that  no  bank  has  paid  comparable  taxes 
which  are  as  great.^^ 

Furthermore,  the  above  makes  it  clear  that  some  corporations  paid 
more  taxes  to  the  state  relative  to  income  than  other  corporations  did, 
even  though  all  were  taxed  at  4  percent  of  income.  Hence,  it  was  felt 
that  the  tax  was  inequitable  between  some  corporations  and  others. 

It  will  be  noted  that  less  than  12  percent  of  the  corporations  tax- 
able under  the  act  benefit  from  the  offset  provisions  and  that  these 
corporations  pay  less  than  one-third  of  the  total  tax. 

The  law  has  established  net  income  as  the  measure  for  taxation  of 
corporate  franchises,  and  assessed  value  as  the  proper  measure  of 
local  tax  liability.  Consequently,  there  appears  to  be  no  valid  rea- 
son for  taxing  certain  corporations  at  smaller  percentages  of  their 
net  income  than  are  applicable  to  other  companies,  merely  because 
of  differences  in  property  holdings.  Therefore,  the  offset  cannot  be 
said  to  result  in  equitable  treatment  as  betw-een  corporations  them- 
selves.-^ 

Largely  for  these  reasons,  the  offset  provisions  were  repealed  and 
the  present  iii-licu  tax  imposed. 

The  California  banks  now  claim  that  the  present  method  of  taxing 
banks  results  in  discrimination  against  banks,  in  much  the  same  way 
that  the  previous  taxing  method  discriminated  against  corporations. 
All  banks,  it  is  claimed,  are  required  to  pay  9.5  percent  of  net  income 
in  taxes,  but  business  corporations  which  have  no  or  small  amounts  of 
personal  property  pay  less  than  this  to  the  state — as  little  as  5.5  per- 
cent of  net  income.  Therefore,  it  is  argued,  since  the  previous  taxing 
method  was  repealed  on  grounds  that  it  was  inequitable,  the  present 
method  should  also  be  repealed  for  the  same  reason. 

In  repealing  the  offset  provisions  in  1933  the  Legislature  acted 
upon  the  recommendation  of  the  Tax  Research  Bureau  that  the 

"  Suvimary  Report  of  the  California  Tax  Research  Bureau,  op.  cit.,  p.  79. 
»il>i<2.,  p.  SI. 
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offset  provisions  permitted  discrimination  between  business  corpo- 
rations because  it    [sic]    in  effect  permitted  a  different  rate  of 
franchise  tax  based  upon  the  amount  of  personal  property  owned 
by  the  individual  corporate  taxpayer.  The  same  principle  should 
apply  to  the  franchise  tax  on  banks  ...  It  cannot  be  said  that 
there  is  no  discrimination  against  banks  when  alj  banks  are  re- 
quired to  pay  a  franchise  tax  of  9.5  percent  of  income  whereas 
anv  business  corporation  which  does  not  own  tangible  personal 
property  pays  total  taxes  of  only  54  percent.^^ 
The  principal  issues  involved  here  can  best  be  sorted  out  if  we  look 
at  the  problem  by  means  of  an  example.  Assume  ^^f  ^^^^^  ,t,^\^.^-^^ 
personal  propertv  tax  and  an  income  tax-are  imposed  on  both  banks 
and  nonfinanciarcorporations.  Assume  that  both  groups  have  the  same 
net  income,  but  that  banks  have  less  personal  property  than  other  cor- 
porations ^^  Then  banks  would  pay  less  total  taxes  than  other  corpoia- 
tions— and  rightly  so  if  both  personal  property  and  income  are  con- 
sidered to  be  equitable  bases  for  taxation. 

To  illustrate  with  numbers,  suppose  that  a  5-pereent  tax  on  per- 
sonal property  and  a  10-percent  tax  on  net  income  are  imposed  on 
banks  and  otlfer  corporations;  that  each  group  has  $50  of  net  income; 
and  that  banks  own  $100  of  personal  property  and  other  corporations 
twice  that  amount.  We  then  get  the  following  results: 

Banks  Other  corporations 

Amount  of        Tax  on  Amount  of        Tax  on 

Personal  property $100                   $5  $200                 $10 

Net  income 50  &  ^  

Total  taxes f^  %q^ 

Total  taxes  as  percent  of  income ^0 /o  ^    / 

Total  taxes  as  percent  of  personal  property  10%  'i^" 

Banks  and  other  corporations  are  each  taxed  fairly,  but  because  other 
corporations  have  more  personal  property  they  pay  more  "J  total  taxes 
It  is  true  that  corporations'  total  taxes  are  a  larger  percentage  of  their 
net  income  than  are  the  banks'  taxes  but  banks  pay  more  taxes  rela- 
tive to  their  personal  property  than  do  other  corporations.  And  both 
results  are  simply  reflections  of  two  taxes  imposed  equitably  upon  two 
bases,  income  and  property. 

It  would  clearly  be  inequitable  to  ask  that  banks  pay  the  same  tota 
taxes  as  other  corporations-$15  in  the  above  example-even  though 
bo'h  groups  woukfthen  be  paying  taxes  equal  to  the  ^^me  percentage 
of  their  net  income.  Equity  between  two  groups  does  not  demand  hat 
each  pay  total  taxes  equal  to  the  same  percentage  of  income,  if  another 
Sx  base'  personal  property,  is  also  employed  by  J^-  taxing  aut^^^^^^^^^^ 
For  the  same  reason,  it  would  not  be  equitable  to  ask  both  groups  to 
pay  the  same  taxes  as  a  percentage  of  their  personal  property. 

^Tii^^iTA.  Steinmeyer,  Evolution  of  Banlc  Tax  Legislation  in  California,  Oct.  31.  1963. 

pp.  51,  53.  .     ,     ^  i  ,!n  1^^  /i;«^ii<s'^prl  below    However,  if  banks  hold  more 

''^ll'^^Jnl^'^lliny'''^^^^^^^^  ^-^  --^  ^^^^^  ^^^"  °^"^'- 

corporations. 
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If  eqnal  total  taxeis,  in  the  above  numerical  example,  are  nevertheless 
required,  then  the  property  tax  rate  on  banks  would  have  to  be  raised 
from  5  percent  to  10  percent,  while  that  on  other  corporations  remained 
at  5  pereent.21  This  Avould  obviously  discriminate  against  the  banks. 
The  results  are  shown  below. 

Banks Oiher  Corpnrnfions 

Amount  of     Tax  on  Amount  of     Tax  on 

Personal  property $100  $10  $200  $10 

Net  income 50  5  50  ,5 

Total  taxes $15  $15 

Total  taxes  as  percent  of  income 30%  30% 

Total  taxes  as  percent  of  personal  property  :  15%  71% 

Now,  if  personal  property  taxes  cannot  legally  be  imposed  on  banks, 
the  above  inequitable  result  can  be  obtained  in  another  way.  This  is 
to  impose  a  supplementary  income  tax  rate  on  banks,  which  is  equal  to 
the  property  taxes  paid  by  other  corporations  ($10)  as  a  percentage 
of  their  net  income  ($50)— or  a  rate  of  20  percent.^^  ^hus  banks  would 
pay  the  basic  income  tax  rate  of  10  percent  plus  an  additional  20  per- 
cent, or  30  percent  in  all.  This  would  yield  $15  in  total  taxes,  equal  to 
the  tax  payments  of  other  corporations. 

The  supplementary  bank  tax  of  20  percent  in  this  case  is  based  on 
the  personal  property  taxes  of  other  corporations  relative  to  their  in- 
come. This  method  is  equivalent  to  taxing  banks  directly  on  their  per- 
sonal property,  but  at  a  rate  twice  as  high  as  that  imposed  on  other 
corporations;  "twice  as  high"  because  personal  property  of  other 
corporations  is  twice  that  of  banks,  in  our  example. 

Both  of  these  taxes — the  higher  personal  property  rate  and  the  sup- 
plementary income  rate — discriminate  against  banks.-'^  If  banks  cannot 
be  taxed  directly  on  their  personal  property,  an  equitable  alternative 
is  to  impose  a  supplementary  income  tax  rate  on  them  equal  to  their 
personal  property  taxes  as  a  ratio  to  their  net  income ;  or,  in  the  above 
example,  at  a  rate  equal  to  10  percent.  Thus,  banks  would  pay  the 
basic  income  tax  rate  of  10  percent  plus  a  supplementary  rate  of  10 
percent,  or  $10  in  all. 

The  conclusion  to  which  this  discussion  leads  is  that,  if  personal 
property  taxes  cannot  be  imposed  on  banks  directly,  a  supplementary 
tax  on  their  income  should  be  based  on  their  personal  property  holdings 
and  not  on  those  of  other  corporations.  To  the  extent  that  other  cor- 
porations hold  larger  amounts  of  personal  property  than  do  banks, 
banks  are  discriminated  against  by  a  supplementary  rate  based  on 
corporations'  personal  property.  This  is  modified  to  the  extent  that  a 
ceiling  limits  the  in-lieu  rate  or  to  the  extent  that  those  corporations 
with  especially  large  holdings  of  personal  property  are  excluded  in 

*i  This   apsumes   the   income   tax   rate  is   given.   Alternatively,    the  banks'   income   tax 

could  be  raised  to  20  percent. 
*^  This  supplementary  rate  is  equal  to  rp(Pc/Fc),  where  rp  is  the  pergonal  property 

tax  rate,  Pc  is  the  assessed  value  of  personal  property  of  other  corporations  and 

Yi-  is  their  net  income. 
^  If    banks    held    more    personal    property    than    other    corporations,    the    attempt    to 

equalize    total    taxes    would    still    result    in    an    inequitalile    tax — only,    instead    of 

discriminating  against   banks,    it  would  discriminate  against  other  corporations. 
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computing  the  supplementary  rate,  i.e.,  pnblic  ntilities.^^  Of  course,  if 
all  corporations  ^vIth  higher  or  lo^ver  holdmos  of  persona  property 
(relative  to  their  incomes)  than  those  of  banks  ^^'^re  excluded  the 
supplementary  bank  rate  would  simply  be  based  in  effect  on  banks 
pe?sonal  property.  And  this  is  how  it  should  be.  Hence,  this  principle 
dictates  that  not  only  should  public  utilities  be  excluded  because  they 
hold  unusually  large  amounts  of  personal  property,  but  other  corpora- 
tions which  hold  unusually  large  or  small  amounts  of  personal  prop- 
ertv  should  be  excluded  as  well.  _        ,      •    7-      x  4. 

In  conclusion,  the  present  method  of  computing  the  tn-licu  tax  rate 
on  banks  cannot  be  defended  from  an  equity  standpoint,  because  it  .s 
based  on  other  corporations'  personal  property  and  not  on  that  ot 

^^^^^'  3.  TAX  SHIFTING  ARGUMENTS 

Even  if  the  in-lieu  rate  imposed  on  banks'  net  income  ^ere  «et  fairly 
in  accordance  with  the  previous  discussion,  it  is  claimed  that  banks 
would  still   be   discriminated  against   owing  to   the   extent   to   which 

various  taxes  can  be  shifted.  i„-.T^n«Pr1 

In  particular,  it  is  argued  that  the  personal  property  taxes  imposed 

on  business  corporations  can  be  shifted  more  easily  than  income  taxe. 

imposed  on  both  banks  and  other  corporations.  On  income  taxes,  Jacoby 

and  Weston  have  written :  ,       j- 

A  tax  measured  by  business  net  income  or  profits  does  not  ordi- 
narTly  possess  a  high  degree  of  ^^l^^^tabilit^s  because  it  doe.  not 
directly  affect  the  short-run  variable  costs  of  businesses.  Theiefore, 
fn  the  short  run,  the  incidence  or  burden  of  such  a  ax  remains 
substantially  upon  the  taxed  firms  under  ordinary  conditions.  In. 
may  now  be'regarded  a«  the  orthodox  and  --"^-llj^fYnTle's^S 
sis  of  the  incidence  of  a  tax  on  corporate  net  income  in  the  short 


run.' 


On  the  other  hand,  personal  property  taxes  on  goods  in  the  process 
of  manufacture  and  sale  would  appear  to  be  more  readily  shiftable  if 

''«Srnry,troXgr-this  argument,  the  in-lieu  tax  on  banks 
is  inel^Utable  because  it  cannot  be  shifted,  whereas  the  personal  prop- 
ortv  tax  on  cornorations  can  be  shifted.  .    ^     .    .-, 

The  sam^  argument  can  be  applied  to  the  banks  vis-a-v;is  the  savings 
«nd  loan  associations.  These  associations  pay  a  franchise  tax  of  9.5 
^eLnt  mSsured  by  their  net  income;  they  are  also  taxed  ocally  on 
S  pergonal  propertv.  However,  they  are  allowed  to  offset  the  per- 
sonal property  W  against  the  franchise  tax  owed.  The  purpose  of  the 
offset  I  t'i  put  thein  in  a  position  of  equality  with  banks  and  with 

s:^^  be  recalled   that  ^i^%^f^^J^^^£^r::^^f^^^i^  Se 

including   the   taxes  paid   ^Y   P'^'^'J  ^^^au^es   upon   tl  e  v  .^  ^^_^   ^^  ^^^^^  ^^^^ 

property   owned,  by   ^^'^em  and   str  king   an   '^^'^  J^  j^  ^^  t,,eir  ^et  income  as 

additional  rate  imposed  "^on  banks  bear^iae  ^a  corporations  bears  to  the 

?et  Kme  o°f'  S^rXe'/c^oVa^ti^o^n^!"  ^^I'l^.'^B^Uers  Assn..   Reply  to   Heport  on 
«N  S'"iac''obyVnrJ.'F'Ves{on!^^-Ec;nomic  Problems  of  In  Lieu  Taxation  of  Banks." 
'National  Tax  Journal,  Mar.  1963,  p.  4, 
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nonfinancial  corporations.  The  result  is  that  savings  and  loan  associa- 
tions pay  a  franchise  tax  equal  to  9.5  percent  of  their  income,  the 
same  as  banks.  However,  here  again  equality  is  not  achieved,  according 
to  the  argument  of  Jacoby  and  Weston,  because  that  part  of  the  tax 
which  is  on  personal  property  is  more  readily  shifted  than  the  part 
based  on  income. 

However,  Jacoby  and  Weston  carry  this  argument  much  further 
than  either  theory  or  empirical  work  would  support.  The  fact  is  that 
there  are  good  theoretical  reasons  for  believing  that  some  significant 
portion  of  income  taxes  are  shifted  in  the  short  run.  Thus,  Musgrave, 
in  the  standard  work  in  the  field,  sums  up  the  present  theoretical  posi- 
tion in  this  way: 

The  traditional  rule  that  a  profits  tax  cannot  give  rise  to  short- 
run  adjustments  in  price  remains  a  good  point  of  departure,  but 
hardly  more.  Without  falling  back  upon  the  "practical"  argu- 
ment that  businessmen  do  not  act  this  way,  we  find  a  variety  of 
situations  where  the  tax  may  lead  to  adjustments  in  price  and  out- 
put. These  include  the  return  to  working  capital,  monopoly  pric- 
ing under  restraint,  oligopoly  pricing,  and  situations  of  collective 
bargaining  where  the  firm's  ability  to  pay  is  taken  into  considera- 
tion. Possibilities  such  as  these  throw  considerable  doubt  on  the 
conventional  position  that  price  policy  remains  unaffected  in  the 
short  run.^° 

Aside  from  theoretical  arguments,  the  two  most  recent  empirical  stud- 
ies m  the  area  of  shifting  of  the  corporation  income  tax  came  to  dia- 
metrically opposite  conclusions.  Krzyzaniak  and  Musgrave  found  that 
the  corporation  income  tax  was  shifted  by  more  than  100  percent  in 
the  short  run."  The  other  study— that  of  Challis  Hall— found  that 
profits  taxes  were  not  significantly  shifted  in  the  short  run.^s 

Furthermore,  the  extent  to  which  almost  any  tax  is  shifted  is  an 
open  question.  There  have  been  no  definite  answers.  Thus,  Jacoby 
and  Weston  go  much  too  far  in  their  assertion  of  agreement  on  such 
questions.  This  being  so,  their  argument  based  on  such  agreement  is 
invalid. 

4.  SUMMARY 

In  summary,  if  personal  property  is  used  as  a  basis  for  taxation,  bank 
taxation  is  inequitable  to  the  extent  that  banks  are  taxed,  not  on  their 
own  personal  property,  but  on  others'  holdings  of  such  property;  and 
to  the  extent  that  the  administration  of  such  taxation  is  deficient.  There 
IS  no  definitive  evidence  to  support  the  assertion  that  banks  are  dis- 
criminated against  because  of  tax-shifting  differentials. 

F.  Alternatives  to  Present  Method  of  Taxing  Banks 

As  we  have  seen,  ff  other  corporations  hold  more  personal  property 
than  banks,  the  present  in-lieu  tax  discriminates  against  the  banks.  Per- 
haps  there  is  no  superior  alternative,  within  the  present  legal  frame- 

s«  Richard  A.  Musgrave,  The  Theory  of  Public  Finance,  New  York,  1959,  p.  286 

« Marian   Krzyzaniak   and    Richard    A.   Musgrave,    The   Shifting   of   the   Corporation 

mr^v,    iv°*^'^      ^^   (Johns  Hopkins  Press,   1963). 

Chalhs   A.  Hall,   Jr.,    Direct   Shifting  of   the   Corporation   Income   Tax   in  Manufac- 
iQcT^'      0-1*^^;?  ""**  Proceedings  of  the  American  Economic  Association/'  May, 
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work,  to  the  current  method  of  bank  taxation.  But  several  proposals 
have 'been  made,  and  it  is  necessary  to  examine  them. 

^\e  will  first  consider  a  proposal  to  set  the  m-lieu  rate  at  approxi- 
mately 1  percent.  We  then  turn  to  two  general  proposals,  to  tax  banks 
like  uonfinancial  corporations,  and  to  tax  nonfinancial  corporations 
like  banks.  We  conclude  this  section  with  some  recommendations. 

1.   SET   IN-UEU   RATE   AT    1    PERCENT 

The  California  Bankers  Association  favors  bank  taxation  that  would 
impose  the  basic  income  tax  rate  (5.5  percent)  on  banks  plus  an  addi- 
tional percentage  to  allow  for  personal  property  taxes  not  paid  by 
banks.  This  additional  percentage  has  been  stated  to  be  m  the  neigh- 
borhood of  1  percent. 

Recently,  Jacoby  and  Weston  attempted  to  measure  the  personal 
property  taxes  that  would  have  been  paid  by  California  banks  it  they 
had  been  taxed  in  the  same  manner  as  nonfinancial  corporations  during 
the  periods  1932^9  and  1950-59.^9  Their  main  findings  are  as  follows: 
The  major  categories  of  personal  property  held  by  banks  are 
furniture  and  fixtures  and  coin  and  currency.  Other  items  o±  per- 
sonal property  are:  automobiles,  bullion,  gold  dust,  inventories  of 
stationery  and  supplies,   and  repossessed  property  arising  ±rom 
consumer  loans.  For  all  forms  of  personal  property  other  than 
money,  the  calculation  procedure  could  readily  be  pertormecl :  tJae 
total  amounts  of  personal  property  were  summed  and  an  average 
propertv  tax  rate  was  applied.  i    ij  u 

The  determination  of  the  appropriate  taxes  on  money  held  by 
California  banks  involves  some  complexities.  Since  it  is  well  known 
that  only  a  small  fraction  of  the  money  held  by  the  public  and  sub- 
iect  to  assessment  is  actually  assessed,  it  would  be  obviously  un- 
fair to  assume  that  100  percent  of  bank-held  money  would  be 
assessed.  It  is  reasonable  to  assume  that  money  held  m  banks  wou  d 
be  assessed  to  the  same  extent  that  money  outside  banks  is  actually 
assessed.  Accordingly,  estimates  of  money  assessment  ratios  were 
developed.  The  percent  of  currency  and  coin  subject  to  personal 
property  taxes  which  was  actually  assessed  averaged  1.34  percent 
for  the  1930 's,  .75  percent  for  the  1940 's,  and  3.0-4  percent  for  the 
1950 's  The  money  assessment  percentages  Avere  multiplied  by  the 
values  of  the  coin  and  currency  held  by  California  banks  on  assess- 
ment dates  to  obtain  the  amounts  of  personal  property  taxes  which 
would  have  to  be  paid  on  money.  . 

The  total  personal  property  taxes  which  would  have  been  paid 
by  California  banks  during  the  years  1932-1949  averaged  about 
5  percent  of  their  annual  net  income;  for  1950-19o9  they  aver- 
ao-ed  about  1  percent.  The  actual  in-lieu  tax  rate  was  between  ^ 
aSd  4  percent  for  most  of  the  earlier  years,»and  averaged  almost 
4  percent  for  the  period  1950-1959.  The  cumulated  excess  of  the 
in  lieu  tax  over  the  personal  property  taxes  which  would  have  been 
paid  by  California  banks  for  the  years  1932-1949  was  some  $20 
million;  for  1950-1959  it  was  $G8  million.^" 

»  Jacoby  and  Weston,  op.  cit.,  pp.  7-8. 
*<>Jbid.,  pp.  7-8 
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The  above  calculation  of  the  amount  of  taxes  that  banks  would  have 
paid  on  their  personal  property  relies  on  a  very  low  assessment  of  coin 
and  currency.  Jacoby  and  Weston  used  a  figure  representing  the  per- 
centage of  coin  and  currency  that  was  actually  assessed  to  other  holders 
(3.04  peri-ent  for  the  1950 's).  However,  the  law  states  that  coin  and 
currency  are  to  be  "taxed  in  proportion  to  value."  If  the  assessor 
adhered  to  the  law,  and  there  is  no  reason  to  suppose  that  he  would 
not,  he  would  be  obliged  to  assess  any  coin  and  currency  that  he  knew 
of  at  the  regular  rate. 
_  The  Jacoby- Weston  argument  implies  that  any  taxpayer  has  the 
right  to  declare  only  part  of  his  tax  base  for  tax  purposes  if  he  knows 
or  suspects  that  others  are  doing  this.  Thus,  presumably  wage  earners, 
under  the  personal  income  tax,  would  be  justified  in  declaring  only  a 
part  of  their  wages  if  they  felt  that  other  taxpayers  were  being  taxed 
on  only  part  of  their  receipts. 

If  coin  and  currency  are  subject  to  personal  property  taxes,  as  they 
are,  but  if  some  taxpayers  are  not  being  taxed  on  their  full  holdings, 
the  solution  is  not  to  extend  the  results  of  poor  assessment  procedures 
to  areas  where  good  assessment  is  possible.  Rather,  the  proper  solution 
is  to  improve  assessment  methods  where  they  most  need  improvement; 
or,  if  this  is  too  costly,  to  eliminate  the  tax  altogether. 

Thus,  alternative  calculations  should  be  made,  assuming  that  bank- 
held  coin  and  currency  would  be  "taxed  in  proportion  to  value"  in 
accordance  with  the  law.  These  calculations  are  recorded  in  Appendix 
Tables  3  and  4.  In  these  tables,  the  Jacoby-Weston  data  are  used,  but 
it  is  assumed  that  bank-held  coin  and  currency  are  assessed  at  50  per- 
cent of  value,  as  is  other  tangible  personal  property  in,  for  example, 
Los  Angeles  County.^^ 

Instead  of  total  personal  property  taxes  of  about  1  percent  of  net 
income  (.75  average  for  1950-1959  as  computed  by  Jacoby  and 
Weston),  these  taxes  average  3.17  percent  of  net  income  for  1950-1959. 
The  average  in-lieu  rate  for  the  same  period  was  3.71  percent.  Instead 
of  a  "cumulated  excess  of  the  in-lieu  tax  over  the  personal  property 
taxes  which  would  have  been  paid  by  California  banks"  for  the  years 
1950-59  of  $68  million  ^^  the  use  of  the  new  assumption  results  in  a 
maximum  of  $14  million.^^ 

It  appears,  therefore,  that,  if  coin  and  currency  had  been  assessed 
a.nd  taxed  properly,  banks  would  have  paid  about  one-half  percentage 
point  less — not  three  percentage  points  less — if  the  in-lieu  rate  had 
been  based  on  their  personal  property  rather  than  on  that  of  non- 
financial  corporations.  This  result  depends  entirely  on  how  coin  and 
currency  of  banks  are  taxed.  The  bankers  of  course  realize  this  better 
than  anyone  else.  For  example,  the  attempt  to  amend  Section  5219 
(H.R.  3175,  82nd  Congress),  which  was  promulgated  by  the  American 
Bankers  Association  and  the  National  Tax  Association,  contained, 
among  other  provisions,  an  authorization  to  tax  national  banks  on 
their  personal  property.   However,   it  was  carefully  stipulated  that: 

*iLos  Anf^eles  County  has  recently  reduced  its  assessment  ratio  on  tangible  personal 

property  to  25  percent. 
*"  IhuL,  p    8  ;  and  Appendix  Table  1,  Row  7. 
^Appendix  Table  S,  Row  7. 
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"For  the  purposes  of  this  subsection   coin,  buUion   and  currency  shall 
Tint  hP  rleemed  to  be  tanpible  personal  property.  i     •    •  +  „ 

If  coin  and  currencv  are  taxed  as  personal  property,  an  administra- 
tive'prTblem'may'r.se  because  of  the  shipment  of  com  aM  currency 
4-  f  +u«  v^qtiVq  -iiK^t  before  the  tax  assessment  date,  inis  couia  oe 
Solved  bvutiltLff  call  date  rather  than  a  fixed  assessxent  date^ 
Rank  submit  condition  renorts  to  supervisory  authorities  .vhich  are 
bied  on'cTu  daTes,  to  preVent  the  banks  ^^^^^T'::^^^Vt\:^i 
financial  condition  These  condition  reports  could  be  used  b>  the  states 
fo  as  es  the  tax  due  on  coin  and  currency.  For  example  the  figures 
V:Z  Zr  condition  reports  -bmitted  each  ,.ar  could  be^a^^^^^^^^ 
for  each  bank  to  give  an  average  amount  of  com  and  currency  neia 
on  which  the  tax  could  then  be  assessed 

In  summarv,  the  proposal  to  set  the  in-lieu  rate  at  1  percent  is  based 
on  the  banks'  contention  that  this  is  the  rate  they  ^^^^^  P/^; ^ tax 
eou  d  be  taxed  on  their  own  personal  property  instead  of  by  a  tax 
based  on  personal  property  held  by  oth-  corporations,  t  ^as  W 
I,  .^„  +Via+  nnrlpr  the  Drescut  law  defijimg  com  ana  currency  as 
t^:^r::ZZZ,;^e  rate  ^^e  banks  would  ha.,  p^^^^^^^^^ 
aged  more  than  3  percent  of  net  income  from  19o0-19o9.  H  the  in  aeu 
rate  is  to  be  lowered  to  reflect  the  personal  property  of  banks  instead 
0?  thLt  of  other  corporations,  this  rate  should  be  set  close  to  3  percent, 
and  not  the  1  percent  advocated  by  the  bankers. 

2.  TAX  BANKS   LIKE   NONFJNANCIAL  CORPORATIONS 

The  1  percent  in-lmt  tax  proposal,  just  discussed,  does  not  contem- 
nlate  a Iterin^^  federal  law  in  order  to  impose  persona  property  taxes 
on  national  banks.  However,  an  alternative  proposal  does  contemplate 
such  a  chan'e-  this  is  the  proposal  to  tax  the  personal  property  of 
banks  in  thefame  wav  as  corporation  personal  property  is  taxed.  Since 
su?h  banklaxation  is  now  prohibited,  this  would  require  amendment 
of  federal  law— specifically.  Section  d219. 

Jacobv  and  Weston  have  recently  offered  this  alternative,  the  heart 
of  which  lies  in  the  preferential  treatment  of  com  and  e^rrenc^^-  They 
su--est  three  possible  ways  of  treating  com  and  currency.  First,  corn 
anT  currencv  could  be  assessed  to  banks  in  the  same  ratio  as  it  is 
assessed  outride  banks.  This  method,  they  admit,  would  not  be  easily 
rdSSstered  ''The  practical  difficulty  here  is  that  the  ja^^cul^^^^^^^^^ 
the  monev  assessment  ratios  is  a  highly  mvolved  and  laborious  task. 
As  nointed  out  in  the  previous  chapter,  the  imposition  of  a  new  tax 
whir?elies  on  the  inadequate  enforcement  of  the  same  tax  m  other 
spctors  of  the  communitv  cannot  be  recommended. 

%ZlT^  the  authors  ^su--est  a  classified  tax  system  with  low  rates 
on  Sn^ibls  including^coin  and  currency.  This  would  encourage 
ullf:-^lst:nt"of  money  and  "make  1-  discriminato^^^  the  t  ation 
of  the  full  amount  of  money  held  by  banks.  ,\  ^^^!,.'^'%f„l  1,,' 
monev  held  bv  banks  would  be  assessed  and  taxed  but  at  special  low 
?ates'The  State  of  California  has  had  a  classified  tax  on  intangibles 


"  S. 2547   (81  Pt  Congress). 

«  Jacoby  and  Weston,  op.  c\t.,  p.  d. 

*»  Ibid.,  p.  9. 

'■■'Ibid.,  p.  9. 
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for  many  years — the  solvent  credits  tax.  This  tax  has  never  been  very 
hijrhly  regarded  and  in  fact  its  elimination  has  been  suggested.  The 
Northern  California  County  Supervisors  Association  has  testified  fav- 
oring elimination  of  this  tax  "on  grounds  of  administrative  feasibility 
and  productivity,  holding  that  'income  from  the  taxation  of  intangibles 
is  not  sufficient  to  cover  the  cost  in  time  and  money  that  is  consumed 
in  tlie  collection  of  taxes  on  these  intangibles  .  .  .'  "  ^^ 

Third,  Jacoby  and  Weston  advance  the  proposal  of  the  National  Tax 
Association  and  the  American  Bankers  Association.  This  alternative 
would  allow  states  to  tax  banks  directly  on  their  personal  property, 
excluding  money.  The  authors  claim  that:  "Of  the  alternatives  con- 
sidered, this  proposal  seems  superior  on  both  theoretical  and  practical 
grounds.  It  avoids  the  discrimination  of  the  in-lieu  system  of  taxation, 
with  a  minimum  of  change  in  tax  practices. "  ^^ 

The  above  three  versions  of  this  general  proposal  give  highly  favor- 
able treatment  to  banks'  holdings  of  coin  and  currency  without  advanc- 
ing any  good  reasons  for  such  treatment.  Moreover,  the  proposal  seems 
impractical  in  that  its  success  depends  on  the  amendment  of  Section 
5219,  and  for  years  this  section  has  withstood  wave  after  wave  of  as- 
saults. It  is  relevant  at  this  point  to  review  recent  efforts  to  amend  the 
section,  if  onl}^  to  gain  an  appreciation  of  the  strength  of  the  opposi- 
tion against  amendment. 

Recent  Efforts  to  Amend  Section  52 19 

The  amendment  of  Section  5219,  as  finally  agreed  upon  by  committees 
of  the  American  Bankers  Association  and  the  National  Tax  Association 
after  lengthy  discussions,  was  first  introduced  in  the  81st  Congress  in 
1949  as  S.  2547  and  H.R.  7896.  H.R.  3175  was  introduced  in  the  82nd 
Congress  in  1951. 

The  main  objective  of  these  bills  was  to  invalidate  by  congressional 
act  the  in-lien  tax  or  so-called  built-up  rate.  The  bills  would  not  allow 
states  to  tax  the  income  of  national  banks  at  a  rate  higher  than  the 
highest  rate  of  like  character  on  the  income  of  other  corporations.  The 
adoption  of  this  amendment  would  have  invalidated  California's  addi- 
tional tax,  and  also  the  excise  taxes  levied  by  other  states  on  banks 
which  exceeded  the  rate  imposed  on  other  business  corporations.^" 

S.  2547  was  reported  favorably  by  the  Senate  Banking  and  Currency 
Committee  and  passed  by  the  Senate  that  year.  Before  any  action  on 
the  bill  was  taken  in  the  House,  opposition  developed  from  a  number 
of  the  state  bankers  associations  which  led  to  a  special  meeting  of  the 
Administrative  Committee  of  the  American  Bankers  Association  in 
January  1952.  At  this  meeting,  15  state  associations  expressed  opposi- 
tion to  the  bill. 

The  opposition  to  the  proposed  amendment  was  led  by  the  Missouri 
Bankers  Association  which  complained  that  "the  bankers  of  California 
do  not  like  their  built-up  rate  and  desire  to  outlaw  it  by  the  proposed 
amendments.  Their  gain  in  this  regard  would  result  in  rendering  in- 


*8Rerort  of  the  Senate  Interim  Committee  on  State  and  Local  Taxation,  Part  Two, 
The  Taxation  of  Personal  Property  in  California,   (Sacramento,   1955)   p.   63. 

*»  Jacobv  and  We.ston,  op.  cit.,  p.  9. 

w>  The  Position  of  the  Missouri  Bankers  Association  in  Regard  to  the  Proposed  Amend- 
ments to  Section  5219,  (Columbia  Mo.,  May  1954)  pp.  30-31. 
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valid  the  present  excise  tax  laws  by  which  national  banks  are  taxed 
in  the  States  of  Missouri,  Colorado,  Minnesota,  North  Dakota  South 
Dakota,  Oklahoma,  Alabama  and  Arizona. "  •'^^  State  and  national  banks 
in  Missouri  pay  an  excise  tax  measured  by  net  income  of  7  percent, 
with  o-ross  income  including  what  is  otherwise  tax-exempt  income,  i  his 
7-percent  rate  ...  was  deemed  ...  to  be  the  equivalent  of  franchise, 
income,  and  tang:ible  personal  property  taxes  paid  by  other  corpora- 
tions ' '  ^-  The  Missouri  bankers  further  complained  that  in  order  to 
conform  the  tax  law  of  Missouri  ...  it  would  be  necessary  to  change 
the  method  of  taxing  ell  other  corporations  in  order  to  tax  validly 
national  banks  in  Missouri,  or  as  the  only  other  alternative,  it  would 
be  necessary  to  change  the  1945  Constitution  of  Missouri  m  order  that 
national  banks  might  aj?ain  be  taxed  on  the  share  tax  basis. 

At  the  conclusion  of  the  meeting  of  the  administrative  committee,  the 
following  resolution  was  adopted : 

The  Administrative  Committee  of  the  A.B.A.  hereby  reaffirms  the 

principles  long  ago  expressed  and  several  times  repeated,  that  the 

banks  in  the  national  banking  system  pay  their  just  and  equitable 

share  of  state  taxes,  but,  at  the  same  time,  should  be  effectively 

protected  against  tlie  imposition  by  the  respective  states  of  taxes 

upon  national  banlcs,  which  discriminate  against  such  banks  as 

compared  with  other  corporate  taxpayers.^'' 

A  recommendation  also  was  made  that  the  association  continue  its  study 

with  the  National  Tax  Association  in  an  effort  to  develop  a  satisfactory 

amendment  and  that  pending  this  further  ^^udy  ^no  ac  ion  shall  be 

taken  to  urge  consideration  of  H.R.  3175  now  pending  in  the  House  ot 

^'si'ncTieS? There  have  been  no  further  attempts  to  amend  Section 
5219  through  the  introduction  of  bills  in  Congress.  However,  the  issue 
is  by  no  means  a  dead  one.  The  California  Bankers  Association  has  con- 
tinued its  efforts  to  line  up  support  for  an  amendment  to  the  section^ 
In  late  1963  a  meeting  was  held  at  which  Mr^  Hugo  A.  ftemmeyer  of 
the  California  Bankers  Association  presented  the  case  to  the  ABA 
a-ain  However,  the  5219  committee  felt  that  this  section  had  net 
benefits  and  that  the  A.13.A.  should  not  support  any  set  of  amendments 
which  would  hurt  bankers  in  other  states.  It  was  also  felt  that  Section 
5219  should  be  left  as  it  now  stands  unless  California  bankers  can  pro- 
pose a  set  of  amendments  that  can  draw  widespread  support  througii- 

^^W  R^ Courtney,  President  of  the  Missouri  Bankers  Association,  ex- 
Dressed 'the  view  that  "the  bankers  of  Missouri  believe  that  the  prob- 
lems of  California  national  bankers  should  be  worked  out  by  them  at 
the  local  level  with  their  own  legislature,  rather  than  at  the  national 
level  in  Congress,  particularly  when  solution  at  the  national  level  is 
opposed  by  and  materially  injures  the  banks  m  a  number  of  other 
states  as  is  the  situation."  ^« 


Bi  Hid.,  p.  22. 
^'  Ibid.,  p.  10. 
M/birf.,  p.  10. 
"  Ibid.,  p.  24, 
^  Ibid.,  V.  24. 
'>»Ibid.,  p.  10. 
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The  conclusion  which  emerges  from  this  resume  of  developments  is 
that  any  amendment  of  the  federal  law  governing  taxation  of  national 
banks  by  the  states  is  unlikely  in  the  foreseeable  future. 

3.   TAX   NONFINANCIAL   CORPORATIONS   LIKE    BANKS 

One  solution  to  the  problem  of  equity  betwee]i  banks  and  nonfinancial 
corporations  is  available  without  federal  legislation.  The  personal  prop- 
erty tax  on  corporations  could  be  abolished  and  the  regular  franchise 
tax  rate  on  all  banks  and  corporations  increased  to  make  up  the  loss  in 
revenue. 

A  strong  case  can  be  made  for  the  abolition  of  the  personal  property 
tax  on  corporations.  In  1953  a  study  was  undertaken  by  the  California 
Senate  Interim  Committee  on  State  and  Local  Taxation  in  "response 
to  requests  from  various  business  and  agricultural  groups  and  associa- 
tions that  the  committee  inquire  into  the  taxation  of  personal  property 
in  California  and  develop  remedies  for  the  inequities  which  allegedly 
characterize  the  present  local  ad  valorem  tax."  ^^ 

The  committee  found  many  serious  weaknesses  in  the  ad  valorem 
taxation  of  personal  property.  Some  of  these  are  as  follows :  ^^ 

1.  The  burden  of  the  tax  is  distributed  ine(iuitably  because  the  tax 
"cannot  be  applied  universally  and  uniformly  to  widely  varying 
types  of  property." 

2.  The  tax  does  not  meet  the  ability-to-pay  principle,  which  rests  on 
income  and  not  property. 

3.  The  tax  does  not  meet  the  benefit  principle,  either,  because  the 
benefits  of  government  services  are  widespread  and  do  not  neces- 
sarily follow  property  ownership  patterns. 

4.  The  tax  cannot  achieve  equality  among  persons,  because  it  is  on 
things. 

5.  The  tax  tends  to  be  regressive  in  its  impact  because  "of  the  wide- 
spread tendency  for  properties  of  lower  value  to  be  assessed  at  a 
higher  ratio  to  actual  value  than  is  the  case  for  properties  of 
higher  value  ..." 

6.  The  tax  is  vague  enough  to  encourage  negotiation  and  personal 
influence  "and  create  an  unhealthy  atmosphere  of  caprice  in  place 
of  clear-cut  official  responsibility." 

7.  "As  administered,  including  fixed  lien  dates,  the  personal  prop- 
erty tax  results  in  periodic  dislocation  of  transportation  and  stor- 
age facilities,  and  the  impossibility  of  uniform  administration 
places  some  firms  at  a  competitive  disadvantage." 

Inventories  are  one  of  the  largest  components  of  personal  property, 
and  some  of  the  chief  criticisms  in  the  commictee's  report  of  the  per- 
sonal property  tax  were  directed  to  their  treatment.  There  are  problems 
arising  from  the  valuation  of  inventories  as  of  a  certain  date  rather 
than  by  an  averaging  technique.  There  are  complaints  regarding  the 
"great  disparities  among  tax  rates  on  inventories  throughout  the 
state."  5^  On  this  subject  of  inventories  the  report  concluded:  "How- 

"  Taxation  of  Personal  Property  in  Calif.,  op.  cit.,  p.  5. 
^Ihid.,  p.  22. 
«»ibid.,  p.  58. 
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ever  even  with  efficient  technical  assessment,  some  inequities,  inherent 
in  the  nature  of  inventory  taxation  will  remain.  Although  this  is  true 
in  some  degree  of  all  property  taxation,  it  applies  with  particular  force 
to  the  ad  valorem  taxation  of  personal  property  used  in  business,  and  is 
the  basis  of  much  of  the  current  agitation  for  the  exemption  from 
taxation  ...  of  business  inventories. ' '  ^^ 

Witnesses  who  testified  at  the  hearings  on  behalf  of  business  gener- 
ally favored  the  elimination  of  the  personal  property  tax,  particularly 
the  taxation  of  business  inventories.  This  of  course  is  not  necessarily 
a  strike  against  the  tax,  but,  if  it  does  have  serious  inherent  weaknesses, 
it  could  be  eliminated  without  widespread  opposition  from_  business. 
Moreover,  the  elimination  of  this  tax  would  permit  the  elimination  of 
the  in-lieu  tax  on  banks,  against  which,  as  we  have  seen,  there  have  been 
numerous  complaints. 

Therefore,  a  happy  solution  should  be  the  abolition  of  both  taxes. 
How  would  the  revenue  loss  be  made  up?  The  most  likely  source  is  that 
of  net  income  for  which  there  ' '  is  much  to  be  said  ...  on  grounds  of 
equity,  administration,  and  productivity. ' '  ^^ 

TABLE  VI 

Rate  Necessary  to  Make  Up  Revenue  Loss  if  Personal  Property  Taxes 
Abolished  on  Corporations 
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Bank 

Total 
net 

Corpora- 
tion 
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tion 
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Bank 

franchise 

Rate 

necessary 
to  pecure 

Rate 
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Rate 
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income 

income 
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(in 

tax 
(in 

property 
tax  (in 

tax 

(in 

Total 
(in 

the  .same 
revenue 
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banks 
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millions) 

millions) 

millions) 

millions) 

millions) 

millions) 

millions) 

(percent) 

(percent) 

(percent) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

1950 

1990.4 

167.1 

2157.5 

79.3 

57.3 

11.5 

148. 1 

6.87 

6.88 

0.86 
6.86 
7.74 
8.07 
8.15 
7.70 
7.90 
8.92 
9.65 
9.55 
10.27 
10.63 

1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 

2326.0 
1993.6 
2155.2 
2252.6 
2760.1 
2944.9 
2997.0 
2770.0 
3230.3 
3123.0 
3305.4 

158.8 
179.7 
208.6 
264.3 
220.4 
241.4 
247.6 
342.8 
268.4 
354.3 
387.8 

2484.8 
2173.3 
2363.8 
2516.9 
2980.5 
3186.3 
3244.6 
3112.8 
3498.7 
3477.3 
3693.2 

92.1 
76.6 
82.5 
86.2 
106.2 
113.0 
113.7 
104.3 
159.9 
163.1 
171.9 

67.5 
77.7 
91.4 
97.4 
106.2 
119.6 
153.5 
163.1 
148.7 
157.5 
179.4 

10.9 
13.9 
16.7 
21.1 
17.0 
19.0 
19.8 
27.4 
25.5 
33.7 
36.5 

170  5 
168.2 
190.6 
204.7 
229.4 
251.6 
287.0 
294.8 
334.1 
354.3 
387.8 

6.86 
7.74 
8.06 
8.13 
7.70 
7.90 
8.85 
9.47 
9.55 
10,19 
10.50 

7.73 
7.99 
7.99 
7.69 
7.88 
8.00 
7.99 
9.50 
9.50 
9.42 

Average  r 

ate 

8.48 

8.12 

8.53 

(1)  Corporation  net  income  +  corporation  personal  Pi-oPerty  taxes  paid-Franc^^^^^ 
Tax  Board.  Report  Prehmiwiry  to  Determmation  ''/  /''^  Ban/c  Tax  ^ate  (^) 
Bank  net  income,  Franchise  Tax  Board,  Aninutl  Reports;  (3)  Col.  1  plus  Loi.  J  , 
H)  Taxes  on  nonutility  corporation  net  income,  Rcpor  ^'•e'^;!"»«7^^^„fi^^t^;: 
minntion  of  the  Bank  Tax  Rate:  (5)  Personal  property  tax  paid  by  (nonutihty)_ 
corporations.  Report  Preliminary  to  Oelermmuticn,  n/  the  ■^^7^'^.  '^,^.  ^  "7.' 
ffil  Taxes  on  bank  net  income.  Franchise  T:ix  Board,  Annunl  RcpoUs  (7) 
Col.  Tplu!s  Col.  5  plus  Col.  C;  (8)  Col.  7  divided  by  Col.  3;  (9)  Col.  6  divided 
by  Col.  2;   (10)  Col.  4  plus  Col.  5  divided  by  Col.  1. 

We  have  calculated  the  uniform  franchise  tax  rates  that  would  have 
elicited  the  same  total  revenue  (as  was  actually  paid)  from  corpora- 
tions and  banks  during  each  year  of  the  period  1950-1961.  The  rates 
are  shown  in  Table  6.  It  is  readily  apparent  that  the  average  rate  that 

00  Ibid.,  p.  27. 
«  ibid.,  p.  35. 
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would  have  been  necessary  during  the  j'^ears  1950-1956  is  very  little 
different  from  tiie  actual  percentage  of  net  income  paid  by  corporations 
and  banks  in  those  years.  However,  from  1957  on,  with  the  exception 
of  1958,  the  banks  would  have  paid  a  somewhat  higher  rate  and  cor- 
porations a  somewhat  lower  one  if  the  proposal  for  a  single  rate  apply- 
ing to  both  had  been  in  effect.  This  results  from  the  ceiling  of  4 
percent  on  the  in-lien  rate ;  thus  the  corporation  taxes  are  free  to  rise 
and  have  done  so,  while  the  bank  tax  has  been  held  down  by  the  ceiling. 
In  1961,  for  example,  the  banks  would  have  paid  about  1  percent  more 
of  their  net  income  in  taxes — the  required  rate  for  that  year  was  10.5 
percent  and  banks  actually  paid  9.42  percent. 

A  single  tax  rate  of  8.5  percent  on  the  net  income  of  banks  and 
corporations  would  have  provided  about  the  same  revenue  as  was 
actually  forthcoming  had  it  been  in  effect  from  1950  to  1961.  However, 
the  percentage  of  income  paid  in  taxes  rose  from  6.86  in  1950  to  10.5 
in  1961  so  that  by  the  end  of  the  period  a  rate  of  10.5  percent  would 
have  raised  the  same  revenue.  It  seems  very  probable  that  an  11-percent 
rate  would  provide  about  the  same  income  at  the  present  time.  An 
estimate  for  one  year  was  made  by  the  Senate  committee.  It  was 
thought  that  a  "total  tax  of  11  percent  on  corporate  net  incomes  would 
be  necessary  to  provide  the  present  revenue  now  derived  by  the  state 
from  this  source  plus  an  additional  $200  million  now  produced  by  local 
ad  valorem  taxation  of  personal  property."^- 

Abolishing  the  personal  property  tax  would  mean  a  large  revenue 
loss  for  the  local  governments.  It  would  be  necessary  for  the  state  to 
distribute  its  increased  revenue  from  the  higher  franchise  tax  back  to 
the  local  governments  on  some  equalization  basis. 

4.   THE   OFFSET   PROVISION    PROPOSAL 

If  it  is  considered  desirable  to  retain  the  personal  property  tax  be- 
cause of  adverse  effects  on  state-local  governmental  relations  arising 
from  its  abolition,  there  is  another  method  of  equalizing  the  taxes  of 
banks  and  corporations  within  the  framework  of  existing  federal  law. 
The  use  of  this  method  would  require  a  higher  franchise  tax  rate  on  the 
net  income  of  banks  and  corporations  with  a  deduction  allowed  for 
personal  property  taxes  paid. 

As  was  mentioned  earlier,  this  method  is  currently  in  use  in  taxing 
savings  and  loan  associations  in  California.  They  are,  like  banks,  sub- 
jected to  an  additional  franchise  tax  measured  by  their  net  income. 
Unlike  banks,  however,  they  are  taxed  on  their  personal  property.  But 
they  are  permitted  to  offset  (or  deduct)  their  personal  property  tax 
payments  from  their  franchise  tax  liabilities. 

This  offset  of  personal  property  taxes  has  its  origin  in  the  original 
provisions  of  the  Bank  and  Corporation  Franchise  Tax  Act,  and  from 
1929  to  1933  it  applied  to  all  corporations.  "The  device  suggested  of 
permitting  an  ordinary  corporation  to  offset  it's  personal  property  taxes 
against  the  ncAV  franchise  tax  was  adopted  to  make  it  possible  for  the 
corporation  which  was  sub.ject  to  these  personal  property  taxes  to  have 
such  taxes  count  as  part  of  its  tax  burden. ' '  ^^  This  is  precisely  the  rea- 
son that  we  would  give  today  for  the  use  of  a  property  tax  offset. 

«  Ihid.,  p.  35.  .     .  „  „„- 

'>»  Final  Report  of  California  Tax  Commission,  op.  cit.,  p.  302. 
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At  the  time  the  offset  provision  was  granted  it  was  regarded  as  "a 
temporary  adjustment,  undesirable  in  itself,  which  should  be  elmiinatod 
at  the  earliest  possible  moment."  °^  However,  as  we  noted  m  Chapter _C, 
this  offset  was  limited  in  amount  and  because  of  that,  the  tax  was  in- 
equitable between  business  corporations.  The  limited  offset  provision  as 
it  applied  to  corporations  was  repealed  in  1933  when  the  m-lieu  tax  on 
banks  was  put  into  effect.  , ,  ,      „  ^        i,  • 

A  full  offset  provision,  without  limits,  would  be  free  of  such  inequi- 
table treatment  Both  nonfinancial  corporations  and  banks  would  pay  a 
uniform  net  income  tax.  To  the  extent  that  corporations  also  paid  per- 
sonal property  taxes,  these  could  be  deducted  without  limit  from  income 
taxes  otherwise  owed  to  the  state.  Thus,  local  government  would  re- 
ceive revenue  directly,  rather  than  indirectly  through  the  state,  and  all 
corporations  including  banks  would  pay  total  taxes  equal  to  the  same 

percentage  of  net  income.  .        ^  ^-u  i 

The  only  disadvantage  of  this  proposal  is  the  retention  of  the  personal 
property  tax  with  its  array  of  weaknesses  as  enumerated  above. 

G.  Summary  and  Recommendations 

We  have  reviewed  the  possible  methods  of  taxing  banks.  Although 
four  methods  are  permitted  in  the  law,  the  effective  choices  are  really 
only  two-the  share  tax  and  the  franchise  tax.  The  share  tax  was  used 
in  California  from  1911  to  1928  and  was  deemed  to  be  satisfactory  in  its 
operations.  Also  when  we  looked  at  the  methods  of  bank  taxation  used 
by  the  states,  we  found  that  the  share  tax  can  be  and  has  been  used  by 
the  states  to  collect  relatively  large  amounts  of  revenue  However,  its 
le-ality  vis-a-vis  the  taxation  of  "other  moneyed  capital  has  been  one 
of'the  thorniest  problems  in  bank  taxation  and  for  this  reason  a  return 
to  the  share  tax  is  not  recommended.  ^      ^        .nc^n  ■c^         iqoq 

The  franchise  tax  has  been  used  by  California  smce  1929  From  1929 
to  1932  the  state  did  not  get  much  revenue  from  it.  In  1933  a  supple- 
mentary or  in-lieu  tax  was  imposed  on  bank  income  at  a  rate  determined 
by  the  ratio  of  personal  property  taxes  to  net  income  of  nonfinancial 
corporations,  and  revenue  from  the  tax  has  been  satisfactory  in  recent 
years.  California  banks  rank  16th  in  the  nation  m  the  ratio  of  total 
state  and  local  taxes  to  net  profits. 

The  banks'  complaints  concerning  the  inequity  of  being  taxed  on  tne 
basis  of  personal  propertv  of  other  corporations  appear  to  be  justitied 
To  the  extent  that  other  corporations  hold  larger  amounts  of  personal 
property  than  do  banks,  banks  are  discriminated  against  by  a  supple- 
mentary rate  based  on  corporations'  personal  property.  This  is  modi- 
fied  to  some  extent  because  those  corporations  (i.e.,  public  utilities; 
with  especially  large  holdings  of  personal  property  are  excluded  m 
computing  the  supplementary  rate.  ^  _  ^i     r,-  -u 

As  it  turns  out,  banks  probably  have  not  paid  a  signifieantly  higher 
rate  of  tax  under  the  present  method  than  they  would  have  paid  if 
they  had  been  taxed  directly  on  their  own  personal  property,  pro- 
vided that  their  coin  and  currency  had  been  treated  m  the  way  the 
law  specifies.  This  has  depended,  however,  in  recent  years  partly  on  the 
fact  that  the  4  percent  ceiling  on  the  in-Ueu  tax  has  been  effective 
which  has  reduced  bank  taxes  from  what  they  otherwise  would  have 


•*  Ibid.,  p.  301. 
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been.  There  is,  of  course,  always  the  possibility  that  the  excess  of  the 
computed  i7i-lieu  tax  rate  over  the  4  percent  level  will  be  used  as  an 
argument  to  raise  the  ceiling.  Hence,  even  if  banks  are  not  now  paying 
excessive  taxes  in  substantial  amounts,  one  cannot  guarantee  that  this 
will  continue  to  be  so. 

Although  it  cannot  be  said  that  an  emergency  exists  in  the  way  taxes 
are  imposed  on  banks  in  California,  it  would  still  be  desirable  to  re- 
move the  unattractive  features  of  the  tax  noted  above.  There  are  two 
alternatives  which  can  be  recommended. 

First,  abolish  the  in-lieu  tax  on  banks  and  tlie  personal  property  tax 
on  corporations.  The  income  tax  (franchise)  rate  on  banks  and  corpo- 
rations could  be  raised  to  make  up  the  lost  revenue.  The  personal  prop- 
erty tax  has  been  extensively  criticized  for  its  many  weaknesses;  it  is 
not  a  good  tax  either  from  the  ability-to-pay  viewpoint  or  from  the 
benefit  criterion;  and  equitable  administratic n  of  it  presents  many 
problems.  If  it  were  abolished,  a  corporation  iiicome  tax  rate  of  about 
10.5  or  11  percent  would  be  necessary  to  provide  the  same  revenue.  In 
addition,  a  S3^stem  of  returning  revenue  to  the  local  governments  would 
have  to  be  worked  out. 

The  second  alternative  is  to  abolish  the  in-lieu  tax  on  banks  and  allow 
nonfinancial  corporations  a  full  offset  for  personal  property  taxes  paid 
to  local  governments  against  franchise  taxes  owed  to  the  state.  The  fran- 
chise tax  rate  could  be  raised  to  make  up  the  revenue  loss  to  the  state. 

Even  though  the  courts  have  upheld  the  present  system  of  taxing 
banks  in  California,  there  seems  to  have  been  very  little  change  in  the 
bank  tax  situation  since  April  1951  when  the  last  study  of  the  bank  tax 
was  issued.  Recommendation  number  one  of  that  report  will  serve  just 
as  well  today  as  it  did  when  it  was  made.  "In  the  first  place,  some  effort 
should  be  made  to  resolve  the  difficulties  that  now  exist  between  the 
state  on  the  one  hand  and  the  banks  upon  the  other  in  order  to  create 
a  more  satisfactory  position  for  the  state  with  respect  to  definiteness  of 
revenue  and  taxpayer  acceptance  of  the  law  and  of  administrative  pro- 
cedure under  it.  The  answer  is  not  easily  found. ' '  ^^ 

H.  Addendum:  Leasing  Practices  of  Naiional  Banks 

During  the  past  10  years,  many  industries  have  found  that  there  are 
definite  advantages  in  the  leasing  of  production  equipment  and  other 
personal  property  rather  than  the  purchase  of  this  property.  The  use 
of  the  leasing  method  frees  working  capital  for  other  purposes.  The 
development  of  lease-financing  companies  showed  that  there  was  a  de- 
mand for  a  form  of  leasing  in  which  the  property  is  managed  by  the 
company  leasing  it.  Prior  to  March  of  1963,  it  was  generally  believed 
that  national  banks  had  no  authority  to  engage  in  personal  property 
leasing.  In  September  1962,  the  Advisory  Committee  on  Banking  to  the 
Comptroller  of  the  Currency  recommended  that  national  banks  be 
permitted  to  do  so  under  certain  circumstances,'^^ 

«s  1951  State  Senate  Report,  op.  cit.,  p.  223. 

"^National  Banks  and  the  Future  Report  of  the  Advisory  Committee  on  Banking  to 
the  Comptroller  of  the  Currency,  extracts  from  pages  55  and  58.  Personal  Property 
Leases.  Analysis  of  the  Issues.  The  lease  has  become  a  popular  tool  for  financing 
the  acquisition  of  machinery,  equipment,  fixtures  and  other  personal  property  by 
industry  and  business  generally.  Banks  have  engaged  in  such  financing,  usually 
on  the  security  (when  security  is  required;  of  a  chattel  mortgage  and  assignment 
of  rentals  executed  by  the  lessor.  Situations  frequently  arise,  however,  when  it 
would  be  to  the  interest  of  all  concerned  that  such  secured  financing  be  arranged 
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On  March  18,  1963,  the  Comptroller  addressed  a  letter  to  the  presi- 
dents of  all  national  banks,  authorizing  them  to  engage  in  the  direct 
leasing  of  personal  property.  The  letter  expressed  the  conclusion  that : 
The  leasing  by  the  bank  of  personal  property  acquired  upon  the 
specific  request  of  and  for  the  use  of  its  customer,  and  the  in- 
curring of  such  additional  obligations  as  may  be  incident  to 
becoming  an  owner  of  personal  property  and  the  lessor  thereof, 
is  a  lawful  exercise  of  the  powers  of  a  national  bank  and  necessary 
to  the  business  of  banking. 

Although  banks  have  proceeded  slowly  in  taking  advantage  of  the 
authorization  by  the  Comptroller,  there  have  been  complaints,  from 
automobile  dealers  and  lease-financing  companies  in  the  leasing  of 
automobiles,  about  this  competition  from  banks.  The  objection  has  been 
made  that  it  is  not  a  proper  function  of  banks  to  engage  in  the  pur- 
chase and  lease  of  merchandise.  There  has  been  a  further  objection 
that  the  intrusion  of  banks  into  the  business  of  leasing  constitutes 
"unfair"  competition  for  those  now  engaged  in  the  business. 

So  on  January  31,  1964,  Congressman  Abraham  J.  Multer  intro- 
duced H.R.  9822,  which  is  an  effort  to  counteract  the  Comptroller's 
ruling  and  to  restore  the  status  quo  prior  to  March  18,  1963.  The 
bill  was  referred  to  the  House  Committee  on  Banking  and  Currency. 
On  February  25  and  26,  1964,  hearings  were  held  before  the  Subcom- 
mittee on  Bank  Supervision  and  chaired  by  Congressman  Multer.^^ 

The  hearings  disclose  that,  for  various  reasons,  the  enactment  of 
H.R.  9822  is  not  favored  by  any  of  the  bank  supervisory  agencies; 
the  JBoard  of  Governors  of  the  Federal  Reserve  System;  the  Federal 
Deposit  Insurance  Corporation ;  the  Comptroller  of  the  Currency ;  and 
the  National  Association  of  Supervisors  of  State  Banks.  The  main 
reason  given  for  not  favoring  H.R.  9822  was  lack  of  evidence  that  it 
was  needed.''^ 

by  a  bank  discounting  a  lease  or  otherwise  acquiring  the  lessor's  interest  in  the 
lease  and  the  leased  property,  without  recourse  on  the  lessor.  There  appears  to  be 
some  Question  of  the  propriety  of  a  national  bank  providing  the  latter  type  of 
financing  since  the  bank  would  thereby  succeed  to  the  lessor  s  ownership  ot.  and 
reversionary  interest  in,  the  leased  property.  The  committee  feels  that  this  type 
of  financing  is  a  proper  and  u.seful  method  of  credit  extension  for  national  banks. 
The  committee  further  feels  that  national  banks  should  be  permitted  to 
purchase  personal  property  for  the  purpose  of  leasing  it  directly  to  a  lessee. 
National  banks  should  be  permitted  to  engage  in  such  lease  financing  in  appro- 
priate situations,  rather  than  be  compelled  to  resort  to  the  more  cumbersome  and 
less  efficient  security  devices  now  used.  Recommendations:  Nationalbanks  should 
be  permitted  to  discount  leases  of  personal  property,  or  otherwise  acquire  a 
lessor's  interest  in  the  lease  and  the  leased  property,  without  recourse  to  the 
lessor  ;  and  to  purchase  personal  property  for  the  purpose  of  simultaneous  leasing. 
sTTTpflrinffs  before  the  Subcommittee  on  Bank  Supervision  and  Insurance  of  the  Com- 
mittfe   on    Banking  S  Currency,    on   H.R.    9548    and    H.R.    9822    (Washington. 

«StaYement^tf  Board  of  Governors,  Federal  Reserve  System:  "The  Board  does  not 
know  how  the  Comptroller's  ruling  has  been  interpreted  and  applied  by  national 
banks  or  the  extent  to  which  national  banks  and  state  banks  engage  in  purchasing 
and   leasing   equipment   and  other   personal   property   in   an   unsafe   and   unsound 

™tSteme^n't"of  ^Joseph  W.  Barr.  Chairman.  Federal  Deposit  Insurance  Corpora- 
tion •  "Because  of  the  few  insured  banks  engaged  in  the  practice  of  personal 
property  leasing  and  the  absence  of  any  known  bank  supervision  prob  ems  in 
this  area.  I  might  say  that  in  the  narrow  sense  the  corporation  would  have  little 
in  eresf  in  the  proposed  legislation  ...  To  our  knowledge,  few  banks  are  now 
engaging  in  direct  leasing  of  personal  property.  If  future  experience  should 
d?scl5se  unsafe  or  unsound  aspects  of  personal  property  leasing  by  banks,  this 
corooration  would  support  corrective  legislation."  Ibid.,  pp.  b-9. 

Statement  of  Hollis  W.  Burt,  executive  vice-president,  N^ti°"^l  ^'^tb^e^a^s  ?J 
Supervisors  of  State  Banks  :  "We  do  not  have  any  information  at  this  time  as  to 
Uie  extent  to  which  state  banks  are  permitted  under  state  law  to  engage  in  this 
practice  and,  if  so.  the  extent  to  which  they  have,  in  fact,  done  so.     Ibid.,  p.  16. 
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The  bill  is  still  in  committee.  Since  it  has  been  opposed  by  all  the 
bank  supervisory  agencies  it  is  unlikely  that  there  will  be  any  action 
on  it  in  its  present  form. 

It  has  not  been  possible  to  get  much  information  on  the  extent  of 
leasing.  The  only  statistics  available  are  in  the  National  Banking  Re- 
view, according  to  which  banks  "have  written  only  $5  million  on  a 
direct  lease  basis  through  September  30,  IQGo."^'' 

A  survey  by  the  Amei^ican  Banker  gives  the  only  other  clue  on  the 
extent  of  leasing.  "On  November  13,  1963,  the  American  Banker  pub- 
lished the  results  of  its  survey  of  more  than  two  dozen  leading  national 
banks  in  seven  large  cities  and  reported  that  only  a  few  banks  at  this 
time  are  ready  to  enter  the  leasing  field  because  the  'problems  are 
many. '  "  "^o 

It  is  entirely  possible  that  a  large  percentage  of  the  direct  leasing 
so  far  has  been  in  California.  The  Bank  of  America  was  the  first 
bank  to  engage  in  direct  leasing  and  has  been  advertising  aggressively 
to  expand  its  business.'^^ 

At  the  present  time  national  banks  engaging  in  direct  leasing  would 
have  a  cost  advantage  because  of  their  exemption  from  the  personal 
property  tax.  If  other  leasing  firms  have  to  pay  personal  property 
taxes  on  the  leased  property  and  banks  do  not,  this  would  be  unfair 
competition.  However,  it  is  not  clear  that  tanks  are  exempt  from 
personal  property  taxes  in  this  case.  "The  Supreme  Court  has  held 
that  a  tax  whose  economic  burden  in  fact  falls  on  the  customers  of  the 
bank  is  not  unconstitutional  as  a  tax  upon  a  federal  instrumentality. 
Sales  taxes,  use  taxes,  and  similar  levies  may  be  imposed  legitimately 
upon  leasing  operations  of  national  banks  and  on  all  collateral  opera- 
tions, such  as  applications  for  permits  to  collect  sales  and  use  taxes. ' '  '^^ 

Recommendation 

The  direct  leasing  of  capital  equipment  by  banks  is  a  recent  develop- 
ment and  is  very  likely  to  expand.  If  banks  are  exempt  from  personal 
property  taxes  on  this  equipment,  it  gives  them  an  unfair  cost  ad- 
vantage over  other  leasing  firms.  There  seems  to  be  very  little  possibil- 
ity that  this  power  to  engage  in  direct  leasing  will  be  taken  away 
from  national  banks,  either  by  federal  legislation,  by  legal  action,  or 
by  the  Comptroller  of  the  Currency. 

It  is  recommended  that  the  state  make  a  study  of  the  possibility  of 
taxing  the  banks  on  the  personal  property  owned  by  banks  on  direct 
lease.  It  may  be  pointed  out  here  that  this  problem  could  also  be  solved 
by  the  adoption  of  either  of  the  recommended  alternative  methods  of 
taxing  banks  and  corporations. 

™  Comptroller  of  the  Currency,  December  1963. 
^"Hearings  on  H.R.  9548  and  H.R.  9822,  op.  clt.,  pp.  90-91. 

'"■Ibid.,  p.  146.  Testimony  of  Robert  D.  Syer,  Vice-president,  Bank  of  America. 
™Alvin  Zises,  "Equipment  Leasing  by  Banks,"  The  Bankers  Magazine,  January  1964. 
The  tax  case  cited  is  Bedford  v.  Colorado  National  Bank,  91  P.  2d  469    (1939). 
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A.  Introducfion 

Estimates  of  limits  above  which  total  tax  collections  seriously  begin 
in  iniTiair  economic  efficiency,  incentives  to  work  and  invest,  and  to 
proZe  eitheTiZti'on  or  recession,  have  little  -1^^^^^- L^^^^l-, -^^!^f 
for  one  decade  are  overwhelmed  by  the  economic  growth  of  the  next. 
One  author  has  observed, 

-No  fixed  limits  to  the  expansibility  of  a  particular  tax  exist. 

Consequently,  it  is  not  easy  to  evaluate  the  contention  that  as  of  a 

given  moment  the  limits  are  being  approached. 

Ceilings  set  as  a  percent  of  aggregate  income  may  also  be  breached  with 

no  aiDmrent  effect  upon  the  productivity  of  the  economy .^  AVhile  it  is 

not  po'sX    o  set  a^ollar  figure  beyond  which  California  property 

Sx  collections  impair  the  smooth  conduct  of  the  economy  of  this  sta  e, 

t  is  pos  ible  to  i  olate  some  factors  from  the  mass  of  data  available, 

in  order  to  give  a  general  impression  of  the  changing  degree  of  pre  - 

sure  on  economic  activity  applied  over  time  by  the  property  tax^^^icli 

of  the  evidence  is  necessarily  indirect,  for  again,  there  is  no  formula 

by  which  to  set  a  ceiling.  Governor  Brown  has  said   "There  are  signs 

of  rising  protest  over  our  local  property  taxes."  ^  It  is  the  mam  task 

^'^^^n  E.   Poole.  Puhlic  Finance  and  Economic  Welfare,  New  York:   Rinehart  & 

Con  pa'iy    1050    p.  295.  valne  of  Money,"  Economic  Journal,  December 

2  Colin  Clark,  ''Public  Finance  and  the  Value  oiM^^^  self-defeating    beyond    25 

krr  ,°„'  fo!i:1hr^iy'w'J°lV.c'%''e?cr'if;^aT»na,'T„co„,e,   yet,   economic 
growth  has  proceeded  at  a  raind  pac'e  -^'^f ^  that  ti've-  .j^       ^n    Revenue 

January  19C4,  p.  7. 
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of  this  study  to  indicate  the  nature  of  these  signs,  and,  where  possible, 
to  explain  the  forces  underlying  the  indications  given  by  the  data,  that 
the  taxable  capacity  is  being  approached. 

As  a  point  of  departure,  it  is  convenient  to  define  "taxable  capacity" 
as  the  level  be3'ond  which  further  increases  in  revenue  severely  inter- 
fere with  productive  effort  and  the  smooth  functioning  of  the  economy. 
In  the  case  of  property  tax  revenues  in  California,  this  definition  can 
be  stated  as  "the  point  beyond  which  further  increases  in  revenue  dis- 
courage property  development,  increase  rental  prices,  discourage  voter 
approval  of  ucav  bond  issues  to  be  financed  out  of  property  tax  reve- 
nues, encourage  rising  numbers  of  assessed  valuation  protests,  discour- 
age entrance  of  migrants,  encourage  exit  of  population,  encourage  de- 
linquencies of  due  taxes,  and  cause  a  large  turnover  in  local  boards  of 
supervisors  at  each  election."  This  is,  perhaps,  an  unduly  harsh  cri- 
terion by  which  to  identify  the  limits  of  the  California  property  tax. 
Yet,  it  is  useful  to  examine  the  various  test  points,  realizing  that  other 
factors  than  the  property  tax  have  likely  been  at  work  in  determining 
the  numbers  that  emerge. 

Property  tax  levies  by  substate  governments  in  California  have  risen 
substantially  in  recent  years.  This  study  is  concerned  with  the  relation- 
ship of  these  levies  to  evidence  of  both  economic  and  psychological 
nature  which  might  suggest  an  increasing  taxpayer  awareness  of  and 
resentment  toward  present  and  expected  revenue  levels.  While  it  may 
be  true  that  taxpayers  always  resent  the  paying  of  taxes,  it  is  reason- 
able to  think  that  they  will  not  resent  the  tax  bill  presented  them  in 
sufficient  degree  to  cause  them  to  react  in  economically  wasteful  ways 
unless  the  temperature  of  their  resentment  runs  high.  In  a  sense,  this 
study  is  an  effort  to  provide  a  thermometer  by  which  to  gauge  present 
property  taxpayer  temperature.  It  therefore  undertakes  to  discuss  only 
the  part  of  what  temperature  exists  that  is  related  to  property  taxes. 
The  relationship  between  property  tax  levies  and  the  total  tax  levy  for 
a  property  owner  can  be  dramatically  illustrated  by  asking  whether  the 
degree  of  resentment  for  the  property  tax  would  be  lowered,  in  the 
present  circumstance,  if  taxes  of  all  other  forms  were  abruptly  stopped 
or  sharply  curtailed  in  amount.  The  answer  probably  is  that  it  would 
be  greatly  lowered.  This  answer  points  to  the  necessity  of  attempting  to 
separate  effects  of  the  property  tax  from  effects  of  taxes  in  general. 

The  time  period  to  which  the  study  applies  is,  for  the  most  part,  the 
span  1946  to  the  present,  for  it  is  during  this  period  that  California's 
most  rapid  population  growth  to  date  took  place,  and  the  demand  for 
services  by  various  branches  of  government  within  the  state  rose  most 
sharply.  It  is  also  the  pe^^iod  in  which  property  tax  levies  have  grown 
most  rapidly,  for  this  revenue  provided  the  funds  out  of  which  the 
great  majority  of  county,  city,  school,  and  special  district  operations 
are  financed.  The  period  has  seen  a  recovery  from  the  war-induced 
shortages  in  both  public  and  private  sectors,  increased  demands  for 
additional  services  by  substate  governments,  and  large  construction 
outlays  for  the  purpose  of  answering  these  demands.  In  one  sense,  this 
study  has  the  purpose  of  attempting  to  balance  the  demands  for  addi- 
tional property-tax-financed  services  against  whatever  resentment  may 
be  present  against  the  necessity  to  pay  for  these.  The  task  of  measuring 
such  resentment  in  the  context  of  rising  nonproperty  state  and  federal 
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taxes  is  a  formidable  cue.  Much  of  the  data  to  be  used  in  order  to 
weigh  the  contention  that  property  tax  levies  are  at  or  near  their  ceil- 
ing, must  be  of  circumstantial  nature. 

Experience  has  shown  that  interview  surveys  of  taxpayer  attitudes 
have  typically  overstated  the  degree  of  irritation  with  taxes  for  a  va- 
riety of  reasons.  The  taxpayer,  always  resentful  of  the  necessity  to  pay 
taxes  looks  upon  an  interview  as  his  opportunity  to  state  m  the  strong- 
est terms  his  feeling  that  taxes  (at  whatever  level)  are  presently  con- 
fiscatory, and  cannot  be  increased  short  of  open  rebellion.  Further 
difficulties  involve  the  taking  of  an  adequate  sample,  the  design  ot  an 
impartial  questionnaire,  and  the  use  of  highly  qualified  public  opinion 
interviewers.  For  these  reasons,  this  study  does  not  involve  a  direct 
survey  technique,  though  such  an  attempt  is  not  beyond  the  feasible 
Rather,  the  evidence  to  be  developed  is  of  indirect  nature.  This  method 
of  analysis  allows  the  reader  of  the  study  the  latitude  of  reviewing  the 
data  herein  and  evaulating  the  suggested  interpretations  of  the  author. 

6.  The  Bases  of  Property  Tax  Resentment 

Table  1  facilitates  the  comparison  of  California  property  tax  levies 
with  similar  levies  for  the  United  States,  in  per  capita  form,  as  a  per- 
cent of  personal  income,  and  as  a  proportion  of  state  and  local  levies, 
for  the  period  1946-1962.  Column  2  indicates  that  property  levies  in- 
creased 465  percent,  while  column  3  shows  total  state  and  local  prop- 
erty  levies  for  the  United  States  rose  280  percent  during  this  period. 
Thus  this  form  of  taxation  has  increased  nearly  twice  as  fast  in  Cali- 
fornia as  in  the  United  States  since  1946.  As  a  proportion  of  state  and 
local  taxes  collected,  property  levies  in  California  rose  13  Percent  (col- 
umn 8)  ;  during  the  same  period,  state  and  local  property  levies  for  the 
entire  United  States  decreased  19  percent  of  nationwide  total  sta^e  and 
local  revenues  (column  9).  Again,  the  property  tax  i^  Ca  ifornia  h^^^ 
been  increasing  in  importance  as  a  producer  of  revenue,  while  the  oppo- 
site tendency  has  set  in  over  the  United  States.  a  oik 
In  per  capita  terms,  the  California  property  tax  levy  increased  215 
percent  (column  4),  while  column  5  indicates  nationwide  per  capita 
Ttateani  local  property  levies  increased  ^^O  percent^  Notwithsa^^^^^^^ 
an  80-percent  increase  in  California's  population  withm  tlie  Penod  the 
California  per  capita  property  tax  today  exceeds  that  of  the  United 
Statps  state  and  local  governments.                                                     . 

As  a  proportion  of  California  personal  income,  property  levies  in- 
creased LaSy  80  percent  (column  6),  while.for  the  United  States  as  a 
whole  the  proportion  of  state  and  local  levies  ^^P^Pf^^y/^,  United 
States  personal  income  rose  only  about  56  percent  (column  7).  Once 
aSin  the  California  property  tax  has  made  necessary  the  allocation  of 
aTeater  proportion  of  personal  income  to  such  payments  than  has 
befn  true  for  the  United  States.  In  addition,  the  Percentage  mcrease  of 
this  proportion  has  been  larger  in  California  than  in  the  United  State  . 
Deflated  by  the  gross  national  product  implicit  price  deflators  the  Cali- 
?ornta  ratfo  of  property  levies  to  personal  in.--V^h-!r^^f,SX'' 
rise  This  figure  is  included  as  an  approximation  of  the  real  burden 
of  the  Ux-the  loss  in  purchasing  power  to  the  taxpayer.  It  also  serves 
as  a  rough  measure  of  the  change  in  real  expenditure  power  of  the 
county  and  local  governments  of  California. 
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It  is  helpful  to  note  that  federal  income  tax  receipts  from  the  United 
States  in  total,  increased  about  180  percent,  and  corporate  income  taxes 
about  80  percent  over  their  level  in  1946.  These  figures  may  be  com- 
pared with  the  previously  mentioned  466-percent  increase  m  California 
property  tax  levies.  . 

'By  each  measure,  California  property  tax  levies  have  shown  increases 
which  have  surpassed  the  increases  in  tax  revenues  of  other  varieties  as 
well  as  the  nationwide  average  of  state  and  local  property  taxes  These 
facts  provide  some  basis  for  taxpayer  antipathy  toward  further  in- 
creases in  the  yield  of  the  tax,  and  lay  the  groundwork  for  further 
discussion  of  the  bases  of  taxpayer  resentment. 

So  far    the  only  concern  has  been  with  the  taking  ot  revenue,  it 
must  be  Aoted  that  a  large  proportion  of  the  revenue  taken  is  returned 
to  the  public  sector  of  the  locale  in  which  it  has  been  raised,   io  the 
extent  that  salaries  of  public  servants  are  dependent  upon  the  revenue 
raised   and  that  services  and  materials  are  purchased  m  the  state  with 
property  tax  revenue  funds,  these  expenditures  presumably  are  an 
offset  to  taxpayer  indignation,  among  those  whose  incomes  are  related 
to  the  level  of  such  expenditures.  In  this  scheme  of  things,  why  is  it 
that  the  taxpayer  becomes  dissatisfied  when  property  taxes  rise  ?  There 
are  two  general  reasons.  (1)  There  are  relatively  fewer  direct  recipients 
than  payers  of  property  tax  revenue.  (2)  The  taxpayer  loses  the  iden- 
tity of  the  money  he  pays  as  property  taxes,  with  the  return  m  tangible 
and  intangible  form,  in  which  the  revenue  reappears  m  the  public 
sector  of  his  locale.  Further,  he  does  not  typically  feel  a  proprietary 
interest  in  the  goods  and  services  made  available  in  the  public  sector 
with  the  proceeds  of  his  own  revenue.  On  balance,  therefore,  the  owner 
of  property,  faced  with  the  necessity  of  meeting  payments  on  a  mort- 
o-ao-e  of  the  property,  uncertain  of  the  nature  of  the  return  he  gets  tor 
the  taxes  he  pays,  and  uncertain  of  the  direction  his  future  income 
will  take,  becomes  anxious  as  he  observes  over  the  years,  the  upward 
trend  of 'both  rates  and  assessments,  shown  in  Table  1.  It  is  m  this 
setting  that  the  property  tax  finds  itself  today.  In  addition,  it  has  been 
the  experience  of  property  owners  that  as  the  state's  population  in- 
creases the  dollar  value  of  services  demanded  by  the  population  tends 
to  expand  proportionally.^  There  is  present  then,  a  component  of  an- 
ticipation of  future  revenue  increases  that  worries  the  California  tax- 
payer   Not  only  the  present  level,  but  the  probability  of  future  in- 
creases helps  determine  the  degree  of  his  resistance  to  property  taxes. 
A  further  difficulty  for  the  property  tax  involves  its  inability  to 
vary  in  amount  with  the  cycles  of  taxpayer  income,  so  that  m  the  event 
of  a  serious  recession,  the  property  owner  is  likely  to  experience  a 
constant  dollar  amount  of  taxes  to  be  paid  out  of  a  dwindling  dollar 
income  This  is  true  because  of  the  impossibility  of  keeping  assessmeiits 
exactly  current  with  the  change  in  market  value  of  property.   One 
author  concludes, 

"Continued  high  property  tax  collections  in  depressions  take 
purchasing  power  that  would  otherwise  be  spent  and  also  cause 

*^n„thPrn  ralifornia  Research  Council,  "The  Cost  of  Metropolitan  Growth,"  Pomona 
^^"Sls     hai  estimafed  "tl'e   cost    of   capital    construction    required    to   Provide    such 
services  as  streets,  water,  sewers,  and  schools  to  be  $lo,000  for  eacn  new  lamuy 
IrrivinI  !n  a  coun'ty.  Noncapital  costs  must  be  added  to  this  figure. 
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serious  individual  sacrifices.  In  inflationary  periods  the  lag  in 
property  tax  collections  creates  problems  for  the  local  governments 
and  aggravates  the  inflationary  tendencies."  ^ 

In  general  then,  there  are  several  ba'-es  upon  which  taxpayer  resent- 
ment may  set  in.  The  taxpayer  resents  inequitable  treatment.  He  knows 
that  his  $17,500  property  on  which  he  has  a  $15,000  mortgage  with  15 
years  to  run,  is  taxed  in  the  same  amount  as  his  neighbor's  $17,500 
property  which  his  neighbor  owns  free  and  clear.  The  personal  wealth 
of  the  mortgaged  property  owner  is  considerably  less  than  that  of  the 
unmortgaged  property  oAvner,  yet  the  tax  paid  by  each  is  the  same. 
Further,  disparities  in  the  types  of  wealth  owned  by  taxpayers  receive 
inequitable  treatment  by  the  property  tax.  Owners  of  stocks  and  bonds, 
for  example,  pay  no  tax  on  these  assets,  while  those  who  have  a  home 
as  an  asset  are  taxed. 

To  the  extent  that  the  wealth  of  a  person  is  largely  in  the  form  of  a 
hcni'^.  his  expenditures  for  the  home  are  large  relative  to  his  income,  so 
that  the  taxes  on  his  home  are  regressive  relative  to  his  income.  A  1954 
study  verifies  that  property  taxes  for  the  United  States  are  regressively 
distributed.^  To  the  inequities  already  mentioned,  must  be  added  those 
which  result  from  inaccurate  assessment,  that  creep  in  despite  diligent 
efforts  of  assessors  to  prevent  them. 

Another  barrier  to  increasing  property  taxes  is  the  proposition  that 
the  older  segment  of  the  population,  forced  to  live  within  a  fixed  dollar 
income,  and  unable  to  defend  itself  against  tax  increases  by  raising  the 
prices  of  its  output,  cannot  continue  to  experience  increases  in  its  tax 
load.  In  the  context  of  rising  property  values  of  shelter  and  generally 
increasing  costs  of  living,  this  portion  of  the  taxpaying  commimity 
reaches  its  ceiling  sooner  and  more  definitely  than  a  portion  which  is 
able  to  increase  its  dollar  income  proportionally  with  increases  in  prop- 
erty taxes.  In  terms  of  ability  to  pay  property  taxes,  it  is  clear  that 
older  persons  are  di=-advantaged.  Further,  it  is  contended,  there  are  in- 
dications that  the  elderly  do  not  require  services  of  various  kinds  which 
are  financed  through  the  property  tax,  the  services  of  schools  for  ex- 
ample So  on  the  benefit  and  equity  principles,  it  appears  that  the  aged 
may  presently  be  victims  of  property  tax  practices  in  California.  A 
later  section  will  investigate  this  contention,  again,  in  the  light  of  its 
basis  for  taxpayer  resentment. 

The  foregoing  supports  the  view  that  the  degree  to  which  each  of 
the  considerations  mentioned  is,  or  is  thought  by  the  taxpayer  to  be, 
inequitable,  affects  his  willingness  to  pay  the  property  tax.  So  far,  this 
study  has  developed  the  general  background  for  the  contention  that 
property  taxes  are  presently  resented.  It  is  necessary  to  develop  the 
evidence  that  resentment  is  widespread.  The  most  convenient  way  to 
do  this  is  to  present  relevant  data  for  each  of  the  points  raised  initially 
in  the  definition  of  "taxable  capacity."  The  first  of  these  relates  to  the 
discouragement  of  property  development. 

s  John  F.  Due,  Government  Finance.  Richard  D.  Irwin,  Inc.,  19  63,  p.  374. 

»R.  A.  Musgrave,  "The  Incidence  of  the  Tax  Structure  and  Its  Effects  on  Consump- 
tion," in  Joint  Committee  on  the  Economic  Report,  Federal  Tax  Policy  for 
Economic  Groicth  and  Stability,  Washington,  D.C.  :  U.S.  Government  Prmting 
Office,  19  55,  p.   98  shows  the  regressivity  of  the  property  tax  in  the  chart  cited. 
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C.  The  Development  of  Property 

It  is  useful  at  the  outset,  to  visualize  how  a  property  owner  can  de- 
fend himself  against  an  increase  in  his  property  taxes.  If  his  income, 
the  source  from  which  he  pays  the  taxes,  can  be  increased  by  the 
amount  of  the  increase  in  his  property  taxes,  by  working  harder  or  m 
some  way  increasing  his  productivity,  then  he  is  able  to  defend  his 
after-tax  income  against  tax  increases.  If  his  income  is  generated  sub- 
stantially from  rental  receipts,  perhaps  he  can  defend  his  money  in- 
come level  by  raising  the  rents  he  charges.  In  this  case,  the  tax  increase 
is  translated  directly  to  an  increase  in  rental  prices,  if  the  demand  for 
rental  occupancy  allows  this.  An  inability  to  raise  rents  would  lead  to 
a  third  line  of  defense,  involving  the  sale  of  the  assessed  property  to  a 
new  owner,  if  one  could  be  found  at  a  satisfactory  price.  If  the  new 
owner  were  unable  to  raise  the  rent  he  could  charge,  then  he  would 
have  to  be  willing  to  accept  a  comparatively  lower  yield  on  the  property 
than  the  former  owner.  An  example  will  clear  up  the  relevant  points. 

Suppose  an  untaxed  property  with  $10,000  market  value  yields  net 
yearly  rent  of  $500,  affording  an  annual  return  of  5  percent.  If  a  $200 
yearly  property  tax  is  imposed  on  the  property,  causing  the  annual 
yield  to  fall  from  5  percent  to  3  percent,  the  owner  can  attempt  to  in- 
crease his  rent  $200  and  maintain  his  original  5  percent  yield  by  pass- 
ing the  tax  along  to  the  tenant.  Or  he  can  sell,  attempting  to  realize 
the  same  price  as  he  might  have  obtained  before  the  tax  increase,  when 
he  capitalized  the  property  at  5  percent.  But  a  prospective  buyer  of  the 
property,  able  to  realize  $300  yearly  income  from  the  property,  would 
only  be  willing  to  pay  $6,000. 

This  would  be  the  result  if  the  prospective  purchaser  of  the  property 
thought  the  tax  on  the  property  would  remain  at  $200  for  the  period 
over  which  he  wished  to  capitalize  the  yearly  rental  income.  However, 
if  he  thought  the  property  tax  likely  to  rise  above  the  $200  level,  he 
would  subtract  the  capitalized  increase  from  his  purchase  price. 

It  should  be  noted  that  capitalization  by  property  owners  occurs  only 
if  the  property  tax  cannot  be  shifted,  so  that  it  lowers  the  rate  of  return 
on  the  property.  To  the  extent  that  the  tax  does  not  impact  equally 
upon  all  types  of  property,  the  market  value  of  taxed  property  is  de- 
pressed relative  to  untaxed  property.  Owners  may  be  able  to  escape  the 
capitalization  penalty  by  shifting  the  tax  forward  to  the  tenant  so  that 
the  proportional  rise  in  rents  matches  the  proportional  rise  in  taxes  on 
the  property.  If  part  of  a  tax  increase  can  be  passed  along  to  the  renter, 
the  owner  is  able  to  avoid  part  of  the  capitalization  loss.  Capitalization 
provides  a  basis  for  property  owner  resentment  toward  increased  taxes. 
For  if  capitalization  of  the  tax  can  occur,  the  owner  is  confronted  by  an 
increase  in  his  taxes  if  he  retains  ownership,  and  a  decrease  in  the  price 
the  property  can  command  in  the  market  if  he  decides  to  sell.  Evidence 
bearing  on  the  likelihood  of  capitalization  of  California  property  taxes 
and  its  attendant  basis  for  taxpayer  resentment  of  the  tax  will  be  sub- 
sequently introduced  in  the  section  which  discusses  the  cost  of  housing. 
Offsetting  capitalization  factors  in  the  determination  of  the  price  of 
property  is  the  prospective  purchaser's  estimation  of  the  likely  in- 
crease in  the  rental  price  of  the  property.  This  is  determined  by  the 
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Change  in  population  and  the  level  of  income  of  the  area,  neither  of 
which  is  within  the  ability  of  the  purchaser  to  estimate  precisely  for 
r  horizon  very  distant.  Yet,  there  can  he  little  doubt  that  both  the 
increase  in  California's  population  and  the  increase  m  family  income 
of  resklents  has,  to  a  large  degree,  supported  tjie  base  from  which 
increased  propertv  tax  yields  have  become  available. 

If  property  tax  levies,  as  they  approach  their  ceiling,  cause  property 
owners  to  neglect  property  improvement  as  a  means  of  avoiding  in- 
creases in  the  assessed  valuations,  this  would  pinpoint  statistically  the 
impact  of  property  levies  on  development.  If  improvements  decline 
XhistorLuy  rfsing  assessments  and  levies  this  would  Pjvide  -- 
insi-ht  into  taxpaver  reaction  to  increased  taxation,  and  further,  would 
indi'^cate  one  result  of  property-owner  indignation  toward  taxes 

Column  2  of  Table  2  shows  the  yearly  level  of  one  kind  of  improve 
ment-private    residential   housing    starts    ^^  ^p^^^^^^^^X    There 
The  trend  of  these  starts  is  clearly  upward,  though  iri-egular.    There 
I;  se'ral  apparent  reasons  for  th^s  irregularity..  The    ar.e  increase 
in  residential  starts  in  1950,  following  ^^e  recessions  of  19  8  _49,  re 
fleets   the   catching-up   process   on   construction   foregone   during   the 
Second  World  War.  The  Korean  Conflict  caused  a  renewed  reduction 
h^^^^^   starts    The  1953-54  recession,  and  an  accompanying  increase 
iet  m  'rat  ou  0    Ca  if ornia  (column  6)  had  a  small  net  effect  upon 
^s^arts    Column  5  of  Table  2  shows,  for  example.  -;"/;-  --\-,f 
starts  per  thousand  of  California  population  from  ^^f  ^J^^^^^lf  ^^^^^ 
(This  series  will  be  discussed  in  greater  detad  below.)  ^y  19o6   nsm 
costs  of  construction  and  financing  led  to  a  ^^^1"^%^"  ^,^1%/.^'^^'^^^ 
number  of  starts,  which  continued  into  the  recession  of  195 /-58.  How- 
ever   i  moneSv  conditions  became  less  stringent  in  this  recession, 
the  money  market  allowed  an  increase  in  both  C^l^fo^^./^^.^^t^^;;' 
w'de  housing  starts.  It  is  useful,  therefore,  to  compare  California  s  arts 
with  thoJe  of  the  United  States,  for  this  technique  makes  possible  at 
least  partial  isolation  of  effects  unique  to  the  st^te. 

Column  4  gives  California  starts  as  a  percent  of  Yj^j^.^^.^^^'Jf. '^^^^^^^^ 

combining  columns  2  and  8.  During  ^^^y^^^J^^^ois  level  while 
California  starts  increased  95.6  percent  above  their  If «  7/|  ™^ 
United  States  starts  rose  70.9  percent.  As  a  Vfc^^rdfVmted  S^es 
starts,  California  starts  reached  tbeir  hijhest  point  m  1963  ^hen 
18  6  nercent  of  nationwide  starts  occurred  m  California.  This  figure 
does  not  indicate  the  absolute  effect  of  California  property  taxes,  but 
ft  shows  ha  in  nation  to  the  United  States,  other  factors  f avorab  e 
0  con  inuadon  of  California  property  development  have  swamped  1 
rise  in  propertv  tax  levies,  leading  to  a  pronounced  rise  m  the  IJbd 
C'lif "nTXited  States  ratio.  Except  for  the  modest  downturn  m 
this  series  in  1960,  it  has  risen  rapidly  since  19oJ 

Thus  ^lousin-  s  art  figures  do  not  suggest  that  fear  of  present  levels 
of  mrnerty  taxes  have  hiterfered  with  the  smooth  functioning  of  the 
clSornTahousin.  industry.  This  point  is  even  more  dramatically 
S:';   n  the  LT;arison  of  proportions  of  tot^\f  ^P-f^^l^t^ 

Fn  Table  1.  In  1946,  property  taxes  accounted  for  40.4  percent  of  total 
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United  States  state  and  local  revenue.  In  1962,  the  nationwide  propor- 
tion was  32.7  percent,  a  decline  of  7.7  percentage  points.  California, 
in  contrast,  levied  48.4  percent  of  total  state  and  local  revenue  in 
property  tax  form  in  194G,  and  49  percent  in  1963,  an  increase  of 
six-tenths  of  a  percentage  point.  While  the  United  States  ratios  have 
been  declining  since  19-i6,  California's  ratios  have  risen.  Thus,  if  it 
can  be  shown  that  property  tax  levels  threaten  the  smooth  functioning 
of  the  California  economy,  the  preceding  data  suggest  that  the  trend  of 
these  levies  over  time,  m  addition  to  tneir  absolute  level,  may  be  re- 
sponsible for  watever  appreiilieiision  attaches  to  them.  The  contrast  of 
California  experience  with  that  of  the  United  States  underscores  the 
basis  for  apprehension. 

As  new  residents  arrive  in  California,  swelling  the  population  base, 
it  is  reasonable  to  expect  this  population  increase  to  cause  a  decline  in 
housing  starts  per  thousand  xDopulation  in  the  state.  There  is  no  clearly 
discernible  trend  in  starts  per  thousand  population  for  the  period 
1948-63.  The  series  is  erratic,  ranging  as  high  as  18.3  in  1950  and  as 
low  as  11.7  m  19o/.  i\et  yearly  migration  into  California  (column  6) 
reached  a  peak  in  1957,  but  has  not  fallen  below  325,UUU  since  1955. 
Column  9  expresses  yearly  changes  in  migration,  relating  these  to 
yearly  changes  in  housing  starts  (column  7)  and  to  changes  in  starts 
per  thousand  population  (column  8).  Both  of  the  last  mentioned  series 
bear  tlie  maximum  relationship  to  changes  in  migration  when  they  are 
lagged  two  years  behind  the  change  in  net  migration,  to  allow  the  hous- 
ing industry  to  recognize  an  increased  market  for  housing  and  to  under- 
taKe  the  details  which  precede  the  actual  start  of  construction.  Casual 
observation  of  the  three  series  supports  this  lag.  Yet,  even  in  their 
closest  (lagged)  relation,  changes  m  migration  explain  only  5  per- 
cent of  lagged  private  residential  housing  start  changes,  and  less  than 
1  percent  of  the  changes  in  the  lagged  starts  per  thousand  population. 
Further,  changes  m  migration  bear  a  negative  relationship  to  changes 
in  California  siarts  as  a  percent  of  Liiited  States  starts,  lagged  two 
years,  in  each  case,  it  is  clear  that  yearly  changes  in  net  migration 
have  had  little  to  do  with  yearly  changes  in  the  number  of  housing 
starts,  it  is  equally  clear  that  recent  increases  in  property  tax  levies 
have  not  etfectiveiy  discouraged  migration  into  the  state,  there  being 
persuasive  positive  aspects  which  make  California  residency,  on  balance, 
relatively  attractive  to  potential  immigrants.  Further,  the  high  level  of 
California  starts  as  a  percent  of  United  States  starts  in  1963  indicates 
that  the  level  of  property  taxation  has  not  effectively  discouraged  ab- 
solute levels  of  improvement  to  property  in  the  state. 

Had  property  taxes  increased  at  a  rate  in  excess  of  the  rate  at  which 
rents  and  property  prices  could  be  increased,  and  the  developer  had 
been  unable  to  pass  along  to  the  tenant  or  ultimate  buyer  of  the  im- 
proved property  the  increase  in  tax  costs,  then  development  of  property 
presumably  would  have  proceeded  at  a  less  rapid  pace  than  it  has.  In 
other  words,  so  long  as  the  housing  market  would  support  the  increase 
in  housing  prices  which  in  part  stemmed  from  increased  property 
taxes,  development  proceeded,  and  newly  arrived  migrants  into  Cali- 
fornia paid  the  price  of  at  least  the  housing  standard  to  which  they 
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had  become  accustomed  in  prior  locations.  Although  the  year-to-year 
relationship  of  housing  starts  to  net  migration  has  not  been  a  close 
one  over  the  decade  1940-49,  the  population  of  California  increased 
53  3  percent  while  the  number  of  dwelling  units  increased  53^4  per- 
cent In  the  decade  1950-59,  the  corresponding  figures  were  42  9  tor 
California  population  and  52.2  for  the  number  of  dwelling  units.  In 
this  decade,  development  of  dwelling  units  outran  the  arrival  of  new 

^°Thut' over  two  decades,  it  does  not  seem  to  be  true  that  increasing 
property  taxes  have  restrained  the  improvement  of  property  by  con- 
struction of  housing.  It  is  likely  that  the  arrival  of  new  residents  into 
the  state  has  been  the  determining  factor  in  encouraging  property 
development,  and  the  encouragement  has  apparently  been  more  warmly 
received  in  the  1950-59  decade  than  in  the  prior  decade.  It  is  sate  to 
conclude  that  rising  property  taxes  have  not  restrained  the  develop- 
ment of  nropertv  with  respect  to  the  population  to  be  housed.  Further, 
rising  propertv  "taxes  also  failed  to  affect  the  rate  at  which  new  resi- 
dents entered  "the  state  to  live  and  work,  in  comparison  with  earlier 
similar  rates   But  the  possibility  can  legitimately  be  raised  that  newly 
arrived  residents  entered  the  state's  population  either  m  ignorance  of 
the  relatively  high  property  taxes  in   California,  were  attracted   by 
other  more  attractive  and  positive  features  of  the  state,  or  were  trans- 
ferred bv  their  employing  firm  and  moved  to  California  out  of  neces- 
sity In  any  of  these  cases,  the  decision  to  locate  in  California  was  made 
irrespective  of  the  level  of  property  taxation.  But  it  can  be  supposed 
that  the  response  of  new  residents  to  their  property  tax  bills  m  Cali- 
for2  is,  typically,  one  of  surprise,  perhaps  of  indignation.  The  reason 
for  this  is,  as  outlined  in  Table  1,  that  per  capita  California  property 
taxes  are  higher  and  have  risen  more  rapidly  than  those  of  the  United 

^^ff'the  prlc^ed'ng  analysis  is  correct  in  stating  that  property  tax 
increases  have  been  passed  on  to  buyers  or  tenants  by  builders  or 
owners    then  the  prices  paid  for  housing  in  California  could  be  ex- 
plcted  to  have  risen  relafive  to  those  in  the  United  States.  The  study  • 
now  concerns  itself  with  this  question. 

D.  The  Cost  of  Housing 

Table  3  presents  yearly  data  describing  the  costs  of  shelter  in  the 
Un™   Stages    California,  Los  Angeles,   and   San   F-ncisco     or  the 
vears  1947-63    These  index  figures  are  compared  with  the  total  con- 
sumer Price  Index  figures,  year  by  year.  They  show  a  California  ren  a 
prke  progression  which  has  proceeded  from  a  level  below  the  renta 
price  for  the  United  States  in  1947  to  a  1963  level  which  surpasses  that 
^f    he  United  States.  Put  in  other  terms,  if  f«  California  rent  i^^^^^^^ 
had  increased  in  the  same  proportion  as  tha    of  *.^%Umted  States    it 
would  have  only  risen  to  100.6  instead  of  112.4  m  1963    Conversely, 
had  the  US.  rent  index  increased  P-P-tionally  with  the  Ca^^^ 
index  it  would,  in  1963,  have  been  at  a  level  of  119.3   instead  ot  lUb.». 
In  this  peHod    while  U.S.  rent  prices  increased  55.5  percent  above 
their  1947    eve  ,  California  rents  increased  73.7  percent.  As  prevWy 

ndfcated    one  explanation  for  this  difference  lies  m  the  ability  of 
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Dropertv  owners  to  pass  on  to  tenants  the  increases  in  property  taxes 
Kged  to  owners.  Dnrin,  the  same  period,  CaUforma  property  ev.es 
as  a  percent  of  California  personal  income  increased  79.3  Percent, 
sLuar  to  the  increase  in  the  proportion  of  personal  income  of  Ca li- 
foTilians  which  a  large  segment  of  the  population  spent  for  property 

''T'urn'ing'tfihe  housing  component  of  the  CPI,  it  is  not  so  apparent 
that  this  Category  of  cosfs  has  risen  as  -P^^^^^^  f  .^^^/^^Xm 
Although  the  California  housing  index  increased  50  Pf  cent  trom  194/ 
fo  1963  and  the  index  for  the  United  States  increased  43  Vevcmt  the 
California  rise  in  costs  of  housing  has  not  so  f-  outstripped  the  U^S^ 
rkP  fls  in  the  case  of  rent.  Instead  of  106.2  percent  oi  T:ne 
957-59  average,  the  housing  index  for  the  United  ^fes  would  have 
been  112  had  it  increased  in  the  same  proportion  as  the  Calitornia 
housing  index  since  1947.  But  the  3.3  percentage  point  difference  m 
the  1963  indices  of  United  States  and  California  is  slight. 

The  rea  on  for  the  lag  in  housing  costs  behind  rental  costs  lies  m 
the  definition  of  the  housing  index.  This  index  includes,  m  addition 
0  reiiM  CO  ts  the  costs  of  acquiring  and  operating  homes,  which 
nv  Ive  such  items  as  financing  charges,  --^Y^-^^J^^^^^^^^^^ 
taxe^  renairs  fuel,  house  furnishings,  and  household  operation,  many 
of  whirare  far  r  moved  from  relationship  to  the  costs  of  housing  as 
affected  by  property  tax  levels.  In  total,  the  ^o-ng  inc^ex  i^^^^^^^ 
estimated  by  the  CPI  to  account  for  ^^P^^^  f  e-third  of  ^am  ly  ex^^^^^^^^ 
fnrP^  bv  those  families  to  which  the  index  applies,  inus,  reiduveiy 
n  tie  importance  can  be  attached  to  the  housing  index  asa  device  by 
whchrrasure  the  impact  of  property  taxes.  The  rental  -de-,  which 
Tiertains  onlv  to  the  cost  of  rent,  does  not  obscure  this  effect  to  tne 
§rgree  th"  the  housing  index  does.  Although  the  atter  includes  a 
direct  accounting  of  the  property  taxes  which  accrue  to  housing,  tne 
mDortrce  of  such  taxes  is  diminished  by  the  other  items  which  are 
iXled   so  tharthis  housing  index  is  a  relatively  insensitive  measure 

^^itrtCe^tr^rfw^^^^^^  to  purchase  shelter,  many 

hateW  recipients  of  California  Veterans'  Farm  and  Home  Loan 
Pro'rarfinaX-  aid,  made  available  to  California  veterans  of  mili- 
tary s  "ice  and"  uppoked  by  general  obligation  state  bone  .In  add. 
l\2  to  this  form  of  subsidy,  the  California  veteran  is  eligible  tor  a 
tion  to  this  torm  oi  Jl^'o      >,  ^       ^     property  so  long  as 

yearlv  exemption  of  $1,000  on  assesseu  vaiuc  j  i  ct^  nnn  lo  Thus 
thP  t;.tal  taiiffible  property  he  owns  is  not  m  excess  ot  $o,000^  inus 
the  s^ItehTseiicoSagd  veterans  to  purchase  shelter    both  by  direct 

mmmmmm 

Tart  of  "^-eterans,  partly  lecanse  of  the  veteran's  exemption. 

f^^;ir^id.nce  tend.s  to  indicate  that  property  tax  increases  are  passed  on  from  owner 
suS°DtpartVent  of  Commerce,  Bureau  of  Labor  Statistics,   Consumer  Price  Index, 

various  dates.  ^i       -^^  the  underwriting  of  various  loans 

•  The  federal  government  has  also  been  active 

for  the  purchase  of  residences.  <,„.=„„  11 

10  California  Constitution,  Article  XIII.  Section  14. 
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An  additional  aspect  of  Table  3  is  of  interest.  Comparison  of  the 
costs  of  all  items  in  the  CPT  relating  to  the  United  States  and  to  Cali- 
fornia reveals  an  increase  of  37  percent  in  the  U.S.  index  since  1947, 
and  an  increase  of  42  percent  for  California.  The  all-item  index,  while 
presently  higher  in  California  than  the  United  States,  is  not  greatlj^  so, 
and  California's  increase  since  1947  closely  parallels  the  U.S.  experi- 
ence. Only  in  the  rent  category  have  California  prices  risen  very  much 
more  rapidly  than  U.S.  prices.  If  this  behavior  could  be  ascribed  to  in- 
creased demand  for  housing  brought  about  by  the  growth  in  California's 
population,  then  why  have  costs  other  than  rent  in  California  not  shown 
increases  surpassing  those  of  the  U.S.  all-item  index  by  as  wide  a 
margin  as  the  California  rent  index  shows?  Demand  for  other  goods 
and  services  has  also  increased  in  California  as  the  population  has 
increased.  The  small  difference  between  the  United  States  and  Cali- 
fornia all-item  indexes  of  goods  and  services  does  not  support  the  view 
that  rising  rental  costs  have  resulted  only  from  increases  in  California 
population.  Other  factors  have  also  been  present,  among  which,  in- 
creases in  property  taxes  presumably  rank  high  in  importance.  If  in- 
creases in  property  taxes  have  appeared  as  increases  in  California  rents, 
and  if  this  fact  is  widely  known  among  tenants,  then  it  must  also  be 
true  that  the  association  between  rising  property  taxes  and  rising  rents 
has  been  made  in  the  mind  of  tenants.  If  so,  the  analysis  has  shown  that 
increases  in  taxes  have  not  caused  resentment  among  homeowners  alone, 
but  have  also  become  a  source  of  what  resentment  exists  among  those 
who  rent  their  shelter.  It  is  not  hard  to  conjecture  that  what  tenant 
resentment  generated  in  this  way  is  present,  has  become  more  vehement 
since  1959.  Prior  to  that  time,  the  California  rent  index  had  been  be- 
low the  U.S.  rent  index,  and  the  relative  price  advantage  which  Cali- 
fornia tenants  enjoyed  had  persisted  at  least  since  1947,  as  Table  3 
indicates.  After  1959,  however,  California  rents  began  a  climb  that  has 
been  persistent  in  its  acceleration  past  the  U.S.  rent  index.  In  the  same 
period,  California  property  levies  have  been  growing  at  an  increasing 
pace. 

E.  Assessment  Valuafion  Protests 

The  State  Board  of  Equalization,  through  its  Assessment  Standards 
Division,  is  charged  with  the  duty  of  assisting  county  assessors  in  the 
task  of  maintaining  high  levels  of  intracounty  equalization  as  well  as 
equalization  among  counties  as  stipulated  by  the  Constitution.  Califor- 
nia was  one  of  the  first  states  in  centralizing  this  duty,  which  makes 
possible  the  minimizing  of  tax  resentment  arising  from  gross  inequali- 
ties of  assessment  at  the  county  and  subcounty  levels.  Each  year,  the 
BOE  samples  randomly  by  stratum  of  property  type  and  value  within 
one-third  of  the  counties  of  California.  The  sample  is  expanded  to 
estimate  the  full  cash  value  of  property  in  the  sampled  counties  which 
is  subject  to  the  general  property  tax.  This  estimate  is  then  projected 
to  the  lien  date  of  the  county  rolls  through  use  of  certain  economic 
indices,  which,  in  conjunction  with  the  current  assessment  roll  totals 
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by  county,  g^ives  the  ratio  of  assessed  to  full  cash  value  of  real  property 
in  the  counties. ^^  These  are  the  ratios  presented  by  county  for  the  years 
1955-63  in  Table  4,  which  includes  the  statewide  average  and  range 
within  which  the  ratios  occurred  each  year. 

Since  1955,  Board  of  Equalization  has  issued  19  orders  to  counties 
to  change  the  county  ratio  of  assessed  to  cash  value,  in  order  to  more 
equitably  distribute  the  tax  burden  among  counties.^^  j^  ^j^ese  19  cases, 
the  board  felt  that  the  assessment  ratios  of  the  counties  involved  had 
fallen  outside  the  tolerance  zone  of  deviation  from  the  statewide  average 
ratio.  Thus,  in  522  reviews  of  county  assessment  ratios,  the  board  has 
been  convinced  of  the  necessity  to  raise  a  county's  ratio  in  only  3.6 
percent  of  the  cases,  indicating  acceptable  similarity  of  assessment 
results  among  counties  in  503  cases.  The  range  of  county  ratios  nar- 
rowed and  their  standard  deviation  decreased  in  each  fiscal  year,  except 
in  1956,  1959,  and  1963,  as  Table  4  shows. 

If  the  ratios  were  normally  distributed  among  counties,  the  average 
of  the  ratios,  plus  and  minus  two  standard  deviations,  would  include 
about  95  percent  of  all  ratios  in  that  year.  Except  in  1959,  the  yearly 
number  of  counties  within  two  standard  deviations  of  the  statewide 
average  of  ratios  is  at  least  95  percent  of  the  58  counties.  Further,  the 
standard  deviation  of  ratios  shows  a  marked  tendency  to  decline  from 
year  to  year,  indicating  increasing  uniformity  of  assessment  among 
counties.  This  trend  is  to  be  applauded,  however,  it  is  difficult  to  under- 
stand why  there  should  be  any  variance  at  all  in  ratios  among  counties. 
A  county  is  surveyed  triennially  by  the  board  under  Section  1815  of 
the  Revenue  and  Taxation  Code  of  California.  Thus,  two-thirds  of  the 
counties  are  not  surveyed  in  any  given  year.  Their  total  full  cash  value 
of  locally  assessable  tangible  property  is  estimated  under  Section  1817 
by  the  board.  If  equity  in  assessment  among  counties  is  to  be  served,  it 
is  not  clear  why  the  board  should  not,  at  this  point,  impose  equal  ratios 
on  all  counties  for  that  year,  so  that  the  ratio  on  which  taxes  are  com- 
puted, could  be  the  same  for  all  counties. 

"When  assessments  on  the  various  classes  of  real  property  are  ex- 
amined, the  equity  effects  are  less  satisfactory.  Although,  as  shown 
above,  the  average  of  assessed  to  cash  value  for  all  types  of  property 
is  relatively  uniform  among  counties,  there  is  a  basis  for  the  impression 
of  inequitable  treatment  of  owners  of  various  types  of  property. 
Table  5  outlines  the  nature  of  the  problem.  In  the  two  years  shown, 
1956  and  1961,  the  ratios  of  assessed  value  to  market  price  at  which 
property  changed  ownership  show  considerable  variance  between  prop- 
erty types  within  each  year.  Further,  the  ratio  of  assessed  to  sales  value 
changed  differentially  between  1956  and  1961.  The  nonfarm  residential 
ratio  declined  only  one-half  percent,  while  the  ratio  for  vacant  lots 
decreased  21.3  percent,  the  acreage  and  farm  ratio  decreased  14.7  per- 
cent, and  the  commercial  and  industrial  ratio  fell  9.8  percent.  Although 

"California  Board  of  Equalization,  Annual  Report,  1962-63,  p.  12. 

^California  Coyistitution,  Article  XIII,  Section  9  empowers  the  State  Board  of 
Equalization  to  equalize  intercounty  assessments.  The  board  also  has  statutory 
duties  of  intracounty  equalization  prescribed  by  Wells  Fargo  dc  Co.  v.  State 
Board  of  Equalization,  56  Cal.  194  (1880),  Revenue  and  Taxation  Code,  Section 
1821,  and  McDouyall  v.  Cottnty  of  Marin,  208  Cal.  App.  2d  65    (1962). 
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the  Board  of  Equalization  assists  the  counties  in  equalizing  assessments 
at  one  point  in  time,  it  does  not  necessarily  undertake  to  equalize 
various  assessment  to  cash  value  ratios  through  time.  In  consequence, 
the  difference  in  the  changes  in  ratio  among  types  of  property  through 
time  may  engender  resentment  of  some  owners  toward  the  assessment 
outcome.  Table  5  provides  a  basis  for  this  contention.  It  is  in  this  task 
of  equalizing  assessment  ratios  among  property  types  through  time 
that  the  board  of  equalization  and  the  county  assessor  face  the  greatest 
difficulty.  For  in  the  attempt  to  assess  at  highest  and  best  alternative 
property  use,  the  assessor  necessarily  involves  himself  in  a  certain 
amount  of  guesswork.  There  is,  for  example,  no  established  market 
price  for  an  orange  grove  adjacent  to  an  industrialized  area,  so  long 
as  the  grove  has  not  changed  hands  in  a  fairly  recent  period.  The 
assessor,  to  discharge  his  duty  of  estimating  the  price  the  land  could 
command  in  the  market  if  it  were  to  be  offered  as  an  industrial  site, 
must  value  the  land  as  though  it  were  in  fact  available  for  industrial 
development,  if  it  is  his  professional  opinion  that  this  is  the  use  which 
would  yield  the  greatest  return.  Eelevant  to  this  decision,  the  United 
States  Supreme  Court  found  that, 

"...  the  value  of  property  results  from  the  use  to  which  it  is  put 
and  varies  with  the  profitableness  of  that  use,  present  and  prospec- 
tive, actual  and  anticipated.  There  is  no  pecuniary  value  outside 
of  that  Mdiich  results  from  such  use.  The  amount  and  profitable 
character  of  such  use  determine  the  value  and  if  property  is  taxed 
at  its  actual  cash  value  it  is  taxed  upon  something  which  is  created 
by  the  uses  to  which  it  is  put. ' '  ^^ 

Clearly,  however,  the  task  of  determining  highest  and  best  use  of  prop- 
erty cannot  always  be  objectively  undertaken.  The  assessment  and 
equalization  outcome,  apart  from  the  question  of  the  level  of  property 
taxes,  is  of  great  importance  to  the  capacity  of  the  taxpayer  to  tolerate 
the  property  tax.  One  estimate  of  the  equity  of  the  assessment  proce- 
dure for  all  types  of  tangible  property  can  be  obtained  through  a  sum- 
mary of  recent  California  protests  by  property  owners  to  county  boards 
of  equalization  over  assessed  values,  their  disposition,  and  the  amounts 
involved  in  the  appeals.  This  aspect  deals  with  owner  recourse  to  as- 
sessed valuation,  an  integral  part  of  the  equity  of  the  entire  assessment 
process. 

Table  6  presents  a  record  of  such  protests  heard  by  county  boards  of 
equalization  or  tax  appeals  boards  during  the  period  1959-63.  The  num- 
ber of  protests  within  this  five-year  period  exceeded  17,000,  although 
their  number  in  1963  (2,838  was  13  percent  below  that  of  1959,  and  was 
the  lowest  in  any  of  the  five  years.  The  number  of  reductions  granted 
under  Sections  1607-11  of  the  Revenue  and  Taxation  Code  of  California 
rose  94  percent,  from  872  in  1959  to  1,693  in  1963,  indicating  an  in- 
creasing willingness  of  county  boards  to  sympathize  with  property 
owners  in  their  appeals  to  have  assessed  values  lowered.  This  observa- 
tion is  further  bolstered  by  the  122-percent  increase  in  the  ratio  of  re- 
ductions to  protests,  which  occurred  during  the  period.  The  number  of 
counties  making  reductions  each  year  increased  75  percent,  from  20  in 

^Cleveland,  C.  C,  and  St.  L.  Ry.  Co.  v.  Backus,  154  U.S.  445   (1894). 
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1959  to  35  in  1963.  During  the  same  period,  the  number  of  counties 
hearing  protests  increased  only  12  percent,  from  41  to  46.  Four  counties 
received  no  protests.  ^^  The  average  value  of  reductions  increased  30 
percent   though  the  total  of  such  reductions  rose  li33  percent. 

The  irecedino-  summary  figures  indicate  an  increase  m  all  phases  of 
the  a  sessment  protest  procedure  except  the  number  of  protests  heard, 
showS'  either  a  general  acceptance  of  the  assessment  levels  and  proce- 
durls^et  by  assessors,  or  a  reluctance  on  the  part  of  some  property 
owners  to  formally  protest  assessment  levels.  It  is  significant  that  in  1963 
?he  statewide  number  of  protests  declined  to  its  lowest  level  for  the 
five-year  period,  the  dollar  value  of  reduced  assessments  reached  a  five- 
vlar  pelk  An  investigation  of  the  facts  surrounding  this  large  increase 
fn  the  average  size  of  reduction  per  protest  indicates  considerable  van- 
adon  in  assessment  reduction  practices  among  the  counties,  as  it  will  be 

na^r^d^bT  Table  6,  the  statewide  --^^o^^^^^^         ^1959 
population  has  declined  every  year  except  1961,  falling  from  21  m  lyoy 

TABLE  VI 

Summary  of  California  County  Boards  of  Equaliration  '"  °jf  "9  ^^^^"^  P"*^**^ 
of  Assessed  Property  Values  During  the  Years  1959  to  1963 


Number  of: 
Protests  heard 

Counties  hearing  protests...--  — 

Protests  per  100,000  population 

("Propensity  to  protest") 
Assessments  reduced 

Counties  making  reductions 

Reductions  per  100  protests 

("Propensity  to  reduce") 

Dollar  amounts  of:  , 

Total  reductions  ($000)-  — 6,189 

Average  reduction  per  protest |MU^ 

Average  reduction */,uj( 


1959 


3,250 
41 
21 

872 
20 
27 


1060 

1961 

3,386 

4,330 

41 

42 

21 

26 

1,065 

1,741 

29 

26 

31 

40 

1962 


1963 


Five-year 
average 


12,770 
$3,771 
$11,991 


11,765 
$2,717 
$6,757 


3,278 
43 
18 

1,045 
30 
32 


12,329 
$3,761 
$11,798 


2,838 
46 
16 

1,693 
35 
60 


15,631 
$5,508 
$9,233 


3.416 
43 
20 

1,283 

28 
38 


11,737 

NA 
NA 


Percent 
increase 
1959-1963 


—13 

12 

—24 


94 
75 
122 


153 

$189 

$30 


SOURCE:    Activity    of    County    Bo^^s    of   E^^^^^^^ 

lfo'n'ofraa"r^nia^in^%r?i,U"3;S  by  Vincent  T.   Cooper,   Assistant 

General  Manager,  Sacramento. 
N.A.,  not  applicable. 

to  16  in  1963   As  the  state  has  grown,  the  "propensity  to  protest"  as- 

ssed  valuations  has  declined.  Offsetting  thi^.  tendency  ins^^^ 
have  been  two  factors.  The  statewide  probability  of  obtaining  a  reduc 
to  the  ratio  of  number  of  reductions  to  number  of  protests  has  mon. 
than  doubled  in  these  five  years,  rising  from  27  P- ^^  l^^f  f/,,^  ^^'^^ 
to  60  in  1963.  In  the  latter  year,  more  than  one-haf  the  protests  re 
sultedTn  some  reduction.  How  large  a  reduction  is  mdicat^ed  by  wha 
r^^ht  be  called  the  "propensity  to  reduce,^  the  ratio  of  statewide  tota 
deductions  in  assessed  value  in  a  year  to  the  number  of  prot  st  •  This 
average  dollar  reduction  per  protest  has  increased  from  ^/'"^^^-i  "^  ^J^;^^^?^ 
to  $5,507  in  1963,  and  its  course  is  clearly  upward.  Both  of  these  factois 

:77li:   An^ador,   Mariposa   and    Sutter   Counties,    whose    1960    combined   population 
was  48,831. 
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have  tended  to  result  in  the  accrual  of  a  certain  amount  of  concentra- 
tion of  arrowing  economic  benefit  (assessment  reduction)  in  the  hands 
of  a  declining  number  of  property  owners. 

The  degree  of  concentration  can  be  estimated  by  the  relationship  of 
total  dollar  reductions  to  the  number  of  reductions — the  average  size 
of  reductions  obtained.  This  average  has  risen  from  $7,097  in  1959  to 
$9,232  in  1963,  and  represents  a  30-percent  increase,  after  having  been 
as  high  as  $11,990  in  1960.  Because  the  average  residential  property  is 
not  subject  to  assessment  misquotation  of  such  magnitude,  it  must  be 
concluded  that  owners  of  relatively  highly  valued  property  have  tended 
to  receive  a  preponderence  of  valuation  reductions.  Several  examples 
support  this  point ;  one  1959  reduction  in  Yolo  County  was  for  $112,000, 
six  in  San  Francisco  County  in  1962  averaged  $309,423,  and  one  in 
Sierra  County  in  1963  was  for  $64,600.  Reductions  of  these  magnitudes 
obviously  involve  property  of  very  high  total  value,  and  likely  apply 
to  large  enterprises,  whose  staffs  are  equipped  with  persons  trained 
in  presentation  of  protests  of  this  and  similar  nature.  Their  success  is 
underscored  by  Chart  1  and  Table  7  which  show  concentration  ratios  for 
each  of  the  five  years  for  which  data  are  available.  The  ratios  shown 
are  the  percentages  of  total  statewide  dollar  assessment  reductions 
absorbed  by  the  various  percentages  of  the  number  of  reductions.  For 
the  five  years,  the  10  percent  of  reductions  having  the  largest  average 

TABLE  VII 

Size  Concentration  of  Assessment  Reductions  in  California, 
Yearly  and  Five-Year  Average:  1959—63 
When  this  percent  of  the  , 

total  numher  of  ...  this  percent  of  the  total  dollar 

reductions  was  granted  .  . .  amount  of  reductions  was  granted 

1959        1960        1961        1962        1963  5-year  average* 

0 0  0  0  0  0  0 

10 1.5  0.7  1.8  1.1  1.7  1.3 

20   3.1  1.5  5.3  3.4  4.7  3.7 

30   5.0  2.7         10.7  6.2  8.1  6.7 

40   8.4  6.5         18.2         10.8         12.3         11.5 

50   17.0         15.2         25.7         22.0         19.4        19.9 

60 30.0         30.5         33.3         33.9        33.2         32.4 

70   45.9         46.7         40.9         46.6         47.0         45.5 

80   61.8         62.8         56.1         59.3         60.8         60.1 

90 77.6         79.0         71.7         72.0         74.7         74.7 

100   100.0       100.0       100.0      100.0       100.0       100.0 

*  Plotted  as  Chart  1. 

SOURCE:  Activity  of  County  Boards  of  Equalisation,  1959-1963,  an  unpublished  table 
reporting  results  of  a  survey  taken  by  the  County  Supervisors  Association  of  Cali- 
fornia in  19  64,  and  made  available  by  Vincent  T.  Cooper,  assistant  general  manager, 
Sacramento.  The  author  is  responsible  for  summary  computations. 

value  provided  an  average  ratio  of  25.52  percent.  Put  another  way,  if 
the  10  percent  of  the  nuniber  of  reductions  having  the  largest  average 
dollar  value  is  divided  into  the  total  dollar  amount  of  reductions,  the 
result  is  25.52.  The  yearly  ratios  reached  a  low  of  21.0  in  1960  and  a 
high  of  28.4  the  following  year.  The  number  of  years  involved  is  too 
small  to  suggest  a  trend  toward  increased  concentration  of  the  benefits 
of  reductions  in  favor  of  large  property  owners,  but  they  do  suggest 
that  the  total  amount  of  reductions  is  biased  strongly  in  favor  of  the 
large  dollar  reduction. 
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CHART   I 

Lorenz  Curve  Showing  Average  Degree  of  Size  Concentration  of  Assessment 

Reductions  in  California  During  1959-1963 

100 


Percent  of 
Total 
Dollar 
Reductions 
Granted ' 


100   Percent  of 
Total 
Dollar 
90   Reductions 
Granted 


Percent  of  Total  Number  of 
'Reductions  Granted 

SOURCE :  Derived  from  Table  VII. 

This  bias  is  not  equitable  to  the  owner  of  moderately  valued  property, 
and  is  suo-gested  as  one  reason  for  the  decline  in  nnmber_  ot  protests 
heard  by^countv  board.  The  Lorenz  cnrve  of  Chart  1  is  the  most 
conservative  possible  statement  of  the  degree  of  concentration  ot  assess- 
ment reductions  toward  large  values.  The  reason  for  this  conservatism 
is  found  in  the  nature  of  the  available  data,  which  show  only  county 
totals  of  the  number  of  protests  heard,  number  of  reductions,  ana 
dollar  reductions.  Chart  1  is  conservative  because  it  is  based  on  average 
dollar  reductions  per  county.  Thus,  in  1963,  the  Los  Angeles  County 
Board  of  Equalization  granted  821  reductions  out  of  914  protests.  The 
total  reduction  was  $10,494,200,  and  the  average  dollar  reduction  per 
reduction  was  $13,784.  The  Lorenz  curve  embodies  the  assumption  tnat 
each  of  the  821  ;eductions  granted  was  $13,784.  At  the  extreme,  is 
possible  that  820  reductions  of  one  dollar  each  were  made  and  that  one 
reduction  of  $10,493,380  filled  out  the  total.  This _  would  indicate  a 
very  large  concentration  in  the  county;  one  reduction  would  account 
for  67  percent  of  the  statewide  total  of  dollar  reductions  m  that  year. 

It  is  reasonable  to  argue  that  if  individual  assessment  _  reductions 
were  available  for  all  counties,  the  concentration  shown  m  Chart  1 
would  be  even  greater  than  the  chart  reflects.  It  is  a  so  reasonable  to 
Trgue  that  the  datively  high  average  concentration  ^^  f aw  of  la^g 
reductions  (and  therefore  in  favor  of  owners  of  property  the  value  ot 
which  k  high)  has  been  associated  with  the  failure  of  protests  to  keep 
pace  with  the  growth  in  dollar  value  of  total  reductions. 
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The  following  letter,  taken  from  a  California  newspaper,  although 
wrong  in  criticizing  the  county  board  of  equalization  or  the  assessor 
for  his  statement  that  "there  were  less  requests  for  adjustments  due 
to  fewer  complaints,"  catches  the  central  idea  of  the  above  argument.^^ 

Editor  of  the  Bee — Sir;  I  have  attended  the  hearings  of  the 
board  of  superviisors  [sic]  on  property  appraisals  and  the  protests 
by  property  owners  on  the  values  set  on  their  property.  Those 
protesting  are  wasting  their  time  doing  so  as  the  board  has  no 
intention  of  changing  as  indicated  by  its  actions  at  these  hearings. 

For  example,  a  chicken  raiser  with  property  at  the  north  end 
of  ]\lcClellan  Field  stated  he  had  offered  to  sell  his  land  at  $20,000 
or  $25,000  as  it  was  strictly  undesirable  due  to  the  location  and 
the  assessor's  office  had  it  assessed  at  $30,000  even  though  the 
deput}'  stated  to  Mr.  Barbaria  he  had  no  idea  how  he  arrived  at 
this  figure.  The  property  owner's  request  was  denied. 

Another  property  owner  sold  a  small  parcel  to  the  county  as 
demanded  by  the  county  for  a  sewer  pumping  plant  and  those  in 
the  purchasing  part  of  the  county  stated  the  land  was  worth 
$5,000  per  acre  yet  the  assessor  has  this  same  land  assessed  at 
$17,000  per  acre.  The  property  owner's  request  for  reduction  was 
denied  without  explanation. 

The  assessor's  statement,  "there  were  less  requests  for  adjust- 
ments due  to  fewer  complaints,"  is  strictly  unfounded  as  the 
people  have  learned  that  the  board  of  supervisors  will  only 
listen  to  the  assessor  and  his  large  staff  and  the  taxpayer  is  only 
wasting  his  time  by  appearing. 

A  grand  jury  review  of  this  department  is  needed  right  now\ 

Law^rence  Rochoa 
North  Highlands 

Although  the  owner  of  less  highly  valued  property  may  have  been 
discouraged  from  formally  protesting  assessed  valuations  by  his  rela- 
tive lack  of  success  in  obtaining  reductions  evident  in  Table  VII  and 
Chart  1,  it  is  also  apparent  that  his  "propensity  to  protest"  has  been 
affected  by  his  general  level  of  economic  well-being.  For  example, 
statewide  protests  per  100,000  population  were  steady  at  21  in  1959 
and  1960,  but  they  rose  to  26  in  1961,  a  year  in  which  the  California 
unemployment  rate  rose  from  5.8  to  6.9.  In  the  following  year,  the 
protests  per  100,000  declined  to  18.  The  implication  is  that  protests  are 
stilled  by  prosperity,  when  marginal  effort  in  increasing  income  is  more 
adequately  rewarded  than  it  is  in  protesting  tax  levies,  while  in  reces- 
sion, when  the  marginal  tax  dollar  takes  on  a  relatively  greater  tax- 
payer   disutility,    the    reward    for    successful    protest    becomes    more 

<  attractive.  This  conclusion  is  supported  also  by  the  average  reduction 
in  each  year,  which  reached  its  lowest  point  in  1961,  when  a  large 

!     number  of  small  protests  were  heard. 

Turning  now  to  an  analysis  of  the  results  of  protests  and  reductions 

'     by  counties,  a  disclaimer  is  necessary.  It  is  not  the  purpose  of  this 

1  section  of  the  study  to  point  an  accusing  finger  at  various  county 
boards,  for  the  very  diversit}-  of  situations  among  counties  should 
preclude  this.  However,  in  the  county-by-county  analysis,  it  is  possible 

^Letter  to  the  editor  of  the  Sacramento  BeCj  August  5,  1964. 
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to  indicate  why  the  statewide  averages  have  behaved  in  the  fashion 
indicated  above,  to  identify  those  counties  which  appear  to  have  been 
instrumental  in  contributing-  to  the  shape  of  the  Lorenz  curve  previously 
shown,  why  property  taxpayers  in  some  counties  have  been  at  a  dis- 
advantage in  making  their  protests  effective,  and  to  state  that  the 
variation  among  counties  is  sufficiently  large  to  have  given  rise  to  the 
sort  of  impression  indicated  in  the  preceding  letter. 

Column  3  of  Table  8  lists  the  number  of  protests  per  thousand  of 
the  19 GO  population  of  each  county.  Measured  in  this  way,  four  counties 
have  very  high  "propensities  to  protest."  Lake,  Marin,  Mono  and 
Placer  Counties  show  that  protests  per  thousand  are  above  the  mean 
more  than  two  standard  deviations  for  the  54  counties  m  which  pro- 
tests were  heard  during  this  five-year  period,  and  that  Calaveras 
Sacramento,  Sierra  and  Tulare  Counties  were  more  than  one  standard 
deviation  above  the  54  county  mean.  Taken  alone,  the  ''propensity  to 
protest"  reveals  only  one  side  of  the  assessment  reduction  market— 
the  demand  for  assessment  reductions.  Apparently,  this  demand  has 
not  been  structured  in  a  very  consistent  manner  from  county  to  county. 
The  average  is  1.81  protests  per  thousand  population,  but  the  standard 
deviation  is  2.7,  Avhich,  considering  a  floor  of  zero  protests,  indicates 
a  pronounced  skew  in  the  distribution  of  propensities  among  counties 
toward  those  with  relatively  high  propensities. 

Looking  now  at  the  side  of  the  market  which  describes  the  supply 
of  reductions  in  response  to  the  demand  for  reductions,  column  5  ot 
Table  8  shows  the  probability  that  a  protest  resulted  m  a  reduction. 
This  column  is  the  ratio  of  number  of  reductions  to  Protests  tor  the 
five-vear  period.  Only  one  county,  Monterey,  had  a  probability  that 
was  ^  more  than  two  standard  deviations  above  the  average  ot  4Z 
counties  which  heard  10  or  more  protests.  Seven  counties  were  more 
than  one  standard  deviation  above  the  same  average.  It  is  significant 
that  only  one  of  the  eight  counties  with  high  propensities  to  protest 
(more  than  one  standard  deviation  above  the  average)  experienced  a 
probability  of  reduction  (in  response  to  protest)  in  excess  of  the 
average  probabilitv.  Marin  County,  with  a  propensity  to  protest  ot 
9.16,  experienced  a  probability  that  51  percent  of  protests  resulted  m 
reductions.  The  42-county  average  was  33  percent. 

At  the  other  extreme  of  the  distribution  of  reduction  probabilities, 
lie  nine  counties  showing  a  propensity  to  reduce  more  than  one  stand^ 
ard  deviation  below  the  county  average  of  which  they  are  a  part_ 
In  ac^o-regate,  these  nine  counties  heard  1,335  protests  and  granted  18 
reductions,  for  a  combined  probability  of  0.013.  In  these  nine  counties 
during  the  period  indicated,  about  13  out  of  every  thousand  protests 
resulted  in  a  reduction  of  assessed  valuation.  One  county,  iulare, 
heard  1  010  protests  in  1959  without  making  a  reduction.  Special  cir- 
cumstance undoubtedly  entered  here,  but  if  the  Tulare  experience  is 
omitted  from  that  of  the  counties  more  than  one  standard  deviation 
below  the  42-countv  average,  the  combined  number  of  reductions  m 
ratio  to  the  number  of  protests  shows  that  43  in  every  thousand  pro- 
tests resulted  in  reductions,  where  the  42-county  average   (including 

« Butte,  Fresno.  Kern,  Lassen,  Modoc.  Napa.  Siskiyou.  Solano,  and  Tulare  Counties. 
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these  low-propensity  counties)  was  330  per  thousand  protests.  With 
no  judgment  on  the  acceptability  of  assessment  procedures  in  these 
eight  counties,  and  referring  only  to  the  average  experience  of  the  42 
counties,  it  is  not  difficult  to  conjecture  that  property  owners  in  these 
eight  counties  have  reconciled  themselves  to  acceptance  of  the  assessed 
valuations  which  they  receive  in  the  mail. 

Three  additional  aspects  of  Table  8  remain  to  be  discussed.  Each 
relates  to  the  dollar  amounts  of  total  valuation  reduction  in  the  five- 
year  period.  Among  43  counties  which  allowed  reductions  in  assessed 
valuations  during  this  period,  column  6  shows  that  the  per-resident 
value  of  the  total  dollar  value  of  reductions  was  very  high  in  Del 
Norte,  Mono,  and  Sierra  Counties,  and  was  more  than  one  standard 
deviation  above  the  average  of  the  43  counties  in  Placer  County.  It  is 
not  possible  to  state  categorically  that  the  per-resident  value  of  reduc- 
tions were  unjustly  biased  in  favor  of  large  reductions.  All  that  is 
possible  is  to  observe  that  the  per-resident  figure  in  these  counties  has 
departed  noticeably  from  the  statewide  average  among  those  counties 
which  allowed  reductions.  The  three  counties  which  departed  from  the 
statewide  average  most  significantly  were  counties  in  which  population 
did  not  exceed  18,000  in  1960,  and  two  of  the  three  had  populations 
under  3,000.  Placer  County,  with  population  in  excess  of  50,000  and 
pre-resident  reductions  totaling  $14.93,  had  a  high  "propensity  to 
protest"  and  a  below  average  "propensity  to  reduce." 

Continuing  with  the  value  of  reductions  granted  by  counties,  column 
7  of  Table  8  shows  the  dollar  value  of  reductions  per  protest  (column 

9  divided  by  column  2),  and  column  8  the  value  of  reductions  per 
reduction  (column  9  divided  by  column  4).  In  the  first  category,  San 
Francisco  County,  granting  reductions  to  42  percent  of  protests,  showed 
the  highest  per-protest  reduction  value  in  the  state.  The  average  value 
of  protests  was  $68,602.  The  average  dollar  reduction  was  $152,884. 
Yolo  County  was  the  second  county  with  very  high  ratios,  $18,666  and 
$112,000  respectively,  but  it  should  be  noted  that  only  one  reduction 
was  granted  during  the  five  years,  in  thjs  county.  Tehama  County 
shows  a  per-protest  value  of  $31,265,  more  than  two  standard  devia- 
tions above  the  statewide  average,  but  that  county  heard  only  one 
protest  in  the  five  years  covered.  The  value  of  its  average  reduction 
was  less  than  one  standard  deviation  above  the  statewide  average. 

The  spread  between  average  value  of  reduction  per  reduction  and 
average  value  of  reduction  per  protest  for  all  counties  hearing  at  least 

10  protests  and  allowing  at  least  one  reduction,  was  $6,128,  as  shown 
in  column  10.  Counties  hearing  less  than  10  protests  were  excluded  as 
being  unrepresentative  in  showing  the  disposition  of  protests.  Of  the 
39  counties  which  fall  in  this  over-ten  protests  category,  only  San 
Francisco  County  was  more  than  two  standard  deviations  above  the 
average  spread  of  the  39,  and  Modoc  County  was  more  than  a  single 
standard  deviation  above  the  average.  Had  all  protests  been  granted 
reductions  in  these  counties  during  the  five  years  considered,  the  dif- 
ference described  above  would  have  been  zero,  as  in  Glenn  and  Tehama 
Counties.  In  San  Francisco  and  Modoc  Counties,  the  difference  between 
the  average  value  per  reduction  and  the  average  value  per  protest  was 
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enouffh  larger  tlian  the  statewide  average  difference  to  indicate  bias 
toward  the  large  reduction.  In  other  words,  they  tended  to  allow  rela- 
tivelv  large  dollar  reductions  in  assessed  valuation,  as  a  percentage 
of  the  total  number  of  protests  heard  And  although  ^^  fe  case  of 
Modoc  County,  the  ''propensity  to  reduce"  was  only  0.08  and  only 
one  reduction  vas  allowed,  it  was  of  sufficient  size  to  cause  the  spread 
of  ratios  to  be  large  relative  to  the  statewide  average.  San  Francisco 
Cointy    wtra-p^^  to  reduce"  of  0.45    (45  in  100  protests 

resulted  in  reductions)  also  allowed  a  large  spread  m  the  ratios  of 
dollar  value  of  reductions  and  protests. 

The  preceding  figures  tell  nothing  of  the  protests  which  were  dis- 
allowed  It  is  possible  that  the  average  assessed  valuation  of  property 
on  which  the  protest  was  denied,  may  be  even  larger  than  that  on  which 
the  protest  was  allowed.   However,  if  this  were  the  case,  the  point 
could  still  be  made  that  protests  tend  to  be  undertaken  by  owners 
of  large-value  property.  The  protest  mechanism  either  is  not  familiar 
to  owners  of  small-value  property  and  they  therefore  do  not,  m  the 
main    avail  themselves  of  this  machinery,  or  they  are  not  dissatis- 
fied with  the  assessed  valuation  of  their  property.  In  the  latter  case,  the 
immediate  question  becomes,  "why  do  owners  of  large-valued  property 
make  as  great  use  of  the  appeal  machinery  as  they  obviously  do?     One 
plausible  answer  is  the  bias  observed  in  obtaining  reductions  by  the 
large  application,  together  with  the  ability  of  the  owner  of  higb  valua- 
tion property  to  undertake  his  protest  with  competent  legal  staff  and 
anpraisal  resources.  These  aids  are  not  economically^  feasible  for  the 
ower  of  lower  valuation  property ;  the  costs  of  obtaining  such  aids  are 
higher  than  the  reduction  in  taxes  would  be  even  if  the  protest  were 
successful  It  is  not  unthinkable  that  the  state  might  make  available  at 
reduced  private  cost,  the  competent  requisite  aids  for  o^/^^rs  of  prop- 
erty below  a  certain  bef ore-protest  valuation  who  wish  to  protest  the 
assessed  valuations  of  their  property.  It  is  in  the  interest  of  the  state  to 
insure  the  smooth  functioning  of  the  machinery  of  county,  city   local 
property  taxation,  and  part  of  this  task  lies  in  opening  the  appeal  route  . 
to  equitable  assessment  where  this  is  thought  by  the  property  owner  to 
be  other  than  equitable.  To  allow  the  residential  taxpayer  equal  econ- 
omic access  to  competent  help  in  preparing  his  protest  would  assure 
Mm  of  a  modicum  of  equality  with  the  owner  of  high-value  property  m 
the  protest  proceedings   The  latter  should  not  benefit  from  the  unequal 
feasibility  of  such  assistance  to  all  property  taxpayers. 

F.  Property  Tax  Delinquencies 

Delinquencies  in  payment  of  secured  property  tax  charges  are  pre- 
pared by  each  county  tax  collector  and  presented  to  the  county  auditor 
on  May  10  of  each  year,  describing  the  total  taxes  due  February  1  but 
uncollected  April  10,  as  outlined  in  Sections  2617  and  2618  of  the  Rev- 
enue and  Taxation  Code  of  California.  Owners  of  property  described  on 
the  delinquent  roll  are  then  subject  to  charges  of  6  percent  of  the 
amount  outstanding,  plus  three  nominal  charges.  If  the  taxes  remain 
unpaid  after  June  30  of  the  same  year,  the  state  takes  title  to  the  de- 
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linquent  property  and  credits  the  prior  owner  with  payment  of  taxes 
within  five  days.  The  data  presented  are  therefore  the  totals  of  delin- 
quencies and  charges  on  May  10  of  each  fiscal  year.  The  delinquency 
totals  indicate  either  an  unwillingness  or  an  inability  to  pay  the  taxes 
charged  on  secured  property.  No  figures  are  presently  available  to  show 
the  proportion  of  properties  whose  taxes  have  become  delinquent  and 
which  have  been  sold  to  the  state  after  June  30.  The  data  merely  in- 
dicate the  difficulty  of  collection  in  the  years  1951-52  through  1962-63, 
and  are  shown,  together  with  related  data,  in  Table  9  below. 


TABLE  IX 

Statewide  Totals  of  Property  Tax  Charges,  Delinquencies,  Delinquency  Ratios, 

Median  and  Average  County  Delinquencies,  and  California 

Personal  Income,  1952-1963 


Year  or 
fiscal  year 

Total  tax 
charged 
(1000) 

Total 

delinquency 

(SOOO) 

Delinquency 
per  SI 000 
charged 

Median 

county 

delinquency 

Total 

delinquency 

as  percent  of 

increase  in 

tax  charge 

above 
previous 
charge 

California 
personal 
income 

per  capita 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

1952        

758,770 
834,400 
921,900 
1,017,260 
1,130,072 
1,287,370 
1,484,429 
1,613,978 
1,801,554 
1,971,559 
2,169,546 
2,375,310 

213 

9,828 
10,460 
12,931 
12,559 
13,402 
16,193 
20,599 
21,917 
26,666 
33,525 
38,589 
42,889 

337 

$12.95 
12.54 
14.03 
12.34 
11.86 
12.58 
13.88 
13.58 
14.80 
17.00 
17.79 
18.06 

39 

?48,648 
58,672 
59,023 
64,554 
77,826 
83,458 
104,114 
94,355 
125,329 
195,201 
186,266 
196,058 

303 

14 
15 
13 
12 
10 
10 
17 
14 
20 
19 
21 

S2,129 

1953 

2,165 

1954 : 

2,154 

1955 

2,297 

1956           -  .     -- 

2,424 

1957         

2,500 

1958-    

2,526 

1959 

2,671 

1960 

2,725 

1961 

2,791 

1962           _  _     ._ 

2,881 

1963    

2,974 

Percent  increase, 
1952-1963 

40 

SOURCES:    Columns    1    throug-h    4,    H.    W.    Myers,    Fresno    County    Tax    Collector. 
Column  5,  U.S.  Department  of  Commerce,  Office  of  Business  Statistics. 

Chart  2  showing  geographic  distribution  of  the  changes,  since  1951- 
52,  in  the  county  property  tax  delinquencies  per  $1,000  of  tax  charged, 
may  be  compared  with  Chart  3,  which  gives  a  similar  distribution  of  the 
percent  change  in  "inside"  county  tax  rates  for  the  same  period.  There 
is  no  systematic  relationship  between  the  changes  in  delinquencies  and 
tax  rates,  leading  to  the  conclusion  that  other  factors  than  the  tax  rate 
have  been  responsible  for  the  increase  in  delinquencies.  This  observa- 
tion is  supported  by  the  correlation  between  tax  rate  changes  and 
changes  in  delinquency  ratios  of  counties  during  the  period.  The  corre- 
lation is  —0.17,  which  indicates  that  for  a  rise  in  tax  rates  of  10 
percent,  the  county  delinquency  ratio  has  fallen  about  3  percent 
[(—0.17)2  —  0.03]'.  The  relationship  obviously  is  not  strong  among 
counties,  and  the  preliminary  conclusion  is  that  changes  in  tax  rates 
do  not  significantly  affect  the  tendency  of  property  owners  to  allow 
delinquencies  to  occur.  It  will  be  apparent  below  that  changes  in  in- 
come, however,  do  bear  a  significant  relati(mship  to  delinquency  totals. 
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The  ability  o£  the  owner  of  real  property  to  pay  the  taxes  charged 
him  is  strongly  related  to  his  particular  income  situation.  Because  it  is 
with  respect  to  a  level  of  income  that  statements  about  the  property  tax 
ceiling  can  most  usefully  be  made,  Table  9  includes  California  per 
capita  personal  income.  By  1963,  this  income  series  increased  40  percent 
above  its  1952  level.  Total  secured  property  tax  charges  increased  213 
percent  above  the  same  base,  and  total  dollar  delinquencies  rose  337  per- 
cent. The  outstanding  delinquency  amount  in  the  median  county  in- 


CHART  II 

Change  in  County  Property  Tax  Delinquencies  per  $1,000  Tax 

Charged:  1951-52  to  1962-63 
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creased  303  percent.  Clearly,  the  tendency  of  property  owners  to  allow 
property  taxes  to  become  delinquent  has  risen  faster  than  the  total 
taxes  charged,  though  the  statewide  delinquency  per  thousand  dollars 
of  taxes  charged  has  remained  below  2  percent,  even  in  years  during 
which  incomes  increased  less  rapidly  than  the  tax  charge.  However,  the 
statewide  delinquency  rate  has  itself  risen  40  percent  in  the  last  12 
years,  slowly  through  1959,  and  then  at  an  accelerated  rate  of  increase. 
Since  1960,  the  delinquency  rate  has  increased  22  percent,  while  per 


CHART   III 
Percent  Increase  in  Inside  County  Tax  Rate:  1951-52  to  1962-63 
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capita  income  rose  only  nine  percent.  More  important,  ^t  least  from  the 
view  of  a  possible  ceiling  on  property  taxes,  is  column  5,  whicji  shows       j 
the  percent  of  the  vearly  increase  in  total  tax  charge  absorbed  by  de- 
linqnency.  Since  1953,  this  figure  has  increased  7  Percentage  points 
from  14  to  21.  In  1963,  therefore,  for  every  increase  of  $100  m  tax 
charge   delinquencies  increased  $21.  If  the  state  found  itself  m  a  po- 
sition   n  which,  for  every  $100  of  increase  in  property  taxes  charged 
delinquencies  rose  $100,  then  it  would  be  obvious  that  the  eeilmg  had 
been  Surpassed.   In  the   present   circumstances,   m   which   owners   of 
relatively  high-valued  property  meet  the  tax  deadline  prior  to  dehn- 
quency  date,\s  conjecture  suggests  is  the  case,  then  it  follows  that  the 
majority  of  delinquencies  appear  against  smaller   (residential)   prop- 
erty. This  point  will  reappear  below  in  the  discussion  of  tax  relief  foi 
elderly  citizens.  ^  . , 

In  addition  to  the  ability  to  pay,  the  desire  of  the  taxpayer  to  avoid 
tax  delinquency  status  is  related  to  a  number  of  determinants.  These 
pres"Unde  his  view  of  the  equity  of  the  -sessment  pro^^^^^^ 
the  setting  of  tax  rates,  as  well  as  the  regard  m  which  he  holds  tJie 
benefits  of  public  expenditure.  Thus,  his  willingness  to  pay  increasing 
dollar  amounts  of  property  taxes  depends  upon  ^^J^^^l^^Z'^'l^^^ 
sured  that  there  is  equity  in  assessment  and  ^^^^^^^^^^f  X^^^^J  ,^'. 
received  in  the  expenditure  of  the  resulting  revenues.  There  is  no  evi 
denclthat  at  present  levels  of  taxation,  property  owners  ^J-e  chosen  t 
allow  due  taxes  to  become  delinquent  through  a  desire  to  Protest  the 
amount  of  taxes  charged  them,  or  through  lack  of  knowledge  of  the  pat- 
tern of  expenditures  out  of  revenues. 

To  the  extent  that  variations  in  personal  "-^^^V^^f'the' will  « 
associated  with  changes  in  county  delinquency  ^f^f '^^^^j/;^^^^^^^^^ 
of  taxDavers  to  meet  the  tax  deadlines  has  been  less  closely  i  elate  a  to 
?heeoiSv  of  assessment  procedures,  distribution  of  revenues,  and 
;talS:ffo;  delS'iency.  Ihe  strength  of  the  ^--^"--^^^^^ 
prompt  payment  of  property  taxes  is  the  next  aspect  of  tax  delinquency 
to  be  considered.  .       ,  .       ..    ' 

It  is  useful  to  introduce  an  uncommon  statistic  m  the  exploration 
of  the  income  determinant,  the  elasticity  of  tax  delinquency.  This 
t  imply  th"  response  of  changes  in  statewide  delinquency  first  to 
ohan^es  in  California  personal  income  the  income  elasticity  of  de- 
"ncv  ,  and  second  lo  changes  in  the  amounts  of  statewide  property 

ax^es  charged  (the  charge  elasticity  of  ^^l-^^^^^^J^^ .^ J^^^ce^^e 
Plasticitv  of  delinquency  for  a  given  year  is  computed  as  the  percentage 
chan^    y  amount  of  delinquency  from  one  year  to  the  next  m 

iS^o  the  percentage  change  in  California  persona  income  between 
he  same  two  years.  The  computational  procedure  is  shown  m  the  foot- 
note t^TaWe  10  which  contains,  in  column  4,  the  income  elasticities 
of  tax  delinquency  for  the  yea;s  1952-63.  The  charge  elasticity  is 
sLwn  in  cSumn  e'of  the  sai/e  table,  and  is  also  defined  ma  footnote^ 
cipvpral  characteristics  of  the  two  elasticities  are  important  to  the 
enliinTdiscu  st"^^^  the   income   elasticity   of   delinquency  has 

nvice  as  hi-h  a  vearly  average  (2.81)  as  the  charge  elasticity  (1.32)^ 
Th^  result  suggests  that  on  the  average,  a  percentage  change  m  income 
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has  been  associated  with  a  percentage  change  in  delinqnencies  more 
than  twice  as  large  as  the  percentage  change  in  tax  charge.  Obviously, 
the  extent  of  change  in  delinquencies  has  tended  to  move  opposite  to 
the  extent  of  change  in  income.  When  income  has  taken  a  large  upward 
lump,  delinquencies  have  taken  a  large  downward  move.  The  same 
holds  for  the  charge  elasticity  figures,  except  that  the  degree  of  move- 
ment in  delinquencies  for  a  given  percentage  change  m  tax  charge  has 
been  less  than  one-half  as  great  as  for  income  elasticity.  The  conclusion 
is  that  delinquencies  respond  more  drastically  to  income  changes  than 
to  charge  changes.  If  a  tax  ceiling  were  in  the  offing,  it  is  likely  that 
a  given  percentage  change  in  tax  charge  would  produce  a  much  larger 
response  in  delinquencies  than  it  has  seemed  to  produce,  because  the 
tolerance  of  taxpayers  for  increased  charges  would  be  lower,  and  their 
tendency  to  allow  delinquency  much  higher. 

A  second  aspect  of  the  elasticities  of  Table  10  relates  to  this  point. 
The  three-year  moving  average  of  charge  elasticities  shows  a  defanite 
upward  trend,  indicating  an  increasing  sensitivity  of  property  owners 
to  increases  in  tax  charges.  The  moving  average  of  income  elasticity 
while  more  volatile  than  that  of  charge  elasticity,  does  not  show  such 
a  trend   It  is  dominated  by  a  sharp  dip  in  1956,  when  personal  income 
increased  more  than  10  percent,  while   delinquencies  increased  less 
than  7    But  the  1954  moving  average  of  income  elasticity  was  lower 
than  the  moving  average  of  the  terminal  year  in  the  ^^f i^^; No^etbe  ess, 
it  is  apparent  that  the  two  series  are  moving  closer  together  througb 
time-that  the  response  of  delinquencies  to  changes  m  tax  charge  is 
approaching  that  of  changes  in  income.  In  1955,  the  two  elasticities 
toTthe  same  value,  but  this  was  due,  in  the  main,  to  a  recovery  by 
taxpayers  from  the  recession-induced  rise  m  dehnquencies  m  1954, 
while  both  the  tax  charge  and  personal  income  in  the  state  increased 
10  percent  above  their  1954  level.  ^ 

One  limitation  attaches  to  the  elasticity  figures.  The  income  elasticity 
purports  to  measure  the   sensitivity   of  changes  m  delinquencies  to 
changes  in  personal  income  alone,  and  the  charge  elasticity,  to  measure 
?he  sensitivity  of  delinquencies  to  changes  in  the  dol  ar  amount  of 
total  tax  charge  on  property.  Thus,  in  the  first  case,  the.  taxpayer  is 
assumed  to  react  only  to  changes  in  personal  income    ^;;^?  t^ej^^ 
charo-e  while  in  the  second,  he  is  assumed  to  react  only  to  changes  m 
he  c\krge,  given  the  level  of  personal  income.  The  total  tax  charge 
does  not  react  to  changes  in  income,  which,  of  course,  is  a  central 
weakness  of  the  property  tax.  But  the  elasticity  ^^--s  do  no    sh^w 
the  interaction  (which  can  be  assumed  to  be  present)  between  income 
changes  and  changes  in  the  tax  charge,  and  which  produce  jomtly, 
he  changes  in  outstanding  delinquencies.  Yet,  enough  has  been  shown 
to  aUow^he  conclusion  that  delinquencies  respond  m  more  dramatic 
fashion  to  changes  inincome  than  to  changes  m  the  tax  charge,  and 
they  have  done  so  consistently. 
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G,  School  Bond  Elections 

The  search  for  evidence  of  the  approach  toward  a  property  tax 
ceiling  next  leads  to  the  outcome  of  various  votes  on  proposed  bond 
issues  for  California  elementary  and  unified  school  districts,  high  school 
districts  and  junior  college  distriets.^^  The  outcome  of  any  bond 
proposal  is  obviously  contingent  upon  more  than  voter  awareness  that 
the  approval  of  a  bond  issue  will  make  necessary  future  servicing  and 
amortization  expenditures  by  the  district  involved.  In  the  case  of  school 
bonds,  interest  and  retirement  charges  fall  upon  the  school  district's 
property  revenue,  and  very  likely  involve  future  property  tax  rate 
increases.  Knowing  this,  California  voters  have  approved  75  percent 
of  the  bond  issues  brought  to  a  vote  since  1954-55,  a  high  tribute  to 
the  traditional  regard  in  which  Californians  have  held  education. 

Since  1954-55,  the  dollar  amount  of  school  bonds  authorized  by 
voters  has  exceeded  $2.25  billion,  out  of  a  total  of  $3.02  billion  proposed, 
as  the  summary  results  of  Table  11  indicate.  No  other  state  in  the 
United  States  has  approached  this  outlay,  during  the  time  period  in 
question.  In  approving  74.5  percent  of  the  dollar  amount  of  proposed 
issues,  voters  have  either  placed  a  very  high  value  on  the  education  of 
California  children,  or  have  shown  no  lack  of  ability  and  willingness 
to  incur  higher  property  taxes  or  both ;  they  have  approved  1,706  issues 
and  rejected  568. 

The  trend  of  bond  votes  is  an  important  part  of  this  study.  The 
appearance  of  a  downward  slope  in  the  proportion  of  bonds  approved 
during  the  period  1954-55  to  1963-64,  could,  all  other  things  equal, 
be  interpreted  as  a  sign  of  increasing  unwillingness  of  voters  to  lend 
approval  to  rising  property  taxes.  In  any  ease.  Table  12  does  not  indi- 
cate such  a  trend.  Californians,  in  1963-64  passed  the  largest  single  issu- 
ance of  school  bonds  during  the  entire  period,  $330  million,  approving 
the  issuance  of  $79  of  each  $100  they  voted  upon.  For  the  entire  period, 
junior  college  proposals  have  received  least  voter  support — 35  percent 
of  the  dollar  amounts  of  proposed  bonds  were  not  approved,  although 
in  1963-64,  more  than  $70  million  passed.  Other  types  of  issues  re- 
ceived warmer  welcome,  though  not  consistently  throughout  the  period. 

The  level  of  California  personal  income  has  exerted  a  powerful  influ- 
ence on  the  outcome  of  school  bond  elections,  as  it  did  in  the  cases  of 
protests  of  valuation  and  delinquencies  of  property  taxes.  In  fiscal  year 
1962,  for  example,  one-half  of  all  proposed  bonds  were  rejected.  Most 
of  the  rejected  bonds  were  defeated  in  calendar  year  1961,  when  the 
state  and  nation  were  emerging  from  the  recession  of  1960-61,  and 
uncertainty  about  the  future  course  of  the  economy  was  high.  In  that 
year,   voters   evidently  preferred  to   support  relatively   smaller  sizes 

"  School  bond  issues  have  been  chosen  for  this  purpose  because  they  have  been 
proposed  in  all  counties  of  the  state  during  the  period  in  question.  Data  on  their 
number,  dollar  amounts  and  percent  accepted  or  rejected  have  been  carefully 
collected  and  reported  by  the  California  State  Department  of  E Jucation,  Bureau  of 
Education  Research.  Other  types  of  bond  issues  have  not  been  centrally  collected. 
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of  issues— the  average  size  of  issue  rejected  was  104  percent  of  the 
average  size  proposed.  A  similar  result  occurred  in  ^^^^-^^'^^^^^^^^l 
same  ratio  was  109  percent.  In  that  year,  the  recession  of  1957-58 
ended,  and  similar  uncertainty  was  present.  In  more  "normal  years, 
voters  have  preferred  larger  issues,  and  have  tended  to  reject  those  of 
smaller  size.  This  is  underscored  by  the  point  that  in  6  of  the  10  years, 
the  average  size  accepted  was  greater  than  the  average  size  proposed. 
The  four  years  in  which  this  w^  not  the  case  were  years  m  or  just 
following  recessions.  It  is  apparent  that  voters  have  been  unwilling  to 
underwrite  long-term  capital  outlays  in  periods  of  income  uncertainty, 
or  in  periods  during  which  many  of  them  were  engaged  m  the  attempt 
to  recover  income  "lost"  during  the  recession. 

By  type  of  bond  proposed,  there  is  no  upward  trend  in  the  yearly 
percent  of  amounts  rejected  during  the  10-year  period  covered  m  Table 
12  Indeed,  high  school  issues  show  a  decrease  m  rejections  tor  the 
period  as  a  whole.  Again,  however,  periods  of  recession  obscure  any 
smooth  trend  which  might  otherwise  emerge.  The  statewide  amount 
of  bonds  approved  has  exceeded  1  percent  of  California  personal  income 
only  in  1954,  when  an  amount  equal  to  1.14  percent  of  that  year  s 
personal  income  was  approved  for  issuance.  In  the  ensuing  years,  the 
ratio  of  approved  bonds  to  personal  income  has  fallen.  The  wiiimgness 
to  approve  bond  issues  and  incur  higher  taxes  has  ^^t  declined,  but 
California  personal  income  has  increased  rapidly.  In  1954,  when  ^6^^ 
million  of  bonds  were  approved,  California  personal  income  was  $^7 
billion.  In  1963,  $419  million  of  bonds  were  approved,  but  personal 
income  had  risen  to  $52  billion,  so  that  only  0.63  of  1  percent  of  that 
year's  income  was  approved  for  issuance. 

To  summarize,  no  increase  in  reluctance  to  approve  school  bond  issues 
is  apparent  in  California,  either  in  numbers  of  issues  or  dollar  amounts. 
The  approval  of  bond  issues  apparently  has  proceeded  independently 
of  the  burden  of  property  taxes,  except  in  periods  during  which  reces- 
sions have  engendered  income  uncertainty.  The  general  acceptability 
of  school  bonds  to  voters  has  been  high  for  each  of  the  four  types  o± 
school  districts  in  which  bonds  are  proposed. 

H.  County  Boards  of  Supervisors 

Members  of  county  boards  of  supervisors  are  required  to  approve  the 
tax  and  expenditure  process  of  each  county  in  each  year.  The  five-man 
board  approves  the  final  county  budget  by  September  1,  and  sets  the 
tax  rate  necessary  to  provide  sufficient  revenue  from  secured  property. 
In  addition,  the  board  frequently  acts  as  a  county  board  of  equalization 
in  reviewing  assessment  protests,  and  has  the  power  to  raise  or  lower 
assessed  valuations.  Except  for  those  of  school  districts,  the  county 
boards  set  final  budgets  and  tax  rates,  and  may  alter  assessed  valuations 
of  property  on  the  secured  roll. 

Clearly,  members  of  these  boards  are  heavily  involved  in  the  property 
taxation  process.  If  property  taxes  were  approaching  their  ceiling,  it  is 
likely  that  tenure  of  boards  would  become  less  permanent,  as  tax  resent- 
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ment  caused  increasing  tiiruover  of  incumbents  of  boards  in  each 
election.  Table  13,  however,  shows  no  increase  in  the  percentage  of 
opposed  incumbents  who  were  defeated,  since  June  1958,  when  the 
County  Supervisors  Association  of  California  began  obtaining  this 
information.   In  the  four  primary  and  three  general  elections  since 

TABLE  XIII 

Results  of  Seven  Recent  Elections  Involving  County 
Boards  of  Supervisors  in  California 

1958  1960  1962  19GJ,     Total  Total 

June  Nov.  June     Nov.  June  Nov.  June     June    Nov. 

Candidates    357  97  375  111  330  121  470 

Posts  in  contention 123  47  168  50  121  44  171 

Incumbents  running^__     100  21  145  31  98  25  142 

Opposed  incumbents—       75  21  110  31         75  25  110       370         77 

Defeated  incumbents^__       15  9  21  17         11  10  19         66         41 

Newly  elected 12  35  28  36  15  29  23 

Retiring  incumbents—^       23  -  23          -  23  -  29 
Addendum :    Percent   of 

opposed  incumbents  Averages 

defeated 20  43  19  55         15  40  17         18        47 

SOURCE :  County  Supervisors  Association  of  California. 

that  date,  370  incumbents  opposed  in  the  primary  elections  have  experi- 
enced 66  defeats,  for  an  average  turnover  of  18  percent.  In  the  general 
elections,  41  were  defeated,  from  among  77  opposed  incumbents  stand- 
ing, an  average  turnover  of  47  percent.  The  turnover  of  incumbents 
in  the  three  elections  since  June  1962  is  below  the  average  for  the 
seven  elections.  Again,  there  is  no  evidence  of  recent  increase  in  turn- 
over in  board  members  throughout  the  state. 

This  result  does  not  necessarily  indicate  lack  of  taxpayer  resentment 
toward  county  boards  of  supervisors.  Many  counties  have  not  redis- 
tricted  in  accordance  with  changes  in  the  distribution  of  population 
within  the  county.  One  author  has  said. 

".  .  .  21  counties  have  not  been  redistricted  since  1900.  In  18  of 
these  counties,  the  supervisorial  district  boundaries  today  are  iden- 
tical with  the  original  boundaries  drawn  70  to  100  years  ago.  The 
population  in  these  counties  has  increased  by  as  much  as  4,800  per- 
cent during  these  last  eight  or  nine  decades."  ^^ 

The  County  Supervisors  Association  of  California  has  recently  com- 
pleted a  survey  showing  that  in  26  counties,  control  of  three  positions 
representing  the  three  smallest  supervisorial  districts  on  the  county 
boards  rests  with  less  than  60  percent  of  the  population  of  the  county 
which  fully  equitable  representation  would  make  necessary.  Uneven 
representation  obscures  the  ability  of  protesting  taxpayers  to  make 
changes  in  the  incumbency  of  county  boards,  and  the  turnover  rates 
shown  in  Table  13  probably  understate  the  degree  of  taxpayer  resent- 
ment toward  property  taxes. 

"  Stuart  C.  Hall,  County  Supervisorial  Redistricting  in  California,  Bureau  of  Public 
Administration  of  the  University  of  California  at  Berlceley,  February,  1961, 
pp.  iii  and  iv. 
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/.  Property  Taxes  ar^d  the  Elderly  Taxpayer 

In  1960  there  were  1.4  milliou  persons  residing  in  California  who 
were  65  years  old  or  older.  These  persons  comprised  nearly  9  percent 
of  the  state's  population.  By  1990,  it  is  estimated  that  12.9  percent  of 
California's  population,  or  2.256  million  persons,  wiU  be  m  this  age 
groupincr  i9  ]\Iany  of  these  persons  are  and  will  be  infirm,  and  almost 
all  of  them  are  and  will  be  experiencing  the  task  of  keeping  living 
costs  within  the  constraints  of  a  budget  which  is  fixed  in  amount.  In 
this  situation,  elderlv  citizens  presently  face  the  necesisty  of  paymg 
property  taxes  of  increasing  yearly  amounts.  No  figures  are  available 
to  indicate  the  proportion  of  elderly  persons  gning  up  title  to  homes 
in  which  they  may  have  lived  as  long  as  they  were  financiaUy  able. 
Neither  are  there  figures  which  indicate  what  happens  to  those  elderly 
who  have  been  financiallv  incapable  of  maintaining  their  liomes.         _ 

As  demonstrated  in  an  earlier  section,  the  cost  of  living  m  California 
is  presently  hi^^her,  and  has  risen  more  rapidly  than  costs  of  living 
in  the  rest  of  the  nation.  And  of  the  total  cost  of  living,  costs  of  housing 
and  rent  have  increased  much  more  rapidly  than  they  have  nationwide. 
It  has  been  shown  that  property  taxes  in  California  are  also  higher  and 
have  risen  more  rapidly  than  they  have  in  the  Tnited  States  as  a 
whole  Elderly  taxpayers,  then,  view  the  level  and  direction  of  prop- 
erty taxes  on  their  residences  with  an  apprehension,  indicated  by  these 
two  letters,  written  to  the  Chairman  of  the  Assembly  Revenue  and  lax- 
ation  Committee. 

Dear  Sir:  June  24,  1964 

I  am  writing  to  see  if  it  would  be  possible  to  get  some  reduction  on  the 
hi-h  taxes.  I  have  only  85  feet  from  a  50  by  140  ft.  lot.  I  have  no  back 
vard  or  trees  on  the  place,  and  the  taxes  have  jumped  from  $263.72  to 
$283.25  last  year.  And  I  was  told  that  the  raise  will  be  more  than  that 

the  coming  year.  -,        ^  ,    .  t       a 

I  will  be  78  years  old  in  October  of  this  year,  and  not  being  employed, 

the  taxes  are  a  problem.  I  contacted  the  Assessor's  Office  and  was  referred 

to  you.  May  I  hear  from  you  soon. 

'  Respectfully  yours,  Anna  E.  Ktibacki 

Dear  Sir:  August  8,  1964 

In  "The  Los  Angeles  Times"  Sunday  7/26/64,  there  was  an  article  that 
the  "State  Likely  to  Reshuffle  Tax  Set  Lp".  . 

I  am  76  vears  old,  married  ;  my  wife  is  over  66.  I  am  retired.  My  mcome 
is  a  Social  Securitv  check,  and  I  have  a  very  small  amount  of  saving  which 
is  diminishing  rapidly ;  because  I  have  to  pay  taxes  on  my  home  L^nfor- 
tunately,   the   taxes   were   increased   in   the  last  few   years,   from   $oOO   to 

$1200 

I  have  put  all  of  my  life  savings  in  the  house,  now  I  am  sandwiched 
between  two  newlv  constructed  big  buildings.  It  is  very  hard  to  sell  my 
home  for  a  reasonable  amount.  I  am  forced  to  pay  very  big  taxes.  Any 
proper  investigation  will  show  that  I  was  cornered  in  this  situation. 

I  will  be  grateful  to  you  if  something  could  be  done  to  save  my  home 
from  a  future  tax  foreclosure. 

Very  respectfully  yours,  .,,  ,    ,  i  u  i.  \ 

(Name  withheld  by  request.) 

« California  Legislature,  Report  of  the  Senate  Subcommittee  on  Housing  and  Fecre- 
ational  Needs  of  Elderly  Citizens — 19  61. 
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Each  of  these  letters  describes  a  common  situation  of  the  elderly. 
Each  mentions  a  fixed  income,  and  each  expresses  concern  about  the 
level  of,  and  recent  increases  in  property  taxes  on  a  residence.  Each 
writer  is  unemployed. 

"For  these  citizens,  the  ever-rising-  rates  of  property  taxation  pre- 
sent a  constant  irritation  as  well  as  a  real  financial  problem.  Over 
the  past  several  years,  communities  with  higher-than-average  num- 
bers of  low-  to  middle-income  aged  residents  have  had  difficulty 
in  securing  approval  of  bond  issues  or  tax  overrides,  a  fact  attri- 
buted to  the  hypersensitivity  of  many  aged  homeowners  to  the 
property  tax."  2" 

In  addition  to  the  threat  to  financial  capacity  of  the  elderly  posed  by 
the  property  tax,  and  its  consequent  social  problem,  this  quotation 
briefly  outlines  a  problem  which  affects  not  only  the  aged,  but  all 
members  of  a  community — the  support  of  the  schools  of  a  community. 
Many  aged  property  owners  no  longer  have  members  of  the  immediate 
family  who  currently  are  being  educated  in  the  schools  of  the  commu- 
nity in  which  the  aged  live.  This  condition  undoubtedly  is  true  of  many 
taxpayers  who  are  not  elderly,  but  the  younger  taxpayer  is  capable  of 
working,  and  can  depend  upon  an  income  which  is  not  fixed  in  amount. 
This  makes  him  more  likely  to  vote  for  the  tax  override  or  a  school 
bond  issue.  The  elderly  taxpayer  is  less  able  to  defend  himself  against 
decreases  in  his  spendable  income  which  inevitably  occur  as  property 
taxes  rise.  Thus,  he  reaches  a  tax  ceiling  sooner  than  younger,  em- 
ployed persons.  If  this  occurs  and  if  the  assessment  protest  of  the 
owner  of  small-valued  property  is  less  successful  than  that  of  the 
large-valued  property  owner  in  obtaining  reduction,  (as  Section  V  of 
this  study  has  shown  to  have  been  the  case  in  California  during  at 
least  the  last  five  years)  it  is  not  surprising  that  the  delinquency  ratio 
of  property  taxes  to  taxes  charge  has  increased.  There  can  be  little 
doubt  that  many  of  the  delinquencies  on  due  taxes  have  been  delin- 
quencies of  the  aged,  whose  incomes  have  not  kept  pace  with  the 
increases  in  property  taxes.  Those  among  the  aged  who  were  unable 
to  obtain  a  large  enough  supplement  to  their  income  to  meet  the  delin- 
quency prior  to  the  sale  date,  were  therefore  in  the  position  of  having 
their  homes  sold  for  taxes. 

The  county  assessor  cannot  be  criticized  for  having  assessed  the 
property  as  his  professional  abilities  allowed,  and  as  demanded  by  the 
state.  Neither  can  the  school  board  or  the  county  supervisors  be  criti- 
cized for  having  set  a  budget  requiring  the  tax  rate  which  applied  alike 
to  the  housing  of  the  young  and  the  aged.  The  aged  person  cannot 
justly  complain  that  he  is  not  being  treated  equally  with  other  taxpay- 
ers, for  his  home  is  assessed  by  an  assessor  who  uses  the  same  techniques 
in  assessing  the  home  of  other  taxpayers.  The  aged  property  owner  is 
caught  in  the  position  of  being  treated  fairly  (equitably)  while  simul- 
taneously being  treated  inequitably  because  his  income  is  fixed.  He 
has  no  control  over  this  circumstance,  but  is,  in  the  present  scheme  of 
things,  constrained  to  somehow  obtain  the  necessary  payment  for  his 
home,  or  have  it  sold  for  taxes. 


20  California  Legislature,  Final  Report  of  the  Assembly  Interim  Committee  on  lieveyiue 
and  Taxation,  1961,  Vol.  4,  No.  7,  p.  43. 
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In  1960  44  percent  of  the  California  elderly  lived  in  dwellings  they 
owned  and  only  3.4  percent  were  institutionalized.  1,022,000  households 
were  inhabited  by  338  thousand  couples,  200  thousand  unattached  men, 
and  400  thousand  unattached  women,  all  65  or  more  years  old.  in 
1941  only  26  thousand  old  age  and  survivors  monthly  payments  were 
made  to  California  residents.  By  1950,  the  number  had  risen  to  275 
thousand,  and  by  1961,  to  nearly  1.3  miUion.^^  The  number  as  well  as 
the  amount  of  benefits  has  greatly  increased  in  the  last  20  years,  but 
among  the  aged,  there  are  many  who,  because  they  may  never  have  held 
iobs  which  qualified  them  for  coverage,  do  not  receive  OAbl  payments. 
Even  among  those  who  do  receive  these  benefits,  the  amounts  are  such, 
that  in  1958,  an  average  of  $10.72  was  diverted  from  OASI  checks  to 
cover  housing  expenses.^^  At  this  time,  California's  sole  contribution  to 
the  housing  of  needy  aged  persons  is  through  cash  payments  tor  hous- 
ino-  to  OASI  recipients.  Thus,  California  is  in  the  position  ot  supple- 
menting housing  expenses  of  needy  aged  persons  while  simultaneously 
extracting  from  them,  an  increasing  amount  of  property  taxes. 
For  these  reasons,  one  author  has  written, 

"Either  we  must  accept  increasing  poverty  as  a  concomitant  of  old 
age    or  we  must  make   such  well-designed  community  plans  to 
protect  the  elderly  as  will^  support  a  decent  standard  of  housing 
and  maintenance  for  them. ' '  ^'^ 
As  a  technique  for  extending  the  property  tax  ceiling,  it  is  difficult  to 
imagine  a  more  fertile  area  to  begin  than  the  taxation  of  the  resi- 
dential property  of  the  elderly.  Oregon,  in  1963  adopted  a  system  by 
which  persons  65  or  older  were  accorded  the  privilege  of  accepting 
property   tax   exemptions   and/or   tax   deferrals,    provided   they   met 
certain  minimum  tests  of  their  income  and  wealth,  involving  an  income 
of  $2  500  or  less  in  gross  receipts  in  the  previous  year,  and  a     true 
cash  or  market  value  of  the  taxpayer's  principal  personal  residence. 
The  amount  of  true  cash  value  exempted  from  taxation  is  scaled  ac- 
cording to  the  age  bracket  in  which  the  person  who  passes  the     means 

test  belongs.  „  ^  .  -11,1+^  +1,^0^ 

The  tax  deferral  for  elderly  citizens  of  Oregon  is  available  to  those 
who  are  unable  to  entirely  exempt  their  residence  because  of  income 
receipts  in  excess  of  the  above  minimum,  or  who  have  not  reached  the 
ao-e  (80)  at  which  all  property  taxes  on  the  residence  have  become 
exempt.  These  property  owners  may  defer  due  property  taxes  on  their 
residence  by  giving  the  state  a  lien  against  the  property  of  the  same 
sort  as  the  customary  unpaid  taxes  lien,  in  the  amount  of  the  taxes  de- 
ferred. Upon  the  death  of  the  owner  of  the  tax-deferred  property  and 
his  spouse,  if  she  is  also  a  resident  of  the  home,  the  state  receives  full 
payment  of  the  deferred  taxes  plus  the  accumulated  (6  percent)  m- 

^U.g^Dlrrtmfnf o?&lt?>?Eiucation.  and  Welfare,  Social  Security  Bulletin,  var- 
«.CaSnta'skte  Department  of  Social  Welfare,  Survey  of  Housing  of  Old  Age  Se- 
<^Miur1c!S.TA'fkS.tfSp]lS^^^  to  the  AwenMx  to  tUe  Journal  of  tUe  California 

Senate,  1961,  Reg.  Sess.,  p.  47. 
«  ORS  307.350  to  307.365,  which  became  Oregon  law  in  I9bd. 
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terest  on  these,  and  returns  the  balance  of  the  estate  to  the  heirs.  At 
any  time,  the  owner,  next  of  kin,  or  heirs,  may  pay  any  fraction  of  the 
deferred  taxes  and  interest  without  affecting  the  deferred  status  of  the 
property,  as  long  as  the  taxpayer  gives  his  assent. 

Counties  of  Oregon  in  which  the  tax  deferred  property  is  located, 
receive  payment  from  the  state  each  year  in  the  total  amount  of  deferred 
taxes  of  the  county.  In  Oregon,  these  payments  are  financed  out  of 
the  Public  Employees  Retirement  Fund,  which  receives  interest  on 
the  amount  of  tax  deferrals  outstanding  at  the  yearly  rate  of  6  per- 
cent, and  which  accrues  as  part  of  the  lien  on  the  property. 

Briefly,  this  is  the  program  as  it  has  been  adopted  in  Oregon.  In 
effect,  it  defers  each  year,  the  payment  of  property  taxes  out  of  the 
frequently  limited  income  of  the  aged,  and  affords  them  a  substantial 
increase  in  real  spendable  income,  thus  providing  financial  aid  of  a 
voluntary  nature  in  preference  to  old  age  assistance  payments  which 
might  otherwise  necessarily  be  increased,  and  which  would  involve  an 
involuntary  subsidy  to  the  aged  paid  by  the  nonaged. 

A  program  of  this  sort  operating  in  California  would  undoubtedly 
provide  property  tax  relief  to  those  aged  who  badly  need  it.  In  doing 
this,  it  would  also  therefore  extend  the  capacity  and  willingness  of  prop- 
erty taxpayers  as  a  group  throughout  the  state  to  tolerate  the  current 
levels  of  property  taxes.  An  important  byproduct  of  such  a  program 
would  be  the  accordance  of  an  increased  degree  of  dignity  to  the  aged, 
who  would  be  able  to  continue  to  live  within  their  own  home,  on  a  fixed 
income. 

J.  Miscellaneous  Psychological  and  Equity  Aspects  of  the  Property  Tax  Ceiling 

This  study  has  concerned  itself  mainly  with  the  tax  on  real  property, 
the  largest  base  among  those  to  which  the  property  tax  applies.  Yet, 
other  property  tax  sources  commend  themselves  to  attention,  not  only 
because  they  involve  substantial  revenue,  but  because  they  also  con- 
tribute to  the  ceiling  limitations  upon  growth  of  this  revenue. 

HOUSEHOLD   FURNISHINGS 

In  particular,  the  tax  upon  household  furnishings  is  a  sore  point  with 
taxpayers  if  casual  inspection  of  letters  appearing  in  California  news- 
papers give  valid  clues.  The  valuation  of  these  personal  items  is  fre- 
quently made  by  persons  unprepared  professionally  to  make  such 
estimates,  and  who  often  do  nothing  more  than  estimate  the  value  of 
household  furnishings  according  to  the  valuation  placed  on  the  house, 
in  many  cases,  not  entering  the  house  at  all.  This  practice  understand- 
ably leads  to  a  degree  of  taxpayer  contempt  for  the  entire  property 
tax  administration.  The  "assessor"  who  does  enter  homes  is  regarded 
as  a  "  snooper  for  the  county. ' '  Further,  the  revenue  produced  by  this 
tax  is  not  large,  in  comparison  with  the  costs  of  administration  and 
collection,  which  in  Los  Angeles  County  alone,  have  been  estimated  to 
run  as  high  as  $250,000  annually.^^  The  costs  to  the  local  government 

^  John  P.  Shelton  and  Bruce  F.  Davie,  "How  to  Keep  Local  Expenditures  Under  Con- 
trol," Chapter  4  of  California  Local  Finance:  Trends,  Prospects,  Standards, 
Claremont  Social  Research  Center,  Claremont,  California,  January  1959,  p.  4-59. 
This  volume  contains  much  additional  information  about  California  taxation  and 
expenditures. 
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in  tenns  of  restriction.  o„  the  abUity  -^^"^^^yJ^^Z^  T,;',-*:?. 
Z^^li  tMsteu,1nd'4te'?lat  California  should  follow  the  lead 
of  New  York  and  several  other  states  which  termmated  this  form  of 

StJr^r.;"^'^^^^^^^^^^^^ 
iEiitSj'^^i'^rSr^s^^^ts^fS 

Z  rafe  on  the  building  slightly  increased  to  compensate  for  the 
•eveiine  loss  the  owner  of  the  apartment  Avonld  then  pay  the  taxes  to 
rp  Te  thoi  L  on  the  cessation  of  the  fnrnishmgs  tax.  It  -  -snmed 
the  owner  would  then  pass  along  tns  tax  ^i^rease  to  the  ten^t^  as  m 
creased  rent.  Thus,  the  tax  would  nnpact  m  f^^^Xd  in  -assessor 
nresentlv  does  but  without  the  onus  or  expense  involved  m  assessor 
LToplng.''  (For  a  more  detailed  discussion  of  the  assessment  of  house- 
hold personalty  see  Section  Five,  Part  Two.) 

PROPERTY   TAX   EXEMPTSONS 

In  fiscal  vear  1963,  988,102  exemptions  from  taxation  removed  over 
$L6bnHon"assessed 'tangible  property  from  the  tax  base.  Veteran 
received  98  percent  of  the  number  and  55  percent  of  ^^^  statewide 
dollar  total  of  exemptions.  Churches  received  16  percent  of  the  number 
S  sli-Mly  more  than  1  percent  of  the  total  dollar  amount  of  prop- 
erty  exTmp^^^^^^  remainder   was    distributed   between    colleges 
ehools  jCthan  collegiate  grade,  ^^.o^Pitals   -d  m.cd^^^^^^ 
exemptions,  most  of  them  serving  various  welfare  ^^^^^f  "^l'^^^^^/"^^ 
stitutional  amendments  affecting  veterans     ^^f  ^Pf^^'  P"^P°'^^  the 
the  Legislature,  were  submitted  to  the  electorate  and  approved  m  tne 
l^ierSelecLi   of  1964.  One  restricts  eligibility  for  exemption  to  vet- 
erans or  surviving  wives  or  parents  of  person,  .^.oje^re^^^ 
the  state  when  they  entered  service  or  who  were  receiving  the  exemp 
tn  when  the  amendment  was  approved  The  other  ---^/^^^^J^^^^^ 
$5,000  to  under  $10,000  the  value  of  property  a  widow  of  a  veteran  may 
own  without  being  disqualified.  .         . -u    ,..^rip -nn  for  bv  a 
Such  exemptions  shrink  the  tax  base,  and  must  be  ^^f  ^^/^^^^^^^^ 
transfer  of  the  burden  to  nonveteran  P^^P^^^y  owners.  This  subs^^^^^^ 
to  veterans  is  in  the  nature  of  a  transfer  payment  f^^^^JJ^^'^'J^S^^"^, 
in  the  past.  It  is  difficult  to  recommend  that  the  ^^^erans  exemption  b^ 
removed,  but  it  is  equally  difficult  to  give  ^PP^^J^  ^^^^^/^.'^^  Jed  di^ 
unequal  treatment  of  the  taxpaymg  body.  For  a  more  detailed  clis 
cussion  of  the  veterans'  exemption  see  Section  three). 


THE   INVENTORY   TAX 


Finally,  in  this  section  of  miscellany,  is  a  consideration  ^^  ^he  ^ethod 
by  which  inventories  are  assessed.  Section  441  of  the  Revenu^^^^^^^ 
Taxation  Code  of  California  fixes  noon  on  the  first  Monday  mM^r^^ 
as  the  moment  when  the  business  inventory  is  to  be  ^^^f  Z^^;^"^, 
purposes.  This  is  at  variance  with  the  state  procedure  ^^^J^^lf"^^ 
Tn'^of  rolling  stock,  set  forth  in  Section  1103,  -^^f  .^P^/fj^"^ 
board  "shall  determine  and  assess  the  average  amount  of  roHmg  stocK 
habitually  in   this   State."   In  the  latter   case,   state-assessed  rolling 
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stock  is  valued  for  tax  purposes  at  its  average  amount.  Business  inven- 
tories, on  the  other  hand,  are  assessed  by  the  county  assessor  at  one 
point  in  time,  a  technique- which  allows  firms  to  minimize  inventories 
at  the  tax  date,  avoiding  a  portion  of  this  tax  by  running  their  inven- 
tories down  and  shrinking  the  tax  base.  To  the  extent  that  the  "run- 
ning down"  of  inventories  is  disruptive  to  the  smooth  course  of  busi- 
ness, reporting  of  inventory  values  at  only  one  point  in  the  tax  year 
contributes  to  interference  with  economic  efficiency.  This  interference, 
it  will  be  recalled,  was  one  test  of  the  suitability  of  the  property  tax. 
Further,  it  is  apparent  that  the  tax  as  it  now  is  imposed,  yields  less 
revenue  than  it  would  under  an  averaging  technique.  Such  a  change 
in  the  tax  base  would  improve  the  ec^uity  of  this  tax  by  ceasing  to 
penalize  firms  whose  seasonality  requires  a  relatively  heavy  inventory 
on  the  assessment  day,  while  giving  a  relative  advantage  to  firms  which 
are  normally  able  to  deplete  inventory  at  the  assessment  date,  thus 
partially  avoiding  the  tax.  As  it  has  previously  been  argued,  im- 
provements in  equity  would  tend  to  raise  the  celling  of  this  particular 
tax.  (For  a  more  detailed  discussion  of  the  inventory  tax  see  Section 
Five,  Fart  One.) 

K.   Summary,  Conclusions,  and  Recommendations 

SUMMARY 

Property  tax  revenues  in  California  have  increased  nearly  five  times 
since  the  end  of  "World  War  II,  outrunning  the  rise  of  California  per- 
sonal income.  The  increase  in  this  source  of  revenue  has  been  nearly 
twice  as  fast  in  California  as  in  the  United  States.  On  a  per-head  basis, 
too,  tiie  California  rise  has  exceeded  the  United  States  increase.  Fur- 
ther, property  tax  revenues  have  continued  to  rise  as  a  proportion  of 
state  and  local  revenue  in  California,  while,  for  the  United  States  as  a 
whole,  the  opposite  trend  has  set  in.  California  property  tax  levies  have 
increased  to  a  point  beyond  the  levies  of  other  state  and  local  taxes  in 
California.  The  continued  large  net  yearly  migration  into  California 
has  made  necessarj^  in  the  rapidly  growing  areas  of  the  state,  large 
capital  outlays  ancl  increased  operating  expenses  for  the  governmental 
functions  supported  by  property  taxes. 

Continued  increases  in  its  yearly  yield  have  drawn  attention  to  cer- 
tain aspects  of  the  property  tax  which  could,  in  time,  impose  a  limit 
to  further  expansion.  The  contention  that  a  ceiling  on  these  revenues  is 
approaching,  has  concerned  apparent  inequities  of  the  tax,  involving 
assessment  procedures  and  laws,  the  regressivity  of  distribution  of  the 
burden  (particularly  of  the  tax  paid  on  residential  property)  and  the 
excessive  burden  upon  the  elderly  living  on  fixed  incomes.  Other  diffi- 
culties of  the  tax  have  to  do  with  its  insensitivity  to  cycles  of  income, 
which  makes  its  burden  relatively  larger  in  recession  periods  than  in 
periods  of  high  income,  as  well  as  with  the  complexity  of  laws  under 
which  assessment,  collection  and  expenditure  of  property  tax  revenue 
remain  a  near  mystery  to  many  Californians.  These  provide  the  con- 
ditions for  resentment  of  the  tax,  and  make  necessary  the  question, 
"What  are  the  economic  and  psychological  limits  of  the  property  tax 
in  California?" 
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The  manifest  impossibility  of  estimating  a  rigid  ceiling  beyond  which 
property  tax  charges  seriously  affect  economic  efficiency,  work  and  in- 
vestment incentives,  and  cause  general  price  levels  to  increase,  permits 
only  an  identification  of  factors  which  have  affected  economic  and 
psychological  limits  of  the  property  tax  in  the  past  two  decades. 

This  study  has  shown  that  the  rise  in  housing  rents  has  been  more 
rapid  in  California  than  in  the  United  States,  and  that  recent  rent 
increases  have  tended  to  match  property  tax  assessment  and  rent  in- 
creases in  the  state,  an  indication  that  part,  if  not  all  residential  prop- 
erty taxes  have  been  passed  along  to  tenants.  There  has  been  no  sup- 
port for  the  argument  that  lag  in  the  development  of  property  has  oc- 
curred as  a  result  of  the  tax  increases  on  property.  Housing  starts  have 
responded  to  population  increases  in  the  state,  and  so  long  as  Cali- 
fornia personal  income  continues  to  advance,  and  Californians  con- 
tinue to  be  willing  to  absorb  the  increasing  costs  of  shelter,  housing 
starts  will  proceed  with  population  growth.  Net  yearly  migration  into 
California  has  shown  no  tendency  to  decline,  a  fact  which  supports 
the  view  that  high  property  taxes  have  been  less  important  m  discour- 
aging movement  into  the  state,  than  other,  more  positive  aspects  of  lite 
in  California,  have  encouraged  it.  ^ 

As  a  check  on  the  relationships  of  housing  starts,  population  growth 
and  property  taxes,  the  study  examined  the  changing  costs  of  obtaining 
housing,  showing  that  California  rents  have  increased  more  rapidly 
than  the  changes  in  housing  supply  (housing  starts)  and  housing  de- 
mand (net  migration)  suggest  they  would  have  m  the  absence  of  rising 
property  taxes  passed  along  to  tenants  as  rent. 

Assessment  valuation  protests  of  property  owners  to  county  boards 
of  equalization  represent  a  recourse  to  the  taxpayer,  and  also  provide 
a  measure  of  taxpayer  reluctance  to  accept  the  assessment  and  taxing 
process  Between  1959  and  1963,  the  number  of  assessment  protests  de- 
clined   though  the  dollar  value  of  reduction  in   assessed  valuation 
granted  more  than  doubled,  suggesting  a  concentration  of  reductions 
in  favor  of  property  having  a  relatively  large  value.  In  1963,  the  aver- 
age assessment  reduction  was  $5,507.  The  study  has  shown  that  during  . 
the  five-year  period,  when  50  percent  of  the  total  numher  of  reduc- 
tions had  been  granted,  only  20  percent  of  the  total  dollar  amount 
of  reductions  had  been  allowed.  The  decline  m  number  of  protests 
very  likely  has  been  related  to  the  inability  of  the  owner  of  property 
of  relatively  small  value  to  obtain  assessment  reductions.  This  study 
indicates  that  the  assessment  protest  has  been  most  frequently  under- 
taken by  owners  of  property  of  comparatively  large  value 

Another  measure  of  taxpayer  reluctance  to  submit  to  the  payment 
of  property  taxes  has  been  his  willingness  to  allow  delinquencies  to 
occur  against  property  on  which  taxes  have  become  due.  Since  fiscal 
year  1952  the  statewide  delinquency  of  due  taxes  has  more  than 
tripled  while  the  total  property  tax  charge  has  doubled.  There  are 
powerful  indications  that  yearly  delinquency  totals  are  greatly  at- 
fected  by  the  behavior  of  such  indicators  of  economic  health  as  income 
and  employment,  as  well  as  the  amount  of  taxes  charged.  Since  19bU, 
the  delinquency  rate  has  increased  more  rapidly  than  the  rate  of  in- 
crease in  California  personal  income,  so  that  in  1963  for  every  $1UU 
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increase  over  the  1962  level  of  property  tax  charged  throughout  the 
state,  delinquencies  increased  $21. 

Yearly  variations  in  California  personal  income  have,  since  1952, 
produced  about  twice  as  great  an  effect  on  statewide  delinquency  totals 
as  yea,rly  variations  in  the  total  tax  charged.  However,  the  response 
of  delinquency  totals  to  the  rising  tax  charge  has  accelerated  rapidly 
in  the  last  few  years,  and  increases  in  delinquencies  have  become  nearly 
as  sensitive  to  increases  in  the  taxes  charged  as  to  income  changes. 

California  voters  have,  since  1954,  approved  75  percent  of  the  total 
dollar  ^  amount  of  bond  issues  proposed  for  construction  of  school 
facilities.  Inevitably,  the  issuance  of  school  bonds  has  required  in- 
creases in  property  tax  revenue  for  the  school  district  floating  the 
bonds.  In  approving  the  issuance  of  $2.25  billion  of  school  bonds,  Cali- 
fornians  have  shown  either  a  very  high  regard  for  the  role  of  educa- 
tion in  our  society,  or  have  not  thought  the  property  tax  burden  so 
high  it  could  not  be  increased.  There  has  been  no  tendency  for  the 
proportion  of  bond  issue  amounts  rejected  by  voters,  to  increase  over 
time,  a  fact  underlined  by  the  approval  in  1963-64  of  $330  million 
new  school  bonds  throughout  the  state,  the  largest  dollar  amount  ap- 
proved in  the  period  since  1954. 

It  is  significant  that  declines  in  the  growth  rate  of  California  per- 
sonal income  have  been  accompanied  by  increased  rejection  of  pro- 
posed issues.  This  occurred  in  each  recession  period,  with  a  consistency 
which  suggests  that  a  fundamental  limitation  of  the  property  tax,  its 
failure  to^  respond  to  variations  in  income,  was  asserting  itself,  as  it 
has  done  in  the  case  of  tax  delinquencies  cited  above.  Over  the  period 
studied,  however,  no  evidence  suggesting  increasing  taxpayer  antip- 
athy to  school  bond  proposals,  has  been  apparent. 

If  taxpayers  experienced  a  growing  hostility  to  the  property  tax 
level,  a  hostility  so  great  as  to  overwhelm  all  other  considerations  of  the 
conduct  of  local  government,  they  could  express  this  by  voting  out  of 
office,  all  incumbent  members  of  county  boards  of  supervisors.  There 
is  no  evidence  of  increased  turnover  of  incumbents  of  these  boards  in 
California  since  1958,  and  therefore,  no  evidence  of  a  high  degree  of 
property  tax  resentment  such  a  turnover  could  suggest. 

There  is  abundant  evidence  that  many  elderly  property  taxpayers 
find  difficulty  in  meeting  the  increased  levies  upon  their  residences.  In 
1960,  there  were  1.4  million  persons  65  or  over  living  in  California, 
representing  nearly  10  percent  of  the  state's  population.  In  the  same 
year,  1.2  million  old  age  and  survivors  monthly  payments  were  made 
to  residents  over  65  or  their  spouses.  About  200  thousand  elderly  per- 
sons were  not  eligible  for  this  benefit.  Among  these  elderly  citizens  are 
many  whose  incomes  from  retirement,  pension  and  welfare  sources  are 
fixed  in  amount.  Eising  residential  property  taxes  impinge  more 
heavily  upon  spending  power  of  these  than  upon  younger  persons,  whose 
family  incomes  grow  over  the  years.  The  property  tax  ceiling  is  accord- 
ingly reduced  by  the  fixed  incomes  of  the  elderly.  It  is  likely  that  the 
rising  delinquency  rates  described  above  are  in  part  related  to  inability 
of  the  elderly  to  keep  pace  with  increasing  residential  tax  burdens. 

Several  aspects  of  the  propery  tax  involve  a  psychological  reaction 
among  taxpayers  to  what  they  could  be  expected  to  interpret  as  in- 
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eqnitable  treatment  in  the  tax  Pf ^^^«.«,.^-°^\t%'^liforniaSe^^^^^ 
practices  for  valuation  of  house  furnishings,  the  Calitornia-based  m 
su^anee  complnv  deduction  from  their  net  premiums  tax  of  property 
taSs  paidTn  prhicipal  office  buildings,  the  growing  dollar  amount  and 
numbei  of  property  tax  exemptions,  and  the  assessment  technique  for 
Sventorii'^involvf  apparent  inequities  which  cannot  be  held  to  in- 
crease the  property  tax  limit  m  the  state. 

CONCLUSIONS 

1.  Rent  increases  in  San  Francisco  and  Los  Angeles  Ij^ve  paralW 
the  rise  in  California  property  taxes,  suggesting  that  the  taxes  have 
been  passed  along  to  tenants  by  property  owners 

2  There  is  no  evidence  that  the  development  of  property  has  oeen 
hampered  by  increased  property  taxes.  Housing  starts  have  responded 
to  the  increase  in  California  population.  .^..lo/i  inr^P^Pn 

3  Net  migration  into  California  has  apparently  proceeded  mdepen- 
dentlv  of  the  level  of  California  property  taxes. 

T  Since  1958,  county  boards  of  equalization  have  been  more  sympa- 
thetic to'assessment  pr'otests  lodged  by  owners  of  ^^f "-  ^Xe' t'ms 
than  to  those  protesting  assessments  of  ^^^"^'1^^  f^^''\'^J^^ 
conclusion  is  consistent  with  the  observation  that  t^^.  i^f  ^/^/™j; 
of  assessment  protests  has  declined  since  1959  ^^11^.^^%^;^^^^ 
dollar  amount  of  reductions  in  assessed  valuation  has  continued  to  m- 
erease  Eff  ctive  redress  of  assessment  grievances  has  not  been  equal  y 
availabb  for  all  taxpayers,  and  the  tax  ceiling  has  been  accordingly 

''t  The  California  delinquency  rate  on  due  taxes  Iff^J^r^'^^ 
ranidlv  in  the  past  three  years,  and  there  are  indications  that  the 
ref^oL  of  the  delinquency ^rate  is  nearly  as  great  to  -creases  in  taxes 
char-ed  as  to  changes  in  income.  This  provides  a  strong  indicator  of 
the  5'proach  0?  a  "eiling  on  property  taxes  for  the  growing  number  of 
those  who  have  been  affected.  4-^  .^/lo-r+aVa 

6  Simultaneously,  Californians  have  shown  a  readiness  to  undertake 
increased  propertv  taxes  by  approving  75  percent  of  the  dollar  amounts 
of  school  bonds  proposed  for  issuance  since  1954.  This  tendency  has 
however,  been  strongly  affected  by  recession  m  the  economy  This  and 
the  preceding  point,  illustrate  a  frequently  noted  limitation  of  the 
Dronerty  tax— its  rigidity  in  the  face  of  income  declines. 
^  ?  Property  tax  resentment,  if  very  high,  could  be  expected  to  cause 
a  rise  in  the' statewide  turnover  rate  of  incumbents  on  county  boards 
of  supervisors  opposed  in  elections.  This  rate  has  not  increased  since 
data  became  available  in  1958.  .  j  j„„4.4oi 

8  Elderly  taxpayers  are  unable  to  respond  to  increased  residential 
property  tax  charges  because  many  of  them  are  constrained  by  incomes 
which  are  fixed  in  amount.  The  elderly  are  a  focus  of  resentment  toward 
the  residential  property  tax. 

9  Several  miscellaneous  inequities  exist  in  the  present  property  tax 
procedures  of  assessment  and  exemption,  and  these  are  resented  by 
those  of  the  majoritv  of  taxpayers  who  are  treated  untairiy. 
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RECOMMENDATIONS 

This  study  has  shown  that  several  facets  of  California's  property  tax 
are  niequitable  The  measures  proposed  below  are  intended  to  increase 
the  eeilmg  of  the  tax  by  lessening  or  removing  these  inequities  as  causes 
ot  psychological  and  economic  resentment  which  tends  to  lower  the  tax 
ceiling. 

1.  California  should  make  available  to  elderly  citizens  who  reside  in 
their  own  homes,  and  who  are  declared  eligible  by  certain  ''means" 
tests  a  voluntary  program  of  property  tax  exemption/deferral,  which 
would  reduce  the  effects  of  rising  taxes  upon  the  ability  of  these  citizens 
to  defend  themselves  against  a  fixed  income. 

2.  Dweller-owners  of  residential  property  below  a  certain  minimum 
betore-protest  assessed  valuation,  should  receive  aid  in  preparing  and 
protesting  to  county  boards,  assessed  valuations  which  they  feel  are 
unjust. 

3.  The  State  Board  of  Equalization  should  be  charged  with  the  re- 
sponsibility of  precise  intercounty  equalization  of  assessed-to-cash  valu- 
ation ratios.  Further,  the  board  should  redress  apparent  unequal  as- 
sessment ratios  among  the  various  types  of  property. 

4.  The  house  furnishings  tax  should  be  terminated. 

5.  The  nondisabled  veteran's  residential  exemption  should  be  ter- 
minated. 

6.  Information  about  the  ages  and  income  levels  of  owners  of  prop- 
erty against  which  tax  delinquencies  occur  should  be  the  subject  of  a 
future  study  by  the  committee. 
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PART  II 
TAX  RATE  LIMITS 

DAVID  R.  DOERR  and  RAYMOND  R.  SULLIVAN 


In  general,  the  public  has  felt  the  need  to  be  protected  from  nnlin- 
itPd  increases  in  property  taxes.  For  this  reason,  many  units  of  local 
Government  both  h?  California  and  elsewhere,  are  circumscribed 
tSuX  a  variety  of  constitutional  and  statutory  limitations  m  the 

''''^Z.ZnS^^^^^^  California  defies  logical  expla- 

naUon  Tax  rate  limitations  apply  to  some  local  governmental  jurisdic- 
Sons  but  not  others.  The  constitutional  limit  on  the  property  tax 
ie  tliP  limit  nlaced  on  the  taxing  of  intangibles. 

Bv  Ttutrthe  Legislature  has  set  maximum  property  tax  rates  for 
geneml-llw  cities,  school  districts  and  most  special  districts.  Limitations 
on  property  tax  ktes  have  also  been  written  into  the  charters  of  some 

^'*The  Legislature  has  not  seen  fit  to  put  a  cap  on  county  property  tax 
rates  howTverand  in  almost  all  jurisdictions  with  limits  (except  for 
some  special  districts),  the  maximum  tax  rate  may  be  exceeded: 

1.  By  a  vote  of  the  people,  or 

2.  For  a  specially  designated  purpose,  or 

3.  For  repayment  of  bonded  indebtedness. 

It  should  also  be  noted  that  the  limit  on  t^^^^/^ff  ^^.T^^^^^-IT^^^^^^^^^ 
half  of  the  combination  which  determines  the  tax  biU-is  J^l^  ^^sn 
value"  although  most  assessments  (except  for  some  cities  and  special 
iStrlcts)  rang'  from  18  to  26  percent  of  full  cash  value.  (For  a  com- 
plete summary  of  California's  tax  rate  limits,  see  appendix.) 

Other  States 

Most  other  states  (43)  also  have  property  tax  limits  of  one  form  or 
another  2  Although  there  are  many  variations,  there  are_  two  basic 
forms  of  property  tax  limits:  (1)  limits  on  rates  of  taxing  jnrisdiction 
and  (2)  overall  limits  of  the  amount  of  tax  that  can  be  levied  by  all 

'^J'S^^.e  what  is  generally  classified  as  an  "overall  rat^ 
Hmitation."  ^  Allocation  of  funds  is  a  particularly  troublesome  problem 

.-^i:^I^XIII.  section  14  H-/t^the  tax  rate  on  specified^  i^^^^^^ 

liLlT^Trn%r%%rT£.'^!^rAi^^^^^^^^  are  tax4d  at  a  rate  of  1  xn.11 

icut,   Maine,   Maryland,   Massachusetts    New   J«^^%' jj^mental   Relations,    State 
Virginia.  SOURCE :  Ibid.,  p.  41. 
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in  states  with  overall  rate  limitations.  The  method  of  allocation  varies 
among  the  states.  According  to  the  Advisory  Commission  on  Intergov- 
ernmental Kelations : 

"In  Ohio  the  constitution  directs  that  the  local  taxing  units 
(primarily  counties,  municipalities,  and  school  districts)  be  given 
the  same  relative  proportion  of  the  10-mill  limit  that  they  pre- 
viously received  from  the  county  budget  commissions  under  the 
pre-1934  15-mill  limit.  In  that  state  the  allocation  of  the  tax  limits, 
which  existed  as  of  January  1,  1934  (the  effective  date  of  the  new 
10-mill  limit),  and  varied  from  county  to  county  under  the  old 
15-mill  limit  requiring  allocation  by  the  counties,  was  frozen  into 
law  at  two-thirds  of  the  former  rates.  New  Mexico  and  Washington 
also  froze,  by  statute,  the  allocation  of  the  overall  limits.  In  con- 
trast, the  statutes  of  these  two  states  specify  a  given  rate  limita- 
tion for  each  class  of  local  taxing  unit,  a  basic  limitation  that  does 
not  vary  among  local  taxing  units  of  the  same  class.^ 

"West  Virginia  also  froze  by  statute  (in  1933)  the  allocation  of 
the  overall  property  tax  rate  limit  (adopted  by  constitutional 
amendment  in  1932)  among  the  various  contending  taxing  juris- 
dictions. As  in  Ohio,  for  different  reasons,  the  rate  limit  varies 
for  local  taxing  units  of  the  same  type.  The  Constitution  of  West 
Virginia  classifies  property  into  four  broad  classes  for  purposes 
of  taxation.  A  different  overall  rate  limit  is  applied  to  each  class. 
Class  I  property  (intangible  personalty  and  agricultural  person- 
alty, including  agricultural  products  while  owned  by  the  pro- 
ducer) has  a  rate  limit  of  5  mills.  Class  II  property  (owner-occu- 
pied property  used  exclusively  for  residential  purposes,  farms 
occupied  and  cultivated  by  owners  or  bona  fide  tenants)  carries  a 
10-mill  rate  limit.  Class  III  property  (all  other  property  situated 
outside  of  municipalities)  has  an  overall  15-mill  limit,  and  class  IV 
property  (all  other  property  situated  inside  municipalities)  has  the 
top  limitation  of  20  mills.  Of  the  5  mills  allowed  on  class  I  prop- 
erty municipalities  are  allocated  by  statute  1.25  mills;  counties 
receive  1.215  mills;  school  districts  get  2.295  mills;  special  districts 
are  allotted  0.215  mill;  and  the  state  obtains  the  balance  of  0.025 
mill.  The  allotments  in  the  other  classes  of  property  are  in  the 
same  proportion.  Depending  upon  the  composition  of  property  in 
the  local  taxing  units,  the  maximum  property  tax  can  vary  from 
1.215  to  4.86  mills  for  counties,  1.25  to  5.0  mills  for  municipalities, 
2.295  to  9.18  mills  for  school  districts,  and  0.215  to  0.86  mill  for 
special  districts. 

"Michigan  and  Oklahoma  leave  the  determination  of  each  local 
unit's  share  of  the  overall  rate  to  county  allocation  boards.  The 
allocation  of  Michigan's  15-mill  limit  deserves  a  closer  look.  As 
initially  passed,  the  1932  constitutional  amendment  establishing 
the  overall  limit  was  intended  to  apply  to  all  local  units  of  govern- 
ment. However,  a  Supreme  Court  decision  of  that  state  ruled  in 
1933  that  municipalities  were  not  automatically  under  the  overall 
limit,  but  could  choose  to  do  so  by  amending  their  charters.  Only 
11  cities  availed  themselves  of  the  opportunity.  Subsequently,  a 
1949  amendment  to  the  General  Property  Tax  Act  prohibited  a 


*  The  mill  limitation  refers  to  mills  of  tax  per  dollar  of  assessed  value. 
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inimieipalitT  from  including  a  tax  limitation  in  its  charter  if  it 
Tnlc  ?esnlt  in  reducing  tlie  combined  taxing  po^er  of  the  other 
Tax  n^Ss  to  less  than  15  mills.  At  the  present  time  the  lo-mill 
imi^ati^  is  allocated  amon-  counties,  school  districts  and  to^- 
hTps  The  countr  allocation  board  is  authorized  by  the  statutes 
to  allocate  a  minimum  of  3  mills  to  the  counties,  4  mills  for  school, 
i  mill  for  townships,  and  (where  applicable)  2  mills  for  port  dis- 
tricts The  board  allocates  the  residue  on  the  basis  ot  need. 

"The  Kexada  State  Tax  Commission  apportions  the  overall  rate 
amon-  the  various  political  subdivisions  only  when  the  combined 
(nron°osed  budget)  levies  would  exceed  the  DO-miU  limit,  but  the 
mancMorv  state  and  school  district  rates  cannot  be  reduced.  (The 
Tp^cfficSte  limits  in  the  Nevada  statutes  total  more   than  50 

mills.)^ 

Effects  of  Rate  L/mitaf/ons 

It  is  difficult  to  measure  the  effectiveness  of  rate  limitations  m  hold- 
^T.; Vo^vn  nroDcrtv  taxes.  In  California,  as  elsewhere,  the  property  tax 
SfrdenLfbeen  mounting  steadily  despite  the  existing  rate  limitations. 
One  can  onl-  speculate  whether  property  taxes  would  be  even  higher 

"mt^SSnt^dtvTe'ldvisory  Commission  on  Intergovernmental 
pphftimrshow  that^n  the  no-limit  states,  the  average  per  capita  prop- 
^rtv  ax  if  ?^e  hiVh  St  in  the  country.  Ironically,  the  percentage  in- 
creLe  of  the  property  tax  m  these  states  since  1941  has  been  lower, 
on  an  average,  than  in  more  restrictive  states. 

TABLE   I 
Trends  in  Stote  and  Locol  per  Copita  "-Pert/  Tox  Collections,  by  Stringency 

of  Limitation  Groups:  1932  to  1901 




Number 
of 

states 

Per  capita  general  property  taxes 

Per  capita  general  and 
special  property  taxes 

Amount 

Percent  increase 
or  decrease  ( — ) 

Amount 

Percent 
increase 

1932 

to 
1941 

1941 
to 
1957 

1957 

Group 

1932 

1941 

1957 

1957 

1961 

to  1961 

U.S.  total*. 
I      

48 
7 

20 
12 
9 

$37 
47 
41 
23 

$33 
50 
37 
19 

27 

$73 
99 
80 
51 
66 

—11.4 

5.4 

—8.4 

-14.4 

—28.8 

122.8 
97.8 
112  7 

$76 
103 
«2 

$99 
130 
106 
67 
94 

30.7 
26.5 
28.8 

II 

164  2      1        52 

29.8 

Ill 

IV 

139.7 

69 

35.9 

-I     The  seven  state,  with  "9  P™P«nj,,<"=  'iSf  aSSo't  onlv  certain  types  of  local 

■■"  iJie^Ve'j^VhS  '^^'^^ipf"^^t.;^%^r'°" 

limitations,    or   which   provide   relative^    high   maximum   raies 

maximum  rates;   and 
"IV     The  nine  states  with  overall  limitations.  Torino  Powers, 

.  E.cl^iefA.Sr'a^d'  Ha„a„,   for   which   historical   data   are   not   aval.a.le.    Also 
excludes  District  of  Columbia. 

3 /bid.,  p.  41-43. 
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Tax  rate  limitations  often  have  disturbing  side  effects.  In  addition 
to  the  intended  effect  of  holding  down  the  property  tax,  they  can  force 
a  curtailment  of  services— the  services  which  may  mean  life  or  death 
to  some  people.  The  substandard  services  can  range  from  lack  of  ade- 
quate fire  and  police  protection  to  inadequate  schools  and  hospitals. 
They  can  thoroughly  snarl  local  government  fiscal  affairs  and  may  lead 
to  assessment  manipulations  and  costly  borrowing. 

Despite  tax  rate  limitations,  property  taxes  have  gone  up.  Some  of 
the  factors  responsible  for  this  increase  are: 

1.  Demands  by  the  people  for  increased  and  better  services  and  the 
authoriznig  of  higher  tax  rates  through  popular  vote. 

2.  The  exclusion  of  debt  service  from  property  tax  limits. 

3.  The  provisions  for  an  excess  levy  for  a  certain  specified  purpose. 

4.  The  exclusion  of  counties,  some  cities,  and  some  special  districts 
from  the  provisions  of  rate  limitation. 

5.  The  increase  of  local  assessment  levels. 

6.  Legislative  changes  in  the  statutory  maximum. 

Need  for  Additional  Property  Tax  Limits 

If  the  state  is  to  provide  property  tax  relief  by  allocating  large  sums 
of  money  to  local  government  for  this  purpose  or  by  authorizing  sup- 
plemental revenue  sources  for  local  government  to  use,  assurances  are 
needed  that  this  objective  will  actually  be  accomplished  and  that  the 
total  property  tax  bill  the  taxpayer  receives  will  be  significantly  lower. 
Without  additional  tax  rate  limits,  local  governments  may  not  reduce 
their  property  tax  but  use  the  additional  funds  for  increased  services. 
There  are  other  reasons  for  additional  property  tax  rate  limits.  The 
property  tax  is  the  giant  in  the  state-local  revenue  picture,  raising  as 
much  as  all  state  taxes  combined.  In  view  of  the  magnitude  of  the 
property  tax,  other  revenue  sources  should  be  encouraged  to  expand. 
A  limit  on  property  taxes  w^ould  encourage  this  development.  These 
limits  would  check  the  growth  of  a  tax  source  considered  by  many  to 
be  regressive.  (See  Section  II,  Part  VI.) 

Tax  rate  limits  also  prevent  taxes  on  local  homeowners  from  increas- 
ing to  the  extent  that  a  wave  of  delinquencies  and  foreclosures  result, 
with  the  resultant  upheaval  in  the  social  structure.  These  are  com- 
pelling reasons  for  tighter  rate  limitations;  yet,  there  are  also  com- 
pelling arguments  against  rate  limitations  and  certainly  against  tight- 
ening rate  limitations.  For  one,  rate  limitations  are  offensive  to  locally 
elected  representatives  of  the  people  who  have  a  responsibility  to  con- 
duct the  public 's  business  in  a  prudent  manner.  They  are  in  a  position 
to  judge  what  the  people  in  their  community  want  and  should  not  be 
tied  by  artificial  barriers.  If  the  voters  do  not  approve  of  their  deci- 
sions, they  will  be  replaced  at  the  next  election. 

These  limits  tend  to  place  a  straightjacket  on  local  government  and 
may  cripple  vitally  needed  services  and  preclude  expansion  and  im- 
provement of  socially  desirable  services.  They  result  in  further  demands 
by  local  government  for  state  assistance. 

There  is  always  the  possibility  that  tax  rate  limits  have  the  opposite 
effect  on  jurisdictions  not  yet  at  the  limit.  These  jurisdictions  may  feel 
threatened  by  the  limit  and  go  to  that  level  immediately  to  husband  tax 
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revenues  for  the  day  .vhen  they  might  ^^-ish  to  exceed  the  limit  but 
'"irrate  limits  are  designed  to  hold  taxes  down,  property  tax  relief 

^'if'-OTerall"  limitations  on  the  amount  of  revenne  which  can  be 

on  a  per    api  a  or  ADA  basis  or  some  other  formula.  As  a  hypothetical 

drottheii  tax  rSe  in  this  area  by  50  cents.  It  is  a  fundamental  prm- 
i\^  of  propex-tv  taxation  that  the  burden  of  taxes  mus  be  borne 
en  ally  by  all  property.  Thus  the  county  tax  rate  ^^f^^^^jW^^ 
reduced  in  a  Jther  areas  of  the  county,  irrespective  of  the  fact  that 
the  ''percent  limit  had  not  been  reached  in  these  areas,  ^^n  the 
Irea?  number  of  tax-rate  areas  (code  areas)  that  now  exist  are  con- 
sidered he  effect  of  a  flat  limitation  would  be  to  reduce  al  taxes  to 
le  we  common  denominator,  seriously  interf ermg  with  local  go. - 
e-'miental  activity  in  a  number  of  places.   The  impairment  of  local 

•     re^^nde^^^^^^^^^^^  --^^l  ^^  "^r.  ^"T4blf  ^^^^^^^^^ 

have  to  be  excluded;  future  borrowing  would  be  impossible  unless  it 

were  excluded  too.  While  it  is  desirable  to  keep  property  tax  burdens 

TslL  as  possible  and  preferably  under  2  percent  of  the  value  of  prop- 

ert      settin-  a  fixed  overall  limit  on  property  taxation  won  d  seriously 

w  ak,'n      e^stabilitv  and  independence  of  local  government  and  cause 

ondless  administrative  problems.  Tax  rate  limits  for  various  types  of 

oal  governmental  .iurisdictions  (as  generally  exist  f  Vrese^it)^nAj 

standard  assessment  ratio  would  be  a  better  approach  to  this  problem. 

«iri;;rbeen  suggested  that  the  total  property  tax  be  limited  to   2   percent  of  the 
full  value  of  property. 


SECTION  SEVEN 

SUMMARY 

Reform  of  the  property  tax  is  of  the  utmost  urgency  if  this  tax  is  to 
survive  as  an  important  revenue  source.  This  rehabilitation  is  necessary 
to  restore  public  confidence  in  the  tax,  to  protect  the  taxpayers  from 
grross  abuse  and  discrimination,  and  to  preserve  the  stability  and  in- 
dependence of  local  government.  Without  such  remedial  action,  the 
property  tax  may  well  become  an  historical  curiosity. 

This  report  has  discussed  many  of  the  major  weaknesses  of  the  prop- 
erty tax.  When  judged  against  general  principles  of  tax  policy,  the 
property  tax  fails  badly.  It  is  regressive,  difficult  to  administer,  and 
deleterious  in  its  economic  impact.  Without  modification,  some  exist- 
ing exemptions  are  inequitable  and  sap  the  integrity  of  the  tax.  While 
this  study  recognizes  the  extremely  difficult  task  of  the  county  assessor, 
it  is  clear  that  all  property  is  not  being  assessed  equally  in  proportion 
to  value.  In  addition,  duplicate  assessing  now  being  performed  by  54 
cities  is  wasteful  and  confusing  to  the  taxpayers. 

The  tax  puts  a  particular  hardship  on  those  living  on  retirement 
incomes  and  on  those  wishing  to  preserve  prime  agricultural  land  in 
the  urban-rural  fringe  area.  Unique  problems  exist  in  the  assessment 
and  taxation  of  timber.  Economic  dislocations  caused  by  the  imposition 
of  the  tax  as  of  one  fixed  date  on  business  inventories  are  serious. 

Also  of  concern  is  the  fact  that  the  tax  has  been  increasing  since 
World  War  II.  In  1947  the  property  tax  represented  3.2  percent  of  the 
personal  income  of  the  state.  By  1963  this  percentage  had  increased 
to  5.3,  but  it  has  not  yet  reached  the  5.5  percent  level  of  1939. 

With  substantial  renovations  and  under  good  management,  the  prop- 
erty tax  can  have  a  proper  role  in  the  revenue  structure.  Without  a  tax 
on  property,  the  price  of  land  would  increase,  perhaps  significantly. 
The  property  tax  is  a  tax  on  wealth,  and  although  an  imperfect  one, 
it  complements  taxes  on  incomes  and  transactions.  Of  particular  im- 
portance, the  property  tax  has  been  a  good  revenue  producer  and  is 
well  suited  for  use  by  local  governmental  jurisdictions. 

It  is  clear  that  the  laws  guiding  the  administration  of  the  property 
tax  and  setting  the  basis  of  their  application  cannot  remain  as  they 
are.  The  situations  and  circumstances  in  which  they  were  conceived 
have  changed  and  the  laws  must  change  too.  Many  reforms  are 
necessary. 
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PART  I 

RELATIONSHIP  OF  REDEVELOPMENT  IN  SAN  FRANCISCO  TO 
INCREASED  ASSESSED  VALUES  AND  TAX  REVENUES 

In  examining  the  relationship  of  the  redevelopment  program  in 
San  Francisco  to  property  tax  revenues  the  Redevelopment  Agency 
does  not  overlook  the  other  important  social,  cultural,  and  urban  design 
benefits  of  the  program  and  the  effectiveness  of  the  redevelopment 
process  in  providing  better  housing  for  our  citizens  while  removing 
unsafe,  unhealthy,  and  undesirable  slums  and  blighted  neighborhoods. 

However,  the  effect  of  the  program  on  tax  revenues  is  one  of  the 
most  important  benefits  of  the  redevelopment  process  to  San  Francisco. 
The  increase  of  tax  revenues  from  the  redevelopment  program  in  all 
communities  in  the  country  has  been  receiving  national,  state  and  local 
attention  for  several  years.  Examples  of  recent  attention  given  to  taxa- 
tion and  urban  renew^al  are  the  articles  in  the  December  7,  1963,  issue 
of  Business  Week  and  testimony  given  by  William  L.  Slayton,  Com- 
missioner of  the  Urban  Renewal  Administration,  on  November  21,  1963, 
before  the  Subcommittee  on  Housing  of  the  Banking  and  Currency 
Committee  of  the  House  of  Representatives.  Business  Week  quoted 
Urban  Renewal  Administration  findings  that  after  redevelopment, 
assessed  valuations  in  urban  renewal  projects  were  on  the  average  five 
times  greater  than  assessed  valuations  prior  to  redevelopment.  Com- 
missioner Slayton  in  his  testimony  pointed  out  that  in  403  projects 
across  the  country  in  which  redevelopment  has  started  or  been  com- 
pleted, assessed  values  have  risen  from  $575,000,000  to  $3,031,000,000, 
a  427-percent  increase. 

However,  the  citizens  of  San  Francisco  are  most  interested  specifi- 
cally in  the  effect  of  redevelopment  on  property  taxes  from  San  Fran- 
cisco redevelopment  projects.  Therefore,  it  is  proper  to  discuss  in 
particular  the  three  projects  under  redevelopment  in  San  Francisco. 
As  background  for  a  statement  on  assessed  values  and  taxes  it  should 
be  pointed  out  that  in  the  three  projects  under  redevelopment  the 
estimated  capital  investment  after  the  completion  of  redevelopment, 
including  land  and  improvements,  will  exceed  300  million  dollars. 

CHART  NO.    1 

In  San  Francisco's  three  projects  under  development,  as  shown  in 
Chart  No.  1,  assessed  values  will  increase,  after  redevelopment  is  com- 
pleted, over  10  times  above  the  assessed  values  prior  to  redevelopment. 
This  over  tenfold  increase  compares  very  favorably  to  the  four  and  a 
quarter  times  increase  on  a  national  basis  described  by  Commissioner 
Slayton  in  testimony  referred  to  above. 

Chart  No.  1  compares  the  assessed  value  of  properties  in  the  three 
projects  under  development  in  San  Francisco  in  the  following  periods : 
prior  to  redevelopment,  as  of  the  1963-64  tax  year,  and  as  projected 
after  redevelopment  is  completed. 

( 341 ) 
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In  the  Diamond  Heights  and  the  first  Western  Addition  projects 
the  assessed  values  of  the  partially  completed  projects  m  the  1963-64 
tax  year  already  exceed  the  assessed  value  of  properties  m  these  proj- 
ects prior  to  redevelopment,  .nnn  nA    ^ 

In  the  Golden  Gateway  on  tax  Monday  m  the  1963-64  tax  year 
there  were  onlv  limited  new  improvements  to  assess.  At  that  date  the 
nrincipal  improvements  consisted  of  a  large  excavation  for  the  build- 
ings which  at  the  present  time  are  approximately  40  percent  completed. 
This  is  the  reason  assessed  values  in  the  Golden  Gateway  are  not  yet 
equal  to  or  in  excess  of  the  assessed  value  of  properties  m  the  project 
prior  to  redevelopment.  i       j      i 

The  composite  assessed  values  of  the  three  projects  under  develop- 
ment shown  on  Chart  No.  1  indicate  that  the  total  assessed  yalues  m 
the  three  projects  in  the  tax  year  1963-64  amount  to  $o  250,180  as 
compared  to  $7,964,200  prior  to  redevelopment.  The  last  bar  on  the 
rio-ht  of  Chart  No.  1  indicates  that  the  estimated  assessed  values  m  the 
three  projects  will  amount  to  almost  $90,000,000  after  the  completion 

of  development.  .  ,.     i         j  i 

Three  illustrations  of  widely  differing  reuses  of  cleared  parcels 
further  support  the  certainty  of  substantial  tax  increases  through  the 
redevelopment  process. 

CHART   NO.   2 

Chart  No.  2  illustrates  what  has  happened  and  will  happen  in  terms 
of  taxes  to  the  three-block  parcel  of  land  occupied  by  the  recently 
completed  St.  Francis  Square  development  of  moderate-priced  private 
housing  in  the  first  Western  Addition  project.  In  the  19o7--58  tax 
year  the  Kedevelopment  Agency  began  to  buy  properties  m  these 
three  blocks.  From  this  date  until  the  1963-64  tax  year  the  properties 
were  bein^^  bought,  structures  cleared,  and  arrangements  made  tor 
selling  the°  properties.  During  this  period  taxes  were  paid  on  some 
properties  and  the  city  received  some  local  credits  m  lieu  of  taxes 
toward  the  financing  of  the  project.  Some  tax  losses  also  occurrecl.  iu 
the  current  tax  year  the  property  was  partially  completed  and  there-  . 
fore  partially  assessed.  In  the  1964-65  tax  year  the  property  will  again 
be  pavino-  full  taxes,  but  now  on  the  new  improvements,  and  will 
return  to  the  city  in  that  year  three  times  the  taxes  paid  on  the  prop- 
erty iu  the  1957-58  tax  year,  when  the  agency  first  started  buying 

^""ThTtwo  columns  on  the  far  right  of  Chart  No.  2  show  for  the  period 
1957-65  that  had  redevelopment  not  taken  place,  total  taxes  would 
have  exceeded  the  taxes  which  were  actually  returned  on  this  parcel 
to  the  city  under  redevelopment.  In  one  additional  year,  however,  taxes 
actually  received  will  exceed  what  would  have  been  returned  had  re- 
development not  occurred,  and  the  city  will  be  well  on  its  way  to 
obtaining  much  more  tax  income  from  the  area  due  ^^  redevelopment^ 
One  additional  point  should  be  made  about  Chart  No.  2.  The  tax 
rate  of  $7  37  per  $100  of  assessed  value  effective  m  the  190 /-o»  tax 
Tear  was  applfed  as  a  flat  rate  over  the  years  covered  by  the  chart  m 
order  to  make  the  comparison  simpler.  However,  if  the  current  ax 
rate  of  $8.82  per  $100  of  assessed  value  is  applied  to  the  assessed  value 
in  the  1964-65  tax  year,  the  taxes  received  are  estimated  to  be  $lU4,bUU 
rather  than  $87,400,  as  shown  on  the  chart. 
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CHART  NO.  3 

Chart  No.  3  is  similar  to  Chart  No.  2  in  its  form  of  presentation,  but 
applies  to  a  two-block  parcel  for  high-rise  apartments  in  the  Golden 
Gateway.  The  first  properties  in  this  area  were  bought  by  the  Rede- 
velopment xigency  in  the  1959-60  tax  year.  In  the  current  year  a  par- 
tial assessment  on  the  construction  was  made.  By  staging  the  acquisi- 
tion, demolition,  and  resale  of  the  property,  the  agency  was  able  to 
minimize  the  tax  losses  to  the  city.  Chart  No.  3  shows  that  in  no  year 
was  all  the  land  in  this  parcel  off  the  tax  rolls  of  the  city. 

Again,  the  two  bars  on  the  right  of  this  chart  show  a  comparison  of 
what  the  city  would  have  received  in  taxes  over  the  years  represented 
in  the  chart  had  redevelopment  not  taken  place  and  what  the  city 
actually  did  and  will  receive  in  taxes  with  the  redevelopment  of  the 
area  during  the  years  1959  to  1965.  Chart  No.  3  shows  that  during  this 
relatively  short  period  of  time  and  with  taxes  based  only  on  partial 
assessments  on  uncompleted  buildings,  the  redevelopment  program  will 
result  in  a  net  gain  in  taxes  from  this  parcel  of  land. 

Applying  the  current  tax  rate  of  $8.82  per  $100  of  assessed  value 
rather  than  the  1959-60  rate  of  $8.09,  the  actual  tax  returns  on  this 
parcel  in  the  1964-65  tax  year  are  estimated  to  be  $176,400  rather 
than  the  $161,800.  The  lower  amount  stated  on  the  chart  results  from 
using  the  lower  tax  rate  as  a  flat  rate  over  the  years  shown  in  the  chart 
to  make  the  comparison  simpler. 

CHART   NO.  4 

Chart  No.  4  again  is  similar  in  form  to  the  previous  two,  but  applies 
to  one  parcel  in  Diamond  Heights  used  for  a  single  family  residence. 
This  parcel  was  acquired  by  the  agency  during  the  1956-57  tax  year, 
during  which  the  actual  taxes  paid  were  $13.06.  The  land  was  then 
off  the  tax  rolls  while  the  extensive  grading  and  capital  improvement 
program  was  underway  in  Diamond  Heights.  At  the  1956-57  tax  rate 
of  $7.06  per  $100  of  assessed  value,  in  the  current  tax  year  taxes  would 
be  $901.56.  In  fact,  however,  since  the  current  tax  rate  is  actually 
$8.82  per  $100  of  assessed  value,  the  return  in  taxes  this  year  to  the 
city  from  this  parcel  is  $1,126.31. 

The  two  columns  at  the  far  right  of  Chart  No.  4  compare  what  taxes 
would  have  been  received  from  this  parcel  over  the  years  1956  to  1964 
had  redevelopment  not  occurred  and  the  taxes  which  were  received 
during  this  period.  In  this  case  the  temporary  losses  in  taxes  during 
the  years  1957  through  1961  were  extremely  small  in  comparison  with 
the  tax  income  potential  made  possible  through  redevelopment. 

These  data  illustrate  the  reasons  why  about  700  cities  throughout 
this  nation  have  undertaken  redevelopment  or  renewal  projects.  As 
was  stated  at  the  outset,  there  are  many  other  considerations  and 
values  apart  from  taxation.  But  it  is  obvious  that  the  higher  uses 
applied  to  underused  or  badly  misused  urban  land  are  certain  to  create 
greater  values  and  greater  income  and,  therefore,  greater  tax  resources 
so  sorely  needed  by  our  cities. 
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ESTIMATES  OF 
ASSESSED  VALUES  IN  SAN  FRANCISCO'S 
REDEVELOPMENT  AREAS 


OF 

•90 


LEGEND. (i^o-uoNS  op  ooluars) 

A  I  I  PRIOR  TO  REDEVELOPMENT 


1963- 196A  TAX    YEAR 

AFTER  COMPUETION  OF    REDEVELOPMENT 


SAN  FRANCISCO    REDEVELOPMENT   AGENCY*  DECEM&ER.    Ife,  1963 
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REDEVELOPMENT  AND  TAXES 

MODERATE-PRICED  PRWATE  HOUSING  IN  SAN  FRANCISCO 

ST  FBANCIS  SQL/ARE,  THREE    RESIDENTIAL  BLOCKS  CSOUNDED    BY  GEARY,  ELLIS, 
BWCHANAN,  O'FARRELL,    LAGUNA  ^  WEftSTER   STSv)   IN   THE  WESTERN  ADDITION. 
ESTIMATES    BY    THE      SAM  PWANCISCO   f^EDEVELOPMENT    AGEMC.V 


LEGEND: 

■  CASH  RMO  AS  TAXES 
OR   IN- LIEU    TAVES 


REOEVELOPMEIKT     1217" 


□ 


CREDITS  TO  CITY   TOWARD  ITS 

^  SHARE  OF  COST  OF  REOeVELOPMENIT 

I  TAXES  NOT  PAID  OR    CREOITED 
I  DURIN©  REDEVELOPMENT 

THEORETICAL  TAX    REVENUE 
ASSUMING  NO  REDEVELOPMENT 


S2 

NOTE:  FOR  COMPARISON  tHJRPOSES,  AU.  TAXES  ARE 
BASED  ON  THE  CONSTANT  TAX  RATE  ('957-58)  OF 
^7. 37    PER   ^lOO    OF  ASSESSED  VALUE. 

IF  THE  1B6S-64-  TAX  RATE  (^8.62  PER  $100  OF 
ASSESSED  value) CONTINUES  IMTO  THE  1964-65 
VEAR,  THE  ACTUAL  TAX  RETURN  TO  THE  CITY  ON 
THIS  PARCEL  WILL  BE  ^l04-,600,  NOT    ^87;  -^-OO. 


i 


RtOEVB^LOrmiMT 


^  B^^  TOTAL  TAXES,  ieS7-58   THRU  I964-6S  AT  ORU5INAL   1957-58  A"5SESSEB  VALUE, 
L£jdB  ASSUMING  NO  REDEVELOPMENT    AND  A    FLAT    TAX  RATE. 

^  r— -^  TOTAL  TAXES,  1957-58  THRU  1964-65   ACTUALLY   PAIP  (I9S4&S  EST.)  OR 
*  HH  CRED\TED  TO   THE  CITY,  ASSUMING  A  FLAT  TAX  RATE. 


SAN  FRANCISCO  REOEVEIOPMENT  AGENCY  •  DECFMt^ER  IS.   1963 
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REDEVELOPMENT  AND  TAXES 

800  UNITS  OF  HIGH-RISE   APARTMENTS  IN  SAN  FRANCISCO 

TWO   kESIDENTAL  BLOCKS,  C BOUNDED  BY    JACKSON  .DAVIS  , 
WASHINGTON.  $  BATTERV    STS.)  IN  THE  SOLOCN   GATEWAV. 

ESTIMATES      Sr     -THE     SAN   FRAMCISCO        REDEVEUCPMENT    A&eNCY 


-350 


■  CASH  PAID  AS  TA)fES 
OR  IN-LIEU  TAXES 

□  CREDITS  TO  OTY  TOWARD    ITS  4t 
SHARE  OF  COST  OF    REDEVELOPMENT 

lAAAAl  TAXES    NOT  PAID  OR  CREOrTED 
Kt^OOd   DURINS    REbEVELOPMENT 

I  THEORETICAL  TAX    REVENUE 

I  ASSUMING  NO  REDEVELOPMENT 

NOTE:  FOR  COMPARISON  pnjRPOSES,  ALL 
TAXES  ARE  BASED  ON  THE  CONSTANT  TAX 
RATE  OasO-feQ)  OF    ^8  OS   PER    $IOO 
OF   ASSESSED   VALUE. 

IF  THE   IS63-64-TAX  RATE    C*'8-82 
PER  ilOO  OF    ASSESSED  VALUE) 
CONTINUES  INTO  THE  \^b«r-  £.5  YEAR, 
THE   ACTUAL  TAX   RETURN  TO  THE  CITY 
ON  THIS  PARCEL  WILL  BE  *I76|400, 

NOT  ^161,  eoo 


WITH 
REOEVELOPMINT 


p^^  TOTAL  TAXES  lOSS'SO  THRU  l»64-65  AT  ORl&lNAL   lOS-Zi-eo  ASSESSMENT 
*5fifl  VALUE.  ASSUMINe  NO  REPEVEJLOPMENT  AND  A   FLAT  TAX  RATE. 


TOTAL  TAXES  iasa-60THRU    »64-feS  ACTUALLY  PAID  ClSfe'V-feS   EST    PARTIAL 
ASSESSMENT)  OR  CREDITED  TO  THE  CITY,  ASSUMING  A  PLAT    TAX    RATE. ^^ 


[3!  SAN  FRANCISCO     REDEVELOPMEKn-   A6ENCY  •  DECEMBER     Ife,  1963 


TAXATION   OP  PROPERTY  IN   CALIFORNIA 


347 


REDEVELOPMENT  AND  TAXES 

SINGLE-FAMILY     RESIDENCE  IN  SAN  FRANCISCO 

ONE  RESIDENrriAL   PARCEL  ON  DUNCAN  ST  (BLOCK    ^513,  LOT    27  ) 

IN   THE  DIAMOND    HE16HTS     PROJECT. 
6«TIMATKS    BTT    THE      SAN    FKANCISCO    REDEVELOPMENiT   AGENCV 


-600 


-400 


LEGEND: 

■  CASH   RMO  TO  CITY 
AS  TAXES  OR    IN-UEU  TAXES 

I  TAXES  MOT  P*,lO  OR   CREDITED 
1  DURING  REDEVELOPMENT 

I  THEORETICAL  TA^  REVENUE 
IaSSUMINO  NO  REDEVELOPMENT 

NOTE:  FOR  COMPARISON  PuRPOSESyALL 
TAXES  ARE  BASED  ON  THE  CONSTANT  TAX 
RATE  (^956-57)  OF    ^7.06  PER  ^lOO 
OP  ASSESSED  VALUE 

WITH  THE  Id6a-e4-  TAX  RATE   OP    ^8.62 
PER    ^lOO  OF  ASSESSED   VALUE,  THE 
ACTOAU   TAX    RETURN  TO  THE   CITY  ON 
THIS  PARCEL  WILL  BE  $1,12631,  NOT  $dOI.S& 


WVrm     PCCna     Kvwyi     RS?;5a     t666&l 

i9S6'57     I0S7-S8     IBS8-C9     I939-40     I960&I     1961  £2     I96Z63     1963  &4- 


TOTAL  TAXES,  I056  57  THRU  l<»SB  S4-  AT  ORISNAU  1956-S7    ASSESSEO  VALUE. 
ASSUMIN&   NO  PEOeVELOPMENT  AND  A  PLAT  TAX   RATE. 

TOTAL  TAXES,   I9S6-57  THRU   1063-64- ACTUALLY    PAID  TO  THE  CITY. 
ASSUMINS  A   FLAT  TAX    RATE. 


s 


SAN  FRANCISCO    REDevELOPMENT  ASENOC   DECEMBER   IS,   1563 
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PART  II 

HOMES   FOR  THE   AGED 

(Other  than  life-care  homes)  which  were  exempt  from  property  taxation  as  of  January  1,  1964 


valuation 


Name  of  home 


$34,550 

686,100 

119,000 
8,350 

197,350 

86,800 

85,650 

3,000 

2,950 

119,800 
2,920 

136,520 

164,800 
33,390 
1,027,780 
81,730 
23,630 

210,500 
69,200 
31,420 

114,190 
98,510 
97,660 
11,600 
8,530 
66,540 
36,030 

368.120 
27,520 
70,320 

290,600 

3,700 

38,570 

34,830 

140,890 

323,890 
7,040 
15.120 

21,090 

59,490 

1,035 

13.810 

39,720 

102,820 

149,800 

3.800 

12,950 

340,570 

17,890 

8,410 

79,370 

60,870 

38.340 

329,740 

55,760 

25,210 

823,950 

365,700 

610,770 

357,080 

263.090 

375,290 

67,140 
136,520 
15,850 
22,310 
62,370 
32,350 
49,280 
15,600 


Location 


California-Nevada  Methodist  Homes - - 

Masonic  Homes  of  California 

Strawberry  Creek  Lodge - 

Grandview  Community - 

Little  Sisters  of  the  Poor 

Our  Lady's  Home 

Jewish  Welfare  Federation 

Jewish  Welfare  Federation 

Jewish  Welfare  Federation 

Dominican  Sisiters  of  San  Jose.. — 

Korean  Federation -- 

Poor  Sisters  of  Nazareth  of  Fresno - 

Twilight  Haven,  Inc 

Mennonite  Brethern  Home  for  Aged-  — --- 

Senior  Citizens  Village 

California  Home  for  the  Armenian  Aged 

Mennonite  Brethern  Home  for  the  Aged - - - 

Passavant  Lutheran  Hospital  Association 

John  Brown  Towers,  Inc 

Stovall  Federation 

Pasadena  Lutheran  Homes 

Los  Angeles  County  Physicians  Aid  Association 

Testamentary  Trust  of  Winifred  Stuart  Mankowski,  deceased 

Pathway  Haven,  Inc 

Word  of  Life  Ministry 

The  Old  Time  Faith -----. 

Suppes  Memorial  Home  of  the  Christian  and  Missionary  Alliance 

Eastern  Star  Homes  of  California 

Volunteers  of  America  of  Los  Angeles.  Inc -.--y; 

Second  Baptist  Church  of  Los  Angeles,  Henderson  Commumty  Center. 

The  Poor  Sisters  of  Nazareth  of  Los  Angeles - 

Los  Angeles  Hompa  Hongwanji  Buddhist  Temple 

Verdugo  Hills  Sunshine  Society — - 

California  Properties  of  Women's  Division,  Inc.  (Thoburn  ierrace)— 

California  Propreties  of  Women's  Divisoin.  Inc.  (Robincrof t) 

California  Home  for  the  Aged  at  Reseda 

California  Association  of  the  Deaf TrCr" 

Daughters  of  Union  Veterans  of  the  Civil  War.  Department  of  Cah- 

fornia  and  Nevada o---r 

The  International  Order  of  the  Kings  Daughter  and  Sons.  Southern 

California  Branch 

Casa  Robles  Missionary  Home 

Peniel  Missions 

Salvation  Army  (Westlake  Avenue). 

Salvation  Army 

Jewish  Home  for  the  Aged  of  Los  Angeles 

Little  Sisters  of  the  Poor 

Sunset  Home  League 

Daisy  Wilson  Foundation.  Inc 

Atherton  Baptist  Homes 

Christ  Faith  Mission 

Hi  Crest  Foundation 

Martin  Luther  Homes 

California  Yearly  Meeting  of  Friends  Church 

Col.  R.  M.  Baker  Home  for  Retired  Ministers - ■ 

Jewish  Home  for  the  Aged  of  Los  Angeles 

Bureau  of  Welfare,  CTA,  Southern  Section 

Soroptimist  Village  Federation 

The  Portola  Senior  Citizens  Village — 

Motion  Picture  Relief  Fund,  Inc 

Pilgrim  Place  in  Claremont,  Inc. . ff  5-7 

Westminister  Gardens  of  the  Presbyterian  Church  in  the  U.S.A 

Monte  Vista  Grove  Homes ;-r--A' 

Home  for  the  Aged  of  the  Protestant  Episcopal  Church  of  the  Diocese 

of  Los  Angeles 

Los  Angeles  Home  for  the  Armenian  Aged,  Inc. ....... 

Poor  Sisters  of  Nazareth  of  Fresno,  Inc. ..... 

Grandview  Community  Center 

Northern  California  Congregational  Retirement  Homes.  Inc 

Franciscan  Missionary  Sisters  of  the  Immaculate  Conception 

Sunset  Haven — . 

The  Evangelical  Lutheran  Good  Samaritan  Society 

Lutheran  Development  Society  of  Sacramento... ........—.-. — . 


Oakland. 

Union  City 

Berkeley 

Berkeley 

Oakland 

Oakland 

Oakland 

Oakland 

Oakland 

Mission.  San  Jose. 

Reedley 

Fresno 

Fresno 

Reedley. — 

Fresno 

Fresno 

Shafter 

Fresno 

Long  Beach 

Los  Angeles 

Pasadena 

Los  Angeles 

Azusa 

South  Pasadena. - 

La  Verne 

Los  Angeles 

Los  Angeles 

Los  Angeles. 

Sunland 

Los  Angeles 

Van  Nuys 

Los  Angeles. 

La  Crescenta 

Alhambra 

Pasadena 


Capacity 


Los  Angeles. 
Los  Angeles. 


Los  Angeles 

Temple  City 

Los  Angeles 

Los  Angeles 

Redondo  Beach. 

Reseda 

Los  Angeles 

Venice.. .- 

Los  Angeles 

Alhambra 

Los  Angeles 

Inglewood 

Lancaster 

Whittier 

La  Puente 

Los  Angeles 

Van  Nuys 

Norwalk 

Antelope  Valley. 
Woodland  Hills- 

Claremont 

Duarte 

Pasadena 


Pomona 

Los  Angeles. 
San  Rafael.. 

Napa 

Carmel 

Santa  Ana... 
Beaumont... 

Corona .. 

Sacramento.. 
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HOMES   FOR  THE   AGED-Continued 

(Other  than  life-care  homes)  which  were  exempt  from  property  taxation  as  of  January  1,   1964 


valuation 


Name  of  home 


Location 


acity 

32 

62 
95 

138 
80 
43 

200 
9 

72 
30 


$21,670 

T 
42,550 
55,230 

206,710 
50,920 

245,550 

197,060 
50,080 
20,510 

215,850 
5,670 
99.355 
29,075 
41,645 

177,380 
50.800 
31,940 
64.420 

628,210 


Slovene  Rest  Home 

Emmanuel  Ontario  Gardens,  Inc 

Plymouth  Village  of  Redlands 

Dodson  Home 

Carmelite  Sisters  of  the  Divine  Heart  of  Jesus  of  California 

Social  Service  League  of  La  JoUa 

Lutheran  Services  of  San  Diego.  Inc 

St.  Paul's  Episcopal  Home,  Inc 

Hebrew  Home  for  the  Aged --. 

Russian  Women's  Home  of  Mercy  of  the  Holy  Virgin's  Protection 

Home  for  the  Aged  of  the  Little  Sbters  of  the  Poor 

Atascadero  Christian  Home 

Lesley  Foundation 

Valentine  Residence 

Peninsula  Volunteer  Propreties,  Inc 

Wood  Glen  Hall,  Inc 

Senior  Center  of  Santa  Barbara 

Santa  Barbara  Association  for  Old  Age  Care,  Inc 

Our  Lady  of  Fatima  Villa 

Channing  House 


Fontana. 

Ontario 

Redlands 

San  Diego 

La  Mesa 

La  JoUa 

Car  Is  tad. 

San  Diego 

San  Diego.... 
San  Francisco- 
San  Fran  Cisco - 

Atascadero 

San  Mateo 

San  Mateo 

Menlo  Park... 
Santa  Barbara 
Santa  Barbara 
Santa  Barbara 

Saratoga 

Palo  Alto 
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LIFE-CARE    HOMES   FOR   THE   AGED 

Which  were  exempt  from  property  taxation  as  of  January  1,  1964 


valuation 

$179,650 
152,300 

69,725 

154,100 

? 
134,170 

58,980 

735,810 

713,660 

109,200 
106,230 
106,090 

260,130 
64,690 
532,850 
107,670 

45,420 

54,270 

13,210 
309,540 

756,640 

542,010 

523,800 

334,770 

1,142,970 

247,350 


353,050 

635,530 
301,160 
487,330 

91,410 

192,790 

1,059,790 
289,860 

92,610 

145,890 
277,030 

153,480 
221,780 
442,820 

215,935 
540,355 


Name  of 
home 


Location 


The  Alt«nheim 

Salem  Lutheran  Homes 

Association 
Ladies  Home  Society  of 

Oakland 
Beaulah  Home 
Bethel  Home 
Southland  Lutheran 

Home 
■outhern  California 

Presbj-terian  Homes 
Southern  California 
Presbj'terian  Homes 
"White  Sands" 
Southern  California 

Presbv-terian  Homes 
California  P.  E.  0.  Home 
Solheim  Lutheran  Home 
Pacific  Evangelical 

United  Brethren  Home 
Hollenbeck  Home 
\'erdugo  Homes 
Brethren  Hillcrest  Homes 
W.C.T.U.  Home  for 

Women 
Western  Assemblies 

Home 
British  Home  in 

California 
Sunset  Hall 
Pasadena  Home  for  the 

Aged 
Pacific  Homes 

'Kingsley  Manor" 
Pacific  Homes 

'Claremont  Manor" 
Pacific  Homes 
"Casa  de  Manana" 
Pacific  Homes 

"Fredricka  Palms" 
Pacific  Homes 

"Wesley  Palms" 
National  Benevolent 
Association  of  Christian 
Churches  (Disciples  of 
Christ) 
Fi field  Manor — 

Hollywood 
Fifield  Manor— Wilshire 
Fifield  Manor — Pasadena 
California  Lutheran 

Home 
Azusa  Valley  Sanitarium 

and  Rest  Home 
Bureau  of  Welfare,  CTA, 

Southern  Section 

Congregational  Homes 

Disciple  Homes  Corp. 

"Bethany  Towers" 

Christian  Home  for  the 

the  Aged,  Inc. 
.AJdersly,  Inc. 
Calif.-Nevada  Methodist 
Homes,  Inc.  "Forest 
Hill" 
Lutheran  Home 

Association 
Protestant  Episcopal  Old 

Ladies  Home 
San  Francisco  Ladies 
Protection  and  Relief 
Society  "The  Heritage' 
University  Mound  Old 

Ladies  Home 
Hebrew  Home  for  Aged 
Disabled  dba  Jewish 
Home  for  the  Aged 


Oakland 
Oakland 

Oakland 

Oakland 

Selma 

Norwalk 

Glendale 

La  JoUa 


Alhambra 
Los  Angeles 
Burbank 

Los  Angeles 
Los  Angeles 
LaVerne 
Los  Angeles 

Claremont 

Sierra  Madre 

Los  Angeles 
Altadena 

Los  Angeles 

Claremont 

San  Diego 

Chula  Vista 

San  Diego 

Rosemead 


Los  Angeles 

Los  Angeles 

Pasadena 

Alhambra 

Azusa 

Pasadena 

Pomona 
Hollywood 


San  Rafael 
Pacific  Grove 


Anaheim 
San  Francisco 
San  Francisco 

San  Francisco 
San  Francisco 


Capacity 


210 

134 


110 
36 

72 

40 
299 


72 
99 
72 

250 
50 
100 
116 

36 

32 

19 
130 

390 

319 

240 

274 


Life  care 
patients 


200 
175 


400 
120 


50 


100 
118 


90 
83 
110 


190 

74 


21 
0 

49 

7 
212 

218 

46 

31 

1 

104 
35 
51 
11 

4 

6 

2 
114 

417 

250 

212 

131 


Monthly 
patients 


174 

143 

(New  life 


188 
74 

3 

76 
103 

66 


203 
18 
15 

101 

20 

22 

13 
10 

12 
0 
0 

49 


care) 


19 
3 

79 

49 
201 


Cash 
reserve 
required 


Cash 
reserve 
available 


11,709,831 
768,998 


$1,537,536 
476,981 

140,750 

31,848 

2,532 

290,429 

66,753' 

1,188,760 

1,204,737, 

254,918 

194,189 

6,356 

621,231 
69,559 
62,817 
82,681 

28,811 

37,775 

10,053 

750,944 

3,715,3631 

2,426,702 

2,367,005 

938,522 


184,146 


1,115,848 


2,286,512 
1,665,671 


21,975 

75,563 

677,042 
402,400 

16,353 

668,406 
203,703 

477,300 
1,039,695 
173,384 

70,601 
56,924 


785,965 

278,213 
12,478 
198,007 


2,427,992 


806,979 

376.177 

27,000 

3,479,296 
407,123 
885,060 
180,264 

36,205 

330,552 

273,304 
4,029,703 


12,058,864 


190,787 


1,384,411 


2,383,525 
1,339,598 


45,208 
357,805 


902,786 
594,244 


128,866 


777,160 
394,763 


756,819 

3,461,020 

2,850,311 

529,369 
1,083,447 
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LIFE-CARE    HOMES   FOR   THE   AGED-Continued 

Which  were  exempt  from  property  taxation  as  of  January  1,  1964 


Assessed 
valuation 

Xame  of 
home 

Location 

Capacity 

Life  care 
patients 

Monthly 
patients 

Cash 
reserve 
required 

Cash 
reserve 
available 

$764,320 

68,230 

358,920 

117,000 

185,710 
62,500 

129,460 

139,310 
61,950 

Northern  California 
Presbyterian  Homes, 
"The  Sequoias" 

Solvang  Lutheran 
Home,  Inc. 

Samarkand  of  Santa 
Barbara 

Odd  Fellows  Home  of 
California 

Klgrim  Haven  Home 

Bethany  Home  of 
Evangelical  Mission 
Covenant  Association 
of  California 

Seventh  Day  Adventists 
— Northern  California 
Conference  Association 
(Newbury  Park)  "The 
Ventura" 

Bureau  of  Homes, 
National  Retired 
Teachers  Association 
"Grey  Gables" 

Elim  Home 

Portola  Valley 

Solvang 

Santa  Barbara 

Saratoga 

Los  Altos 
Turlock 

Oakland 

Ojai 

Tujunga 

300 

40 

211 

196 

70 
48 

80 

109 
55 

263 

0 

163 

89 

25 
32 

16 

78 
30 

$550,000 

(est.) 

0 

1,052,335 

518,970 

205,385 
118,819 

166,741 

176,917 
168,276 

N/A 

28 

1,471 
1,215,359 

103 

63 
31 

72 

746,860 

216,267 
205,946 

408,782 
502,106 

23 

214,942 
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PART  III 

LOS   ANGELES   COUNTY 

EXEMPTIONS   AS   A   PERCENTAGE   OF   LOCALLY  ASSESSED 

SECURED   PROPERTY:    1963 


Municipality 


Alhambra 

Taxation  District  No.  1  - 
Taxation  District  No.  4. 
Arcadia. 


Taxation  District  No.  1. 

Taxation  District  No.  2. 

Taxation  District  No.  3- 

Artesia 

Avalon 


Azusa 

Taxation  District  No.  1. 

Taxation  District  No.  2. 

Baldwin  Park 


Bell. 

Bellflower 

Bell  Gardens -• 

Beverly  Hills 

Taxation  District  No.  1- 

Taxation  District  No.  2. 

Taxation  District  No.  3. 

Taxation  District  No.  4. 

Taxation  District  No.  5. 

Bradbury 

Burbank 

Claremont 

Taxation  District  No.  1. 

Taxation  District  No.  2. 

Commerce 

Compton 

Covina. 


Taxation  District  No.  1. 

Taxation  District  No.  2. 

Taxation  District  No.  3. 

Cudahy -- 

Culver  City 

Taxation  District  No.  1. 

Taxation  District  No.  2. 

Taxation  District  No.  3. 

Dairy  Valley 

Downey 

Duarte. 


Total  gross 

assessed 

value 


El  Monte 

Taxation  District  No.  1 

Taxation  District  No.  2. 

Taxation  District  No.  3. 

Taxation  District  No.  4 -.- 

El  Segundo -- - 

Gardena -- - 

Glendale -- 

Taxation  District  No.  1 --- 

Taxation  District  No.  2 - 

Taxation  District  No.  3 

Taxation  District  No.  4. 

Glendora 

Hawthorne -- 

Taxation  District  No.  1 

Taxation  District  No.  2 

Hermosa  Beach 

Hidden  Hills - 

Huntington  Park 

Industry 

Inglewood _ - 

Irwindale -- --. 

Lakewood 

La  Mirada 

La  Puente 

La  Verne - 

Taxation  District  No.  1 -- 

Taxation  District  No.  2 - 

Lawn  dale 

Long  Beach... • 

Los  Angeles  City • 

Taxation  District  No.  1 

Taxation  District  No.  1— Ann  St.  Redevelopment  Project 

No.  1-A 

Taxation  District  No.  1— Bunker  Hill 


$89,585,030 

83,945.200 

5,639,830 

102,064,280 

95,546,920 

3.317,330 

3,200,030 

12,198,590 

4,798,730 

34.717,210 

29.026,800 

5,690,410 

33,059,820 

19,020,770 

56.386,390 

18,684,180 

208,523,830 

206,355,830 

1,590,900 

87,110 


Exemptions 


489,990 

3,005,080 

214,036,280 

33,684,430 

27.927,550 

5,756.880 

158,580.030 

74.110.290 

43.261,200 

22,975,000 

18,194,250 

2,091,950 

9,663,060 

71,486,430 

36,458,770 

22,022,560 

13,005,100 

15,648,500 

136,167,7.30 

17,103,090 

57,079,570 

12.869.860 

223.020 

892.860 

43,093.830 

101.299.170 

56,242,360 

212,069,470 

208,223,630 

1,326,150 

1.527,410 

992,280 

36,467,640 

80,446,020 

47.390.110 

33,055.910 

21,875,550 

3,555,670 

44,915,460 

33,042,210 

134,347,080 

13,086,840 

83,198,600 

36,950.280 

24.754.030 

9,495.890 

7.937.470 

1,558.420 

18,116,660 

564,092,320 

4,477,846,100 

4,339,830.880 

1,200.500 
2,613,660 


$6,617,970 
5.939,320 

678.650 

3.094,890 

2,910.670 

50,890 

133.330 

990,170 

38,570 

1,764,830 

1,29.5,460 

469,370 
2,989,120 

746,970 
4,656,430 

857,230 
1,821,540 
1,821,540 


29,000 

9,603,030 

11,366,870 

11,218,150 

148,720 

396,870 

5.760.490 

3,834,110 

2.294,790 

1.317,400 

221.920 

244.570 

2,228,1.30 

897,210 

692,860 

638,060 

273,120 

7.774.440 

3,355,420 

2,686,770 

1,003,720 


100,570 

1,582,480 

919,890 

3,312,074 

11,455,060 

11,333,670 

17,920 

32,8.50 

70,620 

2,299,470 

4,005,480 

3,123,500 

881,980 

928,580 

14,000 

1,548,420 

46.170 

6,444,150 

29,050 

8,489,535 

4,027,830 

2,954,700 

1,852,510 

1,814,140 

38,370 

962,440 

30,592,230 

237,990,747 

232,386,287 


Percent 
exempt 


7.38 
3.03 

8.19 


9.04 
3.93 
8.26 
4.59 
.87 


.97 

4.48 

33.74 


.25 

7.77 
8.86 


2.53 
3.11 


1.74 
5.71 
19.62 
4.70 


.90 
5.89 
5.40 


6.30 
4.98 


4.24 

.39 

3.44 

.13 

4.79 

.22 

10.20 

10.90 

11.93 

19.50 


5.31 
5.42 
5.31 


40,580 


TAXATION  OF  PROPERTY  IN   CALIFORNIA 


353 


LOS  ANGELES  COUNTY 

EXEMPTIONS  AS  A  PERCENTAGE  OF  LOCALLY  ASSESSED 

SECURED   PROPERTY:   1963-Continued 


Municipality 


Total  gross 

assessed 

value 


Exemptions 


Percent 
exempt 


Los  Angeles  City— Continued 

Taxation  District  No.  2 

Taxation  District  No.  5 

Taxation  District  No.  6 

Taxation  District  No.  7 

Taxation  District  No.  10..., 
Taxation  District  No.  11 — 
Taxation  District  No.  12.... 
Taxation  District  No.  13..., 
Taxation  District  No.  14 — 
Taxation  District  No.  15 — 
Taxation  District  No.  16... 
Taxation  District  No.  17... 

Lynwood 

Manhattan  Beach 

Maywood 

Monrovia 

Montebello 

Taxation  District  No.  1 

Taxation  District  No.  2 

Monterey  Park 

Taxation  District  No.  1 

Taxation  District  No.  2 

Taxation  District  No.  3 

Taxation  District  No.  4 

Norwalk 

Palos  Verdes  Estates 

Palmdale 

Paramount 

Pasadena 

Pico  Rivera 

Pomona 

Taxation  District  No.  1 

Taxation  District  No.  2 

Taxation  District  No.  3 

Taxation  District  No.  4 

Redondo  Beach 

Taxation  District  No.  1 

Taxation  District  No.  2 

Taxation  District  No.  3 

Rolling  Hills.... 

Rolling  Hills  Estates 


San  Dimas 

San  Fernando 

San  Gabriel . 

Taxation  District  No.  1 

Taxation  District  No.  2 

Taxation  District  No.  3 

San  Marino 

Santa  Fe  Sprmgs 

Santa  Monica , 

Taxation  District  No.  1 

Taxation  District  No.  1— Ocean  Park  Redevelopment  Project 

No.  lA - .-— 

Taxation  District  No.  1 — Ocean  Park  Redevelopment  Project 

No.  IB 

Sierra  Madre 

Signal  Hill - ■ 

South  El  Monte ■ 

South  Gate. - - 

South  Pasadena 

Taxation  District  No.  1 

Taxation  District  No.  1— Monterey  Hills  Project  No.  1 

Temple  City 

Torrance • 

Vernon. 


Taxation  District  No.  1. 

Taxation  District  No.  2. 

Walnut. , 

West  Covina . 

Taxation  District  No.  1. 

Taxation  District  No.  2. 
Whittier 

Taxation  District  No.  1. 

Taxation  District  No.  2. 

Taxation  District  No.  3. 

Total  dties 


J4.908.060 

38,825,400 

267,720 

44,297,230 

11,907,510 

30,974,200 

943,160 

38,680 

43,660 

24,400 

16,720 

2,054,420 

48,315,780 

51,188.600 

13,538,070 

47.460,110 

71.597.170 

70.909,050 

688,120 

62,418,340 

53,485,160 

178,310 

8,022.110 

732,760 

72,586,340 

33,964.030 

8,808.320 

37.617.380 

241,863,400 

67.169,860 

105.172.630 

101,310,850 

2,170,450 

1,640,240 

51,090 

65,098,020 

23,410,370 

33.947.110 

7.740.540 

8,100.780 

13,317.340 

18,219,610 

11.333.370 

21.679.300 

38.651.280 

36.682.190 

1,342,420 

626,670 

56,656,930 

58,299,380 

165,521,670 

164,854,380 

190,120 

477.170 

16,137.160 

20.474.680 

14.168,320 

111,219,310 

32.129,730 

32,087.710 

42.020 

36.370,900 

225,863,480 

168,509,180 

149,729,950 

18,779,230 

3,758,470 

86,525.690 

84.412,590 

2,113,100 

114,888,370 

60.300.990 

504.430 

64,082,950 


$52,280 

3.300.200 

2,000 

185,000 

352,450 

923.230 

7,000 

1,000 


3,000 

16,720 

721,000 

4,737.700 

3,134,290 

908,000 

2,384.700 

3.960,635 

3.958,635 

2,000 

3,341,230 

3.231,340 

10,000 

99,420 

470 

9,696,580 

384.490 

693,840 

1,612,710 

24,990.050 

5,584,905 

9.562,745 

9,390.045 

103,000 

69,700 


3,680,879 
1.079,989 
1.859,370 

741,520 
4,000 

275.360 
1.524,320 

899,080 
1,768,634 
2,018,280 
1.957,280 
57,000 
4,000 
7,487,110 
1,966,360 
6,384,530 
6,362,290 


22,240 
1,345,510 
155,140 
105,360 
3,786,770 
1,186,320 
1,186,320 


2,802,630 

12,574,409 

13,800 

13,800 


156,380 
7,686,920 
7,291,340 

295,580 

8,989,225 

5,447,025 

30,000 

3.612,200 


6.12 
6.70 
5.02 
5.53 


5.36 


13.35 
1.13 

7.87 
4.28 
10.34 
8.31 


6.65 


.08 
2.06 
8.36 
7.93 
8.15 
6.22 


13.21 
3.37 
3.85 


8.33 

.75 

.74 

3.40 

3.69 


7.70 

5.56 

.01 


4.13 
8.76 


7.82 


$9,513,288,870 


$624,704,668 
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PART  IV 

State  of  California 

Office  of  Legislative  Counsel 

Sacramento,  October  3,  1963 

Honorable  Nicholas  Petris 
815  Financial  Center  Building 
405  14th  Street 
Oakland  12,  California 

PROPERTY  TAXES— #954 

Dear  Mr.  Petris : 

You  have  asked  us  two  questions  relating  to  property  taxation.  These 
questions  are  set  forth  and  considered  separately  below. 

QUESTION    NO.    1 

What  are  the  constitutional  and  statutory  limitations  on  the  rates 
of  property  taxation  for  general  law  cities  and  counties,  school  districts, 
and  special  taxing  districts  *  ? 

ANSWER   NO.    1 

A.  Siaie  Consfifutional  Limltaf'ions 

Under  the  California  Constitution,  the  Legislature  has  power,  by 
a  two-thirds  vote  of  all  of  the  members  elected  to  each  of  the  two 
houses,  to  limit  the  amount  of  taxes  which  may  be  imposed  upon  real 
and  personal  property  according  to  the  value  thereof  for  county  or  city 
and  county  purposes  (Sec.  20,  Art.  XI,  Cal.  Const.).  If  a  deficiency 
in  local  revenue  is  sustained  by  any  county  or  city  and  county  as  a 
result  of  any  such  limitation,  the  Legislature  must  apportion  to  the 
county  or  city  and  county  out  of  state  revenue  an  amount  equal  to  the 
deficiency  (Sec.  15,  Art.  XIII,  State  Const.). 

The  California  Constitution  provides  that  the  rate  of  any  tax  im- 
posed on  notes,  debentures,  shares  of  capital  stock,  bonds,  solvent 
credits,  deeds  of  trust,  mortgages  and  any  legal  or  equitable  interest 
therein,  may  not  exceed  four-tenths  of  1  percent  of  the  actual  value  of 
such  property  (Sec.  14,  Art.  XIII,  Cal.  Const.).  With  respect  to  sol- 
vent credits,  the  Legislature  has  fixed  a  rate  of  one-tenth  of  1  percent 
of  actual  value  (Sec.  2153,  R.  &  T.C.). 

The  California  Constitution  also  provides  that  the  Legislature  may 
classify  any  taxable  personal  property  for  tax  purposes  "in  a  manner 
and  at  a  rate  or  rates  in  proportion  to  value  different  from  any  other 
property  ..."  (Sec.  14,  Art.  XIII,  Cal.  Const.). 

The  taxes  levied  upon  unsecured  personal  property  and  possessory 
interests  must  be  based  upon  the  rates  for  taxes  levied  for  the  preceding 
year  on  secured  property  (Sec.  9a,  Art.  XIII,  Cal.  Const.). 

•  You  have  informed  us  that  by  "special  taxing  districts"  you  have  in  mind  those 
special  districts  that  impose  taxes  on  land,  improvements  and  personal  property, 
as  distinguished  from  those  that  impose  taxes  or  assessments  only  on  land  or 
land  and  improvements   and  not  on  personal  property. 
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B.  Sfafufory  Limitations 

1.  Generally 

When,  following  an  intercounty  equalization  of  property  by  the 
State  Board  of  Equalization,  a  decrease  in  the  valuation  of  property 
on  a  county's  or  city's  secured  tax  assessment  roll  requires  an  upward 
adjustment  in  tax  rates  for  county,  city  or  district  purposes  to  produce 
the  revenue  that  was  anticipated  at  the  time  of  the  tax  levy,  the  adjust- 
ment may  be  made  irrespective  of  any  tax  limitations  elsewhere  in  the 

law  (Sec.  1825,  K&T.C). 

As  noted  above,  the  maximum  tax  rate  on  solvent  credits  is  one-tenth 
of  1  percent  of  actual  value  (Sec.  2153,  R.  &  T.C.). 

The  rate  of  tax  on  baled  cotton  is  one-tenth  of  1  percent  of  its  full 
cash  value  (Sec.  2192.3,  R.  &  T.C.). 

The  rate  of  tax  on  aircraft  is  li  percent  of  the  market  value  of  the 
aircraft  (Sec.  5391,  R.  &  T.C.). 

2.  General  Law  Cities 

Except  with  the  consent  of  the  city  electors  expressed  at  an  election 
held  for  that  purpose,  and  except  as  otherwise  specifically  authorized, 
the  annual  property  tax  levied  by  general  law  cities  may  not  exceed 
$1  per  each  $100  of  assessed  valuation.  This  general  rate,  however, 
is  exclusive  of  taxes  to  pay  the  following:  costs  of  any  pension  plan 
for  city  employees,  civil  defense  or  disaster  preparedness  (not  ex- 
ceeding five  cents  on  each  $100  assessment),  sewage,  park  and  recre- 
ational facilities  (Sec.  43068,  Gov.C.)  ;  veterans'  homes  (not  exceeding 
three  mills  on  each  $1  of  assessed  valuation  (Sec.  37465,  Gov.C.)); 
museums  (not  to  exceed  two  mills  on  each  $1  of  assessed  valuation 
(Sec.  37558,  Gov.C.))  ;  embankments,  sea  walls,  storm  drains  and  other 
flood  control  works  (not  exceeding  20  cents  on  each  $100  of  assessed 
valuation  (Sec.  43069,  Gov.C.));  public  parks  and  boulevards  (Sec. 
5304,  P.R.C.)  ;  and  libraries  (not  to  exceed  from  two  to  three  mills  per 
dollar  of  assessed  valuation  (Sec.  27401,  Ed.C.))   (Sec.  43068,  Gov.C). 

The  general  rate  limitation  does  not  prevent  a  city  having  a  validly 
contracted  bonded  indebtedness  from  levying  and  collecting  taxes  for 
the  payment  of  such  indebtedness,  in  addition  to  other  authorized  taxes 
(See.  43070,  Gov.C). 

A  general  law  city  may  also  levy  special  taxes  for  the  following 
purposes  at  the  rates  indicated :  15  cents  per  $100  of  assessed  valuation 
for  parks,  music,  and  advertising  (Sec.  43200,  Gov.C.)  ;  50  cents  per 
$100  of  assessed  valuation  for  municipal  improvements  generally  (Sec. 
43225,  Gov.C). 

3.  Counties 

There  is  no  general  statutory  limitation  upon  the  tax  rate  levied 
by  counties.  However,  limitations  are  imposed  in  many  cases  with  re- 
spect to  tax  levies  authorized  for  specific  purposes.  These  include  the 
following:  four  cents  per  $100  of  assessed  valuation  for  advertising 
countv  resources  (Sec.  26100,  Gov.C.)  ;  three  mills  per  dollar  of  assessed 
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valuation  for  airports  (Sec.  26020,  Gov.C.)  ;  three  mills  per  dollar  of 
assessed  valuation  for  libraries  (Sec.  27263,  Ed.C.)  ;  40  cents  per  $100 
of  assessed  valuation  for  county  highways  (Sec.  1550,  S.  &  H.C.)  ;  four 
cents  per  $100  of  assessed  valuation  for  fairs  and  expositions  (Sec. 
25904  Gov.C.)  ;  from  1*  to  2^  mills  per  dollar  of  assessed  valuation  for 
buildings  for  veterans' purposes  (Sec.  1262,  M.  &  V.C.)  ;  1^  mills  per 
dollar  of  assessed  valuation  for  veterans'  homes  (See.  1121,  M.  &  V.C). 

4.  School  Districts 

Subject  to  certain  exceptions,  the  statutory  limitations  upon  the  rate 
of  property  taxes,  exclusive  of  bond  interest  and  redemption,  author- 
ized to  be  levied  by  school  districts,  per  $100  of  assessed  valuation,  are 
as  follows : 

(a)  Separate  elementary  school  district,  the  boundaries  of  which  are 
not  coterminous  with  those  of  a  high  school  district,  80  cents  for  ele- 
mentary school  purposes,  or  90  cents  for  combined  kindergarten  and 
elementary  school  purposes. 

(b)  Separate  high  school  district,  the  boundaries  of  which  are  not 
coterminous  with  those  of  an  elementary  school  district  or  with  those 
of  a  junior  college  district,  75  cents  for  high  school  purposes,  or  $1.10 
for  combined  high  school  and  junior  college  purposes. 

(c)  Separate  junior  college  district,  the  boundaries  of  which  are  not 
coterminous  with  those  of  a  high  school  district,  35  cents  for  junior 
college  purposes. 

(d)  Unified  school  district,  $1.55  for  combined  elementary  and  high 
school  purposes ;  or,  $1.65  for  combined  kindergarten,  elementary,  and 
high  school  purposes;  or,  $1.90  for  combined  elementary  and  high 
school,  and  junior  college  purposes;  or,  $2.00  for  combined  kinder- 
garten, elementary  school,  high  school,  and  junior  college  purposes. 

(e)  High  school  and  junior  college  district  the  boundaries  of  which 
are  coterminous  and  which  are  governed  by  the  same  governing  board, 
.$1  10  for  combined  high  school  and  junior  college  purposes.  (Sec.  20751, 
Ed.C.) 

Various  special  tax  levies  are  authorized  oyer  and  above  the  fore- 
going limitations,  including  levies  for  the  following : 

(1)  Costs  of  providing  breakfasts  and  lunches  for  needy  pupils  (Sec. 
11706,  Ed.C). 

(2)  Costs  of  contributing  to  the  Retirement  Annuity  Fund  (Sees. 
14210  and  14214,  Ed.C). 

(3)  Costs  of  making  payments  required  by  a  district  retirement  plan 
(Sees.  14657  and  14758,  Ed.C). 

(4)  Costs  of  installing  fire  prevention  facilities  (Sec.  15517,  Ed.C). 

(5)  Costs  of  maintaining  a  child  care  center  (Sees.  16633-16635, 
incl.,  Ed.C.). 
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(6)  Replacement  of  the  amount  withheld  from  a  district  by  the 
State  Controller  for  state  school  apportionments  (Sees.  19443  and 
19619,  Ed.C). 

(7)  Costs  of  district  contributions  to  the  State  Employees'  Retire- 
ment System  (Sec.  20532,  Gov.C). 

(8)  Costs  for  use  of  school  property  for  pubic  purposes  and  com- 
munity recreation  (Sec.  20801,  Ed.C). 

(9)  Costs  for  the  Old  Age  and  Survivors'  Insurance  System  (Sec. 
20801.5,  Ed.C). 

(10)  Costs  for  operating  a  junior  college  district  or  a  unified  school 
district  maintaining  a  junior  college.  Effective  for  three  consecutive 
fiscal  years  following  date  of  first  election  at  which  junior  college  bond 
issue  is  passed,  or  until  end  of  any  four  year  period  in  which  no  bond 
issue  is  submitted  to  voters.  (Sec.  25541.5,  Ed.C) 

(11)  Costs  of  the  premiums  payable  for  medical  and  hospitalization 
premiums,  but  only  in  a  school  district  whose  boundaries  are  cotermi- 
nous with  the  boundaries  of  a  city  and  county  (Sec.  20802.6,  Ed.C). 

(12)  Costs  of  the  premiums  payable  for  health  and  welfare  benefits 
(Sec.  20806,  Ed.C). 

(13)  Costs  of  making  payments  for  special  programs  for  the  educa- 
tion of  educationally  handicapped  minors   (Sec.  20807,  Ed.C). 

(14)  Costs  of  making  payments  to  county  school  service  fund  for 
education  of  mentally  retarded  children  where  county  superintendent 
of  schools  educates  mentally  retarded  minors  for  school  districts  (Sec. 
8955.1,  Ed.C;  operative  July  1,  1964). 

(15)  Costs  for  the  program  of  adult  education  not  to  exceed  10 
cents  per  each  $100  of  assessed  value  (Sec.  20802.8,  Ed.C). 

(16)  Costs  where  any  school  district  is  obligated  to  pay  another 
school  district  tuition  or  other  expenses  of  educating  pupils  in  grades 
7  and  8  in  a  junior  high  school  (Sec.  20810,  Ed.C). 

(17)  Costs   of   educating   mentally   retarded   minors    (Sec.    6913.1, 

Ed.C.). 

(18)  Costs  of  establishing  and  maintaining  child  care  centers  for 
physically  handicapped  and  mentally  retarded  children  (Sec.  16645.5, 
Ed.C). 

5.  Special  Taxing  Districts 

There  is  no  general  statutory  limitation  upon  the  rates  of  property 
taxes  authorized  to  be  levied  by  special  taxing  districts.  Many  of  the 
special  taxing  district  laws,  however,  contain  rate  limitations.  The 
table  following  shows  such  limitations.  It  might  be  noted  that  in  some 
instances  the  limitations  are  exclusive  of  the  district's  power  to  tax 
to  pay  off  bonded  indebtedness. 
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District  Limitation  Citation 


Airport  districts t$0. 20/1100 P.r.C.  Sec.  22907 

Bridge  and  highway  districts 0.10  /  100  if  the  purpose  of  the    S.  <fe  H.C.,  Sec.  27201 

taxation  is  to  supply  funds  for 
investigating  the  project  prior  to 
the  issuance  of  bonds  and  the 
payment  of  the  officers  and  em- 
ployees of  the  district  prior  to  the 
time  when  the  works  of  the  district 
are  earning  revenue 

Cemetery  districts 0.002  /  1 1909:106:156.  Sec.  4  (Repealed  1941: 

Cemetery  districts 0.002  /  1 H.  k  S.C,  Sec.  8981 

Community  services  districts 1.00  /  100 Gov.  C,  Sec.  61755.5 

Fire  protection  districts  (in  one  or  more      Not  to  exceed  1  percent  of  assessed    H.  &  S.C,  Sees.  14703,  14704 
counties)  valuation  for  (1)  establishing  and 

equipping  district  and  (2)  main- 
taining district 

Garbage  and  refuse  disposal  districts 0.15  /  100 H.  <fe  S.C,  Sec.  4183 

Harbor  districts,  small  craft 0.75  /  100 H.  k  N.C..  Sec.  7262 

Harbor  districts 0.03  /  100  for  capital  outlay  H.  &  N.C.  Sec.  6093.4 

Health  districts,  local 0.15  /  100 H.  k  S.C,  Sec.  952  (Repealed) 

Hospital  districts,  local 0.20  /  100 H.  &  S.C,  Sec. -32203 

Labor  camps  (public  service  districts) 0.005  /  1 Lab.  C,  Sec.  2145  (Repealed) 

Library  districts 0.15  /  100 Ed.  C,  Sec.  27863 

Limited  water  districts 0.20  /  100 D.A.  5243a;  1959:2136,  Sec.  19 

Memorial  districts  (veterans) 0.003  /  1 M.  &  V.C,  Sec.  1192 

MetropoUtan  water  districts 0.05  /  100 D..\.  9129;  1927:439,  Sec.  5(8) 

Mosquito  abatement  districts 0.15  /  100,  unless  board  of  direc-    H.  k  S.C,  Sec.  2302.1 

tors  finds  necessity  for  higher  rate, 
and  then  aOows  maximum  of 
$0.40  /  $100,  providing  district 
covers  more  than  one  county 

Planning  districts 0.01  /  100 Gov.  C,  Sec.  66361 

Police  protection   districts   in   unincorpo-      Xot  to  exceed  1  percent  of  assessed    H.  <fe  S.C,  Sees.  20101,  20110,  20111 
rated  towns  value  for  establishment  and  equip- 

ment of  police  department.  Not 
to  exceed  one-half  of  1  percent  of 
assessed  value  for  maintenance  of 
department. 

Police   protection   districts  in   unincorpo-      Not   to  exceed  in   any  one  year,     H.  k  S.C,  Sec.  20332 
rated  territory  $3,600 

Recreation  and  park  districts 0.50  /  100 P.R.C,  Sees.  5784.5,  5784.7 

Regional  park  districts --     0.05/100.     Also     $0.05  /  $100     P.R.C,  Sec.  5545 

through  1968-69  for  land  acquisi- 
tion and  capital  improvements 

Regional    shoreline    park    and   recreation      0.10/100 P.R.C,  Sec.  5728  (Repealed) 

districts 

Resort  improvement  districts 1.00  /  100 P.R.C,  Sec.  13161 

Road  districts 0.40  /  100 S.  k  H.C,  Sec.  1550 

Sanitary  districts  (1923  Act) 0.60  /  100;  except  if  district  board    H.  &  S.C,  Sec.  6695 

elects  to  use  the  county  assessor's 
tax  roll  pursuant  to  law,  no  more 
than  $1  /  $100 

Sewer  districts,  municipal  (1911  Act) 0.20  /  100 H.  k  S.C,  Sec.  4640 

Student  transportation  diatricte 0.05  /  100 Ed.  C,  Sec.  16972 
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District  Limitation  Citation 

Wat<T  authorities,  county $0.05  /  JlOO D.A.  9100,  1943:545,  Sec.  5(8) 

.-Uameda  County  Hood  Control  and  Water  0.015/  100 D.A.  205;  1949;  1275,  Sec.  12,  subd.  1 

Conservation  District 

Alpine  County  Water  Agency 0.05  /  100 D.A.  270;  1961:1896,  Sec.  45 

Amador  County  Water  Agency 0.10  /  100 D.A.  276;  1959:2137,  Sec.  14 

Antelope  Valley-East  Kern  Water  Agency..  0.10  /  100 D.A.  9095;  1959:  2146,  Sec.  79 

Avenal  Community  Services  District 1.60  /  100 1955:1702,  Sec.  8 

Bay  Area  Air  PoUution  Control  District....  0.01  /  100 . H.  &  S.C,  Sec.  24370.1 

Bethel  Island  Municipal  Improvement  Dis-  2.00  /  100 1960  (1st  Ex.  Sess.):  22,  Sec  181 

trict 

Contra  Costa  County  Flood  Control  and  0.02  /  100 D.A.  1656;  1951:  1617,  Sec.  12 

Water  Conservation  District 

Contra  Costa  County  Water  Agency 0.03  /  100 D.A.  1658;  1957:  518,  Sec.  12 

Crestline-Lake  Arrowhead  Water  Agency..  1.00  /  100 1962  (1st  Ex.  Sess.):  40,  Sec.  29 

El  Dorado  County  Water  Agency 0.10  /  100 D.A.  2245,  1959:  2139,  Sec.  47 

Embarcadero  Municipallmprovement  Dis-  2.00/  100 1960  (1st  Ex.  Sess.):  81,  Sec.  162 

trict 

Estero  Municipal  Improvement  District ...  5.00  /  100.-. 1960  (1st  Ex.  Sess.):  82,  Sec.  162 

Fresno  Metropolitan  Transit  District 0.10  /  100. 1961:1932,  Sec.  6.55 

Guadalupe  VaUey  Municipal  Improvement  5.00  /  100 —  1959:2037,  Sec.  162 

District 

Kern  County  Water  Agency 0.05  /  100... D.A.  9098;  1961:1003,  Sec.  14 

Lake  Cuyamaca  Recreation  and  Park  Dis-  0.50  /  100 1961:1654,  Sec.  75 

trict 

Lassen-Modoc  County  Flood  Control  and  0.10  /  100 .....  D.A.  4200;  1959:2127,  Sec.  18 

Water  Conservation  District 

Marin  County  Flood  Control  and  Water  1.00  /  100 D.A.  4599;  1953:666,  Sec.  12,  subd.  3 

Conservation  District 

Mariposa  County  Water  Agency 0.10  /  100 D.A.  4613;  1959:2036,  Sec.  14.1 

Mendocino    County    Flood    Control    and  0.02  /  100 D.A.  4830;  1949:995,  Sec.  12 

Water  Conservation  District 

Monterey  Peninsula  Airport  District 0.02  /  1.00 1941:52,  Sec.  23 

Napa  County  Flood  Control  and  Water  0.15  /  100... D.A.  5275;  1951:1449,  Sec.  13 

Conservation  District 

Nevada  County  Water  Agency 0.05  /  100... D.A.  5449;  1959:2122,  Sec.  45 

Orange  County  Flood  Control  District 0.20  /  100 D.A.  5682;  1927:723,  Sec.  14 

Placer  County  Water  Agency 0.10  /  100... D.A.  5935;  1957:1234,  Sec.  14.1 

Plumas  County  Flood  Control  and  Water  0.10  /  100 D.A.  5964;  1959:2114,  Sec.  18 

Conservation  District 

Riverside  County  Flood  Control  and  Water  0.025/  100  for  district;  D.A.  6642;  1945:1122,  Sec.  14 

Conservation  District  0.40  /  100  for  district  and  district 

zones 

Sacramento  County  Water  Agency 0.15  /  100 D.A.  6730a;  1952   (1st  Ex.  Sess.): 

10,  Sec.  10.1 

San  Bernardino  County  Flood  Control  Dis-  0.30  /  100. D.A.  6850;  1957:37,  Sec.  7 

trict 

San  Diego  Unified  Port  District 0.03  /  100  (for  capital  outlay) 1962  (1st  Ex.  Sess.):67,  Sec.  49.5 

San  Francisco  Bay  Area  Rapid  Transit  0.05  /  100 P.U.C,  Sec.  29123 

Diitrict 
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sn  an  /SlOO  D.A.  9099;  1961:1435.  Sec.  26 

San  Gorgonio  Pass  Water  Agency SO. 40  /UW 

T,,    J  o    i    1       A         n  09  /  100  fexceot  $0  04  /  $100    D.A.  7150;  1956  (1st  Ex.  Sess.):46, 
San  Joaquin  County  Flood  Control  and         Pj 0^^  {    f  (except^^J0J4^^  ^^^  ^^^  ^^^^  ^ 

Water  Conservation  District  >^ a^^^.^^  ^^  distribution) 

^     .  ^    .    nv  .  •  t       n  dn  /  100                                — -  D-A.  7261;  1959:2108.  Sec.  8 
San  Mateo  County  Flood  Control  District..    0.40  /  100 

T.,     J  r^     *    1    .^      (1  n?  /  100    oer    district    (except    D.A.  7304;  1956  (1st  Ex.  Ses8.):21. 

,TT  .     A                      n  11  /  100  —  D-A.  7303;  1945:1501,  Sec.  10.1 

Santa  Barbara  County  Water  Agency 0.15/  luu. — 

^,     J    „     ,    ,     „.  n  02  /  100  D-A.  7390;  1955:1489,  Sec.  193 

Santa  Cruz   County  Flood  Control  and  0.02  /  lUO 

Water  Conservation  District 

„,  ,      ,  0  05  /  100  special  levy  authorized    D.A.  1658;  1957:1512,  Sees.  95.  96 

ShastaCounty  Water  Agency.. --  0.05  / J^»" ||«'q^™^^ou„te  of 

member  units 

^,    :.  r.    .    ^      ^  w„f»r      n  in  /  100  D.A.  7661;  1959:2123,  Sec.  18 

Sierra  County  Flood  Control  and  Water      0.10  /  lUU 

Conservation  District 

^,     .  r.    .    ,     ^  w  to.      n  10  /  100  D-A.  7688;  1959:2121,  Sec.  18 

Siskiyou  County  Flood  Control  and  Water      0.10  /  luu.- 

Conservation  District 

„     ,    ,       ,  „,  ,         n  11^  /  lon  D.A.  7733;  1951:1656,  Sec.  10.1 

Solano  County  Flood  Control  and  Water      0.15  /  100 ^■ 

Conservation  District 

Conservation  District  »^^   ^^^^   _,^^^^^,  ^^^  ^^^^^^ 

projects 

„,        .  n  in  /  100  D.A.  9096;  1959:2088,  Sec.  14 

Sutter  County  Water  Agency "-i"  /  i"" 

^^^^^S^-^^-'--^      '-t^^^^    D.A.8510;1957:1280.Sec.l7 
Ventura  County  Hood  Control  D.trict....    0.2^^0;  in^Zo.^^^^^^^^^^  ^  ^         D..  8955;  1944  (4t.  E.  Sess.):44. 

Yolo  County  Flood  Control  and  Water  0.10  /  100;  after  issuance  of  bonds.    D.A  9307;  1951:1657.  Sees.  12.  30 
Conservation  District  an  additional  JO  .05  /  JlOO 

„    .    .  ,^    .,  n  ni  /inn  .  D.A.  9380;  1959:2131.  Sec.  43 

Yuba-Bear  River  Basin  Authority. U.ui  /  iuu 

^        .  n  in  /  100  D.A.  9407;  1959:788.  Sec.l4 

Yuba  County  Water  Agency 0-1"  /  1"" 

r  General  taxes  are  levies  imposed  oil  ^U  the  taxa^e  prope^^^^^ 

of  the  taxing  agency  for  ordinary  eoy^^^i^^^^^J, .fj^be  spe^"°"^^  ^°'"  P^^^^^""^^"" 
the  taxpayer  need  be  shown,  nor  need  the^even^e  be  spent  oniy 
governiSental  functions   (see  46  Cal.  Jur.  2nd  486  et  seq.).  designated 

special  ta.es  are  like  general  taxes  except  that^t^^^^^^  fe  Ihifsomfpr^operty 

Ee=  =  fh?nTt?ie7p^prV  ?-3M^  S)  ^^^^  ^^°"^  '^^"'  ^ 
(see  Anaheim  Sugar  Co.  v.  Orange  County,  181  Cal.  212).  oithough 

Special  assessments   are  not  taxes  in   the   ^onf  tuti^nal   or   usuaj^^^^^^^ 

sometimes  spoken  of  as  taxes  (see  San  Dl^ffoY-^tnaa  v^^^^^  /  ^j^  purpose 
108  Cal.  189).  but  are  levied  upon  real  PJXyv\ting  based  upon  the  bene- 
rts^a^^i^u^inTtrtKrTe? &  a^a  ^r^urof^k^'Ul^ovSltJ 

This  table  lists' only  the  rate  limitations  on  taxes  and  not  ^hose  on  assessmen^- 

..istV^^w^s  l\^cna?e^bVr|p^|df  e  "^^£^^^^^1!^^. 
existing   districts   formed   under    the   act.    has   been    enacieu    uy 
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QUESTION   NO.  2 

What  provisions  are  there  for  levying  taxes  at  rates  above  the  statu- 
tory limits  without  a  vote  of  the  people? 

ANSWER  NO.  2 

As  noted  in  our  consideration  of  Question  No.  1,  there  is  no  general 
statutory  limitation  upon  the  tax  rates  that  may  be  levied  by  counties. 

In  the  case  of  a  general  law  city  or  a  school  district,  a  vote  of  the 
people  is  necessary  before  a  tax  may  be  levied  at  a  rate  in  excess  of 
the  statutory  limit   (see  Sec.  43068,  Gov.C;  and  Sec.  20803,  Ed.C). 

As  for  special  taxing-  districts,  some  of  the  special  taxing  district 
acts  contain  no  provision  for  an  increase  in  the  tax  rates  authorized 
without  further  legislative  action  (see,  e.g.,  Alpine  County  Water  Act, 
Sec.  45,  D.A.  270,  Stats.  1961,  Ch.  1896).  Where  this  is  the  situation, 
the  district  involved  apparently  cannot  levy  taxes  above  the  statutory 
limit.  Other  district  laws  permit  an  increase  in  the  tax  rate  only  after 
an  election  (see,  e.g.,  Crestline-Lake  Arrowhead  Water  Agency  Act, 
Stats.  1962   (1st  Ex.  Sess.),  Ch.  40,  Sec.  29). 

Very  truly  yours, 

A.  C.  Morrison 

Legislative  Counsel 

By  Alan  W.  Strong 
Deputy  Legislative  Counsel 
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PUBLISHER'S  NOTE 

This  report  on  revenue  and  expenditure  trends  of  local  government 
is  the  sixth  in  a  series  of  interim  studies  to  be  published  this  year  by 
the  Committee  on  Revenue  and  Taxation.  The  recommendations  in  this 
report  are  those  of  the  researcher  and  should  not  be  construed  as 
representative  of  the  views  or  decisions  of  the  committee.  The  com- 
mittee recommendations  will  be  made  in  due  course. 
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INTRODUCTION 

FINANCING   LOCAL   GOVERNMENT   IN   CALIFORNIA 

Local  government  in  California  is  big  government — in  every  sense 
except  the  way  we  usually  see  it.  Total  expenditures  by  our  cities, 
counties,  school  districts,  and  special  districts  are  more  than  double 
total  state  expenditures,  and  revenue  from  the  property'  tax  alone 
exceeds  $2  billion  a  year,  or  the  entire  yield  of  all  state  taxes.  Over  half 
of  the  state  budget  itself  is  devoted  to  assistance  to  the  5,441  local 
governments,  and  federal  funds  for  various  programs  also  go  both 
directly  and  through  the  state  to  local  government. 

Local  government  expenditures  have  more  than  doubled  in  the  last 
decade,  having  risen  about  10  percent  a  year — considerably  faster  than 
population  growth  and  personal  incomes.  Owing  to  the  surge  in  school 
age  population  and  the  move  to  the  suburbs,  the  fastest  rising  sectors 
were  school  and  special  district  expenditure.  Meantime,  state  subven- 
tions and  grants  have  almost  doubled,  but  this  local  assistance  has  been 
unable  to  keep  pace  with  the  expansion  in  local  spending. 

Accordingly,  local  governments  have  had  to  raise  more  revenue  at 
the  local  level  for  both  current  and  capital  expenses.  They  are  re- 
stricted by  law  and  by  the  State  Constitution  in  the  means  that  they 
may  use,  and  have  been  pressed  into  greater  reliance  on  the  property 
tax.  Fortunately,  economic  growth,  with  an  assist  from  the  statewide 
property  reappraisal  program,  produced  rising  assessed  valuations,  but 
property  tax  rate  increases  were  also  required  to  plug  the  revenue  gap. 
A  disproportionately  heavy  burden  on  projDcrty  taxpayers  has  devel- 
oped, and  more  frequent  failures  of  bond  issues  for  capital  improve- 
ments perhaps  indicate  that  the  fiscal  limits  of  this  tax  are  being  ap- 
proached. 

A  great  boon  to  the  cities,  and  to  a  lesser  extent  the  counties,  has 
been  the  improvement  of  the  local  sales  tax  under  the  Bradley-Burns 
Act.  In  addition,  those  local  governments  in  a  position  to  do  so  have 
made  increasing  use  of  service  charges.  Both  municipally  owned  enter- 
prises and  special  districts  have  made  maximum  use  of  the  benefit 
theory  of  taxation,  with  charges  or  taxes  levied  on  those  who  use  the 
service,  although  these  districts  have  often  been  small,  uneconomical, 
and  without  sufficient  tax  base  or  borrowing  power  to  provide  for 
needed  expansion. 

The  search  for  other  non-property-tax  revenues  is  on.  Business 
licenses  have  attracted  increasing  attention,  though  a  statutory  change 
w^ould  apparently  be  necessary  to  make  this  a  real  source  of  revenue 
at  the  county  level.  Hotel  taxes  are  being  adopted  to  finance  civic  and 
convention  facilities.  And  more  sustained  thought  is  being  given  to 
developing  long-range  equitable  new  sources  of  revenue.  Should  they 
be  of  the  sales  or  income  type,  or  additional  fees  for  service?  Should 
they  be  levied  by  local  governments  at  their  own  discretion,  or  by  the 
state  on  behalf  of  its  local  jurisdictions? 
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There  are  \evy  few  signs  of  diminishing  needs.  Population  is  ex- 
pected to  keep  right  on  increasing,  with  the  most  rapid  rate  of  growth 
in  the  age  group  which  will  increasingly  attend  junior  colleges.  Urbani- 
zation continues  and  produces  more  demand  for  transit,  water,  sewage 
disposal,  parks,  mental  health  services,  smog  control,  and  planning. 
Prices  and  claries  will  probably  increase. 

How  should  the  needed  capital  outlays  be  handled  ?  Four  alternatives 
are  possible:  financing  out  of  general  revenues  (but  these  amounts  are 
limited)  ;  financing  by  a  lease-purchase  arrangement;  increasing  bonded 
indebtedness  at  the  local  level  (which  may  be  difficult  where  a  two- 
thirds  majority  vote  in  favor  is  required,  and  which  of  course  increases 
interest  costs)  ;  and  making  use  of  the  borrowing  capacity  of  the  state 
government.  (There  are,  of  course,  other  competing  demands  for  state 
funds,  such  as  higher  education,  corrections,  and  water  development; 
and  more  state  assistance  may  mean  less  local  fiscal  independence.) 

Should  there  be  a  reorganization  of  functions  among  the  state  and 
local  governments?  Can  we  alford  to  get  less  for  our  tax  dollars  in 
some  areas  for  the  sake  of  preserving  "home  rule"?  How  can  the  state 
and  local  governments  cooperate  to  form  a  stronger,  fairer  revenue 
system  ? 

Another  aspect  of  local  finance  is  the  great  diversity-  in  the  economic 
capacity  of  the  individual  cities,  counties,  and  districts,*  often  leading 
to  great  divergence  in  levels  of  service  and  in  the  cost  at  which  sup- 
posedly comparable  services  are  rendered.  This  must  be  kept  in  mind 
in  observing  the  aggregates  and  averages  with  which  we  must  deal 
in  discussing  local  government  on  a  statewide  basis.! 

This  report  discusses  first  the  total  expenditures  of  aU  local  govern- 
ments over  the  last  decade;  then  breaks  these  down  into  current  and 
capital  (since  current  expenditures  can  be  expected  to  be  much  more 
closely  related  to  changes  in  workload  than  capital  outlays,  which  tend 
to  be  more  uneven  in  their  rates  of  change)  ;  then  analyzes  expendi- 
tures by  function  in  order  to  lay  the  basis  for  projection  of  local 
government  needs  in  the  future.  Secondly,  the  changing  patterns  of 
local  revenue  are  discussed.  Finally,  present  and  possible  additional 
sources  of  local  revenue  are  evaluated,  from  the  point  of  ^iew  of  their 
impact  on  individuals,  businesses,  and  the  economy  as  a  whole ;  revenue- 
raising  potential;  administrability,  and  elfects  on  state-local  relation- 
ships. 

The  objectives  of  this  study  are  to  examine  the  expenditures  and 
revenues  of  the  cities,  counties,  school  districts,  and  special  districts  of 
California,  in  order  to  determine  their  present  and  anticipated  needs, 
and  to  appraise  the  adequacy  of  local  sources  of  revenue  in  meeting 
these  needs.  For  this  purpose,  the  11-year  period  from  fiscal  1952-53  to 
1962-63  AviU  be  studied  (1962-63  is  the  last  year  for  which  complete 
data  are  available  from  the  office  of  the  State  Controller),  with  par- 
ticular attention  to  areas  of  rapid  growth  and  to  changing  patterns 
in  both  expenditures  and  revenues.  The  main  question  to  which  the 
study  is  addressed  is,  "How  can  local  jurisdictions  obtain  additional 
revenues  to  meet  necessary  expenditures?" 

•  See-  Assembly  Committee  on  Revenue  and  Taxation,  Taxation  of  Property  in  Cali- 
fornia, Vol.  4,  No.  12,  A  Major  Tax  Study,  Part  5,  December  1964,  Section  Two, 
Part  IV.  ^,     . 

t  See  income  figures  by  city  and  by  county  In  Appendix  A. 
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TABLE  I 
SOME    DECADE    COMPARISONS:    1952-53   AND    1962-63 

(Dollar  figures  in  thousands) 


1952-53 

1962-63 

Percent 
increase 

$25,806,000 

12,309,000 

100.0 

$17,171,000 

$499,434 

221,451 

718,194 

636,880 

35,585 

$50,685,000 

17,357,000 

139.3 

$33,326,914 

$1,152,595 

394,906 

1,651,473 

1,903,843 

471,906 

96.0 

46.2 

Price  level  of  state  and  local  government  purchases 

39.3 
93.8 

Total  local  government  general  fund  expenditures: 

130.7 

78.3 

129.9 

198.9 

1,226.1 

Total-                 -   --   

$2,111,544 

$391,498 

257,799 

339,986 

344,953 

35,329 

$5,574,723 

$961,903 
515,073 
928,729 

1,117,088 
465,256 

164.0 

Total  locally  raised  revenue  for  general  fund  expenditures: 
Cities. - _- -   - 

145.6 

99.7 

Counties  .   _   . _       _ 

173.1 

223.8 

1,216.9 

Total       - 

$1,369,565 
$649,219 
$196,047 

$1,560,498 

$3,988,099 

$744,713.0 

5,039.3 

143,190.0 

450,757.0 

191.1 

State  assistance  to  local  governments: 

Total --         ....   ... 

$1,343,699.3 

$50,448.0 

7,245.0 

21,819.0 

300,214.0 

106.9 

Federal  assistance  to  local  governments: 

Total 

$379,726.0 

$3,137,300 
1,476,541 
1,644,188* 
195,558 

93.6 

Local  government  bonded  indebtedness  (general  obligation 
and  revenue  bonds) : 

Counties 

Total                                                 -                   - 

$6,466,313 

314.3 

*  Including  city  owned  enterprises. 

t  Data  appear  to  be  incompletely  reported  for  special  districts  1952- 

Source:  Controller's  Annual  R 
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and  Legislature,  there  has  developed  an  imbalance  between  rapidly 
rising  revenue  requirements  and  limited  revenue-raising  powers.  And, 
although  state  assistance  to  local  governments  is  over  half  the  state 
budget  and  has  increased  by  8  percent  a  year  during  this  period,  it 
has  not  kept  pace  with  the  even  faster  climb  of  local  expenditures. 
Consequently,  there  has  been  increasing  pressure  on  traditional  local 
sources  of  revenue,  notably  the  property  tax,  and  a  mounting  search 
for  additional  revenue. 

What  should  be  the  criteria  employed  in  the  choice  of  future  revenue 
sources?  What  criteria  should  be  used  in  evaluating  local  needs?  Are 
there  adjustments  in  the  functional  responsibilities  of  the  state  and  its 
local  jurisdictions  which  could  result  in  greater  economy  without  de- 
stroying the  desired  balance  of  powers  and  responsibilities? 

It  is  apparent  that  the  answers  to  these  problems  go  far  beyond  the 
practical  limitations  of  the  present  study.  Nevertheless,  some  estimate 
of  local  government  needs  is  essential  as  a  guide  to  tax  policy,  particu- 
larly in  areas  where  state  policy  is  to  provide  a  minimum-adequate  level 
of  service,  as  in  the  field  of  education.  It  would  be  helpful  if  there 
were  more  objective  criteria  of  the  results  obtained  from  governmental 
expenditures,  to  assist  in  arriving  at  an  optimum  output  of  services 
per  dollar  of  input.  This  would  involve  greater  use  of  performance 
budgeting  at  the  local  level. 

One  approach  to  the  measurement  of  local  needs  is  to  project  them 
on  the  basis  of  past  trends  and  patterns.  For  this  purpose  data  have 
been  gathered  in  this  study  on  the  operating  expenditures  and  capital 
outlays  of  cities,  counties,  school  districts  and  special  districts  over  a 
10-year  period.  Because  of  problems  of  noncomparability  in  the  data, 
this  has  been  a  time-consuming  task,  and  attempts  to  obtain  complete 
data  for  the  earlier  years  could  not  be  accomplished  in  the  time  avail- 
able. Some  existing  projections  of  need  are  considered. 

Second,  expenditures  have  been  analyzed  by  functions  performed, 
such  as  education,  welfare,  streets  and  highways,  health,  mental  health, 
corrections,  and  so  on.  Some  possible  future  trends  in  the  level  or 
quality  of  these  services  are  noted. 

Finally,  local  revenues  are  analyzed  over  the  same  period,  with  an  ^ 
overall  view  of  the  changing  patterns  under  the  impact  of  expenditure 
growth  in  each  type  of  jurisdiction,  and  with  a  longer  look  at  each  of 
the  individual  sources  of  revenue.  Emphasis  has  been  placed  on  non- 
property-tax  revenues,  since  the  property  tax  will  be  treated  in  greater 
detail  in  another  section  of  the  committee  study.* 

•  See  Assembly  Committee  on  Revenue  and  Taxation,   Taxation  of  Property  in  Cali- 
fornia, Vol.   4,  No.  12,  A  Major  Tax  Study,  Part  5,  December  1964. 


TOTAL  EXPENDITURES  OF  LOCAL  GOVERNMENTS 
A.   Rapid   Growth    1952-53   to    1962-63 

(1)  In  the  Nation 

State  and  local  governments  together  provide  by  far  the  largest 
share  of  civil  government  services.  In  the  nation  as  a  whole,  in  the 
postwar  period,  state  and  local  governments  employed  1  out  of  12  per- 
sons in  the  country,  and  state  and  local  construction  accounted  for 
one-fifth  of  all  new  construction.*  State  and  local  expenditures  have 
thus  both  stimulated  the  growth  of  the  economy  and  been  stimulated 
by  it,  in  the  sense  that  relative  affluence  has  led  to  a  demand  for  new 
and  better  services. 

Economic  growth  tends  to  increase  the  revenue  from  existing  taxes, 
and  to  thus  provide  part  of  its  o^vu  fiscal  solution  to  rising  expendi- 
tures. But  studies  indicate  that  various  tax  sources  respond  quite  dif- 
ferently to  economic  growth.  For  example,  income  taxes  tend  to  rise 
about  1.7  percent  for  every  1  percent  increase  in  the  economy,  while 
sales  tax  receipts  go  up  only  about  1  percent.!  One  explanation  for 
the  relative  lag  in  sales  taxes  is  that  "the  proportion  of  income  spent 
on  commodities — as  contrasted  to  services — tends  to  decline  as  income 
increases  ".t  One  of  the  best  measures  of  economic  growth  is  gross 
national  product,  the  value  of  all  the  goods  and  services  produced  in 
the  nation  as  a  whole.  In  the  decade  1953-63,  gross  national  product 
rose  60  percent,  but  the  nation's  local  expenditures  rose  132.5  percent. 

State  and  local  expenditures  have  thus  increased  twice  as  fast  as 
gross  national  product,  and  three  times  as  fast  as  federal  civilian  ex- 
penditure. Some  of  the  main  reasons  for  this  rapid  growth  are : 

(a)  A  general  rise  in  prices  and  salaries.  The  price  index  of  state 
and  local  government  purchases  rose  39  percent. 

(b)  The  increase  in  population,  and  changes  in  its  structure  and 
mobility.  In  particular,  a  high  rate  of  increase  in  the  school-age  group 
as  a  result  of  the  postwar  baby  boom  called  for  extraordinary  ex- 
penditures for  education,  as  well  as  aid  to  needy  children.  The  growth 
in  numbers  of  persons  over  65  years  of  age  also  brought  higher  welfare 
expenditures. 

'  (c)  Increased  urbanization,  since  two-thirds  of  the  population  in- 
crease in  the  1950-59  decade  occurred  in  metropolitan  areas  both 
jinside  and  outside  cities.  This  has  increased  traditional  government 
[Costs,  and  added  new  ones  such  as  mass  transportation,  water  and  sew- 
|age  improvements,  and  smog  control. 

I*  Lillian  P.  Barnes,  etc.   "State  and  Local  Government  Activity,"  Survey  of  Current 

!         Business,  March,  1961,  p.  16. 

t  Joseph   Robertson.    "Possible   Alternatives   to    State    Tax   Increases,"    National    Tax 

Association,  Proceedings  1960. 
t  State  of  California  Budget,  1963-64,  p.  A-13. 
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(d)  Improved  levels  of  service,  in  part  the  result  of  increased  af- 
fluence. 

(2)   In  California 

One  measure  of  the  aggregate  increase  in  local  government  expendi- 
tures in  California  is  provided  by  the  State  Controller  s  total  pay- 
ments figure  for  counties,  cities,  school  districts  and  special  districts. 
These  figures  exclude  disbursements  made  from  moneys  derived  from 
indebtedness. 


TABLE  II 

LOCAL   GOVERNMENT   EXPENDITURES:    1951-52   TO    1962- 
(Dollar  figures  in  thousands) 


1951-52 
1952-53 
1953-54 
1954-55 
1955-56 
1956-57 
1957-58 
1958-59 
1959-60 
1960-61 
1961-62 
1962-63 


63 

$2 
2 
2, 
2, 
3 
3 
3 
4 
4 
5 
5 


,096,838 
,349,560 
,612,657 
,820,061 
,067,227 
,491,161 
,943,752 
,324,419 
,823,255 
1,282,108 
,727,573 
,286,848 


Source:  State  Controller,  California  Siatisiical  Absfract 


The  average  annual  growth  rate  of  over   10  percent  illustrates  the 
aggregate  movement  of  local  expenditures.  _  •■,   .  ,      .  +„i 

A  smnewhat  narrower  measure  of  this  movement  is  provided  by  total 
general  fund  expenditures.  This  excludes  the  ^^'^^^^  ^^^^^  .f  ^.^^^^ 
special  purpose  funds,  and  therefore  includes  only  such  capital  outlay 
as  has  been  made  out  of  regular  income. 

TABLE  III 
GENERAL  FUND  EXPENDITURES  OF   LOCAL  GOVERNMENTS:    1952-53   AND    1962-63  * 

(Dollar  figures  in  thousands) 


Counties 

Cities 

City-owned  enterprises. - 

School  districts 

Special  purpose  districts- 


Total. 


1952-53 


$718,194 

499,434 

221,451 

636,880 

35,585 


82,111,544 


1962-63 


$1,651,473 
1,152,595 

394,906 
1,903,843 

471,906 


5,574,723 


Percent 

change 

1963 

from  1953 


129.9 

130.7 

78.3 

198.9 

1,226.1 


164.0 


.  The  City  and  County  of  San  Francisco  is  included  in  cities  and  excluded  from  counties  to  avoid  double  counting. 
ISolKn^iSarTslrp^^^^  they  are  treated  differently  in  the  earlier  and  later  data. 

Source:  State  Controller,  Annuai  Reports,  1952-63 
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B.   Current   Expenditure   and   Capital   Outlay 

(1)  All  Local  Governments 
The  two  decades  between  1937  and  1957  are  discussed  in  the  Clare- 
mont  Social  Research  Center  Study,  California  Local  Finance  The 
authors  conclude  that  although  the  dollar  amounts  spent  bv  California 
local  grovernments  for  operating  expense  rose  quite  sharplv  from  1937 
to  1957,  this  was  nearly  all  accounted  for  by  price  and  population 
increase,  and  that  furthermore  the  taxpayer  was  probably  gettino- 
somewhat  better  service  for  his  dollar.  TheV  also  concluded' that  thil 
growth  did  not  represent  any  real  increase  in  the  economic  burden  of 
financing  local  government,  since  the  cost  remained  fairly  constant  as 
a  share  of  the  personal  income  of  Californians.  (This  situation  has  now 
changed.) 

For  the  latter  of  the  two  decades,  between  1947  and  1957.  per  capita 
operating  costs  in  constant  dollars  rose  26  percent  for  cities  and  30 
percent  for  counties,  but  most  of  the  increase  was  between  1947  and 
1950  when  wartime  shortages  were  being  made  up.  Current  expenses 
ot  education,  on  the  other  hand,  increased  30  percent  even  after  ad.just- 
ment  for  changes  in  enrollment  and  general  price  level.  Increases  in 
teachers'  salaries  accounted  for  part  of  the  rise.  Capital  outlavs  for 
education  rose  sharply,  with  major  factors  being  increasing  school 
population  and  rising  construction  costs.  Special  district  expenditures 
increased,  but  even  when  capital  spending  was  included,  the  increase 
could  be  accounted  for  by  population  and  price  level  changes.  When 
capital  spending  was  included  in  county  expenditure,  this  expenditure 
had  risen  even  after  adjustment  for  population  and  price  level  changes. 

During  this  period  counties  grew  in  fiscal  importance,  partly  be- 
cause of  the  move  to  the  suburbs,  and  also  because  of  the  growth  of 
welfare  costs.  A  wide  range  existed  in  per  capita  operating  costs  among 
various  cities  and  counties  in  California.  City  costs  per  capita  appar° 
ently  do  not  fall  as  cities  become  larger.  Economies  of  scale  may  be 
oifset  by  higher  costs  of  administration.  However,  some  city  services, 
such  as  libraries,  may  be  better  in  quality  in  larger  cities. 

For  the  period  which  they  studied,  the  authors  concluded  that  if 
there  was  a  crisis  in  local  government  finance,  it  could  not  be  blamed 
on  an  excessive  increase  in  local  expenditures,  and  that  the  fault  must 
lie  elsewhere,  perhaps  the  following : 

(a)  An  inequitable  or  ill-administered  tax  system  that  causes  the 
cost  of  local  government  to  seem  more  burdensome  that  it  really  is. 

(b)  A  slight  increase  in  capital  investment  in  real  dollars,  due  pri- 
marily to  rapid  population  growth,  which  might  have  been  the  straw 
breaking  the  camel's  back. 

(c)  The  taxpayer  may  be  venting  his  economic  uneasiness  and  frus- 
tration against  local  taxes,  although  the  real  fault  lies  elsewhere,  per- 
haps with  federal  taxation,  heavy  interest  payments  on  time  purchases, 
or  perhaps  inflation. 

Lea\dng  the  Claremont  study  and  turning  to  the  most  recent  decade, 
we  observe  that  current  expenditures  of  all  local  governments  increased 
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bv  almost  170  percent  between  fiscal  1953  and  fiscal  1963.*  Only  part 
of  this  could  be  accounted  for  by  population  and  price  increases,  since 
population  increased  by  46  percent  and  prices  of  things  pnrchased  by 
governments  by  39  percent.  Thus  the  total  real  per_  capita  burden  of 
local  government  current  expense  has  increased  significantly.  Even 
when  the  increase  in  personal  incomes  is  taken  into  account  the  relative 
burden  has  increased,  since  in  the  earlier  year  current  local  govern- 
ment expenses  were  just  over  7  percent  of  personal  incomes  of  Cali- 
Srniansf  whereas  they  had  increased  to  over  9  percent  of  personal 

'""men  capital  outlays  are  also  included,  total  local  government  ex- 
penditures rose  from  9.1  percent  of  personal  incomes  m  fiscal  195^  to 
11 1  percent  in  fiscal  1963.  Capital  outlays  alone  more  than  doubled 
over  the  decade,  but  did  not  increase  as  fast  as  current  expenditure^ 
This  suggests  that  capital  outlays  have  been  postponed,  because  ot  the 
necessity  of  taking  care  of  the  day-to-day  needs  brought  on  by  m- 
ieasing^opulation,  growth  of  the  suburbs,  and  demand  for  improved 

services 

Because  current  revenues  have  generally  provided  but  a  sparse  mar- 
gin for  capital  outlays,  increasing  recourse  to  borrowing  for  capital 
improvements  has  been  necessary.  This  shows  up  in  the  fact  that  debt 
service  expenditures  have  more  than  tripled  in  the  11-year  penod. 

Some  areas  in  which  greater  capital  outlay  may  be  expected  in  the 
comin-  years  will  be  in  the  construction  of  facilities  for  lunior  college 
education,  correctional  facilities,  and  mental  health  facilities,  with 
current  levels  in  other  categories  probably  continuing  to  keep  pace 
with  current  growth  in  population  and  relevant  price  levels. 

(2)   By  Jurisdiction 


(a)  Counties 


(a)  Counties  -■• 

From  fiscal  1953  to  the  end  of  fiscal  1963,  current  county  expendi^ 
tures  rose  from  $669,603,000  to  $1,551,701,000,  an  increase  of  13L6 
percent.  At  the  same  time  population  increased  46.2  percent  and  prices 
of  the  things  bought  by  39  percent.  r  i.+w  ^..  pvpp^^ 

Capital  outlays  from  general  funds  have  averaged  .f  f^ly  m  excess 
of  $127  million  a  year  in  the  last  7  years  and  capital  on^hiys  from 
bond  funds  over  the  same  period  have  varied  from  a  low  of  $11  million 
in  1957-58  to  $31  million  in  1962-63.  The  fastest  gjowmg  item  m 
county  budgets  has  been  interest  payments  and  ^lebt  redemption,  which 
increa^sed  from  a  low  of  $1,621,000  in  1952-53  to  ^1^,040,000  m  1962- 
63,  an  increase  of  1,051  percent,  but  this  is  largely  due  to  a  low  volume 
of  long-term  bond  financing  in  the  earlier  years.  ^•+„^^, 

In  -eneral,  it  may  be  concluded  that  although  county  expenditures 
about'^doubled  in  the  11-year  period,  almost  all  of  this  increase  can  be 
exulained  bv  population  and  price  increases. 

Looking  at  the  last  six  years,  in  order  to  observe  more  recent  changes, 
we  note  the  following :  -^        ^      n 

Current  expenses  increased  60.7  percent  from  fiscal^  1958  to  fiscal 
1963!  while  prices  of  local  government  goods  and  services  rose  about 
16  percent  and  population  rose  almost  20  percent. 

in  the  tables  on  pages  17  and  18. 
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TABLE  VII 
COUNTIES,   CURRENT   AND    CAPITAL    EXPENDITURE:    1957-58   TO    1962-63 

(Dollar  figures  in  thousands) 


Fiscal 
year 


1957-58. 

1958-59- 
1959-60- 
1960-61- 
1961-62. 
1962-63. 


State 
population* 

July  1 
later  year 


14,741.000 
15,288,000 
15,863,000 
16,453,000 
17,094,000 
17,675,000 


•  State  Budget  1963-64  Department  of  Finance. 

Source:  State  Controller,  Annuo/  Reports,  1957-1963 

(b)  Cities  and  City-owned  Enterprises 

TABLE  VIII 
CITIES,   CURRENT    AND    CAPITAL    EXPENDITURES    FROM    GENERAL    FUNDS  * 

(Dollar  figures  in  thousands)  


Fiscal  year 


1957-58- 
1958-59. 
1959-60. 
1960-61. 
1961-62- 
1962-63- 


Population 
June  30 


10,064,895 
10,651,187 
11,157,059 
11,439,877 
11,970,075 
12,516,955 


Current 
expenditures 


$588,765 
683,854 
746,428 
811,246 
870,726 
944,566 


Capital 
outlay 


$120,831 
97,360 
101,767 
119,572 
126,348 
122,640 


*  Excluding  city-owned  enterprises. 

Source:  State  Controller,  Annuol  Reports,  1957-1963 

Per  capita  current  expenditures  were  up  from  $55.29  in  1958  to 
4^75  46  in  1963  a  36.5  percent  increase.  However,  when  these  figures 
freadil^ed  for  changed  in  the  price  level,  the  per  capita  increase  in 


TABLE  IX 


CITY-OWNED   ENTERPRISES 
GENERAL    FUND   EXPENDITURES 

(Dollar  figures  in  thousands) 


EXPENDITURES   OF   CITIES   AND 
CITY-OWNED-ENTERPRISES 
FROM   BOND   FUNDS 

(Dollar  figures  in  thousands) 


Fiscal  year 


1957-58 
1958-59 
1959-60 
1960-61 
1961-62 
1962-63 


Current 
expenditures 


.$235,163 
283,635 
306,306 
330,781 
366,003 
394,906 


Capital 
outlay 


$67,183 
90,353 
n.a.* 
83,188 
109,028 
107,412 


$152,279 
237,156 
198,547 
144,333 
150,887 
207,513 


*  Nnt  available. 


Source 


:  State  Controller,  Annual  Reports,  1957-1963 
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constant  dollars  was  from  $55.29  in  1958  to  $64.70  in  1963,  an  increase 
ot  17.2  percent.  City  population  on  July  1,  1968,  constituted  70  81  per- 
cent of  the  total  for  the  state. 

Current  expenditures  rose  68.0  percent  over  the  six-year  period. 

(c)  School  Districts 

TABLE  X 
SCHOOL    DISTRICTS,    CURRENT    AND    CAPITAL    EXPENDITURES 

(Dollar  figures  in  thousands) 


Average 

dailjf 

attendance 

General 

fund 

current 

expenses  of 

education 

General 

fund 

capital 

outlay 

Capital 
outlay 

from 
building 

fund 

Capital 
outlay 
special 
reserve 
fund 

Capital 
outlay 

state 
school 
building 

fund 

1957-58 

2,750,763 
2,958,156 
3,155,263 
3,361,911 
3,562,681 
3,760,237 
3,980,000 

§1,100,347 
1,217,443 
1,372,561 
1,518,184 
1,654,892 
1,800,196 

S68,473 
58,948 
68,835 
63,077 
60,217 
58,195 

$228,393 
254,918 
213,787 
210,000 
242,706 
173,944 

85,088 
11,326 
13,748 
14,054 
19,184 
21,801 

1958-59 

$114,584 

1959-60 

123,851 

1960-61 

154,722 

1961-62... 

181,012 

1962-63 

185,125 

1963-64 

157,539 

(estimate) 

Source:  State  Controller,  Annuo/  Reports,  1957-58—1962-63,  and 
State  Department  of  Education 

There  has  been  about  a  63.6  percent  rise  in  current  expense  of 
education  expenditure  for  the  six-year  period  fiscal  1958-63  v^hile 
average  daily  attendance  has  risen  almost  37  percent,  and  the  general 
price  level  of  government  goods  and  services  has  risen  another  16  3 
percent.  Personal  incomes  of  California  meantime  have  risen  about 
39.2  percent. 

(d)  Special  Districts 

TABLE  XI 
SPECIAL  DISTRICTS,*     CURRENT  AND  CAPITAL  EXPENDITURES  FROM  GENERAL   FUNDS 

(Dollar  figures   in  thousands) 


Fiscal  year 

Number  of 
districts 

General 

purpose 

expenditures 

Operating 
expenses 

Capital 
outlay 

1957-58 

2,982 
3,038 
3,123 
3,178 
3,237 
3,342 

$209,750 
264,298 
330,162 
388,796 
436,716 
471,906 

S148,802 
192,702 
222,372 
259,724 
275,749 
298,046 

1958-59 

860,948 

1959-60 

71,595 

1960-61    

107,791 

1961-62. 

129,072 

1962-63 

160,968 

173,860 

*  Excluding  irrigation  districts. 

Source:  State  Controller,  Annual  Reports,  1957-63 

The  number  of  districts  increased  by  360.  General  purpose  expendi- 
tures have  more  than  doubled  during  this  period,  with  capital  outlay 
almost  tripling  (up  about  185  percent).  Expenditures  from  long-term 
indebtedness  more  than  doubled — for  those  reporting  it  rose  from 
$92,109,700  to  $135,814,346.  Debt  service  expenditure  rose  from  $48  - 
730,500  to  $109,121,583.  ' 
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TABLE  XI 1 
GENERAL   FUND    REVENUE    SOURCES    FOR    LOCAL    GOVERNMENT,    1962-63 

(Dollar  figures  in  millions) 


Property 

tax 
revenue 

State 
apportion- 
ments 

Federal 
grants 

Sales 

tax 

revenues 

Other 

Total 

Counties 

$688 

447 

1,090 

jiei 

$2,392 

$451 

tl43 

745 

5 

$300 

22 

50 

7 

$38 

223 

21 

$203 

385 

30 

§308 

$1,680 
1,220 
1,942 

Schools 

481 

Total 

$1,343 

$379 

$282 

$926 

$5,323 

'  Not  including  revenues  to  bond  funds,  and  other  special  funds 

t  Including  motor  vehicle  revenues,  trailer  ^oach,  alcohol  gasoline^  purposes  but  also  for  interest  and  re- 

1  Taxes  an'd  assessments.  Taxes  -d  assessments  were     ^dotonly^l^  P^^ 

^Z7^^l''^XZt^nI^^^&^^^^  in  property  taxes  for  bond  mterest  and  redemption. 

§  $261.6  million  was  from  charges  for  service. 

Source:  State  Controller,  Annual  Reporfs,  1952-63 

General  fund  revenues  of  local  governments  exclude  bond  funds  and 
other  special  funds  which  are  earmarked  for  specific  pnrposes  General 
?und  revenues  totaled  $5.3  billions  in  1963.  Almost  half  of  this  was 
property  tax  revenue. 


EXPENDITURES  BY  FUNCTION  AND  REVENUES  BY 
TYPE,   1952-53  to   1962-63 

A.   Counties 

(1)  Expenditures — Analysis  by  Function 
County  government  has  historically  provided  the  basic  services  of 
courts,  probation,  and  county  jail;  recordkeeping;  registration  of 
voters;  testnig  of  weights  and  measures;  assessment  of  property  and 
collection  of  property  taxes ;  provision  of  basic  police,  health,  and  some 
library  services  to  the  unincorporated  areas;  and  general  relief  to  the 
needy.  More  recently,  there  has  been  an  expansion  of  welfare  services, 
park  and  recreation  services,  flood  control,  smog  control,  water  conser- 
vation, and  area^^dde  planning,  to  mention  but  a  few  of  the  orowing 
services.  ° 

In  the  11  years  1952-53  to  1962-63,  while  the  total  of  all  county 
expenditures  rose  approximately  133.5  percent,  general  government 
costs  increased  190.3  percent;  protection  of  persons  and  property, 
382.2  percent;  health  and  sanitation,  87.8  percent;  recreation,  173.8 
percent;  educational  expense,  239.1  percent;  and  debt  service'  945.4 
percent.  The  slower  growing  items,  though  large  in  terms  of  absolute 
dollars,  were  roads  and  bridges,  82  percent;  and  charities  and  correc- 
tions, 102.5  percent. 

The  percentage  of  total  expenditures  claimed  by  each  of  these  func- 
tions in  1962-63  compared  to  the  earlier  period  was : 

TABLE  XIII 
COUNTY   EXPENDITURE    BREAKDOWN:    1952-53   TO    1962-63 


1952-53 
Percent 
of  total 

1962-63 
Percent 
of  total 

General  government   _  - 

12.69 
7.18 
2.98 

10.46 
1.01 

61.52 
1.08 
2.85 
0.23 

16.02 
15.06 
2.44 
8.27 
1.20 
54 .  19 
1.60 

Protection  of  persons  and  property 

Health  and  sanitation. 

Roads  and  bridges 

Recreation  _ 

Charities  and  corrections 

Education 

Miscellaneous 

Debt  ser\dce     _  . 

1.03 
0.19 

Public  enterprise 

100.00 

100.00 

Source:  State  Controller:  Annual  Reports  (excludes  San  Francisco,  which 
has  been  included  in  cities). 

Within  the  category  of  general  governmeiit  the  largest  items  in 
1962-63  were  buildings  and  grounds  expense,  assessor,  justice  and 
municipal  courts,  surveyor  and  engineer,  superior  courts,  auditor  and 


(21) 
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c^itroller  The  sheriff's  department,  jails  and  rehabilitation,  agricnl- 
tural  commissioner,  communications,  constables  and  marshals,  and  the 
recorder  were  the  most  important  items  in  protection  to  persons  and 

^""ThThealth  and  sanitation  category  went  mostly  for  expenditures  of 
health  departments,  with  a  sizeable  amount  for  tubercular  care  (almost 
half  of  which  was  spent  in  Los  Angeles  County) .  _ 

The  charities  and  corrections  item  of  $894,997,000  was  itemized  as 
follows : 

TABLE  XIV 

County  Expenditures  Breakdown:  1963 

wowiii/       r  Current  Expenses 

(Dollar  figures 
in  thousands) 

$183,730 

Hospital  

Home  for  aged— county  farm -^__  69,322 

Welfare  administration 28484 

Aid  to  needy — disabled IIII_I 168',689 

Aid  to  needy— children I"III 15368 

Aid  to  needy — blind 280,166 

Aid  to  needy— aged 380 

Aid  to  partially  self-supporting  blind ^234 

Aid  to  children  in  boarding  homes III___  24,152 

(ieneral   relief IIIIIIIIII 7',902 

Juvenile  court  wards 9,870 

Crippled  children   IIIII 11^718 

Other  welfare ~~" 21,980 

Probation  department 17,534 

Juvenile  hall ~" 4*202 

State  institutions '1I7 

Burials,  cemetery  and  veterans  care ^  .j^  ^gg 

Veterans  service  officer 

Source:  State  Controller,  Annua/  Reporfs,  1962-63 

In  the  education  category,  library  expenses  were  the  mos^t  f  eable 

item,  followed  by  expenditures  of  the  ^^^P^^^lf ,^^^.^to(f  fo^^^^^^^^^ 
service  included  $5,215,371  for  interest  and  $8,186,500  for  retirement 
Tf  prinSparMisceilan^ous  included  ^48,018,658  for  re  .remen^^^  plns 
expenditures  for  advertising  county  resources,  fairs,  and  airpoits. 

(2)  Revenues  by  Type 

The  property  tax  and  subventions  by  the  state  and  federal  govern- 
ments Tre'stiU  the  mainstays  of  county  finance  But  t^-ejias  been^^ 
decline  over  the  period  since  1952-53  m  the  extent  to  which  outside 
subventions  and  grants  meet  the  total  cost  ^^  -""'if.fToTeTv  on  the 
an  increase  in  the  extent  to  which  counties  have  ^^ff/^^.f^^^!^^  .^^^ 
property  tax.  Whereas  total  revenues  mcreased  ^'^^^f  ^^  ^^^'^  ^f ''^' ^^ 
the  11-vear  period,  subventions  and  grants  increased  on  y  97.2  percent 
and  prorerty  taxes  by  145.1  percent.  To  look  at  it  -other  way  prop- 
erty taxes  formed  38.9  percent  of  total  revenue  m  fiscal  ^  953  but  41 
"efcent  in  fiscal  1963.  On  the  other  hand,  -bventions^and  grants  made 
up  52.8  percent  of  total  revenues  in  the  earlier  year,  but  only  44.7  per- 

''Licenses^^and  permits 'produced  only  0.6  percent  of  the  revenue  at 
both  ends  of  the'lO-year'period  in  contrast  to  the  case  -  the  citi^ 
where  this  category  produced  6.7  percent  of  the  totaL  i  art  ot  tne 
reason  is  tha?  cfuntii  are  restricted  to  license  charges  for  regulation 
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purposes  only,  whereas  cities  may  levy,  for  example,  business  licenses 
for  revenue  using  gross  receipts  or  some  other  measure  related  to  the 
olumeobii^.iness  instead  of  a  flat  charge.  Of  the  total  statewide  of 
iilTminion  n  this  category,  $7.6  millioit  came  fix^m  construction  per- 
mits $11  million  from  business  and  $1.7  million  from  animal  licenses 
In  contrait  the  revenue  from  charges  for  services  including  fees  and 
comXloi;:,  increased  301.2  percent  over  ^^^  f;^^^\^^^^\Zttl 
total  revenue  from  4  percent  to  just  over  7.14  percent.  With  a  total 
ykld  of  ovei  $120  million,  this  category  was  third  m  importance  after 
property  taxes  at  $688  million  and  subventions  and  grants  at  $751 

''"J?'f'"  ,,,,«  increased  from  $21  million  in  fiscal  1957  (the  first  com- 
plete veol  pTrSn  uiXr'the  Bradley-Burns  Act)  to  $38  million 
fn  fiscallOBS.  They  now  provide  abont  2.26  percent  of  total  county 

'Xes  and  penalties  enjoyed  a  slight  relative  i^^^rease  over  the  dec- 
ade and  at  $25.3  million  produce  1.51  percent  of  the  total.  There  was 
a  264-percent  increase  in  interest  income  but  it  still  provided  only 
0  96  percent  of  all  revenue  at  $16.2  million  for  the  couuties  of  the 
state  Rents,  concessions,  and  royalties  were  quite  small,  as  were  re- 
cetpts  from  privileges  granted.  Each  produced  about  $4  million,  state- 
3  and  each  accounted  for  about  0.24  percent  of  county  revenues. 

Sale  of  property  is  a  variable  item.  In  1963  it  produced  $/.l  miUion. 
Miscellaneous  items  accounted  for  another  $20.3  million. 

B.   Cities  ,     .     ,      c 

(1)   Expenditures— Analysis  by  Function 

At  the  end  of  fiscal  1963,  there  were  382  cities  in  California  of  which 
elwtered  c^ies  numbered  70,  with  the  bfance^being  general  law  c^^^^^^^^ 
Although  charter  cities  have  more  freedom  of  action  than  do  genera 
^w  dies  including  the  use  of  tax  sources  not  open  to  general  law 
citTes  there  is  no  apparent  rush  to  become  chartered.  One  reason 
mav  be  the  preference  of  the  voters  for  the  restriction  of  gene.-al  law, 
StL  to  a  property  tax  rate  limit  of  $1  per  $100  of  assessed  valuation, 
unless  an  amount  in  excess  of  this  is  passed  by  the  voters  _ 

The  main  city  expenditures,  other  than  city-owned  enterprises,  are 
foi  geneia  gwLninent,  polled  and  fire  protection,  public  works  such 
as  s^r^eets,  sewers,  storm  drains,  and  street^  lighting;  P-^s  and  rerea 
tion;  libraries;  health;  retirement;  and  debt  service.  City-owne^l  ente^ 
prises  including  water,  electricity  and  gas  companies,  public  transpor- 
V^Son^i^m.^irvori^,  parking  facilities,  harbors,  hospitals  housing, 
and  ceil  eteiie  are  trea  ed  separately  from  other  city  expenditures  m 
an  effortio  make  comparison^  between  the  expenditures  m  the  earlier 

^'oeSl-o'^rnment,  which  includes  the  expenses  of  the  city  council, 
manager  cirk  controller,  treasurer,  attorney,  planning,  and  the  up- 
keep and  outfay  on  government  buildings  ($33.8  million  -^^^ 
as  well  as  the  housekeeping  functions  of  purchasing  and  personnel, 
applrentlv  increased  as^a  s^iare  of  total  city  expenditures,  but  when 

Code  sections. 
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^^n  Francisco's  expenditures  on  cliarities  and  corrections  are  removed 
?  .;  +W  are  lar-elv  county  rather  than  city  functions),  the  share 
In^Ll  eTpencm  percent,  or  approximately  the  same 


'^li^i^t^to  persons  and  property  is  still  the  l-|-t  c^J^Y  j^  the 
V.  i„.f  0+  9qifi  Tiercent  of  the  total  compared  to  29. Z  percent  m  ine 
e:rtfet/eIfsi"e''H  haf  ..-own  »,i.htly  less  rapidly  th-t°tal.  expend. 

rpisv!ir.x,-,i;t:err^^^^^^^ 
"ireip^s;.::;^^^*^^"^^^^^^^^ 

hicVeale  of  ne  percent  in  total  expenditures.  Sanitation  is  still  about 

Jterrereriol  At  $213  million,  tMs  was  the  second  largest  category 
in  the  total  California  city  budget. 

Education  mostly  libraries,  was  2.6  percent  of  the  total,  or  very 
sliStirgreaterthan  the  proportion  in  1952.  Recreation  expenditure 
on'^he'^oSer  hand,  grew  from  7.9  percent  to  8.6  percent  of  the  total 
budget  and  cost  more  than  $95  million.  .         ^f  fn+«l   p^ 

Interest  on  debt  was  actually  a  declining  percentage  of  total  ex- 
penses at  2  32  percent  compared  to  3.8  percent  10  years  ago.  Debt  re- 
grption  was  ^96  percent  compared  to  8.8  P-ent^^^^^^^^^^^^^^^  ^^^^/J-' 
debt  service  requirement  was  equivalent  to  a  $0.39  property  tax  rate.T 
ifd  to  0  her  government  units  (except  city-owned  enterprise)  came 
fo  $1  8  mmion'but  there  is  no  comparable  fig-%^-^^^,^, -^.^^^^'i. 

Expenditures  by  city-owned  enterprises  rose  f^^^^/f^  !^f ^.^.i^^ 
1952-53  to  $395  million  in  1962-63,  an  increase  of  74  ff^nt  Cities 
contributed  $11  million  to  their  city-owned  enterprises,  but  got  bad.  a 
net  contribution  from  them  of  almost  $57  million,  so  that  on  the  whole 
these  services  more  than  paid  for  themselves. 

Total  citv  expenditures,  exclusive  of  city-owned  enterprises  grew  at 
an  avLge  rate^f  8.9  percent  a  yea^  during  this  period  City  popu- 
lafinn  increased  about  53.7  percent  slightly  less  m  1962-63,  /.2  per- 
centT  hirTng^e  de  acle,  or^slightly  faster  than  the  general  state  pop- 
Xio'n  i^^rcase  of  46  pe;cent,  while  the  price  index  of  goods  and  serv- 
ces  brought  by  governments  increased  39  percent.  Therefore,  about 
two-th7rds  of  the  increase  can  be  explained  by  price  and  population 
increase  alone. 

(2)  Revenues  by  Type 

The  headline  storv  in  city  revenues  in  the  11-year  period  up  to  the 
end  of  fis'al  1963  was  the  great  increase  in  sales  tax  revenues  under 
?he  irnpe  us  of  the  Bradley-Burns  Act.  In  1952-53  sales  and  use  taxes 
produced  9  6  percent  of  total  city  revenue    (exclusive  ot  city-owned 

t  state  rontroller,  Annual  Report  for  Chtrcs,  1961-6.,  p.  vin. 
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9g  COMMITTEE  ON  REVENUE  AND  TAXATION 

•      ^o.^onnp^    hnt  in  1962-63  this  liad  risen  to  a  large  19.54  per- 
enterprise  revenue;,  out  m  lyu^  uj  >  r.prr.pnt  over 

cent  mile  total  revenues  on  this  basis  increased  by  12h  percent  over 
hf  11  year  period,  sales  taxes  increased  463  percent,  ancl  amounted  to 
r's  million  out  of  a  total  of  $1,140  million.  As  will  be  discussed  more 
frdlv  eh  .vhere  in  this  report,  this  was  partly  due  to  the  entrance  of 
ne  v  ci'ties  into  this  field,  as  well  as  the  growth  of  taxable  sales. 

The  growth  of  sales  taxes  permitted  less  relative  reliance  on  he 
properti  tax,  which  formed  almost  44  percent  ^^/^^ /.^--^.V  .t^ 
Knnino'  of  this  period,  but  only  39  percent  m  fiscal  1963  (In  1930, 
TS^^e'ent  of  all  re'venue;  had  been  derived  from  ^1-----  ^o-ever, 
it  was  still  the  most  important  revenue,  providing  $44/  million. 

Bu  iiiess  licenses  were  the  third  most  important  tax,  providing  $39 
million,  or  3.4  percent  of  total  revenue,  almost  the  same  percentage, 
however   that  thev  had  yielded  m  19o3.  ,     ■     ■, 

F  Inchise  taxes,  such^as  gas  and  telephone,  were  a  relatively  minor 
revenue  producer  at  about  1  percent  of  total  revenue  over  the  decade 
Other  nonpropertv  taxes  raised  just  under  $3  million.  These  largely 
consisted  o^f  the  San  Francisco  hotel  tax,  and  minor  revenues  ,uc^^^^^ 
taxes  on  theater  admissions  and  horseracing  by  a  few  California  cities. 
Turnino-  to  the  nontax  revenues,  licenses  (other  than  business  li- 
censes ami  permits  rose  from  1.5  percent  of  the  total  to  3  peTcent  m 
1963.  These  were  largely  made  up  of  parking  meter  ^^f  ^P\«'  f  ^.|^;,1; 
lion-  building  permits,  $11.76  million;  plumbing  permits  $3. /I  million 
and 'electrical  permits,  $3.71  million.  Sewer  permits,  street  and  curb 
peLt  aM  a^  lieenses  each  brought  in  between  $1  million  and  $2 


million 


Fines  and  penalties  held  their  own  over  the  decade  at  3.j  percent  of 
total  revenues.  Nearly  $30.0  million  was  realized  from  \ehicle  Code 
fines-some  of  this  goes  to  finance  driver  education  in  the  schools.  Othei 
court  fines  and  penalties  accounted  for  an  additional  $10./  million. 

A  rewarding  gain  was  made  in  the  return  from  the  use  of  money  and 
propertv,  up  from  1.6  percent  to  2.7  percent  of  total  revenue.  Nearly 
$18  3  million  of  this  was  interest  income,  with  about  $11.8  million  from  . 
rents,  royalties  and  concessions.  This  represented  a  31/   percent  gam 

over  the  decade.  ^^,,i..^ 

Another  fast-increasing  source  of  revenue  was  current  service 
charges,  which  increased  203  percent  over  fiscal  1953,  and  rose  from  / 
percent  of  total  revenues  to  9.5  percent.  The  more  than  $108.3  million 
from  this  source  was  mainly  the  result  of  park  and  recreation  charges, 
sewer  charges  and  refuse  collection  charges,  at  $21.8  million,  $13.2  mil- 
lion and  $22.1  million  respectively.  Engineering  fees,  charges  for  street 
and  curb  repairs,  local  assessments,  library  fines  and  fees,  plan  check- 
ing fees  zoning  and  subdivision  charges,  health  inspection  fees,  and 
sale  of  refuse  all  brought  in  from  $1  million  to  $8  million.         ^    ^        . 

Revenue  from  citv-owned  enterprises,  such  as  water,  gas,  and  electric 
utilities,  transportation  systems,  airports,  housnig,  and  cemetery  dis- 
tricts is  shown  as  a  net  contribution  to  the  cities  of  $o/  million  in 
Ide'^-GS  This  was  quite  variable  in  the  earlier  years  of  the  decade,  ancl 
with  the  different  method  of  reporting,  comparisons  may  not  be  very 
meaningful. 
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COMMITTEE  ON   REVENUE  AND  TAXATION 


C.   School  Districts 

1.   Expenditures 

At  the  end  of  fiscal  1963  there  were  1,659  California  school  districts : 
1253  elementary;  213  high  school;  46  junior  college;  and  147  unified 
school  districts;  Their  total  expenditures  consist  ot  general  fund  ex- 
penditures and  expenditures  out  of  various  budding  funds  and  a  bond 
interest  and  redemption  fund.  General  fund  expenditures  consist  of 
the  current  expense  of  education  (including  administration,  teachers 
salaries  other  salaries,  other  expenses  of  instruction,  maintenance  and 
operation  of  school  plant,  transportation  of  pupils,  and  fixed  charges), 
plus  that  part  of  capital  outlay  made  from  the  general  fund,  and  ex- 
penditures for  food  service  and  community  service.  -,     i       i 

Educational  expenses  per  pupil  vary  according  to  the  grade  level, 
size  of  school  district,  wealth  of  the  district  and  other  considerations 
The  average  current  expense  of  education  for  all  grade  levels  m  fiscal 
1963  was  $480.81  per  A.D.A.,  but  varied  from  $204.72  in  Fresno  County 
to  $683.26  in  Mono  County.*  a. '«n  oaq  nnn  ii. 

The  total  current  expense  of  education  rose  from  $o80.249  000  in 
1952-53  to  $1  800,196  in  1962-63,  an  increase  of  210.3  percent,  lotal 
average  dailv  attendance  meantime  rose  94.4  percent,  and  the  price 
level  of  government  purchases  by  39  percent.  Thus,  the  per  capita 
(AD  A  )   increase  in  constant  dollars  was  14.84  percent.  _ 

These  overall  figures  are  more  meaningful  when  broken  down  into 
the  four  main  levels  of  public  school  education,  as  shown  m  the  tables 
on  the  next  two  pages. 

2.   Revenue 

It  is  evident  that  school  expenditures  almost  tripled  during  this  dec- 
ade. Meanwhile  total  general  fund  income  rose  198.9  percent.  Of  this 
district  taxes  rose  217.7  percent  and  state  apportionments  rose  170.8 
percent.  The  state  apportionment  as  a  percentage  of  the  general  tund 

TABLE  XIX 
TOTAL  GENERAL  FUND   EXPENDITURE   OF  ALL  SCHOOL   DISTRICTS,  CURRENT   EXPENSE 
OF  EDUCATION  AND  CAPITAL  OUTLAYS  FROM  GENERAL  FUNDS:  1952-53  TO  1962-63 

(Dollar  figures  in  thousands)  


1952-53 
1953-54. 
1954-55. 
1955-56. 
1956-57 

1957-58 
1958-59 
1959-60 
1960-61 
1961-62 
1962-63 


Total  general  fund 
expenditure 


$636,880 
741,744 
817,628 
897,437 

1,021,541 

1,195,554 
1,307,308 
1,474,881 
1,616,960 
1,756,471 
1,903,842 


Total  current  expense 
of  education 


$580,249 
674,597 
742,158 
823,046 
950,214 

1,100,347 
1,217,443 
1,372,561 
1,518,184 
1,654,892 
1,800,196 


Capital  outlay  from 
general  funds 


$48,146 
55,192 
61,140 
57,004 
59,788 

68,473 
58,948 
68,835 
63,077 
60,217 
58,955 


Source:  State  Controller,  Annual  Reporfs 
*~cliif^nia  State  Department  of  Education,  Recommendations  on  Public  School  Sup- 
port, 1961,  p.  339. 
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fell  from  42  percent  to  38.1  percent.  The  amount  raised  by  district 
taxes  was  56.4  percent  in  1963.  Federal  subventions  formed  2.6  percent 
of  total  general  fund  rcvenue.s  in  1953  and  2.6  percent  in  1963. 

TABLE  XX 

CURRENT   EXPENSE   OF    EDUCATION    PER   STUDENT    IN   AVERAGE    DAILY 

ATTENDANCE,   BY   LEVEL:    1952-53   TO    1962-63 


Elementary 
school  districts 

High 
school  districts 

Junior 
college  districts 

Unified 
school  districts 

1952-53 

.5233.60 
255.51 
264.12 
272.13 
290.42 

315.61 
326.28 
342.48 
359.35 
367.61 
403.43 

S377.67 
400.10 
404.72 
417.36 
444.25 

475.80 
490.46 
517.67 
538.91 
552.80 
612.33 

S426.14 
429.47 
410.96 
4.36.11 
474.42 

495.17 
520.52 
575.32 
568.63 
576.22 
692.06 

1953-54 

8318.55 

1954-55  

337.86 

1955-56 

339.87 

1956-57  ... 

353.09 

1957-58 

375.80 

1958-59 

400.39 

1959-60 

411.58 

1960-61 

1961-62 

1962-63 

423.47 
435.20 
451.19 
479.17 

Source:  Data  to  1959-60  from  "Recommendations  on  Public  School  Support,"  State  Department 
of  Education,  January  1961.  Data  for  1961,  1962,  and  1963  computed  from  State 
Controller's  Annual  Reports. 

TABLE  XXI 
AVERAGE  DAILY  ATTENDANCE  BY  GRADE  LEVEL,  AND  ADULTS:   1952-53  TO   1962-63 

(Figures   in   thousands) 


Total 

Elementary 

High  school 

Junior  college 

Adults 

1952-53 

2,037 
2,208 
2,381 
2,552 
2,751 

2,958 
3,155 
3,362 
3,563 
3,750 
3,960 

1,492 
1,619 
1,739 
1,868 
1,997 

2,119 
2,243 
2,401 
2,. 521 
2,635 

409 
454 
487 
524 
580 

649 
708 

754 
817 
892 

71 

77 

93 

100 

107 

119 
129 
129 
145 
166 

1953-54 

65 

1954-55 

58 

1955-56      . 

62 

1956-57 

61 

1957-58- 

67 

1958-59 

72 

1959-60 

76 

1960-61_... 

77 

1961-62.. 

79 

1962-63 

83 

-- 

Source:  Controller's  Annuo/  Reports  of  financial  transactions  concerning  school 
districts  of  California,  1952-53  to  1962-63 


At  the  same  time,  bonded  indebtedness  of  all  school  districts  in  Cali- 
fornia rose  from  $718,392,000  in  1953  to  $2,270,853,000  in  1963. 

D.  Special   Districts 

There  has  been  a  phenomenal  increase  in  both  the  number  and  ex- 
penditure of  special  districts  in   California.   1,322  such  districts  re- 
I  ported  general  fund  expenditures  of  $35,585,000  in  1952-53  *  and  3  342 
'districts  reported  $471,906,000  in  1962-63,  a  1,226-percent  increase. 

I  •  Data  appear  to  be  incomplete  for  this  year,  however. 
;  3—1,-1440 
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TABLE  XXII 
SCHOOL   BONDED    INDEBTEDNESS,    1952-53   TO    1962-63 

(Dollar  figures  in  thousands) 


1952-53. 
1953-54. 
1954-55. 
1955-56. 
1956-57. 
1957-58 


$718,392 
844,030 
983,110 
1,112,742 
1,279,070 
1,464,046 


1958-59. 
1959-60 
1960-61 
1961-62 
1962-63 


$1,682,318 
1,835,060 
2,032,397 
2,192,085 
2,270,000 


Source-  Controller's  Annuo/  Reports  of  fmoncial  transactions  concerning  school 
districts  of  California,  1952-53  to  1962-^3. 


1952-53-. 
1953-54.. 
1954-55- 
1955-56- 
1956-57- 

1957-58- 
1958-59. 
1959-60- 
1960-61. 
1961-62. 
1962-63. 


TABLE  XXill 

SCHOOL   DISTRICT    REVENUES:    1952-53   TO    1962-63 

(GENERAL   FUND   INCOME) 

(Dollar  figures  in  thousands) 


Total  ADA 


2,032,947 
2,203,398 
2,375,681 
2,546,281 
2,744,355 

2,950,705 
3,147,306 
3,353,233 
3,553,679 
3,750,642 
3,960,061 


Total  general 
fund  income 


$654,819 
756,603 
828,870 
904,113 

1,042,657 


Property  taxes 


$344,953 
362,466 
399,482 
444,413 
545,076 


1,214,513 

635,361 

1,335,852 

715,583 

1,484,681 

793,349 

1,633,572 

893,404 

1,787,878 

996,377 

1,942,106 

1,096,104 

State 
apportionment 


J275,301 
359,505 
390,595 
421,381 
451,617 

524,061 
561,943 
620,242 
660,534 
699,434 
744,713 


Federal 
subventions 


$17,181 
16,179 
19,736 
17,411 
21,581 

22,625 
28,144 
34,602 
41,271 
43,463 
50,449 


Source:  State  Controller,  Annuo/  Reporfs 


1952-53- 
1953-54.. 
1954-55.. 
1955-56. 
1956-57- 

1957-58. 
1958-59. 
1959-60- 
1960-61- 
1961-62. 
1962-63. 


TABLE  XXIV 

SCHOOL   DISTRICT    REVENUES:    1952-53   TO    1962-63 

(SPECIAL   FUND    INCOME) 

(Dollar  figures  in  thousands) 


Bond 

interest 

and 

redemption 

fund 


$55,667 
70,469 
79,591 
91,995 

108,866 

128,081 
142,059 
164,827 
177,621 
217,608 
212,265 


Building 
fund 


$183,780 
189,278 
220,977 
212,214 
255,203 

276,206 
324,970 
260,365 
324,949 
294,143 
216,530 


Public 

school 

building 

fund 


$86,206 

34,435 

5,417 

404 

35 


34 
203 
10 
17 
45 


State 

school 

building 

fund 


$57 
12,979 
48,315 
76,820 
91,578 

87,483 
111,313 
141,757 
178,951 
154,046 
149,944 


Other 

building 

funds 


$1,590 

2,034 

704 

5 

97 

413 
8,084 
12,001 
10,319 
14,958 
18,465 


Cafeteria 
fund 


$31,825 
36,941 
41,948 
50,767 
60,147 

66,271 
76,385 
83,002 
89,039 
96,280 
102,207 


Cliild  care 
fund 


$7,499 
6,824 
6,635 
7,228 
7,344 

7,720 

8,196 
8,548 
9,142 
10,526 
10,834 


Source:   State  Controller,  Annua/  Reports 
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Special  districts  are  organized  primarily  to  supply  urban-type  sery- 
ices  in  miincorporated  areas  of  the  counties,  most  of  them  bein-  limited 
to  one  specific  function,  such  as  fire  protection,  garbage  disposal,  parks 
and  recreation  street  lighting,  sewers  and  so  on,  but  the  Community 
Services  Act  of  1951  permits  the  formation  of  multiDle-purpose  dis- 
tricts. Special  districts  may  be  formed  by  petition  of  residents,  subiect 
to  review  of  the  county  board  of  supervisors  and  election,  or  bv  a  city 
or  county  governing  body.  They  may  be  governed  by  independent,  elec- 
tive boards  or  by  the  county  board  of  supervisors,  or  by  appointed 
members^  In  1962-6::!,  1.228  districts  were  governed  directly  bv  county 
boards  of  supervisors,  2,106  by  elective  or  appointive  boards.  They  have 
the  power  to  make  assessments,  charges,  and  to  lew  a  general  property 
tax  as  provided  by  statute.  The  tax  base  varies,  being  land  only  for 
water,  soil  conservation,  and  irrigation  districts;  land  and  improve- 
ments for  others;  and  all  property  for  others.  There  are  varvin^r  pro- 
visions for  tax  exemptions.  Many  have  bonding  power,  with  varyin<^ 
legal  limits.  ^         ,  j     ^ 

In  addition  to  the  small  urban-type  service  districts  are  the  metro- 
politan districts  such  as  the  Metropolitan  AVater  District  of  Southern 
Oalitornia,  the  San  Francisco  Bay  Area  Air  Pollution  Control  Dis- 
trict and  the  East  Bay  Municipal  Utility  District,  as  weU  as  rural 
service  districts,  for  a  variety  of  purposes  ranging  from  police  protec- 
tion to  weed  control,  and  irrigation  districts. 

There  are  several  reasons  for  the  mushrooming  of  special  districts. 
One  has  been  the  rapid  growth  of  suburban  areas  with  city  needs  but 
no  city  government.  Forming  a  special  district  has  been  made  relatively 
quick  and  easy  by  state  law,  as  compared  with  annexation  or  incorpora- 
tion procedures.  Counties  were  reluctant  to  provide  urban-type  services 
m  viewoi  their  limited  revenue  sources,  and  because  of  problems  in- 
volved m  providing  services  to  one  part  of  the  county  and  not  to  the 
rest.  Also,_the  patterns  of  growth  often  created  one  need  at  a  time  so 
that  the  simplest  solution  appeared  to  be  the  formation  of  a  single- 
purpose  district.  Too  often,  little  thought  was  given  to  plannin-  °for 
tuture  expansion,  and  limited  tax  bases  and  borrowing  power"  pre- 
vented the  accumulation  of  funds  for  capital  expansion.  Some  districts 
may  not  incur  any  bonded  indebtedness  at  all,  such  as  highway  li<^ht- 
mg,  county  maintenance,  and  public  cemetery  districts.  '      " 

Asa  result,  there  were  uneven  services,  gaps  in  service,  great  varia- 
tion m  the  cost  of  providing  service  with  manv  small  uneconomic  dis- 
tricts, and  lack  of  jurisdiction  to  perform  manv  areawide  functions 
such  as  planning  and  transportation.  A  typical  citizen  of  a  metropolitan 
area  may  live  m  two  or  three  school  districts  and  perhans  ten  special 
districts,  as  well  as  in  a  city  or  county.  Many  people  are  unaware  of 
J  wliat  special  districts  they  live  in,  where  to  complain  when  the  service 
,  is  poor,  who  governs  the  district,  or  what  it  costs.  Few  trouble  to  vote 
,  in  the  elections.  County  offices  have  to  provide  some  services  to  the  dis- 
;  tricts,  such  as  auditing,  tax  collecting,  and  engineering,  so  that  citizens 
I  of  the  whole  county  usually  pay  part  of  the  cost  whether  they  live  in 
jthe  districts  or  not. 

One  apparent  advantage  of  the  special  district  is  that  money  for  a 
particular  function  is  earmarked  and  thus  need  not  be  battled  for  in 
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TABLE  XXV 
SPECIAL   DISTRtCT   GENERAL   PURPOSE   EXPENDITURES 
BY   TYPE   OF    DISTRICT,    1962-63 


Air  pollution  control 

Airport 

Bridge  and  highway 

Cemetery 

Community  services 

Drainage 

Fire  protection 

Flood  control  and  water  conservation 

Flood  control  maintenance  areas 

Garbage  disposal 

Harbors  and  ports 

Health 

Joint  highway 

Hospital 

Municipal  improvement 

Levee 

Library 

Highway  lighting 

County  maintenance 

Memorial 

Mosquito  abatement 

Parking 

Pest  abatement 

Citrus  pest  control 

Police  protection 

Reclamation 

Recreation  and  park 

Road  maintenance-  - 

Permanent  road  divisions 

Sanitary 

County  sanitation 

Sanitation  and  flood  control 

Separation  of  grade 

County  service  areas 

Sewer  and  sewer  maintenance 

Soil  conservation 

37 .  Storm  water  drainage  and  maintenance 

38 .  Transit 

Municipal  utility 

Public  utility 

California  water 

County  water 

Metropolitan  water 

Municipal  water 

Water  agency  or  authority 

Water  conservation 

Water  replenishment 

Water  storage 

County  waterworks 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36 


39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 


State  total 


Expenditures 


Number  of 
districts 


$4,341,187 
324,030 
2,311,396 
3,806,287 
3,178,514 
250,205 
33,478,824 
41,650,958 
214,336 
1,412,704 
8,136,102 
1,322,497 
None 
57,015,983 
191,324 
215,529 
921,144 
2,619,616 
2,160,299 
490,881 
5,684.078 
224 
218,482 
374,315 
141,411 
3,144,499 
7,517,533 
19,704 
6,255 
7,925,586 
17,881,236 
374,849 
46,623 
458,939 
768,997 
667,003 
672.880 
.53,556,930 
89,149,988 
3,685,930 
5,067.127 
28,070,091 
38,425,536 
25,314,308 
10,142.012 
1,973,053 
1,844,914 
1,403,567 
3,327,434 


Source:  State  Controller,  Annual  Report. 


7 
3 
1 
256 
122 
27 
469 
39 
13 
13 
14 
1 
13 
62 
6 
22 
13 
392 
260 
25 
50 
1 
10 
7 
13 
146 
101 
8 
22 
140 
130 
1 
1 
110 
8 
164 
39 
3 
6 
68 
119 
200 
1 
52 
23 
18 
1 


budget  session.  Yet  this  means  that  the  public's  relative  needs  and  de- 
S  for  many  services  are  never  measured  against  each  other  m  a  delib- 
erate allocation  process,  so  that  it  is  possible  that  more  urgent  needs 
which  are  subjec?  to  the  general  budgeting  procedure  may  lose  out 

Some  control  over  future  growth  of  these  d  stricts  ^lay  resul    from 
the  local  agency  formation  commissions  created  by  act  ot  tne  lyoo 


FINANCING  LOCAL  GOVERNMENT  IN  CALIFORNIA 


35 


Legislature.  Many  such  districts  could  probablj'  be  combined  in  the 
interests  of  greater  economy.  There  is  much  attraction  in  the  idea  that 
he  who  receives  the  service  should  pay  for  it,  but  services  should  also 
be  provided  in  the  most  economical  manner,  and  by  governmental 
bodies  which  are  responsive  to  the  electorate. 

(1)  Expenditures 
Reported  expenditures  in  fiscal  1953  were  only  about  $35  million,  but 
by  1963  they  had  skyrocketed  to  $472  million,  an  increase  of  1,226 
percent. 

TABLE  XXVI 

SPECIAL    DISTRICTS   (EXCEPT   IRRIGATION    DISTRICTS)   GENERAL 

PURPOSE   EXPENDITURES:    1952-53   TO    1962-63 

(Dollar  figures  in  thousands) 


Fiscal  year  ending 

Number  of 
districts 

Total  general 
purpose  expenditure 

Operating 
expenditure 

Capital  outlay 

1953 

1,322 
2,275 
2,409 
2,780 
2,889 
2,982 
3,038 
3,123 
3,178 
3,237 
3,342 

§35,585 
109,259 
134,980 
154,711 
196,262 
209,750 
264,298 
330,163 
388,796 
436,716 
471,906 

§19,105 
56,833 
80,172 
107.593 
129,639 
148,802 
192,702 
222,372 
259,724 
275,749 
298,046 

§16,480 

42,426 

54,808 

47,118 

66,623 

60,948 

71,596 

107,791 

129,072 

160,968 

173,860 

1954 

1955 

1956 

1957 

1958     

1959 

1960 

1961 

1962 

1963 

Source:   Controller's    Annuo/   Repori    concerning    Special    Districts    of    California,    1952-53    to 
1962-63. 


TABLE  XXVII 

SPECIAL   DISTRICT   BONDED    DEBT,   DEBT   SERVICE    EXPENDITURES    FROM   BOND 

INTEREST   AND    REDEMPTION    FUNDS,   AND   EXPENDITURE    FROM   LONG-TERM 

INDEBTEDNESS:    1952-53   TO    1962-63 

(Dollar  figures  in  thousands) 


Fiscal  year  ending 

Bonded  debt 

Debt  ser\'ice 

Expenditure  from 
long-term  indebtedness 

1953... 

§139,099 

198,391 

515,167 

552,802 

588,867 

666,014 

871,329 

992,051 

1,127,581 

1,284,040 

1,476,541 

§5,168 
36,822 
39,221 
41,412 
43,048 
48,731 
57.070 
79,144 
84,336 
98,111 
109,122 

§8,107 

40,161 

51,987 

70,029 

62,843 

92,110 

168,755 

143,094 

147,678 

144,620 

135  814 

1954 

1955 

1956 

1957 

1958 

1959 

1960 

1961 

1962 

1963 

Source:  Controller's    Annual    Report    concerning    Special    Districts    of    California,    1952-53    to 
1962-63. 
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(2)  Revenues 
Taxes  and  assessments,  together  with  charges  for  service  are  the 
chief  means  of  financing  special  districts.  In  1953-o4  taxes  and  assess- 
ments on  property  provided  47  percent  of  general  fund  income,  and 
service  charges  43  percent.  By  1963,  these  were  in  reverse  importance 
with  charges  producing  54.4  percent  of  revenue  and  taxes  only  33  5 
percent.  Subventions  and  grants  made  up  another  3.3  percent  and 
miscellaneous  income  almost  8.8  percent  of  total  income. 

TABLE  XXIX 

IRRIGATION    DISTRICTS,   ASSESSMENTS   COLLECTED    FOR   GENERAL 

PURPOSE,   BY   CALENDAR   YEARS 

(Dollar  figures  in  thousands) 

I9o3 7,660  1959  ll^q? 

]^ 8.217         I960::::::::::::::::::  ll'S 

19;)o 8,702  1961__  12115 

19.56 9,461  1962  12003 

1957 — 9,835         1963:.::::::::::::::::  n;Sj 

Source:  State  Controller,  Annual  Reports. 


TOTAL  PROJECTED  NEEDS  AND  MAIN 
SOURCES  OF  REVENUE 

The  chart  on  the  following  page  shows  the  actual  total  dollar  expendi- 
tures of  all  local  governments,  as  well  as  the  subcategories  of  current 
and  capital  expenditures.  Current  expenditures  have  risen  more  rapidly 
and  at  a  more  even  rate  than  have  capital  expenditures.  There  has  been 
some  slackening  in  the  rate  of  capital  expenditure  in  the  last  four  years, 
producing  a  slight  apparent  slowing  down  in  the  rate  of  growth  of  total 
local  government  expenditures.  On  the  assumption  that  this  slowing 
down  of  trend  is  not  temporary,  a  visual  trend  line  indicates  that  local 
government  expenditures  will  rise  considerably  faster  than  the  property 
tax  base  (as  indicated  by  a  projection  of  assessed  valuation  of  tangible 
property)  or  state  plus  federal  assistance  to  local  governments. 

On  the  assumption  that  the  slowing  down  of  capital  expenditures  in 
recent  years  has  represented  the  postponement  of  needed  capital  im- 
provements, such  as  roads  and  public  buildings,  or  that  capital  require- 
j  ments  will  grow  for  such  projects  as  junior  colleges  and  corrections 
,  facilities,  then  this  trend  projection  will  prove  too  low.  In  that  case,  the 
I  gap  between  local  government  expenditure  needs  and  foreseeable  future 
I  revenues  will  be  even  wider.  Additional  revenues  for  the  support  of 
I  local  government  will  be  urgently  required. 
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THE  ROLE  OF  LOCAL  TAXATION   IN  THE  TOTAL 
FEDERAL-STATE-LOCAL  TAX  STRUCTURE 

We  return  now  to  a  e-onsideration  of  our  local  government  tax  struc- 
ture, its  place  in  the  total  federal-state-local  tax  system,  and  its  in- 
creasnigly  important  role  both  in  California  and  the  nation.  Then  we 
shall  be  in  a  position  to  seek  some  answers  to  the  basic  question  of  how 
local  governments  can  obtain  additional  revenues.  Can  the  property 
tax  be  improved  and  exploited  more  fully ;  can  nonproperty  tax  reve- 
nues plug  the  gap ;  or  must  the  local  governments  look  to  the  state  and 
federal  governments  for  much  more  assistance  ? 

For  the  year  ending  June  30,  1968,  the  total  tax  bill  of  17  380  000 
Californians  was  $15,964,900,000.  This  was  allocated  among  the'various 
levels  of  government  for  the  past  five  years  as  follows : 


TABLE  XXXI 

TOTAL   TAX   COLLECTIONS    IN    CALIFORNIA 

(In  billions  of  dollars) 


*  Other  than  disability  Insurance. 

Source:  State  Board  of  Equalization,  Annua/  Report,  1963-64 


1958-59 

1959-60 

1960-61 

1961-62 

1962-63 

Federal ._ 

■S  6.9 
1.9 
2.1 

$  8.0 
2.3 
2.3 

$  8.4 
2.5 
2.5 

$  9.0 
2.7 
2.7 

State* .. 

$  9.8 

Local 

3.0 

3.0 

Total 

$10.9 

$12.6 

$13.4 

$14.4 

$15.8 

The  federal  taxes  in  1962-63  were; 
(In  thousands  of  dollars) 

Individual  income $7,058,000 

Corporate  income   1439  900 

Excises    '846J00 

Estate  and  gift 272,600 

Other   128,100 


(39) 


^0  COMMITTEE   ON   REVENUE  AND   TAXATION 

The  state  taxes  were: 
(In  thousands  of  dollars) 

Rctiiil   s!il(^s   CSG  SOU 

Motor  vehicle  and  gasoline  (;4:i.4()0 

riiemploymeut    3:24,200 

IVrsonal   income ^^  HOo'uOO 

F.iuik  and  corporate  income 95000 

Inheritance  and  gift II  72100 

Alcoholic  beverages   II_   I     356100 

Other    

The  local  taxes  were: 
(In  thousands  of  dollars) 

_  $2,679,700 

Local  property  taxes 261,300 

Local  sales  taxes /  "     '. 

(Business   license    taxes   were   $38.7    nullion    in    l«?2-(.3.    and    franchise 
taxes  $12.r»  million.) 

Source:  Tax  Digest,  3rd  Quarter,  1963,  p.  78 

In  the  nation  as  a  whole  during  the  1952-62  decade,  state  and  local 
expenditures  increased  twice  as  fast  as  the  gross  nationa  product  ami 
th?ee  times  as  fast  as  federal  civilian  expenditures.  Total  taxes  (ex- 
cluding nontax  revenues)  rose  56  percent,  ^^^th  the  different  levels  oi 
crovernment  accounting  for  this  increase  as  follows :  ' 

^  Rate  of  increaac. 

1952-62 

38% 

Federal  taxes ^ 109% 

State  taxes "  "       -iAfic/„ 

Nonmunicipal  local  taxes  (mostly  property  taxes) ^jo^o 

City  taxes 

AVithin  the  federal  category,  federal  income  tax  increased  by  only  35 
percent  primarily  because  corporate  income  tax  collections  remained 
met  callv  unchanged  between  1952  and  1962,  while  personal  income 
Sxes  rose  63  percent.  AVithin  the  state  and  municipal  categories^  gen 
eral  sales  and  selective  excise  taxes  mcreased  110  P^^^'cent  and  117  per 
cent,  respectively.  Property  taxes,  while  increasing  .^^^T  s^-rply^  m  the 
nonmunicipal  area,  declined  in  nnportance  in  municipal  finance,  from 
50  percent  of  the  total  in  1952  to  44  percent  in  1962. 

The  total  tax  burden  as  a  percentage  of  net^  national  l^^^^^t  was 
practicallv  unchanged  over  this  decade,  being  *24  28  per  $100  of  net 
national  product  in  1952,  and  $24.42  in  1962.  Within  the  totals,  the 
approximate  shares  in  1962  were : 

^  ,     ,  $16.00 

Federal    4  00 

State 9'gQ 

Nonmunicipal  local   -"^^^^ 

City " 

Over  the  decade,  federal  taxes  on  this  relative  basis  actually  declined 
$2  23,  but  were  more  than  offset  by  the  combined  --eases  of  the 
and  local  levies.  The  state  tax  burden  increased  $1.02,  the  local  non 
muni^eTpal  bv  $0.93,  and  the  municipal  by  $0.22.  The  property  tax 
Z^^^d  an  increase  in  burden  of  $1.03,  of  which  only  $0.14  could  be 
attr  buted  to  an  increase  in  municipal  property  taxes.  Sales  and  excise 
burdens  increased  $0.47  for  the  decade,  with  the  federal  declining  $0.23, 

International  City  Managers  Association,  October  16,  19bo. 
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the  State  increasing  $0.60,  and  the  local  bv  $0.07.  The  income  tax 
showed  a  decrease  of  $1.86  for  all  levels  of  government  combined  which 
was  primarily  dne  to  the  fact  that  the  absolnte  level  of  corporate  income 
taxes  remained  unchanged  during  the  period. 

These  figures  demonstate  the  increasingly  heavy  burden  of  local  taxes 
even  while  the  total  of  all  state-federal-local  taxes  did  not  increase 
appreciably  during  the  period  from  1952  to  1962.  What  this  boils  down 
to  IS  that  tax  burdens  have  been  shifted  to  tliose  who  i)ay  property 
taxes,  and  to  a  lesser  extent  to  those  who  pay  sales  and  excise  taxes.  If 
we  consider  the  incidence  of  these  taxes,  we  will  find  much  agreement 
that  the  net  effect  is  a  proportionately  heavier  burden  on  the  lower 
income  property  owner  and  the  lower  income  consumer,  although 
exemption  of  food  softens  the  latter  effect  in  California.  If  that  part 
of  the  property  tax  which  is  levied  on  the  improvements,  as  distinct 
from  the  land,  of  business  enterprises  tends  to  be  shifted  to  consumers 
to  a  considerable  extent,  this  will  tend  to  further  increase  the  regressive- 
ness  of  the  local  tax  structure. 

Equity  considerations  would  appear  to  indicate  that  needed  changes 
in  the  revenue  structure  should  bring  reforms  in  the  property  tax,  with 
less  reliance  on  it  if  possible,  unless  overwhelming  considerations  of 
total  revenue  requirements  or  impact  on  economic  growth  should  be 
overruling. 


CRITERIA  FOR  CHOICE  OF  FUTURE  LOCAL 
GOVERNMENT  REVENUE  SOURCES 

If  local  government  expenditures  continue  to  rise  as  rapidly  as  they 
have  in  the  past  decade,  what  should  be  done  to  meet  the  cost?  Some 
of  the  criteria  that  may  be  considered  in  choosing  between  alternative 
courses  of  action  (or  inaction)  are  the  following: 

1  Balance  and  equity  in  the  state-local  revenue-raising  system  (with 
due  regard  for  federal  taxes  as  well).  This  means  taking  account  of  the 
final  incidence  on  persons  and  economic  groups  of  particular  taxes  and 
nontax  revenues.  All  should  bear  a  fair  share  of  the  cost  of  government 
according  to  some  index  of  ability  to  pay.  Net  income  is  probably  the 
best  single  measure,  although  ownership  of  productive  resources  should 

not  be  neglected.  .      .  ^i     i.      ^^        ^ 

2  Benefits  received  may  be  a  fair  criterion  where  the  benefats  are 
unusual  or  separable,  but  this  approach  should  not  be  extended  beyond 
the  limits  of  reasonableness.  (For  example,  most  people  would  balk  at 
separate  charges  for  the  ser\ace  of  a  fireman  in  putting  out  a  fire  in 

their  home.) 

3  Economy  in  administration  and  enforcement  expense. 

4  Flexibilitv  Additional  revenues  should  be  applied  where  needs 
are  greatest.  Jurisdictions  which  do  not  need  new  revenues  should  not 
be  led  into  adopting  new  levies.  Neither  should  they  stand  m  the  way 
of  needy  jurisdictions.  , 

5.  Use  of  revenues  that  minimize  conflict  and  competition  among  local 

''T  Preservation  of  the  greatest  possible  degree  of  local  independence 
as  to  what  services  should  be  rendered  and  how  they  should  be  financed. 
7.  Avoidance  of  heavy  taxpayers'  compliance  burden,  and  the  levying 
of  a  lot  of  ' '  nuisance ' '  taxes  that  raise  very  little  revenue. 

8  Allowance  of  only  such  exemptions  as  are  defensible  on  grounds 
of  sound  public  policy.  One  suggestion  is  to  give  exemptions  only  to 
those  groups  or  individuals  that  the  government  would  give  correspond- 
ing appropriations  to.  ,-,1^4.+      „^^ 

9  Avoidance  of  an  unfavorable  impact  on  the  local  and  state  econ- 
omy. Stimulating  economic  growth  mU  help  provide  jobs,  incomes, 
and  local  government  revenues. 

10  Production  of  sufficient  revenue  to  cover  local  government  needs 
on  which  there  is  a  citizen  consensus,  plus  willingness  to  make  an  ade- 
quate revenue-raising  effort,  with  due  regard  for  fairness  m  the  alloca- 
tion of  the  burden. 
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HOW  WELL  DO  LOCAL  NONPROPERTY  TAXES  MEET 
THESE  CRITERIA? 

A  1961  report  of  the  Advisory  Commission  on  Intergovernmental 
Relations  *  has  this  to  say : 

"Many  local  nonproperty  taxes  distort  competitive  business  relation- 
ships because  the  local  taxing  jurisdiction,  even  the  very  large  city,  is 
typically  smaller  than  the  ecenomic  area  of  vehich  it  is  a  part  °Its  taxes, 
therefore,  handicap  local  business  firms  in  their  competition  with  firms 
bej^ond  the  city  line.  Local  taxes  typically  entail  high  administrative 
costs  for  government  and  heavy  compliance  burdens  for  taxpayers,  and 
all  the  while  are  not  well  administered.  Furthermore,  the  widespread 
use  of  these  taxes  handicaps  state  government  itself,  through  its  adverse 
impact  on  the  state's  economy  and  by  limiting  its  freedom  in  shaping 
its  own  tax  system. ' ' 

This  report  goes  on  to  suggest  some  general  guidelines  (quoted  in 
part)  : 

1.  The  case  for  most  nonproperty  taxes  is  strongest  in  the  large  urban 
places.  Even  here  these  taxes  are  best  imposed  cooperativelv  by  a  group 
of  economically  interdependent  jurisdictions.  Therefore,  the"^  city  and 
the  other  jurisdictions  comprising  an  economic  area  should  be  provided 
with  (a)  uniform  taxing  powers  and  (b)  authority  for  cooperative  tax 
enforcement, 

2.  In  states  where  a  particular  tax,  such  as  the  sales  or  income  tax, 
is  in  widespread  use  by  local  governments  and  is  simultaneously  used 
also  by  the  state,  the  most  promising  coordinating  device  is  the  local  tax 
supplement  to  the  state  tax.  It  gives  local  jurisdictions  access  to  the 
superior  enforcement  resources  of  the  state  and  eases  taxpayer  com- 
pliance, but  leaves  the  decision  to  impose  the  tax  to  local  initiative. 

3.  In  situations  where  a  particular  nonproperty  tax  is  widely  used 
locally  but  the  state  does  not  itself  use  the  same  tax,  the  state  can  none- 
theless help  local  jurisdictions  by  facilitating  the  pooled  administration 
of  the  separate  local  taxes  by  a  state  administrative  agency;  alterna- 
tively,_  it  can  authorize  local  jurisdictions  to  join  in  creating  such  an 
administrative  agency  for  themselves. 

4.  States  can  minimize  needless  variety  among  local  nonproperty 
taxes  by  accompanying  the  authorization  for  using  them  with  gener- 
ally applicable  specifications  with  respect  to  their  structure  (tax  base, 
exemptions,  etc.)  and  administrative  features. 

5.  Individual  states'  tax  policy  should  aim  to  limit  local  government 
to  the  more  productive  taxes.  Local  jurisdictions  should  be  discouraged 
from  levying  many  different  kinds  of  taxes,  none  of  which  produces 
enough  to  warrant  reasonably  good  enforcement. 

6.  States  should  provide  their  local  units  with  technical  assistance 
by  serving  as  a  clearinghouse  of  information  on  tax  experience  in  other 
parts  of  the  state  and  country. 

7.^  AATiile  the  tax  sharing  device  may  run  a  poor  second  to  grants- 
in-aid  where  the  objective  is  to  provide  state  financial  assistance  to 
local  units  on  a  stable  basis,  it  has  distinct  advantages  as  a  substitute 
for  locally  imposed  taxes. 

•  Local  Nonproperty  Taxes  and  the  Coordinating  Role  of  the  State,  Report  A-9    Sen- 
tember  1961.  *-  .       i' 
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STUDY  OF  SPECIFIC  NONPROPERTY  TAX  REVENUES 
OF  LOCAL  GOVERNMENTS 

A.   Business   License   Taxes 

After  property  and  sales  taxes,  business  licenses  were  tlie  tMrd  most 
important  source  of  tax  revenue  to  California  cities  m  1962-b3.  They 
l)rodnced  almost  $39  million. 

The  cities  may  tax  for  revenue  as  well  as  for  re^'ulatory  purposes. 
The  relevant  sections  of  the  Constitution  are  Article  XI,  Sections  6,  11, 
8i  12  Both  charter  and  general  law  cities  have  the  power  to  license 
for  regulation  and  revenue,  except  where  the  charter  itself  contains  a 

limitation  on  that  power.  *  -.  -z.     n     i,     +i.. 

Counties  on  the  other  hand,  are  not  empowered  specifically  by  the 
Constitution  to  license  for  revenue.  They  are  restricted  mamly  to  li- 
censing for  regulations  by  Section  16100  of  the  Business  and  Profes- 
sions Code  Section  16101  and  Section  16102  permit  a  license  for  rev- 
enue to  be  issued  to  hawkers,  itinerant  peddlers,  or  itinerant  vendors 
but  exempts  war  veterans.  It  is  not  surprising  that  counties  received 
only  $1.1  million  in  revenue  from  this  source  m  fiscal  1963.  Nearly 
half  of  this  was  collected  in  Los  Angeles  County. 

(1)   Base  of  the  Tax 

(a)  Cities  Some  cities  impose  only  flat-rate  license  taxes,  but  a 
larger  and  growing  proportion  relate  the  license  tax  in  some  measure 
to  the  volume  of  business.  In  the  League  of  California  Cities  study  pub- 
lished in  1957,  half  of  the  287  cities  included  in  the  survey  were  taxing 
on  the  basis  of  gross  receipts,  less  than  a  third  on  a  flat-rate  basis  and 
about  one-sixth  on  the  basis  of  average  number  of  employees,  and  one 
on  the  basis  of  net  income.  u-    ^-  + 

There  was  also  variation  in  which  types  of  business  were  subject  to 
the  license  tax.  All  but  37  out  of  the  287  had  some  levy  on  wholesaling, 
all  but  71  on  manufacturing  or  processing,  all  but  two  on  retailing,  a  . 
but  two  on  professions,  and  all  but  two  on  contracting.  In  general, 
^ross  receipts  was  defined  to  mean  the  total  sale  price,  or  charges  re- 
ceived, minus  cash  discounts  and  taxes  required  to  be  paid  by  con- 
sumers Other  measures  entered  into  the  base  for  such  businesses  as 
dancehalls  and  theaters,  where  amount  of  floor  space  or  seating  capac- 
ity was  used.  Average  number  of  employees  was  also  used,  either  alone 
or  in  combination  with  gross  receipts. 

(b)  Counties.  Counties  were  restricted  to  the  flat-rate  type  of  li- 
cense tax  for  regulation  purposes,  although  the  Los  Angeles  County 
ordinance  appears  to  have  used  different  brackets  of  gross  receipts. 

(2)  Rates 
Most  of  the  ordinances  using  gross  receipts  provided  for  a  fixed  dol- 
lar tax  for  each  bracket  of  gross  receipts.  For  example,  the  tax  might 

.  League  of  California  Cities,  Business  License  Taxes,  June.  1957.  p.  3  and  following. 
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be  $5  per  quarter  if  ^ross  receipts  were  less  than  $2,000,  $6  per  quar- 
ter for  gross  receipts  bet^veen  $2,000  and  $r),000,  and  so  on,  usually 
with  some  fixed  upper  limit. 

One  of  the  equity  problems  is  that,  for  example,  retailers  in  different 
lines  of  business  may  have  identical  gross  receipts,  but  different  profit 
margins.  This  is  sometimes  adjusted  to  a  certain  extent  by  clas>ifying 
businesses  as  to  type,  so  that  those  with  small  profit  margins  (taking 
the  average  for  the  industry)  would  have  lower  rates. 

Another  equity  problem  is  that  where  the  brackets  are  wide,  the 
firm  at  the  lower  end  of  the  bracket  may  be  bearing  a  proportionately 
greater  burden  than  the  firm  at  the  upper  end  of  the  bracket.  For  these 
reasons,  it  has  been  suggested  that  net  receipts  would  be  a  better  basis. 
P'airfax,  in  Marin  County,  has  used  this  method. 

To  quote  the  League  of  California  Cities  report,  "Since  the  worth 
to  the  licensee  of  the  privilege  of  carrying  on  business  in  a  city  is  the 
I)rofit  he  can  derive  from  the  exercise  of  that  privilege,  the  pavment  he 
should  make  ought  to  be  geared  as  closely  as  possible  to  that  profit. 
License  taxes  measured  by  net  income  most  satisfactorily  achieve  this 
objective.  C4ross  receipts  license  taxes  with  rates  making  allowance  for 
varying  relationships  betweeji  gross  receipts  and  gross  profits  or  net 
income  can  approximate  this  objective  so  far  as  classes  of  business  are 
concerned,  although  discrimination  among  individual  firms  in  any  class 
of  business  is  not  eliminated.  License  taxes  measured  by  the  average 
number  of  employees  are  inferior  to  either  of  the  above^  and  flat-rate 
taxes  are  wholly  v^ithout  justification  except  in  special  cases."* 

The  City  of  Portland,  Oregon,  permits  licensees  in  retail,  wholesale, 
and  service  businesses,  manufacturers,  hotels,  professional  persons,  and 
certain  miscellaneous  businesses  to  elect  between  gross  receipts  and  net 
income.  Under  the  net  income  option  the  annual  tax  is  $15  plus  2  per- 
cent of  all  net  income;  under  the  gross  receipts  option  it  is  $15  plus 
$1.40  per  $1,000  of  gross  receipts  in  excess  of  $10,700.  In  1956,  5,942 
were  using  the  net  option  and  7.255  the  gross  option,  t  Net  profits  of 
unincorporated  business  are  used  as  a  base  in  the  municipal  income 
taxes  of  cities  in  Pennsylvania,  Ohio,  Kentucky,  and  Missouri.  Corpor- 
ate profits  are  also  taxed,  except  in  Pennsylvania.  One  study  concluded 
that  there  was  no  evidence  in  these  states  that  business  either  migrated 
out  of  a  city  or  failed  to  locate  in  a  city  because  of  the  tax,  at  least  at 
the  low  rates  of  around  1  percent  or  less  on  net  profits  Avhich  were 
typical.  The  problem  of  segregating  what  portion  of  the  income  was 
attributable  to  sources  within  the  taxing  city  was  generally  settled  by 
use  of  the  "Massachusetts  formula"  which  uses  a  combination  of  the 
percentage  which  payrolls,  book  value  of  property,  and  gross  receipts 
within  the  city  bear  to  the  total  of  each  item. 

(3)  Impact 
Some  businessmen  may  regard  business  licensing  for  revenue  with 
disfavor.  If  some  jurisdictions  within  an  economic  area  levy  the  tax 
and  others  do  not,  there  may  be  unfavorable  competitive  effects,  not 
so  much  perhaps  with  retail  businesses  which  desire  to  locate  near  the 
concentration  of  customers,  but  perhaps  a  little  more  in  the  ease  of 

*  Business  License  Taxes,  June,  1957,  op.  cit.  p.  27. 
t  Itid. 
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wholesaling  or  manufacturing  concerns.  Nevertheless  this  is  but  one 
item  in  a  host  of  deciding  factors  for  busniess  location.  ,,    ,    .     , 

There  appears  to  be  a  logical  ca.e  for  taking  the  position  that  smce 
businesses  demand  and  get  many  services  from  cities  ^^^^^  counties  they 
should  be  willing  to  contribute  in  proportion  to  the  worth  of  the  serv- 
ic^of  local  government  to  them.  If  the  portion  of  the  Property  ax  on 
improvements  is  shifted  by  business  to  consumers,  then  it  would  not 
sX  unfair  to  require  another  type  of  contribution  from  the  owners 

of  business.  .      .  n     ^i  ,„„  ^p 

Since  many  counties  today  render  approximately  the  same  range  ot 
urban  services  to  businesses  in  the  unincorporated  areas  as  do  cities, 
perhaps  counties  should  be  given  the  same  power  as  cities  to  levy  license 
taxes  for  revenue.  Counties  receive  relatively  small  amounts  of  sales 
tax  revenue  compared  with  the  cities,  and  if  property  taxes  prove  to  be 
not  indefinitely  expandable,  then  this  may  be  one  legitimate  source  ot 
future  revenue.  Also  those  cities  still  using  flat-rate  taxes  will  be  able 
to  increase  their  revenues  by  moving  to  income-based  taxes 

It  seems  probable  that  in  order  for  a  county  business  license  ordi- 
nance to  be  legal  it  would  have  to  be  levied  on  a  countywide  basis^  In 
this  case  a  business  already  paying  a  license  tax  withm  a  city  should  be 
entitled  to  credit  this  amount  against  his  county  tax.  It  would  be  desir- 
able, of  course,  to  achieve  some  uniformity  within  a  given  economic  area. 
A  crude  estimate  of  possible  revenue  might  be  obtained  by  relating 
retail,  wholesale,  and  service  receipts  within  cities  levying  license  taxes 
for  revenue,  and  the  total  receipts  for  the  county  as  a  whole. 

B.  Local  Sales  and   Use  Tax  in  California 

(1)  History 

When  the  State  of  California  reduced  its  sales  tax  levy  from  3  per- 
cent to  2}  percent  in  1943  in  order  to  ease  tax  burdens  at  a  time  when 
the  state ''s  fiscal  position  was  very  good  as  a  result  of  substantial  war- 
time revenue  collections  plus  limited  wartime  expenditures,  it  was  re- 
garded by  several  cities  as  an  opportunity  too  good  to  be  missed,  ban 
Bernardino  levied  the  first  municipal  sales  tax  in  1945,  taking  unto 
itself  the  revenue  foregone  by  the  state  (and  more,  since  it  levied  a 
1  percent  tax)  San  Bernardino  was  followed  by  Santa  Barbara,  Colton, 
Redlands.  and  Los  Angeles.  By  January,  1956,  19  cities  collected  a 
locally  administered  sales  tax  at  a  rate  of  i  percent ;  176  cities  collected 
1  percent;  and  one  citv.  Needles,  collected  1*  percent. t  The  logic  was 
clear  to  these  cities— costs  had  gone  up  rapidly,  particularly  with  war- 
time shortages  to  be  made  up,  and  the  property  tax  base  was  not  keep- 
in^'  up  with  costs.  Most  of  the  cities  exempted  sales  for  delivery  outside 
the  city  There  was,  of  course,  competition  from  retailers  outside  the  city 
limits  who  were  able  to  sell  at  prices  which  did  not  include  the  tax. 
Another  problem  was  the  relatively  high  cost  of  administration  and  the 
fact  that  most  cities  could  not  afford  an  adequate  audit  program,  and 
therefore  did  not  collect  a  substantial  amount  of  revenue  to  which  they 
were  technically  entitled,  t 

*  Dixwell  L.  Pierce,  "California  Has  a  Sales  Tax  Headache,"  National  Tax  Journal, 

t  Board  of  Equalization,  Annual  Report,  1956-1957. 
t  Dixwell  L.  Pierce,  op.  cit. 
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Meantime,  the  state  had  restored  its  3  percent  sales  tax  rate  in  1949 
A  desire  for  uniformity,  plus  the  costliness  of  the  local  taxes,  led  to  the 
passage  of  the  Bradley-Burns  Uniform  Sales  and  Use  Tax  Law  at  the 
legislative  session  in  1955.  This  law  enabled  counties  to  levy  sales  and 
use  taxes,  provided  that  they  contracted  with  the  state  board  for  ad- 
ministration and  provided  they  used  the  state's  tax  base  and  limited 
the  rate  to  1  percent.  Each  city  within  a  countv  levying  the  tax  could 
then  also  levy  a  state-administered  tax  of  1  percent'or  less  which  was 
credited  against  the  county  tax.  If  a  city  did  not  levy  a  tax,  and  the 
county  did  sellers  within  the  city  would  be  collecting  revenue  for  the 
beneht  of  the  county  government.  City  government  officials  rapidly  saw 
hat  they  could  have  this  revenue  for  the  city,  without  increasing  the 
tax  paid.  If  they  stayed  outside  the  Bradley-Burns  program,  the  tax 
they  levied  would  not  be  credited  against  the  countv  tax,  and  would 
therefore  mean  that  retail  sales  within  the  city  would  carry  higher  sales 
taxes  than  m  the  rest  of  the  surrounding  area,  to  the  probable  detri- 
ment of  business. 

Seven  counties  including  Los  Angeles,  came  into  the  program  on 
April  1  19o6,  and  by  the  end  of  1957,  81  percent  of  all  state-taxable 
transactions  were  subject  to  local  sales  and  use  taxes  under  the  Bradley- 
Burns  Act.  -^ 

When  a  city  chose  to  come  within  the  program  but  enacted  a  tax  of 
less  than  1  percent,  then  part  of  the  tax  collected  within  city  boundaries 
under  a  1  percent  county  wide  tax  would  go  to  the  county.  Therefore 
me  local  division  of  such  revenue  was  subject  to  local  neo-otiation  If 
the  county's  prospective  share  did  not  look  adequate,  it  had  baro-aining 
power  m  that  it  could  refuse  to  enter  the  program.  If  this  happened 
cities  could  not  take  advantage  of  the  superior  collection  system  of  the 
state  because  they  could  not  qualify  for  the  Bradley-Burns  proo-ram 
unless  their  county  were  a  member.  Arguments  over  this  local  division 
in Jrr^^n^^^^'^'^  ^^"^"^  ^^®  adoption  of  the  program  somewhat,  but  by 
1964  the  o8  counties  and  385  cities  had  adopted  this  type  of  local  sales 
tax.  borne  of  the  last  counties  to  adopt  were  Fresno,  San  Mateo  Santa 
Barbara,  Siskiyou,  Plumas,  and  Alpine. 

The  distribution  of  the  sales  tax  between  the  cities  and  counties  is 
shown  m  Table  XXXII. 

_  In  1961  the  Legislature  passed  a  law  exempting  prescription  medi- 
cines from  the  sales  tax.  It  was  estimated  that  this  saved  purchasers 
o±  these  medicines  $8  million  a  year,  and  reduced  state  revenue  by  $6 
million.  Another  change,  apparently  designed  to  stabilize  city  sales  tax 
rates  and  possibly  membership  in  the  program,  required  that  on  and 
after  October  1,  1961,  the  adoption,  amendment  or  repeal  of  Bradley- 
Burns  ordinances  will  require  a  two-thirds  vote  of  the  total  membership 
of  the  legislative  body.  This  would  mean  four  out  of  five  votes  in  the 
case  of  a  five-man  board. 

(2)  Cost  of  Administration 
As  can  be  seen  in  Table  XXXII.  the  cost  of  administration  as  a 
I    percentage  of  total  yield  of  the  tax  has  been  steadily  reduced  since  the 
I    beginning  of  the  program  and  is  a  very  low  amount  in  comparison  to 
;    many  other  tax  programs.  Changes  in  techniques,  equipment,  and  re- 
porting intervals  have  been  some  of  the  contributing  factors.  This  points 
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TABLE  XXXll 

NET   AMOUNT   OF    LOCAL   SALES   TAX   DJSTR.BUTED   TO    CITIES    AND   COUNTIES 

(in  millions  of  dollars) 


Fiscal 

year 

ending 

Net 

amount  distributed 

Cliarge  for  administration 

Total 

To  cities            To 

counties* 

Percent 

Amount 

1957                   .    

S124.5 
161.9 
189.8 
t215.1 
122^.3 
240.6 
261.2 
282.2 

S103.2 
132.4 
145.0 
162.7 
174.5 
186.9 
205.4 
222.9 

S21.2 
29.5 
44.8 
52.4 
51.8 
53.8 
5.-^,.8 
59.2 

1.65 
1.72 
1.64 
1.50 
1.60 
1.57 
1.52 
1..53 

S2.1 
2.8 
3.2 
3.3 
3.7 
3.8 
4.2 
4.4 

1958 

1959                 .    

I960                       -    - 

19(U                 .    

196"^                     -    -  - 

1963               --- 

1964             .     . 

;  KS  Si  ^^^i^^nS  to'S^d  cities  in  the  ^^^^^^  ^Z^::^--^'  '^^  '^'^  ^'^- 

tributed  in  the  first  quarter  of  1959-60,  to  help  because  of  the  195/-5S  bubiness  recession. 
{  Excludes  amouut  discussed  in  previous  footnote. 

Source:    State  Board  of  Equalization 


UP   the   advautag-es   of   state   administration   of    a   luiiform   local   tax, 
t-ompared  with  many  different  local  administration  programs. 

(3)  Base 
The  bas.^  of  the  local  sales  and  use  tax  is,  Avith  minor  exceptions, 
identical  with  that  for  the  state  levy.  Broadly  speaking-.^  retail  sales 
other  than  food  for  home  consmnption,  services,  and  prescription  drug^ 
are  taxed.  The  tax  is  imposed  upon  the  retailer,  who  collec-ts  .he  tax 
from  the  consumer.  The  use  tax  is  imposed  upon  the  use  of  property 
after  it  is  brought  into  this  state  from  another  state,  and  its  purpose 
is  to  prevent  avoidance  of  the  sales  tax  by  buying  goods  out  of  state. 
■   Other  exemptions  from  the  sales  tax  are  gross  receipts  from  sale  or 
use  of  gas,  electricity,  and  water;  gold;  goods  sold  for  use  m  public 
works-  ships  of  over  1.000  tons;  motor  vehicle  fuel     Avnchis  taxed 
s.para\elvf;  animal  life,  feed,  seeds,  and  fertilizer   (destined    o  pro- 
drce  food)  •  ice;  newspapers  and  periodicals;  and  a  number  of  othei 
items   Sales  to  the  Ignited  States  government  are  exempted. 

.\  spprial  use  tax  exemption  applies  to  out-of-state  purchases  by  pn- 
vaiel  ^wned  public  utilities.  Although  tl.ese  firms  pay  the  3-percen 
stnte  use  tax     hev  are  exempt  from  the  1-percent  h)cal  use  tax.  The> 
afex^npt   since^it  the  time  of  adoption  of  the  Bradley-Burns  Act,  no 
:;i  c^nmti'es  imposed  the  1 -percent  h.y  and  the  utihties  -ulcl  hj^^^^^^^^^^^^ 
to  accoiH.t  for  the  ultimate  jurisdiction  m  which  each  of  its  1  "^chases 
wouhl  be  Vised  in  order  that  the  1-percent  tax  could  be  propeil.A    dis- 
.        ..tl.  When  buving  small,  cheap  parts  which  may  be  used  through- 
u    on  extensive  trans^nission  systems  spread  over  several  counties  and 
nanCities    he  cost  of  accounting  for  the  taxable  versus  tax  free  items 
would  have  been  more  than  the  tax  liability  The  loss  to  the  local  govern- 
ments has  been  estimated  at  $3  to  $4  million  annually. 
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(4)  Rates 
As  explained  in  the  previous  .section  on  the  history  of  the  tax,  the 
maximum  h)cal  rate  is  1  percent,  this  being  in  the  first  instance  a 
county  tax.  Cities  may  have  lesser  rates,  up  to  a  maximum  of  1  percent, 
which  means  that  all  of  the  revenue  being  collected  within  the  city 
limits  goes  to  the  city.  At  less  than  1  percent,  some  of  tliis  revenue  goes 
to  county  government.  For  example,  if  the  city  rate  is  0.80  percent, 
then  20  percent  of  the  revenue  collected  in  the  city  goes  to  the  county. 
The  lowest  city  rate  in  1962-63  was  0.60  percent  in  the  City  of  Colusa, 
and  tJie  highest  1  percent.  All  of  the  cities  in  each  of  nine  counties  were 
at  this  maximum  rate,  including  the  populous  Los  Angeles,  Orange,  and 
San  Diego  Counties,  together  with  many  individual  cities.  See  Appendix 
C,  column  2,  for  the  various  rates. 

(5)   Incidence  and   Burden 

The  legal  intention  was  to  collect  the  tax  from  the  consumer.  The 
amount  of  the  tax  is  stated  separately  from  the  purchase  price,  and 
retailers  are  prohibited  from  advertising  that  they  have  absorbed  all 
or  part  of  the  tax  by  reducing  the  price  of  the  product  before  tax. 
Nevertheless,  the  incidence  of  this  type  of  tax  cannot  be  dismissed  so 
simply.  Some  of  the  factors  which  will  influence  the  initial  burden 
sustained  at  various  points  in  the  economy  by  various  groups  will  be 
the  competitive  or  noncompetitive  structure  of  the  industry,  the  charac- 
ter of  supply  and  demand  conditions,  price  policies  in  different  firms 
and  industries,  and  so  on.  Resources  may  be  transferred  from  taxed  to 
nontaxed  industries.  However,  once  the  initial  adjustments  are  made, 
an  ongoing  sales  tax  of  general  application  will  be  passed  on  to  con- 
sumers for  the  most  part.  In  a  -buoyant  economy,  consumption  taxes 
may  act  as  a  favorable  brake  on  inflationary  tendencies,  but  generally 
rising  incomes  have  been  associated  in  the  last  few  years  with  a  declin- 
ing proportion  of  income  being  spent  on  taxable  goods,  while  a  greater 
proportion  M^as  spent  on  services  which  are  not  taxed.  This  of  course 
has  meant  that  sales  taxes  may  grow  less  fast  than  incomes  at  high 
levels.  In  a  period  of  low  economic  activity,  sales  taxes  will  have  defla- 
tionary effects,  reducing  consumer  demand. 

The  distinction  may  be  made  between  the  direct  and  the  indirect 
burden  of  the  tax.  The  direct  burden  means  the  loss  of  purchasing 
power  felt  by  the  consumer  when  he  pays  the  tax.*  The  indirect,  or 
unseen,  burden  will  be  the  sales  taxes  paid  by  businessmen  on  prop- 
erty used  in  the  productive  process,  costs  which  will  be  included  in 
the  base  price  at  retail.  Other  business  taxes,  such  as  license  and 
property  taxes,  may  be  also  included  here  to  the  extent  to  which  they 
were  not  absorbed  by  the  reduction  of  profits  of  business  at  an  earlier 
stage. 

(6)   Is  the  Revenue  From  the  Loco!  Soles  Tax  Equitably  Distributed? 

(a)  Between  cities  and  counties.  In  1962-63  the  cities  received 
79.0  percent  of  the  total  amount  returned  to  local  jurisdictions  while 
the  counties  got  14.5  percent.  The  City  and  County  of  San  Francisco 
received    6.44   percent.    Thus   the   cities   are   receiving   a   considerable 

*  William  H.  Hickman,  "The  Distribution  of  the  Burden  of  California  Sales  and 
Other  Excise  Taxes,"  issued  by  the  State  Board  of  Equalization,  December 
1958.  See  page  9  for  a  discussion  of  this  point. 
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amount  of  relief  from  the  necessity  of  using  the  property  tax  to  finance 
growing  costs.  Expressing  the  sales  tax  distributed  to  the  cities  as  a 
property  tax  equivalent,  the  typical  city  in  1962-63  received  a  suffi- 
cient amount  of  sales  tax  revenue  to  save  $0.97  on  the  property  tax, 
whereas  the  median  value  for  counties  was  ahout  $0.20.*  On  a  per 
capita  basis  cities  collected  an  average  of  $16.88  per  person,  while 
counties  collected  only  $3.21  per  person. 

It  can  be  seen  that  the  counties  benefit  much  less  than  the  cities 
from  the  use  of  the  local  sales  tax.  The  larger  urban  counties  in  par- 
ticular receive  verv  limited  relief.  For  example  Los  Angeles  County's 
property  tax  equivalent  from  sales  tax  revenues  was  $0.05 ;  San  Diego, 
$0  06  •  Alameda,  $0.10  ;  Contra  Costa,  $0.11 ;  and  Orange  County,  $0.03. 
When  one  considers  the  heavy  costs  borne  by  some  counties  as  a  result 
of  urbanization,  the  question  arises  as  to  whether  they  should  not 
receive  a  ijreater  proportion  of  sales  tax  revenues.  These  revenues 
might  for  "example,  be  apportioned  according  to  population,  as  m  the 
case  of  some  motor  vehicle  taxes.  Or  other  compensating  revenues  may 
be  allocated  primarily  for  county  use,_  if  relief  from  the  property  tax 
is  sought  in  this  area  as  well  as  in  cities. 

(b)  Among  the  different  cities.  The  range  m  per  capita  amounts 
of  sales  tax  received  by  cities  was  from  less  than  $0,005  in  Bradbury 
to  $10  073  per  capita  'in  Vernon,  which  is  an  industrial  city  with  a 
population  of  229  persons.  Amounts  of  over  $100  per  capita  were 
likewise  received  in  Emeryville,  Commerce,  Irwmdale,  and  Industry. t 
Among  cities  the  median  value  of  per  capita  receipts  was  $15  in 
1963  but  there  was  a  great  deal  of  variation  m  the  yields  for  the 
various  cities.  This  can  be  seen  in  the  following  frequency  distribution: 

•  4„  Number  of  cities 

Per  capita  sales  tax  receipts 

Less  than  $5.00 L 

$.5.00-  9.99 ^^ 

10.00-14.99 °" 

15.00-19.99 '^ 

20.00-24.99 ^Z 

25.00-29.99 ^^ 

30.00-39.99 ^^ 

40.00-99.99 ' 

100.00  and   more 

Source:  See  Appendix  C 

Some  of  the  lowest  per  capita  receivers  were  purely  residential  areas 
such  as  Palos  Verdes  or  Piedmont.  Large  commercial  or  industrial 
centers  got  considerably  more  than  the  "bedroom"  cities.  Some  resi- 
dential cities  have  had  policies  against  encouraging  certain  types  o±  in- 
dustry to  locate  within  their  boundaries.  Others  have  incorporated 
without  adequate  tax  bases  to  begin  with.  The  question  of  equity  would 
be  very  hard  to  decide  in  these  cases. 

(7)   Local  Sales  Tax  in  Other  States 

At  present  sales  taxes  are  levied  by  local  governments  in  13  states 
The  first  local  sales  tax  was  levied  by  New  York  City  m  1934  followed 
by  New  Orleans  in  1938.  Now,  6  of  the  15  largest  cities  in  the  United 
States  impose  a  sales  tax.  Table  XXXIII  indicates  the  number  of 
local  governments  imposing  a  sales  tax  (by  state). 

*  This  excludes  the   City   and  County  of   San  Francisco,   which  saved   $1.14   on  the 
property  tax. 
t  See  Appendix  C. 
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TABLE  XXXm 
lOCAL  SALES  TAX   RATES,  JANUARY   1,    1964^ 


State 
tax  rate 
(percent)* 

Local  tax  rates^ 

State 

}4  percent 

1  percent 

2  percent 

3  percent 

4  percent 

Alabama 

77  municipalities 

4 

■ 

18  counties 

Alaska: 

32  municipalities 

4  school  districts 

Arizona 

3 

2 

15 

2 

2 

5 
1 

20 
2 

10 

9  municipalities- 

California 

385  municipalities 

58  counties* 

3 

3 

6 

385 
58 

Colorado 

6  municipalities 

2 

5 

1 

1,170  (approx.)  municipalities 

oyi 

1,170 
68 

68  counties 

Louisiana' 

2 

14  municipalities 

14 
4 
1 

1  school  district 

151  municipalities 

39 

"'"112' 

New  Mexico 

3 

23  municipalities 

23 

62 

n 

New  York: 

8  municipalities 

5 
3 

1 

5  counties' 

1' 

1  school  district 

1 

Tennessee 

3 

2  counties 

2 

3 

1 33  municipalities 

133 
24 

24  counties 

Virginia: 

1 

(Bristol)' 

ritiS  with  ?qfin  nn^  ,  f-^  *  "f.h'nn'^'"  *^^?'  ^''""^  '^'V'''^  authoritative  information  is  available.  The  following 
Ti^f,r  MnhnVw^  f  °'''  °^  m'°°?-.T  °i°'e  ™P°5e  a  sales  tax:  -Ubuquerque,  Baton  Rouge,  Denver,  HuntsvUIe. 
&n  '^^H^n  \^     ^^nnX'  ^^^  Orleans,  New  York,  Niagara  Falls,  Phoenix,  Pueblo,  Salt  Lake  City,  SvTacuse 

En  l'e4s  i  3l;?cet  slles  t^'" '"  ^'''^"""  '"^  ''''"""  ^^''^  ^'''''''  °^  ^''''™'^"'  °°*  '"'^^'^"^  '-^^"^  ''^^^ 

'  ^''t?l^r^Pnr^HH''v*''°f.^PP^'r''i?'*°.f  ^"^  of  tangible  personal  property  at  retaU.  The  state  rate  for  Illinois  includes 
a  1-percent  additional  tax,  effective  through  June  30,  1965. 
Twenty  of  these  cities  are  in  12  counties  that  also  have  local  sales  taxes.  The  legislation  authorizing  county  sales  taxes, 
.nl?  ;  *^?^„^«co™t  of  any  city  sales  taxes  in  the  county.  For  example,  in  Marion  County,  where  the  general 
county  rate  IS  2  percent,  it  is  only  1  percent  m  cities  that  le^T  their  own  1-percent  sales  taxes,  so  that  the  overall  rate 
in  those  cities  is  no  higher  than  the  general  county  rate 

*  Includes  the  City  and  County  of  San  Francisco. 

'Three  of  the  14  municipalities  namely.  Baker,  Baton  Rouge,  and  Zachary,  are  located  in  East  Baton  Rouge  Parish, 
p^itie^^  °°^  parishes  imposing  a  tax.  The  East  Baton  Rouge  Parish  tax  does  not  apply  to  the  three  munici- 

•  Includes  Watertown  the  only  sales  tax  city  located  in  a  county  (Jefferson)  that  also  has  a  local  sales  tax.  The  Jefferson 

younty/-Percent  tax  is  reduced  to  1  percent  in  Watertown. 
li-xcludes  Warren  County's  2-percent  tax,  suspended  during  litigation.  Although  the  tax  was  upheld  by  the  Court  of 
Appeals,  It  had  not  been  activated  by  the  end  of  1963. 

utilit^tax'^'^^  "^^^^  1-percent  rate  is  reduced  to  M  of  1  percent  in  Buffalo  because  of  Buffalo's  2K-percent  consumers' 
»  Norfolk  has  adopted  a  2-percent  sales  tax,  effective  July  1,  1964. 

Source:  Advisory  Commissron  on   Intergovernmental   Relations,  "Tax  Overlapping   in  the   United 
States,  1964,"  Washington,  D.C.,  July  1964.  p.  108 
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C.   Local   Income   Tax 

(1)  History 
Beoinning-  in  1939  when  Pennsylvania  granted  to  its  local  J^^risdiC" 
tions  he  rfoht  to  tax  anything  not  being  taxed  by  the  state  itself, 
S  ts  b^en  a  growth  in.  the  use  of  the  ^J^^^^^^J^^Z 
1964  10  of  the  48  largest  cities  were  nsmg  it.^  It  is  ^^^^^^^^^^  /^  ^^^^ 
States  of  Pennsylvania,  Ohio,  Kentucky,  Missouri,  Alabama  and  Micl- 
^  ai  as  sho^li  Table  XXXIV  Although  it  has  been  widely  consid- 
red'by  cities  in  a  number  of  other  states.t  It  has  often  been  adopted 
?n  a  sUuation  of  imminent  fiscal  crisis,  where  property  taxe|  had  be- 
cLe  too  Sensome,  and  where  the  cities  lacked  authority  to  levy  local 

''p:n^?;ania's  municipal  income  tax.  was  at  first  niled  ^^ncon^titu- 
tional  because  of  its  exemption  provisions,  but  %f  l^'^^^^,  j^^f^^l^f 
Tiassed  in  1939  and  in  1947  the  state  had  given  this  authoiit>  to  3  bUU 
foTal  iurisdktions  Bv  1964,  local  income  taxes  were  being  levied  by 
local  •'^}'^^^;^^"7/-  ^t;^  or,o  borouohs  1,265  school  districts,  and  14o 
approximately  44  cities,  dou  ooiou^ns,  ±,^  „r,^„f  onn  upw  inris- 

townships,  with  each  year  bringing  adoptions  by  about  200  new  juris 

"^'fn'ohio    Toledo  was  the  first  to  adopt  such  a  tax  in  1946,  followed 

""if  waf  adopiecfby  Loni.vill.,  Kentucky,  and  St.  Louis;,  Missouri, 
iAn^G'S!^:.  Alabama,  has  a  tax  -^ieh  was  imposed  as  a     „e 

eupational  license  tax,  as  were  those  ui  f^-^f '  K''"'"'^- „f  ,o"al  hi- 
.nnntv  (.Tefferson)  in  Kentucky  levies  this  latter  type  ot  local  m 
cZe\x    In  bS;'  Kentucky  and  Missouri  there  are  also  state-level 

'"  The'/rxtas  been  very  productive  of  revenue  where  levied  despite 
the  low  ra  tef  ctistomarily  nsed.  For  7  of  the  10  cities  in  0  no  or 
5^000  population  which 'used  the  tax  in  1962,  t",^ /7«»™  '  ^  d 
ineonie  ^ax  exceeded  ^ ;;;^^^::^:::t:^.'lJ^^X?^ 
one-quarter  or  more  of  »  -^^  f  "[' ^^^^  "|  [,  is  „|s„  very  responsive 
even  at  rates  as  low  as  oiie-lialt  ot  i  peuiiii.i  " 

''  "^^^^^^"-  (2)  Base 

The  base  used  varies  somewhat,  but  it  is  usually  a  tax  on  gross  earn- 
ings and  net  profits.  Personal  exemptions  are  ^^^'^^'^^ZTl^ven^ 
where  the  first  $1,200  is  exempt.  Deductions  for  medical  expenses 
i;^t:rest  or  tlxes  generally  are  not  f^^^^^^^^l^",^ 
form  of  dividends,  interest,   and  rent  is  not  usuallv    taxed   bj 

^^BTa^  ofThe  common  exemption  o^nne.rne.Un^^e^i^^^^^^^^ 
been  sometimes  criticized  on  the  ground  of  equity,  but  there  seems  to 
b    sime^  e  Int  that  receivers  of  significant  amounts  of  unearned  ineome 
could  ealilym'igrate  out  of  the  jurisdiction.  In  some  instances  rent  .s 

r;^I^ry    Co„n,i«,o„   on    In,er.„v«r™e„,a,    Relation.,    "Tax    Ov„lappl„s    in    *, 
tThS"^Se'New^^o*Kn'i^«aS»™.>-.i;!^;  CMcago,  Dalla,.  Fort  Worth. 

Minneapoli.'^,  and  San  Francisco. 
X  See  Table  XXXIV. 
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TABLE  XXXIV 
MUNICIPAL    INCOME   TAX    RATES,   JANUARY    1,    1964 


Income  tax: 

as  percent 

of  total  tax 

ifveniie 

19G2 
(cities  over 


State  and  citv 


Alabama:  Gadsden 
Kentucky: 

Catlettsburg 

Covington 

Frankfort 

Hopkinsville 

Lexington 

Louisville 

Jefferson  County' 

Mayfield " 

Maysville 

Newport 

Owensboro 

Paducah 

Pikesville 

Princeton 

Michigan: 

Detroit 

Flint 

Hamtranick 

Missouri: 

Kansas  City 

St.  Louis 

Ohio: 

Cities  of  50,000  population 
and  over: 

Akron 

Canton 

Cincinnati 

Columbus 

Dayton 

Hamilton 


Rate 
(percent) 


50,000 
population) 


1.0 
1.5 
1.0 
1.0 
1.5 
1  .  25 
1.25 
.(17 
1.0 
2.0 
1.0 
1.0 
1.0 
1.0 

1.0 

1.0 
1.0 


1.0 
1.0 


XX 
28.2 
XX 
XX 
51.2 
47.1 
XX 
XX 
XX 
XX 
XX 
XX 
XX 
XX 


XX 


State  and  city 


53.9 
39.7 
66.0 
46.0 
49.0 


Oliio — continued. 

Cities  of  .50,000  pojiu- 
lation  and  over  -- 
continued. 

Lima 

Spiingfield 

Toledo 

Warren 

Youngstown 

72  cities  and  villages 
(with  less  than 
50,000  population) 

Peimsylvania: 

Cities  of  50,000  popu- 
lation and  over: 

Allentown 

Altoona 

Bethlehem ^^ . 

Erie 

Johnstown 

Lancaster 

Pliiladelphia 

Pittsburgh 

Scranton 

Approximately  35  other 
cities,  350  boroughs, 
145  townships,  and 
1,265  school  districts. 


Rate 

(percent) 


0.75 

1.0 

1.0 

1.0 

Ranges 
from 
0.5  to  1 
percent. 


1.0 
1.0 
1.0 
1.0 
1.0 

1.625 
"1.0 

5.5 

Ranges 
from 
0.25  to 
1 . 0  per- 
cent. 


Income  tax 
as  percent 
of  total  tax 
revenue, 

1962 
(cities  over 

50,000 
population) 


61.2 
64.1 
54.1 
64.4 
54.8 
XX 


28.4 
21.3 
24.6 
20.7 
17.2 
27.1 
40.4 
21.1 
17.9 
XX 


Note:  Excludes  VVashington,  D.C.,  which  has  a  graduated  net  income  tax  that  is  more  closelv  akin  to  a  state  tax  than 
to  these  municipal  income  taxes. 

»  A  taxpayer  subject  to  the  1.25-percent  tax  imposed  h^-  the  city  of  Loiiisville  may  credit  this  tax  against  the  1.25-percent 

tax  levied  by  Jefferson  County. 
'  Tax  went  into  effect  after  fiscal  year  1962. 

!  lu''  Lancaster  city  tax  is  0.5  percent.  The  Lancaster  townsliip  school  tax  is  1  percent. 
I  iu  ^'"sburgh  city  tax  is  1  percent.  The  Pittsburgh  school  district  tax  is  0.5  percent. 
'  Ihe  bcranton  school  district  rate  is  also  0.5  percent. 

Source:  Advisory  Commission   on   Intergovernmental   Relations,   "TaX   Overlapping   In   the    United 
States,"  Washington,  D.C.,  July  1964,  p.  135 


taxed  only  if  it  arises  from  a  business  activity  (e.g.,  takes  np  30  percent 
or  more  of  the  taxpayer 's  time  t ) .  Some  cities  exempt  capital  gains, 
while  others  tax  them  if  the  sale  of  assets  is  a  business  activity. 

There  is  variation  in  the  treatment  of  residents  and  nonresidents  on 
the  one  hand,  and  on  the  other,  income  earned  inside  and  outside  the 
jurisdiction.  In  Pennsylvania  (except  for  school  districts)  all  income 
earned  by  residents  may  be  taxed  regardless  of  origin,  and  nonresidents 
may  be  taxed  on  the  basis  of  income  earned  in  the  taxing  jurisdiction 
(but  credit  must  be  allowed  for  taxes  paid  to  the  jurisdiction  of  domi- 

t  Ibid.,  p.  21.  '  . 
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cile)  An  exception  is  Philadelphia,  which  has  full  taxing  power  over 
income  earned  in  the  city  by  persons  who  reside  elsewhere,  bchool 
districts  may  tax  only  residents.  Detroit  residents  are  required  to  pay 
1  percent  of  taxable  income  whether  earned  in  the  city  or  not.  Nonresi- 
dents are  required  to  pay  on  the  basis  of  income  earned  m  the  city. 
Where  nonresidents  are  required  to  pay,  there  is  a  tendency  for  cities 
to  adopt  the  tax  in  a  "cluster"  around  a  major  taxing  center. 

(3)   Rate 

Tax  rates  are  typically  low  and  levied  at  a  tiat  rate.  They  range  from 
one-eighth  of  1  percent  to  2  percent,  but  are  usually  one-half  of  1  per- 
cent or  1  percent.  There  are  usually  state  restrictions  on  maximum  rates, 
and  it  has  been  presumed  that  graduated  rates  are  ruled  out  by  con- 
stitutional requirements  of  uniformity  in  taxation. 

(4)  Administration  Cost 

The  percentage  cost  to  yield  was  quite  low,  in  1959  below  5  percent 
in  the  larger  cities,  and  was  2  percent  in  Louisville  and  St.  Louis,  ihe 
usual  method  of  collection  is  by  withholding  the  tax  from  wages  and 
salaries  in  the  case  of  individuals.  Net  profits  of  both  unincorporated 
and  incorporated  businesses  are  self -assessed,  as  are  incomes  of  indi- 
viduals who  live  outside  the  city,  earn  money  m  it,  but  who  are  not 
subiect  to  withholding.  It  is  sometimes  difficult  to  check  the  reported 
income  of  professional  people  and  small  unincorporated  businesses. 
Where  firms  are  required  to  have  business  licenses,  this  provides  a 
means  of  checking  whether  all  firms  are  filing  reports.  Good  auditing 
is  expensive.  There  has  been  no  apparent  difficulty  m  collecting  cor- 
porate income  taxes. 

(5)  Compliance  Cost 

The  main  compliance  problem  comes  in  businesses  which  withhold 
taxes  from  the  wages  and  salaries  of  employees  where  the  jurisdictions 
Of  residence  and  employment  are  different.  Employers  may  not  have 
adequate  knowledge  of  the  ordinances  in  neighboring  jurisdictions,  the 
Reporting  dates  may  be  different,  and  different  kinds  of  information 
may  be  required  by  different  taxing  jurisdictions.  Where  there  are  only 
one  or  two  employees,  the  amount  of  the  tax  may  seem  insignificant 
compared  with  the  cost  of  reporting  it.  The  chief  compliance  problems 
are  due  to  lack  of  uniformity  in  local  ordinances,  and  lack  of  centralized 
collection  procedures.  ,         •        ^         ^ 

Evasion  is  pretty  much  confined  to  areas  where  there  is  not  employer 
withholding.  Canadian  municipalities  found  evasion  was  a  difhcult 
Droblem  under  a  system  of  self -assessment.  Sigafoos  estimates  that  the 
SoTrate  does  not  go  above  10  percent  of  total  liability,  but  never- 
theless  adequate  enforcement  is  a  definite  local  problem. 
(6)  Incidence 'and  Burden 

In  the  case  of  the  gross  income  tax  on  wages  and  salaries,  the  inci- 
dence is  on  the  worker.  If  there  are  no  exemptions  or  deductions,  the 
proportional  nature  of  the  tax  will  make  it  burdensome  for  low-income 
fWies    A   mitigating   circumstance   is   the   relatively   small   dollar 

•  Robert  A.  Sigafoos,  The  Municipal  Income  Tax,  1955,  p.  27. 
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amounts  involved,  but  there  seems  to  be  a  good  case  for  exemptions  at 
the  lower  end  of  the  scale. 

In  the  case  of  the  net  profits  tax  on  both  unincorporated  and  incor- 
porated business,  the  primary  incidence  is  on  the  owners  of  the  business, 
although  there  are  circumstances  in  which  a  portion  (perhaps  up  to 
one-third  as  Musgrave  suggests)  can  be  shifted  to  consumers  in  the 
form  of  higher  prices.  The  effects  may  be  somewhat  uneven  as  between 
new  and  growing  businesses  and  the  older  well-established  ones,  in  the 
sense  that  there  may  be  a  shortage  of  capital  for  expansion  where  there 
has  been  insufficient  time  to  build  up  retained  earnings,  a  situation 
which  will  be  accentuated  by  the  necessity  of  paying  a  tax  on  profits. 
Another  argument  that  is  often  made  is  that  a  tak  on  corporate  profits 
by  reducing  earnings  to  owners  makes  equity  investments  less  attrac- 
tive than  nonequity  investments,  such  as  municipal  and  corporate 
bonds,  which  might  have  a  somewhat  negative  effect  on  economic 
growth. 

Sometimes  the  argument  is  made  that  a  payroll  tax  will  create  diffi- 
culties in  attracting  and  holding  a  labor  force.  A^Tiere  the  rates  are  low 
this  position  will  probably  not  have  much  merit.  Similarly,  the  argu- 
ment is  made  that  this  tax  will  induce  businesses  to  migrate  out  of  a 
taxing  community,  or  decide  not  to  locate  there.  While  there  may  be 
such  an  effect  in  marginal  cases,  it  does  not  seem  to  have  been  a  general 
effect.  In  the  opinion  of  Sigafoos,  "...  it  is  doubtful  that  firms  will 
sacrifice  the  basic  cost  advantages  of  a  central  location  to  win  a  point 
over  a  relatively  minor  net  profits  tax. ' '  * 

Another  consideration  is  that  if  the  local  income  tax  replaces  a  prop- 
erty tax  there  may  be  less  regression  in  the  lower  ranges  than  with  an 
equivalent  property  tax.  Bronder  has  calculated  for  the  city  of  Detroit 
that  an  income  tax  of  one  percent  with  a  $600  exemption  is  less  than 
the  "equated"  property  tax  until  the  $5,000  income  is  reached.!  After 
that,  it  is  more.  (The  eciuated  property  tax  is  the  tax  that  would  have 
been  necessary  to  raise  the  same  amount  of  revenue  as  the  new  income 
tax,  and  for  Detroit  worked  out  to  be  $8  per  $1,000  of  assessed  valua- 
tion.) 

(7)  Some  Additional   Problems 

(a)  Where  a  central  city  taxes  the  incomes  of  commuting  workers, 
on  the  theory  that  they  cause  expenditures  for  the  central  city,  it  is 
sometimes  argued  that  this  is  "taxation  without  representation."  This 
may  be  true  also  of  city  sales  taxes  paid  by  suburban  residents.  In 
Pennsylvania  there  has  been  a  tendency  for  the  surrounding  commu- 
nities to  enact  similar  taxes  to  keep  the  revenue  "at  home."  A  desire 
to  get  sales  tax  revenues  has  been  a  factor  leading  to  incorporations  in 
:  California,  and  this  might  be  a  result  with  a  municipal  income  tax  here. 
I  Another  possible  outcome  might  be  more  of  a  desire  on  the  part  of  the 
outlying  areas  to  be  annexed  by  the  central  city. 

If  an  industrial  city  with  very  few  residents  levied  this  tax  (which 
would  mean  a  tax  on  business  profits  as  well)  on  nonresident  employees, 
there  would  certainly  be  a  tendency  on  the  part  of  the  surrounding 
communities  to  levy  a  similar  tax  in  retaliation. 

•  Sigafoos,  op.  cit.,  p.  130. 
I  t  Leonard  D.  Bronder,   "Michigan's  First  Local  Income  Tax,"  National  Tax  Journal, 

j  December  1962,  p.  427. 
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(b)  Could  counties  as  well  as  (or  rather  than)  cities  be  empowered 
to  levy  local  income  taxes?  There  would  certainly  be  benefits  m  area- 
wide  administration,  collection  and  enforcement,  and  most  of  all  m 
uniformity  within  an  economic  area.  It  has  been  suggested  that  in  the 
absence  of  a  countywide  tax  each  unit  could  be  allowed  to  levy  a  tax 
of  up  to  one-half  percent  on  incomes  earned  in  the  city  or  other  local 
unit,  and  up  to  one-half  percent  on  those  residing  in  the  unit,  on  the 
theory  that  this  would  eliminate  tax  gains  from  reciprocity  and  thus 
retard  proliferation  of  the  tax  for  retaliatory  motives.* 

(c)  Another  recommendation  is  that  the  local  income  tax  base  be 
established  by  state  law  to  eliminate  confusing  variations.  Adjusted 
gross  income  as  defined  in  the  federal  or  state  tax  is  a  possibility,  with 
whatever  exemptions  are  desired.*  The  tax  could  then  be  a  simple  per- 
centage of  state  tax  liability. 

id)  How  much  could  be  raised  in  California?  This  depends  upon 
which  units  of  local  government  would  be  empowered  to  use  this  tax  and 
on  the  base  and  rate  selected.  Prior  to  the  enactment  of  AB  661  in  the 
1963  session  of  the  Legislature,  some  chartered  cities  in  California  ap- 
peared to  have  the  right  to  levy  such  a  tax.  This  bill  prohibits  any  city, 
whether  chartered  or  not,  from  levying  an  income  tax  for  two  years.  If 
this  law  is  not  extended,  it  will  perhaps  be  regarded  as  an  invitation 
to  enter  this  field  by  the  chartered  cities.  A  Senate  committee  calculated 
that  if  all  municipalities  had  a  1-percent  tax  in  1962-63,  levied  as  a 
percentage  of  state  tax  liability,  approximately  $3.3  million  could  have 
been  raised,  or  $33  million  at  a  10-percent  rate.f  No  calculation  was 
made  of  the  amount  which  could  be  raised  if  counties  were  empowered 
to  levy  the  tax. 

(e)  If  there  is  a  choice  between  assisting  local  governments  by  a 
statewide  tax  that  would  be  used  to  provide  either  grants-in-aid  or 
shared  revenues,  and  authorizing  local  governments  to  levy  their  own 
taxes,  how  should  the  choice  be  made?  One  argument  is  that  locally 
raised  revenues  lead  to  more  careful  spending  than  state  grants.  Desire 
for  home  rule  is  another  argument  for  the  local  tax.  On  the  other  hand, 
the  advantages  of  state-level  administration  are  very  considerable,^  as 
we  have  seen  in  the  case  of  the  local  sales  tax.  Moreover,  the  confusing 
variation,  lack  of  uniform  treatment  of  taxpayers,  compliance  burdens, 
and  competitive  characteristics  of  the  local  income  tax  are  significant 
negative  features. 

D.   Fees  and  Charges  for  Service 

Local  governments  charge  for  a  great  variety  of  direct  services  to 
individuals  and  groups,  from  recording  births  to  fees  for  the  use  ot  a 
oovernment-owiied  cemetery.  Noteworthy  is  the  great  increase  m  rela- 
tive importance  of  this  type  of  revenue,  and  this  way  of  financing  gov- 
ernment services.  At  the  city  level  service  charges  were  7  Perceiit  ot 
total  revenues  in  fiscal  1953,  but  had  increased  to  9.05  percent  by  196,3. 
This  represented  over  $108.4  million  worth  of  revenue.  At  the  county 

*  -r  sJfulv''^of''the^i^eisibility  of   Increasing   State  and   Local   Government  Revenues 
'        from  L^ected  Taxes,"  J^^^^^^^^    of  the  Senate  Fact  Finding  Committee  on  Revenue 
and  Taxation,  April  1963, 
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level,  service  charges  increased  from  4  percent  to  7  percent  over  the 
same  period,  and  also  yielded  over  $120  million. 

What  are  these  charges  for?  Some  of  them  are:  adoption  fees,  swim- 
ming pool  and  golf  course  fees,  charges  for  institutional  care  (such  as 
in  a  county  hospital,  juvenile  hall,  bo.ys'  ranch,  or  foster  home),  library 
fees,  court  and  legal  service  fees,  estate  fees,  fees  for  recording  or 
reproducing  documents,  filing  fees  for  elections,  engineering  fees  to 
subdividers,  fees  for  sanitary  inspection,  fees  for  agricultural  inspec- 
tion, animal  redemption  fees,  rezoning  and  variance  fees,  parking  lot 
charges,  parking  meter  receipts,  charges  for  the  use  of  an  auditorium, 
airport  fees,  charges  for  street  and  curb  re|)air,  and  sewer  and  refuse 
collection  charges. 

Service  charges  are  also  important  to  special  districts,  where  they 
totaled  $261.6  million  in  1962-63,  having  increased  from  43  percent  of 
total  revenue  in  1952-53  to  54.4  percent  of  total  revenue  in  fiscal  1963. 
Even  the  school  districts  charged  $102  million  for  cafeteria  service  (in- 
cluding the  food),  and  some  tuition  fees  (but  these  are  met  through 
taxes). 

As  population  increases,  these  receipts  grow.  Even  increases  in  delin- 
quency rates  have  the  one  redeeming  feature  of  providing  more  court 
revenues.  More  to  the  point,  increased  community  desire  for  park  and 
recreational  services,  and  a  growing  variety  of  public  enterprise  serv- 
ices, leads  to  the  possibility  of  expanding  revenues  through  service 
charges. 

Two  question  that  arise  are:  Under  what  circumstances  should 
charges  for  service  be  made  ?  And  Avhat  costs  should  the  service  charge 
cover?  In  the  latter  connection,  should  the  service  charge  cover  just 
the  direct  cost  of  the  service,  or  should  it  also  cover  its  share  of  general 
overhead,  and  should  service  charges  be  large  enough  to  provide  a  mar- 
gin for  capital  expansion?  These  questions  are  often  seen  sharply  in  a 
case  like  setting  fees  for  a  toll  bridge. 

The  answers  to  the  first  of  these  questions  will  not  be  the  same  in 
every  case.  In  some  instances  public  policy  will  be  to  provide  a  service 
at  the  lowest  possible  direct  cost  to  the  user  for  various  reasons.  For 
example,  library  service  is  of  benefit  to  the  whole  community  (even 
those  who  do  not  use  the  library),  and  it  is  thought  desirable  to  pro- 
mote its  use  by  children  and  other  citizens  who  may  not  be  able  to 
afford  fees  that  would  cover  all  costs.  Therefore,  the  cost  of  a  library 
card  is  low,  or  it  may  be  free.  Similarly,  swimming  pool  charges  in 
public  parks  are  usually  low  to  encourage  recreational  use  by  children. 
On  the  other  hand,  golf  course  fees  may  be  more  directly  proportional 
to  actual  cost  of  the  service.  The  amount  of  public  subsidy  in  a  given 
service  will  then  vary  according  to  public  polic^^,  and  may  be  influenced 
also  by  the  revenue  needs  and  resources  of  the  local  government.  What 
one  community  can  afford,  another  may  not  be  able  to,  even  though 
public  policy  might  be  the  same  in  both  cases. 

In  general,  special  services  to  individuals  or  limited  groups  where 
the  benefits  are  directly  related  to  the  charge  made,  where  there  are  no 
measurable  communitywide  benefits,  and  where  public  policy  does  not 
indicate  the  desirability  of  subsidizing  the  activity  in  whole  or  in  part, 
may  be  considered  as  areas  in  which  service  charges  covering  all  or 
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most  of  the  cost  mav  be  considered.  Few  people  would  advocate  charg- 
in«^  directly  for  police  or  fire  service.  It  is  rather  the  type  of  activity 
that  could  have  been  undertaken  by  private  enterprise,  but  which  can 
be  done  more  convenientlv  or  cheaply  at  the  government  level,  which 
is  most  suited  to  service  charges.  Parking  lots,  golf  courses,  square 
dance  lessons,  swimming  classes,  boat  launching  facilities,  and  the  like 
are  some  clear  examples.  Even  here  there  may  be  a  definite  desire  to 
subsidize  participation  bv  children  or  by  underprivileged  groups,  out 
of  such  motives  as  encouraging  athletic  achievement,  sportsmanship,  or 
helpinc'  to  combat  juvenile  delinquency.  The  public  may  be  better  off 
in  the  long  run  with  an  efficiently  run  city-  or  county-level  service,  for 
which  there  is  a  uniform  charge,  than  with  a  system  in  which  numerous 
small  districts  are  formed  to  provide  park  services  to  a  tmy  area,  or 
street  lights  to  a  few  blocks  formed  into  a  special  district. 

The  second  question  of  financing  capital  expansion  of  public  enter- 
prise projects  is  a  pressing  problem  in  many  cities  and  counties.  Trying 
to  finance  capital  development  on  a  pay-as-you-go  basis  from  service 
charo-es  mav  mean  doing  a  little  at  a  time  when  it  would  be  more 
economical  to  build  ahead  for  future  population  growth.  Funds  for 
this  kind  of  expansion  mav  have  to  come  from  the  sale  of  general  obli- 
gation or  revenue  bonds.  Voting  requirements  present  a  substantial 
hurdle  Avhere  an  increase  in  property  taxes  will  be  needed. 

E.   Hotel   and  Motel  Taxes 

Up  until  1963  onlv  chartered  cities  had  the  authority  to  levy  hotel 
and  motel  taxes.  Bakersfield,  Fresno,  Long  Beach,  and  San  Francisco 
had  entered  this  field.  In  most  eases  the  tax  was  enacted  with  the 
understanding  that  a  portion  of  the  revenues  would  be  devoted  to  _at- 
tractin*^  business  bv  using  the  revenue  to  develop  convention  facilities. 
The  Cities  of  Needles  and  Carmel  had  also  imposed  similar  taxes,  but 
their  features  were  different  inasmuch  as  they  were  part  of  the  busi- 
ness license  ordinances  of  the  particular  cities.  At  the  1963  Legislative 
Session  AB  1491  was  passed  authorizing  general  law  cities  and  counties 
to  lew  a  tax  "on  the  privilege  of  occupying  a  room  or  rooms  m  a 
hotel  inn  tourist  home  or  house,  motel  or  other  lodging  unless  such 
occupancv  is  for  anv  period  of  more  than  30  days."  Where  a  county 
levies  the  tax  it  is  to  apply  only  to  the  unincorporated  areas  ot  the 
county  Thus  the  tax  is  meant  to  be  imposed  on  transients,  but  not  on 
residents  of  hotels.  As  a  result  of  this  legislation  many  California  cities 

have  adopted  the  hotel  tax. 

(1)  Base 

The  hotel  tax  is  an  excise  tax  based  on  the  amount  of  the  hotel  bill 
up  to  a  certain  number  of  days,  shown  as  a  separate  amount  on  the 
bill  with  the  legal  incidence  on  the  consumer  of  the  occupancy  service. 
Business  license  taxes  on  hotels  which  are  levied  on  the  basis  of  gross 
receipts  are  akin  to  this,  but  various  classifications  of  gross  receipts 
and  class  of  establishment  may  produce  different  results.  A  proposed 
ordinance  for  San  Diego  exempted  from  the  tax  persons  paying  $2  or 
less  a  day  for  accommodations,  this  being  thought  of  as  subsistence- 
income  shelter. 
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(2)  Rates 
A  drafting  committee,  composed  of  representatives  from  both  the 
League  of  California  Cities  and  the  County  Supervisors  Association, 
has  prepared  a  suggested  uniform  ordinance  for  cities  and  counties  in 
which  a  4  percent  rate  occurs,  the  same  as  for  the  retail  sales  tax. 

(3)  Revenue 

The  amount  of  revenue  clearly  depends  largely  upon  whether  the  city 
or  county  which  levies  the  tax  is  a  tourist  center  or  not.  In  1963-64, 
San  Francisco  realized  $1,271,247  from  the  tax  according  to  the  State 
Controller's  report.  Estimated  revenues  for  Long  Beach  were  $160,000 
in  1962,  and  for  Fresno  $155,000  for  1963.* 

Estimates  of  yield  may  be  made  on  the  basis  of  average  occupancy 
rate,  average  room  rate,  and  number  of  rooms  within  a  city  or  unincor- 
porated area,  although  an  allowance  would  have  to  be  made  for  resi- 
dential hotels,  excluding  guests  Avho  stay  longer  than  the  maximum 
number  of  days  as  specified  in  the  ordinance.  The  statewide  average 
annual  occupancy  rate  for  first-class  hotels  and  motels  has  been  esti- 
mated to  range  from  71  percent  to  78  percent.  The  statewide  revenue 
potential  was  estimated  at  $12  million  if  every  city  and  county  levied 
the  tax,  $9  million  for  cities  and  $8  million  for  counties,  t 

(4)  Incidence  and  Burden 

The  tax  is  meant  to  be  paid  by  transient  guests,  who  may  use  many 
public  facilities  and  services,  but  who  ordinarily  may  not  pay  their 
proportionate  share  of  government  costs.  Where  there  is  competition 
from  hotels  or  motels  in  an  adjacent  nontaxing  jurisdiction,  the  possi- 
bility exists  that  basic  room  charges  may  be  lowered  in  the  taxing 
jurisdiction  to  meet  the  competition,  so  that  the  incidence  of  the  tax 
may  be  in  part  on  the  owners  of  the  business.  Wliere  all  jurisdictions  in 
an  economic  area  impose  the  tax,  this  possibility  is  diminished,  at  least 
in  the  best  season  and  in  good  times. 

A  citizens'  committee  in  Berkeley,  after  rejecting  the  idea  of  a  city 
hotel  tax  in  1962  because  of  possiljle  unfavorable  competition  from 
surrounding  areas  and  the  relatively  small  amount  of  revenue  estimate, 
suggested  "that  an  effort  be  made  through  the  League  of  California 
Cities  for  a  transient  room  tax  on  a  statewide  basis,  all  revenue  remain- 
ing in  the  community  in  which  it  is  collected."  A  number  of  states  do 
levy  a  sales  tax  on  transient  lodging.  Twenty-seven  states  plus  Wash- 
ington, D.C.,  were  listed  in  a  publication  of  the  United  States  Advisory 
Commission  on  Governmental  Kelations  |  for  1961.  Two  other  states 
were  added  to  this  number  in  1962.  The  Berkeley  committee  felt  that 
statewide  administration  would  eliminate  the  competitive  disadvantage 
that  a  single  jurisdiction  would  have  in  levying  the  tax,  and  would 
also  be  less  costly  and  more  effective.  Their  second  choice  was  an  area- 
wide  tax,  arranged  by  negotiation  with  surrounding  communities. 

*  Letter,  November  6,  1963  from  Assistant  Legal  Counsel,  League  of  California  Cities, 
t  County    Supervisors   Association,    mimeographed    material    accompanying   suggested 

standard  ordinance,  November  1963. 
t  Tax  Overlapping  in  the  United  States  in  1961,  p.  116. 
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F.  Cigarette  Tax 

(a)   In  California 

Although  Section  3(Jlll  of  the  Kevenue  and  Taxation  Code  provides 
that  the  state  cigarette  tax  is  in  lieu  of  all  other  state,  county,  municipal, 
or  district  taxes  on  the  privilege  of  distributing  cigarettes,  charter  cities 
apparently  feel  that  the  limitation  does  not  apply  to  them.  In  August 
1964  the  City  of  Los  Angeles  imposed  a  cigarette  tax  at  the  rate  ot  two 
cents  per  pack.  It  was  estimated  by  city  officials  that  this  tax  would 
raise  approximately  $6,000,000  in  the  city  each  year, 
(b)  Other  Local  Cigarette  Taxes 

A  number  of  cities  in  eight  other  states  also  levy  cigarette  ^xes 
ranoino'  from  one  to  five  cents  per  pack  as  shown  m  Table  XXAVi. 
Nine  other  states  had  state-collected  locally  shared  cigarette  taxes  m 
1962. 

Summary 

1  Local  government  needs  have  been  outdistancing  the  mam  local 
sources  of  revenue,  in  particular  the  property  tax  base,  and  have  also 
risen  faster  than  state  and  federal  assistance.  Local  expenditures  have 
been  hard  pressed  to  keep  up  with  rising  current  needs,  so  that 
frequently  much-needed  capital  expenditures  have  had  to  be  foregone 
or  postponed  indefinitely.  _  ,  . 

2  Trends  projected  on  either  an  overall  basis  or  by  main  categories 
of  expenditure  indicate  that  this  gap  between  local  needs  and  available 
revenues  will  widen,  making  it  urgent  to  plan  for  new  sources  ot 
revenue  in  the  years  ahead.  Alternatively,  local  governments  could  be 
relieved  of  some  services  they  now  perform,  or,  at  least,  economies 
should  be  sought  by  reorganization  or  otherwise. 

3  Further  exploitation  of  the  property  tax  may  be  necessary,  but  is 
undesirable  on  grounds  of  equity,  particularly  in  jurisdictions  which 
have  been  forced  to  make  unduly  heavy  use  of  this  tax  because  of  legal 
limitations  on  their  power  to  use  other  types  of  revenue-raising  devices. 
Furthermore,  increases  in  assessed  valuation  cannot  be  expected  to  be 
sufficient  to  provide  10  percent  additions  to  total  revenues  each  year,  so 
that  substantial  rate  increases  would  be  necessary  if  this  tax  were  used 
to  close  the  gap.  This  would  be  a  dismal  solution  for  the  already  over- 
burdened property  taxpayer.  -.       ,  . 

4  Some  nonproperty  taxes  merit  consideration.  Local  income  taxes 
at  the  city  or  county  level  could  be  productive  and  equitable,  par- 
ticularly if  levied  uniformly  within  economic  areas,  if  all  income  includ- 
ing dividends  and  interest  is  taxed  and  administered  by  the  state,  m  a 
manner  similar  to  the  local  sales  tax  under  the  Bradley-Burns  Act. 

5  An  increase  in  local  sales  tax  rates  would  be  possible,  though 
serious  question  may  be  raised  as  to  whether  local  sales  tax  repeipts  are 
eauitably  distributed  in  terms  of  the  needs  of  the  local  jurisdictions.  If 
additional  revenues  could  be  apportioned  on  the  basis  of  population  or 
some  other  index  of  need,  this  would  increase  the  attractiveness  of  this 
tax  The  sales  tax  has  also  been  disappointing  m  periods  of  rising 
personal  incomes,  whereas  income-based  taxes  are  more  responsive. 


FINANCING  LOCAL  GOVERNMENT   IN   CALIFORNIA  63 

6.  Better  use  eouUl  be  made  of  business  lieeuse  taxes.  In  particular, 
counties  could  be  <>iven  the  same  power  as  cities  to  license  for  revenue, 
and  cities  could  exploit  their  power  more  fully. 

7.  Service  charj>es  can,  and  probably  will  be,  used  more  extensively, 
but  care  should  be  taken  not  to  violate  broad  public  policy  where 
charjies  cannot  be  definitely  matched  with  direct  benefits. 

8.  Hotel  and  motel  taxes  ]>rovide  a  lo«iical  source  of  revenue  for  such 
thinjifs  as  convention  facilities,  but  would  be  best  levied  on  a  uniform 
basis  within  a  i>iven  economic  area  to  avoid  competition  among  local 
jurisdictions. 

9.  Local  governments  should  avoid  use  of  a  multitude  of  low- 
producing'  "nuisance"  taxes,  particularly  if  they  i)rovoke  retaliation 
by  neighboring  jurisdictions. 

10.  Needless  variation  in  local  taxes  can  be  avoided  by  state  speci- 
fications as  to  rates,  bases,  and  so  on,  whenever  power  to  levy  a  new  tax 
is  given  to  loval  governments. 

11.  In  general  the  device  of  the  local  tax  supplement  to  a  state  tax 
of  the  same  type  has  the  merit  of  leaving  the  decision  to  impose  the 
tax  to  local  initiative,  while  making  available  the  superior  enforcement 
resources  of  the  state,  and  easing  taxpayer  compliance. 

12.  The  State  of  California  could  provide  a  central  information  serv- 
ice to  all  of  its  local  governments,  particularly  with  regard  to  tax 
experience  in  other  parts  of  the  state  and  the  nation.  At  the  present 
time  much  useful  information  is  scattered,  uncollected,  or  unavailable. 
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APPENDIX  A-1 


I960   CENSUS    DATA   ON    FAMILY   INCOMES    IN   CALIFORNIA   COUNTIES  * 


County 


Alameda 

Alpine 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa 

Del  Norte 

El  Dorado 

Fresno 

Glenn 

Humboldt 

Imperial 

Inyo 

Kern 

Kings. 

Lake 

Lassen 

Los  Angeles 

Madera 

Marin 

Mariposa 

Mendocino 

Merced 

Modoc 

Mono 

Monterey 

Napa 

Nevada -- 

Orange 

Placer 

Plumas 

Riverside 

Sacramento 

San  Benito 

San  Bernardino -- 

San  Diego 

San  Francisco, -- 

San  Joaquin 

San  Luis  Obispo. 

San  Mateo 

Santa  Barbara.. 

Santa  Clara 

Santa  Cruz 

Shasta 

Sierra 

Siskiyou 

Solano 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity 

Tulare 

Tuolumne 

Ventura 

Yolo 

Yuba 


Number  of 

families 

1960 


Median  family 

incomef 

1959 


State  of  California- 
United  States—.-. 


232,031 
105 
2,532 
22,156 
2,752 
3,078 
104,972 
4,419 
8,073 
90,315 
4,303 
26,647 
15,2.53 
3,119 
72,658 
11,974 
4,186 
3,577 
1,565,603 
9,986 
37,265 
1,388 
12,684 
22,011 
2,188 
613 
43,582 
15,840 
5,922 
178,265 
14,423 
3,101 
78,594 
126,617 
3,730 
126,650 
253,867 
182,027 
60,885 
20,549 
117,457 
41,890 
158,002 
23,231 
15,799 
645 
8,941 
33,234 
38,581 
40,478 
8,544 
6,740 
2,582 
41,475 
3,927 
46,917 
16,182 
8,335 

3,991,500 
45,128.393 


Percent  families 

under  $3,000 

1959 


$6,766 
t 
5,636 
5,408 
5,824 
5,604 
7,327 
6,277 
6,603 
5,634 
5,290 
6,282 
5,507 
5,837 
5,933 
4,957 
4,438 
5,861 
7,046 
4,596 
8,110 
4,704 
5,803 
4,806 
5,709 
6,321 
5,770 
6,524 
5,419 
7,219 
6,069 
5,854 
5,693 
7,100 
5,538 
5,998 
6,545 
6,717 
5,889 
5,659 
8,103 
6,823 
7,417 
5,325 
5,989 
5,863 
5,558 
6,140 
5,725 
5,260 
5,670 
5,589 
6,210 
4,815 
5,602 
6,466 
6,240 
5,031 

$6,726 
5,660 


Aggregate  income 
Percent  families       in  1959  of  the 


over  $10,000 
1959 


population  in  1960 
($  million) 


13.6 
t 

18.8 
22.2 
20.3 

18.6 

10.2 

13.4 

14.3 

21.5 

23.6 

13.6 

21.0 

19.6 

18.6 

25.4 

31.7 

14.5 

12.6 

29.8 
8.8 

29.0 

17.6 

26.4 

20.1 
9.6 

17.0 
14.8 

22.6 
11.0 
16.4 
14.1 
20.6 
10.3 
20.2 
17.1 
15.1 
13.5 
18.8 
21.2 
7.2 
12.8 
10.2 
25.9 
17.0 
16.1 
16.8 
16.1 
21.9 
24.5 
18.5 
20.5 
13.3 
27.0 
17.5 
14.5 
14.0 
21.2 

14.1 
21.4 


21.2 
t 
12.5 
11.5 
11.6 
13.7 
25.0 
14.7 
19.2 
14.8 
10.9 
16.8 
15.4 
9.8 
15.8 
11.8 
9.8 
12.4 
24.6 
11.1 
33.4 
7.3 
13.5 
11.8 
15.0 
19.4 
15.8 
16.7 
12.1 
24.2 
14.7 
13.0 
15.4 
23.4 
13.1 
15.0 
20.1 
22.6 
14.9 
13.4 
32.4 
23.2 
26.2 
14.5 
14.4 
11.6 
11.7 
15.1 
14.3 
11.7 
15.1 
10.4 
15.0 
11.7 
11.4 
18.7 
16.3 
11.3 

21.8 
15.1 


$2,119 
t 
18 
150 
20 
24 
942 
35 
67 
659 
30 
215 
117 
22 
546 
77 
26 
26 
15,240 
63 
414 
10 
91 
143 
16 
6 
394 
128 
40 
1,596 
106 
23 
592 
1,134 
27 
937 
2,262 
2,006 
464 
151 
1,268 
404 
1,497 
170 
116 
4 
62 
258 
278 
267 
63 
45 
20 
271 
29 
396 
129 
56 

$36,269 
331,665 


•Income  before  deduction  of  personal  income  taxes,  social  security,  union  dues,  etc. 
tincliides  public  assistance,  alimony,  unemployment  insurance. 
XBase  less  than  200  families. 

Source:    U.S.  Bureau  of  the  Census,  Census  of  I960. 
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APPENDIX  A-2 

I960   CENSUS   DATA   ON    FAMILY    INCOMES   IN    CALIFORNIA   CITIES 
(25,000  or  more  inhabitants  in  1960) 


City 

Population 
1960 

Number  of 

families 

1960 

Median 

family  income 

1959 

Percent 

families 

under  $3,000 

1959 

Percent 

families 

over  $10,000 

1959 

Aggregate 
income  in  1959 
of  the  popula- 
tion in  1960 
($  million) 

63,855 
54,807 

104,184 
41,005 
56,848 
33,951 
45,909 

111,268 
30,817 
46,401 
90,156 
42,034 
71,812 
36,208 
37,550 
32,163 
44,791 
82,505 
37,618 
25,437 
28,137 
43,790 

133,929 
56,180 
35,943 
84,238 

119,442 
33,035 
72,700 
29,920 
63,390 
25,136 
67,126 
30,441 

344,168 
2,479,015 
31,614 
33,934 
26,957 
36,585 
27,079 
32,097 
37,821 
30,889 
32,771 
26,564 
88,739 

367,548 
46,617 
26,444 
40,265 
52,287 
27,249 

116,407 
49,150 
67,157 
26,829 
46,986 
46,290 
71,854 
84,332 

191,667 
28,957 
91,922 
29,063 
29,114 

573,224 

740,316 

204,196 
65,962 
69.870 

14,950 

15,972 

26,461 

11,760 

14,534 

8,621 

12,266 

26,761 

8,544 

11,134 

25,862 

11,264 

17,439 

8,847 

9,803 

8,790 

12,193 

21,446 

9,639 

7,155 

7,448 

10,392 

34,026 

14,255 

9,415 

20,537 

34,550 

8.729 

17,911 

8,824 

18,880 

6,497 

17,121 

8,311 

90,928 

636,522 

9,178 

8.651 

6,674 

9,807 

7,423 

8,897 

10,591 

8,159 

8.519 

7.552 

19,914 

97,193 

12,239 

6,907 

9,009 

13,217 

7,070 

30,200 

12,166 

17,354 

6,721 

12,057 

12,450 

18,395 

21,810 

49,913 

7,060 

23,743 

7,832 

7,902 

138,537 

182,027 

50,813 

18,059 

18,933 

$6,188 
7,185 
7,625 
9,526 
6,541 
6,186 
6,834 
6,576 

11,977 
7,510 
7,757 
6,969 
6,256 
7,323 
6,781 
7,862 
8,000 
8,265 
7.021 
8,155 
6,606 
7,141 
6,109 
7,993 
7,741 
7,450 
7,563 
7,645 
7,204 
6,285 
7,764 
7,923 
7,600 
7,907 
6,570 
6,896 
7,182 
8,289 
8,191 
6,357 
6,630 
7,351 
7,650 
7,566 
5,574 
8,571 
7,015 
6,303 
6,405 
6,737 
6,471 
9,132 
6,230 
6,922 
7,069 
6,585 
6,660 
6,880 
7,749 
6,851 
6,807 
6,943 
7,035 
6,125 
7,963 
7,389 
6,614 
6,717 
6,949 
7,330 
8,236 

18.9 

11.4 

8.4 

8.2 

16.7 

15.3 

11.3 

14.4 

9.2 

6.3 

8.4 

11.5 

13.2 

8.1 

14.0 

7.5 

5.8 

6.2 

11.4 

8.9 

14.8 

8.1 

18.0 

7.5 

7.4 

7.7 

11.2 

8.0 

7.8 

14.3 

9.4 

7.6 

6.0 

8.3 

16.6 

14.4 

9.6 

6.3 

9.4 

16.9 

17.0 

8.5 

8.1 

10.1 

20.7 

13.0 

6.0 

17.3 

15.3 

12.4 

16.4 

7.2 

13.5 

15.2 

7.1 

14.1 

15.4 

10.6 

8.3 

12.0 

13.5 

11.9 

10.5 

15.9 

6.2 

10.4 

14.4 

13.5 

11.5 

7.7 

7.8 

19.3 
25.0 
25.0 
46.6 
20.1 
12.5 
18.2 
24.7 
56.3 
22.9 
29.5 
22.1 
14.5 
19.1 
20.8 
30.0 
27.9 
33.4 
21.1 
31.9 
20.4 
19.9 
15.6 
32.1 
27.9 
23.2 
29.2 
25.8 
18.8 
16.3 
29.9 
27.7 
21.6 
30.5 
20.8 
25.1 
22.4 
35.1 
37.0 
19.6 
21.3 
26.9 
27.6 
25.4 
11.6 
41.2 
15.8 
19.7 
16.0 
19.2 
18.9 
43.0 
13.4 
28.5 
17.7 
17.6 
22.3 
19.5 
26.1 
19.6 
22.1 
23.8 
23.1 
17.7 
27.3 
25.9 
20.9 
22.6 
20.8 
21.9 
34.3 

$142 

144 

235 

159 

124 

Baldwin  Park 

59 
98 

292 

Beverly  Hills 

Buena  Parli 

233 

92 
249 

Chula  Vista 

93 

128 

72 

Costa  Mesa 

Culver  City -- 

Daly  City 

78 
85 
112 

Downey 

El  Cajon 

230 

77 

El  Cerrito 

71 

Eureka                 

66 

85 

Fresno      

264 

142 

88 

Garden  Grove 

172 
362 

Hawthorne 

78 
145 

Huntington  Park 

79 
190 

57 

141 

80 

Long  Beach 

Los  Angeles 

846 
6,505 

77 

Manhattan  Beach. __ 
Menlo  Park 

95 
84 
83 

63 

79 

Monterey  Park 

Mountain  View 

National  City 

Newport  Beach 

97 
74 
55 
113 
153 

868 

90 

57 

73 

Palo  Alto 

163 

Paramount 

50 
352 

Pico  Rivera 

94 
136 

59 

Redondo  Beach 

ifedwood  City 

101 

116 
151 

Riverside              

187 

Sacramento 

473 

67 

San  Bernardino 

190 
69 

San  Buena  Ventura  _ 
San  Diego 

76 
1,319 

San  Francisco 

2,006 
450 

San  Leandro 

San  Mateo 

153 
201 
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I960   CENSUS    DATA   ON    FAMILY   INCOMES   IN    CALIFORNIA   CITIES-Continued 
(25,000  or  more  inhabitants  in  1960) 


City 

Population 
1960 

Number  of 

families 

1960 

Median 

family  income 

1959 

Percent 

families 

under  $3,000 

1959 

Percent 

families 

over  $10,000 

1959 

Aggregate 
income  in  1959 
of  the  popula- 
tion in  1960 

($  million) 

100,350 
58,768 
58,880 
25,596 
83,249 
31,027 
53,831 
39,418 
86,321 
52,898 

100,991 
60,877 
60,645 
25,750 
33,663 

25,944 
15,551 
13,813 

7,236 
22,834 

8,323 
16,248 
10,189 
20,543 
13,286 
25,267 
15,725 
12,668 

6,223 

9,400 

J6,304 
6,477 
7,472 
5,292 
6,845 
6,542 
6,892 
7,578 
6,059 
7,937 
8,050 
6,606 
8,580 
6,587 
7,740 

15.3 
15.4 

7.2 

26.8 

13.6 

17.0 

11.4 

5.7 

18.2 

6.3 

5.5 

13.5 

5.0 

9.6 

12.4 

16.9 
21.1 
21.9 
15.0 
25.4 
19.7 
20.3 
23.2 
17.1 
28.6 
29.3 
17.1 
34.3 
14.1 
32.6 

$209 
146 
118 

53 
242 

72 
137 

88 
169 
121 
232 
129 
123 

45 
100 

Santa  Barbara 

Santa  Clara 

Santa  Monica - 

South  Gate    . 

South  San  Francisco- 

West  Covina. 

Westminster 

Whittier        . 

INCOME    IN   CALIFORNIA   UNINCORPORATED    URBAN    PLACES 


City 


Altadena 

Arden- Arcade 

Bell  Gardens 

Carson 

Castro  Valley 

East  Los  Angeles — 

Florence-Graham 

Lancaster 

Lennox.. 

South  San  Gabriel 

Temple  City 

West  Hollywood.. 


Population 
1960 


40,568 
73,352 
26,467 
38,059 
37,120 
104,270 
38,164 
26,012 
31,224 
26,213 
31,838 
28,870 


Number  of 

families 

1960 


11,257 
19,023 
6,886 
8,835 
9,819 
24,709 
9,096 
6,561 
8,617 
6,994 
9,322 
8,132 


Median 

family  income 

1959 


$8,191 
8,596 
5,567 
6,613 
7,869 
5,434 
4,904 
8,123 
6,522 
6,076 
7,782 
7,151 


Percent 

families 

under  $3,000 

1959 


9.3 
5.3 
17.1 
9.5 
7.8 
19.4 
25.1 
9.4 
13.6 
16.7 
9.1 
15.6 


Percent 

families 

over  $10,000 

1959 


35.3 
36.8 

9.2 
13.6 
27.5 
10.5 

6.1 
29.7 
16.1 
13.0 
28.5 
27.9 


income  in  1959 
of  the  popula- 
tion in  1960 
($  million) 


$121 
204 
45 
64 
89 
160 
54 
62 
72 
50 
88 
116 


Source:   (County    and    City    Data    Book    1962,    Sfaiistical    Abifraci    Supplement.    U.S.    Dept.    of 
Commerce  Bureau  of  the  Census) 
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TAX   COLLECTIONS   OF   THE   51    LARGEST   CITIES:    1962 
(Dollar  amounts  in  thousands) 


Tax  collections 


City 


New  York.. 

Chicago 

Los  Angeles. 
Philadelphia 
Detroit 

Total 


Baltimore 

Houston 

Cleveland 

Washington,  D.C. 

St.  Louis 

San  Francisco 

Milwaukee 

Boston 

Dallas 

New  Orleans 

Pittsburgh 

San  Antonio 

San  Diego 

Seattle 

Buffalo... 

Cincinnati 

Honolulu 


Total. 


Total 


Property 


Non  property 


Nonproperty 
as  a  percent 
of  total  taxes 


CITIES  HAVING  MORE  THAN  1,000,000  INHABITANTS  IN  1960 


$1,711,085 
256,375 
171,086 
202,427 
125,510 


$2,466,483 


$1,085,000 
155,500 
99,650 
93,950 
122,500 


$1,556,600 


$626,085 

100,875 

71,436 

108,477 

3,010 


$909,883 


36.6 
39.3 
41.8 
53.6 
2.4 


36.9 


CITIES  HAVING  500,000  TO  1,000,000  INHABITANTS  IN  1960 


Memphis 

Denver 

Atlanta 

Minneapolis 

Indianapolis 

Kansas  City,  Mo. 

Columbus 

Phoenix 

Newark 

Louisville 

Portland,  Ore 

Oakland 

Fort  Worth 

Long  Beach 

Birmingham 

Oklahoma  City... 

Rochester 

Toledo 

St.  Paul 

Norfolk 

Omaha 

Miami 

Akron 

El  Paso 

Jersey  City 

Tampa 

Dayton 

Tulsa 

Wichita 

Total 

Total,  51  Cities.  _ 


$121,568 
55,317 
50,837 

182,950 
71,447 

113,183 
50,399 

149,382 
44,120 
32,419 
44,805 
17,799 
27,096  . 
29,998 
53,330 
39,754 
33,721 


$1,118,125 


$108,600 
48,650 
48,450 
67,750 
28,950 
92,150 
48,550 
146,500 
38,150 
15,650 
30,250 
16,650 
16,950 
16,650 
49,350 
20,750 
23,350 


$817,250 


$13,068 

6,667 

2,387 

115,200 

42,497 

21,033 

1,849 

2,882 

5,970 

16,769 

14,555 

1,149 

10,146 

13,348 

3,980 

19,004 

10,371 


$300,875 


10.7 
12.1 

4.7 
63.0 
59.5 
18.6 

3.7 

1.9 
13.5 
51.7 
32.5 

6.5 
37.4 
44.5 

7.5 
47.8 
31.2 


26.9 


CITIES  HAVING  250,000  TO  500,000  INHABITANTS  IN  1950 


$24,451 
36,223 
23,100 
35,621 
26,632 
30,305 
19,900 
16,103 
73,476 
22,820 
21,550 
27,419 
16,072 
15,975 
11,176 
7,492 
34,109 
15,966 
37,705 
25,184 
14,885 
25,536 
10,274 
14,947 
48,524 
15,034 
17,186 
5,960 
9,776 


$683,401 


$4,268,009 


$17,150 

21,750 

14,550 

32,850 

26,350 

15,150 

5,155 

10,050 

64,350 

10,250 

17,650 

18,550 

14,650 

9,305 

5,995 

5,745 

32,850 

6,265 

34,550 

15,850 

11,550 

17,750 

9,515 

13,150 

44,650 

8,185 

8,715 

4,745 

8,305 


$505,580 


$7,301 
14,473 
8,550 
2,771 
282 
15,155 
14,745 
6,053 
9,126 
12,570 
3,900 
8,869 
1,422 
6,670 
5,181 
1,747 
1,259 
9,701 
3,155 
9,334 
3,335 
7,786 
759 
1,797 
3,874 
6,849 
8,471 
1,215 
1,471 


$2,879,430 


$177,821 


$1,388,579 


29.9 
40.0 
24.0 

7.8 

1.1 
50.0 
74.1 
37.6 
12.3 
55.1 
18.1 
32.3 

8.8 
41.8 
46.4 
23.3 

3.7 
60.8 

8.4 
37.1 
22.4 
30.5 

7.4 
12.0 

8.0 
45.6 
49.3 
20.4 
15.0 


26.0 


32.5 


Source:   U.S.  Bureau  of  the  Census,  Compendium  of  Ciiy  Government  Finances  in    1962,   1963. 
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LOCAL    PROPERTY   AND   NONPROPERTY   TAX   COLLECTIONS,   BY   STATE,    1962 
(Dollar  amounts  in  millions) 


State 


Alabama- - 

Alaska 

Arizona- -- 
A^kansas.- 
California . 


Colorado 

Connecticut 

Delaware 

District  of  Columbia- 
Florida 


Georgia - 
Hawaii -- 

Idaho 

Illinois.. 
Indiana. 


Iowa 

Kansas 

Kentucky. 
Louisiana - 
Maine 


Maryland 

Massachusetts - 

Michigan 

Minnesota 

Mississippi 


Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire- 


New  Jersey 

New  Mexico 

New  York.. 

North  Carolina- 
North  Dakota. - 


Ohio 

Oklahoma 

Oregon ... 

Pennsylvania. 
Rhode  Island - 


South  Carolina- 
South  Dakota.. 

Tennessee 

Texas 

Utah 


Vermont 

Virginia 

Washington. -- 
West  Virginia- 

V/isconsin 

Wyoming 


Total. 


Total 


S132.3 
15.4 
144.5 
80.2 

2,802.0 

248.6 
360.2 
24.9 
183.0 
511.6 

219.5 

41.5 

62.1 

1.460.7 

527.0 

362.6 
288.3 
154.0 
169.0 
114.0 

310.0 

854.2 
891.7 
463.6 
112.1 

416.1 
89.8 

171.7 
38.9 
77.2 

1,060.3 
49.3 

3,079.1 

200.5 

73.4 

1,101.0 
148.3 
202.9 

1,101.7 
94.4 

88.1 
92.1 
197.9 
865.1 
89.1 

40.0 
263.6 
237.6 

93.8 
519.8 

37.8 


Tax  collections 


S20,962.5 


Property 


$73.8 

11.4 

133.0 

74.2 
2,467.8 

227.1 

357.3 

23.4 

67.7 

427.4 

194.9 

27.8 

60.6 

1,296.5 

524.6 

357.8 
279.9 
122.5 
131.6 
113.1 

283.4 
843.2 
881.5 
450.7 
90.3 

338.3 

84.7 

158.7 

29.1 

76.5 

964.4 

37.0 

2,370.0 

193.4 

70.9 

997.9 
141.3 
196.0 
839.2 
92.8 

81.7 

86.3 

175.7 

804.5 

78.5 

39.1 
208.9 
199.6 

83.2 
510.9 

35.7 


S18,415.8 


N  on  property 


158.5 
4.0 
11.5 
6.0 

334.2 

21.5 

2.9 

1.5 

115.2 

84.2 

24.6 

13.7 

1.5 

164.2 

2.4 

4.8 

8.4 

31.5 

37.4 

.9 

26.6 
11.0 
10.2 
12.9 
21.8 

77.8 
5.1 
13.0 


95.9 

12.3 

709.1 

7.1 

2.5 


Nonproperty 

as  a  percent 

of  total 


44.2 

26.0 

8.0 

7.5 

11.9 


6.0 
63.0 
16.5 

11.2 

33.0 

2.3 

11.2 

.5 

1.3 
2.0 
20.5 
22.1 


8.6 
1.3 
1.1 
2.8 
19.4 

18.7 
5.7 
7.5 

25.4 


9.0 

24.9 

23.0 

3.5 

3.4 


103.1 

9.4 

7.0 

4.7 

6.9 

3.4 

262.5 

23.8 

1.6 

1.8 

6.4 

7.3 

5.8 

6.3 

22.2 

11.2 

60.6 

7.0 

10.6 

11.9 

.9 

2.3 

54.7 

20.7 

38.0 

16.0 

10.6 

11.3 

8.9 

1.7 

2.1 

5.6 

$2,546.4 

12.1 

Source:   U.S.  Bureau  of  the  Census,  Governmenfa/  Finances  in  1962,  October  1963. 
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LOCAL    SALES   TAX    RATE,   AMOUNT   OF    SALES   TAX    REVENUE    DISTRIBUTED    IN    THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION    ON    THE    1962    ROLL,    AND    SALES    TAX   AS   A    PROPERTY 

TAX   RATE   EQUIVALENT,   SY   CITY   AND   COUNTY 


County  and  city 

Tax  rate 

(%) 

Revenue 
distributed 
(in  dollars) 

Population 
Jan.  1,  1963 

Sales  tax 
per  capita 

Assessed 

valuation  on 

1962  rolif 

(in 
thousands) 

Sales  tax 
as  property 

tax  rate 
equivalent! 

1 

2 

3 

4 

5 

6 

7 

1.00 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 

1,512,994 

465,365 

198,617 

1,661,136 

363,284 

477,582 

1,363,955 

183,797 

128,446 

7,322,356 

6,896 

51,818 

1,933,526 

77,255 

965,250 

63,855 

16,500 

111,268 

2,686 

57,600 

78,700 

19,200 

14,900 

367,599 

11,117 

4,203 

65,962 

6,618 

$1.57 

7.29 

12.04 

14.93 

135.25 

8.29 

17.33 

9.57 

8.62 

19.92 

.62 

12.33 

29.31 

11.67 

$1,558,988 
66,565 
20,466 

182,582 
53,388 
81,973 

108,404 
23,999 
27,088 

661,933 
27,958 
5,071 

147,035 
17,151 

2,355 

44,562 

169 

2,569 

2,296 

641 

1,298 

175,404 

968 

28,082 

3,452 

26,655 

33,571 
1,582 

53,905 
7,396 
2,245 

975,782 
23,251 
2,238 
54,511 
45,206 
5,064 
19,.529 
12,834 
24,052 
20,918 

201,186 
18,379 
32,563 

29,178 
12,705 

$.10 
70 

97 

91 

68 

58 

1  26 

77 

Newark  .  - .  .  . 

47 

Oakland 

1  11 

.02 

1  02 

1  32 

Union  City .. 

45 

Total 

15,747,027 

3,546 

31,846 
727 
12,534 
53,726 
3,642 
13,950 

965,250 

500 

10,400 

202 

1,541 

1,858 

489 

1,161 

16.31 

7.09 

3.06 
3.60 
8.13 

28.92 
7.45 
12.02 

1.00 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

.15 

.07 

.43 

.49 

2.34 

.57 

1.07 

Total          .  . 

116,425 

690,483 

5,614 

420,445 

79,150 

217,345 

10,400 

90,550 
831 

15,024 
3,343 
6,925 

11.19 

7.63 

6.76 

27.98 

23.68 

31.39 

1.00 

1.00 

.85 

.85 

.85 

.39 

.58 

Chico' 

1.50 

Gridlev 

2.29 

Oroville*.        .. -  .  -  - 

.82 

Total 

1,413,037 

80,088 
18,400 

90,550 

11,000 
1,121 

15.61 

7.28 
16.41 

Calaveras  Countv .  _ 

1.00 
.95 

.24 

1.16 

Total 

98,488 

119,165 
68,453 
25,309 

11,000 

12,550 
3,518 
1,370 

8.95 

9.50 
19.46 
18.47 

Colusa  County . 

1.00 
.60 
.80 

.22 
.93 

Williams* 

1.13 

Total 

212,927 

1,094,387 
251,686 

46,354 
610,856 
363,978 

14,976 
160,425 

35,858 
218,100 
216,579 
1,288,386 
179,227 
719,558 

12,550 

458,000 
18,950 

2,186 

52,626 

25,437 

310 

10,250 

7,075 
19,800 
26,328 
76,300 
21,650 
10,209 

16.97 

2.39 
13.28 
21.20 
11.61 
14.31 
48.31 
15.65 

5.07 
11.02 

8.23 
16.89 

8.28 
70.48 

1.00 
.975 
.975 
.975 
.975 
.975 
.975 
.975 
.975 
.975 
.975 
.975 
.975 

.11 

1.08 

Brentwood -  . 

2.07 

Concord* 

El  Cerrito 

1.12 
.81 

Hercules* 

.30 

Martinez .  _ 

.82 

.28 

.91 

Pleasant  Hill 

1.04 

Richmond' 

San  Pablo 

.64 
.98 

Walnut  Creek 

2.21 

Total 

5,200,370 

145,126 
83,461 

458,000 

18,250 
2,958 

11.35 

7.95 
28.22 

1.00 
1.00 

.50 

.66 

Total 

228.587 

18,250 

12.53 
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LOCAL   SALES   TAX    RATE,   AMOUNT   OF    SALES   TAX   REVENUE    DISTRIBUTED    IN    THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION   ON    THE    1962    ROLL,   AND    SALES   TAX   AS   A    PROPERTY 

TAX   RATE   EQUIVALENT,   BY   CITY   AND   COUNTY-Continued 


County  and  city 


Tax  rate 


1 


El  Dorado  County. 
Placerville 


Total. 


Fresno  County.. 

Clovis 

Coalinga* 

Firebaugh 

Fowler 

Fresno 

Huron 

Kerman 

Kingsburg — 

Mendota 

Orange  Cove. 

Parlier 

Reedley 


San  Joaquin. 
Selma 


Total. 


Glenn  County. 

Orland* 

Willows* 


Total. 


Humboldt  County. 

Areata 

Blue  Lake 

Eureka* 

Ferndale 

Fortuna 

Trinidad* 


Total. 


Imperial  County. 

Brawley* 

Calexico* 

Calipatria* 

El  Centre 

HoltviUe* 

Imperial' 

Westmorland. - 


Total. 


Inyo  County. 
Bishop 


Total. 


Kern  County.. 

Arvin 

Bakersfield.. 

Delano* 

Maricopa*-. 
McFarland.. 

Shafter* 

Taft* 

Tehachapi*. 
Wasco 


1.00 
1.00 


1.00 
.94 
.94 
.94 
.94 
.91 
.94 
.94 
.94 
.91 
.94 
.94 
.94 
.94 
.91 
.94 


1.00 
.70 
.70 


1.00 

.85 
.85 
.85 
.85 
.85 


1.00 
.90 
.95 
.90 
.90 
.90 
.90 


1.00 
1.00 


1.00 

1.00 

.967 

.994 

1.00 

1.00 

.99 

.95 

1.00 

.95 


Revenue 
distributed 
(in  dollars) 


Population 
Jan.  1,  1963 


Sales  tax 
per  capita 


340,391 
178,487 


518,878 

1,711,614 

80,120 

90,607 

65,830 

38,391 

3,082,628 

17,354 

48,723 

42,498 

24,187 

16,863 

16,071 

118,349 

117,714 

17,186 

109,566 


5,597,701 

118,021 
47,502 
72,625 


238,148 

538,761 

134,603 

4,261 

626,828 

18,265 

80,930 

1,891 


1,405,539 

268,414 

194.976 

182,544 

18,351 

351,445 

34,570 

27,863 

7,482 


1,085,645 


101,904 
113,965 


Total. 


215,869 

1,739,110 

43,362 

1,998,300 

197,494 

3,501 

23,884 

89,639 

176,156 

31,928 

86,802 

4,390.176 


34,200 
4,800 


34,200 

392,800 

7,884 
5,965 
2,627 
1,892 
147,200 
1,269 
1,970 
3,093 
3,086 
2,885 
1,366 
6,687 
8,533 
879 
6,970 


147,200 

18,500 
2,534 
4,163 


18.500 

107,500 
5,253 
1,234 
28,137 
1,371 
3.523 


107,500 

79,750 
13,752 
7,992 
2,548 
18,340 
3,080 
2,658 
1,404 


79,750 


12,100 

2,875 


12,100 

309,850 

5,440 

62,300 

11,988 

648 

3,686 

4,633 

3,822 

3,167 

7.198 

309,850 


$9.95 
37.18 


15.17 

4.36 
10.16 
15.19 
25.06 
20.29 
20.94 
13.68 
24.73 
13.74 
7.84 
5.85 
11.77 
17.70 
13.80 
19.55 
15.72 


Assessed 

valuation  on 

1962  roUt 

(in 
thousands) 


Sales  tax 
as  property 

tax  rate 
equivalentt 


38.03 

6.38 
18.75 
17.45 


12.87 

5.01 
25.62 

3.45 
22.28 
13.32 
22.97 

6.54 


13.07 

3.37 
14.18 
22.84 

7.20 
19.16 
11.22 
10.48 

5.33 


13.61 


8.42 
39.64 


17.84 

5.61 
7.97 
32.08 
16.47 
5.40 
6.48 
19.35 
46.09 
10.08 
12.06 

14.17 


$106,311 
8,201 


840,579 
7,911 
7,021 
1,997 
2,248 
196,651 
1,137 
1,916 
4.347 
1,402 
1,639 

900 
7,002 
8.233 

939 
7,258 


58,555 
5,542 
6.542 


184,238 

7.845 

933 

38.910 

1,403 

5,084 

503 


134,201 

19,683 

12,780 

4,052 

20,391 

6,158 

5,656 

500 


43.566 
5,335 


766,835 
2,653 
90,277 
16,315 
1,089 
2,212 
7,109 
7,123 
3,963 
5,912 


7 


$0.32 
2.18 


.20 
1.01 
1.29 
3.30 
1.71 
1.57 
1.53 
2.54 

.98 
1.73 
1.03 
1.79 
1.69 
1.43 
1.83 
1.51 


.20 

.86 

1.11 


.29 
1.72 

.46 
1.61 
1.30 
1.60 

.38 


.20 
.99 

1.43 
.45 

1.72 
.56 
.49 

1.50 


.23 
2.14 


.23 
1.63 
2.21 
1.21 

.32 
1.08 
1.26 
2.47 

.81 
1.47 


II 
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LOCAL   SALES   TAX   RATE,   AMOUNT   OF   SALES   TAX   REVENUE    DISTRIBUTED    IN    THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION    ON   THE    1962    ROLL,   AND   SALES   TAX   AS   A   PROPERTY 

TAX   RATE   EQUIVALENT,   BY   CITY   AND   COUNTY-Continued 


County  and  city 


1 


Kings  County. 
Corcoran*... 

Hanford* 

Lemoore 


Total. 


Lake  County. 
Lakeport... 

Total.. 


Lassen  County. 
Susan  ville 


Total. 


Los  Angeles  County.  _  _ 

Alhambra 

Arcadia 

Artesia 

Avalon 

Azusa 

Baldwin  Park 

Bell 

Bellflower 

Bell  Gardens 

Beverly  Hills 

Bradbury 

Burbank 

Claremont 

Commerce 

Compton 

Covina 

Cudahy 

Culver  City 

Dairy  Valley 

Downey 

Duarte 

El  Monte 

El  Segundo 

Gardena 

Glendale 

Glendora 

Hawthorne 

Hermosa  Beach 

Hidden  HilLs§ 

Huntington  Park 

Industry 

Inglewood 

Irwindale 

Lakewood 

La  Mirada 

La  Puente 

La  Verne 

Lawndale 

Long  Beach 

Los  Angeles 

Lynwood 

Manhattan  Beach 

Maywood 

Monrovia 

Montebello 

Monterey  Park 

Norwalk 

Palmdale§ 

Palos  Verdes  Estates. 

Paramount 

Pasadena* 

Pico  Rivera 

Pomona 

Redondo  Beach 


Tax  rate 
(%) 


1.00 
.88 
.85 


1.00 


1.00 
.75 


1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1,00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1,00 


Revenue 
distributed 
(in  dollars) 


318,01-1 
88,504 

293,979 
53,732 


754,229 


142,981 
40,076 


Population 
Jan.  1,  1963 


58,850 
5,066 

11,650 
3,200 


58,850 


15,100 
2,303 


183,057 


71,477 
91,711 


163,188 

§6,906,307 

1,068,398 

674,192 

96,233 

43,485 

357,872 

209,113 

320,571 

760,911 

206,569 

1,870,972 

3 

1,791,263 

80,753 

2,910,488 

1,337,648 

805,654 

78,398 

1,257,091 

86,172 

1,525,709 

84,062 

1,185,583 

556,211 

598,159 

2,553,690 

200,843 

734,637 

313,049 

f86 

1,053,300 

621,491 

1,610,971 

479,110 

1,159,278 

206,257 

275,347 

27,724 

186,629 

5,100,954 

47,498,674 

409,926 

260,520 

169,042 

565,657 

594,793 

371,359 

693,589 

*54,361 

26,190 

369,164 

3,184,945 

481,082 

1,426,674 

870,832  I 


15,100 


13,900 
5,598 


13,900 

6,501,600 
54,807 

43,100 

11,050 

1,536 
21,900 
36,950 

19,450 
45,909 
27,650 
30,817 
618 
92,000 
15,550 

9,555 
73,800 
23,749 
11,202 
32,163 

3,508 
90,300 
13,962 
32,998 
14,219 
40,200 
123,100 
24,150 
35,057 
16,115 

1,653 

29,920 

778 

79,108 

1,518 
67,936 
22,444 
26,500 

6,525 
23,700 
344,168 
2,584,749 
31,614 
34,513 
14.588 
27,091 
36,550 
41,900 
88,739 
10,479 
10,450 
27,249 
119,600 
49,150 
71,300 
50,100 


Sales  tax 
per  capita 


Assessed 
valuation  on 

1962  roUt 

(in 
thousands) 


$5.40 
17.47 
25.23 
16.79 


12.82 


9.47 
17.40 


5.14 
16.38 


11.74 

1.06 
19.49 
15.64 

8.71 
28.31 
16.34 

5.66 
16.48 
16.57 

7.47 
60.71 


19.47 

5.19 

304.60 

18.13 

33.92 

7.00 

39.09 

24.56 

16.90 

6.02 

35.93 

39.12 

14.88 

20.75 

8.32 

20.96 

19.43 

.05 

35.20 

798.83 

20.36 

315.62 

17.06 

9.19 

10.39 

4.25 

7.88 

14.82 

18.38 

12.97 

7.55 

11.59 

20.88 

16.27 

8.86 

7.82 

5.19 

2.51 

13.55 

26.63 

9.79 

20.01 

17.38 


1140,299 

8,295 

34,569 

5,116 


43,589 
3,434 


24,665 
5,639 


13,021,946 

113,576 

109,408 

12,022 

5,460 

39,910 

37,381 

23,981 

61,933 

18,8.33 

239,303 

2,975 

263,281 

22,622 

249,562 

98,447 

50,096 

10,292 

107,136 

21,992 

160!060 

15,823 

66,655 

147,028 

61,598 

243,059 

34,939 

96,887 

27,740 

3,336 

69,020 

43,906 

151,945 

19,089 

83,455 

37,104 

26,828 

9,613 

18,942 

708,056 

5,296.171 

52,735 

50,219 

15,653 

57,533 

84,155 

70,627 

80,124 

9,793 

33,558 

45,129 

384,726 

76,781 

124,382 

113,631 


Sales  tax 
as  property 

tax  rate 
equivalentt 


$0.23 

1.07 

.85 

1.05 


.33 
1.17 


.29 
1.63 


.56 
1.34 
1.23 
1.10 

.78 


.36 

1.17 

1.36 

1.61 

.76 

1.17 

.39 

.95 

.53 

1.78 

.38 

.97 

1.05 

.57 

.76 

1.13 


1.53 

1.42 

1.06 

2.51 

1.39 

.56 

1.03 

.29 

.99 

.72 

.90 

.78 

.52 

1.08 

.98 

.71 

.53 

.87 

.56 

.08 

.82 

.83 

.63 

1.15 

.77 
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LOCAL   SALES   TAX   RATE,  AMOUNT   OF   SALES   TAX   REVENUE    DISTRIBUTED    IN   THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION    ON   THE    1962   ROLL,   AND    SALES   TAX   AS   A   PROPERTY 

TAX   RATE    EQUIVALENT,   BY   CITY   AND   COUNTY-Continued 


County  and  city 


1 


Los  Angeles  County— Continued 

Rolling  Hills 

Rolling  Hills  Estates 

Rosemead 

San  Dimas 

San  Fernando 

San  Gabriel 

San  Marino 

Santa  Fe  Springs 

Santa  Monica 

Sierra  Madre 

Signal  Hill 

South  El  Monte 

South  Gate 

South  Pasadena 

Temple  City 

Torrance 

Vernon 

Walnut 

West  Covina 

Whittier 


Total. 


Madera  County- 
Chowchilla--- 
Madera 


Total. 


Marin  County- .- 

Belvedere 

Corte  Madera - 

Fairfax 

Larkspur 

Mill  Valley.... 
Novate 


San  Anselmo. 
San  Rafael--. 
Sausalito 


Total 

Mariposa  County.  . 

Mendocino  County. 

Fort  Bragg 

Point  Arena 

Ukiah 

Willita 


Total. 


Merced  County. 

Atwater* 

Dos  Palos 

Gustine* 

Livingston* -- 
Los  Banos*..- 
Merccd* 


Total - 


Modoc  County - 
Alturas 


Total.-. 
Mono  County - 


Tax  rate 

(%) 


1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


1.00 
.85 
.85 


1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


1.00 

1.00 
.85 
.85 
.85 
.85 


1.00 
.05 
.85 
.95 
.95 
.85 
.85 


Revenue 
distributed 
(in  dollars) 


#109,063,358 

201,303 

63,981 

207,250 


67,050 

197,845 

40,898 

522,809 

437,864 

115,185 

597,676 

1,978,196 

54,698 

308,060 

355,926 

1,250,570 

189,872 

199,690 

1,763,762 

2,306,806 

7,257 

941,170 

1,415,135 


Population 
Jan.  1,  1963 


472,534 

292,587 

9,828 

140,005 

49,983 

49,732 

164,180 

112,991 

3,739 

90,747 

889,986 

137,370 


1,664 

4,220 

15,.512 

7,128 

16,093 

22,579 

13,658 

16,342 

85,900 

10,250 

4,627 

4,865 

53,831 

19,706 

37,758 

114,300 

229 

934 

56,000 

78,720 


Sales  tax 
per  capita 


valuation  on 
1962  roUt 

(in 
thousands) 


Sales  tax 
as  property 

tax  rate 
equivalentj 


6,501,600 

41,500 
4,525 
14,430 


1.00 
.75 


1,941,148 
91,184 

219,068 

79,121 

6,289 

214,859 
65,068 


584,405 

312,587 
64,327 
55,266 
24,973 
15,922 
148,492 
426,179 


41,500 

169,250 

2,148 

6,400 

5,813 

6,575 

11,000 

20,300 

2,551 

12,.300 

24,000 

5,331 


$.54 
15.89 
12.75 

5.74 
32.49 
19.39 

8.43 
36.57 
23.03 

5.34 
66.58 
73.13 
23.23 

9.64 

5.29 

15.43 

10,073.39 

7.77 
16.81 
17.98 


16.77 

4.85 
14.14 
14.36 


169,250 
5,500 


50,550 
4,433 


9,900 
3,410 


1,047,746 


44,434 
55,988 


100,422 
55,412 


50,550 

96,750 
7,330 
2,373 
2,,300 
2,450 
6,180 

20,992 


11.39 

1.73 

4.58 

21.88 

8.60 

7.56 

14.93 

5.57 

1.47 

7.38 

37.08 

25.77 


11.47 

16.58 

4.33 
17.85 
10.55 
21.70 
19.08 


96,750 


8,000 
2,819 


8,000 
2,550 


11.56 

3.23 

8.78 
23.29 
10.86 

6.50 
24.03 
20.. 30 


10.83 


5.55 
19.86 


21.73 


S8,028 
12,762 
19,527 
11,006 
27,781 
45,084 
52,738 
75,513 

211,934 
16,449 
28,543 
21.366 

127,947 
37,718 
36,486 

250,699 

257,622 
.3,313 
86,638 

124,402 


110,904 

4,602 
14,262 


294,928 
7,680 
12,772 
8,756 
12,394 
20,444 
18,492 
7,007 
18,739 
65,579 
14,414 


15,935 

94,227 

7,755 

610 

13,992 
5,234 


172,200 
17,885 
2,599 
5,355 
4,173 
9,478 
61,604 


26,815 
3.395 


26,318 


10.01 

.53 

1.01 

.37 

1.88 

.97 

.22 

.79 

.93 

.33 

1.08 

1.67 

.98 

.50 

.55 

.70 

.90 

.22 

1.09 

1.14 


.18 
1.39 
1.45 


.10 
.18 

1.10 
.57 
.40 
.80 
.61 
.05 
.48 

1.36 
.95 


.57 

.23 
1.02 
1.03 
1.54 
1.24 


.18 
.36 

2.13 
.47 
.38 

1.57 
.69 


.17 
1.65 
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LOCAL   SALES   TAX    RATE,   AMOUNT   OF    SALES   TAX    REVENUE    DISTRIBUTED    IN    THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION    ON    THE    1962    ROLL,   AND   SALES   TAX   AS   A    PROPERTY 

TAX   RATE   EQUIVALENT,  BY  CITY  AND  CQUNTY-Continued 


County  and  city 

Tax  rate 

(%) 

Revenue 
distributed 
(in  dollars) 

Population 
Jan.  1,  1963 

Sales  tax 
per  capita 

Assessed 

valuation  on 

1962  rollf 

(in 
thousands) 

Sales  tax 
as  property 

tax  rate 
equivalent! 

1 

2 

3 

4 

5 

6 

7 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

.358,835 

179,859 

1,.368 

24,253 

1C,240 

81,159 

582,523 

105,900 

936,916 

7,863 

204,572 

32,405 

206,5.50 

4,580 

1,831 

2,138 

1,680 

2,937 

22,618 

12,850 

31,200 

520 

19,353 

2,837 

J1.74 

39.27 

.75 

11.34 

9.67 
27.63 
25.75 

8.24 
30.03 
15.12 
10.57 
11.42 

$404,342 

19,440 

2,423 

2,355 

1,662 

5,894 

38,774 

18,922 

71,048 

742 

19,053 

2,725 

99,785 
3,101 

40,313 
5,725 

46,202 
6,727 
2,923 

1,6.34,068 

232,949 

16,842 

66,681 

83,464 

11,068 

2,773 

4,669 

128,314 

117,195 

105,378 

35,412 

42,712 

6,052 

141,619 

63,649 

7,721 

22,079 

4,449 

194,233 

18,556 

18,479 

5,842 

33,759 

140,370 
11,284 
1,.392 
4,225 
1,817 
20,482 

75,592 
1,953 

691,2.57 
15,253 
6,607 
8,379 

$0.09 

.93 

Del  Rey  Oaks 

.06 

1.03 

.98 

King  City*    

1..38 

1.50 

.56 

Salinas         ..  

1.32 

SandCitv 

1.06 

1.07 

Soledad                       

1.19 

Total 

2,531,893 

330,272 
22,282 

406,483 
47,517 

206,550 

71,300 
1,514 

22,917 
2,722 

12.26 

4.63 
14.72 
17.74 
17.46 

1.00 
.855 
.855 
.855 

.33 

.72 

1.01 

St.  Helena.      

.83 

Total                     

806,554 

187,495 
74,336 
33,236 

71,.300 

22,200 
4,876 
2,353 

11.31 

8.45 
15.25 
14.12 

1.00 
.85 
.85 

.41 

1.11 

Nevada  City           . 

1.14 

Total                       

295,067 

491,448 

2,662,820 

144,916 

878,704 

687,341 

29,826 

6,179 

6,627 

951,893 

1,304,487 

226,551 

261,925 

305,868 

34,651 

664,376 

420,788 

28,667 

116,494 

26,046 

2,881,946 

53,147 

21.3,491 

110,478 

235,944 

22,200 

925,450 

123,800 

9,880 

52,400 

50,700 

6,350 

622 

2,068 

64,100 

100,.300 

34,143 

10,000 

31,900 

4,312 

31,400 

36,493 

6,975 

10,500 

1,848 

120,700 

10,050 

12,950 

3,325 

35,200 

13.29 

.53 

21.51 

14.67 

16.77 

13.56 

4.70 

9.94 

3.20 

14.85 

13.01 

6.64 

26.19 

9.59 

8.04 

21.16 

11.53 

4.11 

11.09 

14.09 

23.88 

5.29 

16.49 

33.23 

6.70 

Orange  County 

Anaheim 

Brea 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

.03 
1.14 

.86 
1.32 

.82 

Cypress 

Dairyland 

Fountain  \alley 

.27 
.22 
.14 
.74 

1.11 

.21 

Laguna  Beach 

La  Habra 

.74 

.72 
.57 

.47 

Orange 

Placentia 

San  Clemente 

.66 
..37 
.53 

San  Juan  Capistrano 

.59 
1.48 

Seal  Beach                         .... 

.29 

Stanton 

Tustin 

Westminster 

1.16 

1.89 

.70 

Total  -- 

12,744,613 

320,681 
154,718 
20,122 
28,831 
8,977 
245,805 

925,450 

63,000 

5,586 

921 

3,197 

1,495 

14,850 

13.77 

5.09 
27.70 
21.85 
9.02 
6.00 
16.55 

Placer  County 

1.00 
.80 
.85 
.85 
.85 
.85 

.23 

Auburn 

1.37 

Colfax 

1.45 
.68 

Rocklin 

.49 
1.20 

Total 

779,134 

12.3,329 
16,523 

63,000 

11,550 
1,874 

12.37 

10.68 
8.82 

Plumas  County 

1.00 
.95 

.16 

Portola.- 

.85 

Total 

139,852 

1,265,614 
120,883 
50,331 
130,868 

11,550 

359,650 
10,800 
4,432 
6,023 

12.11 

3.52 

11.19 
11.36 
21.73 

Riverside  County                 

1.00 
.90 
.90 
.90 

.18 

.79 

Rpanmont 

.76 

Blythe 

1.56 
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LOCAL   SALES   TAX    RATE,   AMOUNT   OF   SALES   TAX   REVENUE    DISTRIBUTED   IN   THE 

1962-63    FISCAL    YEAR,    P0PULAT50N,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION   ON   THE    1962   ROLL,  AND   SALES   TAX   AS   A   PROPERTY 

TAX   RATE   EQUIVALENT,   BY   CITY   AND   COUNTY-Continued 


County  and  city 

Tax  rate 

(%) 

Revenue 
distributed 
(ill  dollars) 

Population 
Jan.  1,  1963 

Sales  tax 
per  capita 

Assessed 
raluation  on 

1962  roUt 

(in 
thousands) 

Sales  tax 
as  property 

tax  rate 
equivalentt 

1 

2 

3 

4 

5 

6 

7 

Riverside  County—Continued 

.90 
.90 
.90 
.90 
.90 
.90 
.95 
.90 
.90 
.90 

2,887 

49,394 
221,919 

30,533 
154,900 
298,157 
539,313 

31,712 
1,602,213 

24,887 

498 
5,580 

13,336 
2,432 
5,416 

11,000 

16.400 
2,992 

94,958 
2,559 

$5.80 
8.85 
16.64 
12.55 
28.60 
27.11 
32.88 
10.60 
16.87 
9.73 

$987 

3,606 

29,366 

4,313 

9,378 

16,136 

80,599 

2,772 

168,784 

3,076 

915,038 

7,295 

2,324 

1,600 

22,982 

472,152 

48,719 

10,063 

1,206 

978,873 
14,605 
14,284 
19,799 
19,515 
18,102 
4,860 
61,401 
40,903 
25,694 

141.428 
27,639 
10,572 

1,727,607 
32,229 
80,606 
33,871 
8,967 
62,403 
32,334 
15,153 
55,027 
41,597 
41,936 
946,150 

1,530,624 

466,574 
2,977 
36,559 
11,243 
3,466 
140,492 
16,366 

$0.29 

1.37 

.76 

.71 

1.65 

1.85 

.67 

1.14 

.95 

.81 

Total 

4,523,611 

4,331,583 

52,316 

20,451 

13,023 

309,965 

3,739,965 

359,650 

575,400 
5,425 
1,868 
1,039 
13,219 

222,600 

12.58 

7.53 
9.64 
10.95 
12.53 
23.45 
16.80 

1.00 
.85 
.85 
.85 
.85 
.85 

.47 

.72 

Gait           

.88 

.81 

1.35 

.79 

Total          

8,467,303 

63,527 

101.063 

9,982 

575,400 

16,250 
6,525 
1,046 

14.72 

3.91 
15.45 
9.54 

1.00 

.80 

1.00 

.13 

1.00 

.83 

Total 

174,572 

2,057,062 
209,679 
113,774 
225,943 
264,213 
224,028 
52,987 
662,816 
339,932 
168,667 

2,174,992 
149,938 
*73,849 

16,250 

572,050 
13,050 
11,750 
19,4.50 
15,000 
16,400 
4,590 
50,122 
28,350 
20,050 
92,384 
18,250 
8,259 

10.74 

3.60 
16.07 

9.68 
11.62 
17.61 
13.66 
11.54 
13.22 
11.99 

8.41 
23.54 

8.22 

8.94 

1.00 
.925 
.925 
.925 
.925 
.925 
1.00 
.925 
.925 
.925 
.925 
.925 
.925 

.21 

1.44 

.80 

1.14 

1.35 

1.24 

1.09 

1.08 

.83 

Rialto 

.66 

1.54 

.54 

.70 

Total           -  

6,717,880 

1,041,789 

53,638 

509,795 

111,562 

46,779 

603,584 

470,133 

65,621 

562,904 

576,680 

469,968 

8,162,406 

572,0.50 

1,146,950 
10,1.50 
46,900 
18,039 
3,124 
37,636 
21,621 
18,500 
31,020 
32,972 
28,800 
616,500 

11.74 

.91 
5.28 
10.87 
6.18 
14.97 
16.04 
21.74 
3.55 
18.15 
17.49 
16.32 
13.24 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

.06 

.17 

.63 

.33 

Del  Mar        

.52 

EI  Cajon 

.97 

1.45 

.43 

1.02 

1.39 

1.12 

.86 

Vista 

Total      

12,674,859 
17,.521,336 

833,909 
48„509 

387,871 

130,577 

31,041 

1,972,543 

154,491 

1,146,950 

749,400 

263,300 
1,811 
24,3.50 
9.350 
1.909 
89..500 
11,289 

11.05 

23.38 

3.17 
26.79 
15.93 
13.97 
16.26 
22.04 
13.69 

1.00 

1.00 
.95 
.95 
.95 
.95 
.95 
.95 

1.14 

.18 

1.63 

I,ndi                      

1.06 

1.40 

Tracy 

.94 

Total-. 

.       3,558,941 

263,300 

13.52 
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LOCAL   SALES   TAX    RATE,   AMOUNT   OF   SALES   TAX   REVENUE    DISTRIBUTED    IN   THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION    ON   THE    1962   ROLL,   AND    SALES   TAX   AS   A   PROPERTY 

TAX   RATE   EQUIVALENT,   BY   CITY   AND   COUNTY-ConMnued 


County  and  city 


1 


^an  Luis  Obispo  County. 

Arroyo  Grande 

Grover  City 

Paso  Robles* 

Pismo  Beach 

San  Luis  Obispo* 


TotaL 


San  Mateo  County 

Atherton 

Belmont 

Brisbane 

Burlingame* 

Colma 

Daly  City* 

Half  Moon  Bay 

Hillsborough 

Menlo  Park 

Millbrae 

Pacifica 

Redwood  City* 

San  Bruno 

San  Carlos* 

San  Mateo* 

South  San  Francisco. 
Woodside 


Total. 


Santa  Barbara  County. 

Guadalupe 

Lompoc 

Santa  Barbara* 

Santa  Maria 


Total. 


Santa  Clara  County. 

Ah-iso 

Campbell 

Cupertino 

Gilroy 

Los  Altos 

Los  Altos  Hills 

Los  Gatos* 

Milpitas 

Monte  Sereno 

Morgan  ffill 

Mountain  view 

Palo  Alto* 

San  Jose 

Santa  Clara 

Saratoga 

Sunnyvale 


Total. 


Santa  Cruz  County. 

Capitola 

Santa  Cruz 

Watsonville* 


Total. 


Tax  rate 


Shasta  County. 

Anderson 

Redding* 


Total. 


1.00 
.90 

1.00 
.90 

1.00 
.90 


1.00 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.95 


1.00 
.98 
.98 
.98 


1.00 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 
.91 


1.00 
.90 
.90 
.90 


1.00 
.90 

.85 


Revenue 
distributed 
(in  dollars; 


Population 
Jan.  1,  1963 


354,938 
73,193 
35,001 

138,720 
33,366 
454,557 


1,089,775 

1,189,173 

4,388 

126,103 

96,770 

717,149 

37,428 

538,398 

29,018 

5,300 

300,083 

18.3,328 

109,602 

865,655 

284,749 

480,279 

1,269,975 

850,576 

21,677 


7,109,651 

608,418 

28.943 

298,369 

1,531,122 

790,275 


3,257,127 

1,699,481 

10,510 

213,207 

145,224 

144,896 

217,411 

5,474 

312,641 

71,240 

603 

58,673 

795,796 

1,485,363 

4,797,599 

951,909 

53,266 

796,200 


11,759,493 

442,238 

12,856 

535,806 

298,388 


1,289,288 

462,712 

45,841 

543,880 

1,052,433 


92,100 
6,327 
5,675 
6,677 
1,774 

22,350 


92,100 

498,600 

7,774 

18,400 

4,476 

24,036 

500 

52,800 

1,957 

7,554 

27,203 

15,873 

23,150 

50,000 

31,850 

22,800 

73,400 

39,418 

4,132 


498,600 

218,650 

2,614 

20,050 

64,500 

27,736 


Sales  tax 
per  capita 


218,650 

785,850 

1,174 

14,450 

5  950 

7,800 

21,700 

3,472 

11,750 

10,050 

1,809 

3,262 

36,000 

52,329 

258,100 

78,300 

16,700 

66,100 


785,850 

92,9.50 

2,550 

27,250 

13,.305 


92,950 

68,200 
4,725 

14,585 

68,200 


3.85 
11.57 

6.17 
20.78 
18.81 
20.34 


11.83 

2.. 39 
.56 

6.85 
21.62 
29.84 
74.86 
10.20 
14.83 
.70 
11.03 
11.55 

4.73 
17.31 

8.94 
21  06 
17.30 
21.58 

5.25 


14.26 

2.78 
11.07 
14.88 
23.74 

28.49 


valuation  on 
1962  roUf 

(in 
thousands) 


14.90 

2.16 

8.95 
14.75 
24.41 
18.58 
10.02 

1.58 
26.61 

7.09 
.33 
17.99 
22.11 
28.39 
18.59 
12.16 

3.19 
12.05 


14.96 

4.76 

5.04 

19.66 

22.43 


13.87 

6.78 
9.70 
37.29 


192.073 
5.606 
5,491 

14.144 
3,547 

36,208 


934,723 

30.070 

24,897 

2,974 

64,405 

1,446 

60,911 

4,184 

34,713 

57,941 

31,751 

22,191 

177,616 
44,861 
51,895 

265,555 
92,783 
16,081 


421,953 
2,412 

21.114 
160.864 

42,863 


4,538,657 

2,871 

24,777 

15,302 

12,446 

50,309 

15,557 

30.458 

29,439 

3,481 

5,474 

70,946 

195,157 

532.464 

124,978 

39,336 

140,439 


191,599 

5,049 

53,796 

22,535 


157,463 
4,905 
42,174 


Sales  tax 
as  property 

ta.x  rate 
equivalent  j 


.18 
1.31 
.64 
.98 
.94 
1.26 


.13 

.01 

.51 

3.25 

1.11 

2.59 


.02 
.52 
.58 
.49 
.49 
.63 
.93 
.48 
.92 
.13 


.14 
1.20 
1.41 

.95 
1.84 


.11 
.37 
.86 
.95 

1.16 
.43 
.04 

1.03 
.24 
.02 

1.07 

1.12 
.76 
.90 
.76 
.14 
.57 


.23 

.25 

1.00 

1.32 


.29 

.93 

1.29 
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LOCAL   SALES   TAX    RATE,   AMOUNT   OF    SALES   TAX   REVENUE    DISTRIBUTED    IN   THE 

1962-63    FISCAL    YEAR,    POPULATION,    SALES    TAX    PER    CAPITA,    ASSESSED 

VALUATION    ON    THE    1962   ROLL,   AND   SALES   TAX   AS   A   PROPERTY 

TAX   RATE    EQUIVALENT,   BY   CITY   AND   COUNTY-Continued 


County  and  city 


Sierra  County. 
Loyaltou — 


Total. 


Siskiyou  County. 

Dorris.. 

Dunsmuir 

Etna 

Fort  Jones 

Montague* 

Mt.  Shasta 

Tulelake 

Weed 

Yreka* 


Total- 


Solano  County. 

Benicia* 

Dixon 

Fairfield 

Rio  Vista. . . 

Suisun 

Vacaville 

Vallejo 


Total- 


Sonoma  County.. 

Cloverdale* 

Healdsburg*..- 

Petaluma 

Rohnert  Park§. 
Santa  Rosa*..- 

Sebastopol 

Sonoma 


Total. 


Stanislaus  County. 

Ceres 

Modesto 

Newman 

Oakdale 

Patterson* 

Riverbank 

Turlock 


TotaL 


Sutter  County. 

Live  Oak 

Yuba  City*. 

Total.- - 


Tehama  County. 

Corning. 

Red  Bluff 

Tehama 


Total... - 

Trinity  County. 

Tulare  County.. 

Dinuba 

Exeter*.- 

Farmersville.. 
Lindsay 


Tax  rate 
(%) 


Revenue 
distributed 
(in  dollars) 


1.00 

1.00 

.90 

.90 


.90 
.90 


1.00 
.875 
.875 
.875 
.875 
.875 
.875 
.875 


.00 

.00 

.925 

.925 

.925 

.925 

.00 

.925 


1.00 
.85 
.70 


1.00 

.87 
.87 
.87 


1.00 

1.00 
.95 
.95 
.95 
.95 


11,994 


20,982 

118,761 

5,319 

29,081 

4,182 

10,277 

6,440 

41,156 

20,289 

40,451 

115,248 


Population 
Jan.  1,  1963 


391,204 

247,375 
31,058 
67,052 

208,644 
66,605 
24,541 

123,523 

714,315 


1,483,113 

929,103 
37,011 
82,250 

223,105 
9,890 

743,446 
86,141 
54,750 


2,165,696 

665,422 
32,284 
1,091,894 
42,956 
90,700 
50,135 
26,250 
218,632 


2,218,279 

227,587 

19,507 

147,250 


394,344 

100,044 

52,834 

164,247 

350 


317,475 

58,456 

613,460 

112,041 

53,520 

17,499 

83,080 


2,400 
936 


2,400 

33,850 
973 

2,873 
596 
483 
782 

2,272 
950 

4,686 

4,807 


Sales  tax 
per  capita 


33,850 

148,000 
6,070 
3,350 
18,050 
2,616 
2,470 
11,750 
60,964 


148,000 

161,550 
2,848 
4,822 

14,200 
3,113 

33,800 
2,796 
3,029 


161,550 

166,150 
4,484 
41,050 
2,148 
4,986 
2,429 
2,786 
9,134 


166,150 

34,550 
2,276 
13,200 


34,550 

27,400 

3,006 

7,500 

261 


27,400 
9,450 

177,550 

6.238 
4,264 
3,042 
5,397 


5.00 
9.60 


8.74 

3.51 

5.47 
10.12 

7.02 
21.28 

8.24 
18.11 
21.36 

8.63 
23.98 


Assessed 
valuation  on 

1962  relit 

(in 
thousands) 


11.56 

1.67 
5.12 
20.02 
11.56 
25.46 
9.94 
10.51 
11.72 


10.02 


13.41 


13.35 

6.59 
8.57 
11.16 


11.41 

3.65 
17.58 
21.90 

1.34 


11.59 
6.19 

3.46 
17.96 
12.55 

5.75 
15.39 


Sales  tax 
as  property 

tax  rate 
equivalent  t 


7,065 
460 


71,498 
1,457 
3,125 
522 
492 
1,565 
2,494 
1,107 
2,460 
6,451 


193,580 
10,208 
4,431 
19,846 
4,802 
1,592 
13,027 
67,169 


280,854 
5,721 
7,489 
21,989 

75,786 
6,051 
5,732 


257,045 
3,502 
65,024 
2,879 
4,951 
4,909 
3,671 
13,299 


103,870 
2,087 
28,053 


71,112 

4,585 

12,459 

293 


14,448 

348,060 
8,066 
8,437 
1,523 
7,915 


.17 
1.95 


.17 

.37 

.93 

.80 

2.09 

.41 

1.65 

1.83 

1.64 

1.79 


.13 
.30 
1.51 
1.05 
1.39 
1.54 
.95 
1.06 


.33 

.65 

1.10 

1.01 


.142 


.26 
.92 
1.68 
1.49 
1.83 
1.02 
.72 
1.64 


.22 
.93 
.52 


.14 
1.15 
1.32 

.12 


.40 

.18 
1.39 

.63 
1.15 
1.05 
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LOCAL   SALES   TAX    RATE,   AMOUNT    OF   SALES    TAX    REVENUE    DISTRIBUTED    IN    THE 

1962-63   FISCAL   YEAR,   POPULATION,   SALES   TAX    PER   CAPITA,   ASSESSED 

VALUATION  ON  THE   1962  ROLL,  AND  SALES  TAX  AS  A  PROPERTY 

TAX  RATE  EQUIVALENT,  BY  CITY  AND  CQUNTY-Continued 


County  and  city 

Tax  rate 

RevoMuc 
distributed 
(in  dollars) 

Population 
Jan.  1,  1963 

Sales  tax 
per  capita 

Assessed 

valuation  on 

1962  roUt 

(in 
thousands) 

Sales  tax 
as  property 

tax  rate 
equivalentt 

1 

2 

3 

4 

5 

6 

7 

Tulare  County — Continued 

.95 
.95 
.95 
.95 

267,.537 
263,445 

476,815 
24,409 

9,011 
14,157 
17,000 

2,623 

$29.69 
18.61 
28.05 
9.31 

$21,893 

24,641 

35,497 

1,970 

$1.22 
1.07 
1.34 
1.24 

Tulare* 

Total 

1,911,806 

101,219 
97,961 

177,550 

15,250 

2,968 

10.77 

6.64 
33.01 

45,149 

5,836 

538,318 

4,866 

8,795 

74,067 

7,904 

53,224 

17,714 

151,652 

27,792 

2,095 

30,783 

68,885 

32,623 

911 

$23,844,356 
S3.3,.326,914 
$33,326,914 

Tuolumne  County         -- 

1.00 

.88 

.22 
1.68 

Sonora*    

Total 

199,180 

968,913 
63,024 
90,806 

789,454 
49,270 

855,953 

173,404 

15,250 

243,700 
4,808 
4,495 
49,800 
12,450 
33,400 
13,279 

3.98 
13.11 
20.20 
15.85 

3.96 
25.63 
13.06 

Ventura  County 

1.00 
.967 
.967 
.967 
.967 
.967 
.967 

.18 
1..30 
1.03 
1.07 

.62 
1.61 

.98 

Ojai 

Total 

2,990,824 

697,177 
79,443 
23,763 

220,122 

243,700 

74,600 
10,600 
2,078 
14,022 

12.27 

9.35 
7.49 
11.44 
15.70 

Yolo  County .  ._ 

1.00 
.80 
.80 
.80 

.46 

.29 

1.13 

.72 

Davis* 

Woodland*  -- 

Total 

1,020,505 

211,779 

408,761 

6,088 

74,600 

40,900 

9,553 

849 

13.68 

5.18 
42.79 
7.17 

1.00 
.763 
1.00 

.31 
1  25 

Marysville* 

Wheatland     

!67 

Total 

626,628 

40,900 

15.. 32 

Total  distributed  to  cities  . 

$205,434,586 
155,786,334 

12,171,577 
17,391,000 

$16.88 
$3.21 

$0  86 

$0  17 

Grand  total              

$261,220,920 

17,391,000 

$15.02 

$0  78 

*  This  city  assessed  common  property  and  collected  its  own  property  tax  in  1962.  Counti  es  assessed  common  property  and 

collected  taxes  for  cities  not  so  designated. 
t  Values  as  equalized  for  all  local  taxation  except  for  the  cities  asterisked  which  are  equalized  for  city  taxation.  Most  of 

the  latter  group  have  been  equalized  for  city  taxation  at  ratios  greater  than  that  used  by  the  county.  The  aggregate 

assessed  valuation  for  all  asterislied  cities  was  1 .  27  times  the  aggregate  assessed  valuation  of  the  same  properties  as 

equalized  for  county  taxation, 
t  Per  $100  od  assessed  valuation. 
§  Palmdale  contracted  for  state  collection  on  October  1,  1962,  distributions  shown  in  column  3  are  based  on  collections 

for  two  quarters;  Hidden  Hills  contracted  for  state  collection  on  July  1,  1962,  distributions  shown  in  column  3  are 

based  on  collections  for  three  quarters. 

#  This  figure  excludes  $595,317  that  was  collected  in  the  second  quarter  of  1960  and  impounded  pending  decision  on  liti- 

gation brought  by  the  City  of  Commerce.  This  amount,  including  interest,  was  distributed  in  the  1962-63  fiscal  year. 
§  Victorville  contracted  for  state  collection  on  October  1,  1962,  distributions  shown  in  column  3  are  based  on  collections 

for  two  quarters. 
§Rohnert  Park  contracted  for  state  collection  on  October  1.  1962,  distribution  shown  in  column  3  are  based  on  collections 

for  two  quarters. 

Source:   State  Board  of  Equalization,  Annual  Report,  1962-63. 
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APPENDIX  D-1 

The  Counties'  View  of  Their  Own  Revenue  System,  statement  by 
Wm.  R.  MocDougoll,  general  counsel  and  manager,  County  Super- 
visors Association  of  California,  to  the  Assembly  Committee  on 
Revenue    and    Taxation,    Fresno,    California,    January    29,     1964. 

Mr.  Chairman  and  Gentlemen  of  the  Committee : 

While  California  counties  are  always  willing  to  cooperate  m  legis- 
lative interim  committee  studies,  it  is  a  rare  thing  when  the  counties 
are  actually  delighted  by  such  a  study.  Your  investigation  of  California 
revenue  and  taxation  i^roblems  is  that  rare  thing.  We  are  excited  over 
its  possibUities— and  welcome  joyously  your  official  look  into  our  58 
county  purses.  Since  we  are  taking  your  important  studies  this  seri- 
ously, we  have  examined  all  the  fiscal  policies  declared  by  the  County 
Supervisors  Association  of  California  since  World  War  II.  This  exami- 
nation was  conducted  by  our  tax  committee  and  its  findings  were  gone 
over  at  great  length  by  the  association's  entire  board  of  directors.  Thus, 
we  are  able  to  lay  before  you  today  a  comprehensive  collection  of  the 
beliefs  of  California  counties  respecting  their  finances. 

We  find  that  we  have  40  policies  currently  in  effect,  all  of  which 
bear  on  the  broad  subject  of  your  study.  It  is  our  intention  here  today 
to  place  these  policies  officially  into  your  record. 

Fortunately,  you  have  provided  for  us  a  framework  of  classification 
for  those  policies  and  we  have  used  that  in  classifying  them.  Our  dis- 
cussion, then,  will  be  within  the  framework  of  the  10  principal  questions 
which  have  been  determined  by  your  committee  to  be  the  guideposts 
for  your  large-scale  investigation. 

I  will  wish  to  comment  briefly  on  each  question  and  upon  those 
county  policies  which  bear  upon  it.  You  will  note  that  each  of  our 
policies  is  set  forth  in  this  statement  under  the  question  upon  which 

Your  "first  question  inquires  what  will  the  local  government  be  in  the 
years  ahead  and  how  will  these  needs  be  met? 

Even  though  we  are  one  of  your  "best  customers,"  we  cannot  essay 
to  answer  this  question  with  any  degree  of  certainty.  We  do  know  that 
county  government  revenue  needs  in  the  years  ahead  will  positively  be 
greater  than  thev  are  now.  We  would  suggest  to  your  analysts  that  they 
project  county  needs  into  the  future  on  a  basis  which  will  include  all 
three  of  the  following  factors : 

(1)  Normal  charted  growth  based  on  past  experience  with  considera- 
tion of  factors  such  as  population  increase  which  influence  county  costs. 

(2)  Growth  based  on  additional  services  being  undertaken  by  county 
government— some  being  local  in  nature  on  request  of  the  county  resi- 
dents—and some  being  state  in  nature,  by  virtue  of  new  duties  imposed 
upon  counties  by  the  Legislature.  -,  •     -i 

(3)  Growth  based  on  whatever  inflation  is  to  be  experienced  m  the 

dollar. 

We  feel  that  all  three  of  these  factors  will  combnie  to  produce  revenue 
needs  even  bevond  the  heavy  demands  of  today. 

Meeting  these  needs  will  be  a  mutual  problem  upon  whose  solution 
we  must  all  work  together.  We  do  not  look  for  any  radical  departure 
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from  the  traditional  methods  of  meeting  these  needs.  It  is  our  feeling 
that  the  increased  revenues  will  be  provided  in  part  by  additional  local 
tax  levies  (hopefully  not  in  the  property  tax  field)  and  partly  by  state 
aid  for  state  programs  administered  by  the  counties  and  partly  by 
shared  revenues  collected  centrally  by  the  state. 

This  you  will  recognize  as  the  pattern  which  has  already  evolved  in 
California.  It  has  worked  reasonably  well  through  some  very  rough 
times. 

You  next  ask  if  local  government  expenditures  can  be  reduced  in  any 
way.  The  obvious  answer  is,  of  course,  "Yes,  by  reducing  services." 
At  first  blush,  this  might  seem  to  be  an  impertinent  answer,  but  I  assure 
you  that  it  is  not.  California  county  expenditures  are  the  composite 
product  of  local  demands  for  services  and  state  law  requirements  of 
services.  To  achieve  any  substantial  reduction,  specific  services  now 
being  provided  by  county  government  would  have  to  be  transferred  to 
another  level  of  government  or  discontinued  entirely.  I  can  say  flatly, 
and  be  almost  sure  that  I  am  right,  that  most  California  county  boards 
of  supervisors  would  willingly  discontinue  any  special  county  govern- 
ment service  at  any  time  the  public  asked  for  it.  There  is  just  not 
support  for  such  action  and  there  is  constant  demand  both  for  in- 
creased service  and  for  new  types  of  services.  Likewise,  we  will  im- 
mediately discontinue  any  of  the  things  mandated  upon  us  by  the 
state  the  moment  the  Legislature  changes  the  law  making  such  pro- 
grams mandatory  upon  us. 

County  government,  particularly,  is  in  the  field  of  services  which  are 
not  optional.  We  do  not  deal  in  the  ' '  frills  of  government. ' '  The  needy 
must  be  fed,  the  ill  must  be  hospitalized  and  the  bad  must  be  incar- 
cerated. These  are  the  services  and  programs  which  account  for  most  of 
county  government  expenditures. 

In  smaller,  less  spectacular  ways,  we  are  constantly  at  work  in  Cali- 
fornia counties  endeavoring  to  reduce  expenditures  through  greater 
efficiency.  We  are  happy  to  report  that  we  now  have  central  administra- 
tive offices  in  over  40  counties.  This  is  typical  of  the  modern  adminis- 
tratiA'e  and  organization  devices  we  use  to  increase  operations  efficiency. 

Two  of  our  standing  policies  bear  on  this  question.  Expenditures  are 
tending  to  be  reduced : 

"by  continually  worked  on  modernization  of  county  budgets  and 
fiscal  procedures, 

"by  continually  urging  reduction  in  the  multiple  number  of  special 
funds  in  counties." 

The  tremendous  load  now  being  carried  by  the  property  tax  is  already 
before  this  committee  in  all  its  awfulness.  We  will  not  burden  your 
record  with  further  statistical  proof  of  the  weight  of  this  load. 

The  property  tax  has,  of  course,  not  reached  a  legal  limit,  but  we  in 
county  government  do  think  that  for  all  practical  purposes  it  has 
reached  a  ivorking  limit. 

Were  it  not  for  the  continuous  growth  of  California  with  its  direct 
effect  on  property  values,  the  load  of  the  property  tax  would  be  proving 
itself  close  to  unbearable  right  now.  What  gives  us  some  sleepless  nights 
in  county  government  is  the  thought  that  we  have  arrived  at  this  situa- 
tion in  times  of  prosperity  and  economic  growth.  There  is  not  one  bit 
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of  reserve  left  in  the  property  tax  base  to  cope  with  the  many  problems 
which  would  arrive  during  a  period  of  economic  adversity.  In  fact,  we 
would  then  see  a  sharp  rise  in  property  tax  delinquency  based  on  the 
present  property  tax  load. 

Your  questions  as  to  whether  an  absolute  ceiling  on  the  property  tax 
should  be  imposed  by  the  Legislature,  of  course  receives  an  answer  of 
an  emphatic  "No!"  "from  California  county  government. 

' '  CSAC  opposes  limitations  of  assessments  or  tax  on  county  prop- 
erty tax  base  or  rates.  ] 
' '  CSAC  opposes  an  in  lieu  tax  on  motor  boats  which  levy  would  tax 
motor  boats  in  the  same  manner  as  automobiles. ' ' 

As  far  as  counties  are  concerned,  there  is  no  legal  ceiling  of  the  prop- 
erty tax  at  present.  Counties  have  regarded  their  home-rule  powers  here 
as  a  matter  of  sacred  trust.  Our  record  speaks  for  itself.  Counties  have 
been  reluctant  at  all  times  to  increase  their  tax  rates  and  California 
history,  even  in  these  postwar  growth  years,  has  been  a  story  of  par- 
simony and  frugality  in  county  budgeting.  We  will  continue  this 
philosophy. 

In  addition,  any  arbitrary  ceiling  on  the  county  tax  rate  would 
render  us  powerless  to  execute  the  vast  programs  you  have  assigned 
to  county  government  to  do  for  you.  We  must  administer  the  welfare 
programs.  We  must  provide  hospitals  for  the  needy  sick.  We  must 
preserve  law  and  order.  We  must  provide  a  court  system.  We  must 
guard  the  public  health.  We  must  provide  roads  to  feed  and  to  supple- 
ment the  great  state  highway  system.  We  must  do  these  and  dozens  of 
other  things,  not  of  our  own  choosing,  but  because  they  are  assigned 
to  us  by  law. 

This  committee  is,  of  course,  searching  for  new  revenue  sources  to 
supplement  and  to  replace  partially  the  property  tax.  We  are  happy 
to  join  in  that  search  with  you  but  we  have  no  magic  answers  to  offer 
at  the  beginning  of  1964.  We  know  that  you  will  consider  every  pos- 
sible alternative  to  the  property  tax. 

We  particularly  request  your  consideration  of  the  income  tax  as 
a  supplement  or  alternative  to  part  of  the  existing  property  tax.  Such 
a  tax  as  levied  by  and  for  the  benefit  of  local  governments  should, 
nevertheless,  be  collected  by  the  state.  Taxpayers  must  not  have  the 
burden  of  additional  records  and  returns. 

You  asked  if  the  present  tax  relationships  between  levels  of  govern- 
ment are  adequate.  We  believe  they  are  reasonably  adequate.  Cali- 
fornia has  gone  through  some  trying  times  since  1945  and  we  have 
done  this  with  the  fiscal  fiascos  which  have  characterized  the  experi- 
ence of  other  states  and  their  local  governments. 

We  do  have  one  firm  principle  which  we  do  emphasize  at  every  pos- 
sible opportunity.  ^^ 
"The  property  tax  field  should  not  be  entered  by  the  state. 

We  welcome  your  investigation  into  the  question  of  whether  the  state 
should  pay  local  government  an  amount  equivalent  to  that  removed 
from  the  tax  rolls  by  exemption.  We  have  long  felt  that  exemptions 
which  are  voted  on  a  statewide  basis  should  be  financed  on  a  statewide 
basis. 
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While  the  property  tax  burden  is  now  close  to  its  absolute  maximum, 
there  continues  to  exist  in  the  state-favored  groups  who  are  just  as 
able  as  anyone  else  to  pay  their  share  of  the  current  tax  burden  but  are 
excused  by  special  law  from  doing  so. 

The  sentiment  behind  all  of  these  exemptions  is  kindly  and  in  the 
nature  of  providing  an  indirect  subsidy.  The  trouble  is  that  the  extent 
of  this  is  never  really  understood  since  it  is  a  silent  payment  through 
excuse  from  taxation  borne  by  everybody  else. 

Specifically,  our  policies  include  the  following: 

''CSAC  endorses  legislation  where  state  is  to  reimburse  local 
jurisdictions  for  tax  losses  due  to  veterans  exemption." 

"CSAC  supports  in-lieu  tax  measures  for  state  beaches  and 
parks. ' ' 

"CSAC  opposes  legislation  which  increases  veterans  exemp- 
tion." 

"CSAC  endorses  legislation  providing  that  only  California  vet- 
erans who  were  residents  at  time  of  entry  into  the  service  are 
eligible  for  veterans  exemption  but  amend  to  include  all  veterans 
eligible  and  entitled  to  exemption  on  operative  date  of  this  consti- 
tional  amendment." 

''CSAC  supports  specification  of  information  to  be  incorpo- 
rated in  veterans  property  tax  exemption  affidavit,  also  rebuttal 
information  as  to  nonresidents  and  careful  administration  of  the 
program." 

' '  CSAC  supports  measures  for  taxing  publicly  owned  utilities. ' ' 

You  ask  if  the  great  proliferation  of  the  units  of  government  is 
putting  too  much  pressure  on  the  property  tax. 

We  think  that  it  is.  The  existence  of  several  thousand  special  dis- 
tricts in  addition  to  the  cities,  the  counties  and  the  schools,  has 
strained  the  property  tax  much,  particularly  when  one  considers  that 
every  one  of  these  governmental  units  uses  the  property  tax  as  a 
revenue  base.  We  welcome  the  new  legislation  now  becoming  operative 
where  there  is  a  local  agency  formation  commission  in  each  county 
which  can  exercise  control  of  the  creation  of  new  units  of  government 
and  control  of  growth  of  existing  units.  A  partial  solution  to  this 
problem  is  thus  now  in  the  hands  of  every  county  and  its  cities  on  a 
home  rule  basis.  We  are  pleading  with  them  to  use  this  new  power 
wisely  and  well. 

You  ask  which  functions  now  performed  by  cities  and  counties  could 
be  transferred  to  another  level  for  more  efficient  administration. 

We  have  no  specific  recommendations  to  make  here.  We  feel  that  the 
great  progress  we  have  made  in  the  last  10  years  in  city-county  cooper- 
ation is  providing  an  answer  to  this  question.  We  have  documented  over 
3,000  instances  of  consolidation  of  functions  between  cities  and  coun- 
ties. We  could  hardly  have  a  better  record!  Progress  here  is  continuing 
— it  merits  your  endorsement  and  it  needs  your  stimulation.  However, 
we  do  not  need  legislation  making  such  transfers  mandatory. 

For  example,  we  have  achieved  almost  complete  consolidation  of  the 
public  health  function  with  the  passage  of  time  and  the  growth  of 
understanding  being  the  principal  factors.  By  July,  there  will  probably 
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be  only  four  independent  city  health  departments  operating  in  the 
entire  state. 

We  are  making  like  progress  in  the  field  of  assessment  of  property 
and  collection  of  property  taxes.  Cities  maintaining  duplicate  services 
here  are  merely  indulging  in  a  political  luxury  which  their  taxpayers 
tolerate  largely  because  they  do  not  realize  it  exists.  The  vast  majority 
of  cities  have  already  moved  to  use  county  services  here.  This  is  the 
kind  of  progress  which  should  be  encouraged  and  which  will  produce 
more  efficient  administration.  It  will  provide  the  additional  dividend  of 
the  major  benefits  of  regional  government  without  the  need  of  creating 
any  new  third  level  of  local  government. 

We  have  several  policies  bearing  on  your  question  as  to  whether  or 
not  the  property  tax  is  an  equitable  tax  at  present.  You  will  see  that 
the  general  tenor  of  county  philosophy  is  that  the  property  tax  is  an 
equitable  tax  save  to  the  extent  that  it  has  become  inequitable  through 
surgery  upon  it  caused  by  exemptions  from  it. 

"CSAC  urges  State  Administration  and  Legislature  to  give  im- 
mediate attention  to  each  ol  the  partnership  programs  meriting 
financial  costs  sharing  adjustments  and  until  such  adjustments 
are  made,  not  to  embark  on  new  governmental  programs  or  expand 
existing  programs  in  fields  of  health,  welfare,  corrections,  et  al." 

"CSAC  opposes  any  legislation  that  would  give  taxing  power 
to  any  appointive  state  agency  without  a  prior  vote  of  the  people 
in  the  areas  involved." 

"CSAC  should  meet  by  insistent  and  vigorous  county  effort  any 
renewed  efforts  to  revive  the  rejected  multi-million-dollar  tax  shift 
from  state-assessed  property  to  common  property  owners." 

' '  CSAC  opposes  state  in-lieu  taxes  on  boats  and  other  property 
not  now  assessed  at  the  state  level.  This  does  not  apply  as  opposi- 
tion to  CSAC  long-standing  policy  of  supporting  in-lieu  payments 
on  state  beaches  and  parks." 

Generally,  you  ask  if  new  exemptions  to  the  property  tax  base  should 
be  allowed.'  The  county  answer  to  this  question  will  be  no  news  to  this 
committee.  We  have  been  appearing  before  you  and  your  predecessors 
for  over  50  years,  urging  that  the  property  tax  base  be  retained  intact. 
We  firmly  feel  that  any  present  difficulty  with  the  property  tax  comes 
from  the  general  heavy  burden  of  the  tax  itself  and  not  from  the  fact 
that  it  applies  to  any  identifiable  small  group  of  people  with  special 
problems.  The  nature  of  the  property  tax,  its  amount  and  its  manner 
of  collection  all  combine  to  make  it  an  unpopular  and  onerous  tax. 
It  is  only  natural  for  any  identifiable  group  with  problems  to  suggest 
that  the  answer  to  their  problem  is  an  exemption  which  will  shift  the 
burden  to  the  remaining  taxpayers.  . 

I  submit  for  the  record  the  following  array  of  county  policies  on 

this  subject: 

''Property  tax  must  be  preserved  without  further  inroads  on 

its  base."  i    •  i  •         £ 

"CSAC  opposes  legislative  moves  which  call  for  shrinking  ot 

the  county  tax  base. ' ' 
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''CSAC  opposes  any  cut  into  county  tax  base  by  further  liberali- 
zation of  property  tax  exemptions." 

"CSAC  opposes  legislation  which  would  exempt  all  personal 
property  from  taxation." 

"CSAC  opposes  legislation  which  provides  that  personal  prop- 
erty consisting  of  only  household  goods  and  personal  effects  of 
every  householder,  is  exempt  from  personal  taxation  with  the 
understanding  that  a  more  uniform  approach  be  sought  in  assess- 
ing household  goods  and  personal  effects,  bearing  in  mind  that  any 
method  substituted  for  present  practices  should  continue  to  produce 
comparable  revenues." 

CSAC  takes  no  action  on  proposal  to  allow  tax  exemption  for 
bomb  shelters. ' ' 

"CSAC  opposes  legislation  which  provides  for  tax  exemption 
for  ^noncompetitive  raw  materials  imported  into  California." 

"CSAC  opposes  legislation  in  Congress  in  re  tax  exemption 
or  evasion  by  barley  or  other  producers  participating  in  the 
Commodity  Credit  Corporation  stabilization  program." 

"CSAC  opposes  legislation  which  exempts  from  taxation  posses- 
sory interests  of  private  owners  using  publicly  owned  land. ' ' 

CSAC  opposes  freezing  assessments  in  any  class  of  property. ' ' 

You  asked  if  the  emphasis  on  the  property  tax  should  be  shifted  to 
land  values. 

We  believe  that  it  should  not. 

"CSAC  opposes  the  single  tax  on  land,  as  an  unworkable  tax 
theorj^  in  modern  times." 

You  asked  if  there  should  be  a  standard  ratio  of  assessment,  pre- 
sumably one  fixed  in  percentage  points  by  statute. 

"CSAC  opposes  a  fixed  standard  ratio  of  assessed  value  to 
market  value  established  by  law." 

You  inquire  if  a  better  system  of  tax  appeals  is  needed.  By  this,  we 
assume  you  mean  appeals  from  assessed  valuation  determined  bv  county 
assessors. 

We  feel  that  the  present  system  of  annual  sessions  of  county  boards 
of  equalization  works  well.  There  would  seem  to  be  no  need  for  addi- 
tional machinery. 

The  volume  problem  which  was  critical  in  Los  Angeles  County  is 
being  solved  by  the  new  tax  appeals  boards  being  created  by  that 
county.  There  is  no  need  for  such  boards  in  the  other  counties  where 
the  normal  volume  of  appeals  before  the  county  board  of  equalization 
each  July  is  easily  handled.  Our  policies : 

"Procedures  of  county  boards  of  equalization  should  be  evalu- 
ated and  instructional  institutes  held  in  each  of  the  regional 
associations  of  CSAC." 

"CSAC  does  not  oppose  creation  of  tax  appeals  boards  in 
counties  with  over  400,000  population  if  sought  by  boards  of 
supervisors  in  such  counties." 
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Like  you  we  are  deeply  interested  in  the  improvement  of  assessment 
practices.  Our  policies  in  this  field  speak  for  themselves.  They  demon- 
strate positively  that  this  is  one  of  the  prime  fields  of  interest  ot  Cali- 
fornia county  government. 

"CSAC  endorses  legislation  which  changes  tax  lien  date  from 
first  Monday  in  March  to  December  31  and  moving  tax  calendar 
ahead  almost  two  months. " 

"CSAC  approves  in  principle  legislation  which  would  provide 
for  the  assessment  of  business  inventories  on  the  arithmetic  aver- 
ao-e  of  the  assessed  value  of  such  property.  It  opposes  any  optional 
feature  wherein  taxpayer  may  elect  to  choose  either^ the  present 
method  of  taxation  or  the  average  inventory  method."     _ 

"CSAC  pledges  continuing  cooperation  to  State  Association  ot 
County  Assessors  in  general  field  of  improving  property  tax  ad- 
ministration." ,.       •  1     1  + 

"All  boards  of  supervisors  are  urged  to  furnish  the  county  as- 
sessor with  adequate  space,  staff,  maps,  equipment  and  reasonable 

travel  expenses."  -r^-  •  •       ^f 

"CSAC  endorses  provision  of  adequate  staff  for  the  Division  ot 
Assessment  Standards  in  the  State  Board  of  Equalization  to  aid 
and  assist  assessors." 

' '  CSAC  endorses  visual  education  and  the  preparation  ot  iocaiiy 
applicable  films,  filmstrips  or  slides  to  be  used  in  furthering  public 
education  on  assessment  practices  and  the  local  tax  base. 

"CSAC  recommends  legislation  which  would  require  documents 
transferring  title  to  have  affixed  thereto,  internal  revenue  stamps, 
prior  to  the  recording  of  such  documents." 

"CSAC  recommends  a  uniform  practice  in  county  government, 
whenever  such  is  practicable  and  feasible,  whereby  the  county  tax 
collector  in  each  county  shall  itemize  and  clearly  show  by  dollar 
figures  on  each  tax  bill  the  amount  of  taxes  for  county,  cities, 
schools  districts. "  „      „ 

' '  CSAC  does  not  oppose  permissive  measures  providing  tor  tur- 
nishing  of  duplicate  tax  bills  to  lending  agencies  upon  request.       ^  ^ 
"CSAC  opposes  proposals  to  mail  notices  of  delinquent  taxes. 
"CSAC  opposes  any  proposal  offering  special  tax  discounts  tor 
early  tax  payments." 
We  share  your  interest  in  equalization  of  the  property  tax  both  inter- 
county  and  intracounty.  We  are  grateful  for  the  leadership_  of  the 
State  Board  of  Equalization  over  the  years  m  giving  California  ettec- 
tive  intercounty  equalization  and  in  assisting  us  m  providing  the  cer- 
tainty of  intracounty  equalization.  Intracounty  equalization  is  properly 
a  local  problem.  It  is  easily  policed  locally.  The  provision  of  proper 
funds  and  staff  for  the  assessor,  the  continuing  direct  interest  ot  the 
public  in  their  property  taxes  and  the  increasing  knowledge  of  the 
public  about  the  peculiar  features  of  the  property  tax  wi  1  al   combine 
to  make  ridiculous  even  the  suggestion  that  there  is  not  intracounty 
equalization  throughout  the  state.  We  pledge  ourselves  to  continuous 
educational  projects  here  in  cooperation  with  the   County  Assessors 
Association. 
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.Jfl'-'Jt  ^""''^  i^^q^V^ies  of  taxable  resources  between  government 
units  at  the  same  level  can  be  reduced. 

.  JJ;'"  \T%  ""^  .^u^  T'*  ^^^'"^^  ^"^^  continuous  problems  which 
we  have.  We  feel  that  there  is  no  simple  and  no  complete  answer.  The 
partial  solution  at  which  we  seem  to  have  arrived  mav  have  to  suffice 
tor  some  time  to  come.  It,  of  course,  consists  of  the  use"' of  several  types 
of  taxation  and  several  types  of  tax  base  in  financing  the  programs 
whicli  are  the  most  expensive.  For  instance,  our  huge^  $800,000  000  a 
year  social  welfare  program  in  California  is  financed  in  partnership  by 
the  county,  state  and  federal  governments  with  all  three  contributing 
from  their  treasuries,  which,  in  turn,  are  fed  by  different  tax  bases 
Even  so,  the  burden  carried  by  the  property  tax  here  is  notoriously 
heavy  and  1963  welfare  legislation  further  compounded  existing  inequi- 
ties among  counties.  As  a  result,  we  still  have  such  situations  as  the 
mountain  Counties  of  Mono  and  Inyo  sitting  side  by  side  with  the  wel- 
fare property  tax  rate  of  one  being  10  times  that  in  the  other  Similar 
disparities  exist  m  metropolitan  areas  with  the  welfare  tax  rate  differ- 
ences between  the  neighboring  Counties  of  San  Bernardino  and  Orange 
being  on  a  three-to-one  ratio. 

We  will  continue  to  work  with  the  Legislature  in  chipping  away  at 
these  problems  as  best  we  can.  We  will  pray  that  this  particular  com- 
mittee will  come  up  with  the  grand  solution ! 

You  ask  if  cities  should  be  required  to  give  up  assessing  functions 
which  duplicate  those  of  the  counties. 

We  very  definitely  feel  that  time  itself  will  provide  opportunity  to 
eliminate  the  remaining  duplicating  assessing  functions.  Recent  studies 
m  the  few  large  cities  still  maintaining  their  own  assessing  office  indi- 
cate that  the  proponents  of  maintaining  the  expensive  duplicate  office 
are  running  out  of  reasons  for  justification.  Time  and  an  informed  pub- 
lic will  provide  the  answer  in  the  best  home  rule  tradition  of  California 
local  government. 

Again,  I  would  like  to  thank  this  committee  for  the  monumental  effort 
you  are  taking  to  study,  to  appraise,  to  revise  and  to  improve  the 
revenue  and  tax  system  of  California.  Just  the  county  portion  of  this 
IS  so  vast  it  takes  our  breath  away  as  we  contemplate  it.  Yet  we  realize 
that  it  is  only  a  small  part  of  the  huge  task  you  have  undertaken 

We  dream  that  the  results  of  your  work  will  be  the  provision  of 
methods  by  which  California  counties  can  continue  to  serve  the  State 
of  California  in  providing  both  state  and  local  services  at  the  "home 
level"  and  can  finance  these  services  from  a  dependable  revenue  system 
which  produces  no  inequities  in  its  operation.  We  pledge  our  best 
efforts  in  working  with  you  toward  this  goal. 
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APPENDIX  D-2 

MUNICIPAL  REVENUE  PROBLEMS 

Statement  by  Richard  Carpenter,  executive  director  and  general 
counsel.  League  of  California  Cities,  to  the  Assembly  Committee 
on   Revenue   and   Taxation,   Fresno,   California,  January   30,    1964. 

Before  endeavorino'  to  answer  some  of  the  questions  raised  ^7  J^^^l' 
conJnittee  I  wonld  like  to  make  it  clear  tkat  I  will  -ot  atternp^^a^^^^^^^ 
time  to  make  a  factual  and  statistical  Vrj^'^^f'''''}^^'^!^^!'^^^^ 
T)ermission  either  make  such  a  presentation  at  a  later  date  or  turnisn 
?ou  h  writino-  the  results  of  the  research  and  recomniendations  made 
bv  the  lea-ie's  Committee  on  Revenue  and  Taxation.  This  eague  com^ 
mittee  wMch  recently  was  appointed,  will  review  m  depth  the  long 
?ai^l?'revenue  problems  confronting  cities  in  California,  ^^ake  recom- 
mendations to  the  league  board  of.directoi.  and  to  >-- -^^f  f  ^^^^^^ 
the  committee  of  the  Senate  considering  these  same  problems.  1  have 
attachSlto  this  paper  a  list  of  the  members  of  the  league  committee 
Swe  believe  to  be  broadly  representative  of  municipal  government 
tiiimio-I^^^^^^^  You  will  note  that  the  committee  s  tax  con- 

suZ^  is  Prof essor  Malcolm  M.  Davisson  of  the  department  of  Eco- 
nomics University  of  California.  Professor  Davisson  has  served  as  the 
Wue's  tax  consultant  at  different  times  over  a  long  period  of  years 
and  on  a  var'e  y  0  municipal  tax  problems.  We  hope  that  your  com- 
mittee will  feel  free  to  call  upon  the  league  and  its  member  cities  for 
TnyTaeTual  and  statistical  information  which  will  enabk  y^^^^^^^^ 
judge  the  revenue  needs  of  cities  m  relation  to  all  othei  levels       gov 

'"Te't^ipie  onocal  self-government  is  an  indispensable  element  of 
the^  AmCa^rtncept  of  democratic  f-ernment  Je  b^^^^^^^^^  tha    i 
should  be  strengthened  at  every  opportunity,  ^f  the  prmciple  o±  loca 
self-o-overnment  can  become  an  empty  phrase  if  it  reteis  to  a  govern 
ment  financially  incapable  of  meeting  the  essential  needs  of  the  people 
¥he  task  we  face  in  L  cities  and  in  the  league,  and  we  sincerely  hope 
in  vour  committee,  is  to  determine  whether  there  is  a  politically  econom- 
n      o?T«<^iiiTi;  strativelv  feasible  way  to  devise  a  municipal  revenue 

tVip  npeds  of  cities  in  the  years  ahead. 

D  ring  the  course  of  your  hearings  and,  in  fact,  during  the  course 

of^hnos!  any  committee  hearings  considering  the  problems  of  govern- 

mentTn  this  state,  California's  past,  present  and  anttcipated  grow  h 
sheTtarthig  point.  Ninety  percent  of  the  state's  growth  since  1950 

has  been  i  metropolitan  areas.  Of  the  expected  growth  of  some  6i 
to  7  mmion  people  during  the  1960 's,  the  great  proportion  will  be 
conceXS  in  fhese  same  urban  areas.  The  --  bay  area  counttes 
alone  will  increase  by  U  mill  on  people  ^^tween  1960  and  1970  and 
in  the  Los  Angeles  area   during  the  same  period  theie  will   be  an 
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estimated  increase  of  2^  million  persons.  This  brief  reference  to  growth 
suggests  that  the  revenue  and  expenditure  programs  of  local  govern- 
ment -witliin  those  areas  is  not  likely  to  change  very  much  during  the 
foreseeable  future.  This  further  suggests,  in  keeping  with  experience 
to  date,  that  there  will  be  tremendous  need  for  expanding  existing 
facilities  and  providing  new  services.  I  am  not  alone  in  assuming  that 
revenues  and  expenditures  will  increase  rather  than  level  off  or  di- 
minish in  the  years  ahead.  Leslie  Carbert,  tax  analyst  of  the  Pacific 
Gas  and  Electric  Company,  in  his  paper  on  "The  Limits  and  Possi- 
bilities of  Local  Tax  Resources  in  the  1960 's"  stated  in  1962  that 
''"We  must  very  soon  begin  the  search  for  new  sources  of  revenue." 
Professor  Davisson  in  his  monograph  "Financing  Local  Governments 
in  the  San  Francisco  Bay  Area"  states  "All  available  evidence  sug- 
gests that  the  revenue  requirements  of  existing  local  governments  will 
continue  to  increase  as  growth,  urbanization  and  rising  living  stand- 
ards bring  demand  for  more  and  better  public  services."  The  massive 
1959  report  on  "California  Local  Finance"  by  the  Associated  Colleges, 
Claremont,  comes  to  the  same  conclusion.  Hale  Champion,  State  Di- 
rector of  Finance,  in  his  remarks  at  a  conference  in  Sacramento  earlier 
this  week  said : 

"The  rate  of  growth  of  the  i3ublie  sector  of  our  economy  is 
going  to  be  even  greater  than  the  rate  of  population  growth. 
However  disturbing  this  may  be  to  those  who  regard  government 
as  already  a  monstrous  ogre,  our  history  and  our  needs  both  point 
to  this  conclusion.  Indeed,  they  permit  no  other,  no  matter  how 
upset  some  may  be  at  the  prospect. 

"Who  is  going  to  make  the  initial  major  financial  commitments 
to  clean  skies  and  clean  streams?  Who  is  going  to  provide  the 
money  for  adequate  beaches  and  parks  and  wilderness  and  recrea- 
tional areas?  Who  is  going  to  pay  the  costs  of  great  new  public 
health  programs,  particularly  in  the  area  of  mental  health  ?  Where 
will  the  money  come  from  to  stimulate  the  rebuilding  of  our 
cities?  Above  all,  who  will  finance  the  cost  of  conserving  and 
developing,  through  education,  our  greatest  California  resource — 
the  people  of  this  state? 

' '  The  answer  is  obvious.  The  very  size  and  cost  of  the  programs 
needed— and  the  lack  of  reasonable  profit  incentiA^e  in  most  of 
them — will  continue  to  force  government  to  be  the  prime  mover 
— and  to  pay  many  of  the  bills." 

An  examination  of  the  services  provided  by  cities,  the  increasing 
cost  of  such  services  and  public  facilities  and  the  conservative  fore- 
cast of  continuing  growth  seem  to  make  it  clear  that  these  assumptions 
of  need  for  more  revenue  as  a  result  of  greater  expenditures  made  by 
representatives  of  business,  universities  and  government  are  valid. 

While  most  of  us  live  in  cities  and  take  many  municipal  services 
for  granted,  I  would  like  to  digress  for  a  moment  to  briefly  mention 
some  of  them  in  order  to  anticipate  the  natural  suggestion  so  fre- 
quently made  about  reducing  expenditures.  The  great  majority  of 
cities  have  centralized  administration,  use  modern  management  tech- 
niques, have  adopted  sound  budget  and  fiscal  controls,  utilize  cen- 
tralized purchasing  and  personnel  systems  and  have  elected  legislative 


88  COMMITTEE  ON  REVENUE  AND  TAXATION 

bodies  vitally  interested  in  cutting  out  every  dollar  of  waste.  "While 
I  am  sure  that  expenditures  can  and  will  continue  to  be  made  more 
and  more  efficiently,  I  am  also  equally  sure  that  no  great  reduction 
in  municipal  expenditures  will  occur  unless  services  are  either  curtailed 
or  eliminated  and  it  is  primarily  for  this  reason  I  would  like  to 
mention  some  of  the  services  performed  by  cities.  The  list  is  fairly 
long  and  includes  planning  and  zoning ;  streets,  sidewalks  and  bridges ; 
sewerage  and  drainage  systems;  urban  renewal  and  redevelopment; 
recreation,  parks  and  playgrounds;  landscaping,  tree  planting  and 
beautification ;  police  and  tire  protection;  traffic  control;  building  in- 
spection ;  public  health ;  civil  defense  and  protection  against  disasters ; 
animal  control;  water  supply  and  distribution;  refuse  and  garbage 
collection  and  disposal;  .smaU  craft  harbors;  hospitals;  off-street 
parking  facilities;  street  lighting;  transportation;  airports;  libraries; 
museums;  cultural  facilities  and  the  management  and  housekeeping 
functions  necessary  to  the  provision  of  these  services.  Not  all  of  these 
services  are  provided  by  all  cities.  A  few  not  listed  are  provided  by 
several  large  cities.  The  point  I  wish  to  emphasize  is  that  any  sig- 
nificant reduction  in  municipal  expenditures  will  be  at  the  expense 
of  one  or  more  of  these  services.  We  also  should  keep  m  mmd  that 
our  increasing  urban  society  and  phenomenal  growth  have  thrust  many 
new  problems  upon  cities.  New  services  are  expected  of  municipal 
government  with  respect  to  the  problems  of  youth  and  the  agmg, 
human  relations,  urban  renewal,  recreation  and  industrial  develop- 
ment. There  will  be  others  in  the  cities  of  the  future. 

Professor  John  A.  Vieg  of  Pomona  College  and  Claremont  Graduate 
School,  one  of  the  authors  of  "California  Local  Finance"  has  stated: 
"When  due  allowance  is  made  for  inflation  and  the  immense  in- 
crease in  our  urban  population,  the  cost  of  city  government  m 
California  has  hardly  increased  at  all  during  the  past  20  years. 
What  is  more  is  that  such  small  increases  as  have  occurred  have 
in  most  cases  been  counterbalanced  by  extensions  or  improvements 
in  services." 

In  the  report  itself  the  comment  is  made  that  "  This  ^  pattern  has 
emerged  in  too  many  separate  studies  to  be  mistaken."  It  appears, 
therefore,  that  we  cannot  reasonably  anticipate  a  reduction  in  munici- 
pal expenditures  even  though  we  can  continue  to  expect  continued 
improvement  in  municipal  administration  leading  to  savings  m  oper- 

Q+irinp    costs 

It  has  been  stated  that  it  costs  about  $13,500  per  family  to  provide 
local  public  works  facilities.  These  additional  capital  expenditures  for 
the  15  million  additional  people  who  will  be  added  to  our  population 
during  the  next  16  years  have  been  estimated  at  somewhere  between 
$55  and  $60  billion.  It  is  for  this  reason  that  we  anticipate  that  local 
expenditures  will  increase  at  a  more  rapid  rate  than  either  federal 
or  state  expenditures  during  the  period  between  now  and  1980  In 
1945  the  Legislature  made  available  to  cities  and  counties  $10  million 
on  a  matching  basis  to  provide  plans  for  public  works  facilities.  At  a 
special  session  in  1946,  the  Legislature  appropriated  $90  million,  also 
on  a  matching  basis,  for  use  by  cities  and  counties  to  construct  sewage 
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treatment  facilities.  The  foresight  on  the  part  of  the  Legislature  in 
making  those  surplus  funds  available  made  it  possible  for  cities  and 
counties  to  meet  one  of  their  most  pressing  problems  during  the  forties 
and  fifties.  It  is  difficult  to  believe  now  that  a  population  decrease  was 
predicted  by  most  people  following  World  War  II.  We  now  know  what 
happened  to  our  population  and  these  well-planned  state  and  locally 
financed  facilities  have  in  many  cases  become  inadequate.  Public  in- 
sistence on  the  elimination  and  prevention  of  contamination,  pollu- 
tion and  nuisance  will  require  enormous  outlays  for  new  and  expanded 
sanitation  facilities  during  the  next  few  j^ears.  The  federal  aid  pro- 
gram for  sewage  treatment  facilities  falls  far  short  of  meeting  our 
needs  and  there  are  many  who  feel  that  this  is  a  state  and  local  re- 
sponsibility rather  than  an  obligation  of  the  federal  government.  The 
Legislature  demonstrated  similar  foresight  with  respect  to  city  streets. 
Both  in  1947  and  again  in  1963  additional  revenues  were  made  avail- 
able to  assist  in  correcting  the  deficiencies  on  the  city  street  and  county 
road  systems.  These  are  just  two  of  the  many  facilities  required  to 
meet  the  problems  of  growth  in  California's  cities — two  of  the  many 
services  listed  above.  Cities  are  no  different  basically  in  terms  of  com- 
munity needs  than  are  schools.  School  needs  now  and  in  the  future 
are  well  known  to  the  Members  of  the  Legislature.  Accurate  esti- 
mates can  be  made  of  the  number  of  school  children  who  will  enter 
our  school  system  year  after  year  so  that  you  may  anticipate  the 
amount  which  will  be  needed  to  construct  new  facilities,  hire  new 
teachers  and  pay  for  operating  costs.  We  believe  that  it  is  reasonable 
to  assume  that  these  same  people  will  require  and  demand  services  and 
facilities  provided  by  municipal  government. 

All  public  facilities  should  be  provided  at  the  lowest  possible  cost  to 
taxpayers.  Because  of  the  two-thirds  vote  requirement  contained  in  the 
Constitution  of  California  municipal  public  works  facilities  often  cost 
more  than  similar  projects  constructed  by  the  state.  The  interest  rate 
is  higher  on  lease-purchase  than  on  general  obligation  bonds.  We  are 
aware  of  the  fact  that  the  supervisors  association  recently  has  reversed 
its  position  and  now  opposes  any  reduction  in  the  two-thirds  vote  re- 
quirement and  that  some  city  officials  believe  that  this  limit  should  be 
retained.  The  league  board  of  directors  and  most  city  officials,  however, 
are  of  the  opinion  that  the  two-thirds  vote  requirement  is  simply  cost- 
ing municipal  taxpayers  more  money  to  finance  public  works  facilities 
than  would  a  majority  or  60-percent  vote  provision. 

We  hope  that  during  the  course  of  your  hearing  you  will  consider 
this  vote  limit  and  a  related  problem.  Most  tax  limitations  produce  at 
some  time  or  another  unexpected  and  costly  results.  Your  committee 
has  been  interested  in  elimination  of  the  wasteful  duplication  of  as- 
sessing and  tax  collecting  on  the  part  of  some  cities.  Under  present 
statutory  law  a  city  cannot  incur  an  indebtedness  for  a  public  im- 
provement which  exceeds  15  percent  of  the  assessed  value  of  all  prop- 
erty within  the  city.  Crescent  City  adopted  an  ordinance  turning  over 
the  assessing  and  collecting  function  to  the  county  but  must  now  re- 
scind that  action  because  a  bond  issue  would  exceed  the  statutory 
limitation  if  the  county  assessment  rolls  were  used.  This  arbitrary  and 
artificial  limitation  will  cost  the  taxpayers  of  Crescent  City  an  addi- 
tional $7,000  annually  until  the  law  is  changed. 


90  COMMITTEE  ON  REVENUE  AND  TAXATION 

We  are  inclined  to  aa-ree  with  those  who  state  that  the  property  tax 
has  reached  its  limit.  However,  revenne  derived  from  property  taxes 
will  continue  to  be  a  substantial  source  of  municipal  revenue  for  years 
to  come  AVhile  many  assessors  have  done  an  outstanding  job  m  improv- 
ino-  assessment  practices,  there  are  still  inequities  and  these  become  more 
acute  as  the  rate  increases.  There  is  room  for  considerably  more  im- 
provement in  the  administration  of  our  property  tax  laws.  The  legisla- 
ture can  be  most  helpful  in  this  field.  One  of  the  greatest  difficulties  con- 
fronting those  responsible  for  property  tax  administration  and  those 
ao-encies  dependent  upon  property  tax  revenue  as  a  major  source  ot 
support  is  the  long  and  rather  arbitrary  list  of  property  tax  exemptions. 
Everv  exemption  makes  the  tax  more  difficult  to  administer  whde  at 
the  same  time  reducing  the  tax  base.  "While  your  committee  did  an  out- 
standing job  during  the  last  session  to  halt  tax  exemptions  andeven  to 
reverse  the  trend  in  connection  witli  sales  and  use  tax  exemptions,  we 
believe  that  it  is  now  time  to  reexamine  all  the  property  tax  exemptions 
contained  in  the  constitution  and  statutes  of  California.  We  understand 
that  vou  expect  to  review  the  welfare  exemption  at  the  next  meeting  o± 
vour  "committee.  We  do  not  believe  that  it  was  ever  the  intention  of  the 
ieo-islature  to  exempt  from  property  taxes  the  so-called  life-care  homes 
ocmipied  by  senior  citizens  having  substantial  means.  These  homes  tend 
to  cluster  in  certain  areas  of  the  state,  they  require  all  of  the  services 
of  local  government  and  they  are  only  in  a  legal  sense  charitable  in- 
stitutions. Tax  exemption  simply  shifts  tax  burdens,  it  does  not  reduce 
the  need  for  revenue.  Los  Angeles,  Santa  Barbara,  Claremont  and  others 
are  confronted  with  the  same  problem  posed  by  this  "welfare  exemp- 
tion "  San  Diego  has  a  particularly  acute  problem  with  respect  to  the 
welfare  exemption  and  San  Diego  also  is  facing  all  of  the  problems  of 
growth.  As  Mayor  Frank  Curran  indicated  in  his  report  of  January  Id, 
1964, 

"More  than  628,000  persons  now  live  inside  the  city  boundaries 
about  double  the  population  of   1950.   Our  more  than  300 
square  miles  of  land  area  is  three  times  as  large  as  the  19'dO  figure. 
But  these  vast  increases  have  not  brought  a  proportionate 

increase  in  tax  revenues.  On  the  contrary,  these  increases  have  im- 
posed additional  and  critical  stresses  upon  our  abdity  to  provide 
a  level  of  municipal  service  which  San  Diegans  demand  and  re- 

Concurrent  with  increased  demands  on  our  facilities,  we  have 
been  subjected  to  the  spiral  of  rising  costs  of  providing  these  serv- 
ices, just  the  same  as  has  private  business  and  industry. 

Cities  have  all  of  the  higher  costs  confronting  business  and  industry  and 
in  addition  have  costs  which  must  be  met  because  the  service  is  provided 
by  t^overnment  rather  than  by  private  industry.  Costs  frequently  in- 
crease at  a  faster  rate  than  appears  warranted  by  the  growth  m  popula- 
tion An  example  of  higher  municipal  costs  which  often  increase  at  a 
more  rapid  rate  than  the  increase  in  population,  is  the  cost  ot  land.  A 
1  500-foot  airport  runway  which  was  sufficient  10  years  ago  must  now 
be  5,000  feet  long  even  though  population  has  only  doubled  The  need 
for  park  and  recreation  sites  in  the  next  six  years  is  one-third  ot  all  the 
park  and  recreation  acreage  cities  have  acquired  since  1850. 
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Cities  have  developed  in  part  a  tax  base  which  is  sensitive  to  economic 
conditions.  A  large  percentage  of  the  city  budget  is  now  financed  from 
the  sales  tax  and  gross  receipts  business  license  revenues.  These  same 
cities  have  been  careful  in  most  instances  not  to  commit  all  of  the  reve- 
nue from  these  sources  to  operating  expenses  for  fear  that  an  economic 
recession  would  seriously  impair  their  ability  to  maintain  facilities 
on  a  normal  operating  basis.  Nevertheless  these  revenues  have  become  a 
vital  part  of  the  financial  program  of  most  cities  and  no  change  should 
be  made  in  the  tax  structure  in  this  regard  unless  there  would  be  a 
willingness  to  increase  the  sales  tax  rate  in  cities  for  the  purpose  of 
meeting  long-range  capital  outlay  needs. 

The  members  of  your  committee  already  are  well  aware  of  problems 
created  by  attempts  to  narrow  the  sales  and  use  tax  base.  Actually  exist- 
ing exemptions  should  be  carefully  reviewed  for  the  purpose  of  broad- 
ening this  tax  base  to  meet  revenue  needs.  A  substantial  increase  in 
revenue  can  be  realized  by  the  elimination  of  the  utility  local  use  tax 
exemption,  by  subjecting  utility  sales  generally  to  sales  and  use  taxes 
and  by  including  "services"  generally  rather  than  limiting  sales  and 
use  taxes  to  tangible  personal  property.  We  recognize  that  in  the  struc- 
ture  and   administration   of   municipal   business   license  taxes,    cities 
are  in  a  position  to  help  themselves.  While  this  is  not  a  major  source 
of  revenue  within  cities,  it  is  nevertheless  one  that,  if  used,  should  be 
based  on  gross  receipts  so  that  all  doing  business  within  the  city  are 
treated  alike.  We  have  published  a  report  on  business  license  taxes 
which  recommends  a  complete  review  of  existing  ordinances. 
_    At  the  last  session  of  the  Legislature  cities  and  counties  were  author- 
ized to  impose  a  hotel-motel  occupancy  tax  on  transients.  Prior  to  the 
enactment  of  this  measure  several   charter  cities  had  adopted  local 
ordinances  imposing  a  hotel  room  tax.  Here  in  Fresno  the  tax  produces 
about  $1.10  per  capita,  is  easily  administered  and  applies  to  about  75 
hotels  and  motels.  It  is  an  excellent  example  of  the  manner  in  which 
the  Legislature  can  help  cities  and  counties  help  themselves.  The  same 
thing  could  be  done  with  respect  to  property  transfer  taxes  and  others. 
The  most  important  question  raised  by  your  committee  cannot  be 
answered  except  m  general  terms.  We  do  not  know  what  the  precise 
revenue  needs  in  the  years  ahead  will  be  or  how  these  needs  will  be  met. 
We  think  that  it  is  almost  obvious  that  there  will  be  increasing  revenue 
needs  and  we  hope  to  be  able  to  tell  you  at  a  later  date  what  they  will 
be  m  terms  of  dollars  and  how  we  believe  the  dollars  need  to  be  raised. 
We  do  not  believe  that  property  tax  limitations  serve  any  useful  pur- 
pose. Absolute  limits  have  a  way  of  being  avoided  and  political  limita- 
tions seem  to  be  more  effective  than  statutory  limitations.  As  already 
stated,  tax  and  indebtedness  limitations  have  retarded  functional  con- 
solidation. 

Several  tax  experts  have  suggested  that  new  revenue  sources  might 
include  a  percentage  increase  in  income  taxes  to  be  shared  with  local 
government.  The  Legislature  has  imposed  a  two-year  moratorium  on 
local  income  taxes  even  though  the  tax  is  in  effect  in  many  eastern 
cities  and  provides  the  only  effective  means  of  getting  revenue  for  cen- 
tral cities  from  persons  who  come  in  from  surrounding  areas  to  earn 
their  living.  We  do  not  recommend  this  tax  at  this  time,  but  neither  do 
we  believe  in  tying  the  hands  of  responsible  local  officials  without 
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knowing  more  about  their  future  revenue  needs.  The  present  sales  and 
use  tax  relationship  between  the  state  and  counties  and  cities  is  a 
highly  satisfactory  one,  at  least  from  the  standpoint  of  administration, 
and  this  device  of  a  local  levy  with  state  administration  suggests  the 
possibility  of  additional  similar  levies.  The  state  shou  d  continue  to 
collect  taxes  such  as  the  sales  and  use  tax  where  it  is  administratively 
feasible  to  do  so  and  the  political  responsibility  for  levying  the  tax 
rests  with  local  legislative  bodies.  The  state  cannot  constitutionally 
lew  a  tax  for  a  function  clearly  defined  as  a  local  responsibility. 

We  do  not  believe  that  the  state  should  make  payments  m  lieu  ot 
taxes  except  under  extraordinary  circumstances  where  a  large  portion 
of  the  property  tax  base  is  removed  from  local  rolls  by  state  action. 
However,  we  do  believe  that  tax  exemptions  should  be  carefully  re- 
viewed and  eliminated  wherever  possible.  ^       -^      n 

We  do  not  believe  that  the  great  proliferation  of  units  of  govern- 
ment is  a  major  cause  of  the  pressure  on  the  property  tax  and  we 
have  presented  to  other  committees  of  the  Legislature  many  hundreds 
of  examples  of  formal  and  informal  intergovernmental  contracts  and 
arrangements  which  avoid  actual  duplication  even  though  two  or  more 
govern^ntal  agencies  capable  of  furnishing  identical  services  exist 
wUhin  th?sam?   area.   The  Assembly   Committee  on  Municipal  and 
County  Government  is  now  undertaking  the  development  of  uniform 
procedures  for  the  consolidation,  dissolution  and  exclusion  of  special 
purpose  districts.  The  local  agency  formation  commissions  are  author- 
ized to  review  all  new  formations.  -^.-^^  ^^ 
-Durin'  the  last  20  years  many  functions  performed  by  cities  or 
counties  liave  been  transferred  to  another  level  of  government.  I  have 
abeady  commented  on  the  transfer  of  the  sales  and  use  tax  administra 
?Sn  from  the  local  level  to  the  state  and  on  the  transfer  of  the  tax 
assessing  and  collecting  function  from  cities  to  counties.  Counties  now 
admSer  most  public  health  services  for  cities  and  there  are  literally 
?hoTands  0?  forSal  and  informal  arrangements  by  which  one  agency 
provides  for  another.  The  ultimate  test  here  will  be  whether    he  agency 
Twtct  the  function  is  to  be  transferred  is  ^^f  e  of  and  i^^^^^^^^^^^^ 
administering  the  function  more  efficiently.  If  it  is  the  transter  gen 
erally  will  be  made  voluntarily. 
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PUBLISHER'S  NOTE 

This  booklet  contains  reports  on  four  tax  levies  not  now  used  by 
California.  The  merits  of  each  are  discussed  in  light  of  California's 
changing  economy  and  the  need  for  equitably  distributing  the  financial 
burden  of  government.  The  suggestions  for  change  are  those  of  the 
authors ;  committee  recommendations  will  be  made  in  due  course. 
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THE  STOCK  TRANSFER  TAX 

A  stock  transfer  tax  is  one  of  a  family  of  documentary  taxes  levied 
on  the  issue,  recording  or  transfer  of  various  documents  such  as  bonds, 
stocks,  mortgages,  or  deeds  to  real  property.  Normally  the  tax  is  paid 
by  affixing  stamps  to  the  document  in  question,  but  different  types  of 
institutional  arrangements  now  prevail  in  cases  where  the  volume  of 
business  makes  the  use  of  stamps  impractical. 

PRESENT  SITUATION 

Most  stock  transfers  which  take  place  on  securities  exchanges  are 
now  subject  to  both  a  federal  and  a  New  York  state  tax,  since  approxi- 
mately 85  percent  of  the  total  dollar  volume  of  such  business  is  trans- 
acted on  the  New  York  Stock  Exchange.  Only  2  percent  of  exchange 
business  takes  place  on  the  Pacific  Coast  Stock  Exchange.  There 
is  also  a  large  and  growing  volume  of  business  which  is  conducted  in 
the  over-the-counter  market  rather  than  on  the  exchange.  A  Securities 
and  Exchange  Commission  study  in  1961  indicated  that  this  market 
on  a  national  basis  was  75  percent  as  great  as  the  organized  exchange 
market  in  terms  of  the  number  of  shares  transfered  and  35  percent  as 
large  in  terms  of  dollars. 

Alabama,  Florida,  South  Carolina,  and  Texas  also  levy  a  tax  on 
the  sale  or  transfer  of  stock.  Pennsylvania  repealed  its  tax  in  1957. 
In  Texas,  where  the  tax  is  on  stock  transfers  only,  the  comptroller 
reports  that  the  tax  presents  many  administrative  problems  considering 
the  small  amount  of  revenue  it  produces.^  In  Alabama,  Florida,  and 
South  Carolina  the  tax  is  applied  not  only  to  stock  transfers,  but  also 
to  other  types  of  documents. 

TABLE   1 
Transfers  in  United  States  and  Selected  States 

Issues  and  transfers  of 
bonds,  capital  stock,  for- 
eign insurance  policies, 
and  deeds  of  conveyance 

Sales  by  Playing  cards  and 

Sales  by  district  silver  bullion 

Total  postmasters         directors  transfers 

(in  thousands)      (in  thousands)    (in  thousands)  (in  thousands) 

United    States $149,069  $4.5,687  $94,685  $8,698 

California    17,703  10,713  6,955  35 

New  York 55,199  1,824  53,094  280 

Illinois    11,019  1,496  8,283  1,240 

Ohio 9,616  1,556  2,614  5,446 

Source:  Annual  Report  of  U.S.  Commissioner  of  Internal  Revenue,  1963. 

The  yield  of  the  different  state  taxes  is  quite  varied,  for  several 
reasons : 

(1)  The  base  differs  from  state  to  state — from  the  broadest  base  of  a 
tax  on  the  issue  and  transfer  of  practically  all  documents,  including 

1  Letter  to  Mrs.  Wilma  G.  Mayers  from  Robert  S.  Calvert,  Comptroller  of  Public  Ac- 
counts, State  of  Texas,  March  13,  19  64. 

(U) 
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bonds,  debentures,  stock,  mortgages,  deeds  and  conveyances  of  real 
property  (as  in  Florida),  to  the  narrowest  base  of  stock  transfer  only 
(as  in  New  York).  Some  stock  transfer  taxes  are  based  on  the  num- 
ber of  shares  rather  than  the  value.  (See  Table  II.) 

(2)  The  rates  vary  from  a  high  of  25  cents  per  $100  in  Alabama 
(for  no-par- value  stock  for  which  an  actual  value  is  not  shown)  to  a 
low  of  3.3  cents  per  $100  in  Texas. 

(3)  There  is  a  great  difference  in  the  size  of  the  financial  commu- 
nities in  the  different  states  and  the  consequent  number  and  value 
of  stock  transactions. 

TABLE  II 
Federal  and  State  Stock  Transfer  Tax  Rates 

State  Rate  on  stock  transfers 

Alabama   2.5  cents  per  $100  or  fraction  of  par  value.  If  no  par  value, 

stock  is  valued  at  $100  a  share,  unless  actual  value  is 
shown. 

Florida 15   cents   per  $100   of  face   value,   or   fraction   thereof,   for 

par  value  stock ;  15  cents  per  $100  of  actual  value  for  no 
par  stock. 

South  Carolina 10  cents  per  share  for  no  par  value  shares;   if  over  $100 

actual  value,  10  cents  plus  1  cent  per  $10  above  $100 ;  if 
under  $100  actual  value,  1  cent  per  $10  or  fraction.  (For 
sale  or  transfer  of  capital  stock,  4  cents  per  $100  or  frac- 
tion of  face  value  ;  if  no  face  value,  4  cents  per  share. ) 

Texas 3.3  cents  per  $100  of  face  value  or  fraction  thereof  or  3.3 

cents  for  each  share  where  shares  are  issued  without 
designated   monetary   value. 

New  York Selling  price  :  Less  than  $5 1  cent  per  share 

$5,  but  less   than   $10 2  cents  per  share 

$10,  but  less  than  $20 3  cents  per  share 

$20   or   more    4  cents  per  share 

Transfer  tax  on  other 

than   by   sale   2  cents  per  share 

Federal  Tax 4   cents   on   each   $100   or   major   fraction   of   actual   value 

(maximum  8  cents  a  share,  minimum  4  cents). 

Source :  Letters  from  directors  of  revenue  of  the  states  listed. 

THE  FEDERAL  STOCK  TRANSFER  TAX 

The  federal  government  imposed  a  tax  on  stock  transfers  during 
both  the  Civil  War  and  the  Spanish-American  War,  but  repealed  it 
after  each  war.  It  was  imposed  in  1914,  repealed  in  1916,  imposed 
again  in  1917,  and  has  been  in  effect  ever  since.  _ 

The  federal  tax  is  imposed  on  each  sale  or  transfer  withm  the 
territorial  jurisdiction  of  the  United  States  of  shares,  or  certificates 
of  stock,  or  of  rights  to  subscribe  for  or  to  receive  such  shares  or 
certificates,  issued  by  a  corporation.  This  includes  transfer  by  gift, 
transfer  to  a  legatee,  transfer  from  a  partnership  on  its  termina- 
tion, and  transfer  to  or  by  trustees. 

The  rate  of  tax  is  4  cents  on  each  $100  or  major  fraction  _ thereof 
of  the  actual  value  of  the  certificates  or  shares,  or  of  the  rights  to 
receive  them.  (See  Table  II.)  In  no  case  can  the  tax  be  more  than  8 
cents  on  each  share,  or  less  than  4  cents  on  the  sale  or  transfer,  regard- 
le.ss  of  the  actual  value.  (A  major  fraction  is  defined  as  an  amount 
in  excess  of  $50  but  less  than  $100.) 
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For  example: 

The  tax  on  100  shares  at  $50  a  share  would  be  $2.00 
The  tax  on  200  shares  at  $70  a  share  would  be  $5.60 
The  tax  on  100  shares  at  $20  a  share  would  be  $0.80 
The  tax  on  100  shares  at  $200  a  share  would  be  $8.00 
The  tax  on  100  shares  at  $300  a  share  would  be  $8.00 
The  tax  on  100  shares  at  $1  a  share  M'ould  be  4  cents 
The  tax  on  1  share  at  $40  a  share  would  be  4  cents 

The  minimum  means  that  on  any  transaction  involving  less  than 
$50  the  tax  will  be  4  cents.  The  law  provides  for  an  exemption  from 
the  stock  transfer  tax  for  odd-lot  purchases  by  the  public  on  a  na- 
tional securities  exchange.  This  is  accomplished  by  exemptino-  the 
sale  by  an  odd-lot  dealer  of  an  odd  lot  of  stock  to  a  broker  for  one 
of  his  customers.  (On  the  New  York  Exchange,  an  odd  lot  would  be  1 
to  99  shares  where  the  unit  is  100  shares.  For  a  few  shares  traded 
in  10  unit  lots,  an  odd  lot  would  be  1  to  9  shares.)  But  when  a  pub- 
lic customer  sells  an  odd  lot,  the  sale  is  subject  to  the  federal  stock 
transfer  tax. 

'^'Actual  value"  of  stock  for  the  purposes  of  the  stock  transfer  tax 
is  ''the  selling  price  where  the  stock  is  sold  in  an  arm's-length  trans- 
action. "2  In  the  case  of  a  gift  or  bequest,  ''actual  value"  is  the 
mean  between  the  high  and  low  selling  prices  on  the  day  the  gift  or 
bequest  is  made.  In  the  same  way  the  tax  on  the  transfer  of  stock 
rights  is  based  on  the  actual  value  of  those  rights.  In  the  event  of  a 
merger  of  two  corporations,  a  stock  transfer  tax  is  imposed  on  the 
merged  corporation  in  return  for  stock  in  the  new  corporation.  In  the 
case  of  a  consolidation  of  two  corporations,  both  groups  of  stockholders 
will  be  issued  new  stock,  so  the  stock  transfer  tax  will  be  more  than 
in  the  preceding  case. 

TABLE  III 

Yield  of  Stock  Transfer  Taxes  and  of  Other  Nonseparable  Documentary  Taxes   in 
1962  and   1963  in  Alabama,  Florida,  New  York,  South  Carolina,  and  Texas.* 

State  ]^()Q2  1963 

Alabama    (securities,  including  bonds)    $97,000  $134,000 

Florida    (all   documents,    issue   and   transfer,   about    i 

probably  real  property  transfer-  tax)    12,918,000  13,161,000 

New  York    (stock  transfer  only)    78,895,000  65is78',000 

South  Carolina   (all  documents,  issue  and  transfer) 1,431,000  1,657,000 

Texas    (stock  transfer  only)    302,000  '284^000 

*  Current  statistics  on  the  federal  stamp  taxes  on  documents  are  not  sufficiently  de- 
tailed to  show  the  yield  of  the  stock  transfer  portion  separately  from  the  portion 
on  bonds,  deeds  of  conveyance,  or  foreign  insurance  policies,  nor  the  portion  on 
the  origmal  issue  of  stock.  (Their  accounting  procedures  do  not  make  possible 
a  separate  breakdown. ) 

Source:  Compendium  of  State  Finances,  U.S.  Dept.  of  Commerce,  Bureau  of  the 
Census. 

THE  NEW  YORK  STOCK  TRANSFER  TAX 

New  York  State  taxes  the  sale  or  transfer  of  stock  (and  rights  to 
stock),  but  does  not  tax  the  issue  of  stock.  Neither  does  it  tax  the 
transfer  of  bonds.  The  only  other  New  York  documentary  stamp  tax 
is  a  mortgage  recording  tax.  Deeds  of  conveyance  are  not  taxed  al- 
though New  York  City  has  a  realty  transfer  tax. 

«U.S.  Excise  Tax  Guide  1963,  p.  255. 
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(odd  lot  is  less  than  the 
certificates    as    collateral 


The  state  tax  is  applied  according  to  the  selling  price  of  the  stock, 
regardless  of  par  valne.^  Exemptions  from  the  tax  include  the  fol- 
lowing : 

(1)  Sales  or  transfers  by  odd-lot  dealers 
normal  trading  unit,  usually  100  shares.) 

(2)  Agreements    evidencing    deposits    of 
security. 

(3)  Mere  loans  or  returns  of  stock.  ^      ^r.  da 

(4)  Transfers  where  neither  the  sale  or  evidence  thereof  nor  de- 
livery, nor  act  necessary  to  effect  such  transfer  occurs  m  New  York. 

The  law  permits  stock  exchange  members  to  pay  their  taxes  in  cash, 
through  affiliated  clearing  corporations,  or  to  designated  banks,  rather 
than  by  the  use  of  documentary  stamps.  Over-the-counter  dealers  may 
also  elect  to  pay  their  taxes  in  cash,  direct  to  ^^e  S  ate  Tax  Commis- 
sion, and  over  80  percent  of  the  tax  is  now  collected  without  the  use 

""^If  tKransfer  of  stock  on  the  books  of  record  takes  place  within  the 
state,  the  transaction  is  taxable  regardless  of  the  place  of  sale  Domestic 
corporations  must  transfer  their  stock  within  New  York  State  unles 
permission  has  been  obtained  to  keep  their  books  outside  the  state 

As  shown  in  Table  IV,  $3,962,677  of  the  total  collected  m  1963  is 
allocated  to  over-the-counter  dealers,  but  it  is  not  clear  to  what  extent 
?hey  are  also  included  in  the  collections  from  the  sale  of  stamps  which 
accounted  for  $6,044,134.  Most  of  the  total  (over  $56  million)  came 
from  collections  from  stock  exchange  clearing  associations 

Violation  of  the  provisions  of  the  stock  transfer  tax  law  lead  to 
penalties  and  misdeameanor  charges,  carrying  punishment  of  imprison- 
ment or  fines.  (See  page  13  of  N.Y.  Stock  Transfer  Tax  Law  and 
Regulations.) 

New  York  Stock  Transfer  Tax  Collections,  by  Source,  Fiscal  Years  1954-1963 


Fiscal 

Year 

Ended 

March  31 


1954. 
1955. 
1956. 
1957. 
1958. 
1959- 
1960. 
1961. 
1962. 
1963. 


Source 


Stock 
Clearing 
Corpora- 
tion 


118,699,202 
34,213,980 
33,862,596 
30,844,231 
31,495,110 
46,042,035 
47,316,.555 
53,318,593 
63,107,238 
55,055,352 


American 
Clearing 
Corpora- 
tion 


$356,988 

729,937 

1,017,686 

939,833 

841,284 

1,236,777 

1,287,637 

1,253,324 

1,641,671 

938,124 


National 

Stock 

Exchange 

Clearing 

Association 


Over- 

the- 

Counter 

Dealers 


12,422 


$1,170,821 
2,007,774 
2,387,256 
2,287,503 
2,048,415 
2,860,022 
3,451,226 
4,292,192 
6,505,805 
3,962,677 


Sales 

of 
Stamps 


$2,895,271 
3,979,843 
4,333,900 
4,546,106 
4,102,284 
4,577,592 
5,596,897 
6,040,392 
7,677,954 
6,044,134 


Gross 
CoUec- 
tions 


$23,092,282 
40,931,534 
41,601,438 
38,617,673 
38,487,093 
54,716,426 
57,652,315 
64,904,501 
78,932,668 
66,012,709 


Refunds 


$8,040 
8,395 
22,340 
26,929 
51,449 
30,396 
36,181 
58,121 
38,109 
134,544 


Net 
Collec- 
tions 


$23,084,243 
40,923,139 
41,579,097 
38,590,097 
38,435,644 
54,686,030 
57,616,134 
64,846,380 
78,894,559 
65,878,165 


SOURCE:   New  York  State  Tax  Commission,  Annual  RepoH,  1963. 

'  Letter"  to' Mr.s.  Wllma  G.  Mayers  from  Joseph  H    Murphy,  Commissioner  of  Taxation 
and  Finance.  State  of  New  York,  February  20,  1964. 
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TABLE  V 

New  York  Stock  Transfer  Tax  Collections,  by  Selling  Price,  Per  Share, 
Fiscal  Years  1962  and  1963 


Tax  rate 

1962 

1963 

Selling  price  per  share 

Amount 
of  tax 

Percent 

Amount 
of  tax 

Percent 

Less  than  $5.00 

10.01 
.02 
.03 
.04 

$5,266,994 

7,271,130 

15,364,598 

50,991,837 

6.7 
9.2 
19.5 
64.6 

$3,679,902 
5,923.152 
12.523,622 
43.751.489 

5.6 

5.00  to    9.99. 

10.00  to  19.99... 

19.0 

20.00  and  over 

Total... 

$78,894,559 

100.0 

$65,878,165 

100.0 

SOURCE:   New  York  State  Tax  Commission,  Annual  Report,  1963. 


THE  FLORIDA  DOCUMENTARY    STAMP  TAX 

Florida's  tax  is  on  a  variety  of  documents,  including  the  issue  of 
certificates  of  stock,  transfer  of  stock,  all  bonds,  debentures,  certifi- 
cates of  indebtedness,  notes,  assignment  of  wages,  mortgages,  and  deeds 
and  conveyances  of  interests  in  land. 

Collections  from  all  Florida  documentary  taxes  in  fiscal  1963  were 
approximately  $13  million.  The  50-percent  increase  in  rates  passed  by 
the  1963  session  of  the  Legislature  (as  reflected  in  the  rates  shown 
below)  was  expected  to  increase  collections.  The  income  from  all  of 
these  taxes  as  of  February  1964  was  estimated  to  be  about  $2  million 
a  month. ^ 

TABLE  VI 

Florida  Documentary  Tax  Rates  * 

Bonds,  debentures,  certificates  of  indebtedness 15(i  per  $100  of  face  value 

Original  issues  in  State  of  Florida 15«i  per  $100  or  fraction 

thereof  of  face  value 
Sales  agreements 15^  per  $100  or  fraction 

thereof  of  face  value 
Shares  of  no  par  value 15^  per  $100  or  fraction 

thereof  of  actual  value 
Notes,  wage  assignments 15^  per  $100  or  fraction 

thereof  of  face  value 

Certain  mortgages 15f!  per  $100  of  face  value 

Conveyances  of  realty 30^  per  $100  of  the 

consideration 
Notes  and  obligations  in  connection  with  sales  made 

under  retail  charge  account  services 10^  per  $100  or  fraction 

thereof  of  face  value 
Share  of  no  face  value ., 15^  per  $100  or  fraction 

thereof  of  actual  value 

Florida  also  has  a  separate  "intangibles  tax"  which  includes  a  tax 
of  $2  per  $1,000  on  obligations  secured  by  mortgages  on  Florida  real 
estate.  This  "one  time"  intangible  tax  is  paid  only  at  the  time  of  the 
mortgage  recording.  Revenue  in  1962  from  this  source  was  $5,465,000, 
compared  with  $12,918,000  from  the  other  documentary  stamp  taxes. 

6  Letter  to  Mrs.  Wilma  G.  Mayers  from  M.  C.  O'Berry,  Chief,  Documentary  Stamp 
Tax  Department,  Comptroller's  Office,  Florida. 
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STRUCTURE  OF  THE  CALIFORNIA  SECURITIES  MARKET 
According  to  estimates  in  the  1962  Census  of  Shareowners  published 
by  the  New  York  Stock  Exchange,  there  were  more  than  2  million 
individual  shareowners  in  California,  or  approximately  12  percent  of 
the  national  total.  In  1961,  California  shareowners  received  $1,187,000,- 
000  in  dividends  from  their  stock.  .       ^ 

As  of  December  31,  1963,  the  California  Corporation  Commissioner 
listed  949  licensed  brokerage  firms,  of  which  469  were  members  of  the 
National  Association  of  Security  Dealers,  86  members  of  a  stock  ex- 
change, and  394  were  nonmembers.  ^      ,        -,  .•       i 
Since  the  California  securities  market  is  part  of  a  broader  national 
securities  market,  the  total  number  or  value  of  shares  bought  and  sold 
by  Calif  ornians  is  not  known.  The  value  of  the  53  million  shares  trans- 
ferred on  the  Pacific  Coast  Stock  Exchange  in  San  Francisco  and  Los 
Ano-eles  in  1963  was  $1,542,443,000  but  the  precise  size  of  the  over- 
the-counter  market  in  California  is  not  known.  In  the  National  Asso- 
ciation of  Security  Dealers  District  No.  2,  which  covers   California, 
Nevada,  and  Hawaii,  the  estimated  value  of  sales  by  registered  broker- 
dealers  in  1961  was  $3,226,830,000  or  9.2  percent  of  the  national  total. 
This  may  be  compared  with  1961  sales  on  the  Pacific  Coast  Stock  Ex- 
change of  $1,279,816,000.                                                         ^    ^         ■  ,^a 
Officials  of  the  Pacific  Coast  Stock  Exchange  have  regularly  pointed 
out  the  importance  of  the  saving  of  New  York  stock  transfer  tax  as 
an  inducement  to  security  dealers  to  use  the  Pacific  Coast  exchange 
rather  than  the  New  York  exchange.  The  question  then  arises,  if  Cali- 
fornia had  such  a  state  stock  transfer  tax  would  it  have  an  injurious 
effect  upon  the  local  exchange,  its  members,  or  the  general  public? 
To  fairly  evaluate  this  question  and  its  significance  for  public  policy 
it  is  necessary  to  understand  the  role  of  the  regional  exchange  both 
for  the  California  economy  and  for  the  national  economy. 

STRUCTURE  OF  THE  NATIONAL  SECURITIES  MARKET 
An  important  source  of  funds  for  both  private  and  government  in- 
vestment is  the  sale  of  securities  to  the  public.  These  include  federal 
Itate  and  local  bonds,  corporate  bonds,  and  corporate  preferred  and 
common  stock.  The  existence  and  smooth  functioning  of  a  market  mech- 
anTsm  permitting  easy  buying  and  selling  of  securities  has  made  the 
provision  of  capital  for  both  public  and  private  purposes  more  attrac- 
tive lo  investors,  because  of  the  normal  assurance  of  liquidity  given 
by  a  well-organized  market.  The  most  important  sections  of  this  market 
are  the  nafenal  exchanges  (including  the  New  York  Stock  Exchange 
and  the  much  smaller  American  Exchange  which  is  also  located  m 
New  York)  the  over-the-counter  market,  and  the  14  regional  exchanges, 
of  which  4-Midwest,  Pacific  Coast,  Philadelphia-Baltimore-Washmg- 
ton  and  Boston-accounted  for  92  percent  of  the  dollar  volume  of  re- 

''T^^rZ'Ti^.e  Commission  ^^^^^^^, Zl 
estimates  that  in  1961  the  relative  sales  volume  of  all  securities  sow 

.-ii^^ies  and  Exchange  Commission,  Report  of  Special  Study  of  Securities  Market. 

1963,  p.  737. 
''Ibid.,  p.  928. 
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on  exchanges  was  2.0  billion  shares,  worth  $63.8  billion.  In  the  over- 
the-connter  market  2.5  billion  shares  were  sold,  worth  $38.9  billion. 
Eliminating  sales  from  one  dealer  to  another  in  the  over-the-counter 
market,  its  stock  transactions  in  1961  amounted  to  75  percent  of  ex- 
change transactions  in  terms  of  shares,  and  35  percent  in  terms  of 
dollars.^ 

Within  the  category  of  exchange  transactions,  in  1962  the  New  York 
exchange  accounted  for  71.32  percent  of  share  volume,  86.32  percent 
of  value;  the  American  accounted  for  20.12  percent  of  share  volume, 
6.81  percent  of  value;  the  registered  regional  exchanges  8.49  percent 
of  share  volume,  6.83  percent  of  value.  The  Pacific  Coast  exchange  by 
itself  accounted  for  2.95  percent  of  share  volume  and  2.0  percent  of 
value  of  all  shares  sold  on  exchanges.  The  domination  of  the  New  York 
exchange  is  apparent.  This  relative  position  of  the  regional  exchanges 
has  been  characteristic  of  the  period  since  the  1929  stock  market  crash, 
prior  to  which  in  the  decade  of  the  twenties  the  regional  exchanges  had 
enjoyed  a  temporary  boom,  partly  because  securities  listed  on  regional 
exchanges  at  that  time  were  exempt  from  registration  requirements 
under  many  state  laws. 

THE  PACIFIC  COAST  STOCK  EXCHANGE 

The  San  Francisco  branch  of  the  exchange  was  founded  on  September 
18,  1882,  the  Los  Angeles  branch  15  years  later,  and  the  two  were 
merged  into  the  Pacific  Coast  Stock  Exchange  on  January  2,  1957. 
Commenting  on  this  event  in  its  1957  report,  the  chairman  said:  ''It  is 
the  responsibility  of  a  financial  community  of  the  size  and  importance 
of  the  Pacific  Coast  to  provide  a  growing  and  successful  securities  ex- 
change to  serve  industries  and  public  investors  in  the  West."  At  the 
end  of  1957  there  were  95  member  organizations,  including  29  member 
corporations.  Today  there  are  about  130  members. 

The  Pacific  Coast  exchange  is  one  of  seven  major  regional  exchanges 
operating  in  addition  to  the  principal  exchanges  in  New  York.  The 
other  regional  exchanges  are  Philadelphia-Baltimore-Washington,  Mid- 
west, Boston,  Cincinnati,  Detroit,  and  Pittsburgh.  All  of  the  regional 
exchanges  together  transacted  $3.75  billion  worth  of  business  in  1962, 
or  only  6.9  percent  of  the  total  dollar  volume  transacted  on  all  ex- 
changes during  that  year.  Nevertheless  they  have  been  the  subject  of 
considerable  interest  in  congressional  hearings,  and  in  the  deliberations 
of  the  Securities  and  Exchange  Commission  because  of  their  past  rela- 
tionship and  potential  influence  on  the  national  securities  market.  The 
feeling  was  expressed  that  impairment  of  the  activity  of  regional  ex- 
changes would  increase  the  concentration  in  New  York  City  of  control 
over  the  nation's  capital  funds. 

Early  growth  of  regional  exchanges  was  associated  with  their  func- 
tion of  providing  for  initial  flotation  of  securities  in  developing  re- 
gions. In  the  absence  of  modern  communication  facilities  they  pro- 
vided a  central  place  for  bargaining  in  both  new  and  outstanding 
securities. 

^IMd.,  p.  714. 
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TABLE  VII 
Transactions  on  the  Pacific  Coast  Stock  Exchange:  1957-1963 

Volume  no.  Value  in 

of  shares  thousands 

iqKj                35,262,939  $651,250 

-\qkk                           41,826,930  811,393 

tq^q                                : 47,762,824  1,007,642 

1960                                      44,853,085  833,356 

1961      73,198,461  1,279,816 

IQfiS                                  50,565,911  1,097,208 

1963     "IIIIIIIIII— I 53,136,243  1,542,443 

Source:  Annual  Reports  of  the  Pacific  Coast  Stock  Exchange:  1957-1963. 

When  the  Securities  and  Exchange  Act  was  passed  in  1934,  securi- 
ties listed  on  registered  exchanges  were  required  to  be  registered  with 
the  Securities  and  Exchange  Commission,  which  meant  disclosure  of 
extensive  data,  limitations  on  "insider"  trading,  and  other  regula- 
tions. In  the  wake  of  the  crash,  states  withdrew  from  exchanges 
the  privilege  of  distributing  new  issues  (which  had  been  a  main  source 
of  regional  exchange  business).  As  a  result  companies  which  had  new 
issues  or  a  reluctance  to  disclose  business  details  or  to  submit  to  SEC 
regulations,  turned  to  the  over-the-counter  market.  Companies  which 
could  meet  the  SEC  reporting  standards  could  seek  the  greater  pub- 
licity and  prestige  of  a  listing  on  the  New  York  exchanges.  Meantime, 
the  technological  development  of  the  open-end  teletype  system  allowed 
over-the-counter  dealers  to  make  immediate  contact  with  each  other 
all  over  the  country,  and  thus  destroyed  the  unique  advantage  of  face- 
to-face  dealing  on  a  regional  exchange. 

Accordingly,  one  of  the  main  historical  uses  of  the  regional  ex- 
change, which  was  to  provide  a  market  for  local  or  regional  issues  of 
companies  which  were  not  developed  to  a  point  where  they  would  be 
ready  for  national  listing,  has  failed  to  become  their  dominant  func- 
tion. Indeed,  in  terms  of  percentage  of  business,  regional  listings  have 
become  of  minor  significance. 

On  the  Pacific  Coast  exchange,  for  example,  93  percent  ot  the  (dol- 
lar volume  of)  stocks  admitted  for  trading  were  also  traded  on  the 
New  York  or  American  exchanges.^  The  SEC  study  shows  that  the 
dollar  volume  of  trading  in  regional-only  stocks  on  the  Pacific  Coast 
exchange  was  11.4  percent  of  total  volume  in  1961,  compared  to  22.6 
percent^  in  1948.^°  .       .  .^.        , 

The  major  activity  on  regional  exchanges  is  trading  m  securities  al- 
ready traded  on  another  exchange,  that  is,  multiple-trading.  This  in- 
cludes trading  in  both  listed  and  unlisted  stocks.  Fearing  for  the 
future  of  regional  exchanges  if  unlisted  trading  were  not  allowed  to 
continue,  the  SEC  in  1936  recommended  that  the  practice  be  legalized. 
They  took  the  position  that  it  was  in  the  public  interest  to  promote 
competition  in  the  securities  market  by  encouraging  and  bolstering 
regional  exchange  operation. ^^ 

Another  factor  contributing  to  the  overriding  importance  ot  mul- 
tiple trading  in  dually-listed  stocks  on  the  regional  exchanges  has  been 

"Letter  to  Mrs.  Wilma  G.  Mayers  from  James  L.  McPharl,  Vice  President,  Pacific 

Coast  Stock  Exchange,  February  18,  1964. 
10  SEC  study,  op  clt.,  p.  1078. 
"/bid.,  pp.  918-924. 
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the  public  or  ''nonmember"  commission  schedule  of  the  New  York 
Stock  Exchange,  under  which  a  nonmember  broker  must  pay  a  member 
broker  the  same  commission  that  his  customer  would  pay  if  the  customer 
were  to  place  the  order  directly  with  the  New  York  exchange  member. 
Since  competition  normally  prevents  charging  the  customer  more  than 
the  rate  charged  by  the  New  York  member,  the  nonmember  broker  gives 
up  his  entire  commission-income  on  the  sale  to  the  New  York  mem- 
ber, besides  incurring  overhead  and  other  costs.  Yet  he  may  take  the 
loss  in  order  not  to  lose  the  customer.  Nonmember  orders  account  for 
a  substantial  amount  of  the  New  York  Stock  Exchange's  business,  but 
the  rules  of  the  New  York  exchange  forbid  any  rebate  or  discount  on 
commission  charges  to  nonmembers.  As  a  result,  several  methods  have 
emerged  whereby  the  nonmember  is  rewarded  for  bringing  in  the 
business.  The  one  that  concerns  us  here  is  the  technique  whereby 
the  New  York  member  places  business  on  a  regional  exchange  with  a 
nonmember  who  is  a  member  of  that  regional  exchange,  even  when 
the  New  York  member  is  also  himself  a  member  of  the  same  regional 
exchange  (dual  member),  or  where  the  dual  member  could  have  made 
the  transaction  on  the  New  York  Stock  Exchange  where  the  issue 
is  listed.  This  reciprocal  commission  business,  usually  carried  out  under 
arrangements  with  3-to-l  or  2-to-l  ratios  in  favor  of  the  New  York 
member  firm,  is  facilitated  by  the  multiple-trading  of  nationally  listed 
stocks  on  the  regional  exchanges.^^  The  SEC  study  comments  that  "in 
general,  however.  Pacific  Coast  trading  in  dually  traded  stocks  actually 
appears  to  drop  off  sharply  when  the  primary  exchanges  suspend 
operations  for  the  day. ' '  ^^ 

From  the  public  point  of  view,  the  existence  of  firm  commitments 
as  to  an  agreed  upon  ratio  may,  of  course,  lead  to  the  placing  of  busi- 
ness according  to  the  ratio  rather  than  in  the  best  market  for  the 
customer.  The  regional  exchanges  have  also  become  dependent  on 
reciprocal  commission  business,  and  dependent  on  the  maintenance  by 
the  New  York  exchange  of  its  single  commission  structure.  It  also 
follows  that  sole  members  of  regional  exchanges  in  many  cases  rely 
heavily  on  this  type  of  business. 

The  question  now  is  what  would  the  effect  of  a  state  stock  transfer 
tax  be  on  this  structure  and  the  individuals  involved?  In  response  to 
an  SEC  questionnaire  asking  dual  members  to  rank  their  reasons  for 
executing  orders  on  the  regional  stock  exchanges,  14  dual  members 
mentioned  saving  the  New  York  tax  among  the  three  highest-ranking 
reasons.  One  firm  put  it  first,  3  firms  second,  and  10  firms  third.  On  the 
other  hand,  the  first-ranking  reason  for  14  firms  was  "better  price 
available  on  regional  exchange"  (8  firms  had  this  reason  ranked 
second,  and  2  ranked  it  third).  "Trade  after  New  York  Stock  Ex- 
change closes"  was  ranked  first  by  8  firms,  second  by  10,  and  third 
by  9.  "Retain  larger  percentage  of  gross  commissions"  w^as  ranked 
first  by  8,  second  by  3,  and  third  by  2.  "Reciprocal  arrangement  with 
another  member  of  the  regional  exchange"  M^'as  ranked  first  by  4,  sec- 
ond by  1,  and  third  by  3  firms.  "Orders  originated  in  the  vicinity  of 
the  exchange"  was  ranked  first  by  4,  second  by  4,  and  third  by  2.  ^* 


'2  SEC  study,  op.  cit.,  p.  302. 
^3  Ibid.,  p.  939,  Part  2. 

11  Th4/I      -n     1  n8R 


^i  Ibid'.',  p.  1086 
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Other  reasons  receiving  fewer  votes  were  "reduce  market  impact  on 
NYSE"  (which  could  occur  in  the  case  of  a  large  block  bought  or 
sold),  and  "reduce  time  involved  in  transfering  securities." 

TABLE  VIII 
Reasons  Dual  Members  Execute  Orders  on  the  Regional  Stock  Exchanges 
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-- 

MIDWEST  STOCK  EXCHANGE 

1 

5 

4 

18 

5 
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12 
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3 

10 

5 

18 

23 
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3 

3 

8 

5 

3 
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7 

20 
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-- 
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PACIFIC   COAST  STOCK   EXCHANGE 
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SOURCE:    Report  of  Special  Study  of  the  Securities  Markets,  Securities  and  Exchange  Commission,  July  17,  1963,  88th 
Congress,  First  Session,  House  Document  No.  95,  Part  2. 

HOW  IMPORTANT  IS  THE  PACIFIC  COAST  STOCK  EXCHANGE 
IN  CALIFORNIA'S  ECONOMY? 

According  to  James  Walter,  writing  in  The  Role  of  Regional  Secur- 
ity Exclianges,  in  1957,  "the  truly  significant  function  of  regional  ex- 
changes is  one  of  providing  good  markets  for  regional  issues."  He  con- 
cedes that  an  alternative  function  exists,  that  of  facilitating  the  entry 
of  regional  brokerage  firms  into  the  market  for  nationally  listed  secur- 
ities, "but  he  feels  that  this  problem  of  entry  could  be  handled  without 
the  existence  of  regional  exchanges.  It  is  clear  that  the  cost  of  a  seat 
on  the  New  York  Stock  Exchange  may  be  prohibitive  for  many  local 
firms  (around  $200,000),  whereas  the  cost  of  a  seat  on  the  Pacific 
Coast  Stock  Exchange  has  been  around  $15,000.  A  nonmember  firm 
tradinf'  on  the  New  York  exchange  must  pay  full  commission  rates, 
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therefore,  this  business  does  not  pay.  One  possible  solution  would  be 
a  change  in  the  commission  rate  structure  to  permit  nonmember  firms 
a  discount  from  the  public  rate. 

Regional  issues  tend  to  be  nelected  on  the  regional  exchanges  ac- 
cording to  Walter,  with  correspondingly  greater  emphasis  on  multiple- 
traded  issues,  that  is,  issues  which  are  listed  on  the  New  York  exchano-e 
but  admitted  to  trading  on  the  Pacific  exchange,  either  by  multiple 
listing,  or  by  being  admitted  to  unlisted  trading  privileges  In  1959 
out  of  550  stocks  on  the  list  at  Pacific,  just  76  had  a  market  only  on 
the  1  acific  Coast  Stock  Exchange,  i.e.  were  regional-only  stocks  And 
according  to  a  letter  of  February  1964  from  the  vice  president  ap- 
£r?Sf  ^^^^^  ^^  percent  of  the  stocks  admitted  to  trading  on  the 
itbE  are  also  also  traded  on  the  New  York  or  American  Stock  Ex- 
changes. This  indicates  a  further  attrition  of  the  volume  of  reo-ional 
business.  Because  of  a  limited  volume  of  orders  to  buy  and  sell  for 
regional  issues,  the  spread  between  buying  and  selling  prices  is  likely 
to  be  wader  than  on  the  New  York  exchanges.  This  makes  for  a  thin- 
ner and  less  satisfactory  market  with  greater  potential  for  price  in- 
stability. Some  large  single  transactions  may  be  too  important  for  a 
competitive  market  in  their  influence  on  price. 

This  may  in  turn  further  weaken  the  regional  exchange  market  by 
eausmg  regional  firms  to  de-list  and  change  to  the  over-the-counter 
market.  All  securities  are  now  initially  issued  in  the  over-the-counter 
market.  Corporations  trading  in  the  over-the-counter  market  are  not 
generally  required  to  report  to  the  Securities  and  Exchange  Commis- 
sion, except  in  connection  with  new  issues.  The  absence  of  disclosure 
requirements  permits  dealers  to  charge  diiferent  prices  to  different 
customers,  and  permits  variable  prices  among  brokerage  firms.  The 
extra  opportunities  for  profit  may  cause  dealers  to  oppose  the  list- 
ing of  issues  they  have  handled  on  the  exchange,  where  commissions 
are  published.  Only  bid  and  offered  quotations  are  published  for  over- 
the-counter  stocks,  and  these  may  not  correspond  to  prices  at  which 
transactions  are  actually  made.  Also,  the  size  of  over-the-counter  trans- 
actions is  kept  secret,  and  "potentiaUy  embarrassing  details,  such 
as  insider  transactions,  need  not  be  divulged.  "^^  in  the  face  of  this 
secrecy  and  flexibility  in  the  over-the-counter  markets,  exchanges  have 
a  more  difficult  time  attracting  and  holding  regional  listings.  Listing, 
of  course,  is  in  the  investor's  interest  in  that  he  has  the  disclosure 
protections  of  the  SEC,  as  well  as  the  standards  required  by  the  ex- 
change itself. 

The  Pacific  Coast  exchange  does  attempt  to  attract  some  business 
that  would  perhaps  be  conducted  over-the-counter  by  offering  discounts 
on  commission  charges  to  nonmember  firms  which  originate  business 
m  the  exchange.  The  question  then  arises  whether  anything  else  may 
be  done  to  facilitate  regional  security  handling  on  the  exchanges.  Some 
may  question  the  need  for  this,  yet  it  seems  clear  that  relatively  new, 
growing  industries  that  are  not  yet  national  in  scope  may  be  the 
source  of  vital  economic  development  to  California  and  the  nation. 

^W^alter,  The  Role  of  Regional  Security  Exchanges^  p.  146. 
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TABLE  IX 


Net  Number  of  Stocks  on  Exchanges 

Exclusively  on  Total  stocks 

jf.^Yorh     American     other  exchanges  on  exchanges 

'^"""^^                                            1242            1,079                 1,289  3  610 

1940     li^               '895                    951  3,139 

1945     ".ill                779                    775  3,038 


r„.„                                        1,484                779  ^^^  ^ 

19o0      -,'r;.lQ                    815  686  3,U4^ 

931 

1961     HJ?             lS5  493  3,091 


1955     ]%g  III  555  3,018 

I960     l'S«  977  519  3,042 


iQr9  —  1.565  1,033 

sfu;cers7c;;itieT;;7E7chan.e  CoxnxBission.  Annual  Report.  1962.  p.  46. 

TABLE  X 

Share  Values  on  Exchanges,  in  Percentages  j^^^j^^.i^.^jy  on 

NeiD   York  American  other  exchanges 

December  31  ^4  53                    $3.66 

1948     ^^llo  12.52                     2.98 

1950    llf^  12.02                      2.21 

1952    l^-^l  11.34                      l-8o 

1951    --"::     IS  12.20  1.50 

19d6    8g49  10.14  1-37 

1958    IIIIIIIIIIIII     9156  7.22  1-22 

TurcerSeTu^uTerand  ETcha^gTcT^;^  Annual  Report,  1962.  p.  46. 

From  the  tables  above  it  can  be  seen  that  the  ^^^^^^^  ?;^l7^J^^  f^^ 

has  remained  fairly  constant. 

THE  OVER-THE-COUNTER  MARKET 

r^  ■  •   oii.^    thP   -Dhrase    "over-the-counter"    described   transactions 

York  Stock  Exchange  accounts  f^^^^^^^  ^^^^^  .^^^^^  ,3  ^ell  .as 

the-couuter  markets  include  the  maiKeuu  r^^      ^-^      ^J 

transactions  in  outstanding  securities  off  the^exchanges^in^^^      y 

elude  the  underwriting  ^^-^^J^f  ,^J,^^^^^^^  positions, 

ties  by  firms  as  dealers,  with  ^^^  ^^f  ^P^^^^^^i^ipal  and  0^ 
The  underwriting  of  corporate  t^deal^^^s^^^^^^^  P^^_  ^^  .^  ^^^ 

securities  takes  place  m  the  ^?f  ^^f/'^ioiial  market  ability  or  do 

trading  place  for  ^^^^^^^'^^ZilTt^e^^^^^^  I^-^^  ^^^^^ 

not  fit  into  the  requirements  f  ,f  ^^^"f^^^^^^^^  by  exchange  transj 

of  stocks  or  bonds  which  cannot  ^^f^f  ^^^^f '°'^'',^^^         company  and 
actions   are   traded   ^^^^f  ^"^^^^V  efunte'r  tra^^^^^^^^^  In  1953  it 

mutual     funds  are  usua  y  ^^^^'^^f '^^^.f '  accounted  for  almost  all 
.as  estimated  ^^-t  .over-the-counte    n     1^^^  ^t  factions,  about  one- 

f:^T^:^J^7:S^:^^^^^^  common  stock  transactions  b. 

!Sln.ress.    Senate.   BanMn.   and   Currency   Co:.n.ittee.   Hearings.    1955.   Sto. 
'Market  Study,  p.  349. 
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Aceordinor  to  the  Securities  and  Exchange  Annual  Report  for  1962, 
there  Avere  4,165  stocks  with  300  liolders  or  more,  of  about  3,840  domes- 
tic companies,  quoted  only  in  the  over-the-counter  market.  The  agjjre- 
gate  market  value  of  these  stocks  on  December  31,  1961  was  $105.8 
billion.  This  compares  with  an  aggregate  market  value  of  exchange 
traded  stocks  on  the  same  date  of  $426  billion. 

The  $105.8  billion  in  over-the-counter  stocks  included: 
$26.2  billion  for  bank  stocks 
$22.1  billion  for  insurance  stocks 

$57.5  billion  for  industrial,  utility  and  other  raiseellaneous  stocks 
Stocks  issued  by  registered  investment  funds  (e.g.  mutual  funds) 
were  not  included  in  this  compilation. 

According  to  the  SEC  report,  substantial  percentages  of  over-the- 
counter  stocks  are  often  held  by  officers  and  directors  of  companies,  or 
other  controlling  persons;  e.g.  $8.7  billion  of  Western  Electric  Com- 
pany was  99.82  percent  owned  by  A.T.  &  T. 

In  addition  to  the  $105.8  billion  worth  of  over-the-counter  stocks 
mentioned  above,  there  were  more  than  1,000  actively  quoted  stocks  of 
companies  so  small  as  not  to  require  continous  reporting  to  the  com- 
mission. It  might  be  noted  that  some  of  the  previous  group  also  do 
not  report   (2,177  stocks  worth  more  than  $64  billion). 

The  total  number  of  stocks  listed  in  the  daily  service  of  the  National 
Quotation  Bureau  was  over  8,000  in  1962  as  'compared  with  3,000  on 
the  organized  exchanges. 

INCIDENCE  AND  BURDEN  OF  THE  STOCK  TRANSFER  TAX 

The  legal  incidence  of  the  tax  may  be  illustrated  by  the  New  York 
State  stock  transfer  tax  law  and  regulations.  To  quote: 

"Subdivision  3  of  .section  270  of  the  Tax  Law  imposes  liability 
for  the  tax  upon  the  person  or  persons  making  or  effectuating  the 
sale  or  transfer,  including  the  person  or  persons  to  whom  the  sale 
or  transfer  is  made.  Thus,  both  transferor  and  transferee  are  liable, 
and  if  a  transfer  is  made  on  the  books  of  the  corporation,  it  is 
also  liable." 

"As  between  themselves,  the  parties  may  agree  which  of  them 
shall  bear  this  liability  and  payment  of  the  tax  by  either  discharges 
the  liability  of  both.  However,  if  the  party  who  has  agreed  to  pay 
the  tax  fails  to  do  so,  the  other  party  is  not  exonerated  from  lia- 
bility hy  such  agreement  and  in  such  case  payment  may  be  enforced 
against  either  party. ' ' 

"The  fact  that  either  the  transferor  or  the  transferee  may  not 
be  subject  to  the  tax  does  not  exempt  the  transaction.  For  example, 
a  transfer  by  or  to  the  United  States  or  any  of  its  agencies,  a 
foreign  government,  the  State  of  New  York  or  any  of  its  political 
subdivisions  is  subject  to  the  tax."^''' 

Assuming  that  in  practice  the  seller  does  in  fact  pay  the  tax,  the 
luestion  then  arises  as  to  whether  the  seller  can  pass  on  any  part  of 

ihis  to  the  buyer  in  the  form  of  a  higher  price  for  the  stock  than 

I — 

''  state  of  New  York,  Department  of  Taxation  and  Finance,  Stock  Transfer  Tax  Law 
!   and  Rer/ulations,  July  1,  1960   (as  amended  1963). 
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^ould  otherwise  prevail.  Presumably  a  P^^^^^^^^^^^^k  ^u\"e 
to  recover  all  of  his  costs  in  selling  his  shares,  but  this  .mU  be  more 
possible  in  a  rising  market  than  in  a  faUing  market.  Moreover,  it  is 
not  apparent  that  historical  cost,  either  including  or  exc  udmg  tax 
costs  kastronelv  felt  force  in  the  shaping  of  a  particular  market 
price  Future  expectations  as  to  the  value  of  the  stock  may  frequent  y 
Tdom'inlnt  in  'establishing  the  price..  If  .e_kne.  ho.  -nc^  -mng 


was  donrfor  the  purpose  of  profit  taking  -  -onld  ha  e  aet 

answer  to  this  problem.  Some  sales  are  involuntary,  as  m  the  case  ot 
?he  dTsposition  of  an  estate  in  the  form  of  securities  and  some  sales 
f/e  uXtken  for  the  purpose  of  establishing  a  t- ^o-  In  add^^^^^^^^^ 
the  strenc^th  of  the  buvins  versus  the  selling  side  of  the  market  cieariy 
varies  from  stok  to  kock  and  from  one  time  to  another.  Therefore 
SeTuestion  of  incidence  might  best  be  confined  to  a  discussion  of  what 
economic  f^roups  OAvn  and  transfer  stock.  ^v  ,.  „+  +v.^ 

TTecuHties  and  Exchange  Commission  report  indicates  that  at  the 
end  of  1961  Individuals  owned  more  than  three-fourths  of  all  common 
and  nreferred  stock  outstanding.  Of  the  institutions  which  owned  the 
'pii^inrone-turth,  the  largest  holders  were  personal    rust  fur.ds 


noninsured  private  pension  funds,  and  open-end  investment  companies. 
?See  Table  XL)  If  personal  trust  funds  are  removed  from  the  list  as 


TABLE  XI 

Securities 


Estimoted  Ownership  of  U.S.  Corporate  and  Foreign 
by  Class  of  Investor  (1954  and  1961) 


(in  billions  of  dollars) 

Common  and 

preferred 

stock 


1954  1961 

$256.4         $546.2 
Total  outstanding _  - 

Institutional  investors ^ 

Q  Q 

Life  insurance  companies ^^• 

Nonlife  insurance  companies  — ^• 

Noninsured  private  pension  funds ^-^ 

Open-end  investment  companies ^-^ 

Other  investment  companies *^-- 

State  and  local  trust  funds -^ 

Commercial  banks 'g 

Mutual  savings  banks -^ 

Fraternal  orders "g 

Common  trust  funds ■' 

Other  personal  trust  funds 

209.3          425.4 
Other  investors 

^      .  5.3  11-9 

Foreigners         -_—-— ,  <,q^  q  413.5 

Domestic  individuals  ■" 

^^S^S^^'iSlK^i^^—i^^^S:^^...  funas  and  „,,..«. 

3  Includes  nonprofit  organizations  such  as  eaucauo  ^ 

.Inctu^dlnrinvts^^-nf^c^P^^^^^  shares  of  approximately  $9  billion  in  1954.  and  J29.. 

source -Cori";  spec..  Stujyof  SeouH«e.  Markets  of  tHe  SecuriUes  an.  .xc.an. 

commission.  Part  2,  p.  9-0,  July  K,  19/^-  ,„„,„des  foreign  issues  outstanding 

eluded.  Figures  may  not  add  to  totals  oet^uoc  kj^ 
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being  closer  to  individuals  than  to  institutions,  then  the  institutional 
share  drops  to  about  15  percent. 

Of  all  the  stock  owned  by  individuals,  about  one-half  was  owned  by 
those  with  incomes  of  $25,000  or  over,  and  three-quarters  was  owned 
by  individuals  with  incomes  of  $10,000  or  over.^s 

Only  1  percent  of  all  taxpayers  fell  in  the  first  group  in  1960,  and 
only  10  percent  in  the  second  group.  Therefore,  the  great  bulk  of  indi- 
vidual buyers  and  sellers  of  stock  were  well-to-do  or  wealthy. 

It  has  been  estimated  in  an  October  1962  survey  of  the  New  York 
Stock  Exchange  that  in  1962  individuals  bought  about  $40  to  $50  billion 
worth  of  stock,  and  sold  an  amount  about  $1.6  billion  greater  than  they 
bought.  Mutual  funds  bought  about  $4  billion  worth  and  sold  about  $3 
billion.  Insurance  companies  bought  about  $0.4  billion  and  sold  about 
$0.3  billion.  Noninsured  private  pension  funds  bought  $2  billion  net, 
and  other  institutions  bought  around  $1  billion  net. 

The  SEC  estimated  that  in  1961  the  total  value  of  securities  sold  on 
all  exchanges  was  $63.8  billion,  and  over-the-counter  $38.9  billion. 
Although  these  figures  are  for  a  year  earlier  than  those  in  the  preceding 
paragraph,  it  can  be  roughly  stated  that  around  three-quarters  of  all 
sales  of  stock  on  exchanges  are  by  individuals,  and  a  somewhat  smaller 
fraction  in  the  over-the-counter  market.  We  may  then  conclude  that 
most  of  the  stock  transfer  tax  is  paid  by  this  relatively  well-off  group 
of  individuals. 

Institutional  sellers  Avill  be  more  able  to  recover  their  costs  in  charges 
for  service  to  their  individual  customers.  Some  of  this  burden  is  doubt- 
less borne  by  individuals  in  lower  income  groups,  but  distribution  is 
not  certain. 

Brokers  dealing  on  their  own  account  are  one  clearly  definable  eco- 
nomic class  which  would  definitely  feel  the  impact  of  a  new  stock 
transfer  tax. 

m 

■      POSSIBLE  EFFECTS  OF  A  STOCK  TRANSFER  TAX  IN  CALIFORNIA 

If  a  stock  transfer  tax  were  to  be  levied  on  all  stock  transactions  in 
California,  would  it  lead  to  a  decline  in  the  volume  of  transactions 
taking  place  in  this  state,  either  on  the  Pacific  Coast  Stock  Exchange 
or  over-the-counter?  Although  usually  not  the  overriding  reason  for 
trading  on  the  Pacific  Coast  Exchange  rather  than  on  a  national  ex- 
change, this  potential  tax  saving  may  have  weight  in  marginal  cases. 
Commissions  charged  by  brokers  vary  according  to  a  standard  schedule 
of  prices  and  the  number  of  shares  bought.  The  average  commission  is 
in  the  neighborhood  of  2  percent,  whereas  in  a  typical  case  the  New 
York  State  stock  transfer  tax  may  be  in  the  neighborhood  of  one-tenth 
of  1  percent.  In  the  usual  case,  then,  the  tax  will  be  a  very  small  part 
of  the  selling  cost. 

Example  A:  For  example  on  a  transaction  in  which  100  shares  at  $50  a 
share  are  sold  (total  $5,000),  the  Pacific  Coast  Stock  Exchange  com- 
mission would  l3e  $39,  plus  one-tenth  of  1  percent  of  the  money  in- 
volved. This  comes  to  $44,  or  less  than  1  percent.  The  federal  stock 

"  Cited  in :   Daniel   Seligmen  and  T.   A.   Wise,   "New  Forces   in   the   Stocli   Market," 
Fortune^  February,  1964,  pp.  92  ff. 
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traTisfer  tax  at  H  per  $100  ^YOuld  be  $2,  or  one  tvreuty-fiftli  of  1 
percent  1^1  a  state'transf  er  tax  at  the  New  York  rate  of  4^  a  share 
wonld  be  $4    or  two  twenty-fifths  of  1  percent    All  of  the  charges 
To' ether  wonld  total  $50,  or  a  total  of  1  percent  of  the  selling  price. 
Example  B:  If  100  shares  of  a  stock  priced  at  $200  a  share  ^ere  sold 
the  commission  would  be  $59,  the  federal  tax  $8  and  the  New  York 
basic  SSe  tax  $1.  This  totals  $71  on  a  $20,000  transaction,  or  less 
than  i  of  1  percent. 
This  consideration  would  seem  to  argue  against  the  tax  ha^dng  a  large 
neoathe  impact  on  the  Tolnme  of  transactions  taking  place  m  Cali- 
?ornS  men  balanced  against  the  list  of  other  motivations  for  trading 
on  this  regional  exchange  discussed  above    the  tax  saving  ^as  of  first 
imnortance  to  onlv  1  firm  interviewed,  of  secondary  importance  to  3, 
and  tW  in  importance  to  10.  The  number  of  member  firms  on  the  , 
Pacific  Coast  Stock  Exchange  at  the  time  of  this  questionnaire  was  106,  i 
Tf  wMch  83  were  sole  members,  and  23  were  dual  members  (hat  is,  . 
members  of  Pacific  and  also  of  the  New  York  or  American  exchanges, 
oi  both)    Seventeen  were  members  of  both  American  and  New  York, 

^"^The  ^eTct'oTof  nonmember  firms  who  get  special  discounts  on  com- 
mission charo-es  for  originating  business  on  the  Pacific  exchange  should  . 
a   0  be  con^  dei-ed.  They  would  still  stand  to  gain  from  the  reduction  m  : 
:^mmissTon  charges,  so^ould  Pf-^^^ly  stiU  be  motivat^^^^^ 
orders  on  Pacific  rather  than  elsewhere.  What  effect  would  the  tax 
have  on  the  actions  of  the  brokerage  firms  which  were  not  members 
of  anv  exchange?  There  were  863  of  these  firms  at  the  end  of  1963,  1 
^^leieL  only  8f  w       members  of  an  exchange.  Four  hundred  twenty 
firms  recehed  preferential  treatment  on  the  Pacific  exchange   leaving 
Sfwho  did  not.  There  is  great  diversity  in  the  size  and  activity  of 
firms  which  do  over-the-counter  business.  They  range  m  size  from  the 
solT  proprietor  selling  mutual  funds  or  a  single  underwritten  issue  to  I 
arte  film    wTth  networks  of  branch  offices.  In  1961  sales  by  any  one 
biokeiSerranged  from  $50,000  to  $2  billion.^^  However,  some  of 
the  fiims  doluo-  the  largest  amoimts  of  over-the-counter  business  were 
New  ?Si/rock  Excha'nge  -mbers..  Of  67  broker-deal^;s  doing^^^^^^^^ 
than  $100  million  worth  of  business  m  1961,  43  were  NISE  members 
Perhaps  it  would  be  safe  to  conclude  that  most  of  the  nonexchang 
members  in  California  are  relatively  small,  in  terms  of  their  share  o 
Sover^the  counter  business  and  that  the  impact  of  the  tax  would  not 
be  such  as  to  cause  them  to  shift  a  significant  volume  of  business  out- 
of-state.    ^^^1^^^^  Qp  POSSIBLE  COLLECTIONS  IN  CALIFORNIA 

Assuming  that  the  levying  of  the  tax  will  not  have  a  significant  effect 
on  the  volume  of  business  on  the  Pacific  Coast  Stock  Exchange  we  can 
estimate  how  much  revenue  would  have  been  raised  m  the  calendai 
veari963  with  a  stock  transfer  tax  at  the  New  York  state  rate  and 
structure  TaSng  the  last  price  at  which  each  stock  sold  during  the 
year  Ton  tie  assumption  that  this  may  provide  a  better  estimate  of  I 
potential  revenue  than  the  high,  low  or  even  the  median  for  the  year), 


i 


«  SEC  Report  op.  cit.,  p.  548. 
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figuring  the  amount  per  share  that  would  have  been  levied  in  New  York, 
and  the  share  volume,  we  have  calculated  the  tax.  The  total  tax  that 
would  have  been  collected  on  this  basis  in  1963  was  $1,598,000.  This 
represents  the  portion  that  eould  have  been  collected  as  a  result  of 
organized  exchange  transactions. 

In  order  to  estimate  tlie  amount  collectible  in  the  over-the-counter 
market,  we  take  note  of  the  fact  that  over-the-counter  sales  in  1961 
constituted  35  percent  of  the  value  of  all  exchange  transactions. 
Furthermore,  the  over-the-counter  sector  seems  to  be  growing  relatively 
faster  than  the  exchange  sector.^o  The  tax  would  then  have  raised 
approximately  one-third  as  much  as  on  the  exchange,  if  we  can  apply 
the  national  ratios  to  the  California  security  market.  This  would 
produce  an  estimate  of  $500,000. 

Thus  the  total  from  both  exchange  and  over-the-counter  transactions 
would  have  been  in  the  neighborhood  of  $2  million  in  1963,  with  New 
York  rates. 

If  the  tax  had  been  levied  on  the  federal  basis  of  4^5  per  $100  of 
value  of  transactions,  then  on  an  assumed  total  volume  of  $2-2.5  bil- 
lion on  both  exchange  and  over-the-counter  markets  together,  the  tax 
collected  would  have  been  between  $800,000  and  $1,000,000. 

These  estimates  may  be  too  low,  since  in  1961  the  National  Associa- 
tion of  Security  Dealers  estimated  that  all  sales  by  registered  broker- 
dealers  totaled  $3.3  billion  for  California,  Hawaii,  and  Nevada.  1961 
sales  on  the  Pacific  Coast  Stock  Exchange  were  $1.28  billion.  The 
remaining  $2  billion  cannot  be  allocated  among  the  three  states,  but  it 
would  seem  logical  to  guess  on  the  basis  of  incomes  and  population 
that  more  than  $1  billion  could  be  allocated  to  California.  This  would 
make  total  sales  in  1961  about  $2.3  billion.  Since  exchange  sales  were 
up  about  20-25  percent  in  1963  over  1961,  it  would  perhaps  be  fair 
to  estimate  that  total  sales  in  California  in  1963  were  between  $2.8-$3.0 
billion.  This  would  raise  the  current  estimate  for  the  tax  about  one- 
third.  Thus  the  state  tax  on  the  New  York  basis  would  have  yielded 
about  $3  million.  Transfers  other  than  by  sales  may  then  be  added. 

The  federal  tax  estimate  could  then  be  raised  to  $1.5  million  plus, 
for  1963.  Elsewhere  it  is  noted  that  total  stamp  taxes  collected  by  the 
federal  government  in  California  in  1962-63  were  $17.7  million.^i  The 
real  estate  transfer  tax  was  probably  in  the  neighborhood  of  $12  million 
so  that  the  tax  on  stock  and  bond  issue  and  transfer,  and  on  foreign 
insurance  policies  made  up  the  balance.  Is  it  logical  to  assume  that  only 
$1.5  million  of  this  was  stock  transfer  tax?  This  would  leave  $4  million 
for  the  tax  on  issue  of  new  stock  and  bonds  and  bond  transfer,  and  the 
tax  on  foreign  insurance  companies.  Perhaps  $2  million  for  federal 
stock  transfer  tax  collections  in  California  in  1963  would  be  a  better 
estimate. 

"  Over-the-counter  is  probably  a  larger  share  of  total  in  California  than  nationally, 
because  New  York  has  most  of  exchange  business.  As  of  the  end  of  1963,  ac- 
cording to  the  1963  Annual  Report  of  the  Paciflc  Coast  Stoclc  Exchange,  "the 
volume  of  over-the-counter  clearing  through  the  clearing  department  approxi- 
mated 50  percent  of  the  listed  items  being  cleared."  p.  3. 

'Federal  collections  vs^ere  separately  reported  in  1952  when  the  stock  transfer  tax 
brought  in    $22.6   million   out  of   $77.6    million,   or   about   29   percent.    Since   New 

I  York  dominates,  this  is  probably  too  high  a  percentage  for  California.  If  we  take 
10—15   percent   as   more    realistic,    then   we   can   conclude    that   the    federal   stock 

'  transfer  tax  in  California  in  19  63  was  $1.7  million  to  $2.6  million.  (Friend,  Hoff- 
man and  Winn:  The  Over-The-Counter  Securities  Market,  1958,  p.  459.) 
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ARGUMENTS  FOR  AND  AGAINST  A  STOCK  TRANSFER  TAX 

A.-FOR 

(1)  Revenue:  Depending  on  the  rates,  California  could  realize  $1.5  to 
$2  5  million  at  the  federal  tax  rate,  $3  million  plus  at  the  New 
York  state  tax  rate,  and  more  at  the  higher  rates  prevailing  m 
Florida,  Alabama,  or  South  Carolina. 

(2)  Although  this  tax  is  levied  on  the  transfer  of  stock,  it  may  plug 
a  loophole  in  the  property  tax,  in  that  it  reaches  a  form  of  mtan- 
gible  property  which  ordinarily  escapes  the  property  tax.  Ihe 
capital  gains  tax  may  reach  this  area  indirectly,  but  capital  gams 
are  taxed  more  lightly  than  other  forms  of  income.  Moreover,  on 
other  types  of  property  both  property  taxes  and  capital  gams 
taxes  are  paid. 

(3)  This  tax  could  assist  in  dampening  the  fluctuations  of  the  stock 
market  by  discouraging  heavy  trading  when  stock  prices  are  rising 
or  falling  rapidly. 

(4)  The  implementation  of  this  tax  at  a  light  rate  would  yield  infor- 
mation about  a  field  of  activity  where  little  is  known,  and  which 
may  require  state  regulation  in  the  future. 

B.-AGAINST 

(1)  The  tax  might  have  a  possible  negative  effect  on  the  volume  of 
business  on  the  Pacific  Coast  Stock  Exchange,  to  the  possible 
detriment  of  future  growth  of  this  institution,  a  volume  which 
the  SEC  feels  worth  sustaining  to  prevent  undue  concentration  ot 
capital  markets  in  New  York.  Another  aspect  of  this  point  is  the 
possible  loss  of  income  to  Pacific  members,  who  would  then  pay 
less  state  income  tax.  However,  the  saving  m  out-of-state  stock 
transfer  tax  has  not  been  shown  to  be  more  than  a  secondary 
reason  for  trading  on  the  Pacific  Exchange. 

(2)  This  tax  might  have  a  high  administrative  cost.  Both  Pennsylvania 
which  repealed  its  stock  transfer  tax,  and  Texas  have  mentioned 
the  administrative  difficulties.  To  quote  Robert  S.  Calvert,  the 
Comptroller  of  Public  Accounts  in  Texas : 

''There  are  approximately  15,000  foreign  corporations  doing 
business  in  Texas  and  there  are  some  55,000  domestic  corpora- 
tions This  causes  a  tremendous  audit  problem.  In  addition, 
the  tax  is  not  levied  against  the  corporation,  but  is  levied 
against  the  individual  transferors,  therefore,  it  is  sometimes 
necessary  to  file  claims  against  a  large  number  of  individuals 
for  the  tax  due  on  the  transfers  of  stock  of  a  single  corpora- 
tion The  law  does  provide  for  certain  penalties  against  the 
responsible  officials  of  the  corporation  for  recording  the  trans- 
fer on  the  records  of  the  corporation  without  the  stamps  hav- 
ing been  affixed,  however,  these  penalties  are  in  the  nature ^ot 
a  misdemeanor  and  are  not  effective  except  on  conviction. 
On  the  other  hand.  New  York  reports  no  particular  difficulties^ 
Eighty  percent  of  their  tax  is  now  collected  without  the  use  ot 

a  Letter  to  Mrs.  Wilma  G.  Mayers,  dated  March  13,  1964. 
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Stamps  by  direct  payment  of  cash  to  the  State  Tax  Commission 
or  Its  designated  bank. 

(3)  This  tax  may  be  regarded  as  a  ''nuisance"  type  tax  by  tax  ad- 
ministrators and  the  business  community. 

A_  stock  transfer  tax,  not  accompanied  by  a  bond  transfer  tax 
might  discourage  the  use  of  equity  capital.  It  may  be  argued  that 
equity  or     venture"  capital  is  needed  to  promote  the  growth  of 
new  industry  and  employment,  and  that  the  tax  might,  therefore 
be  detrimental  to  future  economic  growth  in  California 


(4) 
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THE  REAL  ESTATE  TRANSFER  TAX 

THE  NATURE  OF  THE  REAL  ESTATE  TRANSFER  TAX 

A  real  estate  transfer  tax  is  a  tax  on  the  transfer  of  real  property 
and  is  analagous  to  a  "sales  tax"  on  property.  This  tax  yielded  $20 
million  to  the  state  of  Pennsylvania  in  1963,  and  could  yield  four  or 
five  times  this  amount  in  the  state  of  California.  It  also  has  interest 
as  a  potential  source  of  revenue  to  local  governments,  and  might  be 
particularly  attractive  as  a  means  of  raising  money  for  schools,  since 
rising  school  costs  are  often  associated  with  an  influx  of  new  resi- 
dents and  a  concurrent  increase  in  real  estate  transactions.  If  levied 
on  a  eountywide  basis,  as  in  the  state  of  Washington,  the  proceeds 
could  be  apportioned  on  the  basis  of  average  daily  attendance,  thus 
achieving  a  measure  of  intra-county  equalization. 

The  three  main  variations  of  real  estate  transfer  taxes  are : 

(1)  A  sales  or  transfer  tax  on  the  total  value  of  the  property 
transferred. 

(2)  A  recording  tax  on  the  amount  of  the  mortgage  secured  by 
real  property. 

(3)  A  sales  or  transfer  tax  on  the  value  of  the  equity  transferred. 

A  real  estate  tax  in  the  first  form  is  like  a  sales  or  excise  tax  on  the 
sale  of  real  property  such  as  land  and  structures.  Technically  it  may 
be  levied  on  the  transaction  itself,  or  on  the  instrument  by  means  of 
which  the  transfer  is  legally  carried  out.  This  latter  method  ^enables  the 
taxing  authority  to  include  transfers  of  real  property  other  than  by 
sale,  as  for  example  in  corporate  merger. 

The  second  variant  is  a  tax  on  the  recording  of  a  mortgage  which 
represents  a  real  estate  loan  in  connection  with  the  sale  of  real  estate. 
This  tax  is  levied  on  the  debt  itself,  or  the  debt  document  to  be  recorded, 
and  is  based  on  the  dollar  value  of  the  debt  secured  by  the  mortgage. 
This  value  will  differ  from  the  total  value  of  the  property  transferred, 
as  in  the  case  of  a  house  sale  where  some  fraction  of  the  total  sale  value 
is  lent  by  the  mortgaging  agency.  However,  supplemental  mortgages 
creating  additional  debt  on  the  same  piece  of  property  may  also  be 
taxed. 

The  third  variant  is  the  tax  levied  on  the  value  of  the  property 
transferred,  minus  the  mortgage  debt  at  the  time  of  sale.  It  thus 
becomes  a  tax  on  the  net  value  of  the  property  transferred,  or  the 
owner's  equity.  The  federal  tax  is  of  this  type. 

Sometimes  one  or  more  of  these  taxes  will  be  included  as  part  of  a 
broad  documentary  tax  law,  which  may  cover  the  transfer  of  stocks, 
bonds,  mortgages,  deeds  of  conveyance,  and  similar  instruments. 

Eleven  states  and  the  District  of  Columbia  use  the  first  type  of  tax, 
on  the  total  value  of  property  transferred.  The  states  are  Alabama, 
Florida,    Maryland,    Massachusetts,    Minnesota,    Pennsylvania,    South 

(  33  ) 
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Carolina,  Tennessee,  Virginia,  Washington,  and  West  Virginia.  Eight 
states  use  the  mortgage  recording  tax:  Alabama,  Kansas,  New  York, 
Minnesota,  Oklahoma,  South  Carolina,  Tennessee,  and  Virginia.  It  can 
be  seen  that  there  is  some  overlapping  between  these  two  groups,  in 
addition  local  governments  in  five  states  (Maryland,  New  York, 
Pennsylvania,  Virginia,  and  Washington)  levy  some  form  of  real  estate 
transfer  tax. 

USE  OF  REAL  ESTATE  TRANSFER  TAXES  BY  THE  STATES 

States  listed  in  Table  I  make  use  of  the  tax  on  the  total  value  of 
property  being  transferred,  usually  as  represented  by  the  considera- 
tion shown  in  the  deed.  Typically,  deeds  involving  the  state  or  the 
United  States  are  exempt,  as  are  transfers  between  close  members  ot 
a  family  where  there  is  no  consideration  other  than  love  and  attection. 

TABLE  I 

States  With  Real  Estate  Transfer  Tax  on  Total  Value 

of  Property  Transferred,  With  Rate 

Alabama 50  cents  for  each  $500  of  property  conveyed    (exclusive  of 

assumed  mortgages) 

^  Columbfa one-half   of   1   percent   of   the    consideration   paid   for   each 

deed 

Florida    30  cents  per  $100  of  the  consideration  shown  in  deeds  and 

conveyances   of   interests   in    realty 
Indiana 2  percent  of  the  selling  price   (exclusive  of  assumed  mort- 
gages). Applicable  only  to  corporations  subject  to  the  gross 
income  tax. 
Maryland 55    cents    per    $500    of    actual    consideration    paid,    on    in- 
struments conveying  title  to  property  (seven  specified  coun- 
ties and  Baltimore  City   are   authorized  to  supplement  the 
state  tax) 
Massachusetts $1  on  first  $500,  55  cents  for  each  additional  $500  or  frac- 
tional  part,   on   any   deed   or   instrument   involving   sale   ot 
realty  (called  an  excise  tax)  (exclusive  of  assumed  mortgages) 

Minnesota $1.10  on  first  $1,000  plus  55  cents  for  each  additional  $506 

or  fractional  part  thereof  (exclusive  of  assumed  mortgages) 

Pennsylvania 1  percent  of  the  value  of  the  property   represented   in   the 

document   transferring   realty    (local   governments   can   levy 
an  additional   1   percent) 

South  Carolina $1  for  each  $500  of  property  conveyed  (exclusive  of  assumed 

mortgages) 

Tennessee $1.50  per  $1,000  on  the  consideration  which  shall  not  be  less 

than   the   value   of   the   property 

Virginia 15  cents  per  $100  of  the  consideration  of  the  deed,  or  the 

actual  value  of  the  property  conveyed    (cities  and  counties 
levy  at  one-third  of  state  rate) 

Wasliington 50  cents  per  $500   (39  counties  have  also  adopted  maximum 

permissible  rates  of  1  percent  on  real  estate  sales) 

West  Virginia $1.10  for  each  $r)00  of  actual  consideration 

Source-  Tax  Overlapping  in  the  United  States  196h  Advisory  Commission  on  Inter- 
governmental Relations,  (Washington:  U.S.  Government  Printmg  Office),  July 
1964,  p.   216. 

Other  states  make  use  of  mortgage  recording  taxes  levied  on  the 
debt  secured  by  the  mortgage  as  shown  in  Table  IT.  These  taxes  are 
often  said  to  be  in  lieu  of  any  ad  valorem  tax  on  the  intangible  prop- 


ness. 
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erty  represented  by  the  mortgage,  which,  although  a  debt  to  someone, 
is  for  someone  else  a  claim  to  wealth.^  Generally  this  type  of  intangible 
property  is  not  subject  to  the  property  tax,  partly  because  of  the 
difficulty  inherent  in  assessing  the  value  of  such  property  and  in  ad- 
ministering the  tax  fairly,  and  partly  because  of  the  objection  that 
this  Avould  constitute  double  taxation — first  a  tax  on  the  property  itself 
and  second  a  tax  on  the  claim  to  the  property.  Of  course  there  are 
numerous  examples  of  double,  triple,  or  quadruple  taxation  on  the 
same  entity  in  other  areas  of  taxation.  Sometimes  the  states  having 
taxes  on  mortgage  debt  have  taxes  on  other  types  of  debt  as  well, 
such  as  bonds  and  debentures. 

TABLE   II 
States  Imposing  Mortgage  Recording  Taxes 

Alabama 15   cents  for   each  $100  of  indebtedness 

Kansas 2~>  cents  per  $100,  on  all  real  estate  mortgages 

Maryland .55  cents  per  $500   (Baltimore  City  and  7  specified  counties 

are  authorized  to  supplement  the  state  tax) 

Minnesota 15  cents  per  $100  of  principal  debt  secured 

New  York 50  cents  per  $100  of  principal  debt  secured 

Oklahoma 2-10  cents  per  $100  depending  on  length  of  mortgage 

Tennessee 10  cents  per  $100  of  amount  secured 

Virginia 15  cents  per  $100  of  amount  secured  (counties  and  cities  levy 

a  tax  of  ^  the  state  tax — 5  cents  per  $100) 

Source:  Tax  Overlapping  in  the  United  States  196i,  Advisory  Commission  on  Inter- 
governmental Relations  (Washington:  U.S.  Government  Printing  Office),  July 
1964,  p.   216. 

In  1963  the  real  estate  transfer  tax  produced  millions  of  dollars 
for  the  states  in  which  it  is  used.  As  shown  in  Table  III,  the  tax 
yielded  $19.5  million  in  Pennsylvania  for  state  government  and  pro- 
duced a  substantial  sum  in  Florida. 

TABLE  III 
Yield  of  Real  Property  Transfer  Taxes  in  Other  States 

State  1963   (in  thousands) 

Alabama   (total  documentary  stamp  taxes) $1,448 

District  of   Columbia   1,700 

Florida    (total  documentary  stamp  taxes) 18,718 

Maryland    (property  transfer  and  mortgages)    56 

Massachusetts  (real  property  transfer) 1,494 

Minnesota    (property    transfer   and    mortgages)    : 1,206 

Pennsylvania    (state  realty  transfer)    19,523 

South  Carolina   (total  documentary  tax) 1,657 

Tennessee    (mortgage    and    real    estate    transfer    tax) 1,830 

Virginia    (property  transfer  and  mortgage  tax)    4,840 

Washington    (state  tax  on  transfer  of  real  estate)   1,077 

West    Virginia     (realty    transfer)     487 

Source :  Compendium  of  State  Government  Finances,  U.S.  Dept.  of  Commerce,  Bureau 
of  the  Census. 


2  It  may  be  questioned,  however,  whether  mortgage  recording  taxes  will  be  borne  by 
the  owners  of  the  mortgage-claims-to-wealth.  If  passed  on  to  the  borrower,  then 
this  tax  is  not  so  much  a  tax  on  intangible  property,  but  rather  a  tax  on  bor- 
rowing. 
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THE  PENNSYLVANIA  REALTY  TRANSFER  TAX 

(Reference:    "The  Realty  Transfer  Tax  Act."  1951,  Dec.  27, 

P.L.  1742,  as  amended  to  date.) 

The  Pennsylvania  tax  was  selected  as  an  example  of  the  more  de- 
tailed structure  of  a  state  tax  of  the  first  and  more  important  type, 
from  the  point  of  view  of  yield. 

Base:  The  tax  is  levied  on  transactions  in  which  real  property  is  trans- 
ferred and  effectuated  by  documents  which  are  to  be  recorded.  Real 
property  is  any  "lands,  tenements  or  hereditaments "  ^  or  any  inter- 
est therein  which  shall  be  sold,  granted,  or  otherwise  conveyed.  The 
tax  is  levied  according  to  the  value  of  the  property  conveyed,  which 
is  defind  as  "the  amount  of  the  actual  consideration  therefor,  in- 
cluding liens  or  other  encumbrances  thereon  and  ground  rents,  or  a 
commensurate  part  of  the  liens  or  other  encumbrances  thereon 
and  ground  rents ' '  where  these  also  encumber  or  are  charged  against 
other  lands,  tenements  or  hereditaments.  There  is  a  provision  that 
where  there  is  a  small  or  nominal  consideration  the  property  shall 
be  valued  at  the  actual  monetary  worth,  which  shall  not  be  less  than 
the  highest  assessment  for  local  tax  purposes. 

Exemptions: 

(1)  wills 

(2)  mortgages 

(3)  transfers  between  husband  and  wife 

(4)  transfers  between  parent  and  child  or  the  spouse  of  such  child 

(5)  straw  transactions 

(6)  correctional  deeds  without  consideration  ^ 

(7)  transfers  to  the  United  States  or  Pennsylvania  or  any  of  their 
political  subdivisions  by  gift,  dedication  or  deed  of  confirmation 
in  connection  with  condemnation  proceedings 

(8)  reconveyance  of  condemned  property  to  owner  at  time  of  con- 
demnation and  within  one  year  thereof 

(10)  a  convevance  under  recorded  trust  agreement  for  purpose  of 
holding  "title  as  security  for  a  debt  contracted  at  time  of  con- 
veyance under  which  the  trustee  is  not  the  lender  and  which 
requires  the  trustee  to  reconvey  upon  payment  of  the  debt 

(11)  the  transfer  from  a  purchase  money  mortgagor  to  a  vendor 
holding  the  purchase  money  mortgage 

(12)  transfers  between  nonprofit  industrial  development  agencies 
and  industrial  corporations  purchasing  from  them 

(13)  a  transfer  bv  ovraev  of  previously  occupied  residence  taken  in 
trade  by  builder  as  part  consideration  for  new,  previously 
unoccupied  residence 

(14)  transfers  to  nonprofit  industrial  development  agencies 

(15)  conveyance  to  townships,  school  districts  and  counties  by  sale 
of  delinquent  properties  v,-  i,  • 

(16)  transfer  between  religious  organizations  of  real  estate  which  is 
not  being  or  has  not  been  used  for  commercial  purposes 

a  Tenement — any  kind  of  permanent  property,  e.g.,  land,  rents. 
Hereditament — real  property  that  can  be  inherited. 
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Legal  Incidence:  Every  person,  association  or  corporation  who  makes 
execut^es,  issues,  delivers  or  accepts  any  deed,  instrument  or  writ- 
ing whereby  any  real  property  within  Pennsvlvania  or  any  inter- 
est therein  is  conveyed;  or  in  wliose  behalf  such  a  document  is  con- 
veyed. Various  legal  decisions  have  held  that  both  parties  to  the 
transaction  are  liable  for  the  payment  of  the  tax,  that  in  the  absence 
ot  an  agreement  between  the  parties  the  tax  must  be  borne  by  the 
seller,  and  that  the  taxing  officials  will  look  to  the  party  recording 
the  deed  for  payment  of  the  tax,  leaving  him  to  seek  contribution 
trom  the  other  party  under  such  agreement.  Where  one  party  to  a 
transaction  IS  exempt,  the  nonexempt  party  remains  responsible 
tor  payment  of  the  tax.  It  is  customary  for  the  tax  in  Pennsylvania 
to  be  divided  equally  between  the  seller  and  the  buyer,  although 
the  law  does  not  require  this. 

Rate:  The  rate  is  1  percent  of  the  value  of  the  property  represented 
by  the  document,  payable  at  the  time  of  making,  execution,  delivery 
acceptance  or  presenting  for  recording  of  the  document. 

Collection:  Payment  is  by  affixing  documentary  stamps  to  every  docu- 
ment described  above.  It  is  unlawful  for  any  recorder  to  record  such 
a  document  without  the  proper  stamps  affixed  thereto. 
Revenue:  In  1962  Pennsylvania  collected  a  little  over  $20,000,000  from 
the  realty  transfer  tax.  In  1961  collections  were  $18,953,000.  The 
1962  Census  of  Governments  provides  an  estimate  for  the  total 
sales  of  real  property  for  a  six-month  period  in  1961. 

New  houses $104,509,000 

UtHer   nonfarm   residential   property 488  44'>  000 

vZZl^T^  ^'^^   properties   HI         slieST.OOO 

vdLdiiL    IOCS    23  7'^fi  000 

Commercial  and  industrial  properties I"I       114[949,'o00 

$783,263,000 

For  a  complete  year,  we  can  thus  get  a  rough  estimate  of  $1,576  - 
526,000  for  the  value  of  properties  transferred  by  sale.  One  percent 
of  this  figure  would  be  about  $16  million  in  anticipated  realty  trans- 
fer tax.  Property  transferred  in  ways  other  than  by  sale  must 
then  account  for  nearly  $4  million,  or  represent  a  value  of  prop- 
erty transferred  of  almost  $400,000,000. 

According  to  Alfred  C.  Buehler,  Professor  of  Public  Finance  at 
the  Lniversity  of  Pennsylvania,  the  state  and  local  property  trans- 
fer taxes  m  Pennsylvania  do  not,  in  general,  appear  to  have  af- 
fected real  estate  activity  appreciably  in  Pennsylvania.^ 

THE  FEDERAL  DOCUMENTARY  STAMP  TAX  ON  REAL  PROPERTY  SALES 

The  U.S.  government  imposes  a  tax  on  the  transfer  of  equity  in  real 
property.  This  approach  is  examined  below : 

Base:  The  tax  is  imposed  upon  deeds,  instruments,  or  other  writings 
whereby  realty  sold  is  granted,  assigned,  transferred,  conveyed  to,  or 
vested  m,  the  purchaser,  or  at  his  direction,  in  any  other  person 

__when  the  consideration  for,  or  the  value  of,  the  interest  or  property 

*  Alfred  C.  Buehler,  Tax  Study,  State  of  Connecticut,  March  1963,  p.  147. 
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conveved,  exclusive  at  the  time  of  the  sale,  exceeds  $100.^  The  tax 
?^  limited  to  conveyances  of  realty  sold  and  cloes  not  apply  to  other 
conveyances.  The  tax  accrues  at  the  time  the  deed  or  conveyance 
is  delivered.  Deeds  deposited  m  escrow  become  subject  to  the  tax 
upon  deliverv  to  the  grantee.  The  federal  government  has  requested 
ocal  recorders  to  advise  district  directors  of  internal  revenue  m  all 
ca?es  where  deeds  are  presented  for  recording  without  bearing  the 
proper  stamps. 
Bate:  The  rate  of  tax  is  55  cents  on  each  $500  (1^00  of  1  percent) 
on  each  $500  or  fractional  part  thereof  of  the  net  consideration  a^d 
for  or  the  net  value  of,  the  realty  conveyed.  This  amounts  to  being 
the  gross  consideration  or  gross  value  less  the  amount  of  all  liens  or 
encumbrances  on  the  realty  existing  before  the  sale,  or  the  seller  s 
equity  in  the  property. 

'  (1)   The  conveyance  of  realty  to  secure  a  debt,  also  the  reconveyance 
of  such  realty  upon  payment  of  the  debt.     _  v.  „„  a^^ 

(2)  Conveyances  of  realty  without  consideration  including  bona  nae 
gifts. 
Legal  Incidence:  The  tax  is  payable  by  any  of  the  parties  to  t^hc  tax- 
able transaction.  An  agreement  between  the  parties  as  to  who  shall 
pay  the  tax  does  not  relieve  the  others  from  liability  m  case  the 
agreement  is  not  carried  out. 

ESTIMATE  OF  POTENTIAL  YIELD  IN  THE  STATE  OF  CALIFORNIA 

7     Estimated  Yield  of  Federal  Real  Estate  Transfer  Tax,  1961   one/  1963 

In  1961  the  U.S.  census  estimated  the  J^f  «^}^^^JVp1'%W  ifbT 
ertv  in  California  in  a  six-month  period  to  have  been  about  $4  bil 
lTon«  On  the  assumption  that  a  full  year's  sales  would  have  been 
about  *8  billion,  the  federal  tax,  which  is  levied  at  the  rate  of  11  cents 
fe?   $100,  Cud  have  yielded   $8.8   million  had   ?t   been  levied   on  ■ 
The  total  sales  value.  However,  the  federal  tax  is  levied  on    h^^^^^^^^ 
sideration  paid  for  the  realty  conveyed;  that  is,  the  gioss  consiclera 
ton  or  gross  value  less  the  amount  of  all  liens  and  encumbrances 
exhtinc.  before  the  sale.  It  is  not  known  by  howmuch  the  estimate 
should^be  reduced  to  take  account  of  this  net  basis. 

(S  the  other  hand,  the  above  estimate  is  low  because  the  'measurable 
sales"  of  the  census  do  not  include  property  transfers  other  than  by 
sa  e  In  Pennsylvania  these  were  estimated  to  be  from  one-fifth  to  one- 
quarter  of  transfers  other  than  by  sale.  If  we  apply  a  one-fifth  m- 

ernments,  ^«^«^^^. -P^?,^ ''^l^  ,I"^rthP  asselsed  value  of  property  and  the  sales 
ascertain  the  relationship  between  the  assesseavame^     i  ^^^^    .^^ 

price,  for  property  chansing  hands  «"  ?•"  i°;,^i^^^^ith  one  another.  The  method 
tween  buyers  and  sellers  dealing  at  a,  ms  length  wim  ^^^^  ^^  was  limited  to 
used  was  a  survey  of  llV'""^  sample  pieces  "^^^*  ,  ^  ^^^  not  include  state- 

sales  of  real  estate  listed  on  l^f^A  property  tax  roUs    and  a^^^^     ^^^  ^^^^^ 
assessed  property.  It  a  so  excluded  transters   ^ec^j^en  involved    might    not 

of  transactions  in  which  the  t"t^^_.?^^|^ket  worth  of  the  property  changing 
Sd°s""free'tlblf  ^n'Sgf  is'^r  5"n"th^\^sS^iles  increased  45  percent  between 
the  1956  census  and  the  1961  census. 
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crease  to  the  $8.8  million,  we  would  raise  the  estimate  to  $10.5  mil- 
lion. Perhaps  on  balance  a  total  of  $9  million  would  not  be  unrealistic. 
BetAveen  1961  and  1963  the  dollar  volume  of  real  estate  loans  re- 
corded increased  45  percent  for  30  California  counties.'^  This  is  not  a 
totally  satisfactory  index  of  actual  real  property  sales,  since  it  includes 
both  ncAv  and  renewal  loans.  But  assuming  a  30-percent  increase  in  the 
dollar  volume  of  property  sales  between  1961  and  1963,  we  then  get  a 
crude  overall  estimate  of  approximately  $12  million  for  the  1963 
yield  of  federal  real  estate  transfer  taxes  in  California. 

2.  Esfimate  of  Yield  of  1 -percent  Tax  on  Gross  Sales  of  Real  Estate 

Assuming  that  California  were  to  adopt  the  tax  on  the  total  value 
of  property  transferred,  such  as  used  in  Florida,  Pennsylvania,  and 
other  states,  and  further  assuming  a  rate  of  1  percent  (the  rate  used 
in  Pennsylvania),  what  would  the  yield  be?  If  levied  on  the  approxi- 
mately $8  billion  in  "measurable  sales"  of  the  1961  census,  the  yield 
would  have  been  $80  million.  Assuming  that  transfers  other  than  by 
sale  would  increase  this  by  one-fifth,  we  would  obtain  an  estimated 
yield  of  $96  million.  Projecting  this  to  1963  on  the  basis  of  an  assumed 
30  percent  increase,  we  obtain  an  overall  estimate  of  $125  million  yield. 

TABLE  IV 
Measurable   Sales   of    Property    in   California    During    a    Six-month    Period,    1961  * 

Aggregate  Aggregate  of 

Type  of  property                                    Number  of  assessed  value  of  sales  prices  of 

Nonfarm                                                   properties  properties  sold  properties  sold 

Residential                                                 sold  (in  thousands)  (in  thousands) 

Previously  occupied** 107,730  $413,257  $2,099,131 

New  houses    31,237  N.A.  616,246 

Acreage  and  farm  properties 11,024  48,574  440858 

Vacant  lots 26,034  24,952  178!353 

Commercial  and 

industrial  properties 7,499  112,732  681,326 

Total N.A.  N.A.  $4,015,914 

N.  A.     Not  Available 
*  Bureau  of  the  Census,  Census  of  Governments,  1962,  Taxable  Property  Values 

**  Excludes  new  houses.  Transfers  of  previously  occupied  houses,  a  sub-category  of 
'^S'"/i^^'"  residential  property,  amounted  to  95,415  with  an  aggregate  sales  price 
of  ?1, 644, 926.  Thus  the  total  sales  of  all  new  and  previously  occupied  single-fam- 
ily nonfarm  houses  was  |2, 261, 172  for  the  six-month  period. 

The  six-months'  total  of  $4,015,914,000  would  yield  a  one-year  esti- 
mate of  $8,021,828,000,  for  the  total  sales  prices  of  all  properties  sold 
within  the  scope  of  this  sample. 

3.  Estimate  of  Yield  of  Mortgage  Recording  Tax 

Complete  information  about  the  dollar  volume  of  mortgages  and 
deeds  of  trust  recorded  in  California  is  not  available.  However,  several 
title  insurance  companies  have  supplied  data  covering  35  of  the  most 
populous  counties  ^  for  1963.  The  total  dollar  amount  of  new  and  re- 
newal  loans  for  this  year  was  $14,862,933,822.  Had  all  of  these  reeord- 

^  Security  Title  Insurance  Co.  of  Los  Angeles. 

» Alameda,  Butte,  Contra  Costa,  El  Dorado,  Fresno,  Humboldt,  Imperial,  Kings,  Los 
Angeles,  Madera,  Marin,  Merced,  Monterey,  Napa,  Nevada,  Orange,  Riverside, 
Placer,  Sacramento,  San  Bernardino,  San  Diego,  San  Joaquin,  San  Francisco, 
San  Luis  Obispo,  San  Mateo,  Santa  Barbara,  Santa  Clara,  Santa  Cruz,  Solano. 
Sonoma,  Stanislaus,  Tulare,  Ventura,  Yolo,  Tuba. 

Source :  Security  Title  Insurance  Company,  California  Tax  Agency. 
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ings  been  taxable,  a  1-percent  tax  in  these  35  counties  would  have 
yielded  $148.6  million.  In  New  York  State  a  tax  of  one-half  of  1  percent 
is  levied,  with  certain  exemptions  such  as  Federal  Land  Bank  and 
Federal  Home  Loan  Bank  mortgages. 

In  California  there  has  been  a  rapid  growth  in  the  dollar  volume^  of 
real  estate  loans  in  recent  years.  Data  for  30  of  the  above  counties, 
though  incomplete,  indicate  that  there  has  been  an  increase  of  about  80 
percent  in  the  three  years  1960-1963.  New  household  formation  is  ex- 
pected to  crest  in  the  late  1960 's  when  the  "war  babies"  reach  marriage 
age.  We  might  conclude  that  the  yield  from  a  mortgage  recording  tax 
would  rise  substantially  in  the  next  decade. 

USE  OF  REAL  ESTATE  TRANSFER  TAXES  BY  LOCAL  GOVERNMENTS 

Mortgage  recording  taxes  and  estate  transfer  taxes  are  used  by  a 
number  of  local  government  units  throughout  the  nation.  The  local 
government  taxes  are  in  addition  to  similar  taxes  levied  by  the  respec- 
tive state  governments.  The  five  states  in  which  local  governments  used 
this  tax  in  1963  were  Maryland,  New  York,  Pennsylvania,  Virginia, 
and  Washington.  The  District  of  Columbia  also  has  a  deed  recordation 

In  some  cases  the  proceeds  are  devoted  explicitly  to  schools.  Counties 
in  the  state  of  Washinoton,  which  all  levy  this  tax,  must  use  all  of  the 
net  proceeds  for  schools.  In  Pennsylvania,  school  districts  may  impose 
this  tax  on  their  own  behalf,  and  347  school  districts  collected  more  than 
$5  million  from  this  source  in  1957-58.^  In  the  other  states,  school 
districts  are  indirect  beneficiaries,  since  this  tax  relieves  pressure  on 
the  traditional  source  of  city  and  county  financing,  the  property  tax, 
and  accordingly  makes  it  more  available  to  the  school  districts. 

It  has  been  suggested  that  a  rationale  for  this  tax  can  be  found 
in  many  communities  where  the  construction  and  sale  of  new  homes  is 
accompanied  by  increased  costs  for  schools  and  other  local  government 
facilities  such  as  roads,  sewers,  and  water  lines.  Accordingly  there  is 
considerable  justification  for  levying  the  tax  on  the  groups  associated 
with  a  substantial  part  of  the  increase  in  costs.  An  argument  which 
may  appeal  to  the  already-established  citizens  of  a  community  is  that 
the  tax  would  fall  largely  on  newcomers,  or  at  any  rate  the  rather  small 
segment  of  the  community  at  any  one  time  engaged  in  real  property 

LOCAL  USE  IN  THE  STATE  OF  WASHINGTON 

The  state  of  Washington  has  had  a  state  conveyance  tax  of  50^ 
per  $500  on  realty  since  1935,  and  has  permitted  a  county  real  estate 
transfer  tax  since  1951,  with  the  yield  earmarked  for  the  public  schools. 
The  statewide  yield  of  this  county  tax  is  between  $11  and  $12  million  a 
year  In  the  largest  county  (King  County),  which  was  about  the  size 
of  Alameda  County  in  1960,  it  has  yielded  over  $5  million  per  year. 
In  Pierce  County  (pop.  250,000),  the  1963  yield  was  $1,120,000 

The  tax  was  initiated  because  of  the  need  for  money  for  the  schools 
The  Washington  State  Legislature  in  1951  passed  an  enabling  act  whicn 
authorized  the  board  of  directors  of  more  than  a  majority  of  the  school 

.Albert  L.  Alford,  Nonproperty  Taxationjor  Schools    Office  of  Education.  U.S.  De- 
partment of  Health,  Education,  and  Welfare.  1963.  p.  114. 
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districts  of  each  county  to  declare  by  resolution  to  their  respective 
county  commissioners  the  need  for  additional  funds  for  the  support  of 
the  schools.  10  The  county  commissioners  are  then  required  to  furnish 
17  cents  per  day  of  attendance  credit,  or  to  levy  a  tax  of  1  percent  of 
the  sales  of  real  estate  within  the  county,  the  proceeds  of  which  are 
transmitted  to  the  county  school  fund,  except  for  1  percent  of  the  taxes 
collected  which  goes  to  the  county  for  administration  expense. 

If  this  tax  does  not  produce  17  cents  per  day  per  pupil,  the  schools 
then  qualify  for  state  equalization  money  to  make  up  the  difference 
Ihe  result  has  been  that  aU  counties  in  the  state  have  adopted  this  tax 
Not  to  adopt  means  not  to  qualify  for  the  additional  state  money  for 
schools.  The  tax  has  provided  11  cents  per  pupil  per  day  in  King 
County,  the  maximum  yield  for  any  county  in  the  state. 

Thus  the  tax  can  assist  in  alleviating  the  financial  problems  of  mush- 
rooming suburban  districts.  Where  there  is  a  lag  between  the  time  of 
construction  and  the  placing  of  the  new  property  on  the  regular  prop- 
erty tax  rolls,  the  tax  can  also  be  justified  as  a  pickup  device. 

In  the  Washington  counties,  the  tax  is  stated  to  be  the  obligation 
o±  the  seller.  It  is  levied  at  the  rate  of  1  percent  of  the  gross  sales  price 
o±  each  piece  of  property  transferred,  that  is,  the  total  consideration 
paid  for  the  property,  including  all  unpaid  encumbrances,  except  gov- 
ernmental, that  are  assumed  by  the  buyer  or  grantee. 

There  is  no  tax  charged  under  the  following  circumstances: 

(1)  There  is  no  consideration  paid  beyond  the  mere  assumption  of  a 
mortgage  or  a  contract  balance. 

(2)  A  bona  fide  love  and  affection  transfer,  usually  between  close 
relatives. 

(3)  One  of  the  parties  is  a  local,  state,  or  federal  political  agency. 

(4)  Sellers  assignment  of  a  contract. 

(5)  Technical  legal  decisions  may  exempt  in  cases  of  dissolution  of 
corporations  solely  owned  by  grantees  of  its  stock. 

The  tax  is  collected  by  the  county  treasurers  in  the  county  in  which 
the  property  is  located.  Each  transaction  must  have  an  affidavit  signed 
by  one  of  the  interested  parties,  or  his  legal  representative.  After  the 
tax  IS  paid,  a  rubber  stamp  is  applied  to  the  deed  or  contract  as  evi- 
dence of  payment.  The  deed  may  then  be  filed  with  the  county  auditor 
for  recording.  The  excise  tax  must  be  paid  within  30  days  of  the  date 
of  sale,  with  a  1  percent  per  month  penalty  on  late  payment.  Failure 
to  pay  is  also  a  misdemeanor,  and  subject  to  fine.  County  auditors 
will  not  honor  a  contract  without  an  affidavit  and  instrument  stamped 
by  the  county  treasurer. 

Apparently  the  county  ordinances  are  reenacted  each  year.  Origi- 
nally the  tax  met  with  considerable  opposition  from  realtors,  but  in 
the  opinion  of  county  officials  the  tax  has  now  grown  to  be  accepted 

10  In  Washington  a  general  minimum  standard  of  $1.03  per  pupil  per  day  is  estab- 
lished policy.  It  IS  provided  as  follows : 
40«J  from  the  state 
46^  from  the  local  property  tax,  with  a  deficiency  made  up  from  the  state 

school  equalization  fund 
17<<  from  the  real  estate  property  tax,  augmented  by  the  state  school  equali- 
zation fund. 
The  state   also   provides   an   appropriation   per   teacher   unit   to   motivate   the 
proper  number  of  students  per  teacher. 
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as  any  other  part  of  the  tax  program.  A  side  benefit  is  that  it  provides 
a  yardstick  for  judging  assessment  levels  between  and  withm  counties. 
Generally  the  rates  used  by  local  government  units  are  quite  mod- 
erate, with  a  maximum  of  1  percent  on  the  total  value  of  the  Property 
sold  or  transferred.  There  is  an  exemption  for  transfers  below  $20  000 
n  Montoomery  County,  Maryland,  and  below  $25,000  in  New  York 
StrAltZ^h  this  concentrates  the  tax  on  those  with  the  greatest 
presumable  ability  to  pay,  it  also  greatly  restricts  the  possible  yield 

""^The  foUowing  table  gives  the  available  information  about  the  types 
and  rates  used  by  the  various  local  governments. 

""^Hfe^L:  Document  recording  stamp  tax;  55^  per  $100  of  actual  consideratKH. 
Oo,m/ie.:  Montgomery,    Baltimore,    Worcester,   fi^'^ftZ  lnl\.n^n"J  conZ 
Anne  Arumlel  Counties:  document  recording  tax    ^^f.^l'J^/^f  "(^''J'^^^^^ 
in-  title  to  property  and  instruments  securing  a  debt;  rate  $1.10  for  eacH  rp^w 

H^;SS'cJZlyTrr  1^2:20  per  $500  of  actual  consideration  paid. 
^S^^'^J:^'J:Z^  Se^purcliase  from  the  cler.  of  the  court. 
"^'^JrL;  Mortgage  tax:   50^  per  $100  or  fraction  based  on  principal  debt  or 

delivery. 
Tr^'te-'Benlty  transfer  tax;  1  percent  of  the  value  of  the  property  transferred 

OhI  oTpSSm..-    Real.,  transfer  ta. ;  1  pereent  of  tb=  value  of  the  property 

transferred  by  document.!^ 

value  of  the  property  transferred  by  document. 
''itaUta.:  Deed  and  mortgage  tax;  154  per  $100  of  the  consideration  of  the  deed 

CZ  !^^S.;t::  ^="  -  •  -  ^  lev.d  on  the  ^  ^.o^^  of' 
each  taxable  instrument  in  the  city  or  county  and  is  at  the  rate  of  one  tbira  oi 
the  state  tax. 

"^itiTtZ:  Tax  on  conveyances;  50^  per  $500  or  fraction  of  consideration;  first 
duZ  ZTtILu  real  estate  sales;  maximum  rate  of  1  percent  (all  39  counties 

levy  at  the  maximum  rate). 
District  of  Columbia:    has  a  deed  recordation  tax  with  a  rate  of  0.5  percent  of  the 

consideradon  paid  for  the  deed,  and  a  minimum  tax  payable  on  each  deed  of  $1. 
aT^i^Iiilelphia  collected  |3.6  ^""0"  from  the  realty  transfer  ta^m^^ 

l^\'Iy.':'o!'^s^A^l'MLTr^leilS^  State  of  Connecticut, 

.Th^lSe^o5^Pennsylvania  has  a  i  pereent  f-f^.,f,",^  "l^rJ^^^^^^^^^^ 

local  tax  rates  may  not  exceed  2  Percent,  ^i^7®^"'''^g  divided  equally  between 
munitles.  It  Is  apparently  ^jlftomary  for  the  tax  to  fe^^^^^^^.^i^g  to   Buehler, 

Z  s't^a^tf  a^d'lo^al  ?lalTy  t'/lS^fef  ta^^Ll^^o'n^l  i?  general,  appear  to  have  af- 
fected real  estate  activity  appreciably  In  Pennsylvania. 
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LOCAL  REAL  ESTATE  TRANSFER  TAX— CALIFORNIA  EXPERIENCE,  CITY 
OF  SANTA  BARBARA,  CALIFORNIA 

Santa  Barbara  adopted  a  ''deed  transfer  tax"  on  November  20, 
1962,  which  was  at  the  rate  of  1  percent  of  the  face  amount  of  the 
transaction.  However,  the  Santa  Barbara  Board  of  Realtors  opposed 
this  tax,  and  circulated  an  initiative  petition  to  have  it  repealed.^^ 
They  gathered  7,000  signatures  and  got  it  on  the  May  7th  ballot,  when 
it  was  voted  down  by  2  to  1.  The  Santa  Barbara  Home  Builders  As- 
sociation had  also  opposed  the  tax.  During  the  five  months  when  the  tax 
was  in  force,  the  city  collected  $41,158,  but  this  was  refunded  by 
court  order  to  the  taxpayers. 

ARGUMENTS  FOR  AND  AGAINST  A  REAL  ESTATE  TRANSFER  TAX 

FOR: 

1.  If  levied  on  the  basis  of  the  total  value  of  the  property  transferred, 
this  tax  can  be  a  significant  revenue  raiser.  At  a  rate  of  1  percent, 
the  estimated  yield  in  1963  would  have  been  approximately  $125 
million. 

2.  This  type  of  tax  might  be  particularly  suitable  for  use  by  local 
governments,  subject  to  statewide  uniformity  provisions.  Its  attrac- 
tiveness would  be  enhanced  by  earmarking  the  proceeds  for  school 
purposes,  as  in  the  state  of  Washington.  If  collected  on  a  countywicle 
basis,  with  the  revenue  allocated  to  the  various  school  districts  on 
the  basis  of  average  daily  attendance,  the  tax  could  be  used  to 
accomplish  a  measure  of  intracounty  equalization  among  the  various 
school  districts  within  the  county. 

3.  There  would  be  a  byproduct  of  useful  information  about  real  estate 
sales  and  market  values  of  property  which  would  provide  a  yardstick 
for  measuring  assessment  levels  both  within  and  between  counties. 

4.  Administration  costs  would  be  quite  moderate,  judging  by  experience 
in  the  state  of  Washington,  where  1  percent  is  allocated  for  these 
expenses. 

AGAINST: 

1.  It  may  be  argued  that  property  owners  in  general  and  homeowners 
in  particular  have  been  subject  to  an  increasing  proportion  of  the 
local  tax  burden,  and  that  this  tax  would  be  an  addition  to  that 
burden  for  those  who  transfer  property  unless  this  tax  were  to  be 
levied  in  lieu  of  ad  valorem  property  taxes. 

2.  It  may  be  argued  that  sales  of  very  low-priced  houses  should  be 
exempted  to  the  extent  that  these  houses  are  valued  at  or  below  the 
shelter  requirements  of  a  minimum  standard  of  living. 

3.  The  tax  may  add  to  the  selling  costs  in  real  estate  transfers.  If  we 
assume  that  a  1-percent  tax  will  not  be  quantitatively  significant 
enough  to  bring  about  a  withdrawal  of  property  that  would  other- 
wise be  for  sale,  then  the  tax  will  tend  to  be  borne  in  combination 
by  the  buyer,  seller  and  broker.  Marginal  sellers  may  feel  that  the 
total  of  all  selling  costs  is  too  large,  and  may  attempt  to  avoid  part 
of  them  by  bypassing  the  use  of  real  estate  agents. 

'3  California  Real  Estate  Magazine,  December  1963. 
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TAXATION  OF  PETROLEUM-PRODUCING  PROPERTIES 
IN  CALIFORNIA 

There  is  little  uniformity  among  the  various  states  in  the  taxation 
ot  petroleum-producing  properties,  with  the  result  that  the  relative 
merits  _o±  ad  valorem  and  severance  taxation  come  under  continuino- 
discussion.!  Ronald  B.  Welch,  Assistant  Executive  Secretary  of  thS 
Calitornia  State  Board  of  Equalization,  has  clearly  described  the  diverse 
methods  of  taxation  currently  used  throughout  the  country : 

Ad  valorem  and  severance  taxation  are  the  two  major  methods 
ot  exacting  contributions  from  the  production  branch  of  the  pe- 
troleum industry  for  the  support  of  local  governments.  Some  state 
governments  also  derive  revenues  from  one  or  both  of  these  taxes 
as  well  as  from  income  and  franchise  taxes  that  apply  to  the  busi- 
ness community  generally  .... 

-  Severance  taxes  are  often  in  lieu  of  ad  valorem  taxes  on  the 
inmeral  rights  or  reserves,  and  in  some  states  they  are  also  in  lieu 
ot  ad  valorem  taxes  on  other  tangible  property  committed  to  the 
extraction  of  oil  and  gas.  The  one  kind  of  property  that  severance 
taxes  never  immunize  from  ad  valorem  taxation  (exceptino-  pos- 
sibly m  Wyoming)  is  what  is  left  of  the  fee  simple  estate  'after 
the  mineral  rights  have  been  sold— the  surface  rights. 

At  one  extreme  is  a  state  like  Alaska,  which  uses  a  severance  tax 
almost  to  the  exclusion  of  ad  valorem  taxes,  and  at  the  other 
extreme  is  a  state  like  Illinois,  which  subjects  all  petroleum  prop- 
erties to  ad  valorem  taxation  and  has  no  severance  tax  at  all  Cali- 
fornia is  near  the  latter  extreme.  We  tax  all  petroleum  properties 
ad  valorem  and  have  only  a  minuscule  severance  tax  for  the  sup- 
port of  the  Oil  and  Gas  Division  of  the  Conservation  Department.^ 

These  varied  techniques  of  taxing  petroleum-producing  properties 
reflect  the  pragmatic  approach  which  is  characteristic  of  state  taxation 
the  diverse   historical   backgrounds   of   the   states,   and   their  unique 
political  and  economic  conditions.  Texas  and  Louisiana,  the  two  states 
presently  producing  more  oil  and  gas  than  California,  export  most  of 
their  production  to  other  areas  of  the  country  and  have  found  it  advan- 
tageous to  impose  various  combinations  of  ad  valorem  and  severance 
taxes  on  oil  and  gas  properties  and  production.  Total  receipts  from  i 
such  taxation  for  state  and  local  governments  account  for  as  much  as  ' 
20  percent  of  the  combined  state  and  local  government  budgets  in  each 
state. 

'  ^^^;/°^!^fvtn.'  ^^""^  ^-  ,9''°<^''e"'. '.'Some  Policy  Questions  Relating  to  the  Taxation 
oIq  9  0A^  Ir-^f^^^^A^'f,®^'  Proceedings  of  the  1943  National  Tax  Conference,  pp. 
■.^6-ASi);  H.  K.  Allen,  Ad  Valorem  Versus  Severance  Taxation  of  Minerals" 
Pl'oceedings  of  the  1962  National  Tax  Conference,  pp.  574-580.  See  also  Report 
Of  the  ICahforma]  Senate  Interim  Committee  on  State  and  Local  Taxes  Sacra- 
mento, April  1951,  III,  pp.  281-341. 

2  Ronald  B.  Welch,  "Ad  Valorem  Taxation  of  Petroleum-Producing-  Properties  " 
J^^™4?^'^.^P'^®'i'  unpublished  paper  delivered  at  the  Twelfth  Annual  Conference  of 
the   Western   States  Association  of  Tax  Administrators,    September   4,    1963. 

(47) 
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Present-day  advocates  of  severance  taxation  do  not  base  their  argn- 
ments  npon  a  theory  of  taxing  natural  resources  to  the  exc  usion  of 
oiher  sources  of  revenue  for  state  and  local  governments,  al  hough  m 
?henasttrat  point  of  view  has  had  its  advocates.  Rather  today  the 
mpo^^ttn  of  severance  taxation  on  petroleum-producing  properties 
tSs  to  find  its  justification  in  the  need  for  revenue  and  m  disparate 
criticism  of(r)  the  methods  available  for  determining  the  proper  basi 
for  ad  valorem  taxation  of  mineral  deposits,    (2)   evaluations  of  the 
economil  impact  of  these  alternative  taxes  on  the  conservation  of  re- 
ZroJs  and   perhaps  by  implication  rather  than  open  comment,  (3)  a 
lZ:iA^rtX  tax  re'venues  accrue  to  ^^^^l^^^^^^^^et^ 
are   through  no  contribution  of  their  own,  lucky  enough  to  have  these 
resources  within  their  tax  jurisdictions  rather  than  avai  able  for  reve- 
nue purposes  to  the  wider  service  of  state  ^e^enue  need 

The  imposition  of  severance  taxes  m  lieu  of  ad  valorem  taxation  may 
be  v"  af  es'seVuy  an  alternative  technique  for  taxi^g^^  and 
ffas  producing  properties.  There  are,  of  course,  many  dilhculties  m 
ILessLg  the  value  of  as  yet  hidden  resources.  But  assessment  for  ad 
XemMxatlon  in  part' makes  use  of  tje  Production  expec^^^^^^^^^ 
based  upon  past  performance    which  would  be  the  basis  tor  severance 
SionTso' that' the  two  methods  are  -^  farly  ^^em^^^^^^^^^^^ 
technical  difficulties  in  estimating  the  value  of  .^^^f^^f  .^^'^^^^^^^^^ 
been  responsible  for  the  development  of  several  valuation  techniques 
th^LpTar  to  be  as  reasonably  accurate  (or  Ver^^^^,  2^^\'^Zl\ 
over  time  as  are  property  evaluation  P^^^^^^^^^^.^^;.??^^;^^^^^^^^ 
real  property  ^  There  are  also  problems  associated  with  s^^^titut  n 
etrS  taxation  for  ad  valorem  taxation.   One  is  tha     petroleum 
resources  taxed  by  severance  are  taxable  ^«  P^P.^^^^^^^^^^^     oTreduced 
sons,  production  at  any  given  location  may  b«^^t\t^^^\?^7^^^^ 
with  a  consequent  loss  in  revenue.  Severance  taxation  is  not,  thereiore, 
a  cure-all  for  local  property  tax  evaluation  Problems. 

Spverance  taxation  of  petroleum  resources,  m  addition  to  Deing  con 
sidtlHueu  of  ad  valo'rem,  is  frequently  suggested  as    n  a^^^^^^^^^^^^ 
source  of  support  for  the  state  government.  ^^  '^'l^^l^^^^^^^^ 
that  one  hears  the  argument  that  a  ^^f  ^^^^f.^f^.^^^f f  "^''en^ 
sources  would  be  reasonable   because  it  would  provide   payment  to 
h^stL  for'the  privilege  of  extracting  scarce  --u-es  wh,e^^^^^^^^ 
nprmanmtlv  removed  from  the  state's  stock  of  wealth,  in  tnis  view 
™rokum  resoiZs  are  regarded  as  akin  to  other  mineral  deposits  and 
d  stinc"  f rom  Iho      resources  which,  it  is  suggested,  are  capable  of 
rfpknthment,  such  as  agricultural  products.  t-•'«■^,«Ve°lSd 
rr^Li  ^nrtnose    labor  power.  To  the  contention  that  the  state  sriouia 
rsl^eT^kt^TrLurces  which  are  c^^^^^^^^ 

the  further  argument  that  the  state  should  be   reimbursed   tor  tne 
permanent  loss  of  such  resources.  ctate's 

i:i?^rSoll^wher^hTrpre^^^^ 
?--:e^hr;tifre::t^^^^^^^^^^^ 


•Ibid. 
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one  to  the  conclusion  that  the  best  method  of  insuring  compKance 
with  appropriate  uses  of  resources  is  state  taxation.  Under  an  economy 
dominated  by  private  ownership  competition  it  is  generally  thought 
that  wastefulness  will  be  eliminated  by  heightening  competition  Yet 
taxation  tends  not  to  heighten  competition  but  possibly  to  lessen  it 
by  increasing  the  costs  of  doing  business. 

Taxation  in  a  private  ownership  competitive  economy  is  generaUv 
regarded  as  primarily  a  method  of  securing  income  for  the  support 
of  government  services.  It  is  thought  to  do  so  best  when  it  is  not 
also  used  for  regulatory  purposes.  Thus,  for  instance,  effective  use 
ot  severance  taxation  for  conservation  purposes  would  significantly 
reduce  government  income  the  more  successfully  it  served  conserva- 
tion and,  conversely,  the  more  successfully  it  provided  revenue  the 
less  importance  it  would  have  for  conservation. 

There   remains   the   further   argument   that   severance   taxation   is 
potentially  an  additional  source  of  state  income  which  is  justified  as 
payment  to  the  state  for  the  depletion  of  resources.  Here  the  issue 
appears  to  be  straightforward  since  on  the  face  of  it  such  resources 
as  petroleum  once  extracted  are  gone  forever  through  consumption 
VVhere  or  how,  the  question  runs,  is  the  state  to  obtain  paj^nent  for 
this  apparent  permanent  destruction  of  its  natural  resources?  It  must 
be  borne  in  mmd  that  in  a  private  ownership  economy  the  state  re- 
ceives Its  income  primarily  as  an  indirect  recipient  of  funds  from  the 
income  of  its  residents  and  others  earning  income  in  the  state    Sec- 
ondarily, It  receives  income  from  the  sale  or  lease  of  public  resources 
and  from  transfer  payments  from  other  governmental  units    In  the 
case  of  petroleum-producing  properties  these  are  the  owners,  producers 
contractors,  labor  and  other  direct  and  indirect  participants  in  the 
production  and  distribution  processes.  Without  petroleum  production, 
both  state   and  local  government  revenue   would   decline,   since  the 
income  derived  from  that  production  and  from  the  property  would 
decline.  Present  generations  of  Californians  and  others  deriving  income 
from  petroleum  production   do   indeed   consume   petroleum  products 
and  thereby  deplete   California's  petroleum  resources.   Most   of  this 
income  is,  however,  consumed  in  order  to  continue  production  of  aU 
wealth  and  some  is,  hopefully,  reinvested  either  privately  or  publicly 
m  order  to  increase  the  ability  of  future  generations  to  produce  wealth 
All  other  industries  considered  in  vertical  integration  are  similarly 
depleting  both  natural  and  man-made  resources.  Thus,  unlike  virgin 
park  lands  or  natural  seashores  which  are  capable  of  permanent  de- 
struction through  public  enjoyment,  the  state's  mineral  resources  are 
directly  consumed  both  in  order  to  continue  present  production  and 
to  increase  productive  capabilities  through  new  capital  formation.  Con- 
sequently, rather  than  depleting  the  state's  wealth  present  consump- 
tion of  petroleum  resources  tends  to  increase  the  wealth  of  both  present 
and  future  generations  and  indirectly  the  revenue  potential  of  the  gov- 
ernment. ^ 


But  those  who  are  particularly  concerned  with  conservation  of  petro- 
leum deposits  tend  to  be  impressed  with  supposedly  predictable  dire 
shortages  of  these  resources  in  the  future.  These  shortages  are  predi- 
cated upon  predicted  increasing  populations,  increasing  industrializa- 
tion and  economic  development  of  underdeveloped  countries,  and  new 
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uses  for  petroleum  resources  resulting  from  chemical  engineering  ac- 
comDlishments  all  of  which  will  place  greater  demands  upon  these 
LTrce  and  depleting  resources.  Thus,  for  California,  for  instance,  the 
S  for  the  'state  L  the  third  largest  supplier  of  crude  to  a  sizeab 
importer  of  petroleum  resources  is  one  which  tends  to  confirm  tHe  dire 
cXequences  for  the  future  confronting  the  state  and  m  a  similar 
mSr  the  United  States  and  the  world,  with  regard  to  shortages  of 

'^^hrptnlarity  of  this  general  interpretation  of  world  popuM^^^^^^ 
development  and  resource  scarcity  is  so  great  today  f  ^^  ^^^^^1 
hesitate  to  offer  even  the  most  cautious  ^^^^^.^^^Xf  J?  ^^^ 
view  of  the  potentially  dire  consequences  arising  ^^ommcreasing  scarci 
7^pVof  netroleum  resources  due  to  depletion  is  possible  It  should  be 
coisider'^dTffo^^no  other  reason  than  that  it  more  closely  corresponds 
?o  our  historical  experience  than  the  current  warnings  of  potential 
catastrophic  shortage  of  resources. 

What  is  frequently  ignored  in  conservation  ^XTtW  be  faken 
natural  and  man-made  resources  are  scarce  ^^Yv^^T,.  ^^'^^^^4  frT- 
from  a  limited  supply  in  nature  or  from  a  ^^P^wT  that  T  to  our 
seeding  or  restocking.  Resources  are  scarce  relative,  that  is,  to  our 
Sin-  requirements  in  consumption  and  production.  It  is  for  in- 
s?fnc  only  a  s^^^^^^  time  ago  that  coal  was  one  of  our  principal  growth 
resources  Today  some  of  the  country's  most  di^^^^^^^^.^^J^f.^^;^^^^;, 
coal  mining  regions  where  mines  have  become  so  marginal  that  owners 
Tve  revested  'to  techniques  of  production  comparable  to  those  of  a 

'^TSbLmT^^^^      predictions  as  to  the  future  nee^^^^^^^^^^^ 
leum  over  any  long  period  of  time  is  an  extremely  difficult  one.  ^or 
iiXncr  the  availability  of  petroleum  as  of  any  resource  may  if  it  is 
p   S  ilimulate  a  /umbe'r  of  different  uses,  --^  .^/J;!^^^ 
noint  of  being  integrated  into  the  institutional  order  of  things  as  have 
Sa  oline  and  oil  in  automobile  transportation.  Relatively  simple  ques- 
tfoT?.    when   answered    might   well  distort   even   the  most   carefully 
lZie,^^n::Z7tXues^ons  of  the  expected  ^-^^^^-^l^^,^^^^^^ 
products   For  instance,  even  if  we  adequately  Project  population   can 
we  pred  ct  the  future  slatus  of  employment  and  are  not  the  two  related 
to  Lch  other?  Will  there  be  war?  Will  the  advancing  nations  use 
pet  oleum  resources  as  we  do?  Will  nndersea  deposrts  of  Petroleum 
Lcome  more  readily  available?  Will. the  increasing  d^^^^^^^^^^ 
lation  in  urban  areas  and  the  declining  density  m  rural  areas  Dring 
about  substitute  forms  of  transportation?  Will  ^^^'^-^^^^^^^^^^^^^^ 
in  generating  electricity  by  atomic  energy  replace  t^^^^^^^^^^^^f 
and  izas?  Will  smog  problems  force  the  use  of  a  substitute  means  oi 
geLating  poweT?  Will  these  problems  taken  together  significant  y 
fXe  \nno?ation  to  reduce  the  price  of  eJectW  en^r'  wh-h  ^n 
turn  will  result  in  a  decline  in  the  use  of  petroleum  tor  Heat  ana 
ransportatTon?  It  is  clear  that  the  ^^-tions  can  be  asM  ^^^^^ 
lessly  depending  upon  the  time  span  into  the  future  under  consider 

''mat  tends  to  carry  the  problem  of  petroleum  ^^^^^^f^^l^^^^^^^^ 

ings  about  future  prospects  is  the  present  and  P^^^^^^f^P^^^^^^^^^XTed 

the  resource  and  the  difficulty  of  finding  new  supplies.  Extrapolated 
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into  an  unlimited  future  of  similar  important  dependence  and  use  of 
the  resource  the  problems  cannot  but  appear  terrifvinc^    It  is  not  the 
purpose  here  to  isolate  those  present  or  future  developments  in  popu- 
lation growth   or  future   developments  in   science   or   technolo^v  or 
changes  in  the  social  and  economic  organization  which  will  determine 
the  future   dependence   upon  petroleum   resources   and   consequently 
their  relative  scarcities,  but  rather  to  point  out  that  such  areas  for 
prediction  have  not  in  the  past  been  overly  accurate.  Consider    for 
example    the  dire  warnings  in  the  1930 's  about  the  trend  apparent 
in  the  declining  rate  of  population  growth.  A  measure  of  the  speed 
ot  recent  technological  change  will  serve  to  set  the  problems  in  per- 
spective namely,  the  fact  that  many  of  the  products  we  use  today  were 
either  chemically  unknown  or  technologically  unavailable   25   or   30 
years  ago.  Furthermore,  it  seems  unlikely  that   even  if  with  great 
accuracy  we  could  predict  the  future  need  and  use  of  petroleum  re- 
sources we  would  be  willing  or  able  to  shift  to  alternative  uses  in  the 
present.  The  most  that  could  be  achieved  would  be  possibly  to  limit 
the  types  of  use  for  such  resources.  In  addition,  since  it  is  undoubtedly 
true  that  future  petroleum  resource  needs  will  be  supplied  from  a 
more  widely  dispersed  geographical  area  than  the  state,  it  appears 
somewhat  unreasonable  to  suppose  that  one  state  is  capable  of  signifi- 
cantly modifying  petroleum  production  in  the  interest  of  conservation 
And,  finally,  as  noted  above,  the  state  would  not  be  wise  to  pursue 
conservation  policies  with  tax  devices  intended  to  produce  revenue 

From  the  point  of  view  of  the  state  taxpayer  the  ideal  source  of 
state  revenue  is  one  whereby  someone  else  pavs  the  taxes   Hence   the 
imposition  of  a  tax  whose  impact  falls  outside  the  state  and  which 
does  not  m  its  consequence  remove  any  competitive  advantages  enioyed 
by  goods  bearing  the  tax  would  be  most  desirable.  Such  ideal  taxes 
would  be  further  increased  in  their  advantage  if  their  collection  were 
at  minimum  cost  and  if  the  final  disposition  of  the  revenues  collected 
were  placed  unencumbered  in  the  General  Fund.  Without  questioning 
the  ethical  position  of  such  an  orientation  to  state  taxation  it  is  possibl? 
to  recognize  that  many  state  and  local  taxes  are  to  some  degree  paid 
m  other  states.  Some  state  and  local  governments  have  pursued  par- 
ticular^  advantages  afforded  them  in  this  respect.  For  instance,  some 
states  impose  a  disproportionately  higher  tax  on  petroleum  resources 
which  IS  m  part  explained  by  their  net  export  of  petroleum  products 
Since  California  is  the  third  largest  producer  of  petroleum  products 
a  severance  tax  imposed  on  California's  petroleum  resources  would 
seem  to  otter  just  such  an  opportunity  to  export  some  of  the  cost  of 
state  government.  Let  us  consider  then  for  purposes  of  contrast  a 
severance  tax  imposed  on  the  privilege  of  extracting  petroleum  re- 
sources together  with  a  similar  tax  imposed  on  the  privileo-e  of  extract- 
ing agricultural  products  in  California.  Both  taxes  may  be  imposed 
on  a  unit  of  physical  output  produced  for  sale  within  and  without 
the  state._  Because  of  federal  constitutional  restraints  taxes  imposed 
on  goods  m  interstate  commerce  cannot  be  taxed  differently  from  those 
within  the  state. 

Though  California  is  a  large  producer  of  petroleum  resources,  it  is 
also,  with  its  newly  enlarged  population,  a  very  large  consumer  of 
crude,  gas  and  processed  petroleum  products,  with  the  rate  of  importa- 
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tion  growing  at  a  faster  rate  than  production.  A  reversal  of  this  situ- 
ation is  foreseeable  only  as  a  result  of  new  discoveries  on  land  and  m 
the  tidewater  areas  from  which  the  state  and  local  governments  would 
derive  royalty  income.  It  is  obvious  that  the  only  virtue  which  a  sever- 
ance tax  imposed  on  petroleum  resources  under  present  conditions 
mTght  havHf  that  it  would  be  hidden  in  the  costs  of  production,  since 
^rlially  none  of  it  would  be  exported  from  the  state.  Smnla^ly,  ass^^^^ 
ing  that  the  present  situation  were  to  change  as  a  result  of  new  finds 
on  royalty-income  lands  and  assuming  that  the  state  and  local  govern- 
ments'^ would  be  deriving  maximum  royalties  according  to  the  marke 
for  these  operations,  these  governments  would  then  be  able  to  export 
some  of  their  fees  and  taxes.  But  until  such  time  as  the  production 
of  petroleum  resources  exceeds  consumption  any  severance  tax  iinposed 
would  merely  be  equivalent  to  a  hidden  excise  paid  for  wholly  withm 


the  state. 


tne  siaie.  .  -,         ,i  •   •^ 

On  the  other  hand,  a  similar  severance  tax  imposed  on  the  privilege 
of  extracting  agricultural  products,  most  of  which  are  consumed  outside 
the  state,  would  offer  a  far  greater  possibility  for  exportmg  part  of  the 
cost  of  government  in  California.  One  might,  for  instance  trace  the 
impact  of  present  ad  valorem  taxes  paid  to  local  tax  jurisdictions  by 
the  petroleum-producing  industry  and  by  the  agricultural  mdustiT 
as  in  some  measure  contained  in  the  final  sales  price  of  the  various 
products.  Although  tax  impact  is  one  of  the  more  ^f^f^^^^f  to 
measure,  it  would  seem  reasonable  to  hazard  a  guess  that  there  is  at 
present  a  more  sizeable  export  of  local  ad  valorem  taxes  eontamed  n 
agricultural  products  than  in  the  case  of  petroleum  products  which  aie 
largely  consumed  in  California. 

The  question  of  how  the  petroleum  industry  bears  or  passes  on  its 
present  ad  valorem  taxes  and  how  it  would  react  to  an  additional  or 
in  lieu  severance  tax,  i.e.,  the  measurement  of  tax  impact  is  perhaps 
the  most  difficult  area  in  public  finance  so  that  the  ana  ysis  which 
follows  must  be  regarded  as  both  tentative  and  speculative  m  the 
absence  of  more  precise  information.  In  the  case  of  the  petroleum- 
produc^^^^^^  industry  the  probability  is  that  ad  valorem  taxes  are  m 
part  abso^rbed  as  a  cost  by  owners  of  the  property  and  ^npart  passed 
on  to  processors  who  probably  absorb  very  little  because  they  are  able 
to  pass  them  on  to  consumers.  Probably  the  more  integrated  the  firm 
theZre  easily  its  ad  valorem  taxes  may  be  contained  in  the  final  sa^^ 
price.   The  reasoning  behind  these  generalizations  is  tj^at  petro  eum 
resources  are  available  to  processors  from  national  and  international 
rrktsT  California,   fo?  instance    Standard   Oil  imports  heav^^^ 
while  Union  Oil  does  not.  Further,  there  are  available  today  multiple 
Transportation  systems  and  out-of-state  sources  and  to  some  extent  even 
possible  alternative  resources  in  various  stages  of  processing  for  final 
Sributkn    These  factors  tend  to  offer  opportunities  for  interchange 
and  substitution  of  petroleum  resources  b^^^^  ^P^^ --™  7^,  ^^e 
ditions  providing  a  basis  for  minimum  tax  cost.  In  addition,  tne  size 
anHntSed  nature  of  the  processing  and  distributing  companies 
whicrdominate  the  petroleum  market  permit  relatively  great  leeway 
^  their  selection  of  Resources  for  operation.  Possibly  each  major  firm 
oper'at^s  ^th'not  one  but  several  optimiim  -editions  for  best  pr^^^^^^^ 
tion  efficiency  and  minimum  cost  conditions.  Until  the  last  three  or 
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four  years  the  chemical  composition  of  crude  tended  to  restrict  the  in- 
terchange and  uses  for  California's  high  residue  resources.  The  recent 
mtroduction  of  hydrocracking  has  tended  to  lessen  that  problem  But 
Oalitornia  s  competitive  position  with  respect  to  crude  resources  still 
retains  some  disadvantage.  The  ^Vall  Street  Journal  of  April  24  1964 
saw  the  problem  this  way :  f  ,        -*, 

A  refiner's  stake  in  being  able  to  alter  his  product  mix  is  clear 
U.fe.  Bureau  of  Mines  figures  show  that  domestic  gasoline  demand 
has  been  rising  an  average  2.7  percent  a  year— to  about  4  5  mil- 
lion barrels  a  day  in  1963  from  3.7  million  in  1956— while  demand 
tor  hea\y  fuel  oils  during  the  same  period  has  fallen  slio-htlv 
to  about  1.5  million  barrels  a  day.  °      ^' 

On  the  West  Coast  the  situation  is  even  more  strikino-  Fuel 
od  use  m  seven  western  states  has  fallen  about  4.5  percent  a  year 
since  1956  while  gasoline  consumption  has  risen  4  percent  an- 
nually. Yet  West  Coast  refineries  in  1962  fell  18.5  percent  short  of 
meeting  gasoline  demand  while  being  forced  to  turn  out  7  percent 
more  fuel  oil  than  was  needed. 

The  switch  by  utilities  to  natural  gas  for  powering  generatino- 
plants  accounts  for  much  of  the  slide  in  fuel  oil  use. 

The  larger  companies  have  met  this  change  in  demand  for  different 
petroleum  products  by  shifting  first  to  importation  of  gasoline  and 
gas  and  then  to  more  costly  methods  of  cracking.  But  California's 
crude  as  noted  above,  retains  some  disadvantage  and  must  be  con- 
sidered m  relation  to  the  possible  alternative  petroleum  sources  The 
same  Journal  article  explains  as  folloAvs: 

Catalytic  cracking,  in  general  use  since  World  War  II,  usually 
leaves  a  residue  of  about  20  percent  industrial  fuel  oil,  and  the 
like,  after  the  extraction  of  gasoline  and  other  higher-value  prod- 
ucts. Hydrocracking  forces  these  residues  apart  with  wedo-es  of 
hydrogen  driven  by  secret  catalysts,  resulting  in  more  gasoline. 

Signal  Oil  isn't  the  only  refiner  to  discover  the  merits  of  hydro- 
cracking.  In  the  past  three  years  11  hydrocrackers  have  gone  into 
operation  and  12  more  are  under  construction  or  being  designed 
Standard  Oil  of  California  recently  announced  it  will  build  an 
$80  million  unit— three  times  larger  than  any  now  in  exist- 
ence— at  its  Richmond  refinery  near  San  Francisco. 

Such  refinery  tinkering  can  markedly  change  product  yields, 
as  witness  Signal's  jump  to  90  percent  gasoline  production  at 
Bakersfield  from  50.9  percent  simply  by,  an  official  puts  it  ''bust- 
ing up  all  those  dad-gum  heavy  oils."  The  refinery  used  to  turn 
out  6.1  percent  kerosene,  9.7  percent  diesel  oil  and  17.9  percent 
industrial  fuel  oil  that  "we  didn't  know  what  to  do  with."  Now 
the  first  two  products  are  transformed  into  gasoline  altogether 
andfuel  oil  output  is  trimmed  to  4  percent,  he  says. 

Signal  is  doing  about  as  well  as  can  be  expected  with  Califor- 
nia's  heavy  crudes,  but  given  lighter  oils  such  as  predominate 
on  the  Gulf  Coast,  hydrocracking  is  able  to  produce  nothing  but 
gasoline,  says  William  H.  Clausen,  manager  of  invention  develop- 
ment for  California  Research  Corp.,  a  California  Standard  Oil 
subsidiary. 
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From  the  point  of  view  o£  judging  tax  impact  on  ^e  ™PPly  f^^' 
California's  relatively  lower  quality  resources  m  «sP<=«t  *»  t^f  ^f^ J 
ing  composition  of  demand  for  higher  quality  final  products  places 
hL  xTurce  owners  at  a  slight  disadvantage  in  the  e^t^^ed  'nar- 
let  for  their  products.  In  a  similar  manner  the  composition  o£  the 
netrokum  industry?  which  is  dominated  by  a  relatively  few  large  inte- 
SltedTms  which  have  access  to  multiple  supplies  from  comparatively 
farg  numbers  of  leasers,  tends  to  lead  one  to  the  eonclusio^  that 
thouffh  there  may  be  differences  as  between  firms,  ad  valorem  taxes 
Tre  probably  impart  absorbed  by  competitive  lessors  and  in  part  passed 

on  to  the  consumer.  i  ,„+c    +Tio  r.rnpp-5 

On  the  demand  side,  for  the  final  petroleum  P^^^^^^^^' J^i^^^^^^^^^ 
sors  are  probably  in  a  somewhat  similar  situation  as  they  are  m  their 
reM^nsMp  to  Resource  leasers.  The  demand  ^^  such  items  as  gaso^ 
line  has  been  found  to  be  relatively  price  inelastic  ^^^  J^l^^^^^f. 
of  trices  with  which  we  have  been  familiar  m  this  country.  J^or  m 
stance  thmioTi  people  may  switch  from  one  service  station  to  another 
due  to  a  reductCin  the  price  of  gasoline,  there  is  no  noticeable  in- 
crease in  the  overall  use  of  automobiles  nor  in  the  consumption  of 
Gasoline  as  a  I'elult  of  decline  in  price.  It  would  seem  that  the  msti- 
Snal  sdidifiTation  of  our  dependence  on  automobile  tran^^^^^^^^ 
has  made  it  possible  for  both  the  several  states  and  the  federal  gov 
ernn'nrto  impose  excise  taxes  at  quite  hig^i  levels  .vithout  significantly 
pffpctin^  the  rate  of  use  of  that  mode  of  transportation. 

If  hL  on  the  one  hand,  competition  by  owners  of  petroleum  re- 
sourcesTn  leasing  their  properties  to  producing-companies  tends  to 
!wh  in  nart  some  of  the  present  ad  valorem  taxes  and  if,  on  the 
Sr  hand"^  tL  instit'^t^^^^^^^^  solidified  demand  for  final  petroleum 
pr'oduct^^^^^^^^^^^  P-essors  to  pass  on  tlie  re-^^^^^^^^^^ 

+n  Talifornia  consumers,  it  is  reasonable  to  suppose  that  eitner  aaai 
onslfad  valTem  or  the  -po-tion  of  severance  taxes  would  have  a 
^iniilar  imnact  Thus,  a  decision  not  to  impose  additional  taxes  is  m 
eff  ct  an Tdirect  aid  to  California  petroleum  resource  owners  whose 
Resources  are  somewhat  inferior  to  those  of  other  areas  of  tbe  m^rke 
as  regards  the  changing  composition  of  demand  and  a  benefit  to  the 
California  consumer  in  lower  prices  of  final  products. 

T  has  been  observed  above  that  the  one  advantage  which  severance 
taxation  offers  is  that  it  is  a  form  of  taxation  not  presently  used  by 
hr.ate  for  revenue  purposes.  AVith  ad  valorem  revenues  accrmng 
^^Z^::::S^^or.,  the  state  has  V^^^^^^^^^^^  ^^^^^ 
of  the  petroleum  industry  only  as  it_  would  with  any  other  industry 
hv  imnosinff  taxes  on  franchise  and  income, 
'"nrev  ''relent  developments  in  the  discovery  of  Pet-leu^^^^ 
on  mibliclv  owned  lands  and  in  offshore  areas  m  which  the  state  s  rights 
harbeen  elShed  have  made  income  from  Petroleum-producing 
properUes  avaUable  to  the  state's  General  Fund  -f . Y^^- ^  ^^f  J 
significant  amounts.  Oil  and  mineral  roya  ties  amounted  to  $27^2  mxllion 
?n  106^  and  $49  2  million  for  the  period  closing  June  30,  1963.  it  is 
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not  clearly  within  state  jurisdiction.  Water  boundaries  for  states  are 
at  best  rather  vague  at  present.  The  main  points  of  concentration  for 
such  deep  water  exploration  are  in  the  North  Sea,  Gulf  Coast  and  off 
Alaska  and  California.  It  is  possible  that  discoveries  even  in  the  con- 
tinental shelf  off  the  California  coast  could  be  claimed  to  be  depleting 
of  California's  offshore  deposits  by  subterranean  connection.  Such  ques- 
tions are,  however,  necessarily  legal  questions  based  upon  geological 
evidence. 
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Appendix 

QUANTITY  AND   VALUE   OF   PETROLEUM   OUTPUT   IN   CALIFORNIA 

BY   COUNTIES-1962 

bounty                                                                                  Quantity-  Value 

Fresno 26,730  $71,266,056 

K,n^=  ~~" — ^-^^^  221,434,611 

Kings    _ 1^3S8  4,102,291 

Los  Angeles 74,386  190.563,120 

Jlonterey    11230  17,&42;695 

Orange   ____ 31,320  78,668,695 

Riverside    o  '       ''fj. 

San  Benito !_  ~__ 337  735  irO 

San  Bernardino §7  '''>l'l93 

San   Luis  Obispo 1,260  3,601^689 

San  Mateo 97  ^^^  „^ 

Santa  Barbara IZSJ:     25,487  62  745  393 

Solano -,  '*   ^'^i'^ 

Tulare iL^ii:::::::::      46  97  025 

Centura 33JO5  90,048,'940 

State _ 296,672  741,430,463 

1963  Estimates  for  the  state 

State __ _  300,733  $745,818,000 

•Unit— M  Barrels  (thousand  barrels;  1  barrel  =  42  gallons). 

SOURCE:   CaUfofnia    Department  of  Conservation,   Division   of  Mines  and   Geology 
and  Oil  and  Gas,  letter  to  Assembly  Committee  on  Revenue  and  Taxatiom 
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SEVERANCE   TAXES-OIL   AND   GAS 
In  Selected  States 


Rates 


Revenue 
fiscal  year  1963 


Oil  and  ,as  severance  taxe....-..|  ^^^^'.'tC'^Z^'^i^Xt^^^^s 
produced  or  severed  from  the  soil  or  water 
for  commercial  use. 


$483,000 


Arkansas 


Oil  and  gas  severance  or  produc- 
tion taxes 


Oil— well  production  per  day:»  10  or  more  ]  N.B. 
bbls.— 5%  of  value;  less  than  10  bbls.— 47o 
of  value;  Gas— $0,003  per  1,000  cu.  ft. 


ally  and  based  on  estimate  of  annual  con- 


Colorado  t". 


Florida. 


Oil  and  gas  production  gross  m- 

come  taxes 
Oil  and  gas  conservation  taxes 


Oil  and  gas  severance  taxes. 


servatioa  cost. 


Gross  income  from  production  of  oil  and  gas: 
under  825,000-2%;  $25,000-100,000-3%; 
$100,000-300,000—4%;  $300,000  and  over 

-5%. 


854,000 


Indiana. 
Kansas - 


Kentucky. 


Petroleum  production  tax. 


Natural  gas  severance  tax. 
Oil  proration  tax 

Oil  production  tax. 


Oil  and  gas  production— 5%  of  gross  value  at 
point  of  production  of  oil  or  gas  severed  or 
produced  from  the  soil  or  water.  Escaped 
oil— 123-2%  additional. 


1  %  of  the  value  of  all  petroleum  removed  from 
the  soil. 


1,661,000 
120,000 


42,000 


347,000 


N.A. 


T^,       TT-      ZZ                              State— H  of  1%  of  market  value  of  crude 
Oil  production  tax petroleum  produced.  County-  not  to  ex- 
ceed 1%.  


Louisiana* 


Mississippi*. - 


Montana- 


Nebraska. 


Oil  and  gas  severance  taxes. 


Oil  and  gas  severance  taxes. 


195,000 
218,000 
105,000 


286,000 


Oil— ranges  from  ISjS  per  bbl.  for  22  gravity 

oil  and  less  to  26^  for  over  43  gravity  oil.« 

Gas— $0 .  023  per  1 ,000  cu.  ft. "  


Oil  production  tax. 


Oil  and  gas  severance  taxes. 


New  Mexico 


North  Dakota* 


Oklahoma. 


Texas. 


Oil  and  gas  severance  taxes. 


Oil-6fi  per  bbl.  or  6%  of  value,  whichever  is 
greater;  Gas-6%  of  value  or  $0,003  per 
1,000  cu.  ft. 


2%  and  2.5%  of  value.'' 


Oil  and  gas— 2%  of  value. 


147,206,000 


11,216,000 


2,106,000 
1,352,0008 


Oil  and  gas— 2 .5%  of  value,  plus  privilege  tax 
of  2%  of  value. 


Oil  severance  tax 

Natural  and  casing  head  gas  sever- 
ance tax 


Oil  and  gas  production  taxes. 


Oil  and  gas— 2%  of  value  in  excess  of  $50,000 
per  year.  *  


^i[;;^production  taxes.....:    Not  t^o^ex^ceed^J  of  1  miU  per  dollar  of  value 


700,000 
66,000 


•Sl.  inap^Me  of  .vrnginf  250  000  m.  f  .  "  ^j  ,2„Xm  ,3  iS.  «  rat  pet  oloid.r  quarter  nol  in  exe« 


i: 
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8  Revenue  for  fiscal  year  1962. 

N.A.  Data  not  available. 

^'^\^°  )"'^3;kdown.  Oil  and  gas  severance  tax  revenue  yields  not  separable  from  total  yields  which  also  include  other 

Ki.n  mT fi«9  nnn'nn  V"  ''S^f l!,°c?Ll"  ^^^^  °°  ^"  minerals  subject  to  the  tax  were:  Arkansas  53,766,000;  New 
Mexico  wl,bbci,UOO;  Oklahoma  $35,628,000. 

^^^V^k*^^  ^"  ^;  Department  of  Commerce,  Bureau  of  the  Census,  State  Tax  Collections  in  1964,  (Washington:  Bureau 
M  the  Census)  October,  1964,  pp.  12fiF;  Kansas  Legislative  Council,  Research  Department,  Major  State  and  Local  Non- 

M^^rim  T^'      ,i^o  '""'  ^'**'"  '^^°'«^'  prepared  for  Special  Committee  on  State  and  Local  Finances  (PubUcation 
No.  ^40}  January,  1963,  pp.  34-35. 
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CHAIN  STORE  TAX 

by 

DAVID  R.  DOERR 

Consultant 

Assembly  Committee  on  Revenue  and  Taxation 


CHAIN  STORE  TAX 

HISTORICAL  BACKGROUND 

A  major  change  in  American  economic  life  occurred  in  the  1920 's 
as  a  result  of  the  rapid  expension  of  chain  stores.  In  1910  3  000  chains 
operated  only  13,500  stores  in  America.  By  1928,  20  000  chains 
were  operating  119,600  stores.^  Understandably,  this  change' was  viewed 
with  alarm  by  many  people  sympathetic  with  the  small  independent 
retail  businessman. 

One  of  the  reactions  to  this  revolutionary  change  was  the  attempts 
by  many  states  to  impose  special  taxes  on  chain  stores.  In  this  way,  it 
was  felt,  the  small  businessman  would  be  better  able  to  more  effectiVelv 
compete  with  the  "monolithic"  chains.  In  1927,  the  first  chain  store 
taxes  were  enacted  in  Georgia,  Maryland  and  North  Carolina.  With 
the  advent  of  the  depression  and  the  need  by  state  governments  for  ad- 
ditional revenue,  the  chain  store  tax  movement  reached  full  bloom. 
In  1933,  13  states  passed  chain  store  taxes.  By  1938,  21  states  had 
chain  store  tax  legislation  on  the  books.^ 

Congress  also  became  interested  in  this  tax  in  the  late  1930 's.  On 
June  8,  1937,  the  House  of  Representatives  accepted  Representative 
Martin  Dies'  amendment  to  the  District  of  Columbia  appropriations 
bill  (155  to  43)  providing  for  a  chain  store  tax  in  the  District  The 
amendment  was  rejected  by  the  Senate.  In  1938  Representative  Wright 
Patman  with  75  coauthors  introduced  a  national  chain  store  tax  act. 
rt  established  a  tax  rate  of  $50  per  store  on  chains  having  9  to  15  units 
md  up  to  $1,000  per  store  on  chains  with  more  than  500  stores.  The 
;ax  then  was  to  be  multiplied  by  the  number  of  states  in  which  the 
•ham  was  operating.  Under  this  bill,  the  Great  Atlantic  &  Pacific  Tea 
Jompany  would  have  paid  $523  million  and  Woolworth's  $79  million, 
rhis  measure  died  in  committee.^ 

The  movement  for  chain  store  taxes  reached  its  peak  in  the  1930 's. 
^fter  World  War  II,  several  states  abandoned  this  method  of  taxation. 
3y  1963,  only  14  states  continued  to  impose  this  tax. 

CALIFORNIA'S  1935  CHAIN  STORE  TAX  ACT 

In  1935,  the  California  Legislature  enacted  a  chain  store  tax.  The 
neasure  provided  for  license  fees  for  retail  stores  as  follows : 

1st  store $1  6th  store $32 

2nd  store 2  7th  store 64 

Srd  store 4  8th  store 128 

4th  store 8  9th  store 256 

5th  store 16         10th  store 500 

Each   store   above   10 — $500 

Seventy-second   Congress,    First   Session,    Senate  Document   100,  Washington.    D  C  • 

Government  Printing  Office,  1931,  p.  63,  67. 
Alaunce  W.   Lee,    "Anti-Chain   Store   Tax   Legislation,"   Journal  of  Business   of   the 

University  of  Chicago,  July  19  3  9,  pp.  5,  9  and  26. 
seventy-sixth  Congress,  Third  Session,  Hearings  before  the  Committee  on  Ways  and 
I      Means  on  H.R.   1,  Excise  Tax  on  RetaU  Stores,  I,  pp.   153-1961. 

(63) 
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Exempt  from  the  provisions  of  tlie  act  were  gasoline  stations,^  ice 
distiXtinc;  establishments,  restaurant  facilities  of  common  carriers 
newspap^  theater  and  motion  picture  houses,  stores  where  sales 

weTe  fnddental  io  rendering  of  a  personal  service,  and  agricultural 

'"s^uppor^ing  the  measure,  Senator  Chris  Jespersen  and  Assemblyman 
Melvyn  Cronin  stated: 

-This  proposal,  providing  a  graduated  scale  of  taxes  for  chain 
stores  represents  California's  first  serious  and  successful  effort  to 
reo-ulate  monopolv  within  the  borders  of  the  state. 

"^^  Unrestrained  by  government,  chain  stores  have  grown  to  such 
colossal  sTzewithi/the  past  decade  that  the  only  proper  me  hod 
0  prevent  them  seizing  all  forms  of  business  is  through  taxation^ 
-Financed  and  controlled  by  'economic  royalists'  of  the  first 
water-whose  headquarters  are  in  Wall  Street  and  other  money 
centers-they  suck  the  financial  lifeblood  from  every  community 
?hey  enter,  Concentrating  their  gigantic  profits  in  the  hands  of  a 
few  to  sustain  a  reactionary  oligarchy  which  is  definitely  anti- 
social and  dedicated  to  the  continuation  of  ^^^J,  f^^^^^  ^^_ 
"They  have  claimed  that  the  consumer  will  pay  the  bill  ot  m 

"-r  Msf  irmplaint,  since  imposition  of  this  tax  will  enable 
independent  merchants  to  compete  with  monopoly  on  a  basis  ot: 
equality,  thus  tending  to  create  competitive  prices,  for  the  con-, 
sumer's  benefit." 
In  opposing  the  bill,  Senator  Eay  Hays  and  Assemblyman  Paul 
Richie  argued: 

"The  act  is  not  intended  as  a  revenue  measure.  It  does  not 
produce  a  substantial  return.  It  is  a  P^;-tive  -e^ure  ^^^^^^ 
destroy  legitimate  competition.  It  is  not  only  ^nf  air  n  tins  respec 
but  it  is  discriminatory  as  well.  Some  chains  handling  the  same 
produds  are  exempted  from  the  tax.  It  will  raise  the  cost  of  living 
Those  whose  incomes  are  modest  are  vitally  affected. 

-Chain  stores  distribute  high  grade  merchandise  directly  froa 
farm  and  factory  to  the  consumer.  They  buy  m  large  quantitie 
atTlower  price  because  of  quantity  and  take  advantage  of  ca^^ 
discounts  The  costly  service  of  the  middleman  is  eliminated^Sale^ 
for  cTh  avoid  slow  and  bad  accounts.  The  savings  thereby  effected 
result  in  the  lowest  possible  price  to  the  consumer 
'- Chi  stores  are^of  tremendous  value  to  California  becan^ 
they  move  farm  and  factory  products  m  large  ^olnme.  By  effi 
cient  organization,  advertising  and  promotion,  they  stimulat 
demand  !nd  provide  a  ready  cash  market  to  all  Producers 

-Of  130  chains  in  California  which  would  be  seriously  affec 
by  the  chain  stores  tax,  100  are  ^ocaUy  owned  by  Californ^^^^^^^^^ 
zens  and  transact  all  their  business  m  this  state.  National  chain 


*  statutes  of  1935,  Chapter  849. 
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do  less  than  7  percent  of  the  retail  business  in  California.  National 
food  chains,  alone,  annually  buy  in  California  and  ship  to  other 
states  89  millon  dollars  more  in  farm  products  than  they  receive 
for  goods  sold  here. 

Chain  stores  operate  on  an  exceedingly  small  margin  of  profit. 
In  many  cases  the  net  profit  per  store  is  not  much  more,  if  any 
than  the  amount  of  the  proposed  tax.  Therefore,  the  tax  must  be 
added  to  the  price  of  the  food,  clothing  and  other  necessities; 
naturally  other  storekeepers  influenced  by  larger  profit,  will  raise 
their  prices  accordingly  for  the  goods  you  buy.  You  will  not  benefit. 
You  will  pay  the  amount  of  the  tax  in  the  increased  price  of 
the  necessities  of  life  and  you  will  be  compelled  to  deny  yourself 
some  of  the  modest  luxuries  that  you  may  now  enjoy.  Many  stores 
will  be  forced  to  close  creating  unemployment  and  affecting  realty 
values. ' ' 

Governor  Merriam  signed  the  measure  in  July  1935.   However  it 
hd  not  take  effect  as  the  opponents  successfully  obtained  enough  sig- 
latures  under  the  referendum  provisions  to   put  the  measure  to   a 
^ote  of  the  people.  Proponents  and  opponents  staged  what  is  remem- 
>ered  as  the  most  hotly  contested  referendum  in  California  history 
This  is  the  way  UCLA  Professor  Winston  W.  Crouch  describes  it : 
''Probably  the  most  spectacularly  fought  referendum  campaign 
was  that  in  1936  when  California  Retail  Chain  Stores  Association 
fought  a  vigorous  and  well-financed  campaign  to  defeat  the  meas- 
ure that  singled  their  type  of  business  for  special  taxation  and 
regulation. 

"Each  branch  store  belonging  to  a  chain  store  organization 
would  have  been  subject  to  a  high  tax. 

''The  Anti-Monopoly  League  of  California,  a  well-financed 
group  of  independent  store  owners  argued  that  chain  stores  monop- 
olized business,  drove  out  small  establishments,  and  that  as  a 
large  organization  they  should  pay  a  special  tax. 

"However  a  skillfully  organized  propaganda  campaign  using 
the  oft-repeated  slogan  'Twenty-Two  is  a  Tax  on  You'  impressed 
the  electorate  sufficiently  to  defeat  the  measure,  number  22  on 
thebaUot."5 

The  measure  was  defeated  by  300,000  votes— 1,067,443  yes  to  1,369,- 
78  no — and  only  carried  one  county,  San  Francisco  County. 

A  total  of  $1,207,764  was  spent  for  and  against  the  measure — a  stag- 
3ring  amount  considering  the  purchasing  power  of  the  dollar  in  1936.^ 

LEGAL  STATUS 

Although  several  early  chain  store  tax  measures  were  overturned 
T  the  courts,  the  U.S.  Supreme  Court  in  1931  ruled  that  this  form 
'  taxation  was  constitutional  in  State  Board  of  Tax  Commissioners 

P'inston  W.  Crouch,  The  Initiative  d  Referendum  in  California,  Los  Angeles-  The 

Haynes  Foundation,  1950,  p.  28. 
&id.j  p.  30. 
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of  Indiana  vs.  Jackson,  (1931),  283  US  527,  a  decision  which  is  still 
controlling.  The  principal  question  m  t^- "f,"; -««  *^„Vmtft  '^  °'  '^'' 
classification  of  the  chain  stores  under  the  14th  Amendment. 

Speaking  for  the  Court,  Justice  Eoberts  said:  • 

"A  tax  statute  is  not  arbitrary  if  discrimination  is  founded 
upon  reionabTe  distinction  or  if  any  state  of  facts  reasonably 
pail  he  conceived  to  sustain  it.  r>    ...  „^;i 

"The  record  shows  that  the  chain  store  has  many  features  and 
advantages  wMch  definitely  distinguish  it  from  the  mdwidual  store 
dealing  in  the  same  commodities." 
However    in  1935    the  Court  held  that  classifying  retail  merchants 
for  ^position  of  a  graduated  tax  on  sales  according  to  the  volume 
fsa^S    disregarding   the   number    of    f »- VlgfuS  550 1 
\Rtewart  Dry  Goods  Co.  vs.  Leavis  et  al,  (1935),  294  US  OW-J 
^WUle  the  number  of  stores  within  a  state  is  the  commonly  accepted 
clalmcation  "r  Court  has  ruled  that  a  distinction  may  not  be  drawn 
wHh  respect  to  the  numher  of  stores  within  ''^county  compared  with 

jeanetal,  (1937),  301  US  412.] 

CHAIN  STORE  TAX  RATES  IN  THE  UNITED  STATES 

As  of  September  1,  1964,  13  states  imposed  chain  store  taxes. 
The  rates  and  exemptions  in  the  various  states  follow: 


Rates 


State 


Alabama. 


Number  of  stores 


Colorado- 


1 

2-  5 

6-10 

11-20 

Over  20 


Tax  rate 


Exemptions 


1 

2-  4 
5-  8 
9-15 
16-24 
Over  24 


fl 
15 

22.50 

37.50 

112.50 


$2 
10 
50 
150 
200 
300 


lowa- 


1 

2-10 
11-20 
21-30 
31-40 
41-50 
Over  50 


Exempt 
$5 
15 
35 
65 
105 
155 


stores  selUng  petroleum  products  if, 
constitute  at  least  51%  of  busmesS: 
and  ice 


Gas  fiUing  stations  or  gas  bulk  plants 


Nonprofit  co-ops;  farmers  and  gar 
deners;  persons  selling  ^f'.^°f 
lumber,  grain  feed,  seeds,  fertil  zer 
twine  and  building  materials  when 
sales  are  95%  of  gross;  state  liquo 
stores;  hotels  and  roominghouses 
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Rates 

State 

Number  of  stores 

Tax  rate 

Exemptions 

Louisiana 

1-10 
11-35 

SIO 
15 

Gas  stations  and  public  utilities 

36-50 

20 

51-75 

25 

76-100 

30 

101-125 

50 

126-150 

100 

151-175 

150 

176-200 

200 

201-225 

250 

226-250 

300 

251-275 

350 

276-300 

400 

301-400 

450 

401-500 

500 

Over  500 

550 

Vlaryland 

1-  5 

S5 

Gas  stations 

6-10 

20 

11-20 

100 

Over  20 

150 

Michigan 

Chain  stores 

1 

Exempt 

Gas  stations,  bulk  plants,  warehouses 

2-  3 
4-  5 

$10 
25 

and  elevators  in  farm  produce  busi- 
ness 

6-10 

50 

11-15 

100 

16-20 

150 

21-25 

200 

Over  25 

250 

Chain  counters 

1 

Exempt 

2-10 

10 

11-15 

15 

16-25 

20 

Over  25 

25 

[iasissippi 

Towns  with  popula- 
tion under  3,000 

1-     5 

S6 

Gas  stations  and  public  utilities 

6-  10 

15 

11-  50 

30 

51-100 

60 

101-250 

120 

Over  250 

180 

Towns  with  popula- 

tion 3,000-6,000 

1-     5 

8 

6-  10 

20 

11-  50 

40 

51-100 

80 

101-250 

160 

Over  250 

240 

Towns  with  popula- 

tion over  6,000 

1-     5 

10 

6-  10 

25 

11-  50 

50 

51-100 

100 

101-250 

200 

Over  250 

300 
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Rates 

t: 

State 

Number  of  stores 

Tax  rate 

Exemptions 

Montana 

General  chain  stores 
1 
2 

$5 

1 

None                                                      ,' 

50 

3 

100 

^' 

4 

150 

Over  4 

200 

Gas  stations,  hard- 

ware stores,  and 

grain  elevators 

1 

5 

I 

2 

7.50 

s 

3 

15 

fy 

4 

22.50 

1 

5 

30 

Over  5 

37.50 

North  Carolina- - 

1 

Exempt 
$65 

1 

Over  1 

1 

Gas  stations — whole- 

1 

sale  distributor  of 

motor  fuels  (pump 

tax) 

£ 

(pumps) 

T 

1-  50 

2 

f 

51-100 

4 

101-200 

5 

201-300 

6 

301-400 

7 

• 

401-500 

8 

501-600 

9 

Over  600 

10 

,-' 

Gas  stations — 

retail  service  station 

•' 

license  (based  on 

population) 

Towns  with  popula- 

tion of 

Per  store 

Under  2,500 

*$10 

2,500-5,000 

*15 

5,000-10,000 

*20 

10,000-20,000 

*30 

20,000-30,000 

*40 

Over  30,000 

*50 

South  Carohna-- 

1 

2 

$5 
10 

None 

3 

15 

4 

20 

5 

25 

6 

30 

7 

35 

8 

40 

9 

45 

10 

50 

11 

55 

12 

60 

13 

65 

14 

70 

15 

75 

16 

80 

17 

85 

18 

90 

19 

95 

20 

100 
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Rates 

Exemptions 

state 

Number  of  stores 

Tax  rate 

South  Carolina 

— Continued 

21 
22 
23 
24 
25 
2C 
27 
•28 
29 
Over  29 

105 
110 
115 
120 
125 
130 
135 
140 
145 
150 

Tennessee 

Each  store  above  one — S3  for  each  100  square 
feet  or  major  fraction  thereof  of  taxable  floor 
space 

Gas  stations 

Texas 

1 

$4 

Religious  book  stores  and 

nonprofit 

2 

9 

establishments 

3-  5 

27.50 

6-10 

55 

11-20 

165 

21-35 

275 

36-50 

550 

Over  50 

825 

West  Virginia 

General  stores 

1-  5 

$15 

None 

6-10 

40 

11-15 

80 

16-20 

120 

21-30 

160 

31-50 

400 

51-75 

800 

Over  75 

1,000 

Special  stores'' 

1-  5 

5 

6-10 

20 

£' 

11-15 

40 

K 

16-20 

60 

w 

21-30 

80 

31-50 

200 

51-75 

400 

Over  75 

500 

*  Or  $5  per  pump,  whichever  is  greater. 

^  Other  chain  stores  including  ice  stores,  certain  wholesale  and  retail  lumber  stores,  certain  oil  and  gas  well  supphes  and 

equipment  dealers,  restaurants,  certain  gas  stations,  and  certain  utihties  pav  a  tax  of  $4  for  one  store  and  $9  for  more 

than  one  store. 
*>  Stores  in  which  goods  of  any  kind  except  cigarettes,  tobacco  products  and  soft  drinks  are  sold  and  which  contains  no 

corn-operated  device  owned  and  operated  by  the  store  proprietor. 
SOURCE:  Agencies  administering  major  state  taxes  in  the  various  states. 


YIELDS  IN  OTHER  STATES 

The  chain  store  tax  is  not  a  g-reat  revenue  producer  at  the  rates  which 
it  is  levied  in  other  states.  Except  for  Texas,  M^hich  raised  over  three 
million  dollars  in  fiscal  1962-63,  no  other  state  receives  as  much  as  one 
million  dollars  from  this  source.  Revenue  collections  for  1962-63  are  as 
follows : 
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TABLE   1  ^ 

Chain  Store  Tax  Yield,  1962-63  ■ 

mate  y*^''*  '"''"^^  .^'t^ 

41  v,„^o  $12S577  Mississippi    $129,150 

Alabama  ,i>i_.  ,tjii  ±r  is^OQ'^ 

oAQ-iiT  Montana  __ mo,vy^ 

Colorado 248,31  <  ^^^^^  Carolina 323,372 

Iowa    —       3^-399  ^^^^^^  Carolina 361,400 

Louisiana   400,126  Tennessee ___       336,974 

Maryland    N/A  Texas  __ ^'^i^f.'^ 

Michi-an  r..j6,979  AVest  Virginia M/A 

Source:  Compiled   from  Budgets   of  various   states  and   correspondence   with   various 
states. 

POTENTIAL  YIELD  IN  CALIFORNIA 
By  comparing  the  rate  structure  proposed  in  California's  ill-fated 
1935  act  with  rate  structures  and  collections  in  other  states  it  can  be 
estimated  that  a  chain  store  tax  today  would  produce  about  $3,oUU,UUU 
per  year  This  is  comparable  with  Texas'  revenue  from  the  same  source. 
The"  tax' liability  of  19  large  chains  in  California  won  d  amount  to 
nearly  $900,000.  This  figure  would  indicate  the  $3.a  million  estimate 
is  in  the  proper  range  of  magnitude. 

TABLE  II 
Estimate  of  the  Tax  Liability  of  Some  of  the  Larger  Chains  in  California 

Woolworth's  $T3,511  Lucky  Stores   $01,511 

Kress  10,011         See's ^^'^\\ 

Sears -0,511  Gallen-Kamp    C3,oll 

Sa^-::::::::-: 232,511    May^ir  --^- ogi 

KBn^"::::::::---    9,011    Fooapi^nt 2.,oii 

rpij^.i£ty    94,011         Fox  Markets 16,011. 

Newberry    3o,511  $889,709 

Walgreen    2^511 

stuitf:?omput"ed"fro'm"th7tabula7ions  of  number  of  stores  in  California  as  listed 
in  Moody's  Industrials,  1963. 

EFFECTS  OF  A  CHAIN  STORE  TAX 
A  chain  store  tax  is  more  an  instrument  of  social  policy  than  of 
tax  policy.  Ostensibly  the  purpose  of  this  tax  is  to  place  more  of  a 
competitive  burden  on  the  chain  in  order  to  protect  and  f  eserve  the 
small  independent  entrepreneur.  The  tax  rate    coverage,  demographic 
characteristics  of  the  state  and  the  nature  of  the  chain  store  busines 
are  important  in  determining  effects  of  the  tax.  A  "^f^""^!    ax  will 
have  onlv  nuisance  effect  on  chains  while  a  very  large  tax  could  diive 
the  chains  out  of  California.  If  the  tax  rate  is  based  just  on  the  number 
of  stoi  s  in  California,  the  total  impact  will  be  greater  on  regiona 
rather  than  national  chains.  A  chain  store  tax  m  ^^ates  with  mos      f 
the  population  in  large  urban  areas  wdl  not  be  as  effective  as  a  leg.  - 
latoiy  or  revenue  measure  as  in  states  with  a  number  of  medium  sized 

'''chain  store  taxes  as  a  percentage  of  net  income  fall  ^-^^^^^^^^ 
heavily  on  grocery  chains  than  on  variety  chains.'  To  the  extent  that 

.i:;iri'  Crame,  "Chain  Store  Taxes  As  Revenue  Measures,"   National  Tas  Journal. 
September  1949,  p.  283. 
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it  is  passed  on  to  the  coiisiiiner  ratlier  than  the  stockholders  or  manage- 
ment, this  impact  would  weigh  more  lieavil.y  on  lower  income  groups. 

To  fully  evaluate  the  desirability  of  a  chain  store  tax  from  the 
standpoint  of  social  policy,  several  questions  must  be  answered.  Are 
"chains"  detrimental  to  society?  Is  additional  regulation  needed?  Is 
the  tax  device  the  most  effective  way  of  regulating  chains? 

Earlier  studies  have  concluded  that  this  form  of  taxation  at  rates 
generally  imposed  in  other  states  has  little  impact  on  the  expansion 
of  chains  and  is  generally  ineffective  as  a  regulatory  device.^ 

In  considering  chain  store  taxes  as  revenue-producing  rather  than 
regulatory,  measures,  it  is  evident  that  such  taxes  cannot  produce  sub- 
stantial revenue  for  California  at  rates  generally  prevalent  in  other 
states.  However,  California  imposes  a  number  of  taxes — such  as  the 
wine  tax,  the  private  car  tax.  etc. — which  bring  in  even  less  than  Avould 
a  chain  store  tax.  Or  high  rates  could  be  imposed  which  Avould  raise 
a  substantial  amount  of  revenue. 

One  of  the  criticisms  of  the  chain  store  tax  is  that  there  is  not  neces- 
sarily a  relationship  between  number  of  stores  and  ability  to  pay. 
Further,  it  is  highly  discriminatory  against  one  type  of  enterprise 
vis-a-vis  another  similarly  located,  and  as  such  violates  the  principle 
of  tax  neutrality. 

8  See  Reinhold  P.  Wolff,  "The  Chain.s  Adjust  Themselves  to  Taxation,"  Dun's  Review, 
October  1939,  p.  22  ;  Maurice  W.  Lee,  "Anti-Chain  Store  Tax  Le;?islation," 
Journal  of  Business  of  the  University  of  Chicago,  July  1939,  pp.  44,  74;  Lyle  E 
Craine,  "Chain  Store  Taxes  As  Revenue  Measures,"  National  Tax  Journal.  Sep- 
tember 1949,  p.  283. 


jtrinlcd  in  California  office  of  state  I'Rintinc 
i    L-2S51 — 100      4-C5      2M 


VOLUME  4 


CALIFORNIA  LEGISLATURE 

ASSEMBLY  INTERIM  COMMITTEE 
ON  REVENUE  AND  TAXATION 

THE  INSURANCE  TAX 

A  Major  Tax  Study 

PART   8 


NUMBER  15 


ALFRED   E.  ALQUIST 
E.   RICHARD   BARNES 
TOM   CARRELL 
CHARLES   E.   CHAPEL 
ROBERT  W.   CROWN 
RICHARD   J.   DONOVAN 


MEMBERS 

NICHOLAS   C.   PETRIS,   Chairman 
F.   DOUGLAS   FERRELL 
FRANK   LANTERMAN 
JOHN   MORENO 
DON   MULFORD 
ALAN   G.   PATTEE 


JOHN   P.   QUIMBY 
W.   BYRON   RUMFORD 
WILLIAM   F.   STANTON 
VINCENT  THOMAS 
JEROME   R.  WALDIE 
PEARCE  YOUNG 


STAFF 

DAVID    R.   DOERR,   Commiffee   Consuliani 

RAYMOND   R.   SULLIVAN,   Assistant  Consultant 

NANCY   C.  JOHNSON,   Commiffee   Secrefory 

PATRICIA    LAMSKI,   Secretary 

CONSULTING  ECONOMIST 

Dr.    Harold   M.   Somers 

SPECIAL  CONSULTANT  ON  THE  INSURANCE  TAX 

Sylvia   Lane 


Published  by  the 

ASSEMBLY 
CALIFORNIA  LEGISLATURE 

HON.  JESSE  M.   UNRUH 

Spealfer 

HON.   JEROME   R.   WALDIE 

Majority  Floor  Leader 

JAMES  DRISCOLL 
Chief  Clerk 


HON.   CARLOS   BEE 

Speaker  pro  Tempore 

HON.   CHARLES  J.  CONRAD 

Minority  Floor  Leader 


DECEMBER   1964 


PUBLISHER'S  NOTE 

This  report  is  the  eighth  part  in  a  series  of  publications  issued  by 
the  Assembly  Committee  on  Revenue  and  Taxation  during  their 
1963-65  interim  study  of  the  California  tax  structure.  It  is  concerned 
with  the  equitability,  the  economic  impact,  and  the  revenue  impact  of 
taxes  imposed  on  insurers.  It  deals  specifically  with  the  rationale  of  the 
gross  premiums  tax  and  its  importance  as  a  revenue  source,  the  prin- 
cipal office  deduction,  retaliatory  taxation  of  insurance  companies,  and 
problems  pertaining  to  the  collection  of  the  gross  premiums  tax. 

Where  applicable,  analyses  of  proposed  legislation,  and  some  recom- 
mendations and  conclusions  pertaining  thereto,  are  made. 

The  material  relied  upon  for  data  and  substantiation  included  pub- 
lished economic  data,  testimony  offered  in  public  hearings  held  by  the 
Assembly  Committee  on  Revenue  and  Taxation,  publications  of  state 
and  federal  agencies,  and  the  Literature  in  the  field. 

The  recommendations  in  this  report  are  those  of  the  researcher  and 
should  not  be  construed  as  representing  the  views  or  decision  of  the 
committee.  The  committee  recommendations  ^vill  be  made  in  due  course. 
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CHAPTER  I 

THE  PRESENT  LAW 

The  California  tax  on  gross  premiums  received  bv  insurance  com- 
panies IS  eiiibodied  in  the  Constitution  of  the  state,  in"  the  Revenue  and 
laxation  Code,  and  the  Insurance  Code. 

The  Present  Law 

The  Constitution  (Article  XIII,  Section  14-i)  contains  the  provi- 
sions setting-  the  rate  for  the  gross  premiums  tax  and  states  the  voting 
requirement  for  any  change  of  that  rate.  For  a  change  in  the  tax  rate 
to  be  made,  the  Legislature  must  comply  with  paragraph  (i)  of 
bection  14f ,  which  requires  a  favorable  vote  by  two-thirds  of  all  of  the 
members  elected  to  each  of  the  two  houses  of  the  Legislature 

Every  insurer  doing  business  in  the  state  pays  a  gross  premiums 
tax  m  lieu  of  all  other  licenses  and  taxes,  excepting  real  estate  taxes 
income  taxes  paid  by  trust  departments  of  insurers,  motor  vehicle 
tees  and  taxes,  and  ocean  marine  insurance  taxes.i  An  exemption  from 
the  gross  premiums  tax  is  allowed  fraternal  fire  insurers  and  nonprofit 
hospital  service  corporations,  both  of  which  are  held  to  be  charitable 
or  benevolent  organizations.  The  basis  of  the  tax  for  insurers  other  than 
title^  insurers  is  the  amount  of  gross  premiums,  less  return  premiums 
received  during  the  year  by  the  insurer  upon  the  business  done  in 
tnis  state.  Gross  premiums"  do  not  include  premiums  received  for 
reinsurance  or  ocean  marine  insurance.^  Ocean  marine  insurers  are 
subject  to  a  tax  in  lieu  of  all  other  taxes  except  real  estate,  retaliatory 
motor  vehicle,  and  taxes  on  other  types  of  insurance  written.^  The  ocean 
marine  insurers'  tax  is  based  on  the  portion  of  underwriting  profit 
equal  to  the  ratio  of  California  gross  premiums  to  those  written  in  the 
entire  United  States.* 

Surplus  line  brokers  are  also  subject  to  a  tax  based  on  gross  pre- 
miums from  business  done  in  the  state  under  authority  of  license  less 
3  percent  of  return  premiums.^  ' 

Title  insurers  pay  tax  on  all  income  from  business  done  in  Cali- 
fornia except:  (1)  interest  and  dividends,  (2)  rents  from  real 
property,  (3)  profits  from  the  sale  or  other  disposition  of  investments, 
and  (4)  income  from  investments.^  Each  insurer  may  deduct  California 
real  estate  taxes  paid  on  the  property  in  which  its  principal  or  home 
office  is  located.''' 

Insurers,  for  the  most  part,  now  pay  a  rate  of  2.33  percent,  and 
will^so  until  1967  Avhen  the  rate  will  revert  to  2.35  percent,  on  their 

'^^sSt"on  f2'o{f?''""°"'  ^**^^®  ^"'  Section  14i,  and  Revenue  and  Taxation  Code, 
^Revenue  and  Taxation  Code,  Section  12221. 
'  Revenue  and  Taxation  Code,  Chapter  2. 
'Revenue  and  Taxation  Code,  Section  12101. 
^Insurance  Code,  Section  1775.5. 

Revenue  and  Taxation  Code,  Section  12231. 

Revenue  and  Taxation  Code,  Section  12241. 
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taxable  gross  pre„,iums,  -tLTarTcretrunXir/fcLn^t 
proflt-sharmg  plans,  on  which  ™t«%''f,  ™J"°7  ?n  1961  it  was  1.95 
(The  rate  *-  l^^O  f  ^he^  was     15  perc»t,  m^W  .^  ^^ 

S^rr^aiTontrl^Kan  insSte  snh^eeAo  retal- 

'^ShT^nl  flies  a  tax  ^'^^r.^^'>'i^^n^^^i^^^^ ^ 

missioner  on  or  before  J^»^15.  «"""''"y;.,,=^f„j'X  Insurance  Code 
provisions  pertaining  .to/etal^^tory    axatm,  ot  the   in^^ 

flies  a  retaliatory  tax  information  return  with    ^e  i";"";^         ;„,„„,, 

sioner  on  or  before  May  1  annually.'^  J       T-'Te  1?  of  the  year  fol- 
are  due  and  payable  ^umially  on  or  before  j™e  15  of  the  year^^^^ 

lowing  the  calendar  year  in  ^'^^^^S.  j^r  thTg  oss  premiunis  taxes 
However,  on  June  15,  Wbi,  paynienx  loi    i,       b  r 

due  for  business  ^one  between  Janiiary      -^^^^arch  M,^^  ^. 
qnired;  on  June  15,  1966,  t^^^s  tme  o     i  ^^^       .^    ^^ 

ness  done  t<'t--" /^-^J  J-^.^^  ,te  bkween  April  l.and  June 
September  15,  196d,  taxes  on  dusiiilss  business  done 

30,  1965,  shall  be  paid;  on  J^l"' /^^  1^|*';  *  ^1  L  paid  •  on  September 
between  January  1  and  March  31,  "fe.  ^^all  be  pam    o         p 

15, 1966,  taxes  d"«  ""^  t"'*"^^^ '1?™ ''l^eB   tax^es  due  on  busiues^  done 
shall  be  paid;  and  on  Df«nber  15    1966   taxes  due  ^_^ 

between  July  1  and  September  ^O.  If  6.  *''^"'^J^"^„  „  before  the 
1,  1967,  g'oss  premiums  taxes  .^ne^aie  to  be  paid        ^^^^^^^ 

^.X:\^^^tJ^  nk^acXaT^mouT'd^t    j 

^^irtaxIfn'^vfed'JnTruraltaehes  on  the  flrst  Monday  in    j 
''str^s  line  brokers'  tax  statements  must  be  filed   on  or  before 

n*  VLs  not  prepaid  by  ^^  :;:^^^:i^'lX^^ 
return  in  ^plicate  must  be  filed  by  every  insurer  ^^^^ 

Commissioner  by  June  15  ^^^  t^h/jj^f  "Xrs'^^^  axes  are  payable  on. 
Tbetrr  jtv'rfJ"":  1.-"--  SLj^ssioner.^"  Ketaliatory  taxes 
are  payable  to  the  Controller  on  or  before  December  1.- 

w  insurance  Code,  Section  6S5.  ^2302. 

n  Revenue  and  Taxation  Code,  Section  j^^^-- 

12  Revenue  and  Taxation  Code,  Sect  on  12281. 

03  Revenue  and  Taxation  Code,  SecU«n  12.01     ^^^  ^^^^^^^^_ 

1*  Revenue  and  Taxation  Coae,  ^®".':'„i  991-0 

15  Revenue  and  Taxation  Code,  Sec    on  12252. 

w  Revenue  and  Taxation  Code    Section  1249^. 

"Insurance  Codr,  Section  17  7  4 

'i^SilZl  aS^  ?Sa!i;S  g  I  :  iSi™3\^2l3i  and  n»0. 

Sk";vrraSfexSn"oJ5Jfiec..oa  12287. 


THE  INSURANCE  TAX  H 

RATIONALE  OF  THE  GROSS  PREMIUMS  TAX 

The  tax  imposed  upon  insurance  companies  in  California  has  been 
lield  to  be  an  excise  tax.  The  excise  is  paid  for  the  privilege  of  doing 
busniess  in  the  state  in  the  year  preceding  that  in  which  the  tax  is 
assessed. ^2 

History 

The  history  of  California's  taxation  of  insurance  companies 
naturally  falls  into  three  distinct  historical  periods.  The  earlv  period, 
from  1846,  the  end  of  Mexican  rule,  to  1910,  is  marked  bv  the  adoption 
of  the  1849  California  Constitution,  the  four  codes  of  "l872,  and  the 
second  California  Constitution  adopted  in  1879.  The  second  period 
dates  from  the  major  revision  of  the  California  tax  structm-e  in 
1910  to  the  promulgation  of  our  current  codes  in  the  1930 's.  This  period 
is  marked  by  the  codification  of  statutes  relating  to  insurance  taxa- 
tion in  1911  and  1917,  and  the  addition  of  the  specific  sections  of  the 
Revenue  and  Taxation  Code,  Division  2,  Part  7,  relating  to  insurance 
taxation  which  were  adopted  in  1941.  The  third  period  begins  in 
1943  with  the  revision  of  these  codes,  which  remain,  in  modified  form, 
the  law  governing  present  insurance  company  taxation  in  California' 

This  discussion  will  include  a  delineation  of  the  law  taxing  insurers 
during  each  of  these  historical  periods  with  emphasis  on  "the  rates 
and  changes  in  the  rates  of  the  tax,  any  deduction  or  offsets  allowed 
against  the  tax,  any  retaliatory  tax,  and  collection  procedures. 

1846  to  7970 

The  requirement  that  insurance  companies  be  incorporated  and/or 
licensed  to  do  business  in  California  was  imposed  in  1850.^3 

_  Previously,  Section  13  of  Article  11  of  the  1849  Constitution,  en- 
titled "Miscellaneous  Provisions"  had  established,  in  two  sentences, 
the  state's  right  to  impose  an  ad  valorem  property  tax  to  be  "equal  and 
uniform  throughout  the  state."  In  1853,  a  franchise  tax  of  $250  per 
quarter  was  imposed  upon  domestic  insurance  companies  and  a  tax 
of  $500  per  quarter  was  imposed  upon  foreign  insurance  companies.-'* 
This  tax  was  followed  by  a  stamp  tax  in  1857.^5 

In  1862,  California  amended  its  nascent  tax  structure  so  that  all  in- 
surance companies  paid  an  annual  license  tax  of  $100.-''' 

^  At  the  same  time,  a  gross  premiums  tax  was  levied  but  only  on  for- 
eign companies  with  less  than  $50,000  invested  in  California  property.^^ 
All  foreign  life  insurance  companies  were  taxed  1  percent  of  their 
gross  premiums.  All  other  foreign  insurance  companies  paid  a  tax  of 
2  percent  on  gross  premiums.  Domestic  insurers  were  not  taxed  on 
their  premiums.  (Contrary  to  the  implications  made  in  testimony  be- 
fore the  Assembly  Committee  on  Revenue  and  Taxation  at  the  hearings 
held  January  31,  1964,  the  tax  exemption  allowed  foreign  insurers  with 
$50,000  invested  in  California  property  is  not  entirely  analogous  to  the 

^  Carpenter  v.  Peoples  Mutual  Life  Insurance  Company,  10  Cal.  2d  299. 

=»  statutes  1850,  Chapter  351. 

^  William  C.  Fankhauser,  A  Financial  History  of  California,  Volume  3,  University  of 

California  publication  in  Economics,  1913,  p.  168. 
^J.  Gould,  "The  California  Tax  System,"  in  West's  Annotated  California  Codes,  Vol- 
'  ume  59,  West  Publishing  Co.,  St.  Paul,  Minnesota,  1956,  p.  10. 

*  Statutes,  1862,  Chapter  227. 
"  J.  Gould,  loc.  cit. 
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principal  office  deduction  presently  allowed  ^^^.7^^.  ",°^^^^'oiof  The 
the  real  estate  property  tax  offset  created  by  l^g?^!^;,^^^^/.^,,  ^^^^^  ™ 
Legislature  repealed  the  investment  provisions  111  the  1862  lax  Law 
after  a  f ew  yea?s.^«  In  addition  to  the  license  tax  and  the  gross  premmms 
tax!  a  reraliatory  tax  was  levied  on  foreign  insurance  companies  m 

•1  070  29 

In  1867  the  Legislature  created  the  position  of  insurance  commis- 
sioner imposing  upon  him  the  duties  of  regulating  and  controlling 
?heTnsu^ance   industry.   He   did  not,   however,   actually   collect   any 
taLs  -  According  to  the  Statutes  of  1867  insurance  companies  were  re- 
quired tt  me  a  Statement  of  premiums  sold  and  taxes  given  to  "the 
treasurer  of  the  county  or  city  and  county"  in  which  their  prmcipa 
oS  was  located.^^^  In  addition  they  were  required  to  post  bond  with 
the  Stlte  Controller.  Penalties  for  failing  to  comply  with  these  require- 
TiiPnts  were  enforced  by  the  local  district  attorney."- 
"  Th^rwer'e  no  subsLntial  modifications  '"  f3<^.f----„«X™T"S 
+hp  tfliT  imnosed  on  foreign  insurers  from  1868  to  iyUc5.  However,  m 
1872    Ui  re  was  a  iewritin,.  and  codification  of  the  statutes  and  laws 
IJnlicaWe  to  insurers  adopted  prior  to  that  time,  and  a  Innitation  of 
$150  So  which  applied  to  the  amount  of  property  that  could  be  held 
for  use  as  a  home  or  principal  office  by  an  insurance  company    was 
Wh^ded  in  theTtatutes.^^  This  restriction  was  deleted  m  the  1901  re- 
Xoifof  thi    seciion  of  the  Civil  Code.^^  (The  $150,000  valuatron  cej^^ 
Ing  on  property  which  an  insurer  could  use  for  a  principal  or  home 
offi'ce  did  no^l  inW  way  affect  his  tax  liability  since  real  property  taxes 
were  not  an  offset  against  the  gross  premiums  tax  until  1911. ) 

The  ratification  of  the  second  California  Constitution  m  1879  did 
v^u,^%7vYhetLation  of  insurers  although  the  Legislature's  rev- 
'^;u  p  .t  wer  broXed  and  defined  at  length  m  Article  13.  In  con- 
trast to  the  brief  list  of  revenue  powers  appearing  m  the  first  Con- 
sSution  ArtiSe  13  of  the  new  Constitution  had  13  sections  on  revenue 
and  taxation  None  of  these  sections  mentioned  the  taxation  of  insur- 
Sce  companies.  Not  until  1910  did  the  Constitution  itself  provide  for 
thp  taxation  of  insurance  companies.  , 

In  1885   all  foreign  companies  writing  fire  insurance  were  subDCcted 
to  a  tax  of  1  percent,  specifically  to  be  allocated  to  the  Fireman's  Ke- 

^'In^Tgof  existing  laws  governing  the  taxation  of  insurers  ;^^^^ 
amended  to  impose  a  2  percent  gross  premiums  tax  ^^  ^^^  f^Jg 
nonlife  insurers.^^  This  legislation  was  again  amended  m  1905  to  ^^^^^^^^^^^^ 
a  l-Dcrcent  tax  on  the  gross  premiums  of  all  foreign  lite  insurers. 
TheCss  yemiums  tax  thus  imposed  allowed  for  the  deduction  of  re- 
turn premiums  of  reinsurance  written  for  companies  authorized  to 
do  buSsTn' California,   and  for  losses  paid  on  business  done  m 

28  Statutes,  1867-68,  page  341. 
2«  Political  Code,  Section  622. 
so  Statutes,  1867-68.  p.  336. 
31  Statutes,  1867-68,  ibid- 

82  Statutes,  1867-6  8,  iMd. 

83  Civil  Code,  Section  415. 

81  Statutes,  1901,  Chapter  157,  p.  332. 

^  l^lll:  nil:  P.  Ih  and  J.  Gould,  op.  cit.,  p.  64. 
s'' Statutes,  1905,  Chapter  133,  p.  136. 
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Calif ornia.3s  In  1907  there  was  in  entirely  new  article  added  to  the 
Political  Code  concerning  the  regulation  of  the  insurance  industry  but 
no  substantial  revisions  were  contained  therein. ^o 

In  summary  then,  prior  to  the  major  revision  of  California  tax 
laws  m  1910,  the  California  taxation  of  insurance  companies  included  • 
(1)  a  2-percent  gross  premiums  tax  on  all  foreign  nonlife  insurance 
companies,  (2)  a  1-percent  gross  premiums  tax  on  foreign  life  in- 
surance companies,  (3)  retaliatory  taxes  on  foreign  insurance  com- 
panies incorporated  in  a  state  which  imposed  taxes  higher  than  Cali- 
tornia's,  (4)  corporation  licensing  fees  levied  on  both  foreign  and 
domestic  insurance  companies,  (5)  miscellaneous  special  taxes,  for 
example,  the  tax  on  foreign  fire  insurance  companies  in  support  of 
firemen's  relief  funds,  etc,  and  (6)  general  property  taxes  levied  on 
toreign  and  domestic  companies  by  both  state  and  local  governments 
This  period  included  no  offset  against  premiums  taxes  for  real  prop- 
erty taxes  paid,  later  known  as  the  "principal  office  deduction,"  since 
there  was,  as  yet,  no  division  of  state  and  local  revenues. 

7970  fo  7943 

The  second  historical  period  bes-an  with  the  major  revision  of  Cali- 
fornia's tax  structure  in  1910.  This  revision,  occasioned  by  Senate 
Constitutional  Amendment  Xo.  1,  separated  state  and  local  sources  of 
revenue.  Revenue  from  property  taxes,  previously  shared  bv  state 
and  local  governments,  now  went  wholly  to  the  support  of  local  govern- 
ments. The  state  received  revenue  from  business  Vnd  income  taxes. 

Insurance  companies,  both  foreign  and  domestic,  paid  a  gross  pre- 
miums tax  to  the  state  under  the  provisions  of  a  new  section,  No.  14 
that  was  added  to  Article  13  of  the  Constitution.  This  was  'the  first 
time  that  a  provision  imposing  a  gross  premiums  tax  became  a 
part  of  the  Constitution.  Section  14  authorized  a  tax  on  the  income  of 
not  only  insurance  companies  but  also  railwavs,  telephone  and  tele- 
graph companies,  public  utilities,  banks  and  other  nnaneeial  organiza- 
tions. Insurance  companies  "doing  business"  in  California  were  taxed 
at  the  rate  of  1^  percent  of  adjusted  gross  premiums.  Since  property 
taxes  were  to  be  a  revenue  source  for  local  governments,  insuranc'e 
companies  were  allowed  to  deduct  any  real  estate  taxes  paid.  The 
gross  premiums  tax  was  in  lieu  of  all  other  taxes  except  special  taxes 
such  as  the  retaliatory  tax.^o  The  Constitution,  while  establishing  a  tax 
of  1^  percent  of  gross  premiums,  allowed  the  Legislature  bv  a  two- 
thirds  vote  to  change  the  tax  rate.^^  These  constitutional  provisions  were 
implemented  by  statute  in  1911  ^2  and  codified  in  1917  in  the  Political 
Code,  Section  3664.^^  Q-^gj.  ^j^g  years  the  Legislature,  exercising  its  con- 
stitutional authority,  changed  the  tax  rate  until  in  1921  it  became  2.5 
percent.^^ 

The  collection  procedure  established  in  1910  is  similar  to  the  one 
existing  today.  The  Insurance  Comissiouer  as  he  did  under  Section 

«8  Ibid. 

3»  Statutes    1907,  p.  162,  added  were  Article  16,  Chapter  3,  Part  3,  of  Title  I  and  Sec- 
tion G22a. 
«  See  Constitution,  Article  13,  Section  14t,  subsection  (f),  the  current  constitutional 
«  c    Pro'^'i.sion  containing-  this  exception  and  enumerating  several  others. 
«  Subsection  (f)  of  the  original  Section  14. 
*2  statutes.  1911,  Chapter  335,  p.  350. 
«  Statutes,  1917,  p.  336. 
**J.  Gould,  op.  cit.,p.  65  or  Statutes,  1921,  Chapter  22,  p.  20 
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qfififia   of  the  then  existing  Political  Code  reports  the  facts  and  in- 
o'^e  of  intratTcompanfes  t.  the  Board  ^f  E^aaW^^^^^^^^ 
tliPn  assesses  the  tax.  Finally  the  taxes  are  paid  into  the  btate  ireasur> 
h"the  CoMroller'.  offl'ce.  The  only  -0*--*^  ^^f  e  -  th.s  sys- 
tem  was  the  conversion  to  a  prepaid  tax  '"»'>*«'«'' '"l-;°*-^,.„  „,  „^ 
Tr,  iqq-!    sections  of  the  Constitution  relevant  to  taxation  ot  gross 
bushief  r'eceip  s    n  Calilornia  were  substantially  rewrit  en.  Nouin- 
si^^rrce  corpora  ions  such  as  railways,  banUs,  savings  and  loan  com- 
niuies   previously  covered  by  Section  14  were  now  taxed  under  laws 
Siiig  Santil^,  manufacturing,  and  o*"  ^"---^  "^     axon 
The  1933   amendment  to   Section   14  included  ^^  ?-^-f  5^™i]^,^ti°^ 
gross  premiums  of  insurance  companies  but  ''"^    other  taxes  Ocean 
Sf  real  -^ate  t.xes^  Ag^n  this  tax  was  in  ^^^^\X:^^ 
SS^er;  Tw::nr;re:U.™r  Previously    provisions  r^ 
Sir  taxation  were  included  in  Section  18,  A'-Uee  13  adopted  nil930^_ 
ifTnont  for  these  nrovisions  relating  to  taxation  ot   insuiance  com 
pS  now  !n  Section  14t,  Section  14  is  substantially  at  present  as 

"irm^the  <.ross  premiums  tax  of  2.6  percent  on  insurers  other 
thin  ocean  marine  was  reduced.  Article  l^,  Section  4^  was  added 
•  ^1  4-  ^„^  ^,-1  t.n  pffort  to  correct  meqmties  caused  dj  tne  reai 
estate"  ax  ddutio^«Thes  inequities  we're  particularly  troublesome 
dirt,  the S-  when  because  of  the  Depression,  some  usurers  found 
themselvS  with  large  numbers  of  property  holdings  ™  though 
hey  we«  nl  allowfd  for  the  most  part,  to  own  property  not  used 
as   a   nrincipal   or   home   office.   Insurance   companies   with   property 

holcling    "-e  able  to  deduct  local  real  estate  P^P-XSon  "r^ductd 
•  -1-^^  iioi->ili+v    Tn  manv  cases,  this  aeauction  ieuu(..<-u 

f"mZv™Ttete"axt^y'to  zero.  This  deduction  not  only  resulted 
fn Tor  «v™uf at  the  stJte  le_yel  at  a  time  f^^Xil^ZZlZZ 
sorelv  needed,  but  also  gave  what  """f'^'^'^/VlA'^throuT  fore- 
companies  who  had  acquired  a  number  o  Ij^'^"!;*' for' the  de- 
closure  "  The  1942  const  tutional  amendment  allowed  only  tor  tne  cie 

SSSt  -  ?--  -bs=fy1.^2J^-:  trn,  ex^ 

Ekv^^pr/^rifi^-^i^^ 

Code.s" 

«  Revenue  and  Taxation  Code,  Section  12251. 
46  See  Article  13,  Section  16. 

tS'^i^S^^TJ^l  NoTJXfr  t  ?n5  cilifor^nL  State  Printing  Office,  1942. 
«See  Gould!  CaHfornia  Tax  System,  pp.  65-66,  and  ibid.,  pp.  12-13. 
M  Statutes,  1941,  p.  1139. 
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1943  to  the  Present 

Since  they  were  revised  in  1943,  the  Revenue  and  Taxation  Code 
sections  concerning  insurance  taxation,  with  some  modification  in- 
cluding a  renumberino'  in  1961  and  the  new  prepayment  procedure, 
have  remained  substantially  the  same  as  they  were. 

Proposed  Changes 

An  historical  review  of  any  law  would  not  be  complete  without  some 
discussion  of  unsuccessful  attempts  to  change  the  law. 

Some  notable  attempts  made  in  the  period  from  1953  to  1962  are 
cited  in  this  section.  In  1953  Assembly  Bill  2586,  which  proposed  an 
increase  of  the  taxation  rate  to  2.75  percent  from  2.35  percent  was 
defeated.  Assembly  Constitutional  Amendment  21,  proposed  in  1953, 
Avould  have  eliminated  the  principal  office  deduction  for  general  in- 
surers. It  was  also  defeated  in  committee.  Two  similar  bills  were  de- 
feated in  the  1955  legislative  session.  Assembly  Bill  3444  would  have 
restricted  the  principal  office  deduction  to  property  taxes  paid  on 
that  portion  of  the  building  actually  housing  insurance  companv 
operations.  Assembly  Bill  3445  would  have  increased  the  tax  rate  on 
general  insurers  from  2.35  percent  to  4.70  percent.  Neither  bill 
passed  either  house  of  the  Legislature. 

Senate  Bill  1783.  introduced  in  the  1957  session,  would  have  modi- 
fied the  law  to  allow  domestic  insurance  companies  to  deduct  from 
their  California  gross  premiums  tax  any  retaliatory  taxes  paid  by 
them  in  other  jurisdictions.  This  bill  died  in  committee.  Senate  Bill 
2179,  also  introduced  in  the  1957  session,  would  have  amended  the 
section  of  the  Revenue  and  Taxation  Code  then  numbered  12256  in 
order  to  restrict  gross  premiums  tax  application  to  foreign  insurers 
to  admitted  foreign  insurance  companies  only.  It,  too,  died  in  com- 
mittee. 

In  1958,  Assembly  Bill  15,  that  would  have  changed  the  tax  rate  on 
premiums  on  policies  issued  in  connection  with  pension  funds,  was 
introduced,  but  it  also  died  in  committee.  However,  a  bill  to  tax 
premiums  on  pension  and  profit-sharing  plans  at  lower  rates  did  pass 
in  1959.51 

In  1959,  Assembly  Bill  862,  which  was  introduced,  would  have  modi- 
fied^ the  section  of  the  Revenue  and  Taxation  Code  then  numbered 
12258  in  order  to  limit  the  principal  or  home  office  deduction  to  that 
portion  of  the  principal  or  office  building  actually  being  used  in  the 
pursuit  of  its  insurance  business  by  an  insurance  company.  It  died  in 
committee. 

Assembly  Bill  1469,  also  introduced  in  1959,  would  'have  abolished 
the  Franchise  Tax  Board  and  would  have  established  a  Department 
of  Revenue  to  administer  taxes.  It  died  in  committee. 

Assembly  Bill  2959,  introduced  in  1961,  and  Assembly  Constitutional 
Amendment  82,  introduced  in  that  same  year,  would  have  limited  the 
principal  or  home  office  deduction  to  that  portion  of  the  building  ac- 
tually occupied  by  insurers  for  the  purpose  of  conducting  their  in- 
surance business.  Neither  one  was  adopted. 

"Statutes,  1959,  p.  5291. 
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In  the  1963  session,  Assembly  Bill  1949  ™f^,have  eliminated  fte 

IssemMy  Biir2901,  introdneed  in  the  1963  session  of  the  Legf  ature 

wotdd  have  changed  the  eoUeetion  procedure  for  the  prem.t^s  tax  and 

the  nenalty  provisions  oertaining  to  delinquent  tax  payments  and  trie 

ate  fiUit  of  retaliatory  tax  information  returns.  It  was  not  adopted. 

Assembly  Bill  2934  W.d  have  taxed  insured  employee  welfare  plans. 

"T^^^'^^^ttraTTme^^lments  were  introduced.  Assembly  Const! 
tutional  Amendment  27  is  discussed  in  Chapter  4.  Assembly  Oonsti 
tntloLl  Amendment  33.  which  would  have  limited  the  principal  office 

deduction,  was  not  adopted.  .      mc/t    a<.„oto  r<in=!titutional 

In  the  first  extraordinary  session  m  1964,  Senate  <-«nstitutionai 
Amendment  1  which  would  have  removed  Sectioii  14f  "°m  the 
cSuutTou  dird  in  committee.  Senate  Bill  31  which  would  have 
curtailed  ?h;  principal  office  deduction,  also  died  m  commit  ee. 

t  may  be  noted  from  this  list  of  proposed  changes  that  several 
attempts  have  been  made  to  eliminate  the  principal  o^  home  office 
dedSn;  and  an  attempt  was  made  in  recent  years  to  establish  a  De- 
partment of  Revenue.  INCIDENCE 

Both  the.  Bureau  of  ^-^^ensus  and  court  decMons  ^ave^he,d_^the 
fers''trg;oi*premiur"a?''a  sSs  and  gross  receipts  tax,- 
iHfi'-if^n'oTc'ott,^^^^^^^^^^^^^ 

(0?  output?  of  comiiodities  and  collected  from  the  vendors.  To  the 
(or  ontP™'  ™  ■-  reflected  in  higher  prices,  individuals  are  es- 

l^'alltartoi  the  te;^lt^c  form  of  °a  tax  supplement  to  the  prices 
Slo^I^s  thTy^y  and  thus  in  -'ation  to  their  ^.isumption  expendi- 
tures, so  long  as  their  incomes  are  not  affected  by  the  tax. 

Burden  on  Consumers 

The  extent  to  which  insurance  companies  may  •*'".  *'' P''''""™' *?^ 
on  t^  consumers  is  determined  by  the  extent  to  which  they  can  raise 

''■•?rowe"«-^rZdd\Tn"rdl*tVo^i^umers  do  not  bear  a  very  large 

bnien  bcc'anse  of  the  tax,  even  if,  it  is  -"P't  [a'o^ly  $lo7bfllion 
cause  individual  expenditures  on  insurance  totaled  only  $1U.(  DUiion 

.  Tj^^^o,,    nf   thp   (Census.    Compendium   of 

-United   States  Department  of   Commerce    Bureau   of   the  C^^^^^ 

State  Government  Finances  m  1963,  p.  i^,  anu  ^u,, i, 

Insurance  Company,  op.  cit. 
rajbid.,  p.  12.  .  „.„^^^   ,„^  T^A     Richard  D.  Irwin,  Inc.,  Homewood,  Illi- 

MJohn  F.  Due,  Government  Finance,  3rd  ii^Q.,  ±ticnd,iu  i^.  x         , 

nois,  1963,  p.  263.  pnonomic  eood  or  service. 

B5  In  economic  terminology  a  commodity  is  any  economic  goou 

"Due,  op  cit.,  p.  263. 
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in  1963  for  the  United  States,  ont  of  which  $4.2  billion  was  paid  into 
nonmsured  pension  funds,  and  another  $4.5  billion  was  paid  for  gov- 
ernment insurance  and  into  pension  reserves,  leaving  only  $1.3  billion 
as  premiums  paid  to  private  insurers  on  individual  insurance  policies, 
or  less  than  0.4  of  1  percent  of  total  consumer  expenditures  in  that 
year."  Since  the  tax  is  approximately  2^  percent  of  the  premiums  paid 
by  individual  policyholders,  the  aggregate  burden  of  the  premiums  tax 
is  currently  less  than  one-hundredth  of  1  percent  of  aggregate  annual 
consumption  expenditures  in  the  United  States. 

As  for   California,   in  their   1962-63   annual  report  the   Board   of 
Equalization  stated : 

The  gross  premiums  collected  by  all  765  companies  authorized 
to  write  policies  in  the  State  during  1962  amounted  to  $3,660,000,- 
000,  excluding  premiums  from  ocean  marine  insurance.  This  sum 
is  equal  to  8^^  percent  of  the  disposable  personal  income  of  all 
Californians  during  that  year.  Approximately  $160  million  was 
returned  to  policyholders  as  dividends  or  as  premiums  on  can- 
celed policies  leaving  $3^  billion  as  taxable  business. 

Virtually  the  entire  amount  was  subject  to  a  tax  rate  of  2.35 
percent.  Some  $92,000,000  of  premium  receipts  of  60  life  in- 
surers from  policies  issued  in  connection  with  a  pension  or  profit- 
sharing  plan,  however,  were  subject  to  a  tax  rate  of  only  1.75  per- 
cent. The  gross  tax  assessed  by  us  for  the  year  was  $81,646,000.^8 

Personal  income  in  California  in  1962  amounted  to  $49,187,000,000.^9 
Therefore,  the  entire  burden  of  the  gross  premiums  tax  assessed  in 
California  in  1962  was  only  some  0.0017  percent  of  aggregate  personal 
income. 

Burden  on  Insurers 

In  the  case  of  the  insurance  industry,  firms  have  the  power  to  raise 
premiums  to  compensate  for  the  cost  of  the  tax  when  policies  are 
renewed  or  when  new  policies  are  written.  The  insurance  industry  is  a 
monopolistically  competitive  industry  (it  is  neither  purely  competitive 
nor  purely  monopolistic,  but  its  structure  suggests  that  elements  of 
both  monopoly  and  competition  exist  in  the  industry),  and  charac- 
terized in  some  sectors  by  some  degree  of  oligopoly,  (i.e.,  few  sellers  of, 
in  this  case,  more  or  less  differentiated  products  within  product 
classes ).^^  There  is  consequently  a  notable  feeling  of  mutual  interde- 
pendence among  the  various  firms  in  the  industry.^^ 

"See  U.S.  Securities  Exchange  Commission,  Statistical  Bulletin,  April  1964,  p.  22, 
and  Board  of  Governors  of  the  Federal  Reserve  System,  the  Federal  Reserve  Bul- 
letin, May  1964,  p.  627. 

^  State  of  California,  Board  of  Equalization,  Annual  Report,  1962-63,  State  Printing 
Office,  Sacramento,  1963,  p.  16-17. 

^*  State  of  California,  Economic  Report  of  the  Governor,  State  Printing  Office,  Sacra- 
mento, March  2,  1964,  p.  62. 

'"  Of  interest  in  this  regard  are  the  publica.tions  of  the  U.S.  Congress,  Senate  Subcom- 
mittee on  Antitrust  and  Monopoly  of  the  Committee  on  the  Judiciary,  Report, 
The  Insurance  Industry,  85th  Congress  through  88th  Congress,  1958-1963,  Parts 
1—11,  passim,  Robert  R.  Dockson,  The  Insurance  Industry  in  the  California  Mar- 
ket, Union  Bank,  Los  Angeles,  1959,  pp.  10,  12,  13,  17,  18,  21,  25,  27,  28  and  32, 
and  Roy  J.  Hensley,  Competition,  Regulation  and  the  Public  Interest  in  Nonlife 
Insurance,  University  of  California,  Berkeley,   1962,   Chapters  2,   5,  and  9. 

"1  Witness  the  many  industrywide  associations  and  the  association  of  those  in  the 
various  sectors  of  the  industry  such  as  the  Association  of  Casualty  and  Surety 
Companies,  or  the  Institute  of  Life  Insurance,  or  the  National  Association  of  In- 
dependent Insurers,  et  al. 
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As  a  resent,  the  reaction  to  any  increase  in  ^^^^^^l' ^f^^^^^'^^J^l 

=:irit?rt?Lf«r^i^^^^ 

are  lil«w°se  rflerted  and  they  are  likely  to  increase  premiums,  especially 
ff  the  C  in  Question  is  a  well-known  firm  and  lets  it  be  known  that 
ntendTtrdo  so.  Accordingly,  each  insurer  --«-- /""J'^J^^.f:; 
the  Insurance  Commissioner  permitting,"  when  P°  |»'^„\""™7„~a°' 
when  new  policies  are  written.  Each  insurer  would  A  f  '^^  »^^"*'^j 
profitable  it  prices  had  not  already  attained  «>«  If  f^^  ^'i'^"^;  ™t 

=iS^s  ^rirurrJ^  ^^^^^^^r^s 
rsxt^'in^rsetti^'d^irtf^^^^^^^^^ 

the  imiDosition  of  the  tax  for  a  particular  company. 

iran  indiistry  or  a  firm  characterized  by  decreasing  nnit  costs,  anj 
increase  in  vonme  results  in  additional  profit.  However,  when  an  in- 
crease L  total    osts  occurs,  as  it  would  because  of  the  imposition  or  the 

effort  and  increased  profits.  ,..;ii   oi^n  rpsult  in  hiffher 

P^iQiTiP-  -nremiums  bv  more  than  the  tax  will  also  result  m  m^nt 
Kaismg  premiums  u^  pxrien^es  are  properly  considered. 

-iraS;S4tSn^r&^^^ 

upon  the  gross  premiums,  it  takes  a  rate  loaain^  vl  r,  ^      j 

iilliiifp 

cientl."  to  oLt  the^ax  on  the  rates  which  remam  unchanged. 
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EQUITY 

The  general  conclusions  on  the  equitability  of  the  premiums  tax  are 
essentially  the  same  as  for  any  other  excise  tax. 

Equifabiiify  of  Excise  Taxes 

A  strong  case  can  be  made  for  a  tax  on  expenditures  rather  than 
income.^*^  This  is  pertinent  in  this  instance  because  the  premiums  tax, 
as  an  excise  tax,  insofar  as  individuals  are  concerned,  is  a  tax  on  a  par- 
ticular type  of  expenditure  (true  insurance  is  classified  as  savings 
in  economic  literature,  but  to  the  individual,  money  spent  for  insur- 
ance premiums  appears  as  an  expenditure). 

A  group  of  economists  (among  them  John  btuart  Mill,  A.  U. 
Pigou  and  Irving  Fisher)  over  a  long  period  of  time  has  argued  that 
income  is  approximately  defined  for  tax  purposes  as  consisting  only 
of  consumption  expenditures.  This  premise  is  based  upon  the  idea  that 
economic  well-being  is  determined  by  consumption  alone.  A  person  s 
direct  and  immediate  level  of  living  depends  upon  his  consumption 
expenditure.  Following  this  argument,  it  has  been  held  that  spending 
capacity    rather    than    income    is    the    best    measure    of    taxpaymg 

There  are  many  other  arguments  that  may  be  used  to  justify  taxes 
on  expenditures  rather  than  on  income.*^^  .^        -, 

One  opposing  argument  that  should  be  cited  is  that  specific  sales 
or  excise  taxes  distort  consumer  choice,  hence,  leave  the  consumer 
worse  off  than  he  would  be  if  the  same  revenue  were  extracted  from 
him  through  an  income  tax.  However,  Professor  Somers  has  countered, 
"This  allegation  against  the  sales  tax  relative  to  the  income  tax  has 
been  disputed.  The  income  tax  distorts  choice  too. "  ^^ 

Additional  arguments  against  expenditure  taxes  are  that  they  are 
regressive  i.e.,  they  take  a  larger  proportion  of  lower  incomes,^^  and 
they  have  a  potential  deflationary  effect  in  that  consumers  can  pur- 
chase less  out  of  their  same  incomes  when  the  tax  must  be  paid. 
Fewer  purchases  may  make  for  a  lower  national  income  m  the  fol- 
lowing time  period,  especially  if  investment  is  affected,  and  if  there 
is  a  tendency  toward  unemployment,  the  use  of  an  expenditure  tax 
may  aggravate  this  tendency  and  require  that  the  government  spend 
not  only  the  amount  received  from  the  tax  but  more  m  addition  to 

counter  this  tendency.  •-  vt^.       j? 

However,  the  main  consideration  insofar  as  the  equitability  ol  a 
tax  is  concerned  is  generally  whether  it  distributes  the  tax  burden 
fairly. 

66  See  N    Kaldor    An  Expenditure  Tax,  George  Allen  and  Unwin,  London,  1955. 

67  III  HafoW  M.   Somers,  "Theoretical  Framework  of  Sales  and  Use  Taxation,     Pro- 

ceedings of  the  National  Tax  Association,  1961. 

^When^^he^eipeiditure  tax  is  regressive,  it  is  argued,  purchases  of  necessities  may, 
due  to  the  tax,  be  curtailed  for  the  lower  income  families  However,  an  expendi- 
ture tax  need  not  be  regressive.  If  necessities  are  exempted,  as  most  are  from 
Ihe  sales  tlx  in  California,  and  excises  are  imposed  upon  commodities  purchased 
more  and  more  as  incomes  increase,  an  excise  tax  becomes  progressive. 
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Equitability  of  the  Gross  Premiums  Tax 

Since  the  burden  of  this  tax  is  borne  by  the  purchasers  of  insurance, 
it  then  becomes  necessary  in  order  to  inquire  into  this  subject  to 
determine  who  purchases  insurance. 

As  Table  1-1  clearly  indicates,  all  types  of  insurance  are  utilized 
more  by  higher  income  groups  than  by  lower  income  groups.'^^  Indi- 
viduals purchase   more   insurance   as   their   incomes   increase.    There- 

TABLE  1-1 

Insurance  Expenditures  and  Direct  Burden  of  Insurance  Premiums  Tax 
on   California   Families   in    1950,   by   Income   Class 


Expenditures 

House  and 

Annual  net 

Medical 

household 

Auto 

Personal 

Total 

Total 

income  class 

insurance 

insurance 

insurance 

insurance 

insurance* 

tax 

Under  Sl.OOO 

S4.16 

$4.40 

$6.70 

$14.00 

$29.26 

SO.  64 

81,000-  2,000 

12.40 

4.61 

10.23 

33.00 

60.24 

1.32 

2,000-  3,000 

23.54 

4.87 

21.31 

54.00 

103.72 

2.28 

3,000-  4,000 

37.06 

7.60 

36.18 

77.00 

157.84 

3.47 

4,000-  5,000 

41.39 

11.15 

46.57 

113.00 

212.11 

4.66 

5,000-  6,000 

50.31 

14.31 

55.19 

141.00 

260.81 

5.73 

6,000-  7,500 

48.19 

15.13 

70.13 

196.00 

329.45 

7.24 

7,500-10,000-.-. 

51.66 

18.80 

81.94 

339.00 

491.40 

10.80 

10,000  and  over.. 

66.95 

32.72 

106.68 

599.00 

805.35 

17.69 

*  All  entries  are  based  on  data  applicable  to  the  sample  category  "large  western  cities."  Detail,  by  type  or  total  insur- 
ance, is  not  available  for  the  California  sample. 

SOUECE:  Wharton  School  of  Finance  and  Commerce,  Study  of  Consumer  Expenditures,  Incomes,  and  Savings,  18  vols., 
University  of  Pennsylvania,  Philadelphia,  1956. 


fore,  it  may  be  argued  that  the  premiums  tax  is,  in  reality,  a  progres- 
sive tax  as  far  as  individuals  are  concerned.  Hickman  termed  it  mildly 
progressive^^ 

Firms  paying  the  premiums  tax  may  be  assumed  to  shift  the  tax  to 
consumers,  other  firms,  and  governmental  units  insofar  as  they  can 
by  charging  higher  prices  for  commodities.  One  can  only  estimate 
whether  or  not  this  will  have  a  regressive  or  progressive  effect,  but  a 
study  of  current  consumer  expenditure  patterns  which  still  reflect 
the  fact  that  the  greater  part  of  most  incomes  is  spent  on  necessities, 
i.e.,  food,  clothing,  shelter,  and  requisite  education  and  transporta- 
tion,'^2  ^ould  lead  one  to  the  conclusion  that  the  net  effect  of  the  pre- 
miums tax  paid  by  firms  in  the  form  of  higher  premiums  for  insurance 
and  thereafter  shifted  is  regressive.  Premiums  taxes  paid  by  federal 
governmental  units  are  shifted  progressively ;  by  state  and  local  govern- 
mental units,  regressively.'^^  Thus  Hickman's  conclusion  that  all  in  all 
the   premiums   tax   is   mildly   progressive   was   warranted.    However, 

™  William  H.  Hickman,  Distribution  of  the  Burden  of  California  Sales  and  Other  Ex- 
cise Taxes,  State  Board  of  Equalization,  Sacramento,  California,  December  195  8, 
p.  33. 

-n^Ihid.,  p.  18. 

■^2  E.  Bryant  Phillips  and  Sylvia  Lane,  Personal  Finance,  New  York,  John  Wiley  and 
Sons,  Inc.,  1963,  Chapter  2. 

^3  It  is  generally  agreed  that  the  aggregate  federal  tax  burden  in  the  United  States  Is 
progressive ;  the  state  and  local  tax  burden,  regressive. 

See  R.  A.   Musgrave,   et   al.,    Compendium   of  Joint   Committee   on  the  Economic 
Report,  November  9,  1957,  p.  98. 
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his  conclusion  that  the  total  relative  burden  pattern  of  this  tax  is 
proportional  is  open  to  question. 
EquHability  of  Tax  Burden  on  Insurers 

The  question  has  been  raised  as  to  whether  a  gross  premiums  tax 
is  the  most  equitable  form  of  taxation  for  the  insurance  industry. 
To  answer  this  question  it  is  necessary  to  consider  the  equitabiity 
of  the  alternatives.  The  alternatives  in  this  case  are:  (1)  an  income 
tax,  (2)  a  sales  tax,  and  (3)  a  franchise  tax.  _ 

Income  Tax.  Insofar  as  an  income  tax  upon  insurers  is  concerned, 
it  has  been  held  in  several  instances  that  insurance  companies  pose 
special  problems  in  that  the  computation  of  taxable  net  income  is 
difficult,  as  far  as  they  are  concerned,  because  of  doubt  as  to  how 
much  to  deduct  for  future  losses,  i.e.,  casualties  and  bad  loans.'  i^ur- 
thermore,  since  a  good  part  of  the  income  of  insurance  companies  is 
composed  of  income  from  government  bonds,  a  second  theoretical  dith- 
cultv  arises  with  income  taxation.''^  ^  -,         ^        ^  ;i 

Insurers  other  than  life  insurance  companies  or  departments,  and 
mutual  insurance  companies  do  not  have  any  special  income  tax 
privileges  under  the  federal  law.^«  Their  operating  profits  and  capital 
gains  are  subject  to  the  regular  corporate  income  taxes,  and  their 
corporate  dividends  are  taxable  income  to  their  stockholders.  (Policy- 
holder dividends  are,  however,  no  part  of  taxable  income.)  However, 
there  is  one  peculiar  factor  about  the  computation  of  insurance  com- 
pany income  taxes :  Their  income  is  based  upon  their  statutory  under- 
writing profits.'^'^  .  ^  .         ^        ,  .., 

Except  for  the  relatively  minor  sums  paid  on  investment  capital 
gains,  fire  and  casualty  insurance  companies,  taxable  corporate  in- 
comes are  roughly  measured  by  the  following  formula:  taxable  income 
equals  premiums  earned  minus  losses  incurred  minus  expenses  paid 
plus  taxable  interest  earned  plus  approximately  15  percent  ot  divi- 
dends received.  ,      n   t      i        +         * 

Fire  and  casualty  companies,  then,  insofar  as  the  federal  system  ot 
taxation  is  concerned,  are  simply  treated  as  all  other  corporations  witii 
minor  differences  due  to  the  nature  of  the  business. 

Life  insurance  companies,  on  the  other  hand,  are  taxed  by  the  ted- 
eral  government  under  a  special  formula  which  is  a  combination  ot  an 
income  tax  and  a  capital  gains  tax.^«  Both  investment  and  underwrit- 
ino-  income  are  taxed.  Mutual  insurers  other  than  life  or  marine  in- 
surers are  exempt  from  federal  income  taxation  if  the  gross  amount 
received  during  the  tax  year  from  specified  investment  income  and 

«Wiliam  J.  Schultz  and  C.  Lowell  Harriss,  American  Piiblic  Financ^'  unifed"  States 
tice  Hall,  Inc.,  Engrlewood  Cliffs,  New  Jersey  1959,  p  319  and  United  btate^ 
Congress,  House  of  Representatives,  Committee  on  Ways  and  Means  internal 
Revenue  Subcommittee,  Hearings,  November  17,  195S-November  20,  1958,  passim. 


''^  Loo.  cit. 

TO  Internal  Revenue  Code,  Sections  8P.1  and  83 


'»  internal  uevenue  uoae,  sections  o..i  huu  oo-.  ^    ,  ,  v+^o^f?r,o.  frnm  nrpmiums 

"The  statutory  underwriting  profit  or  loss  is  computed  by  subtracting  from  premium^ 
written  during  tlie  accounting  period  the  increase  m  unearned  (Prepaid)  Premium 
reserve  to  obtain  the  net  premiums  earned  ;  then  losses  and  oPfratmg  expenses 
incurred  during  the  period  are  subtracted  from  net  Pre;?i"'^?,,fJ"^'lifVe  ^4" 
the  statutory  underwriting  profit  or  loss.  The  computation  ^^^^^f ^^.^^"-.^V^^/^fg 
penses  incurred  in  obtaining  new  business  to  the  year  m  which  the  policy  is 
written  even  though  the  policy  may  be  in  effect  for  many  years. 
™  Internal  Revenue  Code,  Sections  801-820. 
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premiums  does  not  exceed  $75,000^^  Only  four  states  apply  income  tax 
laws  to  insurance  companies,  notably  Idaho,  Louisiana,  Minnesota,  and 
Mississippi.  AYhether  life  insurance  company  profits  should  be  exempt 
from  tlie  corporate  income  tax  in  any  measure  because  of  the  nature 
of  the  business  is  a  question  not  j^et  satisfactorily  answered  in  the  litera- 
ture.^^ 

Sales  Tax.  The  gross  receipts  tax,  which  has  been  classified  as  a 
sales  tax,  (see  page  16)  is  imposed  upon  retailers  for  the  privilege 
of  selling  tangible  personal  property  at  retail. ^^  Although  the  tax  is 
not  levied  directly  on  the  consumer,  the  law  provides  that  the  retailer 
shall  pass  the  tax  on  to  the  consumer  insofar  as  it  can  be  done.  A  list  of 
exempt  transactions  is  included  in  the  law.  The  sales  tax  does  not 
apply  to  insurance,  because  insurance  is  an  intangible  rather  than  a 
tangible  commodity.  It  may,  liov\^ever,  be  argued  that  insurance  is  a 
consumer  good.  Its  tangibility  or  intangibility  in  this  instance  does  not 
affect  the  consumer's  income  allocation  for  this  commodity.  He  buys 
insurance  just  as  he  buys  food  or  clothing  or  an  automobile.  In  re- 
garding the  premiums  tax  as  a  sales  tax  the  mechanical  problem  in- 
volved that  has  a  bearing  on  equity  in  this  case  is  that  part  of  life 
insurance  premiums  other  than  premiums  on  purely  term  insurance 
policies  build  a  cash  reserve  and  may  be  termed  savings,  but  feasibility 
might  dictate  that  the  tax  be  imposed  on  every  premium  collected.  How^- 
ever,  this  should  not  pose  an  insurmountable  difficulty  to  the  reclassi- 
fication of  the  premiums  tax  as  a  sales  tax,  and  its  treatment  in  that 
fashion. 

Franchise  Tax.  Every  bank  located  in  California  and  every  cor- 
poration doing  business  in  California  is  subject  to  the  franchise  tax, 
unless  specifically  exempted. ^^  The  franchise  tax  is  imposed  for  the 
privilege  of  exercising  the  corporate  franchise  in  California.  Insurance 
underwriting  companies  are  exempt  from  the  franchise  tax  in  Cali- 
fornia.^^ If  the  gross  premiums  tax  is  held  to  be  a  sales  or  excise  tax, 
then  the  exemption  of  insurance  companies  from  the  franchise  tax  as 
well  as  from  all  income  tax  in  the  state  may  be  questioned  on  the 
grounds  of  equitability. 

Comparison  of  Insurers  and  Comparable  Firms 

Insurance  has  been  termed  a  form  of  savings  in  many  instances.  This 
terminolog}^  merits  some  discussion.  In  the  case  of  insurance  other  than 
life  insurance,  the  term  cannot  be  applied,  since  the  insurance  is 
purchased  for  specific  protection,  and  unless  the  event  insured  against 
occurs,  no  part  of  the  amount  of  money  paid  as  a  premium  is  available 
for  the  purchaser's  future  use.  If  the  insured-against  event  does  occur, 
the  benefits  are  recompense  for  losses  suffered  and  not  a  return  of 
savings. 

In  the  case  of  life  insurance,  however,  a  portion  of  each  premium 
may  be  classified  as  savings  where  the  policy  is  not  in  its  entirety  a 

'''Sections  821,  831,  501(C)15,  822,  Internal  Revenue  Code,  and  see  Robert  L.  Hogg, 
"Federal  Income  Taxation  of  Life  Insurance  Companies,"  The  Journal  of  Insur- 
ance, spring  1959,  pp.  20-30. 

**  Idem.,  and  John  W.  Cowee,  "Insurance  Company  Taxation- — The  General  Impact," 
The  Journal  of  Insurance,  spring  1959,  pp.  16—19. 

**  Revenue  and  Taxation  Code,  Section  6006. 

82  Revenue  and  Taxation  Code,  Part  II  of  Division  2,  Sections  23101-02,  and  23151-54. 

8»  Revenue  and  Taxation  Code,  Sections  23701,  23705,  and  Section  141  of  Article  XIII 
Of  the  Constitution. 
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contract  for  term  insurance.  It  is  on  this  basis  that  it  has  been  argued 
that  life  insurance  is  a  form  of  savings.  However,  equitability  does  not 
seem  to  warrant  the  taxing  of  insurers  like  banks  or  savings  and  loan 
associations  whose  business  is  not  the  writing  of  insurance. 

ECONOMIC  EFFECTS 

The  economic  effects  of  the  gross  premiums  tax  will  be  analyzed  in 
this  section  in  order  to  assess  whether,  and  where  possible  to  what 
extent,  the  tax  influences  (1)  profits  of  insurance  companies;  (2)  Cali- 
fornia insurers'  ability  to  compete  in  other  states;  and  (3)  aggregate 
income  and  employment. 
Effect  of  Gross  Premiums  Tax  on  Profiis 

The  effects  of  the  gross  premiums  tax  on  the  profits  of  insurers  will 
be  traced  through  its  effects  on  prices,  sales  volume,  and  competition 

in  the  industry.  ^^  or.N   -^  i,      i. 

Effect  on  Prices.  As  previously  noted,  (see  pp.  20-22)  it  has  been 
established  that  taxes  on  gross  premiums  are  included  as  a  cost  when 
insurers  are  setting  premium  rates,  and  consequently,  premium  rates 
when  they  are  first  set  or  when  they  are  subsequently  changed  reflect 
the  full  amount  of  the  tax.  When  the  tax  is  raised  or  lowered,  those 
premiums  that   cannot  be   changed  immediately  will  not  reflect  the 

As  a  result,  on  outstanding  policies,  insurers  absorb  the  effect  of  the 
change  on  profits  until  such  time  as  premiums  can  be  changed. 

Effect  on  Sales  Volume  in  the  Industnj.  Sales  volume  and  profits 
have  apparently  not  been  lowered  so  much  by  the  increase  of  the  tax 
as  to  discourage  the  writing  of  insurance  or  the  entry  of  insurance  com- 
panies into  the  business  in  California.  Admittedly  the  evidence  on 
this  point  is  far  from  recent,  but  when  the  gross  premiums  tax  rate 
was  raised  from  1.5  percent  to  1.75  percent  in  1913,  the  number  of 
assessments  increased  from  285  to  313.  Taxes  assessed  on _  premiums 
which  reflect  premiums  written,  increased  from  $637,964  in  1912  to 
$803  618  in  1913  When  the  gross  premiums  tax  rate  was  increased 
from'  1  75  percent  to  2  percent  in  1915  the  number  of  assessments 
decreased  from  319  to  315.  But,  taxes  assessed  on  premiums  increased 
from  $856,999  in  1914  to  $1,062,569  in  1915.  When  the  gross  premiums 
tax  rate  was  increased  from  2  to  2.6  percent  in  1921,  the  number  ot 
assessments  increased  from  355  in  1920  to  405  in  1921'  ^nd  the  taxes 
assessed  on  premiums  increased  from  $1,936,937  m  1920  to  $3,204,242 
in  1921  An  increase  in  the  tax  rate  was  in  two  of  the  three  applicable 
instances  associated  with  an  increase  in  the  number  of  assessments, 
and  in  every  instance  associated  with_  an  increase  m  taxes  assessed  on 
premiums,  reflecting  increases  in  premiums  written. 

Effecf  on  Sales  Volume 

A  question  mav  be  raised  as  to  whether  the  fact  that  the  gross  pre- 
miums tax  serves  to  increase  premium  rates  decreases  the  sales  volume 
of  insurers.  It  has  been  shown  that  insurance  is  characterized  by  a 
relatively  low  price  elasticity  of  demand,  and  in  consequence  the 
raising  of  premiums  does  not  result  in  a  proportionate  decrease  m 
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TABLE   1-2 

Number  of  Insurance  Tax  Assessments,  Gross  Premiums  Tax 
Rote,  and  Taxes  Assessed  on  Premiums 


Year  of  assessments 

Number  of  assessments 

Gross  premiums 

tax  rate  (percent) 

Taxes  assessed 
on  premiums 

1912 .. 

285 
313 
319 
315 
355 
405 

1.50 
1.75 
1.75 
2.00 
2.00 
2.60 

$637,964 

1913 

803,618 
856,999 

1914   ...    . 

1915...        .    .. 

1,062,569 

1920. 

1,936,937 
3,204,242 

1921 

SOURCE:  California  State  Board  of  Equalization,  Annual  Report,  1952-53,  p.  104. 

volume.^"^  (It  is  more  importantly  characterized  by  a  very  high  in- 
come elasticity  of  demand. ) 

A  reduction  of  the  tax  rate,  which  though  it  may  not  serve  to  lower 
premiums  will  at  least  keep  them  from  rising  as  much  as  they  might 
otherwise,  should,  if  there  is  any  significant  degree  of  price  elasticity 
of  demand,  be  associated  with  an  increase  in  sales  volume  over  and 
above  that  in  the  years  in  which  there  was  no  reduction. 

The  gross  premiums  tax  rates  were  reduced  over  the  five-year 
period  from  1943  to  1948.  In  1942  to  1943,  the  year  before  there  was 
any  change,  there  Avas  a  10.8  percent  increase  in  premiums  written 
in  California  over  the  previous  year.^^  In  each  of  the  succeeding  five 
years  the  gross  premiums  tax  was  reduced  0.5  percent  per  year.  In 
1943  to  1944  there  was  a  13.5  percent  increase  in  premiums  written. 
In  1944  to  1945  there  was  a  .81  percent  increase  in  premiums  written. 
In  1945  to  1946  there  was  a  16.2  percent  increase  in  premiums  written. 
In  1946  to  1947  there  was  a  16.2  percent  increase  in  premiums  written. 
In  1947  to  1948  there  was  an  8.1  percent  increase  in  premiums  written. 

In  1948  to  1949,  the  first  year  after  the  five  under  study  in  which 
there  was  no  reduction  in  the  gross  premiums  tax,  there  was  a  2.7 
percent  increase  in  premiums  written,  and  in  the  three  succeeding 
years  in  which  the  tax  also  remained  unchanged,  the  increases  in 
premiums  written  amounted  to  8.1,  13.5,  and  16.2  percent. 

True  there  were  other  reasons  for  the  increases  in  premiums  written 
beside  the  reduction  in  the  gross  premiums  tax  and  the  consequent 
effect  of  prices  remaining  lower  than  they  would  have  otherwise,  but 
the  analysis  suggests  that  premiums  written  increased  to  about  the 
same  extent  as  they  would  have  otherwise  had  the  gross  premiums  tax 
rate  been  reduced  or  not. 

Since  the  gross  premiums  tax  is  reflected  in  price,  and  since  price 
elasticity  for  insurance  is  low,  the  argument  that  an  increase  or  a  de- 
crease in  the  gross  premiums  tax  rate  will  have  a  marked  effect  on  the 
sales  volume  of  insurers  is  not  possessed  of  any  appreciable  degree 
of  strength. 

Effect  on  Competition  Within  the  Industry.  The  gross  premiums 
tax  has  little  effect  on  competition,  and  consequently  profits,  in  the 
insurance  industry  because  of  the  fact  that  it  is  considered  as  a  cost 

8*  See  p.  21. 

^  Data  on  premiums  written  from  Robert  R.  Dockson,  The  Insurance  Industry  in  the 
California  Market,  Union  Bank,  Los  Angeles,  19  59,  p.  5. 
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TABLE  1-3 
Increases  in  Premiums  Written  and  Gross  Premiums  Tax  Rate 


Year 

Increase  in  premiums  written 
over  the  previous  year  (percent) 

Gross  premiums  tax  rate 
(percent) 

1942-43                      --     

10.8 
13.5 
.8 
16.2 
16.2 

8.1 

2.7 

8.1 

13.5 

16.2 

2.60 

1943-44              -   

2.60 

1944-45 - 

2.55 

1945  46              - 

2.50 

1946-47                      --   -- 

2.45 

1947—48 

2.40 

194g-49                       _ 

1949  50 

2.35 

1950  51 

2.35 

1951  52                   - 

2.35 

SOURCE:  California  State  Board  of  Equalization,  Annual  Report,  1962-63. 


and  reflected  in  premiums  charged  by  all  insurers.  It  cannot  be 
arffned  that  it  affects  one  group  more  than  another  nor  that  it  gives  one 
group  any  competitive  advantage  over  another  by  affecting  their  protits 
except  in  the  case  of  tliose  insurers  who  qualify  for  the  principal  or 
home  office  deduction  and  so  reduce  their  tax.  The  economic  effects  ot 
the  principal  or  home  office  deduction  are  discussed  m  Chapter  6. 

In  summary,  the  gross  premiums  tax  has  little  or  no  effect  on  the 
profits  of  insurers  except  where  premiums  cannot  be  changed  to  re- 
flect changes  in  the  tax  when  they  occur  and  in  the  case  where  insurers 
have  a  competitive  advantage  because  they  take  a  principal  or  home 
office  deduction  as  an  offset  against  their  gross  premiums  tax. 

Effect  of  California  Insurers'  Abilify  fo  Compete  in  Other  States 

The  California  gross  premiums  tax  rate  of  2.35  percent  is  higher 
than  the  gross  premiums  tax  rate  paid  by  life  insurance  companies 
in  33  other  states;  by  fire  insurance  companies  m  19  other  states;  and 
bv  casualty  insurance  companies  in  32  other  states.^^  This  being  the 
case  California  insurers  do  suffer  from  some  handicap  m  competition, 
pricewise,  in  some  states.  This  is  accentuated  by  the  retaliatory  provi- 
sions of  the  laws  in  many  of  these  states,  which  impose  upon  California 
insurers  the  same  tax  burden,  insofar  as  it  can  be  ascertained,  im- 
posed upon  insurers  of  that  state  in  Calif  ornia.^^ 

Aggregate  Income  in  the  State 

The  gross  premiums  tax  would  affect  aggregate  income  in  California 
adversely,  if  there  was  a  curtailment  of  insurance  sales  volume  due 
to  the  fact  that  the  tax  caused  an  increase  in  the  price  of  insurance 
However,  as  noted  above,  the  tax  has  little  effect  on  sales  volume  and 
thus  little  effect  on  income  and  employment.  In  fact,  it  may  be  argued 
that  the  tax  serves  as  an  incentive  to  the  consequent  increase  o± 
aggregate  income  and  employment  (see  pp.  20-22). 

8«  state  of  California.  Department  of  Finance,   Budget  Division,   Quarterly   Payments 

of  Insurance  Tax,  May  1,  1963,  p.  7. 
^  See  Chapter  4. 
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It  may  also  be  argued  that  the  tax  dollars  respent  by  the  state  cause 
an  increase  in  aggregate  income  and  employment  at  least  as  large  as 
that  which  would  have  been  generated  had  these  tax  dollars  been  spent 
by  consumers  on  commodities  other  than  insurance  or  by  insurance 
companies  on  other  commodities. 

In  summary,  the  gross  premiums  tax  does  not  appear  to  have  any 
siguifieant  deleterious  economic  effects. 


CHAPTER  II 

IMPORTANCE  AS  A  REVENUE  SOURCE 

The  tax  on  gross  premiums  is  the  fifth  highest  source  of  tax  revenue 
for  the  state  of  California.  In  1962-63,  as  the  following  table  shows, 
retail  sales  and  use  taxes  were  the  foremost  source  of  tax  revenue 
the  personal  income  tax  was  the  second  highest  source,  bank  and 
corporation  taxes  were  the  third  highest  source,  the  inheritance  tax 
was  the  fourth  highest  source,  and  the  insurance  gross  premiums  tax, 
fifth  highest. 

Tax  Rates  and  Yield 

The  growth  in  the  revenue  from  the  insurance  tax  is  not  because 
of  the  tax  rate  so  much  as  it  is  because  the  tax  base,  i.e.,  insurance  pre- 
miums has  grown  at  such  a  high  rate  since  this  tax  in  its  present  form 
went  into  effect.  Table  3-6  shows  the  increase  m  the  tax  since  1911. 

Fio-ure  2-1  shows  the  increase  in  premiums  written  m  Calitorma 
from*'l935  to  1957,  and  the  amount  that  it  may  be  anticipated  will  be 
written  to  1975.  It  should  be  noted,  though  that  the  high  projection 
predicted  that  $3.2  billion  in  premiums  would  be  written  in  Calitorma 
in  1962  and  net  taxable  premiums  actually  amounted  to  $3,497,«34,iii 

TABLE  2-1 
Revenue  From  Five  Major  State  Taxes- 1962-63 


Tax 


Retail  sales  and  use  taxes 

Personal  income  tax 

Bank  and  corporation  taxes... 
Inheritance  tax 

Insurance  gross  premiums  tax_ 


Total - 


Total  revenue 
1962-63 


$813,465,455 

322,012,176 

311,250,827 

86,783,149, 

77,970,110 


$1,611,481,717 


SOURCE:  State  of  California,  Budget  for  the  fiscal  year  July  1,  1964,  to  June  30,  1965,  Sacramento  1964,  p.  A-43. 

in  1962.  Admittedly,  then,  the  projections  are  somewhat  conservative. 

The  gross  premiums  tax  rate  has  remained  at  2.35  Percent  since 
1948  but  taxes  assessed  on  premiums  have  increased  from  $21,U4o,4bU 
to  $82  521,529,  a  fourfold  increase  in  15  years.^  The  increase  m  insurance 
writte'n  in  the  state  is  closely  correlated  with  the  increase  m  income  m 
the  state  as  was  clearly  shown  in  the  Dockson  Study.^  -,,-,-,+ 

The  net  taxes  assessed  on  insurance,  which  are  computed  by  deduct- 
ino-  from  taxes  assessed  on  premiums  the  local  property  tax  credit 
claimed  and  adding  taxes  assessed  on  underwriting  profits  which  are 

I'^IIi^nia  State  Board  of  Equalization,  Annual  Report    1962-63,  op.  ciL    p    A-40 

2  California  State  Board  of  Equalization,  i'!J^'',",\^^P9rJf.ft;rnia  M^^^  Bank, 

8  Robert  R.  Dockson,  The  Insurance  Industry  m  the  talijornta  maricei,,  uiuuu  ^ 

Los  Angeles,  1959,  p.  5 

(28) 
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mainly  from  ocean  marine  insurers  who  are  subject  to  a  5-percent  tax 
on  underwriting  profits  on  that  portion  of  their  business  which  was 
written  in  California,  increased  from  $20,344,679  in  1948  to  $77,799,250 
in  1963.  Again,  there  was  virtually  a  fourfold  increase. 

The  respective  share  of  the  total  state  tax  collections  contributed 
by  the  insurance  tax  has,  however,  except  for  1963,  been  decreasing, 
not  only  for  the  past  15  years  but  over  the  past  25  years,  as  Table  2^2 
illustrates. 

This  may  in  large  part  be  attributed  to  the  fact  that  tax  rates  for 
other  business  have  been  increased  during  this  period  while  that  on 
insurance  premiums  has  been  decreased. 

FIGURE  2-1 

COMPARISON   OF   PERSONAL   INCOME   WITH    INSURANCE   PREMIUMS-CALIFORNIA 
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TABLE  2-2 


T-^  rnmnnred  With  Bank  and  Corporate  Franchise  Taxes 


Year 


1935- 
1939. 
1945- 
1950- 


Insurance 

gross  premium 

tax  rate 

(percent) 


2.6 
2.6 
2.5 
2.35 

2.35 
2.35 
2.35 
2.35 


Franchise  tax  rate 
(percent) 


Corporate 


2.0 
4.0 
4.0 
4.0 

4.0 
5.5 
5.5 
5.5 


Bank 


Respective  share  of  total 
state  tax  collections  (percent) 


Insurance 


Franchise 


6.0 
8.0 
8.0 
8.0 

8.0 
9.5 
9.5 
9.5 


3.60 
3.29 
3.01 

2.96 

2.96 
2.86 
2.89 
3.11 


3.25 

8.74 

14.97 

9.47 

10.28 
10.97 
12.43 
12.43 


1955 

1960 

1961 

1962-63 

' — ^  ^  Z       ■     7,        -^   Tj„^^r+=  iQ'i'i-in.W  Vol  4.  No.  3  A  Resume  of  Califor- 

Table  2-2  also  shows  the  respective  ^h-^.  P««g'«=™'^«  ''  '"*"' 

%rp':rt::i*"/«"t:r?^^ 

percent  ;ins„ranee  tax  payments  182  ^^^.^^^^^.^  ^^^^^  ^^^^.^^^ 

rfte^o4rrhana,'with  which  the  --^-^^-J.^J  fl^S'tX 
?o-let^:nt-=faS.-^^^^^^^ 

;srt- i!  „~n^.^^a^^=5]^^^^^ 

Sft^;:rn:r>:iv:orp:irs 

nr^r'^n^oVeTnU.:  ^^^r^l^^^^^^^  of  whether 

and  no  local  license  taxes  or  franchise  tees. 
Intersfate  Comparisons 

The  .ross  premiums  tax  ™%>"„fi.^'«- 1 'I'ire"  ntTan*%ot 
Tani!:  iV-TXrreHna  o\'  :S1ns-nee  companies  in  32 
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TABLE  2-3 

Insurance  Tax  Compared  With  Bank  end  Corporate   Franchise  Taxes 

as  to  Percentage  of  Total  General  Fund  Revenue 


Fiscal  year  ending 

Banks  and  corporations 
(percent) 

Insurance  companies 
■^  EiAai:.     (percent) 

1935-30. ._   

12.2 
11.7 
15.7 
15.2 

10.1 
17.7 
17.7 
22.7 

5.3 

1940-41 '. 

4.1 

1945-46.-    ...    .      .-    ... 

3.9 

1950-51 

3.6 

1955-56...    .    -        -        ... 

4.0 

1960-61 

4.3 

1961-62 

4.4 

1962-03...      ..        ...          .    .    .. 

4.3 

SOURCE:  State  Budgets,  1935-1964. 

other  states.  (See  Figure  A-1.)  When,  however,  the  tax  is  temporarily 
reduced  to  2.33  percent  over  the  next  four  years,  the  relative  position 
of  California  insurers,  insofar  as  the  tax  rate  is  concerned,  will  be 
somewhat  improved. 

The  average  insurance  tax  rates  for  the  United  States  and  for  Cali- 
fornia are  as  follows : 

Average 
California  50  states 

Life  insurance 2.35%  2.30% 

Fire   2.35%  2.83% 

Casualty    2.35%  2.36% 

A  mean,  however,  is  not  always  the  best  basis  for  comparison.  The 
highest  10  states  in  respect  to  revenue  frorii  the  gross  premiums  tax 
are  shown  in  Table  2-4. 

New  York,  v.hieh  is  second  only  to  California  in  tLe  tax  revenue  re- 
ceived from  the  gross  premiums  tax,  had  a  2-percent  tax  rate  on  fire 
and  casualty  insurance  and  a  1.75-pereent  tax  rate  on  life  insurance. 
Texas,  which  is  third  on  the  list,  however,  had  a  5.1-percent  tax  rate 
for  fire  insurance,  4.25-percent  tax  rate  for  casualty  insurance  pre- 
miums, and  a  3.3-percent  rate  on  life  insurance  premiums.  Pennsyl- 
vania, which  is  fourth,  has  a  2-percent  gross  premiums  tax  rate,  and 
Ohio,  which  is  fifth,  a  3-percent  rate  on  fire  insurance,  a  2.5-percent 
rate  on  casualty  insurance,  and  a  2.5-percent  rate  on  life  insurance. 
Thus  of  the  five  highest  states  in  the  country  insofar  as  tax  revenue 
from  the  insurance  tax  is  concerned,  California  is  lower  than  two,  i.e., 
Texas  and  Ohio,  and  higher  than  two.  New  York  and  Pennsylvania. 

Of  the  total  revenue  from  the  gross  premiums  tax  for  all  50  states 
collected  in  1963,  California's  was  the  highest  percentage  of  the  total. 
California's  tax  collections  comprised  12.2  percent  of  the  total  gross 
premiums  tax  collected  in  the  United  States ;  New  York  was  next  highest 
and  its  gross  premiums  tax  collections  were  11.9  percent  of  the  total 
collected  from  this  tax  in  the  United  States  in  1963.  Texas,  which  was 
third,  collected  only  5.79  percent  of  the  total  collected  in  the  United 
States  in  1963.  California  and  New  York  are  the  two  top-ranking  in- 
surance states  in  the  United  States,  and  they  are  literally  in  a  class 
by  themselves.  However,  it  should  be  noted  that  although  New  York's 
gross  premiums  tax  rate  is  lower  than  California's,  the  New  York  law 
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has  no  in  lieu  features  and  New  York  insurers,  therefore,  actually  may 
pay  a  higher  rate  of  tax,  when  all  taxes  and  fees  are  taken  into  ac- 
count than  California  insurers.  For  that  matter,  the  fact  that  Cali- 
fornia is  the  highest  state  in  the  collection  of  revenue  from  the  gross 
premiums  tax  only  reflects  the  fact  that  more  insurance  is  being  written 
in  California  then  anywhere  else  in  the  United  States.^ 

TABLE  2-4 
Revenue  From  Gross  Premiums  Tax:  Ten  States  With  Higiiest  Revenues 


Revenue 
(in  thousands) 


California 

New  York 

Texas 

Pennsylvania- 
Ohio 


Illinois 

Michigan 

New  Jersey 

Connecticut 

North  Carolina. 

Total  10  states. 


Average. 


$78,275 
76,560 
36,563 
33,605 
32,485 

30,471 
23,787 
21,270 
14,592 
16,063 


Percent  of 

total  in 

United  States 


Tax  rates,  percent — 1962 


12.25 

11.98 

5.72 

5.26 

5.08 

4.77 
3.72 
3.32 
2.75 
2.51 


Life  except 
annuities 


Casualty 


I 


2.35 
1.75 
3.30 
2.00 
2.50 

2.00 
2.00 
2.00 
1.75 
2.50 


2.35 

2.00* 

5.10 

2.00 

3.00 

2.. 50* 

3.00 

2.00* 

2.00 

4.00 


$366,671 


57.4 


22.15 
2.22 


27.95 
2.8 


2.35 
2.00 
4.25 
2.00 
2.50 

2.00 
2.00 
2.00 
2.00 
2.. 50 


23.60 
2.36 


•  Excluding  local  premiums  taxes  for  support  of  fire  departments,  firemen's  pensions,  et<^. 

SOURCE-  U  3.  Department  of  Commerce,  Bureau  of  the  Census.  Compendium  of  State  Goternment  Ftnances  .n  19GS, 
p.  12. 

Figures  Al-6  show  the  tax  rates  and  yields  and  features  of  the  tax 
laws  in  all  of  the  states. 
Insurance  Tax  as  a  Possible  Source  of  New  Revenue 

The  errors  premiums  tax.  even  if  it  remains  unchanged,  wiH  result 
in  mor?  tax  revenue  from  vear  to  year,  as  the  insurance  industry  m 
CaUfornia  srows.  The  tax  rate  that  is  now  effective  does  not  appear  to 
be  so  hic^h^  as  to  be  inequitable,  when  compared  with  other  states, 
nor  so  low  as  to  necessitate  consideration  of  any  increase  m  this  rate 

at  this  time.  ......   t   ^i  ■^^  \.^ 

However  if  the  principal  office  deduction  is  eliminated,  there  will  be 
additional  revenue  from  this  tax  amounting  to  between  $d  and  $6  mil- 
lion (see  Chapter  3)  in  the  fiscal  year  1964-65.  If  the  retaliatory  pro- 
visions are  strengthened  there  will  be  an  additional  slight  increase  m 

revenue.  (See  Chapter  4.)  

Consideration  might  also  be  given  to  additional  taxes  on  the  income 
of  in^surers.  Additional  study  of  this  matter  is  warranted,-;  but  it  would 
probably  not  be  practicable  to  impose  an  income  tax  on  insurers  until 

*  U  S.  Bureau  of  the  Census,  Statistical  Abstract  of  the  United  States,  196S,  Washing- 
sxo'hfsuSn'i;un?a'bie^difficulties  in  the  administration  of  such  a^x  can  be  foreseen  « 

it  is  imposed  on  the  same  insurers  that  pay  a  federal  income  tax  and  it  is  a  per 
centage  of  the  federal  tax  paid. 
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such  time  as  more  states  have  done  so.  Otherwise,  if  the  retaliatory 
provisions  remain  in  effect  in  the  many  states  in  which  they  are  law 
(see  Figure  A-4),  California  insurers  would  be  subjected  to  additional 
taxes  when  they  were  doing  business  outside  of  California  in  re- 
taliating states. 


CHAPTER  111 

THE  PRINCIPAL  OFFICE  DEDUCTION 

It  is  recommended  that  the  deduction  for  principal  or  home  office  real 
Dropertr  taxes  allowed  insurance  companies  as  an  offset  against  the 
o-ross  premiums  tax  (but  not  allowed  against  the  tax  liability  incurred 
bv  ocean  and  marine  insurers)  be  eliminated  and  no  reduction_  be 
made  in  the  tax  rate  on  insurance  premiums  because  of  this  rescission. 
In  regard  to  the  principal  office  deduction,  Professor  Paul  J.  btrayer 
has  commented : 

This  provision  has  greatlv  lessened  the  effectiveness  of  the 
tax  and  has  been  abused  by  companies  who  buy  a  building  lease 
a  part  of  it,  and  gain  full  exemption  for  the  entire  real  estate  tax. 
There  is  no  justification  for  this  deduction,  and  the  only  reason- 
able solution  is  to  repeal  this  provision  m  its  entirety,  it  this  is 
done,  insurance  companies  will  be  no  more  severely  treated  than 
other  companies,  and  the  local  revenue  base  as  well  as  the  state 
base  will  be  increased  significantly.^ 
The  material  that  follows  in  this  chapter  implements  and  details  the 
basis  of  the  above  recommendations. 

CONSTITUTIONAL  PROVISIONS 

The  provision  for  the  allowable  deduction  from  the  tax  on  gross  pre- 
miums for  the  real  property  tax  paid  on  the  home  or  Principal  office 
of  an  insurance  company  is  embodied  in  Article  XIII,  Section  U,  of 
the  Constitution  and  is  worded  as  follows : 

Each  insurer  shall  have  the  right  to  deduct  from  the  annual 
tax  imposed  bv  this  section  upon  such  insurer  m  respect  to  a 
particular  vear  the  amount  of  real  estate  taxes  paid  by  it,  m  tnat. 
vear  before  or  within  30  days  after,  becoming  delinquent  on 
i-eal'propertv  owned  by  it  at  the  time  of  pajTnent,  and  in  which 
was  located,'in  that  year,  its  home  office  or  principal  office  m  this 
State.  Such  real  property  may  consist  of  one  building  or  of  two 
or  more  adjacent  buildings  in  which  such  an  office  is  located,  the 
land  on  which  thev  stand,  and  so  much  of  the  adjacent  land  as 
may  be  required  for  the  convenient  use  and  occupation  thereot. 

Should  the  Legislature  wish  to  eliminate  this  deduction  now  allowed, 
from  the  gross  premiums  tax  for  real  property  taxes  paid  on  the  home 
or  principal  office  of  the  insurance  company  it  must  comply  yi^h  para- 
graph i  of  Section  144,  which  requires  a  favorable  vote  of  two-thirds 

rpaul  J    Straver,  The  California  Revenue  System,  California  Teachers'  Association. 
San  Francisco,  California,  1959,  p.  12. 
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of  all  the  members  elected  to  each  of  the  two  houses  and  the  proposal 
must  be  placed  on  the  ballot  for  ratification  by  the  voters  of  the  state. 

RATIONALE 

The  rationale  of  this  provision  can  be  better  understood  if  its  history 
is  traced,  its  incidence  explained,  its  equitability  considered,  and  its 
economic  effects  are  analyzed. 

History 

The  principal  office  deduction  is  a  vestige  from  a  provision  datino- 
back  to  1862.  '^ 

''Prior  to  that  time,  insurance  companies  were  subject  to  various 
fees  and  stamp  taxes  and  to  local  property  taxation.  Because 
foreign  companies  had  very  little  property  holdings  in  the  state, 
the  1862  law  levied  a  2-percent  tax  on  the  gross  premiums  on 
foreign  insurance  companies — forgiving  the  tax  to  those  that 
owned  more  than  $50,000  of  property  located  in  California. 

In  1903,  a  2-percent  gross  premium  tax  was  levied  on  all  in- 
surance companies  other  than  life  and  in  1905,  foreign  Life  com- 
panies were  added  to  the  gross  premium  tax  law  at  a  1-percent 
rate. 

The  1903  and  1905  premium  tax  statutes  did  not  provide  for 
any  credit  for  real  estate  taxes  paid,  so  that  as  of  1906  the  status 
of  California  taxation  of  insurance  companies  show : 

1.  A  gross  premium  tax  levied  upon  foreign  companies ; 

2.  Retaliatory  taxes  levied  upon  foreign  companies  whose  domi- 
ciliary state  imposed  higher  taxes  than  California  companies ; 

3.  Fees  levied  on  foreign  insurance  companies ;  and 

4.  General  property  taxes  levied  on  both  foreign  and  domestic 
companies  by  both  state  and  local  governments. 

The  report  of  the  Commission  on  Revenue  and  Taxation  of  1906 
recognized  inability  of  the  property  tax  to  reach  foreign  companies 
because  of  the  limited  investments  in  California  property.  Accord- 
ingly, the  1906  commission's  recommendations  submitted  to  the 
Legislature  in  December  1906  were  that  a  2-pereent  premium 
tax  be  levied  on  domestic  and  foreign  companies  in  lieu  of  all 
other  taxes  and  licenses  except  taxes  on  real  estate,  that  a  reduc- 
tion be  given  for  return  premiums  and  re-insurance  and  that  an 
offset  from  the  premium  tax  be  given  for  county  and  municipal 
taxes  on  real  estate. 

The  proposal  was  revised  as  to  the  rate  of  l|-percent  and  the 
power  to  change  it.  This  was  passed  by  the  Legislature  by  Senate 
Constitutional  Amendment  1,  of  1909,  adopted  by  the  electorate 
in  1910.  And  the  principal  office  deduction  first  became  effective 
in  1911. 

This  1910  amendment  gave  essentially  the  same  tax  relief  then 
as  does  the  principal  office  deduction  today. 

Even  though  the  language  of  the  1910  amendment  appears  to 
be  more  inclusive  than  the  present  constitutional  language. 

4— L,-2745 
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The  1910  amendment  provided  for  an  offset  against  the  premium 
tax  for  all  real  estate  taxes  paid  on  the  property  o^vned  by  the 
insurer.  While  this  sounds  to  be  much  broader  in  scope  than  the 
principal  office  deduction,  it  reaUy  was  not.  Because  Section  415 
of  the  Civil  Code  which  had  been  in  effect  since  1872  expressly 
limited  the  right  of  insurers  to  hold  real  property,  other  than  that 
actuaUy  used  in  its  business  for  a  period  of  not  more  than  five 

*    The  1905  admendment  removed  the  limitation  of  $150,000  as  the 
total  amount  that  could  be  invested  in  the  principal  office.   In 
other  words    a   companv   could   own   real   estate   indefinitely   it 
that  propertv  was  used  for  home  office,  or  principal  office  m  this 
state  Other  real  properties,  however,  acquired  through  foreclosures 
or  mortgao-es,   or  otherwise,   could  not  be  retained,  but  had  to 
be  liquidated  by  the  company  and  the  law  gave  the  company  a 
maximum  of  five  vears  in  which  to  liquidate  such  property.  Thus, 
even  though  the  credit  first  granted  to  the  insurance  companies 
in  1910  was  in  the  form  of  an  offset  for  all  real  estate  taxes  paid, 
other  sections  in  the  insurance  law  restricted  the  practical  effect 
of  this  offset  to  a  principal  office  deduction  much  similar  to  that 
which  is  found  in  the  law  today. ' '  ^ 
The  1910  tax  plan  also  provided  for  a  gross  receipts  tax  upon  all 
privately    owned   utilities    and    exempted    these    utilities    from   local 
property    taxes.    Insurance    companies   which    were    taxed    on    gro^ 
premiums,  but  were  not  exempt  from  local  property  taxes  were  allowed 
to  offset  all  of  their  real  estate  tax  payments  against  their  tax  liability 
resulting  from  the  state  le\T  on  gross  premiums. 

This  offset  initiallv  stemmed  from  the  application  of  the  policy  ot 
the  "separation  of  tax  sources."  Under  this  policy,  state  gross  earn- 
ings taxes  were  susbstituted  for  local  property  taxes  on  the  operating 
properties  of  public  utilities.  Insurance  companies,  philosophically, 
were  held  to  be  akin  to  public  utilities  and  at  that  time  the  personalty 
of  insurance  companies  was  exempted  from  property  tax,  and  the  tax^s 
on  their  realty  were  credited  against  the  then  l^-percent  state  tax  on 

^""msWal  records  indicate  that  the  crediting  of  real  estate  taxes 
at-ainst  the  insurance  premiums  tax  was  instituted  mpart  as_a 
ra°eans  of  encourao-ing  insurance  companies  to  mverst  their  tunds  m 
California.  Other  records  indicate,  however,  that  another  motive  was 
at  least  partially  responsible.  , 

The  general  propertv  tax  was  almost  the  sole  support  of  state  ^  and 
local  Qovemments  in  1911.  There  were  no  state  "business  taxes  in 
the  sense  in  which  we  know  them  today.  Businesses  were  taxed  on  their 
propertv,  and  when  other  than  ad  valorem  property  taxes  were  im- 
posed thev  were  substitutes  for  not  additions  to  the  property  tax. 
Unde^  the  philosophy  of  the  times,  it  would  have  been  improper  to  tax 
an  insurance  company  on  both  its  premiums  and  its  real  estate  without 

tirely  analogous  to  the  principal  office  deduction  today. 
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offsetting-  one  tax  against  the  other,  unless  it  could  have  been  reasoned 
that  the  two  were  totally  unrelated,  which  they  obviously  were  not.^ 

The  gross  receipts  tax  on  utilities  was  repealed  in  1933  and  utility 
property  was  subjected  to  local  tax  levies,  but  the  property  tax  offset 
was  continued  for  insurance  companies.  While  vestiges  of  the  theory 
that  business  taxes  were  property  taxes  in  disguise  were  to  be  found 
in  the  tax  laws  applicable  to  other  corporations  until  1933  (at  which 
time  the  property  tax  offset  against  the  state  franchise  tax  measured 
by  net  income  was  repealed),  the  insurance  premiums  tax  is  virtually 
the  only  tax  originating  under  this  theory  that  has  survived  to  the 
present  day.  Insurance  companies  are  the  only  corporations  who  can  do 
business  in  California  today  without  paying  a  business  tax  to  the  state. 

As  a  result  of  foreclosures  during  the  depression  years  in  the  1930  's, 
the  offset  made  serious  inroads  into  the  state  levy.  In  1937,  in  fact,  the 
deduction  amounted  to  25  percent  of  the  gross  insurance  tax  le^^y. 

Recommendations  that  the  offset  be  abolished  resulted  in  a  compro- 
mise in  1942,  whereby  the  real  estate  tax  offset  allowed  insurance  com- 
panies was  limited  to  taxes  paid  on  California  property  in  which  the 
principal  office  or  the  home  office  of  the  company  was  located.  The 
elimination  was  imposed  gradually  over  a  period  of  five  years. 

In  Section  14f,  which  was  added  to  Article  13  of  the  state  Constitu- 
tion in  1942,  provision  was  made  for  the  gradual  elimination  of  the 
deduction  for  taxes  on  real  estate  not  used  for  operational  purposes  and 
the  restriction  of  the  real  estate  deduction,  after  five  years,  to  taxes  on 
real  estate  in  which  the  insurer's  principal  or  home  office  was  located. 
The  tax  on  insurers,  other  than  ocean  and  marine  insurers,  to  compen- 
sate for  the  change,  was  reduced  gradually  from  2.6  percent  in  1942, 
to  2.55  percent  in  1943,  and  finally  after  1946  to  2.35  percent.  The 
offset  for  taxes  on  real  estate  other  than  the  principal  office  in  the  state 
was  also  diminished  gradually.  In  the  1944  assessment,  the  maximum 
offset  for  taxes  on  real  estate  other  than  the  principal  or  home 
office  in  the  state  was  75  percent  of  the  company's  1940  offset  on  such 
property.  The  next  year  it  was  55  percent ;  the  next  35  percent ;  and 
then  the  next  15  percent.  From  1948  on,  only  taxes  on  principal  or 
home  offices  have  been  eligible  for  offset.  The  rates  and  the  rights  to 
the  principal  office  deduction  have  remained  essentially  the  same  since 
the  1942  legislation. 

Assembly  Constitution  Amendment  No.  21,  introduced  in  1953,  would 
have  eliminated  the  principal  office  deduction  for  general  insurers.  It 
did  not  get  out  of  the  committee.*  In  the  1955  session,  Assembly  Bill 
No.  3444  would  have  eliminated  the  principal  office  deduction  by«a 
provision  limiting  the  amount  of  the  home  or  principal  deduction  to  the 
real  property  tax  represented  by  that  portion  of  the  real  property  ac- 
tually used  for  the  transaction  of  insurance  business.  This  bill  was  not 
passed  by  the  Legislature.  Nor  were  any  bills  to  the  same  effect  that 
have  since  been  proposed. 

^  "Taxation  of  Insurance  Companies,"  Annual  Report  of  the  California  State  Board  of 
Equalization,  1952-53,  pD.  14-15. 

*  John  F.  McCarty,  A  Survey  of  State  Taxes.  Bureau  of  Public  Administration,  Univer- 
sity of  California,  1955  Legislative  Problems,  No.  3,  p.  29. 
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Incidence 

The  question  of  incidence  is  the  question  of  who  ultimately  pays 
the  tax  or  on  whom  it  falls.  In  this  case  it  is  a  question  of  who  pays 
a  higher  price  and  who  a  lower  because  the  deduction  exists. 

Ejfect  on  Consumers.  Since  premiums  are  set  after  taxes  are  con- 
sidered as  one  of  the  costs  of  doing  business,^  the  fact  that  real 
property  or  principal  office  deductions  exist  may,  in  some  cases,  have 
made  premiums  somewhat  lower  than  they  otherwise  would  have  been 

Evidence  exists  ^^  that  premiums  are  set  with  competition  m  mmd 
and  insurance  companies  that  are  not  eligible  for  the  principal  ofhce 
deduction  include  in  their  premium  rates  the  full  cost  of  the  tax  on 
their  property.  Companies  that  take  advantage  of  the  principal  ottice 
deduction,  need  not  charge  lower  rates,  but  they  may  on  the  same  type 
of  coverage.  If  thev  use  the  principal  office  deduction,  which  lowers  their 
cost  as  a^  means  of  lowering  premiums,  the  con.sumer  benefits,  i.e.,  the 
company  pays  less  tax  and  the  consumer  pays  less  tax  as  an  inclusion 
in  his  premium;  but  the  exact  extent  to  which  he  benefits  cannot  be 
accurately  estimated.  However,  it  must  be  to  a  minor  extent,  for  as 
the  following  table  shows,  premium  rates  charged  for  the  same  type 
of  insurance  coverage  are  very  similar.   (See  Table  3-1.) 

If  the  principal  office  deduction  were  eliminated  any  increase  m  pre- 
miums which  might  result,  competition  permitting,  would  only  affect 
new  policy  premiums  or  premiums  when  the  policy  is  renewed  since 
companies  could  not  change  the  premium  rate  on  policies  already  out- 
standing. 


TABLE  3-1 
Comparisons  of  Premium   Rates 


Company 


John  Hancock 

Lincoln  National 

Massachusetts  Mutual - 

Metropolitan  Life 

Minnesota  Mutual 

Mutual  Trust 

New  England  Life 

Northwestern  Mutual. 

Ohio  National 

Pacific  Mutual 


Type  of  policyt 


Paid  up  at  85. 
Ordinary  life.. 
Paid  up  at  85. 
Paid  up  at  85. 
Paid  up  at  85. 
Paid  up  at  85. 
Paid  up  at  85. 
Ordinary  life. . 
Ordinary  life.. 
Ordinary  life.. 


10  annual  premiums,  1951  scale 


$277.90 
278.40 
277.60 
276.90 
278.80 
276.80 
275.70 
276.40 
274.70 
279.60 


•  Source:  Comparisons.  (See  footnote  6) 
t  CSO  iyi  percent  on  all  policies. 


Effect  on  Tenants.  What  would  probably  happen  if  the  principal 
office  deduction  were  eliminated  is  that  the  rent  of  the  tenants  m  the 
buildings  subject  to  the  deduction  would  be  raised,  as  conditions  per- 
mitted, to  compensate  for  the  "cost"  of  the  additional  tax.  ^ 

Effect  on  Profits.  To  the  extent  that  premiums  could  not  be  raised 
because  of  existing  competition,  and  rents  of  tenants  could  not  be 

5  0.  Arthur  Williams.   Jr.,   "Analyzing  the  Expenses  Incurred  by  Private  Workmen's 

Compensation  Insurers,"  The  Journal  of  -^"s^^^t^.^l' f  ^^^J^.^JL^l;  P-JL^yo„r  Pre- 
Insurance  Department,  Chamber  of  Commerce,  U.S.A.,  Htdden  Taxes  tn  Y our  rre 
mtunis,  Insurance  Bulletin  No.  34,  1927,  passim. 

'  ^^^%'^iar^ota,  reprinted  from  Ufe  Insurance  Courant,  July  issue,  annually. 
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raised,  the  elimination  of  the  principal  office  deduction  may  result  in 
a  lowering  of  profits  for  those  companies  that  enjoy  its  benefits. 

Contrariwise,  an  inverse  effect  is  equally  possible.  The  elimination 
of  the  principal  office  deduction  may  give  insurance  companies  with  a 
principal  or  home  office  in  California  some  excuse  to  raise  premiums. 
Their  action  maj^  be  followed  by  their  competitors  raising  their  pre- 
miums to  comparative  levels  for  the  same  types  of  coverage.  Thus  prices 
would  increase  to  some  extent  and  profits  would,  in  turn,  increase. 
This  is  entirely  possible  since  this  is  an  industry  characterized  by  mo- 
nopolistic competition  and  often  prone  to  use  administered  prices.'^ 

However,  it  is  unlikely  that  this  will  cause  prices  or  premiums  to 
increase  to  a  significant  extent  and  this  should  not  serve  as  a  deter- 
rent to  the  repeal  of  the  principal  office  deduction. 

Equity  Considerations 

The  question  involved  herein  is  the  "fairness"  or  equitability  of 
the  principal  office  deduction. 

Competitive  Advantage.  The  principal  office  deduction  serves  to  give 
those  insurance  companies  which  own  office  buildings  an  unfair  com- 
petitive advantage  relative  to  those  insurers  that  do  not.  In  effect,  the 
principal  office  deduction  is  a  subsidy  to  the  105  insurance  companies 
(out  of  the  total  of  756  against  which  tax  assessments  were  levied 
in  1963)  that  own  the  building  in  which  their  principal  or  home  office 
is  located  or  the  building  adjacent  thereto  and  took  the  deduction  in 
1963.  These  105  companies  lowered  their  1963  tax  liability  by  $4,766,- 
754,  or  nearly  11  percent.  Tax  offset  reduced  the  effective  tax  rate  from 
2.35  percent  to  2.21  percent  when  computed  on  the  1962  taxable  pre- 
miums of  all  insurers.  For  the  companies  that  took  advantage  of  the 
principal  office  deduction,  it  meant  a  reduction  of  their  aggregate 
effective  tax  rate  to  2.09  percent.^ 

The  14  percent  of  the  companies  that  are  taking  the  deduction  have 
an  unfair  competitive  advantage  costwise  over  those  companies 
that  do  not  have  a  principal  office  in  California.  Table  3-2  lists  the 
105  insurance  companies  owning  home  or  principal  offices  in  1962 
and  the  amount  of  principal  office  deduction  allowed  as  of  June  30, 
1963. 

Additional  Inequities.  It  may  be  noted  that  even  though  one  or 
more  insurance  companies  may  be  controlled  by  another,  the  deduc- 
tion for  each  is  still  allowed.  An  interesting  case  in  point  may  be 
cited.  Title  Insurance  and  Trust  Company  controlled  several  sub- 
sidiaries prior  to  1962. 

Three    of    these,    California    Pacific    Title     (San    Francisco), 
Pioneer  Title   (San  Bernardino),  and  Union  Title   (San  Diego), 

^  IMd.,  both  sources,  passim,  also  Allen  F.  Jung,  "Rate  Variations  Among-  Suppliers  of 
Automobile  Insurance,"  The  Journal  of  Insurance,  December  1963,  pp.  573-576, 
Alfred  N.  Guertin,  "Price  Competition  in  the  Life  Insurance  Business,"  The 
Journal  of  Insurance,  July  1958,  passim. 

The  industry  is  characterized  by  monopolistic  competition  largely  because  in  al- 
most every  case  the  product  is  "unique"  ;  evidence  that  prices  are  administered 
stems  from  the  fact  that  rates  do  not  readily  respond  to  changes  in  supply  or  de- 
mand for  the  product  in  the  market  place.  One  reason  for  this  is  that  premium 
rates  can  only  be  changed  wlien  a  new  policy  is  issued  or  a  policy  is  renewed  ; 
also  another  is  that  a  large  segment  of  the  industry  sets  premium  rates  in  the 
light  of  the  same  information  received  from  the  same  sources. 

*  "Taxation  of  Insurance  Companies,"  Annual  Report  of  the  California  State  Board  of 
Equalization,  1963,  p.  17. 
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TABLE  3-2 
Insurance  Companies  Owning  Home  or  Principal  Office  in  California  in  1962 


Company 


Allied  Insurance  Company 

Allstate  Insurance  Company 

American  Insurance  Company 

Argonaut  Insurance  Company 

Associated  Indemnity  Corporation- 


California  Compensation  and  Fire  Company 

California  State  Automobile  Association  Inter-Insurance  Bureau. 

Canadian  Indemnity  Company 

Civil  Ser\-ice  Employees  Insurance  Company 

Continental  Casualty  Company 

Employers'  Liability  Assurance  Corporation,  Ltd 

Enterprise  Insurance  Company 

Financial  Indemnity  Company 

Fireman's  Fund  Insurance  Company. 

General  Insurance  Company  of  America 


Guarantee  Insurance  Company 

Hartford  Fire  Insurance  Company 

Home  Insurance  Company 

Indiana  Lumbermans  Mutual  Insurance  Company. 
Industrial  Indemnity  Company 


Insurance  Company  of  North  America 

Liberty  Mutual  Insiu-ance  Company 

Lumbermen's  Mutual  Casualty  Company 

Michigan  Millers  Mutual  Insurance  Company _ 
Mission  Insurance  Company 


National  American  Insurance  Company 

National  Auto  and  Casualty  Insurance  Company, 

New  Zealand  Insurance  Company,  Ltd 

Northwestern  Mutual  Insurance  Company 

Pacific  Automobile  Insurance  Company 


Pacific  Emploj'ers  Insurance  Company 

Pacific  Indemnity  Company 

Reliance  Insurance  Company 

Republic  Indemnity  Company  of  America- 
Republic  Insurance  Company 


Royal  Insurance  Company,  Ltd 

Safeco  Insurance  Company  of  America 

Sequoia  Insurance  Company 

Standard  Accident  Insurance  Company 

State  Compensation  Insurance  Fund 

State  Farm  Mutual  Automobile  Insurance  Company. 

Transport  Indemnity  Company 

United  Pacific  Insurance  Company 

United  States  Fidelity  and  Guaranty  Company 

Wilshire  Insurance  Company 


Zenith  National  Insurance  Company 

Zurich  Insurance  Company 

345  Other  Casualty  Insurers 

Beneficial  Standard  Life  Insurance  Company  . 
California  Life  Insurance  Company 


California-Western  States  Life  Insurance  Company 

Constitution  Life  Insurance  Company 

Continental  Assurance  Company. 

Equitable  Life  Assurance  Society  of  the  United  States. 
Franklin  Life  Insurance  Company 


Amount  of 

principal  office 

deduction  allowed 

(June  30,  1963) 


$7,641 
42,619 
20,888 
14,613 
24,301 

30,504 
58,484 
9,228 
58,561 
96,082 

12,999 
10,663 
17,883 
218,022 
22,422 

16,841 

44,533 

80,337 

5,117 

62,889 

47,917 
21,023 
42,642 
2,519 
10,458 

37,214 

39,567 

14,470 

8,381 

4,243 

13,412 

144,428 

18,915 

2,898 

13,522 

30,302 

12,481 

4,833 

8,903 

162,573 

21,075 
40,476 

3,987 
23,448 

7,524 

5,515 

13,676 

384,129 

20,666 

9,983 

69,079 
14,045 
61,362 
476,448 
77,777 
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TABLE  3-2 

Insurance  Companies  Owning  Home  or  Principal  Office 

in  California   in   1962  *— Continued 


Company 


Amount  of 

principal  office 

deduction  allowed 

(June  30,  1963) 


Golden  State  Mutual  Life  Insurance  Company 

Independence  Life  Insurance  Company  of  America. 
Intercoast  Life  Insurance  Company 

John  Hancock  Mutual  Life  Insurance  Company 

Massachusetts  Mutual  Life  Insurance  Company 

Metropolitan  Life  Insurance  Company 

Mutual  Benefit  Life  Insurance  Company 

Mutual  of  Omaha  Insurance  Company 

North  American  Life  and  Casualty  Company 

Occidental  Life  Insurance  Company  of  California 

Pacific  Mutual  Life  Insurance  Company 

Pacific  National  Life  Assurance  Company 

Pierce  Insurance  Company 

Prudential  Insurance  Company  of  America 

Seaboard  Life  Insurance  Company  of  America 

Travelers  Insurance  Company 

West  Coast  Life  Insurance  Company 

182  Other  Life  Insurers 

City  Title  Insurance  Company 

First  American  Title  Insurance  and  Trust  Company 

Title  Insurance  and  Trust  Company 

13  Other  Title  Insurers 

Grand  total 


20,608 

19,841 

2,991 

229,364 

33,882 

208,799 

10,168 

56,027 

5,491 

85,570 

293,340 
127,004 

5,702 
340,893 

4,563 

186,836 
32,400 

171,908 

5,399 

11,200 

187,233 
3,017 


$4,766,754 


*  California  State  Board  of  Equalization,  Annual  Report,  1962-1963,  pp.  A-37-40. 

SOURCE:  Annual  Report  of  the  California  State  Board  of  Equalization,  1962-1963,  pp.  A-37-A-40. 

were  merged  with  the  parent  on  December  31,  1961,  thereby  elim- 
inating the  right  of  the  three  subsidiaries  in  each  individual  case 
to  take  the  deduction.  The  total  allowable  deduction  for  these 
three  controlled  subsidiaries  prior  to  merger  was  $82,078,  yet 
the  parent  corporation,  Title  Insurance  and  TrList  Company,  was 
entitled  to  $181,971  for  the  home  office  of  the  parent;  this  de- 
duction did  not  include  the  subsidiaries.  There  is  nothing  wrong 
with  such  treatment  under  the  law  as  it  now  stands,  and  in 
fact  it  makes  good  business  sense  to  take  deductions  for  controlled 
subsidiaries;  however,  it  is  doubtful  that  this  was  the  original 
intent  of  the  legislation.^ 

It  was  reported  that  three  companies  paid  no  tax  on  premiums  be- 
cause the  deductions  were  greated  than  the  tax.^° 

The  23  insurance  companies  with  the  largest  prinicipal  office  deduc- 
tions in  1961  were  selected  for  an  analysis  of  the  effect  of  the  deduction 
on  the  gross  premiums  tax  rate.  Figure  3-1  displays  the  results  of  this 
analysis.  Effective  rates  ranged  from  0.94  percent  to  2.25  percent. ^^ 

I  *From  a  report  of  the  California   Senate  Fact  Finding  Committee   on  Revenue  and 
Taxation,  April  1963  :  "A  Study  of  the  Feasibility  of  Increasing  State  and  Local 
I  Government  Revenues  from  Selected  Taxes,"  p.  13. 

I  1"  Ibid. 
^i6id,,  p.  15. 
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FIGURE  3-1 
Insurance  Companies  With  Principal  Office  Deduction  Over  $50,000  in  1961 

(Amounts  in  thousands) 


Gross 
state  tax 
at  2.35 
percent 

Principal' 

S  office'if? 
deduction 

Net  tax 

Net 
tax  rate 

Principal  office 

Company 

Rental 
Value  of 

own 
occupancy 

Rental 

from 

tenants 

Percent 

own 

occupancy 

Equitable  Life  Assurance.  . 
Prudential  Insurance  Co — 
Pacific  Mutual  Life 

$1,759 

3,965 

883 

3,222 

1,.582 

788 

953 

1,405 
198 
115 

2,731 
918 

99 
215 
704 
203 

71 

1,329 

1,895 

296 

942 

669 
205 

$422 
335 
291 
198 
193 
190 
182 

154 

119 

98 

88 
85 
81 
77 
77 
76 
74 

69 
65 
61 
56 

55 
50 

$1,338 

3,630 

593 

3,025 

1,389 

597 

771 

1,250 
79 
17 

2,643 
833 

17 
138 
626 
127 

nU 

1,260 

1,830 

234 

887 

613 
155 

1.74 
2.11 
1.60 
2.18 
2.06 
1.73 
1.90 

2.09 
0.94 
0.36 

2.25 
2.13 
0.42 
1.50 
2.09 
1.47 
nU 

2.23 
2.26 
1.86 
2.21 

2.15 
1.77 

$161 

*1,407 

656 

1,059 

256 

** 

tt800 

422 
109 
102 

620 
63 

242 
12 

** 

165 
66 

366 

** 

32 

77 

178 
47 

$1,745 

*410 

1,069 

1,061 

104 

** 

tt688 

61 
972 
251 

31 

369 

80 

332 

** 

63 
713 

10 

** 

396 
210 

158 

8.4 

77.4 
38.0 
49.9 
71.1 
t9.3 
tt53.8 

87.4 
10.1 
28.9 

95.2 
14.6 
75.2 

3.5 

t60.0 

72.4 

8.5 

97.3 

t27.3 

7.5 

26.8 

100.0 

John  Hancock  Mutual  Life_ 
Title  Insurance  and  Trust.  . 
State  Compensation  Insur- 

Pacific  National  Life 

Continental  Insurance  Co.. 
Occidental  Life  Insurance 
Co.                    ...-.--- 

Continental  Casualty  Co... 
Western  &  Southern  Life.  . 
Franklin  Life  Insurance  Co. 

Pacific  Indemnity  Co 

Home  Insurance  Co 

Olympic  Insurance  Co 

California-Western  States 
Life                     - -- 

Travelers  Insurance  Co 

Continental  Assurance  Co.. 

Industrial  Indemnity 

California  State  Auto  As- 

Civil  Service  Employees 

22.9 

Totals,  23  companies 

Totals,  746  companies 

$25,147 
$74,625 

.13,096 
$4,291 

$22,052 
t$70,337 

2.06 

2.21 

$6,840 
n.a. 

$8,723 
n.a. 

n.a. 
n.a. 

•  Based  upon  1962  data. 
**  Not  reported. 

t  Based  upon  space  occupied, 
tt  Based  upon  1959  data  because  later  data  not  available  or  m  error.       ,        ,.  ,       ,  ,  .„„„  „„, 

t  In  addition,  the  state  assessed  ocean  marine  taxes  totaling  J42,206  and  retahatory  taxes  ot  $87b,<Jb,i. 
n.a. — Not  available. 

SOURCE:  California  State  Board  of  Equalization,  Annual  Report,  1961-62,  and  insurance  company  reports  to  the 

State  Insurance  Commissioner's  Office. 
State  Department  of  Finance,  Budget  Division,  April  30,1963. 

There  is  no  direct  correlation  between  effective  rates  and  gross  pre- 
miums, except  that  companies  v/ith  large  gross  premiums  tend  to  have 
higher  effective  tax  rates  since  the  net  effect  of  the  deduction  lessens 
when  it  is  applied  to  a  larger  base.  It  may  be  noted  that  withm  a 
group  of  large  companies,  an  adverse  correlation  may  be  found.  The 
first  three  insurers  in  California  ranked  by  total  gross  premium  dol- 
lars in  1961  were  first,  Prudential  Life  Insurance  Company;  second. 
Metropolitan  Life  Insurance  Company;  and  third,  Occidental  Life 
Insurance  Company.  Their  effective  rates  were  2.11  percent,  2.18  per- 
cent, and  2.25  percent  respectively. ^^  Apparently,  their  effective  rates  of 
tax  were  adversely  proportional  to  their  gross  premiums. 
^  Ibid.j,  p.  14. 
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A  similar  comparison  for  1962  discloses  that  the  insurance  company 
among  the  10  with  the  largest  principal  office  deductions  that  year 
that  occupied  the  least  amount  of  its  building  (Equitable  Life  Assur- 
ance Society  of  the  United  States— company  occupancy  based  on  Rental 
Income  Ratio,  9  percent)  had  the  lowest  tax  rate  on  its  net  taxable 
premiums,  i.e.,  1.72  percent.^^  .„       ,      -,  ^     ^ 

Office  Blinding  Subsidy.  The  right  to  offset  local  property  taxes 
ao-aiust  the  state  gross  premiums  tax  has  proved  to  be  a  powerful  in- 
centive for  insurance  companies  to  build  office  structures.  A  detailed 
study  made  in  1962  showed  that  105  insurance  companies  owned  prin- 
cipal offices  in  the  state.  About  25  percent  occupied  the  entire  build- 
ing •  one-third  used  less  than  half  of  the  building. 

About  half  the  companies  apparently  viewed  the  tax  concession  as 
a  subsidy  for  their  investment  in  commercial  office  buildings.  The 
data  showed  that  41  companies,  occupying  less  than  60  percent  of 
their  respective  buildings,  took  a  $2.4  million  in  property  tax  credits  on 
their  state  tax  returns  and  had  a  rental  income  of  $9,736,000  from 
the  lease  of  space  in  these  principal  office  structures.  . 

These  companies  had  several  distinct  advantages  over  other  farms  m 
the  insurance  and  the  commercial  rental  fields  : 

1  By  offsetting  property  tax  against  state  tax,  they  achieved 
a  reduction  from  the  statutory  2.35-percent  rate  to  an  average 
of  1.89  percent.  v       ^ 

2  By  passing  on  their  property  tax  to  the  state,  they  achieved  a 
$2.4  million  advantage  over  other  commerical  building  operators 
on  a  rental  income  of  $9.7  million. 

3.  By  leasing  space  in  their  commercial  structures  to  others,  many 

insurers  had  a  com^pletely  tax-free  source  of  income  as  far  as 

California  was  concerned. 
4    By  owning  an  insurance  company,  at  least  one  major  commer- 
'  cial  enterprise  charged  off  the  property  tax_  on  its  office  building 

ao-ainst  the  premium  tax  on  its  insurance  business. 
5.  By  offsetting  the  property  tax  against  the  insurance  tax,  they 

escaped  the  100  percent  property  tax  increase  since  1945.^* 

TABLE  3-4 
Percent  of  Oeeuponcy  of  Insurance  Companies  Owning  Buildings 


Percent 
occupancy 

Number  of 
companies 

Percent 
occupancy 

Number  of 
companies 

9 
9 

7 
4 
8 

4 

60.1-  70 

9 

70.1-  80 

8 

80.1-  90 

6 

90.1-100 

28 

Not  reported 

14 

Total 

105 

SOURCE:  State  of  California,  Department  of  Finance,  Budget  Division. 

x3  T^r,    Tnturance    Comvaniea    With    the    Largest    Principal    Office    Deduction    Offset 
^  AcjainsrCrossP^Sns  Tax  in  California  in  1962  and  Effective  Gross  Premiums 

Rate  Resultino  From  the  Offset.  i.  t^-    •   •„       iT.-^r,7,-^7ifo  nf  Pmnnied 

"California.  State  Department  of  Finance,  ^^^g^t  ^iyision,mghhohts  of  Proposea 
Changes  in  the  Insurance  Tax,  California  State  Printing  Office,  Sacramento,  1964, 
pp.  3-4. 
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A  few  illustrations  of  the  manner  in  which  this  subsidy  has  been  used 
follows  (the  eases  cited  illustrate  the  situation  in  1961)  : 

A  New  York  insurance  company  : 
Occupied  8.4  percent  of  its  building 

Had  rental  income  of $1,745,000 

Had  a  gross  state  insurance  tax  of 1,759,000 

But  offset  property  tax  of 422,000 

Thus  reduced  its  state  insurance  tax  rate  from  2.35  percent  to 
1.74  percent. 

An  Illinois  company : 

Occupied  3.5  percent  of  its  building 

Had  rental  income  of $332,000 

Had  a  gross  state  tax  of . 215,000 

But  offset  property  tax  of 77,000 

Thus  reduced  its  state  insurance  tax  rate  from  2.35  percent  to 
1.50  percent. 

A  California  company  : 

Owned  by  a  transportation  company, 
Occupied  10.1  percent  of  its  building 

Had  rental  income  of $971,771 

Had  a  gross  state  tax  of 198,118 

But  offset  property  tax  of 118,793 

Thus  reduced  its  state  insurance  tax  rate  from  2.35  percent  to 
0.94  percent. 

Another  California  company : 

Occupied  38.0  percent  of  its  building 

Had  rental  income  of $1,069,000 

Had  a  gross  state  tax  of 883,281 

But  offset  property  tax  of 290,519 

Thus  reduced  its  state  insurance  tax  rate  to  1.60  percent. 

Another  company: 

With  taxable  premiums  of $3,024,903 

Occupied  8.5  percent  of  its  building 

Had  rental  income  of 713,225 

And  a  computed  tax  of 71,085 

Took  a  principal  office  deduction  of 74,247 

And  paid  no  state  insurance  tax. 

Still  another  example : 

Taxable  business $980,207 

Computed  tax 23,035 

Principal  office  deduction 24,077 

Paid  noiinsurance  tax. 

Two  British  and  one  California  companies  jointly  owned  an  office 
building  on  Montg-omery  Street  in  San  Francisco.  They  occupied  11.7 
percent  of  the  buildino-.  In  1961,  they  obtained  rental  income  of  $745,- 

000  and  paid  $131,836  in  property  tax  with  the  following  results  on 
state  tax : 

California  British  British 

Company  Company  Company 

Insurance  premiums $1,459,801  $1,701,315  $2,309,438 

Gross  tax 34,305  39,985  54,272 

Principal  office   deduction   32,959  32,9.59  65,918 

Net  tax $1,340  $7,022  Nil 

Effective  tax  rate 0.09%  0.40%        None 

Compared  with  a  statutory  tax  rate  of  2.35  percent,  the  California 
company  had  an  effective  insurance  tax  rate  of  less  than  one-tenth  of 

1  percent,  one  British  company  had  an  effective  rate  of  less  than  one- 
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half  of  1  percent,  and  the  other  paid  no  state  tax  whatever  on  over 
$2.3  million  of  California  premiums.^^  .     ■,     «.       .    -, 

Charts  showing  the  insurance  companies  with  principal  ofhce  deduc- 
tions of  $50,000  or  more  in  1961.  and  those  with  the  10  largest  prin- 
cipal office  deductions  in  1962  are  attached.   (See  pp.  42  and  43.)  It 
may  be  noted  that  the  relative  positions  of  the  companies  insofar  as 
their  principal  office  deductions  are  concerned  were  unchanged.  It  may 
be  noted  that  the  net  tax  rate  of  the  Equitable  Assurance  Society  of  the 
United  States  had  a  decrease  (1.74  percent  to  1.72  percent)  and  so  had 
the  rate  of  John  Hancock  :\rutual  Life  Insurance  Company  (L73  per- 
cent to  1  63  percent),  and  the  Prudential  Insurance  Company  of  Amer- 
ica (2.11  percent  to  2.07  percent).  Where  there  were  increases,  they 
were  slight  (Firemens  Fund  Insurance  Company's  net  tax  rate  went 
from  2.06  percent  to  2.07  percent).  There  is  no  question  of  the  tact 
that  this  is  a  differential  subsidy  based  on  whether  or  not  the  insurance 
companv   owns  propertv  with   a  higher  or  lower  rental  value.    The 
amount' of  the  subsidv  depends  upon  (1)  how  much  property  the  in- 
surance companv  owns  which  qualifies  for  the  principal  office  deduc- 
tion, and  (2)  how  much  tax-sheltered  rental  income  it  derives  from  this 
property. 

Economic  Effecfs 

The  question  mav  be  raised  as  to  whether  the  elimination  of  the  prin- 
cipal office  deduction  will  destroy  the  incentive  for  insurance  companies 
to  set  up  principal  or  home  offices  in  California,  and  the  further  ques- 
tion as  to  whether  it  will  decrease  the  amount  of  insurance  written 
in  California,  thus  havinir  adverse  effects  upon  employment  m  the  in- 
surance industry,  and  the  income  derived  therefrom ;  and  consequently, 
upon  the  level  oi  economic  activity  in  the  state. 

The  Locaiion  of  Home  Offices  in  California.  Evidence  indicates  that 
insurance  companies  have  located  in  California  because  there  was  busi- 
ness to  be  written  in  this  part  of  the  country  and  this  was  a  logical 
location  from  which  to  write  it.  rather  than  because  there  was  a  tax 
advantage  in  locating  a  principal  or  home  office  here.  As  Dean  Robert 
R.  Dockson  stated :  « 

All  the  leading  companies  have  recognized  since  World  War 
II  the  growing  importance  of  the  California  market  for  .  .  .  in- 
surance Manv  of  them  have  accelerated  their  activities  by  in- 
creasino-  both  "their  personnel  and  physical  facilities  in  the_  state. 
PrudenHal,  for  example,  established  a  western  home  office  m  Los 
Angeles  in  1948  and,  as  of  that  year,  greatly  expanded  its  sales 
effo'rts  Prom  1948  to  1957,  this  company  increased  its  share  ot 
California's  ordinary  life  insurance  in  force  from  12.9  percent  to 
14.6  percent.^*^ 

Mav  1  IOgTpp  4-5  Charts  showing  percent  of  occupancy  for  all  compan  es 
Safmin^  pHnclpal  oflice  deduction  in  1962  and  Table  show  n^  insurance  companies 
with  deductions  over  $25,000  in  1962  are  «".  PP-  ^^^.'^bf,  °  ^-  „„,.,..(  Union  Bank. 
"Robert  R.  Dockson,  The  Insurance  Ind^tstry  in  the  Cahfoima  MaiKet,  Union  tsanK. 
Los  Angeles,  California,  1959,  p.  10. 
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And  he  later  stated, 

Since  1940,  the  total  premiums  written  for  all  types  of  insur- 
ance have  advanced  more  than  500  percent  in  California  compared 
M'ith  345  percent  for  the  entire  United  States.  .  .  .  The  more  rapid 
rate  of  growth  of  premiums  in  California  is  a  reflection  of  the 
state's  expanding  economy  more  than  any  other  single  factor.^'^ 

It  is  doubtful  if  the  incentive  for  an  insurance  company  to  locate  in 
California  will  be  imperiled  by  the  elimination  of  the  principal  office 
deduction.  For  that  matter,  this  deduction  exists  in  only  three  other 
states,  Alabama,  Florida,  and  Utah.  Of  these,  only  Utah  allows  the 
deduction  without  limitations.  In  Alabama,  the  deduction  is  only  given 
if  the  property  is  occupied  50  percent  by  the  insurance  company.  In 
Florida,  the  deduction  is  only  given  if  it  applies  to  a  regional  office 
serving  three  or  more  states  that  is  owned  by  an  out-of-state  insurance 
company  and  is  substantially  occupied  by  that  company.^s 

None  of  these^  three  states  is  among  the  top-ranking  states  insofar  as 
the  number  of  insurance  companies  located  in  the  state  or  insurance 
written  in  the  state  is  concerned,  and  there  is  little  likelihood  of  insur- 
ance companies  locating  in  them  rather  than  in  California.^^ 

The  Effect ^  Upon  the  Amount  of  Insurance  Written  in  California. 
The  elimination  of  the  principal  or  home  office  deduction  should  have 
little  or  no  effect  upon  the  amount  of  insurance  written  in  California 
for  the  amount  of  premiums  an  insurance  company  writes  is  not  affected 
by  the  fact  it  may  deduct  the  tax  on  its  principal  or  home  office  and 
thus  pay  less  taxes.  True,  insurers  attempt  to  maximize  profits  after 
taxes  but  tax  or  no,  the  insurance  industry  is  characterized  by  decreas- 
ing unit  costs  2"  and  insurers  will  only  maximize  profit  if  they  increase 
volume,  not  if  they  decrease  supply.  In  fact,  according  to  economic 
theory  since  the  premiums  tax  is  included  in  "costs"  when  premiums 
are  set,  firms,  as  a  consequence,  should  try  to  write  more  insurance 
than  would  otherwise  be  the  case  were  there  no  tax,  for  the  quantity 
written  at  which  marginal  revenue  just  covers  marginal  costs,  and 
profits  are  maximized,  is  greater  than  it  would  be  if  "costs"  were 
lower.  If  anything,  elimination  of  the  deduction  will  serve  as  an  incen- 
tive to  increased  effort  and  thus  may  serve  to  increase  employment  in 
the  insurance  industry  in  California. 

Effect  on  Companies'  AMlity  to  Complete  Outside  of  State.  Califor- 
nia insurnace  companies  pay  a  higher  rate  of  tax  on  premiums  than 
life  insurance  companies  in  33  other  states ;  than  fire  insurance  compa- 
nies in  19  other  states;  and  than  casualty  insurance  companies  in  32 
other  states.^^ 

If  the  comparison  is  made  on  the  basis  of  the  effective  tax  rate,  then 
22  states  in  the  case  of  life  insurance  companies  have  a  higher  rate 

"  The  Insurance  Industry  in  the  California  Market,  op.  cit.,  p.  32. 

'^  California  State  Department  of  Finance,  Budget  Division,  Insurance  Tax — Elimina- 
tion of  Principal  Office  Deduction,  California  State  Printing  Office,  Sacramento, 
May  1,  1963,  and  State  of  Florida,  Insurance  Code,  624.0312,  Codes,  Chapter  624, 
pp.  25  and  26. 

"See  Cyclopedia  of  Insurance  in  the  U.S.,  1962,  The  Index  Publishing  Company, 
Paterson,  New  Jersey,  p.  485,  for  number  of  life  insurance  companies  in  the  vari- 
ous states  and  for  ranking  by  insurance  tax  collected  in  the  state. 

^  C.  Arthur  Williams,  op.  cit.,  p.  73. 

21  Source  of  rates :  Quarterly  Payments  of  Insurance  Tax,  State  of  California,  Depart- 
ment of  Finance,  Budget  Division,  May  1,  1963,  p.  7. 
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than  California;  34  states  have  a  higher  rate  on  premiums  of  fire  insur- 
ance companies;  and  21  states  have  higher  rates  on  premiums  o±  cas- 
ualty companies.  However,  since  the  principal  or  home  office  deduction 
makes  a  difference  of  only  0.26  of  1  percent,  on  the  average,  m  the 
effective  tax  rate  paid  by  the  insurance  companies  on  premiums,  it 
will  not  change  their  relative  position,  taxwise,  appreciably  as  compared 

with  other  states.  -,   -,     j.-  -n       i 

The  elimination  of  the  principal  or  home  office  deduction  will  only 
eliminate  the  differential  in  effective  tax  rates  for  those  companies  that 
qualify  for  this  deduction.   Others  are  competing  successfully  with- 

Thus  it  cannot  be  argued  from  any  strong  economic  base  that  the 
principal  or  home  office  deduction's  elimination  will  cause  any  appre- 
ciable economic  hardship  on  California  insurance  companies  insofar  as 
their  ability  to  compete  with  insurance  companies  in  other  states  is 

concerned 

Effect  Upon  the  AvailaMlity  of  Office  Space.  Elimination  of  the 
principal  office  deduction  will  in  all  likelihood  have  some  effect  yPon  the 
amount  of  office  space  available  in  California  since  without  this  added 
incentive,  some  insurance  companies  may  not  build  office  buildings  for 
rental  purposes.  This  raises  the  question  of  whether  it  was  the  mtent 
of  the  principal  office  deduction  to  encourage  the  budding  of  office 
buildings  where  space  would  be  available  for  rental.  According  to  all 
available  data,  this  was  never  the  intent  of  the  provision. 

It  cannot  be  argued  that  this  subsidy  is  needed  because  there  ^  a 
shortage  of  office  space  in  California.  Recent  vacancy  rates  for  office 
space  in  commercial  buildings  in  California  were  estimated  at  6.98 
percent  ^^  From  an  economic  viewpoint  there  is  no  justification  for  an 
increase  in  this  subsidy.  In  fact,  to  the  contrary,  its  elimination  should 
serve  to  stimulate  sales  effort  to  some  extent,  encourage  the  growth  ot 
the  insurance  industry  and  increase  employment  in  California. 

PRESENT  EXTENT 

The  local  property  tax  credits  (or  the  principal  or  home  office  de^ 
duction)  claimed  by  California  insurance  companies  m  1963  amounted 

to  $4,766,754.  ,  ,         ^  . 

NumUr  Taking  Deduction.— Although  the  number  of  insurance  com- 
panies authorized  to  do  business  in  California  is  still  increasing,  as 
indicated  by  Table  3-5,  the  number  of  companies  taking  the  prmcipal 
office  deduction  has  leveled  out  in  the  last  five  years.  In  1948  10.3  per^ 
cent  of  all  insurance  companies  were  taking  the  deduction,  and  by  iyo» 
this  had  increased  to  15.1  percent.  There  has  been  a  shght  decline  ot 
1  percent  in  the  last  four  years;  however,  because  of  the  increase  m  the 
total  number  of  authorized  companies,  there  has  not  been  a  reduction 
in  the  number  of  companies  taking  a  deduction.  The  latest  figures  show 
that  of  761  authorized  companies,  105  (or  13.8  percent)  are  taking 
the  deduction. 

22  Fie^re  for  October  1962.  Now  higher.  Estimates  from  Thomas  Jrey-  Ph.D.,  econo- 
mfst  sin  Diego  First  National  Trust  and  Savings  Bank,  based  on  data  from  Na- 
tionnl  Association  of  Building  Owners  and  Managers.  ^  ^   „*   17 

Throfflcf  vacancy  rate  for  early  1964  in  California  cities  was  estimated  at  17 
percent,  Skyscraper  Management,  June  1964,  p.  7. 
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Governor  Brown  stated : 

"Curiously,  only  one  out  of  every  seven  insurance  companies 
have  taken  advantage  of  this  deduction.  In  many  instances  the 
home  office  is  principally  an  insurance  company  office.  But  in 
many  other  instances  it  is  a  commercial  structure,  housing  stores, 
offices,  garages  and  other  business  tenants  in  direct  competition 
with  other  commercial  building  operators  who  receive  no  offset 
against  their  state  tax  obligations. ' '  -^ 

Comparison  With  Other  Years. — The  amount  of  the  principal  or 
home  office  deduction  claimed  in  1963  was  521  percent  of  the  amount 
claimed  in  1949,  the  first  year  in  which  only  thetaxes  on  the  principal 
or  home  office  could  be  claimed  as  a  credit  against  the  gross  premiums 
tax, 

TRENDS 

"The  principal  office  deduction"  has  increased  421  percent  over  the 
last  14  years.  In  1963  it  was  over  four  times  what  it  was  in  1950.  Table 
3-6  shows  the  increase  in  the  principal  office  deduction  from  1911 
through  1963. 


TABLE  3-5 

Insurance  Companies  Authorized  to  Do  Business  in  California,  With  Number 
and  Percentage  Taking   Principal  Office  Deductions  * 


Fiscal  year 
ending  6-30 

Number  of  insurance 

companies  authorized 

to  do  business  in 

California 

Number  with  principal 
office  deductions 

Percent  of  companies 
taking  deductions 

1963 

761 
746 
675 
638 
621 

105 

105 

102 

89 

64 

14 

14.1 

15.1 

13.9 

10.3 

1962.           

1958 

1954 

1948 

•SOURCE:  To  1963  from  A  Report  of  the  Senate  Fact  Finding  Conunittee,  op.  cit;  California  State  Board  of  Equaliza- 
tion, Annxwl  Report,  1963. 

Over  the  years  since  1911  the  average  rate  of  local  property  tax 
credits  claimed  to  taxes  assessed  on  premiums  has  been  7.54  percent. 
Over  the  last  10  years  the  average  rate  has  been  5  percent.  If  taxes 
assessed  on  premiums  and  taxable  premiums  increase  at  the  same  rate 
as  they  have  over  the  past  five  years,  and  no  more,  at  the  average  rate  of 
5.5  percent  of  the  taxes  assessed  on  premiums,  in  1972-1973,  the  prin- 
cipal office  deduction  should  amount  to  at  least  $11  million. 

(The  amount  of  increase  of  local  property  tax  credits  claimed  each 
year  over  the  previous  year  from  1947  through  1963  is  shown  in  Table 
3-7.) 

More  probably  the  minimum  of  the  tax  credit  will  be  in  the  neigh- 
borhood of  $12  million.  The  maximum  as  Table  3-8  indicates  vdll  be 
about  $19  million.  Table  3-8  shows  the  estimated  increase  of  the  real 
property  tax  deduction  from  the  gross  premiums  tax  projected  to  1973. 

^  statement  of  Governor  Edmund  G.  Brown  on  Tax  Reform  and  Revenue  Recommen- 
dations, transmitted  to  the  California  Legislature  on  Tuesday,  March  19,  1963, 
IJ.  14. 
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TABLE  3-6 
Number  of  Snsuranee  Tox  Assessments,  Gross  Premiums  Tax  Rate,  Taxes  Assessed 
on  Premiums,  Local  Property  Tax  Credits  Claimed,  Taxes  Assessed  on 
Underwriting   Profits,  and   Net  Taxes  Assessed,    1911-1963 


Year  of 
assess- 
ments 


Number 
of  assess- 
ments » 


1963.. 
1962.. 
1961__ 
I960.. 

1959 

1958 

1957 

1956 

1955 

1954 

1953.... 
1952.... 

1951 

1950... 
1949-.. 
1948... 
1947... 
1946 

1945.. 
1944.- 
1943.. 
1942.. 
1941.- 

1940 

1939 

1938 

1937-..- 

1936 

1935—- 

1934 

1933 

1932 

1931 

1930-- 
1929---- 
1928 

1927--- 
1926-- 
1925.-.. 
1924..-. 
1923—. 
1922--. 
1921— 
1920— 
1919-- 

1918-- 
1917-- 
1916-- 
1915— 
1914— 
1913— 
1912— 
1911  — 


Totala- 


815 
809 
767 
736 
711 
716 

e728 

828 
809 

803 
796 
782 
781 
783 
769 
755 
747 
736 

669 
649 
644 
722 
716 
721 
711 
648 
648 

677 
691 
618 
613 
600 
606 
642 
596 
557 

519 
520 
487 
433 
402 
402 
405 
355 
335 

330 
328 
316 
315 
317 
313 
285 
258 


Gross 

premiums 

tax  rate 

(percent) 


2.35 
2.35 
2.35 
2.35 
2.35 
2.35 
2.35 
2.35 
2.35 

2.35 

2.35 

2.35 

2.35 

2.35 

2.35 
82.38 
82.40 
62.45 

62.50 
62.55 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.00 

2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 

2.60 
2.60 
2.60 
2.60 
2.60 
2.00 
2.60 
2.00 
2.00 

2.00 
2.00 
2.00 
2.00 
1.75 
1.75 
1.50 
1.50 


Taxes 
assessed  on 
premiums  *> 


182,521,529 
75, .504,917 
71,235,283 
65,169,948 
,58,377,347 
53,461,244 
48,365,723 
44,476,726 
40,810,154 


Local 

property 

tax  credits 

claimed  as 

a  percentage 

of  taxes 

assessed 


6,2.57,109 
5,624,943 
5,013,263 
4,678.225 
3.886,015 
3,389.065 
3,204,242 
1,936,937 
1,602,908 

1,400,225 

1,201,601 

1,109,342 

1,062,, 569 

8.56,999 

803,618 

637,964 

.532,375 


$893,453,542 


4.6 
4.4 


40,040,521 

4.0 

35,634,480 

3.9 

(30,384,576 

4.4 

26,404,608 

4.8 

24,045,733 

4.6 

23,689,427 

3.9 

21,045,4.50 

3.7 

17,947,419 

4.1 

15,006,118 

4.3 

14,280,911 

5.6 

12,448,604 

8.4 

10,705,855 

11.1 

10,910,696 

12.2 

9,765,166 

14.6 

9,337,235 

15.9 

9,178,000 

16.6 

9,152,539 

18.6 

8,419,953 

25.0 

8,339,449 

19.0 

7,426,551 

10.8 

6,038,675 

10.9 

6,444,305 

8.6 

7,265,420 

8.6 

7,675,738 

9.1 

7,562,017 

7.0 

7,043,079 

7.6 

6,656,275 

7.0 

12.4 
12.9 
13.4 
6.1 
6.3 
4.2 
3.6 
3.8 
3.4 

3.7 
4.1 
4.0 
3.8 
4.8 
5.1 
5.6 
2.3 


Local 

property 

tax  credits 

claimed 


Taxes 

assessed  on 

underwriting 

profits " 


$4,766,754 
4,291,305 
3,854,507 
3,341,844 
3,153,605 
2,714,160 
2,278,623 
2,026,931 
1,781,071 

1,604,342 

1,393,689 

1,331,108 

1,266,639 

1,099,147 

915,103 

6770,733 

6742,767 

6650,649 

6798,892 
61,040,342 
1,187,720 
1,327,026 
1,423,682 
1,485,265 
1,522,282 
1,701,221 
2,101,365 


6.2 


775,429 
727,043 
627,891 
283,415 
244,610 
143,395 
116,311 
73,812 
54,581 

51,621 
48,750 
44,070 
40,113 
40,902 
40,914 
35,7.59 
12,160 


$55,664,106 


Net  taxes 
assessed  ^ 


$44,475 
42,206 
39,688 
20,307 
13,601 
19,843 
54,234 
83,296 
75,118 

61,743 
83,909 
123,333 
144,753 
96,719 
75,616 
69,962 
99,247 
112,839 

17,528 

12,293 

8,862 

58,012 

42,312 

15,232 

8,541 

8,203 

12,525 


1,585,835 

14,859 

802,800 

15,055 

658,425 

23,420 

551,582 

22,233 

628,330 

16,414 

701,657 

10,051 

531,820 



533,006 



463,857 



$77,799,250 
71,255,818 
67,420,464 
61,848,411 
55,2.37,343 
50,766,927 
46,141,334 
42,533,091 
39,104,201 

38,500,922 
34,324,700 
29,176,801 
25,282,722 
23,043,305 
22,849,940 
20,344,679 
17,303,899 
14,468,308 

13,499,547 
11,420,555 
9,526,997 
9,641,682 
8,383,796 
7,867,202 
7,664,169 
7,459,521 
6,331,113 

6,768,473 

6,638,806 

5,403,670 

5,914,956 

6,653,504  ' 

6,984,132 

7,030,197 

6,510,073 

6,192,418 

5,481,680 
4,897,900 
4,340,372 
4,394,810 
3,641,405 
3,245,670 
3,087,931 
1,863,125 
1,548,327 

1,354,604 

1,152,851 

1,065,272 

1,022,456 

816,097 

762,704 

602,205 

520,215 


$1,601,864 


$839,291,300 
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•  Includes  only  assessments  showing  a  tax  liability 

'  Vo'-intr^'fi'*'."^  assessments  (except  for  the  period  from  19J5,  when  the  retaliatory  tax  law  was  repealed  throueh 
1959  when  the  law  was  reestablished),  penalties  for  late  filing  or  nonfiling  of  returns!  and  adjustornlo?  prior  > ear 

°  '"ii^i'^nn^' a'*'"'  ^"^  '^'^'f'"'"^*?'  """"''"F  °J  '^'^f"^'  ^Y  Constitutional  amendment  adopted  in  1930  ocean  marine 
insurance  was  removed  from  the  scope  of  the  gross  premiums  tax  and  subjected  to  a  5  percent  tax  on  underwriting 

t  |"='"^f  .Pfn.a'ties  for  late  filing  or  nonfiling  of  returns  and  adjustments  of  prior-year  taxes 

uf:  •>       "'^"'■=*?«<'  companies  writing  disability  insurance  were  assessed  only  once.  In  all  prior  years  such  comoanies 

h    hnS'p  f  •  V^'  '"/  assessment,  the  maximum  offset  for  taxes  on  rial  estate  other  ?han  the  princiil  office 
m  the  state  was  /  5  percent  of  the  company's  IS-IO  offset  on  such  property.  The  next  year  it  was  55  nercenWhe  next 

SOute'caifoniU  s't^T^-JTy'','  °?'  ""'-^  ''^''.°i'  P""«'P^'  ^^'''  ^'^'o  bee7eUgiblef?r  offset       *'  * 

bUUKL fc.  California  State  Board  of  Equahzation,  Annual  Reports,  1961-63,  Table  12A,  p.  A-36. 


TABLE  3-7 
Principar  Office  Deduction,  Percentage  Increase 


Year 

Local  property  tax 
credits  claimed 

Amount  of  increase 
over  previous  year 

Percent  of  increase 
on  preceding  year 

1962-63... 

$4,766,754 
4,291,305 
3,854,507 
3,341,844 
3,153,605 

2,714,160 
2,278,623 
2,026,931 
1,781,071 
1,601,342 

1,393,689 
1,331,108 
1,266,639 
1,099,147 
915,103 

$475,449 
436,798 
512,663 
188,239 
439,445 

435,537 
251,692 
245,860 
179,729 
207,653 

62,581 

64,469 

167,492 

184,044 

144,370 

1961-62 

11.09 

1960-61 

11.33 

1959-60 

15.34 

1958-59 

5.97 

1957-58 

16.19 

1956-.57 

19.11 

1955-56 . 

12.42 

1954-55- -. 

13.80 

1953-54 

11.33 

1952-.53 

14.90 

1951-.52.. 

4.70 

1950-51 

5.09 

1949-50 

15.24 

1948-49 

18.73 

'^EiSkfo^tK";^^^^^  '''  "-'^'^^  -  -P-*^d  in  California  State  Board  of 


TABLE  3-8 

Estimated  Increase  in   Real   Property  Tax  Deductions   From  Gross  Premiums  Tex 
on  Basis  of  Prior  Fifteen  Years'  Experience 


Minimum  increase  projected 

Projection  based  on  a 

10-percent  increase 

Maximum  increase  projected 

Projection  based  on  a 

15-percent  increase 

Year 

Local  property  tax 
credits  claimed 

Amount  over 
previous  year 

Local  property  tax 
credits  claimed 

Amount  over 
previous  year 

1963-64 

$5,243,429 
5,767,772 
6,344,549 
6,979,004 
7,676,904 

8,444,594 

9,289,053 

10,217,958 

11,239,754 

12,363,729 

$476,675 
524,343 
576,777 
634,455 
697,900 

767,690 

844,459 

928,905 

1,021,796 

1,123,875 

$5,481,767 
6,304,032 
7,249,637 
8,337,083 
9,587,645 

11,025,792 
12,679,600 
14,581,609 
16,768,850 
19,284,175 

$715,013 

822,265 

945,605 

1,087,446 

1,250,.562 

1,438,147 
1,653,868 
1,901,949 
2,187,241 
2,515,328 

1964-65 

1965-66.    .. 

1966-67- 

1967-68 

1968-69 

1969-70 

1970-71 

1971-72 

1972-73. 

Total 

$83,566,746 

$123,979,913 
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The  projection  shown  below  based  on  the  past  five  years  experience 
corroborates  that  the  deduction  would  be  in  the  neighborhood  of  $11 
million  by  1973:  2* 


Average  increase 
9.3% 


Projected  at  9% 


Year 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 


Taxes  assessed 

on  premiums 

$53,461,244 

58,377,347 

65,169,948 

71,235,283 

75,504,917 

82,521,529 

89,948,467 

98,043,829 

108,867,774 

116,485,874 

126,969,603 

138,396,867 

150,852,585 

163,308,303 

178,006,050 

194,008,595 


Increase  as  a  percent 
Increase  over     of  previous  year's 
previous  year        taxes  assessed 


$5,095,521 

4,916,103 

6,792,601 

6,065,335 

4,269,634 

7,016,612 

7,426,938 

8,095,362 

8,823,945 

9,618,100 

10,483,729 

11,427,264 

12,455,718 

14,697,747 

16,020,545 


10.5 
9.1 

11.6 
9.3 
5.9 
9.2 

9 
9 
9 
9 
9 
9 
9 
9 
9 
9 


I 


As  Tables  3-7  and  3-8  indicate,  however,  the  local  property  tax  credits 
claimed  may  well  be  expected  to  increase  13  percent  a  year  over  the 
neTlO  years,  if  the  experience  of  the  past  15  years  serves  as  a  basis 
for  the  forecast.  REVENUE  EFFECTS 

The  statistics  reflecting  the  growth  of  the  P-i^^7^l,«,^,^^^^6^^^^^ 
deduction  indicate  that  a  minimum  of  ^PP^^.^^^f  ^  f  J,^^'?^,^'^^?,^^^^^ 
probably  be  lost  to  the  state  in  tax  revenue  m  the  ^^^xt  nine  years  it 
?hP  nrovisions  authorizing  this  deduction  are  not  rescinded.  By  1973, 
h  s'tatl  will  probably  be  losing  between  |12  andf  6^  mi  lion  ann^^^^^^ 
in  revenue  because  of  this  deduction.  (^«\Tables  3^7  and  3-8.  Thi^ 
loss  in  tax  revenue  may  amount  to  as  much  as  $123  million  between 

now  and  1974.  ^^^.^,,,c-,r^Kic 

SUMAAARY  AND  CONCLUSIONS 

The  case  against  the  principal  office  deduction  may  be  briefly  stated 

as  follows : 

1    It  serves  to  complicate  the  state's  tax  structure. 

2:  California  is  one  of  only  four  states  allowing  a  tax  f  set  ^^^^^^^^^^ 
ertv  taxes  paid  bv  insurance   companies   on  their  principal  or 
home  offices'^and  none  of  the  other  three  are  high-ranking  msur- 

3  irresults'in  a  loss  in  tax  revenue.  In  1963  this  principal  office 
deduction  amounted  to  $4,767,000  ;  and  it  is  increasing  by  approxi- 
mately $500,000  a  year.  ..        ,        ,  o    +a^   "Innnhole  " 

4  In  some  instances  this  provision  has  become  a  tax      looP^oi^. 
Only  one  out  of  seven  insurance  companies  is  m  ^  position  ^otak 
this  deduction  Of  the  761  insurance  companies  subject  to  the  state 
tax  on  gross  premiums  in  1962  only  105  owned  their  principal  or 

«-^^;^dn.ittedly  is  too  conservative  a  for^^^^^^^ 
on  premiums. 
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home  office  and  took  the  real  estate  tax  deduction.  These  insur- 
ance companies  achieved  an  average  reduction  of  11  percent  in 
their  state  insurance  tax  rates.  Thirteen  companies  using  less  than 
50  percent  of  their  buildings  took  $1.8  million  in  tax  credits;  had 
at  least  $7.3  million  in  rental  income ;  and  achieved  a  15-percent 
reduction  m  their  state  gross  premiums  tax  in  1961  because  of  the 
principal  office  deduction. 

5.  The  principal  or  home  office  deduction  is  a  subsidv.  In  many  in- 
stances the  structure  involved  is  a  multistory  offi'ce  building  or 
other  commercial  building,  only  a  ^part  of  which  is  occupied  by 
the  owner  for  insurance  purposes.  The  remainder  is  leased  to  ten- 
ants and  the  source  of  tax-sheltered  rental  income,  since  the  gross 
premiums  tax  is  levied  in  lieu  of  all  other  taxes  and  fees— state 
county  and  municipal— except  those  on  real  estate  and  motor  ve- 
hicles. Insurance  companies  receiving  the  offset  against  the  pre- 
miums tax  have  a  competitive  advantage  over  those  who  do  not. 

6.  The  principal  office  deduction  has  been  increasing  60  percent  faster 
than  the  tax  base.-^ 

7.  Removing  this  subsidy  will  most  probably  not  affect  premium 
rates  or  profits  to  any  marked  extent. 

8.  It  is  not  needed  as  an  incentive  to  attract  insurance  companies 
to  locate  principal  or  home  offices  in  California. 

9.  Its  rescission  will  serve  to  increase  the  amount  of  insurance  writ- 
ten m  California,  employment  in  the  insurance  industry  in  this 
state  and  the  state's  revenue  from  the  gross  premiums  tax. 

In  order  to  eliminate  this  deduction  it  will  be  necessary  to  amend 
the  Constitution,  since  the  provision  for  this  offset  is  contained  in  both 
the  state  Constitution  and  the  Tax  Code.  In  accordance  with  the  re- 
quirements of  paragraph  (i)  of  Section  14f  of  Article  XIII  of  the  Con- 
stitution, a  favorable  vote  of  two-thirds  of  the  members  elected  to 
both  houses  of  the  Legislature  will  be  necessarv  before  this  provision 
can  be  eliminated  from  the  Constitution. 

If  the  deduction  for  the  principal  or  home  office  real  property  tax 
IS  eliminated,  it  is  estimated  that  the  additional  revenue  resulting  for 
the  state  would  be  between  $5  and  $6  million  in  the  fiscal  year  1964-65. 
By  1970-71  the  additional  revenue  would  amount  to  a  minimum  of 
$10  million.  Over  the  next  10  years  the  minimum  of  total  additional 
revenue  for  the  state  resulting  from  the  elimination  of  the  deduction 
will  be  over  $83  million.  The  maximum  will  be  over  $120  million. 

2=  See  state  of  California  Department  of  Finance,  Budget  Division,  Highlights  of  Pro- 
posed Changes  tnthe  Insurance  Tax,  April  30,  1963  and  Insurance  Tax  Princival 
Office  Deduction,  January  31,  1964. 
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CHAPTER  IV 

RETALIATORY  TAXATION 

The  taxation  of  insurance  companies  by  states  is  unique  in  that  most 
states  have  "retaliatory"  legislation  that  in  effect  provides  that  if  one 
state  taxes  or  regulates  the  insurance  companies  of  another  more  or 
differently  than  the  second  state  taxes  or  regulates  the  insurance  com- 
panies of  the  first,  then  the  second  state  mav,  in  turn,  tax  or  reonlate 
the  insurance  companies  of  the  first  state  so  that  the  taxes  or  regula- 
tions borne  by  the  companies  are  equalized  between  the  two  states  The 
essence  of  retaliatory  legislation  is  simplv  "revenge."  ^  The  conflict 
which  occasions  the  laws  is  between  states,  not  between  domestic  and 
foreign  companies  in  the  same  state.  The  effect  of  these  statutes  is  to 
subject  insurance  companies  of  higher  taxing  and  more  strin^entlv 
regulated  states  to  retaliation  in  other  states.  Hence,  the  domestic  com^ 
panics  enduring  retaliation  because  they  are  based  in  the  higher  tax- 
ing state  have,  in  many  instances,  brought  pressure  to  bear  on  the  legis- 
latures of  their  own  state  to  keep  foreign  rates  low.^  ° 

Retaliatory  legislation  is  one  of  the  methods  that  has  been  used  by 
the  insurance  industry  to  oppose  increases  in  taxes  levied  or  the  ini- 
position  of  certain  tyipes  of  regulation  by  state  and  local  governments  ^ 

Forty-four  states  now  have  retaliatory  provisions  in  their  statutes 
relating  to  insurance  companies.  As  far  as  the  states  are  concerned  re- 
taliatory legislation  serves  two  purposes.  For  those  states  that  have 
domestic  companies,  if  there  is  any  appreciable  number  of  domestic 
companies  m  the  state,  the  purpose  is  generally  to  protect  the  domestic 
companies  from  higher  tax  rates  and  more  stringent  regulations  that 
may  be  imposed  by  other  states  on  their  operations  therein.  However, 
for  those  states  that  have  relatively  few  domestic  companies  operating 
outside  of  their  borders,  the  purpose  is  to  raise  revenue.  Retaliatorv 
laws  are  generally  applicable  to  similar  impositions  and  bases  but  the 
question  of  what  is  a  similar  imposition  or  a  similar  base  has  posed 
many  problems  since  the  retaliatory  provisions  of  the  various  states 
contain  many  dissimilarities.    (See  Figure  A-4.) 

California  is  the  only  state  in  which  the  retaliatorv  provisions  of  the 
law  are  contained  in  the  Constitution  and  only  in  California  is  it  re- 
quired that  taxes,  fees,  or  regulations  be  discriminatory  with  respect 
to  the  California  insurer  as  compared  with  a  domestic  'insurer  of  the 
other  state  or  country  before  California  may  take  retaliatory  action. 

Present  California  Provisions 

Presently,  the  retaliatory-  provisions  in  the  California  law  are  in 
paragraph  (3)  of  subsection  (f)  of  Article  XIII,  Section  14i  of  the 

^Raymond    Harris,    "Lex    Talionis,"    Examination    of   Insurance    Companies     Vol     5 
Privately  Printed,  New  York,  1955.  ' 

'Robert  S.  Felton,  "Retaliatory  Insurance  Companv  Taxation,"  The  Journal  of  Insur- 
;  ance^  September  1961,  p.  71. 

!  *Ibid. 
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Constitution;  in  Chapter  3.5,  Sections  12281  throng-la  12290  of  Part  7 
of  Division  2  of  the  Kevenue  and  Taxation  Code;  and  m  Section  685  ot 

the  Insurance  Code.  ,       ^-r-r-r     ^  c<    ^.-       i/t4  ^* 

Paragraph  (3)  of  Subsection  (f)  of  Article  XIII,  of  Section  14|  of 

the  California  Constitution  states, 

When  by  the  laws  of  any  other  state  or  country  any  taxes,  fines, 
penalties,  licenses,  fees,  deposits  of  money  or  securities  or  other 
obligations  or  prohibitions  are  imposed  on  insurers  oi  this  fetate 
doing  business  in  such  other  state  or  country,  or  upon  their  agents 
therein    in  excess  of  those  imposed  upon  insurers  of  such  other 
state  or  country  or  upon  their  agents  therein,  so  long  as  such  laws 
continue  in  force,  the  same  obligations  and  prohibitions  ot  what- 
soever kind  may  be  imposed  by  the  Legislature  upon  insurers  o± 
such  other  state  or  country  doing  business  in  this  State,  or  upon 
their  agents  herein.^ 
Chapter  3.5  which  was  added  to  Part  7  of  Division  2  of  the  Revenue 
and  Taxation  Code  in  1961  ^  provides  for  annual  retaliatory  tax  mtor- 
mation  returns;  penalties  for  the  failure  to  file  the  returns  on  time; 
the  recommendation  to  the  Board  of  Equalization  by  the  Insurance 
Commissioner  of  the  amount  of  retaliatory  tax  payable  by  each  insurer ; 
the  assessment  of  the  tax  due  by  the  Board  of  Equalization  annually; 
the  applications  for  correction  of  the  tax  due  by  insurers;  increases  or 
decreases  of  assessment ;  due  dates,  payment  of  the  tax,  interest  and  pen- 
alties for  delinquencies ;  and  deficiency  assessments.  .      .     o     . 

Section  685  of  the  Insurance  Code  which  became  effective  m  Septem- 
ber of  1959  states : 

When  by  or  pursuant  to  the  laws  of  any  other  state  or  foreign 
country  any  taxes,  licenses  and  other  fees,  in  the  aggregate,  and 
any  fines,  penalties,  deposit  requirements  or  other  material  obii- 
a-ations   prohibitions  or  restrictions  are  or  would  be  imposed  upon 
California  insurers,  or  upon  the  agents  or  representatives  of  such 
insurers  which  are  in  excess  of  such  taxes,  licenses  and  other  tees, 
in  the  aogregate,  or  which  are  in  excess  of  the  fines,  penalties,  de- 
posit requirements  or  other  obligations,  prohibitions,  or  restrictions 
directly  imposed  upon  similar  insurers,  or  upon  the  agents  or  rep- 
resentatives of  such  insurers,  of  such  other  state  or  country  under 
the  statutes  of  this  State,  so  long  as  such  laws  of  such  other  state 
or  country  continue  in  force  or  are  so  applied,  the  same_  taxes,  li- 
censes and  other  fees,  in  the  aggregate,  or  fines,  penalties  or  de- 
posit requirements  or  other  material  obligations,  prohibitions,  or 
restrictions   of  whatever  kind  shall  be  imposed  upon  the  insurers, 
or  upon  the  agents  or  representatives  of  such  insurers,  of  such 
other  state  or  country  doing  business  or  seeking  to  do  business 
in  California.  Any  tax,  license  or  other  fee  or  other  obligation  im- 
posed bv  any  city,  county,  or  other  political  subdivision  or  agency 
of  such  other  state  or  country  on  California  insurers  or  their  agents 
or  representatives  shall  be  deemed  to  be  imposed  by  such  state 
or  country  within  the  meaning  of  this  article.^ 

*  state  Board  of  Equalization,  California  Tax  on  Insurers,  1963,  p.  6. 

6  Statutes,  1961,  p.  984  ;  in  effect  March  31,  1961. 

"Added  by  Statutes  1959,  p.  4945,  in  effect  September  18,  1959. 
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Section  685  also  contains  Subsection  685.1  which  states  that  Section 
685  shall  not  apply  to  personal  income  taxes,  ad  valorem  taxes  on  real 
or  personal  property,  special  purpose  obligations  or  assessments  im- 
posed before  the  effective  date  of  the  section  by  another  state  or  foreign 
country  in  connection  with  particular  kinds  of  insurance,  other  than 
property  insurance.  However,  deductions  from  premiums  taxes  or  other 
taxes  allowed  because  of  real  estate  or  personal  property  taxes  are  to 
be  taken  into  consideration  when  determining  the  amount  of  the  re- 
taliatory tax. 

Subsection  685.2  clarifies  the  determination  of  the  domicile  of  alien 
insurers. 

Subsection  685.3  imposes  upon  the  Insurance  Commissioner  the  duty 
of  enforcing  the  provisions  of  Section  685  and  upon  the  State  Board  of 
Equalization,  the  Board  of  Control,  and  the  State  Controller,  the  duties 
of  enforcing  the  provisions  of  Section  685  that  fall  within  the  scope  of 
their  duties  and  powers. 

Subsection  685.4  makes  the  provisions  of  Section  685  applicable  to 
reciprocals,  interinsurance  exchanges,  and  fraternal  benefit  societies. 

History 

Section  14-i  of  Article  XIII  of  the  California  Constitution  authorized 
the  Legislature  to  adopt  a  retaliatory  tax  on  insurance  companies  under 
the  following  conditions:  (1)  if  taxes,  fines,  penalties,  licenses,  fees,  de- 
posits of  money  for  securities  or  other  obligations  or  prohibitions  were 
imposed  on  California  insurers  doing  business  in  another  state  or  coun- 
try, or  upon  their  agents  therein,  in  excess  of  those  imposed  upon  the 
insurers  of  the  other  state  or  country,  or  their  agents,  in  California; 
(2)  for  as  long  as  the  retaliatory  laws  of  the  foreign  state  or  country 
applying  to  California  insurers  or  their  agents  were  in  force;  and  (3) 
if  the  same  obligations  and  prohibitions  could  be  imposed  by  the  Legis- 
lature on  the  insurers  of  the  other  states  or  their  agents,  for  the 
Constitution  provided  that  the  same  ones  were  to  be  imposed.'^ 

Since  at  least  as  early  as  1872,  California  has  taxed  foreign  insurers^ 
and  a  retaliatory  tax  was  in  effect  from  1872  until  1945  when  in  re- 
sponse to  a  ruling  by  the  United  States  Supreme  Court  the  Legisla- 
ture repealed  the  retaliatory  provisions"  in  the  California  law.  In 
1959,  Chapter  2120  was  adopted  by  the  Legislature  amending  Section 
685  of  the  Insurance  Code  to  provide  for  sucli  taxes  to  be  exacted  in 
California  when  other  states  taxed  or  regulated  California  insurance 
companies  more  stringently  than  their  own  home-based  companies.  The 
1959  retaliatory  statute  was  designed  to  cover  all  foreign  insurance 
companies  from  all  states  and  countries.  However,  some  foreign  com- 
panies pointed  to  the  present  language  of  the  California  Constitution 
and  claimed  exemption  from  the  effect  of  the  statutes.i*' 

^California  Constitution,  Article  XIII,  Section  14 j,  subdivision   (f),  paragraph  3. 

8  Political  Code,  Section  C22. 

» It  was  held  in  U.S.  v.  South-Eastern  Underivriters  Association  (1944),  322  U.S  523 
that  insurance  could  be  the  subject  of  interstate  commerce.  However,  any  effect 
that  this  decision  might  have  had  upon  retaliatory  insurance  taxes  was  stayed  by 
^ongressional   action    (Prudential  Insurance   Co.   v.   Benjamin    (1946),    66    S.    Ct. 

"See  Franklin  Life  v.  State  Board  of  Equalisation,  Civil  21798,  District  Court  of  Ap- 
peals, First  Appellate  Division,  California,  Pending. 
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In  1960  the  language  of  the  statute  was  ruled  by  the  Attorney  Gen- 
eral to  be  in  conflict,  in  part,  with  the  provisions  of  the  Constitution. 
To  quote  the  Attorney  General : 

the  Constitution  expresses  the  power  of  the  Legislature  to 
impose  retaliatory  taxes  when,  by  the  laws  of  another  state,  taxes 
are  imposed  on  California  insurers  ...  in  excess  of  those  imposed 
upon  insurers  of  such  other  state.  ...  In  contrast,  the  Insurance 
Code  section  appears  to  make  the  test  for  application  of  retaliation 
on  the  basis  of  a  comparison  between  amounts  imposed  on  Calitor- 
nia  insurers  by  the  other  state  and  amounts  imposed  by  the  laws 
of  California  upon  similar  insurers  of  the  other  state  doing  busi- 
ness here.-^-"- 

He  further  stated : 

the  Insurance  Code  section  provides  that  where  the  for- 
eign  state   charges    California    companies   more   than    California 
charges  the  companies  of  that  state,  then  California  shall  retahate 
by  assessing  additional  tax  sufficient  to  bring  the  California  exac- 
tion up  to  the  amounts  which  the  foreign  state  would  charge  a 
California  company  on  the  same  business.  But  the  Constitution 
prescribes  that   California  taxing  authorities  may  do  this   only 
when  the  foreign  state  charges  California  companies  and  their 
agents  doing  business  there  more  than  it  charges^its  own  domes- 
tfc  companies  and  their  agents  in  that  state.  .  .  .^ 
Assembly^Constitutional  Amendment  27,  which  is  now  proposed,  is 
an  amendment  to  eliminate  this  conflict  and  to  prevent  foreign  insur- 
ance companies  from  not  paying  retaliatory  taxes  because  of  the  present 
wording  of  the  constitutional  provision.  In  effect,  the  proposal  is  to 
insure  that  foreign  insurance  companies  will  be  treated  m  Caiitornia 
as  California  insurance  companies  are  treated  in  the  foreign  states. 

Proposed  Consf'itut'ionaJ  Amendment 

Assembly  Constitutional  Amendment  27,  now  proposed  as  an  amend- 
ment to  subdivision  (f )  of  Section  144  of  Article  XIII  of  the  Califor- 
nia Constitution,  adopted  June  26,  1963,  with  the  Senate  concurring, 
to  be  submitted  to  the  voters  in  November  of  1964,  reads  as  follows: 

CALIFORNIA 
Regular  Session 

ASSEMBLY  CONSTITUTIONAL  AMENDMENT  No.  27* 
A  resolution  to  propose  to  the  people  of  the  State  of  California  an  amend- 
ment to  the  Constitution  of  the  State,  by  amending  suhdtviston   (f)   of 
Section  U^  of  Article  XIII,  relating  to  retaliatory  taxation  of  insurers. 
Resolved  ly  the  Assembly,  the  Senate  concurring    That  the  Legislature 
of  the  State  of  California  at  its  1963  Regular  Session  commencing  on  the 
seventh  day  of  January,  1963,  two-thirds  of  the  members  elected  to  each 
Tf  tS     two'houses  of  the  Legislature  voting  t^^-^^f'  ^-tf%rCe  be 
the  people  of  the  State  of  California  that  the  Constitution  of  the  State  be 

u  The  Tax  Digest,  First  Quarter  1964,  p.  24. 
•California  Regular  Session,  1963  Ne^v  Laws,  Page  17G5. 
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amended  by  amending  subdivision  (f )  of  Section  14f  of  Article  XIII  thereof, 
to  read: 

(f)  The  tax  imposed  on  insurers  by  this  section  is  in  lieu  of  all  other 
taxes  and  licenses,  state,  county,  and  municipal,  upon  such  insurers  and 
their  property  except : 

(1)  Taxes  upon  their  real  estate. 

(2)  That  an  insurer  transacting  title  insurance  in  this  State  which  has 
a  trust  department  or  does  a  trust  business  under  the  banking  laws  of  this 
State  is  subject  to  taxation  with  respect  to  such  trust  department  or  trust 
business  to  the  same  extent  and  in  the  same  manner  as  trust  companies 
and  the  trust  departments  of  banks  doing  business  in  this  State. 

(3)  When  by  or  pursuant  to  the  laws  of  any  other  state  or  foreign  coun- 
try any  taxes,  licenses  and  other  fees,  in  the  aggregate,  and  anv  fines, 
penalties,  deposit  requirements  or  other  material  obligations,  prohibitions 
or  restrictions  are  or  would  be  imposed  upon  California  insurers,  or  upon 
the  agents  or  representatives  of  such  insurers,  which  are  in  excess  of  such 
taxes,  licenses  and  other  fees,  in  the  aggregate,  or  which  are  in  excess  of 
the  fines,  penalties,  deposit  requirements  or  other  obligations,  prohibitions, 
or  restrictions  directly  imposed  upon  similar  insurers,  or  upon  the  agents 
or  representatives  of  such  insurers,  of  such  other  state  or  country  under  the 
statutes  of  this  State ;  so  long  as  such  laws  of  such  other  state  or  country 
continue  in  force  or  are  so  applied,  the  same  taxes,  licenses  and  other  fees, 
in  the  aggregate,  or  fines,  penalties  or  deposit  requirements  or  other 
material  obligations,  prohibitions,  or  restrictions,  of  whatever  kind  shall 
be  imposed  upon  the  insurers,  or  upon  the  agents  or  representatives  of 
such  insurers,  of  such  other  state  or  country  doing  business  or  seeking  to 
do  business  in  California.  Any  tax,  license  or  other  fee  or  other  obligation 
imposed  by  any  city,  county,  or  other  political  subdivision  or  agency  of 
such  other  state  or  country  on  California  insurers  or  their  agents  or  rep- 
resentatives shall  be  deemed  to  be  imposed  by  such  state  or  country  within 
the  meaning  of  this  paragraph  (.3)  of  subdivision  (f). 

The  provisions  of  this  paragraph  (3)  of  subdi\'ision  (f)  shall  not  apply 
as  to  personal  income  taxes,  nor  as  to  ad  valorem  taxes  on  real  or  personal 
property  nor  as  to  special  purpose  obligations  or  assessments  heretofore  im- 
posed by  another  state  or  foreign  country  in  connection  with  particular 
kinds  of  insurance,  other  than  property  insurance ;  except  that  deductions, 
from  premium  taxes  or  other  taxes  otherwise  payable,  allowed  on  account 
of  real  estate  or  personal  property  taxes  paid  shall  be  taken  into  consider- 
ation in  determining  the  property  and  extent  of  retaliatory  action  under 
this  paragraph  (3)  of  subdivision  (f). 

For  the  purposes  of  this  paragraph  (3)  of  subdivision  (f)  the  domi- 
cile of  an  alien  insurer,  other  than  insurers  formed  under  the  laws  of 
Canada,  shall  be  that  state  in  which  is  located  its  principal  place  of  business 
in  the  United  States. 

In  the  case  of  an  insurer  formed  under  the  laws  of  Canada  or  a  province 
thereof,  its  domicile  shall  be  deemed  to  be  that  province  in  which  its  head 
office  is  situated. 

The  provisions  of  this  paragraph  (3)  of  subdivision  (f)  shall  also  be 
applicable  to  reciprocals  or  interinsurauce  exchanges  and  fraternal  benefit 
societies. 

(4)  The  tax  on  ocean  marine  insurance. 

(5)  Motor  vehicle  and  other  vehicle  registration  license  fees  and  any 
other  tax  or  license  fee  imposed  by  the  state  upon  vehicles,  motor 
vehicles  or  the  operation  thereof. 

Adopted,  June  21, 1963 

Since  this  amendment  contains  the  wording  of  Section  685  of  the  In- 
surance Code  and  is  proposed  to  eliminate  the  conflict  between  Section 
685  of  the  Insurance  Code  and  the  constitutional  provision  governing 
retaliatory  taxation,  a  comparison  will  be  made  between  the  constitu- 
tional amendment  and  the  code  provision ;  and  the  effects  of  both ;  and 
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an  analysis  will  be  made  to  determine  if  the  proposed  changes  will  suc- 
ceed in  this  objective.  ■,  a  4-  ^or  ^-f  fLz, 
AssemUy  Constitutional  Amendment  No.  27  and  Section  685  of  tne 
Insurance  Code.  Paragraph  (3)  of  subdivision  (f)  in  the  amendment 
to  Section  144  of  Article  XIII  of  the  Constitution  adds  the  words  ox 
pursuant  to''\fter  the  words  -whereby"  so  that  retaliatory  action 
may  be  taken  by  this  state  in  the  cases  where  California  insurers  are 
discriminated  against  through  executive  actions  taken  pursuant  to  the 
laws  of  the  ''foreign"  state,  not  just  when  the  law  discriminates       ^^ 

"Or  foreign  country"  was  the  phrase  used  after     any  other  state 
when  the  Insurance  Code  provision  was  written.  Since  the  constitu- 
tional provision  stated  in  any  "other  state  or  country,  'it  might  have 
been  construed  as  applying  to  the  United  States.  Therefore,  the  word 
"foreign"  was  apparently  required  for  clarification. 

The  addition  of  the  words  "in  aggregate"  after  'any  taxes,  li- 
censes and  other  fees"  was  necessitated  in  order  that  a  comparison 
might  be  made  between  the  aggregate  taxes,  licenses,  and  fees,  imposed 
npmi  California  insurers  in  the  other  state  or  foreign  country  and  those 
imposed  in  California  upon  their  insurers.  These  aggregates  can,  m 
most  cases,  be  feasibly  computed  and  compared.  Without  the  words 
"in  the  aoo-rpo-ate  "  the  Insurance  Commissioner  was  being  asked  to 
compare  unlike  entities.  Comparisons  had,  at  times,_  not  only  been 
difficult  but  impossible.is  It  should  also  be  noted  that  it  had  been  held 
that  the  aggregate  of  all  taxes  had  to  be  compared  with  the _  aggregate 
of  taxes  in ^  the  other  state  to  determine  if  retaliation  was  m  order. 
The  words  "fines,  penalties,  deposit  requirements,  or  other  material 
obli.-ations,  prohibitions,  or  restrictions"  were  placed  after  the  words 
"in" the  ag^-regate"  because  these  are  not  directly  amenable  to  sum- 
mation in  dollars  and  cents  in  every  case  and  therefore  are  more  prac- 
ticably retaliated  against  separately  and  individually  rather  than  m 
the  aggregate,  and  not  necessarily  in  terms  of  money. 

The  word  "requirements"  was  added  in  the  code  after  the  word 
"deposit"  so  that  not  only  actual  deposits  made  but  whatever  deposits 
were  required  whether  they  had  as  yet  been  made  or  not  by  California 
insurers  could  be  the  object  of  retaliation.  t  <.  -ur 

The  word  "material"  was  added  in  the  code  before  the  word  obli- 
gations" because  it  had  proven  difficult  to  compare  or  assess  nonmate- 

rial  obligations.  ,  _  •  •       x       ^ 

The  word  "restrictions"  was  added  m  the  code  provision  to  pei- 
mit  California  to  retaliate  when  California  companies  were  suboect  to 
restrictions  in  other  states  in  which  they  were  doing  business,  which 
California  did  not  impose  upon  their  insurers  or  their  agents,  there 
were  many  such.  .        .         .  ^      £     ^ 

The  words  "or  would  be"  were  added  to  restrain  other  states  from 
discriminatory  impositions  upon  California  insurers  by  putting  them 
on  warning  that  if  any  discriminatory  provisions  were  applied  to  Cali- 
fornia insurers  they  could  expect  the  same  ones  to  be  applied  to  their 
domestic  insurers  doing  business  in  California. 

1.  Robert  S    Felton,  op.  cit.,  p.  72,  and  State  v.  Continental  Insurance  Company,  67 
usJ^S^cr^/crS  'coJp'AIIboI-^s,  149  Kansas  774  ;  89  p.  2d  923.  1939. 


THE  INSURANCE  TAX  63 

"Upon  California"  insurers  was  substituted  for  "insurers  of  this 
state ' '  for  clarity. 

"Or  representatives  of  such  insurers"  was  added  so  that  not  only 
agents  but  representatives  were  covered  under  this  provision.  In  some 
states  attempts  had  been  made  to  tax  representatives  rather  than  in- 
surers or  their  agents,  since  no  retaliation  was  foreseen  as  resulting 
from  the  taxing  of  representatives. ^^  New  Jersey,  for  example,  was 
one  of  these  states. 

The  phrase  "which  are  in  excess  of  such  taxes,  licenses,  and  other 
fees,  in  the  aggregate,  or  which  are  in  excess  of  the  fines,  penalties, 
deposit  requirements,  or  other  obligations,  prohibitions,  or  restrictions 
directly  imposed  upon  similar  insurers,  or  upon  the  agents  or  represent- 
atives of  such  insurers  of  such  other  state  or  country  under  the  statutes 
of  this  state,"  was  substituted  for  "in  excess  of  those  imposed  upon 
insurers  of  such  other  state  or  country  or  upon  their  agents  therein" 
to  clarify  the  provision  and  to  make  it*^more  easily  administerable  since 
it  provides  for  direct  comparisons  of  aggregates  or  of  separate  provi- 
sions that  were  directly  imposed. 

The  words  "or  are  so  applied"  were  added  so  that  retaliation  could 
be  made  for  as  long  as  discriminatory  laws  were  applied  to  California 
insurers. 

The  words  "of  whatever  kind"  were  added  after  the  words  "or  re- 
striction" to  strengthen  the  preventive  effect  of  the  provision  as  it 
applied  to  restrictions. 

But  most  important  the  word  "may"  in  the  clause  "may  be  imposed 
by  the  Legislature "  was  changed  to  "shall"  in  the  Insurance  Code 
making  the  California  provision  mandatory — rather  than  permissive. 

The  sentence  "Any  tax,  license,  or  other  fee  or  other  obligation  im- 
posed by  any  city,  county,  or  other  political  subdivision  or  agency  of 
such  other  state  or  country  on  California  insurers  or  their  agents  or 
representatives  shall  be  deemed  to  be  by  such  state  or  country  within 
the  meaning  of  this  paragraph  (3)  of  subdivision  (f)"  was  added  to 
permit  retaliation  against  local  taxes  and  to  permit  local  taxes  to  be 
included  when  computing  the  aggregate  dollar  amount  paid  in  another 
state  or  country  by  California  insurers  or  their  agents  or  representa- 
tives in  taxes,  licenses,  and  fees  so  that  this  aggregate  might  be  com- 
pared with  the  aggregate  dollar  amount  paid  in  taxes.  Licenses,  and 
fees  to  California  by  the  insurers,  and  agents,  or  representatives 
from  another  state. 

All  in  all  Section  685  of  the  Insurance  Code  is  much  stronger  and 
clearer  in  so  far  as  its  retaliatory  effects  are  concerned  than  the  ex- 
isting constitutional  provision  and  bringing  the  Constitution  into  con- 
formity with  this  section  will  serve  to  strengthen  the  retaliatory  power 
of  the  California  law,^*^  so  that  it  cannot  only  be  used  against  states  that 
have  clearly  discriminatory  legislation  favoring  their  own  insurers,  but 
against  all  states  in  which  California  companies  pay  more  in  taxes 
and  fees  or  are  under  more  severe  impositions  than  the  companies  of 

"Harris,  op.  cit.,  pp.  330-331. 

"  California  under  its  Constitution  cannot  retaliate  if  California  companies  and  do- 
rnestlc  companies  pay  the  same  rates  and  fees  and  are  subject  to  the  same  reg- 
ulations, even  if  the  taxes  or  fees  in  the  other  state  are  higher  than  those  paid 
by  the  other  states'  insurers  in  California  and  its  regulations  are  more  stringent 
than  California  regulations. 
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the  other  states  have  imposed  upon  them  in  California ;  and  it  will  fur- 
thermore eliminate  the,  conflicts  between  the  Constitution  and  the  code. 

Arguments  for  the  Amendment  (Assembly  Constitutional  Amendment 
27) 

The  arguments  presented  for  the  amendment  by  its  proponents  are  as 
follows : 

Forty-four  states,  including  California,  have  enacted  insurance 
compaiiy  retaliatorv  laws.  This  proposal  revises  the  provisions  of 
California's  Constitution  to  parallel  those  m  the  laws  of  the  4d 

other  states. 

Eetaliatorv  laws  primarily  affect  the  total  amount  of  taxes,  li- 
censes and  fees  a  foreign  insurer  must  pay  to  a  state  that  has 
higher  taxes,  licenses  and  fees  than  California,  the  retaliatory  law 
operates  automatically  to  impose  on  insurers  from  such  other  state 
the  same  higher  taxes,  licenses  and  fees  that  such  state  imposes  on 
/^oi-j-pQ-p-j-jT  Q  insiirGrs, 

The  present  California  constitutional  provision  permits  retalia- 
tion only  if  the  other  state  discriminates  between  insurers  domi- 
ciled in  that  state  and  California  insurers.  This  requirement  is 
unique  to  California,  and  is  not  in  the  law  of  any  other  state. 

The  principal  change  made  by  this  amendment  deletes  this 
unique  requirement,  so  that  California^  retaliatory  law  hereafter 
will  apply  to  insurers  from  other  states  in  the  same  m^anner  the 
other  43  states  now  apply  their  retaliatory  laws  to  California  m- 

surers. 

Additionally,  this  amendment  changes  the  language  of  Califor- 
nia's constitutional  provision  to  conform  with  that  of  the  model 
retaliatory  law,  which  model  law  was  added  to  the  California  in- 
surance Code  by  Chapter  2120,  Laws  1959,  and  has  been  included 
in  aU  modern  insurance  codes  enacted  by  other  states  since  195«. 

These  phraseolo^v  changes  prescribe  in  detail  the  rules  included 
in  this  model  law  for  determining  how  and  when  retaliation  is  to 
be  applied  Adding  these  details  to  the  Constitution  does  not 
change  the  substance  of  the  law  in  these  respects,  but  will  prevent 
any  possible  confusion  in  applying  the  Insurance  Code  retaliatory 
provisions,  and  will  promote  uniformity  in  interpreting  retaliatory 
laws  throughout  the  country.  .        . 

Including  such  details  of  insurance  company  taxation  m  tHe 
Constitution  has  been  done  in  California  since  1910.  Other  consti- 
tutional provisions  prescribe  the  tax  base  and  rate  and  limit  the 
Legislature's  power  to  change  the  rate.  Under  those  sections, 
insurance  companies  are  taxed  on  the  basis  of  insurance  premiums 
received,  a  form  of  gross  income  tax  which  results  m  $2.35  tax  on 
every  $100  premiums  naid  by  California's  residents,  less_  a  wise 
deduction  for  local  real  estate  taxes  paid  on  investments  m  Cali- 
fornia principal  office  properties. 

This  particular  constitutional  amendment  will  close  the  gap  that 
now  permits  foreign  insurers  from  some  states  to  escape  payment 
of  retaliatory  taxes  to  California,  and  will  bring  m  additional  tax 
revenue  from  such  foreign  insurers. 
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This  amendment  received  the  unanimous  vote  support  of  the 
members  of  the  California  State  Legislature  at  the  1963  session, 
and  its  adoption  by  the  people  is  recommended.  Vote  YES.^^ 

No  arguments  have  been  presented  against  the  amendment. 

As  for  the  arguments  presented :  this  amendment  will  eliminate  the 
conflict  between  the  statute,  i.e.,  Section  685  of  the  Insurance  Code 
and  the  Constitution ;  it  should  act  to  strengthen  the  retaliatory  effects 
of  the  California  laws  so  that  foreign  insurance  companies  in  the  state 
will  be  taxed  more  like  California  insurance  companies  when  they  are 
doing  business  in  other  states ;  and  it  is  true  that,  the  present  consti- 
tutional provision  does  act  to  permit  retaliation  onhj  if  another  state 
discriminates  between  insurers  domiciled  in  that  state  and  California 
insurers.  This  requirement  is  unique  to  California. 

The  amendment  will  eliminate  the  technicality  under  which  some 
foreign  insurance  companies  escaped  paj^ment  of  retaliatory  taxes  in 
California ;  ^^  and  the  amendment  will  bring  in  additional  tax  revenue. 
However,  this  revenue  will  not,  in  all  probability,  amount  to  very  much. 
(The  revenue  from  retaliatory  taxes  in  1963  was  $873,484  in  all.)  ^^ 

The  amendment  will  result  in  a  more  equitable  tax  between  Califor- 
nia and  other  states ;  however,  the  question  of  what  is  an  equitable  tax, 
in  this  instance,  is  a  very  difficult  one ;  but  it  will  mean  that  the  tax 
paid  by  foreign  insurance  companies  in  California  and  California  com- 
panies in  other  states  will  be  closer  to  being  equalized. 

RATIONALE 

The  ostensible  purpose  and  the  actual  rationale  of  the  retaliatory 
provision  merit  further  discussion  in  a  consideration  of  the  proposed 
constitutional  amendment  and  the  problems  pertaining  thereto. 

Purpose 

The  ostensible  purpose  of  the  retaliatory  provision  is  to  prevent  other 
states  from  disciminating  against  California  insurance  companies  by 
imposing  higher  taxes  or  fees  or  more  stringent  regulations  upon  Cali- 
fornia companies  than  they  do  upon  their  omi  insurance  companies. 
However,  as  it  was  pointed  out  above,  the  conflict  reflected  in  the  re- 
taliatory provisions  is  between  states  and  not  between  domestic  and 
foreign  insurance  companies.  The  fact  of  the  matter  is  that  domestic 
insurance  companies  attempt  to  keep  premiums  taxes  and  other  taxes, 
licenses,  _  fees,  penalties,  restrictions,  and  requirements  imposed  upon 
foreign  insurance  companies  in  the  state  lenient,  so  that  they  will  not 
be  discriminated  against  in  other  states.  Their  attempts,  when  suc- 
cessful, defeat  the  second  purpose  of  retaliatory  provisions,  i.e.,  the 
raising  of  revenues  by  states.  Also,  as  noted  above,  the  defensive  pur- 
pose of  the  retaliatory  provision  is  more  important  in  states  that  have 
a  relatively  high  number  of  insurance  companies,  and  California  is 
one  of  these.  The  second  purpose  is  more  important  for  those  that 
have  relatively  few  domestic  insurance  companies. 

"  statement  of  Lester  A.   McMillan,   Assemblyman,   61st  District  and  Lou  A.   Cusan- 

ovich,  Assemblyman,   64th  District,  September  19,  1963. 
^  See  Franklin  Life,  op.  cit. 
19  See  California  State  Board  of  Equalization,  Annual  Report,  1962-63,  op.cit.,  p.   16. 
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Specifically,  California  had  830  insurance  organizations,  including 
fraternal  societies  authorized  to  transact  business  m  the  state  m  19b3, 
and  out  of  this  number  147  were  domestic  companies  and  684  were 
foreign  The  revenue  from  retaliatory  taxes  is  not  a  major  part  of  the 
state  revenue,  as  evidenced  by  the  fact  that  in  1963  retaliatory  taxes 
in  California  amounted  in  total  to  only  $873,484  as  noted  above  ^o  or 
less  than  one-twentieth  of  1  percent  of  the  total  tax  revenue  for  1962. 
ActuaUy  the  revenue  to  be  obtained  from  the  retaliatory  provision,  in 
itself,  probably  does  not  justify  having  a  retaliatory  provision. 

Actual  Rationale 

The  actual  rationale  for  the  provision  is  that  the  application  of  the 
retaliatory  laws  acts  as  a  deterrent  to  state  taxation  on  the  insurance 
industry.  Section  685  of  the  Insurance  Code  is,  almost  word  by  word, 
the  "model"  provision  recommended  to  state  legislatures  by  tiie  in- 
surance industry.  . 

Felton  has  stated  "granting  the  assumptions  that  the  domestic  com- 
panies are  politically  powerful,  retaliatory  laws  help  the  insurance jn- 
dustry  in  that  the  application  of  the  laws  acts  as  a  brake  on  taxes.  " 
It  is  true  that  insurers  are  disadvantaged  by  retaliatory  taxation  pro- 
visions in  the  short  run,  for  they  usually  result  in  some  msurers  pay- 
ing more  in  taxes  in  retaliating  states.  But,  in  the  long  run,  insurers 
as  a  group  pay  less  in  taxes  because  of  these  provisions,  since  legisla- 
tors when  considering  measures  affecting  insurers,  do  consider  retalia- 
tory effects  in  instance  after  instance.  The  insurance  industry  appar- 
ently understands  this  well.^^ 

The  State  Department  of  Finance  has  stated : 

Whether  the  insurance  companies  have  sponsored  this  legislation 
or  not,  in  their  resistance  to  tax  change  they  have  benefited  by  it. 
The  home-owned  companies  in  all  but  a  half-dozen  states  are  able 
to  say  'Don't  raise  our  taxes.  If  you  do,  we  will  have  to  pay 
more  in  other  states.'  The  effectiveness  of  this  barrier  is  demon- 
strated by  the  fact  that  of  the  48  states,  only  9  increased  their  in- 
surance tax  rates  in  the  last  12  years.  They  were  Alabama,  Colo- 
rado, Georgia,  I^Iississippi,  Montana,  New  Mexico,  Oregon,  South 
Carolina  and  "Wyoming.  None  of  these  is  an  outstanding  insurance 
state.^^ 

""in^tlTe  short  run,  retaliatory  taxation  provisions  serve  to  decrease 
insurers'  profits  not  only  because  insurers  may  pay  higher  taxes  li- 
censes, fees,  or  be  subject  to  more  stringent  restrictions  m  retaliatory 
states  but  also  rates  are  not  always  set  and  approved  m  cases  where 
they  are  subject  to  approval,  with  retaliatory  taxes  fully  considered  m 
the  costs  on  which  they  are  based.  As  Felton  has  stated: 

If  taxes  are  paid  on  a  retaliatory  basis,  they  are  not  always 
passed  through  in  the  rate  structure.  If  State  A  imposes  a  greater 

«  California  State  Board  of  Equalization    Annual  Report,  1962-63.  op  cit.,  p.  16. 

21  California  Franchise  Tax  Board,  Annual  Report,  19bi,  p.  \i. 

22  Robert  S.  Felton,  op.  cit.,  pp.  77-78. 

«sStrb?partme^nt'of  Finance.  Budget  Division,  Hiahimts  of  Proposal  for   Quar- 
terly  Insurance  Tax  Payments,  May  1,  1963,  p.  6. 
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tax  burden  on  foreign  companies,  and  a  company  of  State  A  is 
operating  in  State  B  where  the  tax  burden  on  foreign  companies 
Ls  lower,  the  company  of  State  A  pays  the  higher  tax  in  State  B. 
When  the  rate  filings  are  made  in  State  B,  the  rate  cannot  include 
enough  for  taxes  paid  on  the  retaliatory  basis,  because  there  may 
be  companies  from  almost  every  other  state  operating  in  State  B 
which  do  not  pay  the  higher  tax  because  their  states  do  not 
charge  a  greater  amount  to  foreign  companies.  Therefore,  it  is  only 
the  companies  of  State  A  that  must  pay  the  higher  taxes.  Appar- 
ently, taxes  paid  under  retaliation  are  not  included  in  the  rate 
because  the  commissioner  in  State  B  cannot  be  concerned  about 
what  happens  in  other  states;  that  is.  he  is  not  concerned  with 
the  fact  that  State  A  taxes  foreign  companies  at  a  higher  rate. 
Another  reason  why  retaliatory  taxes  are  not  included  in  the  rates 
is  that  the  rate  filings  do  not  assume  all  companies  will  pay  on  a 
retaliatory  basis  for  the  same  risk.^^ 

The  longrun  effect  of  the  retaliatory  provision  on  taxes  paid  by  in- 
surers has  probably  been  to  keep  them  at  a  lower  level  than  they 
otherwise  would  have  risen  to,  as  the  material  above  indicated,  and 
consequently,  they  have  kept  premiums  lower  and  insurers'  profits 
higher  than  would  otherwise  have  been  the  case. 

SUM^URY  AND  CONCLUSIONS 

In  summary,  retaliatory  taxation  provisions  exist,  in  California  and 
in  43  other  states,  and  sub.ject  California  insurers  doing  business  in 
those  states  to  the  same  taxes,  fees,  and  regulations  that  are  imposed 
upon  the  insurers  of  those  states  doing  business  in  California.  These 
provisions  have  served  as  a  brake  on  the  taxation  of  insurance  com- 
panies. The  problem  now  is  whether  to  amend  the  Constitution  so 
that  Subdivision  (f)  of  Section  14f  of  Article  XIII  shall  be  made  to 
conform  to  Section  685  of  the  Insurance  Code,  the  "model"  provision 
approved  by  the  insurance  industry. 

It  would  appear  to  be  advantageous  at  this  time  to  make  this 
change.  A  strong  moral  ease  can  be  made  against  retaliatory  taxation 
provisions.  The  question  to  be  asked  would  be :  Should  the  principal 
of  "an  eye  for  an  eye"  rather  than  positive  ob.jectives  be  the  basis 
for  any  legislation.  However,  from  a  pragmatic  standpoint,  these  pro- 
visions do  defend  California  companies  from  a  certain  amount  of  dis- 
crimination. Consequently,  it  may  be  argued  that  California  should  not 
be  in  the  small  group  that  do  not  have  such  laws.  The  other  point  is 
that  as  long  as  we  have  these  provisions  they  may  as  well  be  strengthened 
and  made  more  effective.  The  proposed  constitutional  amendment  would, 
in  all  probability,  prove  to  be  more  effective  than  the  preceding  one 
since  it  is  stronger  and  eliminates  any  alleged  conflicts  between  the 
Constitution  and  the  provisions  of  the  code. 

2s  Robert  S.  Felton,  op.  cit.,  p.  78. 
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TABLE  4-1 
Insurance  Tax  Laws 

Outline  of  Rates  and  Other  Major  Features  of  State  Taxes 
Applied  to  Out-of-state  Insurance  Companies— 1962 


Alabama. 


Arizona 

Arkansas 

CALIFORNIA. 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 


Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky. 
Louisiana. 

Maine 

Maryland. 


Massachusetts — 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire - 
New  Jersey 


New  Mexico 

New  York 

North  Carolina. 
North  Dakota. - 

Ohio 

Oklahoma 

Oregon 

Pennsylvania — 
Rhode  Island... 
South  Carolina. 

South  Dakota.. 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washinjrton 

West  Virginia.. 

Wiscon.sin 

Wyoming 


Tax  rates,  percent 


Life 

except 
annuities 
(percent) 


S.OO 
S.OO 
2.00 
2.50 
2.35 
2.25 
1.75 
1.75 
2.00 
2.25 

2.50 
S.OO 
2.00 
S.OO 
2.00 
2.00 
2.00 
1.70 
2.00 
2.00 

2.00 
2.00 
2.00 
3.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 

S.50 
1.75 
S.50 
S.50 
S.50 
4.00 
2.25 
2.00 
2.00 
S.OO 

s.50 
2.00 
3.30 
2.25 
2.00 
2.25 
2.00 
S.OO 
2.00 
S.50 


Fire 
(percent) 


S.50 

3.00 

2.00 

2.00 

2.35 

2.25 

2.00 

5.S5 

S.S75* 

S.S5 

3.25 

S.OO 

S.50* 

S.50 

2.00 

4.75 

S.75 

4.80 

2.50 

2.00 

2.00 

3.00 

2.50* 

3.50* 

2.00 

2.25 

S.50 

2.00 

2.00 

2.00* 

S.50 
2.00* 

4.00 

S.OO 
S.OO 
4.31 
s.75 
2.00 
2.00 
4.10 

S.OO 

S.50 

5.10 

2.25 

2.00 

S.85 

2.00 

3.50 

4.375 

S.50 


Casualty 
(percent) 


3.00 
S.OO 
2.00 
S.50 
2.35 
2.25 
2.00 
1.75 
2.00 
2.25 

3.S5 
3.00 
2.00 
3.00 
2.00 
2.00 
2.00 
1.75 
2.00 
2.00 

2.00 
2.00 
2.00 
S.OO 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 

S.50 
2.00 
S.50 
S.50 
S.50 
4.00 
2.25 
2.00 
2.00 
S.OO 

S.50 
2.00 
4.S5 
2.25 
2.00 
S.85 
2.00 
S.OO 

S.50 


In  lieu 
features 


No 

No 

Yes 

Yes 

Yes 

Yes 

Partly 

Yes 

Yes 

No 

Yes 
Yes 
No 
No 
No 
No 
No 
No 
No 
Yes 

No 
No 
No 
No 
No 
Yes 
No 
No 
No 
No 

Yes 
No 
Yes 
Yes 
Yes 
Yes 
Yes 
No 
No 


Retahatory 
provisions 


No 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 
Yes 
Yes 
No 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

No 
Yes 
No 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


INO 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

•  Excluding  local  premiums  taxes  for  support  of  fire  departments,  firemen's  pensions,  etc. 
Commission. 


CHAPTER  V 

COLLECTIONS 

The  responsibility  for  overseeing  and  effecting  the  proper  payment 
and  collection  of  the  gross  premiums  tax,  and  taking  care  of  difficulties 
that  may  arise  in  the  process,  is  divided  among  three  state  agencies  in 
California,  i.e.,  the  Insurance  Commissioner,  the  State  Board  of  Equal- 
ization, and  the  Controller. 

The  Collection  Procedure 

Presently,  each  insurer  transacting  business  in  the  State  of  Cali- 
fornia files  an  annual  statement  with  the  Insurance  Commissioner.  Ac- 
companying this  statement  is  a  tax  return,  %Yhieh  must  be  filed  on  or 
before  June  15,  and  show  the  computation  of  the  amount  of  tax  for 
the  period  covered  by  the  return,  and  the  total  amount  of  any  pre- 
payments. Separate  returns  are  filed  with  respect  to  (a)  life  insurance, 
(b)  ocean  marine  insurance,  (c)  title  insurance,  and  (d)  insurance 
other  than  life  insurance  (or  life  insurance  and  disability  insurance), 
ocean  marine  iusurance  or  title  insurance.^ 

It  is  required  that  a  remittance  paj^able  to  the  Controller  for  the 
amount  of  the  tax  computed  and  shown  on  the  tax  return,  less  any 
prepayments  that  have  been  made,  accompany  the  return  when  it  is 
filed.2 

The  Insurance  Commissioner  may,  if  he  finds  there  is  good  cause 
therefor,  extend  the  time  for  filing  a  tax  return  or  paying  any  amount 
required  to  be  paid  with  the  return  for  10  days.^  The  insurer  to  whom 
an  extension  is  granted  is  required  to  pay,  in  addition  to  the  tax,  in- 
terest at  the  rate  of  one-half  of  1  percent  per  month,  or  any  fraction 
thereof,  from  June  15  until  the  date  of  payment.* 

A  duplicate  copy  of  each  tax  return  received  by  the  Insurance  Com- 
missioner is  forwarded  to  the  Board  of  Equalization.-^  The  Board  of 
Equalization  then  assesses  the  tax  due  in  accordance  with  the  data 
reported  by  the  insurer  on  his  return.^  The  Board  of  Equalization  there- 
after transmits  the  notice  of  its  assessment  to  the  Insurance  Commis- 
sioner and  the  Controller,  and  if  the  board's  assessment  differs  from 
the  amount  of  the  tax  as  computed  by  the  insurer,  notice  is  sent  to 
the  insurer.'''  When  it  makes  its  assessment,  the  Board  of  Equalization 
may  offset  an  overpayment  for  one  calendar  year  against  an  under- 
payment for  another  calendar  year,  against  penalties,  and  against  any 
interest  due  on  an  underpavTnent.^ 

As  soon  is  is  practicable  after  the  insurer  files  his  return,  the  In- 
surance Commissioner  examines  the  return  and  anv  other  information 


1  Revenue  and  Taxation  Code,  Section  12302. 

2  Revenue  and  Taxation  Code,  Section  12305. 
«  Revenue  and  Taxation  Code,  Section  12306. 
*  Revenue  and  Taxation  Code,  Section  12307. 
s  Revenue  and  Taxation  Code,  Section  12411. 
'Revenue  and  Taxation  Code,  Section  12412. 
'Revenue  and  Taxation  Code,  Section  12413. 
8  Revenue  and  Taxation  Code,  Section  12414. 

(69) 
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he  may  ha,ve  in  his  possession  pertaining  to  the  matter,  and  determines 
the  correct  amount  of  tax  for  each  particular  insurer.^  If  the  Insurance 
Commissioner  determines  that  the  amount  of  tax  disclosed  by  the  re- 
turn and  assessed  by  the  Board  of  Equalization  is  less  than  the  amount 
of  tax  disclosed  by  his  examination,  he  sends  a  written  proposal  to  the 
Board  of  Equalizalion  containing  a  deficiency  assessment  for  the 
difference.  The  proposal  sets  forth  the  basis  for  the  deficiency  assess- 
ment and  the  details  of  its  computation. ^^  ^    _ 

If  an  insurer  fails  to  file  a  return,  the  Insurance  Commissioner  may 
require  a  return.  A  notice  is  mailed  to  the  insurer  to  file  a  return  by 
a  specified  date.  Alternatively,  the  Insurance  Commissioner  may,  with- 
out requiring  a  return,  or  if  no  return  was  filed  after  a  demand  upon 
the  insurer  Avas  made,  make  an  estimate  of  the  amount  of  tax  due 
for  the  calendar  year  or  years  in  respect  to  which  tlie  insurer  f ailed_  to 
file  the  return.  The  estimate  is  made  from  any  available  information 
in  the  Insurance  Commissioner's  possession.  The  Insurance  Commis- 
sioner then  sends  a  written  proposal  to  the  Board  of  Equalization  con- 
taining a  deficiency  assessment  for  the  amount  of  estimated^  tax.  The 
proposal  sets  forth  the  basis  of  the  estimate  and  the  details  of  the 
computation  of  the  tax.^^ 

The  Board  of  Equalization  then  makes  a  deficiency  assessment  on  the 
basis  of  the  proposal  submitted  to  it  by  the  Insurance  Commissioner.^^ 
There  may  be  one  or  more  deficiency  assessments  for  one  or  more  calen- 
dar years.13  The  Board  of  Equalization  may  offset  overpayments  for  one 
year  against  underpayments,  penalties,  or  interest  on  underpayments 
for  oth'er  years  when  making  deficiency  assessments.^^  The  insurers  are 
notified  by  the  Board  of  Equalization  of  any   deficiency  assessment 

An  insurer  against  whom  a  deficiency  assessment  is  made  may  peti- 
tion for  a  redetermination  of  the  deficiency  assessment  within  30  days 
after  service  upon  the  insurer  of  the  notice  thereof,  by  filing  with  the 
Board  of  Equalization  a  written  petition  setting  forth  the  grounds  of 
objection  to  the  deficiency  assessment  and  the  correction  sought.  At  the 
time  the  petition  is  filed  with  the  Board  of  Equalization,  it  is  required 
that  a  copy  of  the  petition  be  filed  with  the  Insurance  Commissioner. 
If  a  petition  for  redetermination  is  not  filed  within  the  30-day 
period  prescribed,  the  deficiency  assessment  becomes  final  and  due  and 
payable  at  the  expiration  of  the  30-day  period.^^  .,    ,     ,      -r,       ^ 

if  the  petition  for  redetermination  is  filed  as  prescribed,  the  Board 
of  Equalization  reconsiders  the  deficiency  assessment,  and  if  the  in- 
surer has  requested  it,  grants  him  an  oral  hearing  for  the  presentation 
of  evidence  and  argument.  The  hearing ^  is  held  before  the  Board  of 
Equalization  or  its  authorized  representative.^^ 

The  Board  of  Equalization  may  decrease  or  increase  the  amount  o± 
the  deficiency  assessment  before  the  assessment  becomes  final.  However, 

0  Revenue  and  Taxation  Code,  Section  12421. 
"Revenue  and  Taxation  Code,  Section  12422. 
"Revenue  and  Taxation  Code,  Section  12423. 
12  Revenue  and  Taxation  Code,  Section  12424. 
"Revenue  and  Taxation  Code,  Section  12425. 
"Revenue  and  Taxation  Code,  Section  124_^6. 
«  Revenue  and  Taxation  Code,  Section  12427. 
"Revenue  and  Taxation  Code,  Section  12428. 
"Revenue and  Taxation  Code,  Section  12429. 
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the  amount  may  only  be  increased  if  a  claim  for  the  increase  is  made 
by  the  Insurance  Commissioner  or  the  Board  of  Equalization  at  or  be- 
fore the  hearing  referred  to  above. ^^  The  order  or  decision  of  the  Board 
of  Equalization  upon  a  petition  for  redetermination  of  a  deficiency  as- 
sessment becomes  final  30  days  after  a  notice  thereof  is  served  on  the 
insurer.  1^  Copies  of  each  notice  of  a  deficiency  assessment  made  by  the 
Board  of  Equalization  are  transmitted  to  the  Insurance  Commissioner 
and  the  Controller.  The  Controller  keeps  a  record  of  all  the  assess- 
ments and  any  payments  made  thereon. ^'^ 

Any  amounts  of  taxes,  interest  and  penalties  not  remitted  to  the  In- 
surance Commissioner  with  the  original  return  of  the  insurer  are  pay- 
able to  the  Controller.2^ 

An  insurer  who  fails  to  pay  any  tax,  except  a  tax  determined  as  a 
deficiency  assessment  by  the  Board  of  Equalization,  within  the  time 
required,  pays  a  penalty  of  10  percent  of  the  amount  of  the  tax, 
in  addition  to  the  tax,  plus  interest  at  the  rate  of  i  of  1  percent  per 
month,  or  any  fraction  thereof,  from  June  15  of  the  year  in  which  the 
tax  became  due  and  payable  until  the  date  of  payment.-^ 

A  similar  provision  applies  to  deficiency  assessments  except  that 
the  10  percent  applies  to  the  deficiency  assessment  exclusive  of  in- 
terest and  penalties  and  no  interest  need  be  paid  on  penalties.^s 
When  a  deficiency  assessment  is  made  on  the  basis  of  a  proposal  sub- 
niitted  by  the  Insurance  Commissioner  concerning  the  taxes  of  an 
insurer  who  failed  to  file  a  return,  a  penalty  of  10  percent  of  the 
amount  of  the  deficiency  assessment  is  added  to  the  tax  due.-^  A  similar 
penalty  is  applied  when  a  deficiency  assessment  is  made  on  the  basis 
of  a  proposal  submitted  by  the  Insurance  Commissioner  concerning 
an  underestimate  of  the  tax  due  where  the  deficiency  was  due  to  neg- 
ligence or  disregard  of  the  applicable  rulings  without  intent  to  de- 
fraud on  the  part  of  the  insurer.^^  If  fraud  was  involved,  the  penalty 
becomes  25  percent  of  the  amount  of  the  deficiency  assessment  and  is 
in  addition  to  anj^  other  penalties  that  may  have  been  imposed.^*^ 

The  Controller  may  at  any  time  within  four  years  after  any 
amount  of  tax  becomes  due  and  payable,  and  at  any  time  within  two 
years  after  any  deficiency  assessment  of  tax  becomes  due  and  payable, 
bring  an  action  to  collect  the  delinquent  taxes,  and  any  interest  and 
penalties  owing.-^  The  action  is  prosecuted  by  the  Attorney  General.^s 
In  the  action  a  certificate  of  the  Controller  or  of  the  Secretary  of  the 
Board  of  Equalization,  showing  unpaid  against  an  insurer,  may  be 
used  in  evidence.-^ 

The  Controller  may  recover  any  refund  which  has  been  erroneously 
made  or  any  credit  which  has  been  erroneously  allowed  in  a  court 
aetion.^"^ 

18  Revenue  and  Taxation  Code,  Section  12430. 
i»  Revenue  and  Taxation  Code,  Section  12431. 
2«  Revenue  and  Taxation  Code,  Section  12435. 
^Revenue  and  Taxation  Code,  Section  12601. 

22  Revenue  and  Taxation  Code,  Section  12631. 

23  Revenue  and  Taxation  Code,  Section  12632. 
2*  Revenue  and  Taxation  Code,  Section  12633. 
25  Revenue  and  Taxation  Code,  Section  12634. 
2«  Revenue  and  Taxation  Code,  Section  12635. 

27  Revenue  and  Taxation  Code,  Section  12676. 

28  Revenue  and  Taxation  Code,  Section  12678. 
28  Revenue  and  Taxation  Code,  Section  12681. 
«>  Revenue  and  Taxation  Code,  Section  12691. 
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The  Controller,  between  December  10  and  December  15,  transmits 
an  annual  statement  to  the  Insurance  Commissioner  showmg  the 
names  of  all  insurers  that  failed  to  pay  any  tax  that  became  delinquent 
in  the  preceding-  June  on  or  before  December  10,  or  any  tax  which  has 
been  unpaid  for  more  than  30  days  from  the  date  it  became  due  and 
payable  as  a  deficiency  assessment.  The  statement  shows  the  amount  of 
the  tax,  interest,  and  penalties  due  from  each  insurer. 

The  Insurance  Commissioner,  after  a  hearing,  revokes  the  certif- 
icates of  authority  for  insurers  which  do  not  establish  to  his  satisfac- 
tion at  or  before  the  hearing,  that  taxes,  interest,  and  penalties  due 
have  been  paid.^^  An  insurer  whose  certificate  of  authority  has  been 
revoked  may  have  the  certificate  restored  by  the  Insurance  Commis- 
sioner during  the  period  for  which  it  was  issued  ^l^'\^^y'f^^^Z 
the  insurer  of  all  taxes,  interest,  and  penalties  due  and  a  fee  of  $10  to 
the  Insurance  Commissioner.=^=^  -,    .i     -d  ,^,i 

If  an  amount  in  excess  of  $250  has  been  illegally  assessed,  the  Board 
of  Equalization  records  this  fact  and  certifies  to  t^e^t^te  Board  of 
Control  the  amount  assessed  in  excess  of  the  amount  that  should  have 
been  assessed  legally  and  the  insurer  against  whom  the  assessment  was 
made.  If  the  State  Board  of  Control  approves,  it  authorizes  the^  can- 
cellation of  the  amount  upon  the  records  of  ^l^e  Controller  and  the 
Board  of  Equalization.  If  an  amount  not  exceeding  $250  has  been 
illegally  assessed,  the  Board  of  Equalization,  _  without  certifying  this 
fact  to  the  State  Board  of  Control,  authorizes  the  cancellation  of 
the  amount  upon  the  records  of  the  Controller  and  the  State  Board 
of  Equalization.  The  State  Board  of  Equalization  mads  a  notice  to 
the  insurer  of  any  authorized  cancellation.^^  -,  ,      ,i. 

If  the  Insurance  Commissioner  discovers  an  amount  assessed  by  tlie 
Board  of  Equalization  which  he  believes  to  be  illegally  assessed,  he 
notifies  the  Board  of  Equalization  of  this  fact  m  writing  and  sends 
them  a  statement  containing  any  information  he  may  have  concern- 
ing the  correctness  of  the  assessment.^-^  .        •  ^       ^ 

If  the  Board  of  Eoualization  determines  that  any  tax,  interest,  or 
penaltv  has  been  paid  more  than  once  or  has  bee^  erroneously  or  ■ 
illegally  collected  or  computed,  the  Board  of  Equalization  notes  the 
fact  in  its  records  and  certifies  to  the  Board  of  Control  the  amount 
of  the  taxes,  interest,  or  penalties  collected  m  excess  of  what  was 
legally  due,  and  from  whom  they  were  collected  or  by  whom  paid. 
If  approved  by  the  Board  of  Control  the  excess  is  certified  to  the 
Controller  for  credit  or  refund.  If  the  amount  involved  is  less  than 
$250  the  Board  of  Equalization  may  certify  the  amount  to  the  Con- 
troller for  credit  or  refund  without  obtaining  approval  from  the 
State  Board  of  Control.  The  Controller,  when  he  receives  a  certi- 
fication for  a  credit  or  refund,  credits  the  insurer,  deducting  the 
credit  or  refund  from  anv  amounts  due  and  payable,  and  it  there  is 
an  excess  over  such  amounts,  refunds  the  balance.^^  A  credit  or  re- 
fund must  be  allowed  or  approved  within  four  years  aft^r  June  15 
of  the  year  following  the  year  for  which  the  overpayment  was  made 

»  Revenue  and  Taxation  Code,  Section  12801. 
»2  Revenue  and  Taxation  Code,  Section  1^»0^- 
»a  Revenue  and  Taxation  Code,  Section  1280^5. 
»» Revenue  and  Taxation  Code,  Section  1^9^i- 
3-- Revenue  and  Taxation  Code,  Section  1295/. 
3«  Revenue  and  Taxation  Code,  Section  12977. 
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or  within  six  months  after  the  date  a  deficiency  assessment  became 
final,  or  after  six  months  from  the  date  of  the  overpayment,  which- 
ever period  expires  the  later,  nnless  a  claim  for  a  refund  or  credit 
is  filed  witli  the  Insurance  Commissioner  of  the  Board  of  Equaliza- 
tion before  the  expiration  of  the  periods  noted.^"  If  the  claim  for  a 
refund  or  a  credit  is  presented  to  the  Insurance  Commissioner,  he 
transmits  it  to  the  Board  of  Equalization  together  with  a  statement  of 
any  information  he  may  have  concerning  a  subject  of  the  claim.^^^ 

Interest  is  allowed  upon  the  amount  of  any  overpayments  of  in- 
surers' taxes  at  the  rate  of  6  percent  per  annum  from  the  due  date 
of  the  tax  for  the  year  for  which  the  overpayment  was  made.  No  in- 
terest is  paid  to  the  insurers  on  refunds  or  credits.^^  However,  if  the 
Board^  of  Equalization  determines  that  any  overpayment  has  been 
made  intentionally  or  made  where  there  was  no  reasonable  legal  liabil- 
ity, no  interest  is  allowed  on  the  overpayment.^^  Claimants  may  sue 
the  Board  of  Equalization  when  there  is  disagreement  on  claims  for 
refunds  or  credits  upon  which  the  Board  of  Equalization  has  taken 
action.^^ 

In  summary,  then,  the  Insurance  Commissioner,  who  is  also  respon- 
sible for  the  enforcement  of  all  state  regulations  concerning  insurers, 
receives  annual  statements  from  all  insurers,  conducts  periodic  audits 
of  insurers,  and  receives  the  tax  returns,  which  he  examines  for  ac- 
curacy, and  the  insurers'  checks  in  payment  of  their  taxes,  which  he 
deposits  in  the  bank  to  the  account  of  the  Controller.  The  Board 
of  Equalization  assesses  the  tax  due  from  insurers  on  the  basis  of  the 
return  and  the  Insurance  Commissioner's  findings.  The  board  sends 
a  notice  of  each  assessment  to  the  Insurance  Commissioner  and  the 
Controller.  The  Insurance  Commissioner,  after  the  tax  is  assessed, 
when  he  examines  the  return,  determines  if  there  are  deficiencies  in 
the  assessments  and  notifies  the  Board  of  Equalization  if  there  are,  or 
of  estimated  taxes  due  when  no  returns  are  filed.  The  Board  of  Equal- 
ization considers  and  rules  on  deficiency  assessments.  The  Controller 
brings  action  to  collect  delinquent  taxes  and  submits  an  annual  report 
of  delinquent  insurers  to  the  Insurance  Commissioner.  The  Insurance 
Commissioner  is  responsible  for  revoking  insurers'  certificates  to  do 
business  and  restoring  them  when  they  have  taken  care  of  any  delin- 
quencies. If  there  has  been  an  illegal  assessment  in  excess  of  $250,  the 
State  Board  of  Control  must  authorize  its  cancellation.  If  the  illegal 
assessment  is  less  than  $250,  the  State  Board  of  Equalization  alone 
may  authorize  its  cancellation. 

If  the  Insurance  Commissioner  discovers  a  Board  of  Equalization 
assessment  which  he  believes  to  have  been  illegally  assessed,  he  notifies 
the  Board  of  Equalization.  If  the  Board  of  Equalization  discovers  any 
erroneous  or  illegal  computations  or  collections,  it  notes  the  fact,  noti- 
fies the  Board  of  Control,  and  any  excess  is  credited  or  refunded  by 
the  Controller.  If  the  amount  is  under  $250  the  Controller  will  make 
the  credit  or  refund  upon  receipt  of  a  certificate  from  the  Board 
of  Equalization  without  any  further  certification  being  required.  If  a 

2^  Revenue  and  Taxation  Code,  Section  12978. 
•"^  Revenue  and  Taxation  Code,  Section  12982. 
39  Revenue  and  Taxation  Code,  Section  12983. 
*"  Revenue  and  Taxation  Code,  Section  12984. 
*i  Revenue  and  Taxation  Code,  Section  13103. 
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claim  for  a  refund  or  a  credit  is  presented  to  the  Insurance  Commis- 
sioner, he  transmits  it  to  the  Board  of  Equalization.  ..■,-, 
In  conclusion,  it  would  seem  that  having  three  agencies  involved 
in  the  collection  of  the  gross  premiums  tax  makes  for  some  undue 
complication.  One  of  the  problems  occasioned  therefrom  arises  from 
the  fact  that  the  insurer,  on  many  matters,  has  to  correspond  with 
all  three  agencies. 
Proposed  Changes  in  Collection  Procedure 

Under  existing  law,  as  noted  above,  insurers'  tax  returns,  together 
with  a  remittance  payable  to  the  State  Controller  for  the  amount  of 
tax  shown  thereon,  are  submitted  to  the  Insurance  Commissioner  on 
June  15  The  State  Board  of  Equalization  assesses  the  tax,  as  required 
by  the  Constitution,  and  the  Controller  records  all  tax  payments,  and 
collects  the  taxes  whether  they  be  delinquent  or  not. 

It  has  been  proposed  that  all  regular  (nonretaliatory)  insurance 
tax  returns  be  submitted  to  the  Insurance  Commissioner  by  April 
1-  that  the  commissioner  notify  the  Board  of  Equalization  of  the 
amounts  due  by  May  15;  that  the  Board  of  Equalization  assess  the 
taxes  and  notify  the  insurers  of  the  amounts  due  by  June  1;  and  that 
the  Insurance  Commissioner,  rather  than  the  State  Controller,  collect 
the  taxes  by  June  15.  The  bill  proposed  further  provided  that  the  In- 
surance Commissioner  be  responsible  for  collecting  all  such  amounts 
not  more  than  two  years  delinquent.^^ 

The  proposed  bill  also  deleted  the  existing  10-percent  penalty  tor 
delinquent  tax  payments  and  substituted  a  sliding  scale  depending 
upon  the  amount  of  tax.  There  was  also  a  provision  reducing  the 
minimum  penalty  for  the  late  filing  of  retaliatory  tax  information 

■pp-j-in  pvi  g 

Section  144(h)  of  the  California  Constitution  requires  that  the  tax 
on  insurers  be  assessed  by  the  State  Board  of  Equalization.  The  pro- 
posed bill  would  eliminate  the  requirement  that  the  Insurance  Com- 
missioner send  the  Board  of  Equalization  a  copy  of  the  tax  re- 
turn The  Board  of  Equalization  would,  therefore,  be  assessing  the' 
tax  in  accordance  with  a  list  or  roll  forwarded  by  the  Insurance  Com- 
missioner without  any  other  supporting  evidence.  This  would,  in  et- 
fect  reduce  the  assessing  function  to  a  so-called  clerical  or  ministerial 
act  'This  then,  raises  the  question  as  to  why  the  Insurance _  Commis- 
sioner could  not  assess  the  tax  as  well.  In  fact,  if  simplification  is  the 
obieetive,  this  might  be  considered. 

Under  present  law  the  Controller  is  responsible  for  collection  of 
the  insurance  tax.  maintaining  the  records,  showing  the  status  o±  all 
assessments  and  payments,  and  bringing  necessary  court  actions  tor 
collection  of  delinquencies.  The  Insurance  Commissioner  is  frequently 
involved  in  this  litigation.  The  proposed  bill  states : 

The  commissioner  shall  be  responsible  for  the  collection  of  all 
taxes,  interest  and  penalties  that  are  not  more  than  two  years 
delinquent  and  shall  conduct  all  correspondence  with  insurers  in 
respect  thereto,  and  all  such  amounts  shall  be  made  payable  and 
be  paid  to  the  commissioner.   The  commissioner  shall  promptly 

*»  Assembly  Bm  2901  (Thomas),  1963  General  Session. 
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advise  the  Controller  of  all  such  amounts  received.  All  such 
amounts  more  than  two  years  delinquent  shall  be  promptly  re- 
ported by  the  commissioner  to  the  Controller  and  the  Controller 
shall  thereafter  be  responsible  for  the  collection  thereof. 

The  question  might  well  be  raised  again  as  to  whether  it  might  not  be 
feasible  to  have  one  agency  responsible  for  the  examination  of  the  tax 
rate,  the  asses-sment  and  the  collection  of  the  tax.  The  only  theoretical 
problem  that  arises  in  connection  with  this  proposal  is  the  question 
of  whether  a  regulatory  ap-ency  should  be  the  agency  that  also  assesses 
and  collects  taxes  due  from  the  firms  that  it  regulates  and  supervises. 
There  is  no  strong  argument  against  it  doing  so  in  the  literature.  In 
several  states  the  Ins;urance  Commissioner  has  very  wide  powers  and 
discretion  insofar  as  the  control,  supervision,  and  direction  of  all  in- 
surance business  in  the  state  is  concerned,  and  insofar  as  the  de- 
termination, assessment,  and  collection  of  the  insurance  tax  is  concerned. 
Checks  for  the  insurance  tax  are  in  many  states  made  payable  to  the 
State  Treasurer  or  Department  of  Taxation  or  Eevenue,  but  oftentimes, 
other  than  one  of  these,  no  state  agency  is  concerned  with  the  tax.^^ 
In  some  cases  taxes  are  paid  to  the  State  Tax  Commission.*^ 

The  proposed  bill  required  insurance  companies  to  file  premium  tax 
returns  on  or  before  April  1.  The  Insurance  Commissioner  would  then 
prepare  a  roll  or  list  of  amounts  to  be  assessed  by  the  Board  of  Equal- 
ization and  propose  the  assessments  to  the  Board"  of  Equalization  on  or 
before  May  15.  The  Board  of  Equalization  would  be  required  to  assess 
the  tax  in  accordance  with  the  list  and  transmit  notices  of  its  individual 
assessments  to  each  insurer  before  June  1.  The  annual  tax  would  then 
be  payable  to  the  In.surauce  Commissioner  on  or  before  June  1-5. 

It  must  be  noted  that  Assembly  Bill  2901  preceded  the  enactment  in 
1963  of  the  quarterly  prepayment  system,  which  added  three  more 
dates  to  the  insurers'  tax  reporting  time  table.  Insurance  companies 
will  be  making  quarterly  installment  payments  as  of  June  15,  Septem- 
ber 15,  December  15,  and  March  15  for  their  business  in  the  preceding 
calendar  quarters.  The  annual  return  will  continue  to  be  made  June 
15  together  vrith  any  adjustment  due  for  the  previous  business  year 
and  not  included  within  the  prepayment  installments.  To  add  an  addi- 
tional date  to  the  time  table  insurers  must  follow  seems  unduly  com- 
plicating. 

As  to  the  proposal  that  each  insurer  be  notified  of  his  assessment,  it 
should  be  noted  that  most  of  the  assessments  are  made  in  the  same 
amounts  as  are  self-reported  by  insurers.  Notices  of  adjustments  up- 
ward or  downward  are  presently  given.  There  seems  no  point  in  hav- 
ing the  Board  of  Equalization  required  to  notify  insurers  of  an  assess- 
ment in  the  same  amount  as  was  reported  due  by  the  insurer. 

As  to  the  roll  system,  i.e.,  having  the  Board  of  Equalization  assess 
in  accordance  with  a  list  or  a  roll,  as  proposed  for  the  premium  tax 
in  Assembly  Bill  2901,  this  system  was  abandoned  by  the  Legislature 
in  the  amendments  to  the  insurance  tax  law  adopted  in  1961.  No  reason 
is  apparent  why  it  should  be  brought  back. 

^  See  State  of  New  York,  Insurance  Department,  Fees  and  Taxes  Charged  Insurance 
Companies  Under  the  Laws  of  New  York,  together  with  abstracts  of  fees,  and 
other  requirements  of  other  states.  1964. 

"  Ibid.,  p.  3. 
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Assembly  Bill  2901  also  proposed  to  delete  the  existing  10-percent 
penaltv  for  delinquent  tax  pajanents  and  substitute  a  sliding  scale 
depending  upon  the  amount  of  the  tax.  This  provision  would  have  the 
effect  of  reducing  penalties  but  might  a  better  solution  to  the  penalty 
^rob  em  not  be  keeping  the  existing  10-perceiit  penalty  for  dehnquent 
Lx  payments  but  providing,  as  is  done  m  the  case  of  the  f  les  ax 
thatVhere  there  is  sufficient  cause  for  the  delinquency,  the  penalty 

'°Tt^mSmum  penalty  provision  for  the  late  filing  of  retaliatory  tax 
information  returns  was  also  reduced  by  the  proposed  bill  The  present 
minimum  penaltv  is  $50  per  day,  while  the  proposed  penalty  was  $100 
for  each  15-dav  period  or  fraction  thereof.  No  change  was  made  m  the 
maximum  penalty  of  $500.  The  proposed  change  was  apparently  de- 
signed to  relieve  the  problem  of  the  penalty  being  unduly  harsh  m 
a  f^w  cases  This  section  -  has  a  very  minor  revenue  effect  and  no  strong 
aro-ument  against  it  can  be  found.  .    . 

In  summarv  the  bill  proposed  that  the  Insurance  _  Commissioner  be 
responsible  for  collecting  the  premiums  tax.  Having  him  entirely 
responsible  for  the  assessment  and  collection  of  the  tax  might  well  be 

'To'^ad'^ntage  appears  to  accrue  from  the  proposed  ^^nding  of  a  roll 
of  taxes  due  from  the  Insurance  Commissioner  to  the  Board  of  Equal- 
ization for  assessment.  Nor  does  there  seem  to  be  any  advantage  at- 
tached to  adding  another  date  on  which  insurers  must  file  premmra 
tax  returns,  nor  in  notifying  insurers  of  their  assessments  when  taxes 
have  been  computed  correctly  and  in  the  same  amount  as  was  assessed^ 
Substituting  a  sliding  scale  of  penalties  m  place  of  the  existing 
lOiiercent  penalty  in  order  to  mitigate  the  harshness  of  the  penalty 
proSn  m^v  no[be  the  best  solution  to  the  problem  of  making  the 
penalty  mor^  appropriately  lenient.  AVaivmg  the  penalty  m  excep- 
Wl  cases  where  sufficient  cause  for  delinquency  appears  to  exist, 

"tktL'~^aUrfor  the  late  filing  of  retaliatory  tax  informa- 

^^V^S^cMn^l^lT^vJ^S't?:^  that  the  collection 

procedure  is  in  need  of  further  simplification. 

«  Revenue  and  Taxation  Code,  Section  12282. 


CHAPTER  VI 

SUMMARY  AND  CONCLUSIONS 

The  gross  premiums  tax  on  insurance  companies  is  an  excise  tax.  In- 
surance is  a  commodity  and  the  only  portion  of  insurance  that  can 
be  properly  defined  as  being  savings  is  that  part  of  life  insurance  pre- 
miums which  adds  to  cash  reserves  of  insurance  policies. 

The  gross  premiums  tax  in  California  evolved  into  its  present  form 
over  a  period  of  years  beginning  in  1862  when  the  first  tax  of  this 
nature  was  placed  on  foreign  insurance  companies.  The  principal  office 
deduction  dates  back  to  1911.  The  gross  premiums  tax  rate  has  re- 
mained at  the  same  level  since  1948  except  for  the  reduction  in  the 
tax  on  pension  or  profit-sharing  plans  which  became  effective  in  1962 
and  the  temporary  reduction  from  2.35  percent  to  2.33  percent  for  the 
years  1964-67  to  compensate  for  the  actuation  of  the  prepayment  plan 
in  1964. 

Consumers  bear  the  full  burden  of  the  insurance  premiums  tax  ex- 
cept in  those  cases  where  the  tax  has  been  increased  subsequent  to  the 
writing  of  policies,  and  premium  rates  cannot  be  changed  until  the 
policy  is  renewed  or  a  new  policy  is  written.  Since  nonlife  insurance 
policies  are  renewed  or  replaced,  generally,  within  five  years  after  they 
are  written,  this  exception  does  not  apply  to  a  large  number  of  poli- 
cies. 

The  gross  premiums  tax  is  no  more  inequitable  than  any  other  ex- 
cise tax.  Because  more  insurance  is  bought  by  higher  than  lower  in- 
come groups,  this  tax  tends  to  be  progressive.  California  insurers,  ex- 
cept for  those  that  do  not  benefit  from  the  principal  office  deduction, 
seem  to  be  treated  equitably  under  the  provisions  of  the  existing  law. 
The  tax  rate  in  California  is  higher  than  in  some  other  states,  and  it 
is  higher  than  the  rate  in  New  York,  the  only  other  state  that  pro- 
vides a  close  parallel  for  comparison  with  California  (California  and 
New  York  are  the  two  highest  ranking  insurance  states  in  the  United 
States  and  are  far  and  above  all  other  states  both  in  insurance  poli- 
cies outstanding  and  insurance  being  written),  but  it  is  not  appreciably 
higher,  and  it  is  lower  than  the  average  tax  rates  on  fire  and  casualty 
insurers  in  all  50  states. 

Insurers'  sales  volume  and  profits  do  not  suffer  to  any  significant 
extent  because  of  the  gross  premiums  tax,  nor  does  the  tax  appreci- 
ably affect  California  insurers'  competitive  position  as  compared  with 
insurers  of  other  states  to  any  appreciable  extent. 

The  gross  premiums  tax  is  the  fifth  highest  revenue  source  for 
the  state  of  California.  It  yields  more  in  this  state  than  it  does  in 
any  other  state  in  the  United  States.  The  revenue  from  this  tax  source 
can  be  increased  if  the  principal  office  deduction  is  eliminated. 

There  is  no  way  to  justify  the  principal  office  deduction  on  economic 
grounds.  It  is  a  deduction  of  real  property  taxes  paid,  which  all  other 
firms  ovming  real  property  also  pay  and  for  which  they  receive  no 
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deduction,  from  an  excise  tax.  It  cannot  be  justified  purely  on  the 
oTOunds  tliat  it  is  necessary  to  attract  insurers  to  locate  m  Calitorma, 
because  insurers  are  attracted  primarily  by  the  fact  that  there  is  m- 
suranee  to  be  written  in  California  and  maintaining  a  principal  or 
home  office  in  California  gives  them  an  advantage  m  obtaining  this 
business  and  processing  it  economically.  It  certainly  is  not  needed  to 
encourage  the  building  of  office  buildings  by  insurers  (judging  by 
the  vacancy  rate  for  office  space  in  California).      _ 

The  elimination  of  the  principal  office  deduction  will  have  little  or 
no  effect  on  insurance  rates  and  little  or  no  effect  on  insurers  profi.s 
from  the  writing  of  insurance. 

As  to  the  retaliatory  provisions  contained  m  the  Constitution  ana 
the  Insurance  Code,  they  have  been  effective  in  the  prevention  of  the 
raising  of  the  premiums  tax  rate  in  California  and  m  other  states. 
However,  as  long  as  the  majority  of  other  states  have  retaliatory  pro- 
visions California  insurers  would  have  justifiable  complaints  it  there 
were   no   retaliation   against   the   insurers   of   states   which   retaliate 

against  California.  x    t_  •+• 

Nonetheless,  philosphically,  retaliation  does  not  seem  to  be  a  positive 
doctrine  upon  which  legislation  should  be  based. 

The  most  feasible  of  alternatives  to  the  premiums  tax  is  an  income 
tax.  However,  only  four  states  have  an  income  tax  that  applies  to 
insurers.  This,  however,  should  not  preclude  further  study  of  this 
method  of  taxation  for  insurers,  since  insurers'  profits  are  not  taxed 
by  the  state.  There  are  no  insurmountable  difficulties  to  the  working 
out  of  the  mechanics  or  the  imposition  of  an  income  tax,  especially  it 
the  federal  pattern  of  the  taxation  of  insurance  companies  is  followed, 
and  the  tax  is  simply  a  percentage  of  the  federal  tax.  _ 

The  collection  procedure  for  the  premiums  tax  is  unduly  compli- 
cated Further  consideration  should  be  given  to  having  the  Insurance 
Commissioner  be  responsible  for  its  assessment  and  collection,  or  alter- 
natively, treating  it  in  the  same  way  as  the  sales  tax  insofar  as  its  col- 
lection procedure  is  concerned,  but  the  second  alternative  would 
probably  only  be  feasible  if  and  when  a  Department  of  Revenue  and 
Taxation  were  established. 
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FIGURE  A-2 
Tax  Base  for  Premiums  Tax* 

Fifty  States  and  the  District  of  Columbia 


State 


Tax  baset 


Alabama     ..   .   _ 

Direct  premiums,  less  returns 

Less  returns  and  reinsurance 

Less  reinsurance,  returns,  dividends,  and  cancellations 

Less  dividends  and  returns 

Less  reinsurance,  returns  and  dividends 

Less  reinsurance  and  returns 

Tax  on  net  direct  premiums 

Leis  dividends,  returns,  and  reinsurance 

Less  reinsurance  and  returns — domestic  companies  cannot  deduct  reinsurance 

Alaska  .   _. 

Arizona 

Arkansas  - 

CALIFORNIA 

Colorado  . 

Connecticut      _   .. 

Florida 

Georgia 

Hawaii 

Less  returns  and  reinsurance 

Less  returns,  dividends,  coupons,  cancellations,  and  reinsurance 

Idaho , 

Illinois . 

Indiana 

Less  dividends  and  reinsurance  and  returns  (or  retaliatory  tax  if  greater) 

Less  returns  and  dividends 

Less  returns,  dividends,  and  reinsurance 

Less  returns  and  reinsurance 

Iowa -. 

Kentucky 

Maine      

Less  returns  and  dividends 
Less  returns  and  dividends 
Less  returns  and  dividends 
Less  returns  and  reinsurance 

Massachusetts 

Mississippi 

Less  reinsurance,  dividends,  returns,  and  cancellations 
Less  returns  and  dividends 

Montana 

Less  returns  and  dividends 

Less  returns  and  reinsurance 

Less  returns  and  dividends 

Less  statutory  percentage  of  franchise  and  property  tax  paid 

Less  returns,  dividends,  and  reinsurance 

Less  returns,  dividends,  and  reinsurance 

Less  returns  and  reinsurance 

Less  returns  and  reinsurance 

Nevada 

New  Hampshire 

New  Jersey  . 

New  Mexico.     

New  "i  ork 

North  Carolina 

North  Dakota 

Ohio.. 

Less  cancellations,  dividends,  and  membership  fees 

Less  returns,  dividends,  and  reinsurance 

Less  returns,  reinsurance,  and  di\'idends 

Less  returns,  dividends,  and  reinsurance 

Less  returns,  di\'idends,  and  premiums  on  annuities 

Oregon  _. 

Pennsylvania.      

Rhode  Island. 

South  Dakota _.    . 

Texas- _   _.   _ 

Less  returns,  reinsurance,  and  dividends 
Less  returns,  reinsurance,  and  dividends 
Less  returns,  reinsurance,  and  dividends 
Less  returns  and  reinsurance 
Less  reinsurance 

Utah 

Vermont     

Virginia- 

Washington 

West  Virginia.-        

Wisconsin 

Wyoming 

Less  returns,  reinsurance,  and  di\'idends 
On  net  premiums 

District  of  Columbia.-- 

*  All  data  correct  to  January  1,  1964. 

t  Base  in  every  case  is  gross  premiums  less  indicated  deductions  unless  otherwise  noted. 

SOURCE:  State  Tax  Guide,  Commerce  Clearing  House,  Chicago;  Abstract  of  Fees  and  Taxes,  New  York  Insuranca  Com- 
mission; and  the  insurance  tax  laws  of  the  50  states  and  the  District  of  Columbia. 
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State 


Alabama - 
Alaska — 
Arizona.- 
Arkansas  - 


CALIFORNIA- 


Colorado 

Connecticut- 
Delaware 

Florida 

Georgia 

Hawaii 


Idaho - 


Illinois 

Indiana — 
Iowa 

Kansas — 
Kentucky- 
Louisiana. 
Maine 


Maryland 

Massachusetts- 
Michigan 


Minnesota- 

Mississippi- 
Missouri — 


Montana 

Nebraska 

Nevada 

New  Hampshire - 

New  Jersey 

New  Mexico 

New  York 

North  Carolina- - 


FIGURE  A-3 
In  Lieu  of"  Feature  in  insurance  Tax  Laws 

Fifty  States  and  the  District  of  Columbia 


North  Dakota- 
Ohio 


Oklahoma 

Oregon 

Pennsylvania — 
Rhode  Island- - 
South  Carolina. 
South  Dakota-. 


Tennessee. 
Texas 


"In  lieu  of" 
feature 


Utah 

Vermont- 


Not 
Not 
Yes 
Yes 

Yes 

Yes 

Yes 
Yes 
Yes 
Not 
Yes 

Yes 

Yes 
Yes 
Not 
Not 
Not 
Yes 
Yes 

Yes 

Not 
Yes 


Yes 

Not 
Yes 


Yes 
Yes 
Not 
Not 
Not 
Yes 
Not 
Yes 

Yes 
Yes 

Yes 
Yes 
Not 
Not 
Not 
Yes 

Yes 

Yes 

Yes 
Not 


Premiums  tax  is  "in  lieu  of 


Ail  other  taxes  except  property  and  license  fees 

All  other  taxes  on  gross  receipts,  municipal  licenses,  and  privi- 

Other  licenses  and  taxes  except  real  estate,  trust,  and  motor 

veliicle 
All  other  taxes  except  state,  city,  and  county  property  taxes 
All  other  taxes  on  income,  franchises,  and  intangible  assets 
All  county  and  municipal  fees  and  taxes  except  property  taxes 
Locally  imposed  income  taxes 

All  taxes,  licenses,  fees,  except  real  property  taxes  and  other 

specific  exceptions 
All  other  taxes  on  premiums,  other  income,  property,  or  other 

assets 
All  license,  privilege,  or  occupation  taxes 
All  other  taxes,  except  property  and  retaliatory  taxes 


Franchise  and  capital  stock  taxes 

Domestic  companies'  premiums  tax  is  in  lieu  of  aU  other  taxes 
except  ad  valorem  tax  on  real  estate 

Domestic:  all  other  privilege  or  franchise  fees  except  taxes  on 
property;  foreign:  in  lieu  of  all  other  taxes,  except  taxes  on 
real  estate,  Michigan  securities,  and  tangible  personal 
property  held  for  investment  in  Michigan 

All  other  taxes  except  those  on  real  property 

Domestic:  all  other  taxes  except  real  and  tangible  personal 
property  income,  franchise,  and  license  taxes,  but  these  may 
be  offset;  foreign:  in  lieu  of  aU  other  taxes,  except  real  and 
tangible  personal  property  taxes 

All  other  taxes  except  property  taxes 

Taxes  on  intangibles 


All  other  taxes  except  taxes  on  property 

AU  other  taxes  except  license  taxes,  Fireman's  Relief  Fund 
levies,  property  taxes,  and  sales  and  use  taxes 

Corporation  income  tax  and  ad  valorem  property  tax 

Domestic:  annual  franchise  tax  in  Ueu  of  all  other  taxes  except 
property 

Foreign:  all  other  taxes  except  ad  valorem 

All  other  taxes,  except  taxes  on  real  and  personal  property 


All  other  taxes,  state  and  local,  except  additional  tax  on  fire 
insurance  corporations  and  real  and  personal  property  taxes 

All  other  taxes  except  property  privilege  tax  on  agents'  license 
fees,  franchise,  and  excise  income  taxes  _ 

All  other  taxes,  except  unemployment  compensation  and  fahng 
fees,  and  additional  fire  marshal's  tax 

All  other  state  and  local  taxes 
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FIGURE  A-3— Continued 

'In  Lieu  of"  Feature  in  insurance  Tax  Laws*— Continued 
Fifty  States  and   the   District  of  Columbia 


State 

"In  lieu  of" 
feature 

Premiums  tax  is  "in  lieu  of" 

Virginia 

Yes 

Yes 

Not 
Not 
Yes 
Yes 

All  other  taxes  except  tax  on  real  estate  and  tangible  personal 

property 
All  other  taxes  except  property  and  excise  and  use  taxes  on 

property 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

District  of  Columbia.. 

All  other  taxes  except  real  estate,  and  fees  and  charges 

*  All  data  correct  to  January  1,  1964. 
t  No  citation  found. 

Note:  32  states,  including  California,  and  the  District  of  Columbia,  have  an  "in  lieu  of"  feature  in  their  insurance  tax  laws. 
SOURCE:  Slate  Tax  Guide,  Commerce  Clearing  House,  Chicago;  Abstract  of  Fees  and  Tazes,  New  York  Insurance  Com- 
mission ;  and  the  insurance  tax  laws  of  the  50  states  and  the  District  of  Columbia. 
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FIGURE  A-4 
Existence  of  Retaliatory  Provisions  in  the  insurance  Tax  Laws' 

Fifty  States  and  the  District  of  Columbia 


State 


Alabama 

Alaska 

Arizona 

Arkansas 

CALIFORNA._. 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  — 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire- 
New  Jersey 

New  Mexico 

New  York 

North  Carolina.. 
North  Dakota. - 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 


South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

District  of  Columbia, - 


Retaliatory  pro\ision  (comment) 


No 

No 

Yes 

Yes  (unless  Arkansas  company  owns  15  percent  of  foreign  company) 

Yes 

Yes 

Yes 

Yes 

Yes  (unless  Florida  company  owns  15  percent  of  the  foreign  company) 

Yes 

No 

No 

Yes 

Yes 

Yes 

Yes  (if  greater  than  present  state  tax) 

Yes  (if  greater  than  present  state  tax) 

Yes  (termed  "reciprocal  taxes") 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes  (termed  "reciprocal  taxes") 

Yes  (termed  "reciprocal  taxes") 

Yes  (termed  "reciprocal  taxes") 

Yes 

Yes  (termed  "reciprocal  taxes") 

Yes 

No 

Yes 

Yes 

Yes  (termed  "reciprocal  taxes") 

Yes 

Yes 

Yes 

Yes  (2  percent — or  retaliatory  tax  if  greater) 

Yes  (subject  to  retaliatory  tax  if  greater  than  gross  premiums  tax  less  returns  , 
and  dividends) 

Yes 

Yes 

Yes  (term»ed  "reciprocal  taxes") 

Yes  (unless  Texas  company  owns  15  percent  of  the  foreign  company) 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


•All  data  correct  to  January  1.  1964.  ,^,      ,.     ,  .  ,•  ^ 

Note:  44  states,  including  California,  and  the  District  of  Columbia,  have  retaliatory  provisions. 

SOURCE:  Insurance  tax  laws  of  the  50  states  and  the  District  of  Columbia. 
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FIGURE  A-5 
Yield  From  Taxes  on  Insurance  Companies* 

Fifty  States  and  the  District  of  Columbia 


State 


Alabama 

Alaska 

Arizona 

Arkansas 

CALIFORNIA 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  (including  license 

fees) 

Michigan 

Minnesota 

Mississippi  (including  filing  fees) 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont  (including  license  taxes 

on  brokers  and  agents) 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

District  of  Columbia 


Fiscal  period 
(or  data  for  year  ending) 


September  30,  1962. 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 

June  30,  1963 


June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963_-. 
June  30,  1963_-. 
June  30,  1963 _.- 
June  30,  1963... 
March  31,  1963_ 
June  30,  1963... 
June  30,  1963... 
June  30,  1963..- 
June.30,  1963... 
June  30,  1963..- 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
June  30,  1963... 
August  31,  1963. 
June  30,  1963. .. 


June  30, 
June  30, 
June  30, 
June  30, 
June  30, 
June  30, 
June  30, 


1963. 
1963. 
1963. 
1963. 
1963. 
1963. 
1963. 


Total  revenue 
from  tax 


Percent  of  total 
state  revenue 


§8,704,393 
1,211,005 
4,922,637 
4,923,350 

72,276,000 
7,725,776 

17,766,700 
2,230,889 

14,363,401 

13,865,927 
2,673,698 
2,951,028 

33,006,984 

10,513,782 
9,092,185 
7,322,128 
8,616,851 

11,143,040 
2,860,220 

11,051,651 

22,426,457 

25,521,006 

11,910,789 

7,055,933 

15,354,714 

2,673,261 

4,530,059 

1,399,655 

2,244,145 

21,741,230 

3,500,226 

77,632,924 

16,014,432 

1,837,438 

33,832,132 

14,900,000 

6,572,685 

35,124,352 

3,089,143 

7,528,571 

2,390,937 

12,192,546 

37,642,887 

3,009,173 

1,349,726 
14,705,967 
9,218,503 
6,967,286 
11,217,628 
1,327,409 
3,428,140 


2.919 
3.069 
2.387 
2.621 
3.096 
3.362 
5.304 
2.297 
2.468 
3.206 
1.635 
3.939 
3.055 
2.402 
3.167 
3.110 
2.575 
2.201 
3.008 
2.201 

3.888 
2.242 
2.716 
3.212 
3.744 
3.684 
4.492 
2.051 
4.719 
4.651 
2.397 
3.120 
2.770 
2.724 
3.660 
4.559 
2.955 
2.788 
2.936 
2.889 
3.752 
3.599 
3.591 
2.477 

2.628 
3.611 
1.680 
3.103 
1.894 
3.023 
1.659 


*  All  data  correct  to  January  1,  1964. 

Average  yield:  3.052  percent. 

Note:  Califorma's  yield,  3.096  percent,  is  0.042  percent  higher  than  the  average. 

SOURCE:  State  Tax  Guide,  Commerce  Clearing  House,  Chicago. 
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State 


Alabama 

Alaska 

Arizona 

Arkansas 

CALIFORNIA 

Colorado 

Connecticut  (phasing  out 

toO) 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisianat 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 


FIGURE  A-6 
Tax   Rates  on  Annuities* 

Fifty  States  and  the  District  of  Columbia 


Annuities 


Domestic 
(percent) 


.50 
1.50 
1.00 

2.33 
2.25 

.25 
1.75 

2.25 
2.25 
3.00 

3.00 
2.00 

2.00 
2.00 
1.00 
1.00 
2.00 

2.00 
1.00 


.60 


Foreign 
(percent) 


1.00 
3.00 
2.00 

2.33 
2.25 

2.00 
1.75 
1.00 
2.25 
3.75 
3.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
1.00 
2.00 

2.00 
5.00 


2.00 


State 


Nevada 

New  Hampshire  1962 

1963.-. 

1964. _. 

1965--- 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

District  of  Columbia  — 


Annuities 


Domestic 
(percent) 


2.00 
1.50 
1.00 
.50 
No  tax 
1.00 
2.50 
2.00 
1.50 
2.50 


2.00 
2.00 
2.00 
.50 
1.50 
3.85 
2.25 
2.00 
2.75 
2.00 
3.00 
2.00 
2.50 
2.00 


Foreign 
(percent) 


2.00 
1.50 
1.00 
.50 
No  tax 
1.00 
2.50 

2.50 
2.50 

4.00 
2.25 
2.00 
2.00 
3.00 
1.25 
1.50 
3.85 
2.25 
2.00 
2.75 
2.00 
1.00 

1.00 
2.00 


*  All  data  correct  to  January  1,  1964. 
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PUBLISHER'S  NOTE 

_  This  study  by  Dr.  Ellis  Austin  presents  the  results  of  an  investiga- 
tion of  certain  commodity  taxes  in  California.  He  covers  the  taxation 
of  tobacco  products,  alcoholic  beverages  and  horseracing.  He  studies 
not  only  the  importance  of  these  taxes  as  revenue  producers  but  also 
attempts  to  determine  their  economic  impact  and  equity  implications. 

His  basic  philosophy  is  that  the  Legislature  should  not  use  taxation 
as  a  method  of  telling  people  how  to  spend  their  money.  However,  many 
economists  support  the  theory  that  the  Legislature  may  wish  to  discour- 
age consumption  of  harmful  commodities  by  making  them  more  ex- 
pensive through  taxation.  He  is  also  concerned  with  the  apparent  fact 
that  these  taxes  are  regressive  in  that  they  hit  the  lower  income  groups 
with  a  greater  relative  impact  than  the  higher  income  groups. 

It  should  be  noted  that  Dr.  Austin's  references  to  the  economic  im- 
pact of  the  sales  tax  refers  to  the  national  pattern  rather  than  the  sales 
tax  in  California. 

In  addition,  Dr.  Austin's  findings  relate  to  excise  taxes  "standing 
alone."  If  these  taxes  are  included  in  a  "package"  which  contains  pro- 
gressive taxes,  the  total  impact  of  the  "package"  may  negate  the 
regressive  nature  of  excise  taxes. 

Both  critics  and  defenders  of  Dr.  Austin's  work  will  find  much  food 
for  thought  in  this  well-organized  study.  It  provides  a  provocative 
and  stimulating  basis  for  discussion  of  the  issues  involved. 

The  recommendations  in  this  report  are  those  of  the  researcher  and 
should  not  be  construed  as  representing  the  views  or  decisions  of  the 
committee.  The  committee  recommendations  will  be  made  in  due  course. 
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CHAPTER   I 

INTRODUCTION 

"Tax  the  vices,  they  have  the  broadest  shoulders." — Napoleon.  This 
statement,  even  today,  clearly  reflects  the  thinking  of  most  govern- 
ments toward  the  taxation  of  commodities,  especially  the  vices.  In  the 
United  States,  commodity  taxation  by  the  states  received  its  greatest 
stimulus  during  the  depression.  This  was  a  time  when  the  states  were 
in  dire  need  of  funds.  It  was  also  the  time  that  the  sale  of  alcoholic 
beverages  was  legalized,  and  some  states  (e.g.,  California)  legalized  on- 
track  wagering  on  horseracing.  Given  the  need  and  the  opportunity, 
the  states  were  quick  to  make  the  most  of  it.  Where  else  could  taxes  be 
raised  with  so  little  public  protest  ? 

This  movement  into  the  taxation  of  the  vices  has  continued  up  to 
the  present  time.  All  states  tax  alcoholic  beverages,  all  but  two  tax  ciga- 
rettes, and  27  tax  horseracing.  Virtually  all  that  remains  is  for  tax 
rates  to  continue  to  rise,  and  this  appears  to  be  a  certainty. 

This  paper  investigates  the  taxation  of  tobacco  products,  alcoholic 
beverages,  and  horseracing  with  respect  to  equity,  economic  impact,  and 
revenue.  If  it  differs  from  previous  studies,  it  is  mainly  that  more 
recognition  is  given  to  equity  and  economic  considerations  than  is  usu- 
ally the  case.  Nonetheless,  imbalance  persists;  revenue  (with  special 
emphasis  on  limiting  factors)  still  receives  the  most  attention. 
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CHAPTER   li 

EQUITY 

DEFINITION 

One  of  the  foremost  considerations  of  any  tax  program  is  tliat  it 
mnst  be  equitable.  Briefly,  this  means  that  everyone  must  bear  his  fair 
share  of  the  tax  burden  in  accordance  with  his  ability  to  pay.  Further- 
more, it  is  generally  considered  equitable  for  taxes,  as  a  proportion  of 
income,  to  increase  as  income  increases.  Such  a  tax  is  called  progressive, 
and  is 'best  illustrated  by  the  federal  income  tax.  Proportional  taxes 
take  the  same  percentage  of  all  incomes.  Regressive  taxes,  which  take 
proportionately  more  as  income  declines,  are  generally  considered  in- 
equitable because  of  the  relatively  greater  burden  they  place  on  the 
lower  income  groups. 

SHIFTING  AND  INCIDENCE 

General  Staiement 

Before  a  tax  can  be  judged  progressive,  proportional,  or  regressive, 
it  must  be  determined  who  bears  the  burden  (incidence)   of  the  tax. 
This  becomes  a  problem,  since  the  tax  may  not  be  paid  by  the  firm  or 
individual  from  whom  it  is  collected— it  may  be  shifted  forward  or 
backward.  In  the  case  of  taxes  on  consumption,  it  is  generally  intended 
that  the  consumer  bear  the  tax.  Since  these  taxes,  however,  are  col- 
lected from  the  seller,  he  must  shift  them  forward  through  higher 
prices  on  the  taxed  commodities.  Whether  a  tax,  once  imposed,  can  be 
shifted  forward  or  not  depends  upon  the  relative  elasticities  of  supply 
and  demand.  On  the  demand  side,  the  more  inelastic  the  demand,  the 
weaker  the  consumers '  defense  against  the  tax  and  the  more  likely  the 
tax  to  be  shifted  forward.  For  wdth  an  inelastic  demand  an  increase 
in  price  w^ould  only  slightly  reduce  the  quantity  taken  (not  at  all,  if 
the  demand  were  completely  inelastic),  so  little  pressure  would  be  put 
on  the  seller  to  assume  very  much  of  the  tax  in  order  to  maintain  his 
sales  volume.  Under  inelastic  demand  conditions,  revenue  from  sales 
will    increase    as    prices    increase.    Given    a    very    elastic    demand, 
however,  an  increase  in  price  would  greatly  reduce  the  quantity  taken 
and  the  seller's  sales  and  net  income  would  be  seriously  impaired.  On 
the  seller's  or  supply  side,  the  greater  the  elasticity,  the  greater  the 
defense  against  the  tax  and  the  smaller  the  part  of  it  he  will  bear.  The 
tax  will  be  either  shifted  forward  to  the  consumers  or  backward  to  the 
suppliers.  Supply  is  elastic  under  competitive  conditions  where  the  re- 
turn is  just  adequate  to  justify  the  existing  amount  of  productive  fa- 
cilities. Thus  if  the  seller  were  to  bear  the  tax  (all,  or  in  part),  the 
reduced  return  would  cause  some  producers  to  find  it  unprofitable  to 
continue,  and  their  dropping  out  would  reduce  the  supply  until  costs  of 
production   were    again    covered.    In    summary,    conditions   that   are 
conducive  to  forward  shifting  of  taxes  are  an  inelastic  demand  (weak 
consumer  defense  against  the  tax)  and  an  elastic  supply  (strong  seller 
defense  against  the  tax). 
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Selected  Commod'ifies — Tobacco  Products,  Alcoholic 
Beverages,  and  Horseracing 

In  the  case  of  the  commodities  under  consideration — tobacco  prod- 
ucts, alcoholic  beverages,  and  gambling  (horseracing),  demand  is  con- 
sidered inelastic  by  most  authorities.  For  example,  Harold  M.  Groves 
contends, 

.  .  .  the  tobacco  tax  has  appeal  the  world  over  because  the  de- 
mand for  tobacco  is  highly  inelastic.  This  permits  the  taxmakers 
to  hang  a  fantastic  tax  on  an  otherwise  cheap  product  and  keep 
the  consumer  coming  back  for  more.  Tobacco  consumption  falls  in 
the  area  of  compensatory  psychology.  One  "needs  a  smoke" 
largely  to  favor  himself  in  moments  of  boredom  and  fatigue. -"^ 

The  Report  of  the  Senate  Interim  Committee  on  State  and  Local  Tax- 
ation (1951)  reported  findings  by  the  U.S.  Treasury  which  indicated 
a  high  degree  of  inelasticity  with  respect  to  price  and  income  for  both 
tobacco  products  and  alcoholic  beverages."  Undoubtedly,  gambling 
would  demonstrate  similar  characteristics.  One  author  states, 

As  a  matter  of  fact,  the  strongest  motive  of  all  mankind,  after 
the  more  sordid  necessities  are  provided  for,  is  excitement.  For 
this  reason,  gambling  will  continue — even  should  all  cardplaying 
be  declared  illegal  and  all  racecourses  ploughed  up.^ 

The  elasticities  of  these  commodities  will  be  considered  in  greater  de- 
tail under  the  appropriate  revenue  sections.  At  this  point,  it  appears 
safe  to  conclude  that  demand  for  these  commodities  is  highly  inelastic 
and  that  taxes  levied  on  them  are  largeh^  shifted  to  the  consumer. 

SUMPTUARY  TAXATION 

Commodities  may  be  selected  for  taxation  for  sumptuary  reasons. 
If  so,  the  objective  is  to  control  consumption — essentially,  to  reduce  it. 
It  is  argued  that  in  the  absence  of  a  tax,  output  and  use  of  the  com- 
modity in  question  would  be  beyond  the  level  regarded  as  optimum  by 
society.  That  is,  consumption  of  such  a  commodity  results  in  real  costs 
to  society  not  reflected  in  costs  to  producers  and  therefore  not  re- 
flected in  prices  paid  by  consumers.  In  such  a  situation,  the  imposition 
of  a  tax  is  needed  to  raise  the  price  of  the  commodity  and  reduce  its 
consumption. 

Since  smoking,  drinking,  and  gambling  are  widely  held  to  be  vices, 
it  is  easy  to  understand  the  use  of  the  sumptuary  argument  as  the 
rationale  for  their  taxation.  This  defense  is  subject  to  criticism  on 
several  grounds.  For  one  thing,  consumption  of  these  commodities  will 
be  curtailed  only  if  demand  for  them  is  elastic,  which  has  been  argued 
above  to  be  untrue.  Such  curtailment  as  does  occur  would  likely  be  at 
the  lower  income  levels  where  the  increased  prices  would  be  an  im- 

1  Harold  M.  Groves,  Financina  Government  (sixth  edition;  New  York:  Holt,  Rinehart 
and  Winston.  1964),  p.  279. 

*  California  Legislature,  State  and  Local  Taxes  in  California:  A  Comparative  An- 
alysis. Report  of  the  Senate  Interim  Committee  on  State  and  Local  Taxation, 
Part  III    (Sacramento:   California  Legislature,  April   1951),  p.    344. 

3  John  Richard  O'Hare,  The  Socio-Economic  Aspects  of  Horse  Racing  (Doctoral  dis- 
sertation ;  "Washington:  The  Catholic  University  of  America  Press,  1945),  p.  65. 
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portant  consideration.  But  reduction  of  consumption  on  the  basis  of 
income  levels  is  hardly  justifiable.  Even  more  damaging  to  the  sump- 
tuary argument  is  its  conflict  with  revenue  goals.  For  if  consumption 
is  reduced,  revenue  is  reduced— complete  sumptuary  success  would 
result  in  no  revenue.  This  whole  problem  is  most  neatly  pointed  out 
by  the  classic  statement  of  the  late  Henry  C.  Simons : 

Many  liberal  persons  defend  levies  like  the  tobacco  tax  on  the 
curious  grounds  that  tobacco  is  not  a  necessity— that  poor  people 
may  or  can  avoid  the  burden  by  not  consuming  the  commodity. 
This  position  invites  two  comments.  First,  it  is  hardly  accurate 
to  say  that  no  burden  is  involved  in  getting  along  without  the 
commodity.  Second,  it  seems  a  little  absurd  to  go  around  arguing 
that  poor  people  could  or  ought  to  do  without  tobacco,  especi- 
ally if  it  is  taxed,  in  the  face  of  the  facts  that  they  simply  do  not 
do  anything  of  the  kind,  that  the  commodity  was  selected  for 
taxation  because  they  are  not  expected  to  do  so,  and  that  the  gov- 
ernment would  not  get  much  revenue  if  they  did.  The  plain  fact, 
to  one  not  confused  by  moralistic  distinctions  between  necessities 
and  luxuries,  is  simply  that  taxes  like  the  tobacco  taxes  are  the 
most  effective  means  available  for  draining  government  revenues 
out  from  the  very  bottom  of  the  income  scale.  The  usual  textbook 
discussions  on  these  points  hardly  deserve  less  lampooning  than 
their  implied  definition  of  luxuries  (and  semiluxuries ! )  as  com- 
modities which  poor  people  ought  to  do  without  and  won't.  * 

This  statement  would  apply  with  equal  force  to  alcoholic  beverages 
and  gambling  (horseracing). 

REGRESSIVITY 
Consumption  Taxes 

Taxes  based  on  consumption  are  widely  held  to  be  regressive.  Their 
regressivity  arises  out  of  the  fact  that  lower  income  groups  spend 
a  larger  proportion  of  their  income  for  goods  and  services  upon  which 
the  tax  is  placed  and,  consequently,  the  tax  takes  a  larger  propor- 
tion of  low  than  of  high  incomes.  Thus,  consumption  taxes  are  con- 
sidered to  fail  the  equity  test. 

Taxes  mav  be  placed  on  consumption  in  general  or  on  selected  com- 
modities and  services.  The  retail  sales  tax  illustrates  the  general  con- 
sumption tax.  Such  a  tax  is  highly  regressive.  One  author  states  that 
the  typical  sales  tax  would  collect  about  twice  as  much  per  thousand 
dollars  of  income  at  the  $l,000-$2,000  income  level  than  it  would  at 
the  $10,000  and  over  income  level.^  Also,  the  larger  the  size  of  the 
familv,  the  more  that  family  pays  under  the  sales  tax,  while^  the 
reverse  is  true  under  an  income  tax.  In  order  to  reduce  the  regressivity 
of  the  sales  tax,  items  are  sometimes  excluded  upon  which  the  lower 
income  groups  spend  heavily,  e.g.,  food. 

4.  Henry  C.  Simons,  Personal  Income  Taxation   (Chicago :  The  University  of  Chicago 

s  Grovel? V.^^tX,' p.'  291.  However,  in  Calif orina,  with  food  exempt  from  the  tax,  the 
sales  tax  loses  the  regressiveness  attributed  to  other  states.  See.  TJie  Sales  Tax 
by  Harold  M  Somers  published  by  the  Assembly  Committee  on  Revenue  and 
Taxation  as  Vol.  4  in  the  major  tax  study  in  1964. 
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Selecfed  Commodiiies — Tobacco  Products,  Alcoholic 
Beverages,  and  Horseracing 

Taxes  on  selected  commodities  are  also  referred  to  as  excises,  se- 
lective sales  taxes,  and  sumptnary  taxes.  Typically,  such  excise  taxes 
are  found  to  be  regressive.  A  recent  study  indicated  that  federal 
excises  took  4  percent  of  income  in  the  under  $2,000  income  class  and 
1.8  percent  of  income  in  the  $15,000  and  over  income  class.  Tobacco 
products,  alcoholic  beverages,  and  wagering  account  for  over  40  per- 
cent of  federal  excise  tax  revenue.  The  same  study  found  that  state 
excises  comprised  almost  entirely  of  these  commodities,  took  4.8  percent 
and  2.1  percent  of  the  income  in  these  respective  groups. *'' 

By  almost  any  standards,  tobacco  products,  alcoholic  beverages,  and 
gambling  are  heavily  taxed.  They  are  among  the  few  items  selected  for 
special  taxation — most  items  are  not  specially  taxed.  Also,  they  are 
taxed  generally  at  higher  rates  than  other  items  selected.  Most  luxuries, 
for  example,  are  taxed  at  10  percent  at  the  federal  level. 

Some  selected  illustrations  may  help  indicate  the  tax  burden  these 
commodities  bear.  Cigarettes  are  currently  taxed  at  8  cents  per  pack- 
age by  the  federal  government ;  the  California  tax  is  3  cents  per  pack- 
age. Thus  a  one-pack-a-day  smoker  in  California  pays  about  $40  an- 
nually for  the  privilege.  These  taxes  comprise  about  44  percent  of  the 
retail  price  of  25  cents  per  package.  The  tax  rate  on  distilled  spirits 
is  even  higher.  The  Licensed  Beverage  Industries  estimates  that  total 
federal,  state,  and  local  taxes  amount  to  58.2  percent  of  the  average 
retail  price,  i.e.,  of  the  average  retail  price  of  $4.64  per  fifth  of  dis- 
stilled  spirits,  total  taxes  amount  to  $2.70.'^  Horseracing  (gambling) 
is  taxed  at  somewhat  lower  rates.  Presuming  the  state's  share  of  the 
turnover  (total  amount  wagered)  to  measure  the  extent  of  the  tax, 
this  form  of  gambling  is  taxed  by  the  horseracing  states  at  an  average 
rate  of  slightly  less  than  10  percent.^  However,  horseracing  is  the  only 
form  of  amusement  that  paj'S  20  percent  federal  admissions  tax.  Ail 
other  amusements  bear  only  a  10  percent  admissions  tax. 

Different  Treatment  Within  Classifications 

Tobacco  Products.  Inequities  can  arise  because  of  the  different 
treatment  accorded  the  various  items  within  each  category.  In  the 
case  of  tobacco  products,  of  the  47  states  taxing  cigarettes  in  1962, 
all  but  11  taxed  cigarettes  only.  Consequently,  the  cigarette  smoker  is 
penalized  in  comparison  with  users  of  other  tobacco  products.  Other 
tobacco  products  are  generally  classified  as  cigars,  smoking  tobacco, 
chewing  tobacco,  and  snuff.  Smoking  tobacco,  chewing  tobacco,  and 
snuff  are  habitually  consumed  by  those  in  the  lower  income  groups 
so,  except  for  federal  taxes,  little  regressivity  occurs  here.  Taxation 
of  these  products  would,  of  course,  be  highly  regressive.  Cigars,  how- 
ever, are  a  popular  item  for  higher  income  groups;  therefore,  their 

6  George  A.  Bishop,  "The  Tax  Burden  by  Income  Class,  1958,"  National  Tax  Journal 

(March  1961),  p.  54. 
^Licensed  Beverage  Industries,   Facts  About  the  Licensed  Beverage  Industries,  1963 

(New  York:   Licensed  Beverage  Industries,   Inc.,   1963),  p.   24. 
*Karl   Marx,    "Tobacco,    Alcoholic   Beverages,    and    Pari-Mutuel    Taxes,"    Chapter    21 

of  the  State  of  Illinois  Report  of  the  Commission  on  Revenue   (Springfield  :  Frye 

Printing  Company,  1963),  p.  752. 
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taxation  might  be  progressive.  It  has  been  suggested  that  the  reason 
they  are  not  taxed  is  that  most  politicians  have  a  fondness  for  cigars.^ 
Federal  taxation  of  tobacco  products  is  not  as  discriminatory  as  state 
taxation  •  it  discriminates  only  in  favor  of  pipe  and  chewing  tobacco, 
which  pay  less  than  half  the  ad  valorem  rate  on  cigarettes  and  cigars. 
Alcoholic  Beverages.     A  similar  situation  exists  in  the  taxation  of 
alcoholic  beverages;  here  distilled  spirits  are  taxed  heavily  m  com- 
parison with  other  alcoholic  beverages.  In  California,  a  recent  study 
put  the  total  of  federal-plus-state  excise  taxation  to  be  51.D  percent  of  a 
typical  "A"  blend  of  86.8  proof  whiskey  in  1959.io  Beer  is  taxed  m 
California  at  a  rate  of  4  cents  a  gallon.  At  this  rate,  a  case  of  24  12- 
ounce  containers  would  be  taxed  9  cents.  The  federal  tax  is  29  cents 
a  gallon  or  65.3  cents  for  a  similar  case.  This  makes  the  total  iederai- 
plus-state  tax  approximately  74  cents.  For  a  case  of  beer  retailing  at 
$4  50  a  case,  the  tax  would  be  about  17  percent,  considerably  less  than 
the  rate  on  distiUed  spirits.  Wine  is  taxed  according  to  alcoholic  con- 
tent   The  federal  tax  is  17  cents  a  gallon  for  wme  with  an  alcohohc 
content  of  less  than  14  percent,  and  67  cents  a  gallon  on  wme  with  an 
alcoholic  content  of  14-21  percent.   California  wines  m  these  classi- 
fications are  taxed  1  cent  and  2  cents,  respectively.  For  a  fifth  of 
wine  of  under  14  percent  alcohol,  total  excise  tax  would  be  3.6  cents 
(federal  3.4  cents,  plus  0.2  cents  state  tax).  Thus  the  excise  tax  would 
be  only  3.6  percent  per  fifth  of  wine  retailing  for  $1   (exclusive  of 
sales   taxes).    This   wide   range   in  the   rate  of   taxation  of   distilled 
spirits    beer,  and  wine  is  highly  inequitable,  for  it  means  that  some 
users  of  alcoholic  beverages  will  be  taxed  much  more  heavily  than 
others,  depending  upon  their  tastes.  _    _ 

Horseracing.  Even  horseracing  experiences  some  discriminatory  tax- 
ation within  classifications.  In  most  racing  states,  harness  racing  is 
o-iven  preferential  treatment  over  thoroughbred  racing.  Ten  of  the  13 
states,  practicing  both  forms  of  racing,  tax  harness  racing  at  lower 
rates.  However,  in  some  of  the  states  that  use  progressive  rates,  the  top 
rate  applied  is  higher  for  harness  racing.^^ 

Ad  Valorem  Versus  Specific  Taxation 

Inequity  also  enters  into  the  taxation  of  the  "vices"  through  the 
use  of  specific  taxation  rather  than  ad  valorem  taxation.  Specific  taxes 
are  levied  on  the  basis  of  quantity,  ad  valorem  taxes  on  the  basis  of 
value.  With  only  minor  exceptions,  e.g.,  cigars,  specific  taxation  is 
used.  The  taxation  of  beer  may  be  used  to  demonstrate  the  manner  m 
which  specific  taxes  add  to  regressivity  of  excise  taxes.  The  total  ex- 
cise tax  on  a  case  of  24  12-ounce  containers  of  beer  was  found  above 
to  be  74  cents.  For  a  case  of  beer  retailing  at  $4.50,  the  tax  would  be 
about  17  percent  of  this  price,  whereas  it  would  amount  to  about  21 
percent  of  a  case  of  beer  retailing  for  $3.50.  For  distilled  spirits  the  dis- 
parity is  even  greater.  The  average  rate  of  taxation  was  stated  above 
by  the  Licensed  Beverage  Industries  to  be  about  58  percent  of  the 
average  retail  price  per  fifth  of  distilled  spirits.   The  average  total 

»  Groves,  op.  cit.,  p.  280. 

"Natk,nfi  Asso^ciaSon  of  State  Racing  Commissioners,  Statistical  Reports  on  Horse 
^^Ta^tng^i  the  United  States  for  the  Year  of  1963   (Lexmgton:Tlie  National  As- 
sociation of  SUte  Racing  Commissioners,  February  1964)  Table  No.  2. 
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excise  tax  load  used  was  $2.70  per  fifth.  For  a  cheap  whiskey,  selling 
for  $3.50,  taxes  would  constitute  77  percent  of  the  retail  price.  For 
cigarettes,  the  same  situation  obtains  but  to  a  lesser  extent.  Since 
lower  income  groups  are  probably  the  major  purchasers  of  lower  priced 
(lower  quality)  items,  specific  taxation  adds  to  the  regressivity  of  ex- 
cise taxation. 

Ofher  Consideraiions 

Besides  bearing  a  proportionately  larger  share  of  the  excise  taxes  on 
the  selected  commodities — tobacco  products,  alcoholic  beverages,  and 
horseraeiug — than  do  the  higher  income  groups,  the  lower  income 
groups  have  other  burdens  to  endure.  Because  moonshine  is  priced 
under  legitimate  whiskey,  low  income  receivers  are  the  moonshiner's 
best  customers.  As  a  consequence,  they  may  suffer  serious  illness,  blind- 
ness, and  even  death.  The  Licensed  Beverage  Industries  reports  that 
the  Internal  RcA^enue  Service  found  that  93  percent  of  a  large  sample 
of  illicit  whiskey  contained  appreciable  amounts  of  lead — a  major  cause 
of  illness  and  death.  Although  difficult  to  determine,  the  Licensed  Bev- 
erage Industries  estimates  200  deaths  in  the  last  decade  were  caused  by 
moonshine.  ^^ 

Finally,  it  should  be  noted  that  when  a  low  income  receiver  spends 
money  for  smoking,  drinking,  and  gambling,  he  may  do  so  at  the  sacri- 
fice of  other  expenditures  which  are  essential  to  his  health  and  well- 
being.  The  heavy  taxing  of  these  commodities  and  services  then  reduces 
the  low  income  receiver's  ability  to  meet  his  needs.  For  upper  income 
groups,  such  considerations  are  of  minor  consequence. 

^2  Licensed  Beverage  Industries,  Moonshine,  A  $600,000,000  Tax  Fraud  on  the  Ameri- 
can  Taxpayers    (New  York:   Licensed  Beverage  Industries,   Inc.,   1963),   p.    16. 


CHAPTER   III 

ECONOMIC  IMPACT 

GENERAL  CONSIDERATIONS 
Allocation  of  Resources  and  Consumer  Welfare 

Under  a  perfectly  competitive  price  system,  the  consumer  has  com- 
plete freedom  of  choice.  The  exercise  of  this  choice  results  in  an  ex- 
penditure pattern  which  directs  the  allocation  of  resources  in  such  a 
manner  that  an  optimum  allocation  is  attained.  Since  each  _  consumer 
spends  his  income  (aside  from  saving)  on  the  goods  and  services  which 
will  bring  the  greatest  satisfaction,  he  maximizes  his  welfare,  that  is, 
his  real  income  is  maximized.  Similar  behavior  on  the  part  of  all  con- 
sumers consequentlv  maximizes  society's  real  income.  However,  excep- 
tion to  this  conclusion  can  be  taken  if  it  can  be  argued  that  the  price 
system  ignores  some  of  the  real  costs  to  society  and  consequently  the 
consumption  of  some  goods  and  services  is  higher  than  society  deems 
desirable.  This  is  the  basis  of  the  sumptuary  argument  previously  dis- 
cussed. Given  such  a  possibility,  optimum  allocation  of  resources  will 
be  attained  only  through  control  of  consumption  and  redirection  of 
resources  in  line  with  social  judgment.  . 

One  method  of  curtailing  consumption  of  a  commodity  and  reducing 
the  amount  of  resources  devoted  to  its  production  is  to  tax  it.  The  im- 
position of  this  extra  burden  on  the  selected  commodity  must  either 
raise  its  price  or  lower  the  returns  to  resources  engaged  in  its  produc- 
tion. Assuming  the  price  of  the  commodity  to  be  increased— i.e.,  the 
tax  shifted  forward— some  persons  will  buy  less  of  it  than  before  and 
buy  untaxed  goods  and  services  instead.  If  so,  their  real  income  is 
lower,  since  thev  have  a  less  desirable  combination  of  goods  than  be- 
fore the  le^'ying  of  the  tax.  If  consumption  of  the  taxed  commodity 
is  maintained  at  a  higher  price,  a  lesser  amount  of  funds  will  be  avail- 
able for  purchase  of  other  commodities  and  again  real  income  is  lower. 
The  extent  to  which  consumption  of  the  taxed  commodity  would  be 
affected  would  depend  upon  the  elasticity  of  demand.  The  more  in- 
elastic the  demand,  the  more  consumption  of  the  taxed  commodity 
would  be  maintained— but  only  at  the  expense  of  less  consumption  of 
the  untaxed  goods  and  services.  If  the  tax  cannot  be  shifted  forward 
to  the  consumer,  it  must  be  borne  bv  the  supply  factors.  Lower  returiis 
to  these  factors  will  discourage  production  of  the  taxed  commodity  and 
reduce  the  amount  of  resources  devoted  to  its  manufacture.  In  addi- 
tion, the  costs  of  tax  collection  which  are  borne  by  the  supply  factors 
will  further  serve  to  reduce  returns  and  thereby  reduce  production. 
Because- of  these  considerations,  the  taxation  of  selected  commodities 
under  usual  conditions  (less  than  totally  inelastic  demand)  will  tend 
to  lessen  the  amount  of  resources  allocated  to  their  production. 

Reduced  legal  production  of  the  taxed  commodity  may  be  accompa- 
nied by  increased  interest  in  such  illegal  activities  as  smuggling  and 

(16) 
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moonshiuing'.  The  taxation  of  a  commodity  adds  to  its  costs  of  produc- 
tion, but  tax  costs  need  to  be  covered  only  by  legal  businesses.  Conse- 
quently, the  taxation  of  a  commodity  creates  an  opportunity  for  illicit 
gains.  The  greater  the  tax,  the  wider  the  spread  between  nontax  pro- 
duction costs  and  selling  prices.  When  this  spread  is  wide,  substantial 
amounts  of  resources  may  be  directed  toward  illicit  production.  An 
outstanding  example  of  such  a  situation  is  moonshining.  The  typical 
quart  of  moonshine  retails  for  $4,  out  of  which  production  costs  are 
26  cents  (profits  excepted).^  Production  of  moonshine  w-as  estimated  to 
be  46,000,000  gallons  in  1962  and  profits  were  estimated  at  $688.3  mil- 
lion.2  Unquestionably,  the  amount  of  capital  invested  in  this  illegal  ac- 
tivity is  large. 

It  should  be  pointed  out,  however,  that  even  though  excise  taxes  have 
been  severely  criticized  on  the  above  grounds,  all  taxes  to  some  extent 
distort  production.  For  example,  income  taxes,  which  presumably  leave 
the  consumer  free  to  choose  from  undistorted  consumer  prices,  may 
very  well  affect  the  allocation  of  resources  through  altering  the  rela- 
tive desirability  of  work  and  leisure.  Also,  nonincome  considerations, 
such  as  prestige,  become  increasingly  significant  in  choosing  occupa- 
tions. But  it  should  be  noted  excise  taxes  have  these  effects  as  well  as 
their  other  distortive  impact  on  allocation  of  resources. 

Business  Cycle  Aspects 

Among  the  virtues  of  the  progressive  income  tax  is  the  stabilizing 
influence  it  exerts  upon  the  business  cycle.  When  income  declines, 
it  takes  proportionately  less  out  of  income  and  thus  helps  to  maintain 
consumption.  When  income  is  rising,  it  takes  proportionately  more  and 
thereby  restricts  spending  growth  and  inflationary  pressures.  Hence 
the  wide  acclaim  for  the  automatic  stabilizing  influence  of  the  progres- 
sive income  tax.  It  follows  that  regressive  taxes — i.e.,  commodity 
taxes — react  perversely  to  changes  in  business  conditions.  As  income 
declines,  these  taxes  take  a  proportionately  larger  part  of  income 
and  leave  the  income  receiver  less  able  to  spend  for  the  products  of 
business.  When  income  is  rising,  they  take  proportionately  less,  thereby 
adding  to  inflationary  pressures.  As  one  author  comments,  "Unless 
rates  are  deliberately  changed  as  income  changes,  such  tax  systems 
are  anticompensatory ;  they  tend  to  'boom  the  boom  and  depress  the 
depression '. "  ^ 

Taxes  levied  on  tobacco  products,  alcoholic  beverages,  and  gambling 
(horseracing)  are  among  the  worst  offenders  for  fiscal  perversity. 
First,  as  a  group,  they  are  the  most  regressive  of  all  taxes;  therefore, 
they  have  the  highest  degree  of  fiscal  perversity.  In  addition,  these 
commodities  are  generally  taxed  on  a  specific  basis  rather  than  an 
ad  valorem  basis,  which  compounds  their  anticompensatory  nature. 
Since  specific  taxes  are  levied  on  a  quantity  basis,  the  tax  remains 
the  same  regardless  of  quality  differences  and  price  level  changes. 
Thus,  as  incomes  and  prices  rise,  revenues  from   specific  taxes  rise 

1  Licensed  Beverage  Industries,  Moonshine,  A  $600,000,000  Tax  Fraud  on  the  Ameri- 
can Taxpayers    (New  York:   Licensed  Beverage  Industries,   Inc.,   1963),  p.   18. 

''Ibid.,  pp.  10,  18. 

'Philip  E.  Taylor,  The  Economics  of  Public  Finance  (revised  edition;  New  York: 
The  Macmillan  Company,  1953),  p.  533. 
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less  proportionately  than  ad  valorem  taxes  and,  therefore,  _  are  not 
as  effective  in  restraining  inflation  as  other  forms  of  taxation.  The 
reverse  is  true  in  times  of  price  and  income  declines.  Specific  taxes 
then  bear  more  heavily  on  income  than  ad  valorem  taxes  and  conse- 
quently reinforce  this  decline. 

Commodity  taxation  may  contribute  to  inflation  m  another  way.  It 
the  tax  is  shifted  forward  to  the  consumer  through  a  price  increase, 
less  of  the  product  will  typically  be  sold.  This  cutback  of  output  means 
unemployed  resources— land,  labor,  and  capital.  If  governmental  au- 
thorities respond  to  this  situation  with  measures  designed  to_  alleviate 
it,  e.g.,  easy  money  policy  or  increased  government  spending,  such 
effort^'will  work  toward  reemployment  of  these  resources  at  the  new 
higher  price  level. 

From  the  point  of  view  of  the  taxing  state,  revenues  from  commodity 
taxation  tend  to  be  maintained  better  during  economic  declines  than 
revenue  from  income  taxes.  On  the  other  hand,  during  periods  of  rising 
business  activity,  the  state  will  share  less  in  this  growth  under  com- 
modity taxation  than  under  income  taxation. 

SELECTED  COMMODITIES 
Tobacco  Products 

One  of  the  major  ways  that  taxation  of  tobacco  products  in  California 
may  impair  the  growth  of  the  tobacco  industry  is  through  sales  lost 
to  other  states.  If  taxation  raises  the  prices  of  California  tobacco 
products  to  higher  levels  than  other  states,  tobacco  users  may  transfer 
their  purchases  to  the  lower-priced  (lower-taxed)  products  of  other 
states.  Sales  may  be  lost  to  the  lower-tax  states  through  commuter  pur- 
chases, through  mail  order  purchases  (but  not  cigarettes  because  of  the 
Jenkins  Act),  and  through  bootlegging.  The  extent  of  the  sales  loss 
will  depend  largely  on  price  differences  and  the  accessibility  of  the 
low-price  products. 

If  California  were  to  increase  its  cigarette  tax  to  8  cents  per  pack- 
age, it  would  create  a  large  price  difference  with  two  of  its  border 
states  Oregon  has  no  tax  on  cigarettes  and  Arizona  taxes  only  2  cents 
per  package.  There  would  be  little  difference  with  Nevada,  whose 
current  rate  is  7  cents  per  package.  Lower  prices  in  Oregon  and 
Arizona  would  likely  encourage  purchases  in  those  states  by  Cali- 
fornia border  residents.  The  recent  experience  of  New  York  illustrates 
clearly  the  extent  that  one  state  can  lose  sales  to  another  when  condi- 
tions are  favorable  to  tax  evasion.  When  New  York  imposed  a  15 
percent  tax  on  tobacco  products,  sales  of  cigars  fell  on  the  average 
30  percent.  At  the  same  time,  sales  in  adjoining  states  were  up  2  per- 
cent to  5  percent.  Within  New  York,  sales  losses  varied  according 
to  ease  of  access  to  tax-free  products ;  for  instance,  sales  in  Manhattan 
were  down  more  than  in  upstate  New  York.  One  cigar  dealer  located 
near  the  Hudson  tubes  had  a  sales  loss  of  80  percent  (lost  to  New 
Jersey).* 

*  Clarence  M.  Weiner.  "Why  the  Cigar  and  Tobacco  Products  T^^^s  Were  Repealed 
hv  -Nf-ar  York  State  and  Michigan  Effective  July  1,  1961,  (JNew  lorK  t^ig-ar 
Skn^flcturers  Associl?ion  of  America,  Inc.,  February  1,  1962).  [Pages  not  num- 
bered.]   (Lithographed.) 
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California's  geography  would  limit  sales  losses  to  the  lower-priced 
products,  but  would  not  eliminate  them.  Legitimate  sales  would  also  be 
lost  to  bootlegged  cigarettes. 

The  costs  of  collection  of  the  tax  will  reduce  returns  and  investment 
in  the  tobacco  industry  to  the  extent  that  these  taxes  are  borne  by  the 
indu.stry.  The  State  of  California  grants  a  discount  of  not  more  than 
2  percent  on  stamps  purchased  as  an  allowance  for  costs  of  collection. 
A  1960  California  study  reports  that  distributors  were  complaining 
that  these  allowances  did  not  cover  costs.  In  one  month,  distributors 
reported  costs  that  ranged  from  2.15  percent  to  7.22  percent.^  In  other 
states,  surveys  have  found  allowances  for  costs  inadequate  for  the  small 
distributors  but  profitable  for  the  larger  firms.  For  example,  a  New 
Jersey  survey  indicated  that  the  3  percent  allowance  exceeded  the 
costs  of  collection  of  35  large  firms  by  18.3  percent  to  44.9  percent, 
while  small  wholesalers  had  losses  of  15.5  percent  and  small  vending 
machine  operators  had  losses  of  23.5  percent.^  This  data  suggests  that 
many  firms  in  California's  tobacco  industry  are  carrying  a  part  of  the 
tax  collection  costs,  especial^  the  smaller  firms. 

Another  factor  restricting  the  growth  of  California's  tobacco  indus- 
try is  the  additional  financial  cost  which  results  from  the  capital  re- 
quirements needed  because  of  the  tax.  Additional  funds  are  needed  for 
stamp  inventory,  additional  merchandise  inventory  (needed  because  of 
the  stamping  process),  and  additional  accounts  receivable  (resulting 
from  higher  prices).  Stamps  can  be  purchased  from  the  state  on  credit, 
provided  a  bond  can  be  posted;  if  not,  they  must  be  paid  for  in  cash 
so  that,  in  effect,  the  tax  is  prepaid.  In  either  case,  however,  additional 
cost  to  the  firm  is  involved — the  cost  of  the  bond  or  the  financial  cost 
of  funds  needed  for  the  prepayment  of  the  tax.  Even  with  the  3-cent- 
per-package  tax,  the  State  Board  of  Equalization  estimates  that  ap- 
proximately 40  percent  of  the  tobacco  distributors  do  not  have  bonding 
requirements.'^  Higher  bonding  requirements  due  to  higher  taxes  would 
mean  that  even  fewer  would  qualify.  The  additional  funds  needed  for 
larger  merchandise  inventory  and  accounts  receivable  may  be  substan- 
tial. The  California  Association  of  Tobacco  Distributors,  Inc.,  estimates 
the  capital  required  because  of  the  3-cent  tax  for  the  small  distributor 
(300  cases  per  week)  to  be  $18,000.  If  the  tax  were  increased  to  8  cents 
per  package,  $48,000  would  be  required,  a  $30,000  increase.^  Raising 
these  additional  funds  would  be  extremely  difficult  for  many  distribu- 
tors. Some  are  already  paying  nearly  10  percent  for  bank  funds.  To 
raise  funds  by  increasing  accounts  payable  through  lost  discounts  is 
an  even  higher  cost  source.  Mr.  Joseph  J.  Mittler,  President  of  the  Cal- 
ifornia Association  of  Tobacco  Distributors,  Inc.,  claims  that  this  extra 
burden  would  cause  the  medium  and  smaller  houses  to  disappear.® 
These  considerations  indicate  that  an  increase  in  cigarette  taxes  would 
reduce  the  flow  of  capital  into  the  tobacco  industry. 

"  California  Legislative  Analyst,  "Reporting  Versus  Stamp  Method  of  Cigarette  Tax 
Administration,"  Report  to  the  Assembly  Interim  Committee  on  Revenue  and 
Taxation.  January  4,  1960,  p.  57.   (Xerox  copy.) 

*  Commonwealth  of  Massachusetts,  "Vendor  Allowance  for  Collecting  Alcoholic  Bev- 
erage Excise,"  Seriate  Report  No.  712.  [No  publisher  shown.]  (December  26, 
1960),  pp.  42-53. 

T  Letter  from  Joseph  J.  Mittler,  President,  California  Association  of  Tobacco  Distribu- 
tors, Inc.,  March  9,  1964. 

8  IMd. 

•Letter  from  Joseph  J.  Mittler,  President,  California  Association  of  Tobacco  Distribu- 
tors, Inc.,  June  30,  1964. 
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Besides  limiting  the  growth  of  the  tobacco  industy,  additional  taxes 
would  likely  change  the  structure  of  the  industry ;  there  would  be  in- 
creased concentration  of  the  industry  into  fewer  and  larger  firms.  The 
evidence  above  indicates  that  smaller  firms  bear  a  greater  burden  from 
the  additional  costs  that  result  from  taxation  than  do  the  larger  firms. 
As  a  result,  many  smaller  firms  will  leave  the  industry,  which  has  al- 
readv  experienced  a  strong  movement  toward  greater  concentration.  In 
1940,  Southern  California  had  approximately  15  major  grocery  houses 
and  30  tobacco  distributors;  last  June  there  were  only  three  major 
wholesale  groceries,  and  about  seven  tobacco  distributors-i*^  Distributors 
have  been  eliminated  either  through  closure  or  through  merger.  Addi- 
tional taxation  will  hasten  this  process  through  elimination  of  more 
small  distributors.  As  a  consequence,  there  will  be  a  greater  concen- 
tration and  lessening  of  competition  in  the  tobacco  industry. 

Alcoholic  Beverages 

The  alcoholic  beverage  industry  in  California  has  grown  remarkably 
since  its  establishment" during  the  depression.  In  1935,  industry  pay- 
roll and  earnings  amounted  to  $26,458,000;  by  1962,  this  figure  reached 
$623,054,000.11  National  growth  almost  parallels  this— payroll  increased 
from  $37  billion  to  $322  billion  in  the  same  period.^^ 

This  growth  has  taken  place  despite  the  heavj'  tax  burden  placed  on 
the  industry.  The  distilled  spirits  segment  of  the  alcoholic  beverage 
industry  is 'far  more  heavily  taxed  than  either  the  beer  or  wme  seg- 
ments. Beer  and  wine  are  so  lightly  taxed  that  their  rate  of  growth 
must  be  mainlv  explained  in  terms  of  nontax  factors,  e.g.,  consumer 
tastes.  Growth 'in  the  distilled  spirits  sector  has  been  heavily  penalized 
by  its  tax  load.  The  high  prices  necessitated  by  these  taxes  have 
caused  ligitimate  businessmen  to  lose  sales  to  illicit  production,  as 
discussed  and  illustrated  in  detail  above  and  in  Chapter  V. 

Horseracing 

The  horseracing  industry  in  California  has  experienced  a  marked 
change  in  profitability  since  the  legalizing  of  on-track  wagering.  The 
first  two  decades  were  extremelv  profitable.  In  this  period,  the  six  pri- 
vate tracks  earned  total  profits  of  $49,930,000  on  an  original  invest- 
ment of  $5,700,000,  and  paid  stockholders  $30,422,000  m  drndends.^^ 
In  the  immediate  postwar  years,  some  instances  of  phenomenal  earnings 
occurred.  For  example,  in  one  year  Bay  Meadows  earned  212  per- 
cent on  its  net  worth.i^  Since  then,  profits  have  been  trending  down- 
ward From  1945  to  1952,  profits  as  a  percent  of  net  worth  declined  from 
52.4  percent  to  19.7  percent.^^  From  1952  to  1960,  profits  continued 
downward— falling  33  percent.  This  decline  occurred  despite  the  34  per- 
cent increase  in  track  gross  revenues  in  this  period.  Increasing  expenses 

'i^  Licensed  Beverage  Industries,  '"Some  Aspects  of  the  Economic  Contributions  of 
ifheAlcoholfc  Beverage  Industry,"  (New  York:  Licensed  Beverage  Industries,  Inc.. 
1963).  [Pa,?es  not  numbered.]   (Li tliograplied.) 

^Economic  Report  of  the  President:  196.',,   <^^^^^\^Stop .  GFO    lJGi),V.22l 

13  California  LeCT.«lature,  Taxation  of  Horse  Racing  in  Oalt/ornta,  Report  of  Sub- 
committee oT  the  Assembly  Interim  Committee  on  Revenue  and  Taxation  (Sacra- 
mento:  State  Printing  Office,   June   10,   1953),   pp.   15-lb. 

"  Ibid.,  p.  31. 

15  ihid. 
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plus  an  increasing  share  of  the  parinmtuel  pool  going  to  the  state  ac- 
count for  this  seeming  discrepancy.^^  Furthermore,  horseracing  profits 
tend  to  vary  considerably  from  year  to  year.  These  factors  have 
prompted  a  Stanford  Research  Institute  study  to  describe  the  Cali- 
fornia horseracing  industry  as  a  slow-growth  industry,  which  is  subject 
to  high  degrees  of  fluctuation  in  the  demand  for  its  product  and  to 
inflexible  expenses — all  of  which  combine  to  make  horeseracing  in  Cali- 
fornia a  high-risk  business.^^ 

Horseracing  in  California  is  a  regulated  industry.  The  state  grants 
a  monopoly  to  the  tracks  and  protects  them  from  new  entrants.  In  re- 
turn, the  state  shares  in  the  proceeds  and  is,  in  effect,  a  partner  in 
the  business.  Intra-industry  competition  exists  mainly  in  the  allocation 
of  racing  days  between  northern  and  southern  tracks  and  between 
private  associations  and  the  fairs.  When  racing  dates  overlap,  competi- 
tion for  top  horses  results.  In  the  past  few  years,  inter-industry  compe- 
tition from  other  forms  of  entertainment  has  been  increasing.  Base- 
ball, basketball,  ice  hockey  and  other  spectator  sports  have  become  in- 
creasingly available. 

Because  the  state  is  the  controlling  shareholder  in  the  horseracing 
business,  it  can  direct  the  destinj^  of  horseracing  in  California.  Througli 
changing  its  share  of  the  revenues  from  the  industry,  it  affects  the 
returns  to  the  owners  and  their  willingness  to  invest  capital  in  the  in- 
dustry. Low  returns  discourage,  and  high  returns  encourage,  capital 
investment.  Attempts  to  increase  state  revenues  through  increased  tax 
levies  may  prove  abortive  if  the  capital  investment  in  the  industry  de- 
clines and  the  quality  of  racing  is  impaired,  thereby  lowering  at- 
tendance and  wagering  at  the  tracks.  Optimization  of  horseracing  col- 
lections to  the  state  would  require  setting  tax  rates  which  would  provide 
returns  sufficient  to  attract  capital  to  the  industry.  How  much  capital 
should  be  attracted  into  the  horseracing  industry  depends  primarily 
upon  the  state's  philosophy  as  to  the  need  and  desirability  of  horse- 
racing. 

A  further  problem  exists  in  that  southern  tracks  are  more  profitable 
than  northern  tracks.  In  economic  theory,  unprofitable  ventures  wither 
away — as  they  should,  if  optimum  allocation  of  resources  is  to  be  ob- 
tained. In  this  case,  however,  the  tax  rates  chosen  by  the  state  help 
to  determine  profitability.  Should  the  state  apply  different  rates  to 
northern  tracks  as  opposed  to  southern  tracks?  In  effect,  this  would 
amount  to  southern  tracks  subsidizing  the  northern  tracks.  Again,  the 
answer  depends  on  the  social  goals  of  the  state. 

Through  its  regulations  and  disposition  of  revenues,  the  state  also 
affects  the  allocation  of  resources.  A  large  part  of  the  rationale  for  legal- 
izing wagering  on  horseracing  was  that  it  would  stimulate  the  breed- 
ing of  quality  horses.  To  implement  this  objective,  the  current  law  calls 
for  10  percent  of  the  purses  won  by  California-bred  horses  to  be  distrib- 
uted to  the  breeders  of  those  horses.  In  1963,  there  were  2,863  Califor- 
nia-bred winners  and  total  awards  of  $523,558.^^  Undoubtedly,  these 
awards  have  encouraged  the  breeding  of  high-quality  horses. 

"  Stanford  Research  Institute,  An  Econoviic  Appraisal  of  the  Outlook  for  Horse  Rac- 
ing in  California  (Menlo  Park:  Stanford  Research  Institute,  March  1961),  p.  69. 

"76id.,  pp.  69,  88,  89. 

^^  Horse  Racing  in  Califorina,  Annual  Report  of  Operations,  1963,  California  Horse 
Racing  Board  (Sacramento:  State  Printing  Office,  1963),  p.  5. 
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The  state  currently  earmarks  $750,000  of  its  horseracing  revenues 
to  the  Wildlife  Restoration  Fund.  The  effect  may  be  for  more  funds 
to  be  allocated  in  this  way  than  if  this  fund  had  to  compete  with  other 
demands  upon  the  state's  General  Fund. 


CHAPTER   IV 

REVENUE  FROM  TOBACCO  PRODUCTS 

CIGARETTES 
Importance  of  Revenue 

The  state  of  California  was  one  of  the  very  latest  states  to  adopt  a 
cigarette  tax.  Its  tax  did  not  become  effective  until  July  1,  1959,  and 
by  this  time,  45  states  were  already  levying  cigarette  excises.^  When 
Colorado  imposed  a  tax  on  cigarettes  effective  July  1,  1964,  it  brought 
the  total  taxing  states  to  48.  The  only  two  states  that  do  not  currently 
tax  cigarettes  are  Oregon  and  North  Carolina. 

California's  cigarette  tax  proved  a  substantial  revenue  producer  from 
the  start.  In  its^first  fiscal  year,  1959-60,  the  yield  was  $64,805,000. 
In  the  short  period  the  tax  has  been  in  effect,  these  revenues  have 
steadily  increased.  They  reached  an  estimated  $72,150,000  for  fiscal 
1963-64.2  In  addition  to  these  collections,  the  state  derives  revenue 
from  the  3  percent  general  sales  tax  on  cigarettes.  The  Tobacco  Tax 
Council  estimates  this  yield  to  be  $21,700,000"for  1963.^ 

Despite  the  size  and  growth  of  California's  cigarette  tax  collections, 
the  relative  importance  of  these  revenues  has  declined.  In  fiscal  1959-60, 
they  represented  3.1  percent  of  total  state  revenues;  for  fiscal  1963-64, 
the  comparable  figure  is  2.6  percent.^  Tobacco  revenues  are  relatively 
more  important  to  other  taxing  states ;  on  the  average,  their  proportion 
of  total  state  revenue  is  twice  as  large  as  California 's.^ 

California  is  one  of  the  leading  states  in  cigarette  tax  collections ; 
in  fiscal  1963  it  ranked  fourth  among  the  taxing  states.  In  that  year 
its  revenues  were  $70,829,000.  Other  major  revenue  states  were :  New 
York,  $124,687,000 ;  Texas,  $89,706,000 ;  and  Pennsylvania,  $86,704,000. 
Substantial  revenues  are  also  derived  from  this  tax  by  a  number  of 
other  states,  but  for  many  states  the  amounts  are  comparatively  small. 
Wyoming's  yield,  at  $1,731,000,  is  the  smallest.^ 

California's  tax  rate,  3  cents  per  package,  is  one  of  the  lowest  in  the 
nation.  Only  two  states  have  lower  rates — Arizona,  2  cents  per  package, 
and  Kentucky,  2^  cents  per  package.  Washington,  D.C.,  also  is  lower 
with  a  2-cent  rate.  In  addition  to  an  ever-increasing  number  of  states 
adopting  cigarette  taxes,  the  tax  rates  applied  by  these  states  have 
been  surging  upward.  In  1950,  the  most  commonly  applied  rate  and 
also  the  midpoint  of  the  range  of  the  taxing  states  was  3-cents  per 
package.  By  May  1964,  the  most  common  rate  was  8  cents,  and  the 

1  Tobacco  Tax  Council,   Cigarette  Taxes  in  the  United  States,  Vol.  XII,  1963    (Rich- 

mond, Virginia:  Tobacco  Tax  Council,  1963),  p.  8. 

2  California  Legislature,  State  of  Califorina  Budget  for  the  Fiscal  Year  July  1,  196Jf 

to  June  30,  1965    (Sacramento:   State  Printing  Office),  p.   A-20. 

8  Tobacco  Tax  Council,  "Reasons  W^hy  California  Cigaret  Tax  Rate  Should  Not  Be  In- 
creased" (Richmond,  Virginia:  Tobacco  Tax  Council,  July  1964).  (Mimeographed.) 

*  California  Legislature,  op.  cit.,  pp.  A-19,  A-20. 

5  Califorina  Legislature,  Calif  oria's  Tax  Structure:  196  i.  A  Major  Tax  Study,  Part  I; 
Assemblv  Interim  Committee  on  Revenue  and  Taxation.  (Sacramento:  State 
Printing  Office,  January  1964),  p.  21. 

8  Tobacco  Tax  Council,  Cigarette  Taxes  in  the  United  States,  pp.  12,  15, 
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middle  rate  applied  was  6  centsJ  This  means  that  since  1950  many 
states  have  doubled  or  more  than  doubled  their  tax  rates  on  cigarettes. 
(See  Table  IV-1  for  comparative  state  tax  rates  for  1950  and  1964.) 
How  can  California's  high  revenue  yield  be  reconciled  with  its  low 
tax  rate?  Part  of  the  explanation  lies  in  the  state's  large  population.  In 
addition,  its  per  capita  consumption  is  high.  In  fiscal  1963,  per  capita 
consumption  was  146  packs,  11  above  the  national  average.  The  State 
Board  of  Equalization  reports:  "The  high  per-capita  income  of  Cali- 

TABLE   IV-1 
STATE   CIGARETTE   TAX   RATES 

(per  pack  of  20  cigarettes) 
DECEMBER  1964 


No  tax 

2^ 

2^)i 

30 

3.90 

North  Carolina 

Arizona 

Kentucky 

California 

Hawaii 

Oregon 

District  of  Columbia 

Colorado 

New  Hampshire 

Virginia 

H 

50 

H 

70 

80 

Delaware 

Alabama 

Idaho 

Alaska 

Iowa 

Arkansas 

Michigan 

Florida 

New  York 

Connecticut 

Nevada 

Georgia 

Wyoming 

Ohio 

Kansas 

North  Dakota 

Louisiana 

South  Carolina 

Maine 

Oklahoma 

Minnesota 

Maryland 

Tennessee 

Montana 

Massachusetts 

Washington 

New  Jersey 

Nebraska 

New  Mexico 

H 

South  Dakota 

Pennsylvania 

West  Virginia 

Rhode  Island 

Texas 

Mississippi 

Utah 

Vermont 

Wisconsin 

JANUARY  1950 

No  tax 

H 

20 

23^0 

30 

West  Virginia 

Arizona 

New  Hampshire 

Alabama 

Delaware 

Connecticut 

Maryland 

Iowa 
Kentucky 

Idaho 
Illinois 

North  Carolina 

Oregon 

Virginia 

Wyoming 

Montana 

Ohio 

Utah 

Indiana 

Blansas 

Michigan 

Nebraska 

Nevada 

H 

50 

80 

New  Jersey 
New  York 

Rhode  Island 

Arkansas 
Maine 

Florida 
Georgia 

Louisiana 

South  Carolina 
South  Dakota 

Massachusetts 

Tennessee 

Mississippi 

North  Dakota 

Texas 

New  Mexico 

Oklahoma 

Wisconsin 

Pennsylvania 

Vermont 

Washington 

SOURCES:   (1964)  Federation  of  Tax  Administrators.  Tax  Administrators  News,  September,  1964,  and  subsequent  issues; 

(1950)  California,  Senate  Interim  Committee  on 

State  and  Local  Taxation, 

State  ana  Local  Taxes  m 

California:  A  Comparative  Analysis,  p.  A-465. 

T  See  Table  IV-1. 
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fornians  and  the  large  number  of  tourists  visiting  the  state  account 
for  most  of  this  difference. ' '  ^ 

Revenue  Pofeniial 

California  is  still  taxing  cigarettes  at  its  original  rate  of  3  cents  per 
package ;  however,  there  have  been  proposals  to  raise  this  rate.  AB  84 
(amended)  (Marks  and  Garrigus)  California  Legislature  1964  First 
Extraordinary  Session  proposes  an  8-cent  tax  per  package,  and  AB  157 
(Henson)  California  Legislature  1964  First  Extraordinary  Session  pro- 
poses a  7-cent  tax  per  package.  Assuming  no  change  in  sales  from  the 
levying  of  these  higher  tax  rates  on  cigarettes,  the  state  would  have 
revenues  for  fiscal  1963-64  for  these  different  rates  as  given  in  Table 
IV-2. 

Qualificaiions 

The  above  estimates  of  additional  revenue  from  higher  tax  rates  on 
cigarettes  depend  upon  a  completely  inelastic  demand,  i.e.,  sales  do  not 

TABLE  IV-2 

ESTIMATED   CIGARETTE   TAX   COLLECTIONS   FOR   F3SCAL    1963-64 
FOR   SELECTED   TAX   RATES 


Rate 

Estimated 
total  revenue 

Estimated 
additional  revenue 

872,150,000 
8168,350,000 
8192,400,000 

7i  AB  157  (Henson) 

896,200,000 

8)»  AB  84  (Marks  and  Garrigus) -    - 

8120,250,000 

SOURCE:    California  Legislature,  State  of  California  Budget  for  the  Fiscal  Year  July  1,  1964  to  June  SO.  1965  (Sacra- 
mento: State  Printing  Office),  p.  A-20. 

decline  even  though  the  tax  is  fully  reflected  in  the  retail  price.  Many 
authorities  do  contend  that  the  demand  for  cigarettes  is  extremely 
inelastic;  in  fact,  they  hold  that  this  is  the  very  reason  thej^  are  so 
heavily  taxed.  There  is  considerable  data  available  which  supports 
this  position.  A  recent  tax  study  found  the  demand  for  cigarettes 
to  be  highly  inelastic ;  that  changes  in  cigarette  tax  rates  resulted 
in  almost  proportionate  changes  in  revenues.  For  example,  between 
1958  and  1959,  both  Massachusetts  and  Mississippi  raised  their  rates 
from  5  cents  to  6  cents  per  package,  a  20-percent  increase.  The  average 
cigarette  revenue  for  these  two  states  increased  by  24.1  percent  in  the 
year  following  the  rate  increase,  while  the  remaining  41  states  which 
did  not  significantly  change  their  tax  rates  on  cigarettes  had  an  aver- 
age increase  in  cigarette  collections  of  only  9.97  percent.  This  result 
w^as  quite  typical  for  other  states  when  their  cigarette  tax  rates  were 
increased.  On  the  rare  occasions  when  cigarette  tax  rates  have  been 
reduced,  cigarette  tax  collections  have  fallen,  again  confirming  the  in- 
elasticity of  demand.  To  illustrate,  Kentucky  reduced  its  rate  from 
3  cents  to  2.5  cents  on  July  1,  1960.  In  the  ensuing  year,  its  cigarette 

•state  of  California,  Annual  Report  of  the  State  Board  of  Equalisation  1962-6S   (Sac- 
ramento: state  Printing  Office,  1963),  p.  28. 
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tax  collections  were  down  10.1  percent.^  This  empirical  data  supports 
the  inelastic  demand  hypothesis  for  cigarettes. 

There  are,  however,  some  factors  on  the  horizon  which  might  reduce 
the  inelasticity  of  demand  for  cigarettes  in  the  future.  One  factor  is 
the  rising  price  of  cigarettes.  As  prices  increase,  demand  tends  to  be- 
come more  elastic,  and  prices  of  cigarettes  have  been  mo\'ing  upward 
in  response  to  the  ever-increasing  taxation.  Furthermore,  it  appears 
that  tax  increases  will  likely  continue  at  most  governmental  levels. 
V  Beside  recent  widespread  state  increases  in  cigarette  tax  rates,  a  5- 
cent  increase  per  pack  in  the  federal  rate  has  lately  been  proposed,io 
and  some  cities  have  also  adopted  cigarette  taxes  (for  example,  Los 
Angeles).  A  5-cent  increase  at  each  governmental  level  would  mean  a 
potential  15-eent  increase  in  the  price  of  a  package  of  cigarettes.  Un- 
doubtedly, an  increase  of  such  magnitude  in  the  price  of  cigarettes 
would  bear  hea-vnly  on  cigarette  sales. 

Although  most  evidence  indicates  a  high  degree  of  inelasticity  of  de- 
mand for  cigarettes,  there  is  also  some  evidence  that  cigarette  sales  are 
affected  bv  price  changes  (demand  may  still  be  inelastic).  For  example, 
when  California  adopted  its  cigarette  tax.  cigarette  sales  fell  over  20 
percent  in  the  ensuing  12  months.^^  In  its  May  1964  Monthly  Report, 
the  Tobacco  Tax  Council  stated  that  the  number  of  cigarette  packages 
taxed  for  that  month  was  down  12.1  percent  from  May  1963.  "While 
the  health  scare  undoubtedly  accounts  for  much  of  this  decline,  part 
may  be  due  to  tax  increases.  Fifteen  states  raised  their  taxes  during 
this  period.  Their  average  decline  in  packages  taxed  was  about  16  per- 
cent—noticeably greater  than  the  9i-percent  average  decline  for  the 
states  whose  tax  rates  remained  unchanged.  Some  suffered  severe  de- 
clines ;  e.g.,  Nebraska  raised  its  tax  from  4  cents  to  6  cents  per  pack 
and  the  number  of  packages  taxed  fell  47.8  percent.^^  This  evidence  sug- 
gests that  cigarette  sales  may  be  reduced  through  increased  taxation. 
Cigarette  smokers  may  react  to  increased  prices  of  cigarettes  in  a 
number  of  ways  which  would  reduce  the  number  of  cigarette  packages 
taxed.  While  few  may  stop  smoking  cigarettes,  some  may  reduce  the 
number  they  smoke.  Others  will  switch  to  other  tobacco  products.  Small 
cigars,  for  example,  may  be  an  excellent  substitute  for  many  cigarette 
smokers.  Still  others  will  seek  out  the  lower-taxed  or  tax-free  cigarettes. 
The  Tobacco  Tax  Council,  in  its  argument  against  a  tax  increase  on 
cigarettes  in  California,  contends  that  border  residents  will  increase 
their  out-of-state  purchases.^^  Finally,  the  wider  margin  provided  by 
high  taxes  will  serve  as  a  stimulus  to  bootlegging  and  further  decrease 
the  number  of  packages  taxed. 

Another  elemicnt  which  might  impair  cigarette  sales  and  taxes  in  the 
future  is  the  possible  link  between  cigarette  smoking  and  cancer.  The 
government 's  health  report,  which  came  out  in  January  1964,  appears 

•Karl  Marx,  "Tobacco.  Alcoholic  Beverages,  and  Pari-Mutuel  Taxes."  Chapter  21  of 
the  State  of  Illinois  Report  of  the  Comission  on  Revenue  (Springfield:  Frye 
Printing  Company,  1963),  pp.  707-709.  ,-       t  o^    lacA    /-ro-oev, 

10  United  States  Congress,  Senate,  Congressional  Record  for  January  2i,  1964   (Wash- 

ington: Government  Printing  Office),  p.  1056.  -r,    ^     ci,      i^   -nt^*  t>^ 

11  Tobacco  Tax  Council,  "Reasons  WThy  California  Cigaret  Tax  Rate  Should  Not  Be 

Increased."  ^         ^ ,, 

"  Tobacco  Tax  Council,  "Monthly  State  Cigaret  Tax  Report.  „    .     ^v      i^   -nt  *  xj^ 

w  Tobacco  Tax  Council,  "Reasonij  Why  Califorma  Cigaret  Tax  Rate  Should  Not  Be 

Increased." 
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to  have  sharply  reduced  sales.  While  the  National  Tax  Association  re- 
ports that  cigarette  stamp  sales  were  up  in  June  1964  from  June  of  the 
prior  year,  this  is  the  first  year-to-year  increase  for  monthly  stamp 
sales  since  the  government  report  was  published.  In  the  past,  cigarette 
sales  have  rebounded  from  health  scares  and  have  then  continued  trend- 
ing upward.  Whether  the  June  increase  in  stamp  sales  is  a  revival  of 
this  upward  trend  is  difficult  to  say.  The  National  Tax  Association 
warns  of  possible  misinterpretation  of  the  June  upturn.  It  notes  that 
the  June  1963  sales  were  abnormally  low,  since  many  stamps  had  been 
purchased  in  advance  in  anticipation  of  tax  increases  scheduled  to  go 
into  effect. ^^  Because  many  people  are  convinced  that  smoking  is  danger- 
ous to  health,  educational  programs  are  being  promoted  whose  goals  are 
to  discourage  and  prevent  cigarette  smoking.  In  the  long  run,  such 
programs  may  have  a  telling  effect  on  the  smoking  habits  of  Americans. 
At  any  rate,  health  considerations,  plus  ever-rising  cigarette  prices, 
may  serve  to  limit  the  future  ability  of  governments  to  garner  addi- 
tional revenue  from  the  taxation  of  cigarettes. 

TAX  COLLECTION  METHODS 

States  taxing  cigarettes  have  two  procedures  available  for  collection 
of  the  tax.  One  is  the  reporting  (sometimes  called  invoice  or  inventory) 
method.  Under  this  plan,  the  taxpayer  reports  to  the  taxing  authorities 
specific  information  as  to  his  invoices,  inventories,  and  sales,  and  pays 
his  taxes  according  to  these  records.  The  tax  is  thus  self-assessed,  and 
is  paid  in  a  manner  similar  to  California's  sales  tax.  Another  method 
is  the  use  of  indicia  (i.e.,  stamps  or  meter  impressions).  While  varia- 
tions exist  in  the  implementation  of  this  plan,  its  essence  is  that  the 
tax  is  paid  by  the  taxpayer  through  the  purhcase  of  stamps  or  meter 
impressions  from  the  proper  state  officials  or  state-authorized  agencies. 

Of  the  cigarette-taxing  states,  only  four  rely  on  the  reporting 
method;  they  are  Alaska,  Hawaii,  Massachusetts,  and  Michigan.  All 
the  other  states,  including  California,  use  some  form  of  indicia. 

Potential  Savings  of  Reporting  Method 

The  stamp  plan  is  a  costly  method  of  tax  collection.  In  addition  to 
general  administrative  costs,  it  requires  the  purchasing  and  affixing  of 
stamps.  Although  the  affixing  is  done  by  the  distributor,  discounts  are 
usually  given  to  the  distributor  by  the  state,  presumably  to  compen- 
sate for  the  costs  incurred.  Since  costs  of  stamping  can  be  avoided 
under  a  reporting  system,  a  state  using  this  system  may  realize  sub- 
stantial savings.  To  illustrate  the  potential  savings  available  to  the 
state  of  California,  estimates  based  on  AB  1374  (Petris)  (as  amended 
in  Assembly  April  5,  1963)  1963  General  Session  are  given  in 
Table  IV-3.  From  this  table  it  can  be  seen  that  the  reporting  method 
would  have  provided  a  saving  to  the  state  of  $1,818,700  for  the  fiscal 
year  1963-64.  This  saving  would  continue  into  the  indefinite  future 
and  increase  as  cigarette  sales  increase.  However,  because  of  certain 
nonrecurring  adjustments  and  the  revenue  lag  caused  by  the  change- 
over from  a  prepayment  to  a  postpayment  plan,  there  would  be  a  on?- 

"  The  Wall  Street  Journal,  July  15,  1964,  p.  2. 
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time   negative   effect   on   revenue   to   the   state   in   fiscal   1963-64   of 
$1,880,000,  even  after  the  above  savings  are  taken  into  account.^^ 

TABLE  lV-3 

COMPARISON    OF   THE    1963-64   COSTS   OF   ADMINISTERING   THE   CIGARETTE   TAX 
STAMP   VS.   REPORTING   METHODS 

(in  thousands) 


Cigarette  Stamps 

Bank  of  America  Contract 

Distributor  Discounts 

Administration  Costs 

Total 

Savings 


Stamp  method 


$325.7 

16.0 

1,500.0 

135.1 


$1,976.8 


(AB  1374  amended) 
reporting  method 


*$23.0 
135.1 


$158.1 
1,818.7 


•Nonrecurring  overlap.  ,     .        „,.,.„,.    t     •  i  i         »     -i  ■!  ms*  ^  i 

SOURCE:   Letter  from  A.  Alan  Post,  Legislative  Analyst,  Califorma  State  Legislature,  AprJ  2,  19bi},  p.  7. 

Qua/zficaf/ons 

How  much  of  the  nearly  $2,000,000  per  year  savings  the  state  would 
realize  would  depend  upon  two  factors:  Costs  of  enforcement  in  lieu 
of  stamps,  and  the  extent  of  tax  evasion.  On  the  first  point,  it  is  the 
view  of  the  State  Board  of  Equalization  that  the  cost  of  effective  in- 
vestigation and  audit  procedures  woLild  be  "...  no  more  than  a 
third  of  the  current  cost  of  the  stamp  method.  Possibly  it  might  be 
substantially  less. ' '  ^^  In  Massachusetts,  also,  opposition  to  the  use  of 
stamps  has  come  mainly  from  state  officials,  who  believe  the  method 
not  worth  the  additional  cost.^'^ 

The  major  criticism  of  the  reporting  method  of  cigarette-tax  collec- 
tion is  that  tax  evasion  might  more  than  offset  the  savings  from  elim- 
ination of  the  stamping  process.  However,  a  1960  report  prepared  by 
the  California  Legislative  Analyst  concluded  that  the  reporting  system 
could  be  successfully  employed  in  California  provided  that:  (1)  the 
program  is  strictly  enforced,  (2)  sufficiently  severe  penalties  are  im- 
posed on  tax  evasion,  and  (3)  cooperation  of  the  major  segment  of  the 
cigarette  industry  is  obtained.  To  begin  with,  the  report  notes  the 
long  and  successful  experience  the  state  has  had  in  the  use  of  the 
reporting  method  in  collection  of  sales  taxes  and  alcoholic  beverage 
taxes.  Furthermore,  the  study  points  to  a  number  of  factors  which 
contribute  to  the  difficulty  of  cigarette  tax  evasion.  For  one  thing,  the 
state's  geography  limits  access  to  tax-free  cigarettes.  Most  of  its  popu- 
lation live  in  coastal  areas  and  only  2  percent  near  its  borders.  Con- 
sequently, tax  evasion  through  individual  consumer  purchases  would 
be  small.  The  Jenkins  Act  (1949  federal  enactment)   effectively  rules 

15  Letter  from  A.  Alan  Post,  Legislative  Analyst,   California   State  Legislature,  April 

« Letter   from   Dixwell   L.    Pierce,   Secretary,   State   Board   of   Equalization,   April   23, 

w  Commonwealth  of  Massachusetts,  "Vendor  Allowance  for  Collecting  Alcoholic  Bev- 
erage Excise,"  Senate  Report  No.  712.  [No  publisher  shown.]  (December  26, 
1960),  pp.  45-46. 
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out  interstate  shipments  of  cigarettes,  since  this  act  requires  the 
shipper  to  send  a  copy  of  the  invoice  to  the  tax  administrator  in  the 
consumer's  state  where  the  use  tax  would  apply.  Tax  avoidance 
through  the  use  of  military  outlets  is  thought  to  be  small  and  exists 
under  both  systems.  Of  greatest  concern  is  bootlegging.  Even  here, 
the  report  holds  that  low  profit  margins  would  discourage  bootlegging ; 
the  profit  potential  is  apparently  quite  small,  especially  when  boot- 
legging's  many  problems  are  considered.  Among  them  are  the  diffi- 
culty of  finding  volume  outlets,  fines,  jail  sentences,  and  confiscation 
of  cargoes.  In  addition,  auditing  of  distributors'  records,  plus  excellent 
facilities  for  highway  inspection  of  truck  cargoes,  should  further  dis- 
courage bootlegging  and  also  foil  some  of  the  bootlegging  attempted.^** 
Two  states,  Massachusetts  and  Michigan,  have  had  a  long  experience 
with  the  reporting  method  of  cigarette  tax  collection,  and  officials  in 
both  states  express  satisfaction  with  it.  A  legislative  report  from 
Massachusetts  states,  "Those  persons  most  activetv  associated  with  the 
application  of  the  cigarette  excise  in  Massachusetts  state  that  the  re- 
porting system  is  successful. ' '  ^^  The  cigarette  tax  administrator  in  the 
state  of  Michigan  ardently  supports  the  reporting  system.  He  notes 
that  industry  members  are  also  pleased  with  the  system  and  says, 
"Frankly,  at  present  we  know  of  not  one  wholesaler  who  is  dissatisfied 
with  the  return  (reporting)  sj^stem  and  who  would  prefer  stamps.  In 
fact,  many  wholesalers  are  outspoken  in  praise  of  the  system. "-° 
Many  industry  members  in  both  Massachusetts  and  California  have  also 
strongly  supported  the  reporting  sj^stem.^^-  2- 

On  the  other  hand,  the  use  of  indicia  in  cigarette  tax  administra- 
tion has  many  strong  advocates.  In  Massachusetts,  a  number  of  tax 
officials  have  recommended  the  stamp  plan  for  the  collection  of  ciga- 
rette taxes.  Furthermore,  the  National  Association  of  Tobacco  Distri- 
butors contends  Massachusetts  would  add  $3  million  to  its  revenue 
through  the  use  of  stamps.-^  A  recent  survey  of  tax  officials  in  all  ciga- 
rette-taxing states  found  strong  sentiment  in  favor  of  the  use  of  indicia 
(over  90  percent)  in  the  replies  (74  percent)  .^^  A  fairly  typical  reply, 
perhaps  a  little  stronger  than  a^-erage,  is  that  of  a  Maryland  tax  of- 
ficial : 

We  feel  strongly  that  tax  indicia  is  an  absolute  necessity  for 
the  proper  administration  of  a  cigarette  tax  law.  We  use  heat- 
applied  decal  stamps,  which  we  consider  superior  to  metered 
impressions.  Cigarettes  are  such  a  universal  item  and  move  so 
quickly  that  the  lack  of  indicia  would  be  an  open  invitation  to 
bootlegging.^^ 


18  California  Legislative  Analyst,  "Reporting  A''ersus  Stamp  Method  of  Cigarette  Tax 
Administration,"  Report  to  the  Assembly  Interim  Committee  on  Revenue  and 
Taxation.  January  4,   1960,  pp.  2-4,  48-66.    (Xerox  copy.) 

J^*  Commonwealth  of  Massachusetts,  op.  cit.,  p.  45. 

20  Letter  from  David  W.  Parker,  Director,  Cigarette  and  Miscellaneous  Taxes,  State  of 
Michigan,  April  1,  1963,  p.  2. 

^  Commonwealth  of  Massachusetts,  op.  cit.,  p.  46. 

22  Mimeographed  sheet.  [No  title,  date,  or  publisher  shown.] 

23  Commonwealth  of  Massachusetts,  op.  cit.,  p.  46. 

2*  Phil  Fuchs   (ed.).  The  Tobacco  Record  (San  Francisco:  The  Tobacco  Industry  Pub- 
lishing Company,  Inc.,  April  1963)  Vol.  53,  No.  4,  pp.  1,  3,  8,  12. 
25  IMd.,  p.  3. 
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And  John  D.  Kelly,  Executive  Director,  California  Association  of 
Tobacco  Distributors,  Inc.,  firmly  believes  that  unless  stamps  are 
used,  bootlegging  will  become  rampant.^** 

TAXATION  OF  OTHER  TOBACCO  PRODUCTS 
Importance  of  Revenue 

For  the  most  part,  the  taxation  of  other  tobacco  products  has  not 
been  an  important  source  of  revenue  to  either  the  federal  government 
or  the  states.  In  the  early  period  of  federal  taxation,  which  started 
during  the  Civil  War,  these  revenues  were  important ;  since  then,  ciga- 
rette revenues  have  steadily  increased  in  importance  and  revenues  from 
other  tobacco  products  now  only  comprise  a  minor  part  of  federal 
tobacco  revenues.  In  1963,  the  federal  government  received  96.7  per- 
cent of  its  tobacco  collections  from  cigarettes.^"^  For  the  states,  cigarettes 
have  always  been  the  major  part  of  their  tobacco  tax  collections.  Cig- 
arettes were  first  taxed  in  1921  by  one  state;  other  tobacco  products 
were  first  taxed  in  1923  by  two  states.  For  all  tobacco-taxing  states, 
cigarette  revenues  have  never  been  less  than  87.4  percent  (in  1927) 
of  total  tobacco  collections.  In  1963,  cigarette  revenue  as  a  percent  of 
total  state  tobacco  revenue  was  98.2  percent.-^  It  should  be  noted,  how- 
ever, that  largely  responsible  for  the  very  low  yield  from  other  to- 
bacco products  is  the  fact  that  most  tobacco-taxing  states  do  not  tax 
other  tobacco  products.  Currently,  only  16  states  tax  other  tobacco 
products,  and  California  is  not  one  of  them.-^  (For  federal  and  state  to- 
bacco collections  for  1963,  see  Table  IV-4.) 

There  is  a  wide  range  of  taxing  practices  among  the  states  which  do 
tax  other  tobacco  products.  For  one  thing,  the  products  selected  for 
taxation  vary.  "While  most  states  tax  all  other  tobacco  products,  some 
tax  cigars  only,  others  select  two  or  three  products,  and  North  Dakota 
taxes  only  snuff  and  smoking  tobacco.  Also,  considerable  differences 
exist  as  to  the  type  of  tax  and  the  range  of  rates.  Five  states  rely 
solely  on  ad  valorem  taxes;  eight  use  specific  rates;  and  three  apply 
specific  rates  to  cigars  and  ad  valorem  rates  to  other  selected  tobacco 
products.  The  range  of  rates  is  most  aptly  illustrated  by  ad  valorem 
rates.  Minnesota  applies  a  10-percent  rate  on  the  wholesale  price  of 
all  tobacco  products;  the  comparable  rate  for  Washington  is  25  per- 
cent. An  examination  of  specific  rates  would  also  reveal  a  wide  spread. 
(For  selected  state  tax  rates  on  other  tobacco  products,  see  Table  IV-5.) 

The  federal  government  uses  specific  rates,  although  the  rate  on  some 
classifications  of  cigars  is  bracketed  according  to  the  retail  price.  For 
cigars  weighing  less  than  3  pounds  per  thousand,  the  tax  is  $0.75 ;  for 
cigars  weighing  over  3  pounds  per  thousand,  the  rate  per  thousand 
increases  from  $2.50  to  $20  as  the  retail  price  increases.  All  other 
tobacco  products  are  taxed  at  $0.10  per  pound.=^" 

Undoubtedly,  the  lack  of  enthusiasm  on  the  part  of  the  states  for 
taxing  other  tobacco  products  lies  in  the  difficulty  of  securing  com- 

28  Personal  interview,  July  9,  1964. 

27  Tobacco  Tax  Council,  Ci(/arette  Taxes  in  the  United  States,  p.  6. 
^Ibid.,  p.  9. 

29  Thid       r)      S 

30  California  Legislative  Analyst,  "Considerations  Involved  in  the  Taxation  of  Tobacco 

Products  Other  Than  Cigarettes,"  December  30,  1958,  p.  1.    (Xerox  copy.) 
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TABLE   lV-4 
FEDERAL   AND   STATE   TOBACCO   COLLECTIONS   YEAR   ENDING   JUNE   30,    1963 


Collections 

Percentage 

Federal  Excises 

$2,010,524,000 
68,713,000 

96.7 

Other  tobacco  products ..   .   .   _ 

3  3 

Total -     

$2,079,237,000 

$1,175,701,000 
21,257,000 

100  0 

State  Excises 

98.2 

1.8 

Total - ---_.- 

$1,196,958,000 

100.0 

SOURCE:   Tobacco  Tax  Council,  Cigarette  Taxes  in  the  United  States,  p.  5. 


TABLE  IV-5 


TAX   RATES   ON    OTHER   TOBACCO    PRODUCTS^   FOR   SELECTED   STATES 
AS   OF   JANUARY    1,    1964 


State 


Cigars 
(per  1,000) 


Smoking 
tobacco 


Chewing  tobacco 
and  snuff 


Alabama 

Arizona 

Hawaii 

Louisiana 

Minnesota 

Mississippi 

North  Daliota- 

Oklahoma 

Tennessee 

Texas 

Washington 


$1.00-120.25 
1.00-  10.00 


1.20-  40.00 


1.60-  22.40 

3.50-  20.00 
1.00-  13.50 
1.00-  15.00 


1  fS  per  oz. 
-20%  of  wholesale  price, 
s 

.10%  of  wholesale  price. 


.75)i  per  oz.'- 
.25fS  per  oz.* 


10% — wholesale  price  2jiperoz.<-' 

25%  of  factory  price  20%  of  factory  price* 

5%  of  retail  price 

25%  of  factory  list  price' 

-25%  of  wholesale  price 


1  In  addition  to  these  rates,  there  are  special  taxes  on  wholesalers  and  retailers. 

2  Range  from  2ji  on  package  of  IJ^  ounces  or  less  to  llfi  for  3  to  4  ounces  plus  3fi  for  each  additional  ounce  or  fraction 

thereof. 
'  Applies  to  chewing  tobacco  only;  snuff  taxed  at  rates  ranging  from  }4?  on  package  of  %  ounces  or  less  to  4fS  on  first  6 
ounces  plus  Ifi  for  each  additional  ounce. 

*  Rate  applies  to  base  and  any  fraction  thereof. 

s  Applies  to  chewing  tobacco  only;  snuff  taxed  at  1^  per  ounce. 

*  Rates  range  from  1  jf  on  first  5fi  of  selling  price  to  4^  on  first  15f!  plus  13-3fi  additional  for  each  additional  5^  of  selling 

price. 
'  Applies  to  snuff  only.  Rate  for  chewing  tobacco:  10  percent  of  wholesale  price. 
'  Does  not  apply  to  snuff. 

SOURCE:    Advisory  Commission  on  Intergovernmental  Relations,  Tax  Overlapping  in  the  United  States,  July  1964, 
pp.  187-188. 

pliance  to  such  taxes.  For  many  states,  the  additional  revenue  is  not 
worth  the  additional  cost.  Evasion  of  the  tax  could  arise  through  out- 
of-state  purchases.  It  could  also  occur  through  illicit  in-state  sales  if 
marking  of  tobacco  products  is  essential  to  the  collection  of  the  tax, 
and  this  marking  is  too  difficult  and  expensive  to  be  carried  out  ef- 
fectively. 

The  Jenkins  Act,  which  protects  the  state  against  tax  evasion  through 
purchasing  cigarettes  by  mail  from  nontax  sources,  does  not  apply  to 
other  tobacco  products.  Consequently,  the  tax  could  be  avoided  by  pur- 
chasing these  products  by  mail.  Some  tax  leakage  will  likely  occur  in 
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this  way,  especially  on  high-quality  tobacco  products  for  which  there 
is  some  tendency  to  order  by  mail.  However,  evasion  through  direct 
out-of-state  purchases  by  individuals  is  likely  to  be  small.  Calitorma  s 
geography,  with  so  few  of  its  people  living  near  the  border,  would 
seriouslv  restrict  such  purchases.  _ 

Another  problem  lies  in  the  choice  of  the  collection  method.  Other 
tobacco  products  do  not  lend  themselves  to  stamping  as  easily  as  ciga- 
rettes. They  come  in  a  variety  of  weights  and  sizes,  making  the  plac- 
ing of  stamps  or  metered  impressions  an  expensive  process.  This  ex- 
pense can  be  eliminated  if  the  reporting  method  is  used  but,  as  dis- 
cussed above,  there  might  be  more  tax  evasion.  There  are  still^  more 
problems.  If  specific  taxes  are  used,  serious  auditing  problems  arise;  it 
ad  valorem  taxes  are  used,  a  problem  arises  because  of  price  instabil- 
ity. Wholesale  and  retail  prices  are  especially  unstable.  Factory  list 
prices  appear  to  offer  the  most  stable  tax  base  for  cigars  and  other 
tobacco  products.  After  a  consideration  of  all  these  problems,  the  (Cali- 
fornia Legislative  Analyst  concluded  that  California  is  better  situated 
than  most  states  to  tax  other  tobacco  products  and  that  it  could  prob- 
ably successfully  tax  them.  He  further  recommended  an  ad  valorem 
tax  based  on  factory  list  prices  and  the  reporting  method  of  tax  col- 

lection  '^^ 

A  recent  tax  study  found  that  most  of  the  states  taxing  other  to- 
bacco products  are  not  unduly  concerned  with  the  problem  of  complia- 
ance.  Although  both  the  stamp  and  reporting  methods  are  employed, 
a  majority  of  the  states  use  the  stamp  method.  Alabama  and  Oklahoma 
are  cited  as  examples  of  states  that  are  very  successful  in  taxing  other 
tobacco  products.  Alabama  applies  a  specific  tax  to  tobacco  products ; 
Oklahoma  applies  a  specific  tax  to  cigars,  but  taxes  smoking  and  chew- 
ing tobacco  on  an  ad  valorem  basis.  Both  states  use  stamps  to  ensure 
compliance.  On  the  other  hand,  Washington  was  reported  to  have  a 
minimum  of  trouble  in  collecting  its  tobacco  tax  even  though  it  uses 
the  reporting  method  and  employs  an  ad  valorem  tax  based  on  whole- 
sale prices.  One  state.  New  York,  did  have  such  a  compliance  problem 
that  it  discontinued  the  tax.  It  should  be  noted,  however,  that  New 
York  is  unique  in  its  location  near  large  urban  centers  which  provide 
an  easy  source  of  tax-free  tobacco  products.  On  the  basis  of  these  and 
other  findings,  the  tax  study  recommended  that  Illinois  tax  other  to- 
bacco products.  It  further  recommended  a  specific  tax  for  cigars,  an 
ad  valorem  tax  for  chewing  tobacco,  smoking  tobacco,  and  snuff,  and 
that  the  stamp  method  should  be  used  to  assure  compliance.^^ 

Revenue  Poienfial 

It  is  difficult  to  estimate  tbe  revenue  that  California  might  receive 
from  the  taxation  of  other  tobacco  products.  However,  in  1955,  when 
California  was  considering  a  tax  on  tobacco  and  cigarettes,  the  De- 
partment of  Finance  estimated  that  a  tax  of  20  percent  of  the  retail 
price  of  tobacco  products  other  than  cigarettes  would  yield  $8,288,000.33 
A  current  estimate  might  be  made  on  a  per  capita  basis.  In  1961,  the 

8'  Ibid.,  pp.  7-8. 

S?aHforn^al*4g?s^ativt" Analyst.  "Considerations  Involved  in  the  Taxation  of  Tobacco 
Products  Other  Than  Cigarettes,"  pp.  5-6. 
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per  capita  net  revenue  for  all  18  states  taxing  other  tobacco  products 
was  $0.47 ;  for  the  four  states  using  a  20-percent  ad  valorem  tax  on 
wholesale  prices,  the  average  was  $0.51.^^  If  the  latter  figure  is  used  in 
calculating  the  revenue  potential,  California  would  have  received  rev- 
enue of  $9,014,250  from  this  source  in  fiscal  1963-64.^^ 

Besides  the  problem  of  compliance  discussed  above,  the  elasticity  of 
demand  for  other  tobacco  products  is  an  important  consideration  in 
judging  the  revenue  potential  from  their  taxation.  Such  evidence  as 
is  available  suggests  that  this  demand  is  quite  inelastic.  There  appears 
to  be  a  direct  relationship  between  tax  rates  on  other  tobacco  products 
and  tax  revenues,  i.e.,  revenues  increase  in  proportion  to  tax  increases. 
For  example,  when  Alabama  raised  its  rates  on  other  tobacco  products 
by  50  percent  in  1959,  revenue  increased  by  more  than  this  amount. 
Very  similar  results  were  experienced  in  Oklahoma  where  overall 
rates  were  increased  by  almost  50  percent  in  1961.  In  the  ensuing  year, 
revenue  from  taxes  on  other  tobacco  products  went  up  by  approxi- 
mately the  same  amount  as  the  tax  increase. ^^  Such  data  suggests  that 
the  demand  for  other  tobacco  products  is  highly  inelastic;  therefore, 
the  yield  from  taxation  of  other  tobacco  products  will  be  determined 
to  a  large  extent  by  the  level  of  the  tax  rate  chosen. 

8*  Marx,  op.  cit.,  pp.  712,  714. 

"s  Calif ornia's  population  for  fiscal  1963-64  is  estimated  to  be  17,675,000.  Derived 
from  California  Legislature,  State  of  California  Budget  for  the  Fiscal  Year  July 
1,  196Jt  to  June  SO^  1965   (Sacramento:  State  Printing  Office),  p.  A-19. 

wMarx,  op.  cit.,  pp.  715-716. 


CHAPTER  V 

REVENUE  FROM  ALCOHOLIC  BEVERAGES 

IMPORTANCE  OF  REVENUE 

All  states  tax  sales  of  alcoholic  beverages.  Tliey  receive  revenue  from 
this  taxation  in  one  of  two  ways.  One  approach  is  for  the  state  to  exer- 
cise the  sole  right  to  the  purchasing  and  selling  of  alcoholic  beverages. 
Such  states  are  called  monopoly  (or  control)  states.  In  these  states, 
revenues  take  the  form  of  profits  (markups).  Although  practices  vary 
from  state  to  state,  usually  the  state  exercises  a  monopoly  on  the 
sale  of  packaged  bottled  distilled  spirits.  The  sale  of  wine  and  beer 
by  the  package  and  by  the  drink,  and  also  distilled  spirits  by  the  drmk, 
mav  then  be  handled  by  licensed  retailers.  Currently,  there  are  17 
control  states.  In  the  remaining  33  states,  alcoholic  beverages  at  both 
the  wholesale  and  retail  level  are  distributed  by  private  enterprise. 
These  states  are  called  license  states  and  they  derive  their  revenue 
through  licenses  and  excise  taxation.  California  is  a  license  state. 

California  has  taxed  the  sale  of  alcoholic  beverages  since  their  sale 
was  first  legalized  in  the  early  thirties.  This  taxation  has  been  the 
source  of  considerable  revenue  to  the  state  and  still  continues  to  be  a 
reasonably  important  part  of  total  revenue.  For  fiscal  1963-64,  reve- 
nues from  the  taxation  of  alcoholic  beverages  (license  fees  plus  excise 
taxes)  were  estimated  to  be  $74.8  million,  or  2.5  percent  of  total  state 
revenues  for  that  period.^  This  $74.8  million  does  not  include  sales 
taxes,  which  would  substantially  increase  total  revenues  realized  by  the 
state  from  the  sale  of  alcoholic  beverages. 

LICENSING 

In  the  state  of  California,  the  Department  of  Alcoholic  Beverages 
Control  has  the  exclusive  power  to  license  the  manufacture,  importa- 
tion, and  sale  of  alcoholic  beverages.  Licensing  is  generally  held  to 
be  regulatory  by  the  practicing  states,  even  though  revenues  fre- 
quently exceed  cost  of  policing  and  of  administration.  This  is  espe- 
cially true  of  California — liquor  license  revenues  were  over  $13  million 
in  1961.  Only  New  York  surpassed  this  with  license  revenue  of  $24 
million  for  the  same  period.  Most  states  received  less  than  $1  million 
from  this  source.^ 

Eevenues  to  California  from  liquor  licenses  over  the  years  have  not 
demonstrated  a  strong  growth  pattern.  From  fiscal  1945-46  through 
fiscal  1963-64,  these  revenues  increased  from  $8,980,000  to  an  esti- 
mated $14,121,000,  an  increase  of  59  percent.  This  compares  with  an 

1  California  Legislature,  State  of  California  Budget  For  the  Fiscal  Year  July  1,  1961, 

to  June  SO,  1965  (Sacramento  :  State  Printing  Office),  p.  A-20. 

2  California  State  Senate,  A   Study  of  the  Feasihility  of  Increasing  State  and  Local 

Government  Revenues  from  Selected  Taxes,  Report  of  the  Senate  Fact  Finding 
Committee  on  Revenue  and  Taxation;  Prepared  by  W^illiam  K.  Scnmelzle  and 
the  Planning  Research  Corporation  (Sacramento:  State  Printing  Office,  April 
X963),  p.  63. 

(34) 
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increase  of  slight!}-  over  500  percent  for  total  state  revenues  in  the 
same  period.^  Projections  also  suggest  continued  slow  growth  for  license 
revenues.'*  In  the  future,  revenue  will  come  principally  from  renewals 
and  recently  authorized  special  fees.  These  special  fees  will  partly 
offset  the  decline  in  revenues  resulting  from  the  expiration  of  authority 
to  isssue  intercounty  transfers,  which  expired  on  Jun*e  1,  1963.^  Very 
few  original  licenses  are  currently  available  (42  on-sale  and  5  off- 
sale). "^  Licenses  are  issued  on  a  population  basis  and  more  become 
available  as  the  population  grows,  but  recent  legislation  raised  the 
number  of  persons  per  license,  thereb}^  slowing  the  growth  of  original 
licenses.'^ 

Licensing  is  held  to  be  regulatory,  therefore  it  cannot  be  looked 
upon  as  a  means  of  raising  revenue.  Since  California's  license  revenue 
is  already  higher  than  costs  of  administration,  further  increases  in 
license  fees  would  require  a  change  in  the  philosophy  which  created 
the  Department  of  Alcoholic  Beverage  Control  ancl  thereby  divorced 
control  from  revenue.  (For  a  further  discussion  of  Alcoholic  Beverage 
Control  Department  fees  and  licenses.  See  Alice  J.  Vandermuelen,  Fees 
mid  Licenses,  published  by  the  Assembly  Interim  Committee  on  Reve- 
nue and  Taxation,  July,  1964.) 

EXCISE  TAXES 

California  received  an  estimated  $60,730,000  in  fiscal  1963-64  from 
the  excise  taxation  of  alcoholic  beverages.^  This  is  an  increase  of  3  per- 
cent from  the  prior  year  as  compared  with  an  increase  in  total  state 
revenues  of  13  percent.  Although  revenues  from  taxation  of  alcoholic 
beverages  over  the  years  have  increased  quite  steadily,  they  have  fallen 
far  short  of  matching  the  overall  growth  in  the  total  state  revenue. 

In  comparison  with  other  states,  California  stands  second  only  to 
New  York  in  receipts  from  taxation  of  the  sale  of  alcoholic  beverages. 
In  fiscal  1961,  New  York's  receipts  were  $58,384,000,  while  receipts 
in  California  were  $51,002,000.  Several  other  states  also  realize  con- 
siderable revenue  from  this  source.  Among  the  leaders  for  fiscal 
1961  were:  Pennsylvania,  $48,969,000;  Florida,  $47,147,000;  and  Illi- 
nois, $40,612,000.  Revenues  ranged  on  down  to  a  low  of  $612,000  for 
Wyoming.^ 

At  the  present  time,  excise  tax  rates  in  California  are  as  follows: 

Distilled  spirits $1.50  per  gallon 

Beer $1.24  per  barrel,  or 

4  cents  per  gallon 
Wine 

Fourteen  percent  alcohol  or  less 1  cent  per  gallon 

Over  14  percent  alcohol 2  cents  per  gallon 

Sparkling  wine 30  cents  per  gallon 

and  federal  excise  tax  rates  on  alcoholic  beverages  are  as  follows : 

Distilled  spirits $10.50  on  each  proof  gallon 

Beer $9.00  per  barrel  of  31  gallons 

3  California  Legislature,  op.  cit.j  p.  A-19. 

^Ibid.,  p.  A-16. 

5  Ibid. 

8  California  State  Senate,  op.  cit.,  pp.  65-66. 

■^  Ihid.,  p.  59. 

8  Calif ornia  Legislature,  op.  cit.,  p.  A-20. 

»  California  State  Senate,  op.  cit.,  p.  67. 
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Wines : 

Still  wines — rates  per  wine  gallon 

Fourteen  percent  alcohol  or  less 17  cents 

Over  14  percent  to  21  percent  alcohol 67  cents 

Over  21  percent  to  24  percent  alcohol $2.25 

Champagne  and  other  sparkling  wines $3.40  per  wine  gallon 

Artificially  carbonated  wines $2.40  per  wine  gallon  lO 

Distilled  Spirits 

Importance  of  Revenue.  The  bulk  of  the  revenue  from  the  taxation 
of  alcoholic  beverage  sales  comes  from  distilled  spirits.  For  fiscal  1963- 
64,  the  estimated  yield  in  California  was  $49,300,000,  which  was  81 
percent  of  the  total  revenues  from  the  excise  taxation  of  alcoholic 
beverages.  Distilled  spirits  revenues  grew  only  sluggishly  during  the 
first  postwar  decade.  Although  slow  growth  still  persists  (2  percent 
in  the  past  year),  these  revenues  spurted  sharply  when  the  tax  on  dis- 
tilled spirits  was  increased  on  July  1,  1955,  from  $0.80  to  $1.50  per 
wine  gallon.  Revenues  rose  from  $16108,000  to  $33,970,000,  more  than 
double,  in  the  first  fiscal  year  following  the  price  increase.^^  The  new 
tax  ranks  California  virtually  in  the  middle  of  the  33  license  states, 
with  17  states  levying  higher  rates.  Specific  rates  range  from  a  low  of 
75  cents  per  gallon  for  South  Dakota  to  a  high  of  $4  per  gallon  for 
Alaska,  while  Hawaii  charges  16  percent  of  the  wholesale  price.^^  (gee 
Table  V-1  for  excise  tax  rates  on  distilled  spirits  in  selected  states.) 

Only  New  York  received  greater  revenue  from  the  taxation  of  dis- 
tilled spirits  than  California.  In  1960,  leading  states  were :  New  York, 
$45,297,000 ;  California,  $41,184,000  ;  Illinois,  $23,441,000  ;  and  Florida, 
$20,163,000.1=^ 

California  is  consistently  a  high  consumer  of  distilled  spirits.  In 
1961,  its  per  capita  consumption  was  1.78  gallons,  while  the  national 
per  capita  rate  was  1.34  gallons. ^^ 

Revenue  Potential.  For  purposes  of  illustration,  assume  the  state 
raises  its  tax  rate  on  distilled  spirits  to  $2  per  wine  gallon,  an  increase 
of  33|  percent.  With  no  change  in  consumption,  revenue  would  also 
increase  by  this  amount.  For  fiscal  1963-64,  this  higher  tax  would 
have  resulted  in  additional  revenue  of  $16,433,333. 

Qualifications.  The  success  of  a  tax  rate  increase  on  a  commodity 
depends  upon  the  elasticity  of  demand  for  that  commodity.  In  the 
estimate  above,  it  was  assumed  to  be  completely  inelastic.  Consequently, 
sales  would  be  maintained  even  though  the  tax  is  fully  reflected  in  the 
price.  However,  the  true  nature  of  the  demand  for  distilled  spirits  is 
questionable.  A  recent  tax  study  investigating  this  matter  could  come 
to  no  positive  conclusions  about  the  elasticity  of  demand  for  distilled 
spirits.  The  authorities  cited  in  the  study  were  divided  in  their  opin- 
ions; some  held  this  demand  to  be  inelastic,  others  thought  it  to  be 
elastic.i^ 

10  California  Assembly  Interim  Committee  on  Revenue  and  Taxation,  California's  Tax 

Structure:  19GJ,.  A  major  tax  study,  Part  I,  p.  66. 

11  California  Legislature,  op.  cit.,  p.  A-20. 

"  California  State  Senate,  op.  cit.,  pp.  68-69.  ^    t^     .  ,t   -.     i    m  ..    r>i,o«fo^    91 

13  Karl   Marx,    "Tobacco,    Alcoholic   Beverages,    and   Pari-Mutuel   Taxes,      C"fP'^®il  ^^ 

of  the  State  of  Illinois  Report  of  the  Commission  on  Revenue   (Springfield:  Frye 

Printing  Company,  1963),  p.  728. 
"California  State  Senate,  op.  cit.,  pp.  68,  71. 
i»Marx,  op.  cit.,  pp.  731-32. 
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The  Licensed  Beverage  Industries,  however,  marshals  considerable 
evidence  that  sales  of  distilled  spirits  are  affected,  in  some  cases 
sharply,  by  taxation.  It  notes  that  many  states  have  turned  to  in- 
creased taxes  on  distilled  spirits  as  a  means  of  raising  revenues  on  the 
theory  that  they  have  little  effect  on  liquor  sales.  "But  almost  inevit- 
ably, when  state  liquor  taxes  or  control-state  markups  have  been  raised, 
these  increases  have  resulted  in  decreasing  sales— or  at  least  in  limiting 
them. ' '  ^"^  One  recent  example  cited  in  this  report  is  the  case  of  Penn- 
sylvania. When  its  tax  rates  were  raised  from  10  percent  to  15  per- 
cent of  sales  (50-percent  increase),  on  June  1,  1963,  taxable  liquor 
sales  dropped  at  the  rate  of  $1  million  dollars  a  month.  The  tax  was 
referred  to  as  "price-tag  prohibition. "  ^'^  As  further  evidence  this  re- 
port points  out  that,  in  seven  of  the  private  license  states  where  taxes 
are  highest,  1962  sales  were  below  their  1946  levels,  while  sales  m  all 
other  states  exceeded  their  1946  levels.i^  There  is  much  additional  data 
presented  which  also  indicates  that  sales  are  curtailed  by  taxes.  In  most 
cases,  the  major  effect  on  revenue  was  slow  growth  rather  than  absolute 

declines. 

One  of  the  factors  affecting  the  elasticity  of  demand  is  the  availabil- 
ity of  substitutes.  For  some,  beer  and  wine  are  substitutes  for  distilled 
spirits;  therefore,  an  increase  in  the  tax  on  distilled  spirits  will  cause 
some  distilled  spirits  users  to  switch  to  beer  or  wine.  For  those  who  do 
not  consider  these  beverages  to  be  substitutes,  moonshine  might  suffice. 
The  high  level  of  moonshine  production  suggests  that  many  do  consider 
it  to  be  a  substitute  for  legal  distilled  spirits ;  its  production  was  esti- 
mated to  be  46,000,000  gallons  in  1962.20  ^^  this  time,  however,  it  ap- 
pears that  moonshine  production  is  not  significant  in  California.  In 
1962,  there  were  18,561  stills  seized  by  authorities  in  the  United  States, 
of  which  only  12  were  in  California.  However,  as  taxes  on  distilled 
spirits  increase,  moonshiners'  margins  increase,  and  illicit  liquor  pro- 
duction is  stimulated.  Indications  are  that  states  formerly  free  of  such 
production  are  now  experiencing  an  increase  in  such  activity.  The  Li- 
censed Beverage  Industries  reports, 

during  the  past  year  reports  of  moonshine  activities  have 
come  from  states  where  little  such  action  has  been  noted  before. 
These  include  Maine,  Vermont,  Massachusetts,  Connecticut,  Rhode 
Island,  Delaware,  Wisconsin,  and  Minnesota  in  the  East  and  Mid- 
west, and  Idaho,  Oregon  and  Washington  in  the  Far  West.^i 

Fair  Trade  Versus  Free  Trade.  A  conceivable  course  of  action, 
which  would  likely  yield  substantial  revenue  to  the  state  (and  at  the 
same  time  benefit  the  consumer),  would  be  to  sell  distilled  spirits  on  a 
competitive  basis.  This  would  mean  issuing  more  licenses  and  the 
elimination  of  so-called  "fair-trade"  pricing.  Since  prices  in  fair-trade 
states  tend  to  be  substantially  higher  than  in  free-trade  states,  large 
price  reductions  are  possible.  Such  price  reductions  would  provide  a 

w  Licensed  Beverage  Industries.  Facts  About  the  Licensed  Beverage  Industries,  1963 

(New  York:  Licensed  Beverage  Industries,  Inc.,  19b3),  p.  ^r 
"  Ihid. 
i»Il)id.,  p.  29. 

-Lictnild  Be"verage  Industries.  Moonshine,  A  $600,000,000  Tax  Fraud  on  the  Ameri- 
can Taxpayer^   (New  York:  Licensed  Beverage  Industries,  Inc..  1963),  p.  10. 
» Ibid.,  p.  5. 
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strong  stimulus  to  sales.  The  following  price  illustrations  are  sugges- 
tive of  the  price  cut  potential  once  free  trade  is  initiated.  New  York  en- 
forces distillers'  minimum  prices,  and  a  fifth  of  Seagram's  VO  sells 
for  $6.95.  Other  prices  for  the  same  item  are:  $7.14  in  Philadelphia, 
which  is  located  in  a  monopoly  state,  $6.50  in  California,  and  $4.99  in 
free-trade  "Washington,  D.C.--  California's  price  in  this  case  is  30  per- 
cent higher  than  "Washington,  D.C.'s.  An  examination  of  other  brands 
would  reveal  similar,  and  in  some  cases  even  larger,  price  differences. 
An  opportunity  to  observe  the  impact  on  prices,  sales,  and  state  reve- 
nues, when  free  trade  replaces  fair  trade,  will  soon  be  available.  In  New 
York,  legislation  repealing  price  controls  and  providing  for  the  issuance 
of  more  licenses  went  into  effect  on  October  31,  1964.  It  is  expected  to 
bring  lower  liquor  prices.  One  New  York  dealer  commented.  ''A  fifth 
of  good  stuff  might  now  go  down  about  60  cents.  "^^ 

Governor  Edmund  G.  Brown  recentlj^  declared  his  opposition  to  the 
high  prices  in  the  liquor  industry.  He  had  reference  both  to  prices  of 
distilled  spirits  and  liquor  licenses.  The  price  of  a  license,  which  might 
be  $40,000  to  $50,000,  he  considered  to  be  outrageous.  He  noted  that 
California  is  one  of  the  few  states  which  by  law  protects  the  price  of 
whiskey  for  the  industry,  and  he  added,  "The  result  is  that  we  pay 
more  money  than  they  do  in  other  states."  -^ 

How  much  would  revenue  to  the  state  be  increased  by  free  trade? 
It  is  difficult  to  say,  but  on  an  assumption  of  a  10-percent  increase  in 
sales,  revenues  would  increase  by  an  equivalent  amount  if  tax  rates 
remain  unchanged.  On  this  basis,  the  additional  revenue  to  the  state 
for  fiscal  1963-64  would  be  approximately  $5,000,000.  Such  an  esti- 
mate might  prove  quite  conservative. 

Beer 

Importance  of  Bevenue.  Revenue  to  California  from  the  taxation 
of  beer  was  estimated  to  be  $10,545,000  for  fiscal  1963-64.2^  This  is  a 
relatively  small  part  (about  17  percent)  of  state  revenue  from  the  ex- 
cise taxation  of  all  alcoholic  beverage  sales.  In  1960.  California  ranked 
10th  highest  for  revenue  collections  from  beer  sales  among  41  states 
for  which  data  was  available.^*^  Some  of  the  leading  states  for  this  year 
were :  Ohio,  $24,409,000 ;  Florida,  Pennsylvania,  and  Texas,  about  $20,- 
000,000  each.  At  the  same  time,  California  received  $9,069,000.  This 
relatively  low  yield  is  primarily  a  reflection  for  the  state's  low  tax 
rate.  At  this  time,  almost  every  state  whose  revenue  was  greater  than 
California's  had  higher  tax  rates.  For  example.  Ohio's  rate  at  8  cents 
is  twice  California's.  Only  one  state.  New  York,  had  higher  revenue 
with  a  lower  rate.  Its  rate,  3^  cents  per  gallon,  brought  revenue  of  $10,- 
626,000,  just  slightly  higher  than  California.^^  (See  Table  V-2  for  beer 
excise  tax  rates  for  selected  states.) 

Besides  its  low  tax  rate,  California's  low  per  capita  consumption 
further  holds  down  beer  excise  revenues.  California's  apparent  per 
capita  consumption  of  beer  was  below  the  national  average  for  the 

22  "New  York  Pops  Cork  on  Liquor,"  Business  Week  (May  2,  1964),  p.  66. 

23 /bid. 

2*  The  Fresno  [California]  Bee,  June  24,  1964,  p.  10-C. 

25  State  Legislature,  op.  cit.,  p.  A-16. 

28  Marx,  op.  cit.,  pp.  737-738. 

^  Ibid.,  pp.  737-739. 
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years  1950  through  1961 ;  the  gap  narrows,  however,  toward  the  end  of 
this  period.28  Recent  indications  are  that  the  state's  per  capita  consump- 
tion of  beer  is  turning  upward.  The  State  Budget  for  fiscal  1963-64 
projects  an  increase  of  about  0.3  gallon  per  person.  This  would  put 
consumption  at  25  gallons  per  adult  civilian.^^ 

TABLE  V-2 
STATE   TAX   RATES   ON   BEER,   JANUARY    1,    1964" 

(per  barrel) 


Less  than  $1 

$1  to  $2 

$2  to  $3 

$3  to  $4 

$4  to  $6 

Maryland 

Missouri 

Wyoming 

California 
Colorado 
Illinois 

Arizona 
Connecticut 
Delaware 
Indiana^ 

Kansas 
Minnesota 
New  Hampshire 
Tennessee' 

Arkansas 
Idaho 
Texas 
Utah 

Nebraska 
Nevada 

Iowa 
Kentucky 

Virginia 
West  Virginia 

New  Jersey 

Massachusetts* 

New  York 

New  Mexico 

Oregon 

Ohio 

Rhode  Island* 

Pennsylvania 

Washington 

Wisconsin 

District  of  Columbia 

Total--- 3 

13 

.   .10 

4 

...6 

16  percent  of 

$6  to  $8 

$8  to  $10 

$10  to  $12 

$12  to  $14 

wholesale  price 

Florida 

Louisiana 

Alabama 

Hawaii 

Georgia 

North  Carolina 

Mississippi 

Michigan 

South  Dakota 

Oklahoma 

South  Carolina 

North  Dakota' 

Vermont 

Total 5 

3 

-.3 

,.- -3 

1 

»  IncTJdellTn'addition  to  excise  taxes  of  8^  per  gallon,  an  enforcemeat  tax  of  ^^  of  H  Per  gallon. 

8  The  tax  on  sales  of  beer  at  wholesale  is  17  percent  of  the  wholesale  price  alcoholic  bever- 

*  In  addition,  every  corporation,  association  or  organization  ^li\«\'?  ^'f  ^/^/t^^  ^°^„'f/ °' oss  rec^  the  sale  of 

ages,  except  certain  corporations  and  certain  veterans'  organizations,  are  taxed  on  the  gross  receipts  irom 

alcoholic  beverages  at  the  rate  of  one-fourth  of  1  percent,  Pl'is^S  ijercent  surtax. 
6  Malt  beverages  imported  into  the  state  are  taxed  on  the  basis  of  reciprocity.  Ihe  current  rate,  as  nxea  uy  i  o     ^ 

Control  Commission,  is  ?1  per  barrel.  ■    r,/i  ii 

6  The  tax  on  malt  liquors  manufactured  in  the  state  is  5>3ji  per  gallon. 

'  Includes  additional  taxes  scheduled  to  expire  on  July  1.  1967.  nv^ln7,mna  in  the  United  States:  1964.  July 

SOURCE:    Advisory  Committee  on  Intergovernmental  Relations,  lax  Uverlappmg  m  me  uniieu.  oiui  f, 

1964,  p.  199. 

Revenue  Potential  For  purposes  of  illustration,  assume  that  Cali- 
fornia doubles  its  tax  rate  on  beer  from  4  cents  to  8  cents  per  gallon. 
Also,  assume  sales  to  continue  as  before.  Under  these  conditions,  rev- 
enues from  beer  would  double.  For  the  fiscal  year  1963-64,  the  addi- 
tional revenue  would  have  been  $10,545,000,  an  amount  just  equal  to 
the  current  revenue. 

Qualifications.  The  additional  revenue  illustrated  is  contingent  upon 
demand  being  completely  inelastic.  While  the  true  nature  of  demand 

28  California  State  Senate,  op.  cit.,  pp.  70-71. 
»  California  Legislature,  op.  cit.,  p.  A-16. 
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for  beer  is  difficult  to  determine,  some  evidence  is  provided  by  two 
recent  state  tax  rate  increases.  When  Connecticut  doubled  its  taxes  on 
beer,  revenues  a  year  later  were  up  sharply.  The  new  rates,  effective 
July  1,  1961,  were  $2  a  barrel  and  6|  cents  for  beer  in  small  con- 
tainers. Revenues  for  May  1962,  the  year  following  the  tax  rise,  were 
$265,796.63,  more  than  double  the  revenue  of  $120,081.96  for  May 
1961.30  Tj^e  Illinois  experience  was  quite  similar.  In  1959,  beer  taxes 
were  raised  50  percent,  from  4  cents  to  6  cents  per  gallon.  In  the  en- 
suing year,  revenues  rose  38  percent,  from  $7,308,000  to  $10,081,000.3^ 
In  this  case,  however,  the  revenue  rise  was  not  quite  proportional  to 
the  tax  rise.  These  two  experiences  suggest  that  the  demand  for  beer 
is  highly,  but  not  completely,  inelastic.  On  the  other  hand,  there  is 
some  evidence  that  beer  consumption  is  sensitive  to  price  changes. 
The  recent  national  upsurge  in  beer  sales  is  partly  credited  to  the 
effective  use  of  price  cuts  by  some  of  the  leading  brewers.  Although 
other  things,  such  as  better  packaging  and  demographic  factors,  were 
partly  responsible  for  increased  beer  consumption,  sales  and  revenues  of 
the  firms  employing  price  cuts  were  up  far  more  than  the  national 
average.32 

An  illustration  may  serve  as  a  basis  for  judging  the  impact  of  taxes 
on  beer  sales  in  California.  The  current  tax  on  a  case  of  beer  amounts 
to  9  cents.  Doubling  the  tax  would  mean,  of  course,  a  potential  9-cent 
price  increase.  Even  if  the  retail  price  were  raised  the  full  9  cents,  it  is 
doubtful  that  sales  would  be  much  affected  when  one  considers  that 
beer  retails  at  about  $5  a  case,  depending  upon  the  brand. 

Wine 

Importance  of  Revenue.  California's  revenue  from  the  taxation  of 
wine  was  estimated  to  be  $885,000  for  fiscal  1963-64.33  t^^  jg  ^n  ex- 
tremely small  part  (1.5  percent)  of  total  state  revenue  from  the  excise 
taxation  of  alcoholic  beverages.  The  state's  low  tax  rate  on  wme  is  un- 
doubtedly responsible  for  this  low  yield.  At  1  cent  per  gallon  for  light 
wines  and  2  cents  per  gallon  for  fortified  wines,  its  rates  are  the  loAvest 
in  the  nation.  The  next  lowest  rate  applied  among  the  states  for  light 
wine  is  10  cents,  and  rates  range  as  high  as  $1  and  $2  per  gallon  for 
light  wines  and  fortified  wines,  respectively.34  In  spite  of  California  s 
low  rates,  only  9  of  the  31  license  states  had  higher  excise  revenue  from 
wine  in  I960*  Some  leading  states  in  that  year,  with  their  revenues, 
are  as  follows:  Florida,  $5,808,000;  Illinois,  $4,130,000;  New  York, 
$2,655,000;  Massachusetts,  $1,705,000;  and  California,  $767,000.'^-^  (bee 
Table  V-3  for  wine  excise  tax  rates  for  selected  states.) 

The  reason  that  California  stands  as  high  as  it  does  m  wme  tax 
revenue  among  the  states  is  that  California  is  by  far  the  largest  con- 
sumer of  wine.  In  1961,  its  apparent  consumption  was  35,295,000  gal- 
lons of  wine.  The  next  highest  state  was  New  York,  whose  consumption 
for  that  year  was  24,892,000  gallons.  Wine  consumption  is  significantly 

«>  state  of  Connecticut.  Comparative  Statement  of  Alcoholic  Bever^^^^^ 

Months  of  May  1962  and  May  1961  as  Indurated  hyR^enues  of  Ju^^ 

June  1961,  Release  No.  301    (Hartford :  C  &  A  Division,  Tax  Department,  State 

of  Connecticut,  July  3,  1962). 

SI  Marx,  op.  cit.,  p.  739. 

32  The  Wall  Street  Journal,  June  11,  1964,  p.  1. 

33  California  Legislature,  op.  cit.,  p.  A-16. 
»*  California  State  Senate,  op.  cit.,  p.  73. 
»>  Marx,  op.  cit.,  p.  742. 
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TABLE  V-3 
WINE    EXCISE   TAX   RATES   IN   SELECTED   STATES-1958,    1964 


State 


1958 


1964 


CaUfomia: 

Still  wines  not  over  14% 

Still  wines  over  14%-. 

Champagne  and  sparkling  wines - 


Connecticut: 

Still  wines  not  over  21% 

StUl  wines  over  21%  and  sparkling  wines  . 


Illinois: 

14%  or  less- 
Over  14%  - . 


Massachusetts : 

Still  wines  3%-6%- 
Still  wines  6%-24%. 
Sparkling  wines 


Michigan : 

Manufactured  from  products  grown  outside  state 

Manufactured  in  Michigan  from  grapes  grown  in  Mich- 


igan  

(A  monopoly  state) 

New  Jersey: 

Still  wines 

Vermouth 

Sparkling  wines 


New  York: 

Still  wines 

Artificial  sparkling  wines - 
Sparkhng  wines  (natural) . 


North  Carolina: 

Fortified  wines 

Unfortified  wines 

(State  and/or  county  monopoly) 

Ohio: 

7%  to  14% 

14%  to  21%            (A  monopoly  state)-. 
Vermouth 

Sparkhng,  carbonated,  and  champagne  . 


Texas: 

Not  more  than  14% 

More  than  14%  but  not  more  than  24%. 

More  than  24% 

Sparkling 


Wisconsin: 
14%  or  less. 
Over  14%-- 


$0.01 
.02 
.30 

gal. 
gal. 
gal. 

.10 
.25 

gal. 
gal. 

.15 
.40 

gal. 
gal. 

.30 
.60 
.40 

gal. 
gal. 
gal. 

.50 

gal. 

.04 

gal. 

.10 
.15 
.40 

gal. 
gal. 
gal. 

.10 
.20 
.40 

gal. 
gal. 
gal. 

.70 
.60 

gal. 
gal. 

.12 

.30 

.60 

1.00 

gal. 
gal. 
gal. 
gal. 

.11       gal. 

.22       gal. 
N.A. 
.27H  gal. 

.10 
.20 

gal 
gal 

3.01 
.02 
.30 

gal. 
gal. 

gal. 

.20 
.50 

gal. 
gal. 

.23 
.60 

gal. 
gal. 

.30 
.60 

.40 

gal. 
gal. 
gal. 

.50 

gal. 

.04 

gal. 

.10 
.15 
.40 

gal. 
gal. 
gal. 

.10 
.20 
.40 

gal. 
gal. 
gal. 

.70 
.60 

gal. 
gal. 

.12 

.30 

.60 

1.00 

gal. 
gal. 
gal. 
gal. 

.132 
.264 
.66 
.33 

gal. 
gal. 
gal. 
gal. 

.168    gal. 
.3375  gal. 

N.A.  Information  Not  Available 

SOURCE:    Tax  Study:  State  of  Connecticut,  by  A.  E.  Buehler,  March  1963;  and  Commerce  Clearing  House,  State  Tax 
Guide,  as  of  September  1964. 

lower  in  all  tlie  remaining  states,  with  many  of  these  stales  apparently 
consuming-  less  than  1,000,000  gallons.  Even  on  a  per  capita  basis, 
California's  annual  rate  of  2.15  gallons  is  the  highest  among  the 
states,  and  is  exceeded  only  by  Washinton,  D.C.,  whose  rate  is  2.96.  The 
national  rate  is  less  than  one  gallon  per  capita.^^ 

M  California  State  Senate,  op.  cit.,  pp.  68,  70-71. 
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Revenue  Potential.  To  illustrate  the  revenue  potential  of  increased 
wine  taxes,  assume  the  following  schedule :  10  cents  per  gallon  for  wine 
with  alcoholic  content  not  over  14  percent;  20  cents  per  gallon  for 
wine  with  alcoholic  content  from  14  percent  to  21  percent ;  and  60  cents 
for  sparkling  wines.  AVith  these  rates,  California  would  still  be  a  low- 
rate  state.  With  no  change  in  sales,  the  revenue  from  the  new  rates 
based  on  the  estimates  for  fiscal  1963-64  would  be  as  follows :  dry  wine, 
$3,310,000;  sweet  wine,  $1,990,000;  and  sparkling  wine,  $710,000.^'^ 
Total  revenue  would  be  $6,010,000,  an  increase  of  $5,125,000. 

Qualifications.  Whether  or  not  the  above  revenue  would  be  realized 
would  depend  upon  the  impact  of  the  higher  tax  on  wine  sales.  A  strong 
argument  could  be  made  that  wine  sales  would  be  virtually  unaffected 
by  the  imposition  of  the  tax.  The  hypothetical  schedule  of  new  tax  rates, 
even  though  considerably  higher  than  the  current  rates,  would  still 
amount  to  a  very  small  part  of  the  retail  price.  For  example,  the  new 
rate  on  dry  wine  is  10  cents  per  gallon  or  2  cents  per  fifth.  Even  if  the 
full  amount  of  the  tax  were  reflected  in  the  price,  it  is  doubtful  that 
an  increase  of  2  cents  per  fifth  would  curtail  sales  very  much,  if  at 
all.  While  rates  for  other  types  of  wine  are  higher,  again  there  would 
likely  be  little  change  in  sales.  While  the  hypothetical  new  tax  on  spar- 
kling wines  is  6  cents  per  fifth  and  might  increase  the  price  by  that 
amount,  this  increase  becomes  relatively  insignificant  when  one  con- 
siders that  sparkling  wines  are  generally  much  higher  priced  than 
other  Avines. 

Some  insight  into  the  impact  on  revenue  when  tax  rates  on  wme  are 
increased  may  be  gained  from  Connecticut's  recent  experience.  Effec- 
tive July  1,  1961,  its  rates  were  doubled  on  all  wines.  The  newly  sched- 
uled rates  were  20  cents  for  wines  under  21  percent  alcoholic  content 
and  50  cents  for  wines  over  21  percent  and  for  sparkling  wmes.  In 
May  1962,  the  year  following  the  tax  increase,  wine  revenues  were  81.4 
percent  higher  than  for  May  1961.  Thus  the  increase  in  revenue  nearly 
matched  the  increase  in  tax  rate.  While  sales  were  not  unaffected,  they 
were  not  down  heavily  (about  8  percent ).38  Since  California's  rates 
are  much  lower  than  Connecticut's,  even  before  the  latter 's  tax  rate 
increase,  California's  wine  sales  would  likely  be  even  less  affected  by  a 
rise  in  its  tax  rates.  The  results  in  Connecticut,  plus  the  illustrations 
above  on  the  price  impact  of  tax  increases,  suggest  that  California 
would  realize  revenue  increases  nearly  proportionate  to  tax  rate  in- 
creases until  considerably  higher  tax  levels  are  reached. 

»7  California  Legislature  op.  cit.,  p.  A-16. 
88  State  of  Connecticut,  loc.  cit. 


CHAPTER  VI 

REVENUE  FROM  HORSERACING 

IMPORTANCE  OF  REVENUE 

California  has  a  long  history  of  horseracing.  It  flourished  at  the  turn 
of  the  century,  but  wagering  on  horseracing  was  declared  illegal  in 
1909  due  to  abuses  and  corrupt  practices.  In  1933,  wagering  on  horse- 
racing  was  again  made  legal,  provided  it  is  carried  on  at  the  track.  As 
a  safeguard  against  corruptness,  the  California  Horse  Eacing  Board, 
acting  for  the  State  of  California,  has  complete  supervision  and  juris- 
diction over  all  racing  activities  in  the  state. 

In  its  first  fiscal  year  of  operation,  1933-34,  the  state  received  total 
revenue  from  horseracing  of  $259,657.  Since  then,  horseracing  revenues 
have  risen  sharply,  but  there  have  been  some  dips  along  the  way.  One 
dip  occurred  during  the  war  years  when  revenue  to  the  state,  which 
was  almost  $4  million  in  fiscal  1940-41,  fell  to  about  $1  million  in  fiscal 
1942-43.  Revenue  boomed  to  almost  $23  million  in  fiscal  1945-46,  then 
dropped  to  about  $14  million  in  the  fiscal  year  1949-50.  Since  that 
time,  revenues  to  the  state  have  trended  alm.ost  steadily  upward,  reach- 
ing $42,577,236  in  1963.^  Of  the  27  horseracing  states,  this  revenue  was 
second  only  to  New  York,  whicli  experienced  revenue  of  $124,117,709 
in  1963,  while  New  Jersey  was  third  with  revenue  of  $27,210,978.  Some 
of  the  racing  states  receive  less  than  $1  million  from  this  source.^ 

The  relative  importance  of  horseracing  revenue  to  the  state  of  Cali- 
fornia can  be  seen  by  relating  it  to  total  state  revenue.  In  fiscal  1962- 
63,  California  received  1.7  percent  of  its  total  revenue  from  horseracing. 
In  calendar  1962,  parimutuel  taxes  were  1.4  percent  of  total  state 
revenue.  The  average  for  other  states  using  this  tax  was  2.0  percent.^ 

The  upward  trend  in  state  racing  revenue  is  the  consequence  of  both 
increased  wagering  by  the  public  and  the  fact  that  the  state  has  been 
taking  an  increasing  share  of  that  wagering.  Total  wagering  by  the 
public  on  thoroughbred  racing  increased  from  $333,718,000  in  1954  to 
$430,066,000  in  1963.^  In  the  same  period,  the  state  increased  its  share 
of  this  parimutuel  pool  from  5.3  percent  to  6.5  percent  and,  in  addi- 
tion, increased  its  share  of  the  breakage  from  42  percent  to  77.6  per- 
cent.^ While  state  racing  revenues  have  thus  been  increasing,  the  racing 

^Horfte  Racing  in  California,  Annual  Report  of  Operations,  1963,  California  Horse 
Racing  Board    (Sacramento:   State  Printing  Office,   1963),  p.   2. 

"National  Association  of  State  Racing  Commissioners,  Statistical  Reports  on  Horse 
Racing  in  the  United  States  for  the  Year  1963  (Lexington:  The  National  Asso- 
ciation of  state  Racing  Commissioners,  February  1964),  Table  No.  1. 

'California  Legislature,  California's  Tax  Structure:  196^.  A  Major  Tax  Study,  Part  I: 
Assembly  Interim  Committee  on  Revenue  and  Taxation  (Sacramento:  State 
Printing  Office,  January  1964),  pp.  20-21. 

*  Horse  Racing  in  California,  loc.  cit. 

6  California  State  Senate,  A  Study  of  the  Feasibility  of  Increasing  State  and  Local 
Government  Revenues  from  Selected  Taxes,  Report  of  the  Senate  Fact  Finding 
Committee  on  Revenue  and  Taxation,  prepared  by  William  K.  Schmelzle  and 
the  Planning  Research  Corporation  (Sacramento:  State  Printing  Office,  April 
1963).  p.  49. 
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associations  have  been  suffering  declining  incomes.  From  1952  to  1961, 
profits  for  the  six  racing  associations  dropped  from  $7.2  million  to  $4.8 
million.^  A  study  by  the  Stanford  Research  Institute  reports : 

The  state  has  been  the  principal  beneficiary  from  the  increase  in 
public  expenditures  on  parimutuel  wagering  over  the  1952-61  pe- 
riod, having  taken  an  ever-increasing  share  of  these  expenditures 
as  license  fees.  .  .  .  The  racing  associations,  on  the  other  hand, 
appear  to  have  suffered  the  principal  brunt  of  the  increasing  share 
of  the  public's  expenditures  on  parimutuel  wagering  flowing  to 
the  State  of  California.'^ 

SOURCES  OF  REVENUE 

In  the  horseracing  states,  revenues  come  from  a  number  of  sources: 
parimutuel  taxes,  breakage,  unclaimed  tickets,  admissions  taxes,  license 
fees,  and  fines.  The  parimutuel  tax  is  a  percentage  tax,  levied  on  the 
total  amount  wagered.  The  total  amount  wagered  is  the  parimutuel 
pool  and  is  commonly  called  the  turnover  or  handle.  The  amount 
deducted  from  the  turnover  is  the  takeout,  and  this  takeout,  in  turn, 
is  divided  between  the  state  and  the  track.  If  the  takeout  is  15  percent, 
85  percent  is  the  amount  returned  to  the  winning  tickets.  Suppose 
the  state 's  share  of  the  handle  is  6  percent,  then  the  track  will  receive 
9  percent.  Breakage  is  the  odd  cents  of  the  computed  winnings  that  are 
not  returned  to  the  winners.  In  order  to  expedite  the  payments  to  the 
winners,  amounts  are  figured  to  the  lowest  breakage.  Thus,  if  break- 
age is  10  cents,  and  a  winning  ticket  comes  to  $8.88,  the  winner  would 
receive  $8.80.  The  remaining  8  cents  may  go  to  the  track,  to  the  state, 
or  be  divided  between  them  according  to  the  schedule  of  the  particular 
state  involved. 

In  California,  parimutuel  taxes  plus  breakage  account  for  99  percent 
of  state  racing  revenues.^  For  the  most  part,  this  is  true  of  other  states ; 
however,  in  some  states,  admissions  taxes  and  license  fees  provide 
substantial  income.  The  major  states  in  which  these  sources  of  revenue 
are  important  are  New  York  and  Illinois.  In  1961,  New  York  received 
$379,000  from  license  fees  and  $2,509,000  from  admissions  taxes;  for 
Illinois,  the  comparable  figures  were  $657,000  and  $533,000.'^  California 
has  no  admissions  taxes  and  its  license  fees  are  insignificant. 

Revenues  can  also  be  classified  by  type  of  racing:  thoroughbred, 
quarter  horse,  or  harness.  Of  these,  thoroughbred  racing  is  by  far  the 
most  important;  it  is  the  only  type  that  is  carried  out  by  all  the 
racing  states.  California,  which  conducts  all  three  types,  received 
revenues  in  1963  as  follows  :  thoroughbred  racing,  $30,920,186.83  ;  quar- 
ter horse  racing,  $2,360,784.02 ;  and  harness  racing,  $3,445,181.08.io 

'Stanford  Research  Institute,  An  Economic  Appraisal  of  the  Outlook  for  Horse  Rac- 
ing in  California  (Menlo  Park:  Stanford  Research  Institute,  March  1961),  p.   67. 

'  Ihid..  p.  xi. 

8  CaUfornia  State  Senate,  op.  cit.,  p.  4.  _,,,„,  >.  r%v,      ^       oi    „* 

6  Karl  Marx,  "Tobacco,  Alcoholic  Beverages,  and  Pan-Mutuel  Taxes^  Chapter  Z\  or 
the  State  of  Illinois  Report  of  the  Commission  on  Revenue  (Springfield:  t  rye 
Printing  Company,  1963),  p.  753. 

'^'^  Horse  Racing  in  California,  op.  cit.,  p.  7. 
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PARIMUTUEL  TAXES  AND  BREAKAGE 
Comparison  With  Other  States 

Originally,  the  takeout  in  California  was  12  percent,  out  of  which  the 
state  took  4  percent  with  the  remaining  8  percent  going  to  the  tracks. 
At  this  time,  breakage  was  on  a  10-cent  basis,  and  went  entirely  to  the 
tracks.  Since  then,  several  statutory  changes  have  been  made,  which 
have  both  increased  the  state's  share  of  the  takeout  and  the  amount 
of  the  takeout.  In  addition,  the  state  now  shares  in  the  breakage. 
Under  current  law,  1959  enactment,  the  taxation  of  the  parimutuel 
pool  is  as  follows :  Total  takeout  increased  from  13  percent  to  14  per- 
cent. A  graduated  scale  places  the  state's  return  at  5  percent  on  the 
first  $10  million,  6  percent  on  the  next  $10  million,  7  percent  on  over 
$20  million  to  $75  million,  7.5  percent  on  over  $75  million  to  $125  mil- 
lion, and  8  percent  on  all  over  $125  million.  Correspondingly,  the 
track's  share  declines  from  9  percent  to  8  percent  to  7  percent  to  6.5 
percent  to  6  percent,  respectively.  The  state's  share  of  the  breaks  is  50 
percent  of  the  first  $24  million  handle  and  100  percent  thereafter. 

California's  14-percent  takeout  applied  to  thoroughbred  racing  pools 
is  slightly  less  than  that  withheld  by  most  states.  A  15-percent  take- 
out is  the  most  common  rate  used.  Only  one  state,  Vermont,  has  a 
takeout  as  high  as  18  percent,  and  only  one  state,  Delaware,  has  a  rate 
as  low  as  12  percent.  Although  California  applies  the  14-percent  take- 
out to  all  types  of  racing,  several  states  use  different  rates  for  harness 
racing  and  quarter  horse  raeing.^^  (See  Table  VI-1.)  For  the  most 
part,  where  different  rates  exist,  they  favor  harness  racing  and  quarter 
horse  racing.  Once  the  takeout  is  determined,  the  state's  share  varies 
according  to  the  particular  scheme  in  use.  Over  half  of  the  states  take 
a  straight  percentage  of  the  parimutuel  pool;  the  rest  of  the  states 
have  graduated  scales,  with  the  state 's  share  increasing  as  the  size  of  the 
turnover  increases.^^  In  1961,  average  parimutuel  tax  rates  for  the 
six  highest  revenue  states  in  order  of  their  revenue,  from  highest  to 
lowest,  were  as  follows:  New  York,  9.9  percent;  California,  6.7  per- 
cent; New  Jersey,  7.6  percent;  Illinois,  5.8  percent;  Florida,  8.0  per- 
cent ;  and  Maryland,  5.0  percent. ^^ 

The  amount  of  breakage  retained  by  the  states  runs  the  full  range 
from  none  to  100  percent.  About  half  the  racing  states  take  none; 
most  of  the  rest  take  50  percent,  although  the  amount  in  some  states 
varies  according  to  the  location  of  the  track  and  by  the  type  of  racing. 
California's  rate  has  recently  been  about  75  percent,  which  is  topped 
by  only  two  states  taking  100  percent.^^ 

"National  Association  of  State  Racing  Commissioners,  op.  cit..  Table  No.   3. 

« Ibid. 

13  Marx,  op.  cit.,  p.  752. 

"  National  Association  of  State  Racing  Commissioners,  op.  cit..  Table  No.  3. 
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TABLE  VI-2 
BRIEF   SUMMARY   OF   TAX  METHOD   OF   SELECTED   STATES   SHOWN    IN   TABLE   VI-1 

State  Summary  of  Tax  Method 

California Total  takeout  permitted  14%.   State  receives  5%   of  first  10  million 

dollars  handled,  6%  of  next  10  million,  1%  over  20  million  to  75 
million,  11%  over  75  million  to  125  million,  8%  over  125  million  dol- 
lars wagered ;  occupational  license  fees.  Breaks  to  10^,  of  which 
state  receives  50%  of  first  24  million  dollars  and  100%  of  all  over 
24  million  wagered. 

Delaware Uncashed  parimutuel  tickets  revert  to  state  after  one  year.  Harness: 

Total  takeout  permitted  16%  ;  3^%  to  state  and  12^%  to  association ; 
10^  on  admissions ;  breaks  to  ^<},  all  to  association  ;  $750  per  season 
license. 

Florida Thoroughbred:    Total    takeout    permitted    15%    divided    as    follows: 

7%  to  association,  3%  and  admission  taxes  to  be  divided  equally  be- 
tween each  county  after  racing  commission  expenses  are  deducted ;  5% 
to  state  for  old  age  benefit.  However,  any  association  having  an 
average  daily  parimutuel  pool  of  less  than  $400,000  per  day  for 
the  preceding  racing  season  may  operate  on  a  fixed  daily  license  fee 
and,  in  lieu  of  the  3%  and  5%  tax  rate,  shall  pay  f  of  3%  and  i  of 
5%.  Breaks  to  ^(f.  all  to  state  for  old  age  benefit.  Seven  extra  days 
of  racing  allowed  for  benefit  of  charities  and  scholarships. 

Illinois Thoroughbred:   Total  takeout  permitted  14%    (Chicago   area),   15% 

(downstate)  of  which  state  receives  4%  and  2%  of  the  total  mutuel 
handle,  plus  I  of  the  breakage  ;  breakage  10(^ ;  daily  license  fee  $1,000, 
with  application,  $100,  for  each  racing  day  granted  and  I  of  1%  of 
daily  mutuel  handle;  tax  on  admissions  20  cents;  horsemen's  license 
fees.  (State  tax  is  reduced  from  6%  to  4%  on  mutuel  wagering  when 
total  haudle  does  not  exceed  $300,000  on  any  one  day.)  As  of  April 
1st  of  each  year,  proceeds  from  uncashed  parimutuel  tickets  sold 
during  the  previous  year  are  payable  to  the  state  of  Illinois  for  the 
Illinois  Veterans  Rehabilitation  Fund  of  the  State  Treasury.  Har- 
ness: Of  the  total  15%  takeout  permitted,  9^%  goes  to  association 
and  5^%  to  state.  Five  percent  of  the  amount  received  by  the  state 
goes  into  the  Agricultural  Premium  Fund  and  i%  of  the  amount 
received  by  the  state  goes  into  the  Illinois  Fund  for  Illinois  Sired 
Colts,  divided  between  6  races  (2  races  for  2-year-olds,  2  races  for 
3-year-olds,  1  free-for-all  pace  and  1  free-for-all  trot  for  4-year-olds 
and  over) — plus  $6,000  reserved  for  investigator  relative  to  eligibility 
of  horses  entered  in  these  named  races. 

Maine Thoroughbred:    Total   takeout   permitted   17%.    State   General   Fund 

6%,  Agricultural  Stipend  Fund  1%,  association  10%  (i  of  General 
Fund's  6%  returned  to  track  for  costs  of  operation,  maintenance 
and  repair)  ;  license  fee  $5,000;  breakage  to  10  cents,  all  to  associa- 
tion. Harness :  Total  take-out  permitted  17%.  State  General  Fund  6%, 
Agricultural  Stipend  Fund  1%;  association  10%.  Breakage  to  10 
cents,  all  to  association.  License  fee  $10  for  each  six  days  of  racing. 
Bond  up  to  $50,000  required  for  license.  One-sixth  of  state  commis- 
sion is  returned  to  association  for  purposes  of  supplementing  purse 
money. 

New  York Thoroughbred :  Total  takeout  permitted  15%,  with  the  state  receiv- 
ing from  Saratoga  9%,  and  from  Aqueduct  10%  of  total  mutuel  han- 
dle. From  Finger  Lakes  the  state  receives  10%  on  first  $175,000, 
8%  next  $125,000,  7%  next  $100,000,  6%  over  $400,000  to  $500,000, 
5%  to  $600,000  and  4%  all  over  $600,000.  Breakage  5  cents,  divided 
equally  between  state  and  track  at  Saratoga  and  Finger  Lakes;  at 
Aqueduct  60%  of  breakage  goes  to  state  and  40%  to  track.  Franchise 
fees  of  $1,000  per  racing  day  paid  by  nonprofit  racing  associations. 
Harness:   Total  takeout  permitted  15%.   Of  total   daily  pool,   state 
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TABLE  VI-2-ContInued 
BRIEF    SUMMARY   OF   TAX   METHOD   OF   SELECTED   STATES   SHOWN    EN   TABLE   Vt-1 

State  Summary  of  Tax  Method 

receives  5%  not  exceeding  $175,000;  7%— $175,000.01  to  $300,000; 
8%_$300,000.01  to  $400,000;  9%— $400,000.01  to  $500,000;  10%— 
$500,000.01  to  $600,000;  11%  all  over  $600,000;  plus  50%  of  the 
amount  of  the  breaks  (breaks  to  5  cents)  paid  by  track  to  state 
tax  commission  until  the  total  payments  to  state  tax  commission  to 
construction  account  of  each  track  shall  be  eliminated. 

Vermont Total  takeout  permitted  18%.  State  receives  3%  first  $100,000  ;  4%— 

$100,001  to  $150,000;  6%— $150,001  to  $200,000;  10%— $200,001  to 
$300,000;  12%— $300,001  and  over.  Operating  fees  set  by  select- 
men with  approval  of  racing  commission.  (Effective  June  24,  1963, 
to  April  1,  1964.)  After  April  1,  1964,  state  receives  8%,  of  which 
2%  allocated  to  Agricultural  Stipend  Fund.  Breakage  10  cents,  half 
to  state  and  half  to  track. 


Source:  Statistical  Reports  on  Horse  Racing  in  the  United  States  for  the  Year  196S 
(Lexington:  The  National  Association  of  State  Racing  Commissioners,  February 
1964),  Tables  3,  4. 

Revenue  Potential 

Increase  in  California's  Share  of  the  Taheout.  One  possibility  for 
increasing  state  revenues  from  racing  is  to  increase  the  state's  share 
of  the  takeout.  This  is  the  content  of  AB  2919  (C.  Wilson),  which 
would  increase  the  state's  share  of  the  takeout  by  1  percent  in  all 
brackets,  while  correspondingly  reducing  the  track's  share,  thereby 
keeping  total  takeout  the  same.  On  the  assumption  that  no  other 
changes  occur,  mainly  that  wagering  continues  as  before,  the  addi- 
tional revenue  to  the  state  from  such  a  proposal  would  have  been 
$5,614,101  in  1963,  or  1  percent  of  the  total  parimutuel  pool  of  $561,- 
410,107. 

Increase  in  Total  Takeout.  Another  possible  source  of  revenue  to 
the  state  would  be  to  increase  the  total  takeout  with  the  increase  go- 
ing to  the  state.  Increasing  the  takeout  from  14  percent  to  15  per- 
cent would  have  resulted  in  revenue  to  the  state  in  1963  of  $5,614,101 ; 
that  is,  1  percent  of  the  parimutuel  pool  as  given  above. 

Increase  in  State's  Share  of  the  Breakage.  Breakage  also  comes  out 
of  the  total  parimutuel  pool.  Although  California  is  currently  taking 
slightly  over  75  percent  of  the  breakage,  it  could  claim  100  percent. 
In  1963,  breakage  going  to  track  operators  amounted  to  $1,581,213. 
State  revenue  would  be  increased  by  this  amount  if  all  breakage  were 
to  be  retained  by  the  state. 

Qualifications 

The  revenue  estimates  above  assume  that  total  wagering  at  the  tracks 
will  be  unaffected  by  the  additional  taxes.  Since  additional  taxes 
amount  to  a  price  increase  for  betting,  total  wagering  would  decline 
unless  demand  were  totally  inelastic.  Thus  if  the  total  takeout  is  in- 
creased, a  smaller  percentage  of  the  parimutuel  pool  is  returned  to  the 
bettors  which,  in  effect,  means  the  price  of  wagering  has  increased. 
Although  increasing  the  state's  share  of  existing  takeout  and  of  the 
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breakage  does  not  reduce  the  amount  returned  to  bettors,  it  may  result 
in  reduced  quality  of  racing — the  equivalent  of  an  increase  in  price. 
How  hea^'y  an  impact  such  additional  taxes  would  have  on  wagering 
at  the  tracks  is  not  subject  to  absolute  determination;  however,  some 
evidence  of  the  influence  of  taxes  on  wag'ering  may  be  provided.  There 
have  been  some  instances  where  increasing  the  takeout  has  produced 
negative  effects.  For  example,  when  Xew  York  increased  its  takeout 
from  10  percent  to  15  percent  in  1946,  drastic  declines  were  experienced 
in  the  parimutuel  pool  for  several  years.  During  the  same  period, 
states  which  did  not  increase  their  takeout  had  increases  in  the  pari- 
mutuel pool  at  first,  which  were  followed  by  only  moderate  declines.^^ 
A  1956  study  was  conducted  especially  to  find  out  the  effect  of  a  one 
percentage  point  increase  in  the  commission  (takeout)  on  wagering  in 
New  York  State.  It  found  that  a  1-percent  increase  in  commission 
would  result  in  a  6-percent  drop  in  the  handle,  even  with  no  change 
in  attendance.  It  further  concludes  : 

If  the  commission  goes  up  one  point,  all  other  factors  remaining 
the  same,  and  results  in  a  6-percent  drop  in  handle,  the  projected 
handle  would  be  $352,500,000.  A  16-percent  commission  on  this 
handle  would  vield  a  take  of  $56,400,000.  On  the  other  hand,  a 
15-percent  commission  on  $375,000,000  would  yield  $56,250,000— 
only  $150,000  less.  To  the  extent  that  attendance  is  also  adversely 
affected  by  a  commission  increase,  total  income  produced  by  a  16- 
percent  commission  would  be  less  than  that  produced  by  a  15- 
percent  commission. ^*^ 

In  the  ease  of  California,  there  is  good  reason  to  believe  that  addi- 
tional taxing  of  the  parimutuel  pool  may  produce  much  less  in  revenue 
than  the  aboA^e  estimates  suggest.  Such  additional  taxation  would  make 
it  even  more  difficult  for  the  racing  industry,  which  is  already_  suffer- 
ing economic  difficulties,  to  maintain  the  quality  of  racing  in  California. 
A  recent  study  points  out : 

The  net  profits  of  the  thoroughbred  racing  associations  from 
conducting  horseracing  meets  in  California  have  declined  signifi- 
cantly over  the  past  decade  in  terms  of  both  actual  dollars  and 
as  a  share  of  the  total  revenue  from  thoroughbred  racing.  Net 
profits  before  federal  and  state  income  taxes  of  these  associations 
as  a  group  declined  nearly  33  percent  between  1952  and  1960, 
notwithstanding  an  increase  in  total  revenue  of  nearly  34  percent 
over  the  same  period.  Bef ore-tax  profits  declined  as  a  share  of 
total  revenue  from  about  14.5  percent  in  1952  to  about  7.3  percent 
in  1960." 
Should  additional  taxation  push  track  revenues  down  even  more,  the 
tracks  would  find  it  increasingly  difficult  to  maintain  their  plants  and 
equipment.  Furthermfire.  there  would  be  reduced  ability  to  pffer  at- 
tractive purses.  Overall,  the  quality  of  racing  offered  the  public  would 
deteriorate  and  cause  a  drop  in  both  attendance  and  wagering  at  the 
tra'-'ks.  Concomitantlv,  state  revenues  would  suffer. 


"  California  state  Senate,  op.  cit,  pp.  44-45.  .        -r^       ,-,     -^ 

la  "The  Relationship  of  Increase  in  Pari-Mutuel  Commission  to  AVagenng  Per  Capita, 
Attendance  Per  Racing  Dav,  and  Handle  at  Thoroughbred  Race  Tracks  in  New 
York  State,"    (New  York:   S.  D.  Leidesdorf  and  Co.,  November   1,   1956),  p.  14. 
(Xerox  copy.) 
"  Stanford  Research  Institute,  op.  cit.,  p.  xii. 
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OTHER  SOURCES  OF  REVENUE 
License  Fees 

California  charges  no  dail.y  track  license  fee — its  parimutuel  tax  was 
original!}'  intended  as  a  license  fee.  Some  states,  however,  levy  both  a 
track  license  fee  and  a  parimutuel  tax.  New  York,  a  leading  example, 
has  a  $l,O0O-a-day  license  fee,  in  addition  to  its  parimutuel  tax.  In  1963, 
such  a  tax  in  California  would  have  resulted  in  revenue  of  $379,000. 
Total  racing  days  for  the  year  were  379  (291  for  the  private  associa- 
tions and  88  for  the  fairs").  Such  additional  taxes  M'ould  likely  have 
to  be  borne  by  the  betting  public  and  racegoers,  even  though  collected 
and  paid  for  by  the  trapk  to  the  state.  Consequently,  such  a  revenue 
estimate  would  be  subject  to  all  the  limitations  discussed  above,  which 
arise  out  of  additional  taxation  of  the  parimutuel  pool. 

The  occupational  license  fees  now  collected  by  California  and  other 
states  are  too  small  to  be  considered  for  revenue  purposes.  They  are 
primarily  a  means  of  regulating  and  controlling  horseracing.  For  1963, 
the  state  collected  $50,311  from  all  individual  licenses  issued. 

(For  a  futher  discussion  of  license  fees,  see  Alice  J.  Vandermuelen, 
Fees  and  Licenses,  published  by  the  Assembly  Interim  Committee  on 
Revenue  and  Taxation,  July,  1964.) 

Admissions  Taxes 

California  is  1  of  14  racing  states  which  charge  no  admissions  taxes. 
In  some  states,  these  taxes  raise  considerable  revenue.  For  example,  the 
two  leading  states.  New  York  and  Illinois,  received  $2,509,000  and 
$533,000,  respectively,  from  this  source  in  1961. ^^  Since  the  federal  ad- 
missions tax  in  California  in  1963  amounted  to  $1,493,113  (20  percent 
of  paid  admissions),  a  15-percent  state  tax  would  amount  to  approxi- 
mately $1,125,000;  a  10-pereent  tax  would  be  about  $750,000.  These 
estimates,  again,  assume  no  decrease  in  attendance  with  the  additional 
tax.  Since  these  taxes  increase  the  cost  of  watching  horseracing  and 
of  wagering,  some  decrease  in  attendance  is  likely.  AVhen  one  considers 
that  total  admissions  taxes  in  California  now  average  about  30  percent 
(20  percent  federal  tax,  plus  approximately  10  percent  average  city 
tax),  an  additional  10  percent  or  15  percent  tax  would  produce  a  total 
tax  load  which  might  seriously  reduce  track  attendance.  Thus  admis- 
sions taxes  are  subject  to  the  same  restraints  as  discussed  under  the 
additional  taxation  of  the  parimutuel  pool. 

Number  of  Racing  Days 

Another  possible  source  of  income  would  be  to  increase  the  number 
of  racing  days.  The  1963  Senate  Fact  Finding  Committee  study  illus- 
trates the  expected  income  that  could  be  gained  by  increasing  the  num- 
ber of  racing  days  at  the  southern  tracks,  where  population  density 
and  availability  of  personal  income  might  warrant  such  a  considera- 
tion.i'^  Using  the  same  hypothetical  example  as  in  the  Senate  study,  but 
updating  the  average  daily  handle  to  1963  figures,  would  result  in  the 
following  revenue  to  the  state : 

18  Marx,  op.  cit.,  p.  753. 

19  California  State  Senate,  op.  cit.,  p.  57. 
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From  Hollywood  Park 

17  added  days  at  $2,692,491 $45,772,347 

(1963  average  daily  handle) 

Parimutuel  taxes  at  8  percent 3,661,787 

From  Santa  Anita 

17  added  days  at  $2,547,314 43,304,338 

(1963  average  daily  handle) 
Parimutuel  taxes  at  8  percent 3,464,346 

From  Del  Mar 

8  added  days  at  $985,325 7,882,600 

(1963  average  daily  handle) 
Parimutuel  taxes  at  7  percent 630,608 

Total  increased  parimutuel  pool $96,959,285 

Total  increased  revenue  to  state 7,756,741 

The  above  revenue  estimates  assume  that  the  average  daily  handle 
will  be  maintained  over  the  added  racing  days.  Such  an  assumption  is 
open  to  question.  Increasing  the  number  of  racing  days  may  simply 
result  in  bettors  spreading  available  funds  over  more  days,  with  a 
consequent  drop  in  the  average  daily  handle.  Some  support  for  the 
concept  of  a  limited  amount  of  funds  available  can  be  gained  by  turn- 
ing to  a  recent  study  on  California  horseracing,  which  found  a  rela- 
tively limited  customer  market  in  the  Los  Angeles  area  consisting  of  a 
"hard  core"  of  racegoers.  Thus,  it  contended,  thoroughbred  racing  at 
Los  Alamitos  would  have  to  rely  on  customers  already  attending  other 
meets.^°  If  the  market  is  as  limited  as  this  study  implies,  the  average 
daily  handle  would  undoubtedly  suffer  from  the  added  days  of  racing. 

Night  Racing 

State  revenues  might  be  increased  by  legalizing  night  racing.  The 
1963  Senate  Fact  Finding  Committee  suggests  a  possible  increase  in  state 
revenues  of  $41,000,000  from  this  source.  A  major  question  to  consider 
is  whether  this  amount  would  be  a  net  increase.  Night  racing  may  very 
well  widen  the  market  for  bettors  and  racegoers;  on  the  other  hand, 
night  racing  would  likely  compete  with  other  racing  to  some  extent  and 
thus  subtract  from  other  racing  revenues. 

Off-frack  Betting 

The  city  of  New  York  has  been  seriously  considering  legalizing  off- 
track  betting  for  some  time.  Interest  has  been  so  high  that  WCBS-TV 
of  CBS  undertook  a  public  survey  on  the  matter  of  legalizing  off-track 
bettino".  It  found  that  betting  was  not  a  moral  problem  with  New 
Yorkers — i;hree  out  of  four  favored  off-track  betting.^^  On  the  matter  of 
morality,  Abraham  D.  Beame,  comptroller  of  the  city,  said: 

We  have  been  told  that  off-track  betting  is  immoral.  Can  it  be 
moral  for  the  state  to  collect  $106  million  from  betting  at  the 
tracks,  and  immoral  to  gain  revenue  from  off -track  betting?  Is  it 
immoral  to  deprive  the  underworld  of  its  main  source  of  reve- 
nue— the  money  it  uses  to  support  dope  traffic,  prostitution  and 
other  nefarious  enterprises  ?  ^^ 

20  Stanford  Research  Institute,  op.  cit.,  p.  xii. 

«  International  Research  Associates,  New  Yorkers  Consider  Off-Track  Betting.  Pre- 
pared for  W'CBS-TV  by  Helen  Dinerman ;  Gary  A.  Steiner,  Project  Director 
(New  York:   International  Research  Associates,  Inc.,   November   30,   1963),  p.   i. 

''"Marx,  op.  cit.,  p.  756. 
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Aside  from  the  question  of  morality,  objections  might  be  raised 
against  off-track  betting  on  the  grounds  that  it  might  impoverish  those 
in  the  lower  income  groups  and  consequently  deprive  some  families 
of  necessities.  Such  a  problem  already  exists  to  some  extent  in  the 
availability  of  on-track  betting.  Also  bookies  currently  provide  gam- 
bling opportunities  and,  furthermore,  pay  no  tax  to  the  state. 

There  are  two  major  arguments  for  the  legalizing  of  off-track  betting. 
One  has  already  been  mentioned- — legalizing  off-track  betting  would 
put  the  bookie  out  of  business  and  thereby  deprive  the  organized  under- 
world of  one  of  their  most  lucrative  sources  of  funds.  Crime  and  cor- 
ruption would  be  sharply  curtailed  as  a  result.  The  other  argument 
is  that  the  revenue  potential  to  the  states  legalizing  off-track  betting 
would  be  substantial.  According  to  one  estimate,  the  state  of  New  York 
would  receive  over  $200,000,000  yearly  from  legalized  off-track  bet- 
ting; for  Illinois  the  amount  would  be  $50,000,000.^^  Both  these  esti- 
mates are  slightly  more  than  double  the  total  racing  revenues  currently 
received  by  these  states.  On  the  same  basis,  California  could  expect 
to  receive  over  $85,000,000  from  legalized  off-track  betting.  Such  an 
amount  completely  dwarfs  the  potential  revenue  increases  from  ail 
other  sources — with  the  possible  exception  of  night  racing. 

In  support  of  the  contention  that  legalized  off-track  betting  would 
provide  substantial  revenue  to  the  state  is  the  widening  of  the 
market  for  betting  that  would  occur.  The  study  previously  referred  to 
found  that  racegoers  were  a  hard  core  group  that  traveled  only  short 
distances  to  the  track.  For  example,  at  Hollywood  Park,  93  percent 
of  the  racegoers  traveled  less  than  50  miles.^^  Off-track  betting  could 
reach  those  in  population  centers  removed  from  the  tracks,  as  well 
as  those  who  now  patronize  the  bookie,  regardless  of  proximity  to  the 
tracks. 

State  Fairs 

In  the  year  1963,  the  Pair  and  Exposition  Fund  amounted  to  $22,- 
506,715.28.2^  This  was  almost  53  percent  of  the  total  racing  revenue  to 
the  state  of  $42,577,231.41.  These  funds  are  derived  through  a  4-per- 
cent license  fee  on  all  parimutuel  wagering,  which  comes  out  of  the 
state's  share  of  the  takeout,  plus  the  total  revenue  from  individual 
license  fees.  By  taking  this  amount  off  the  top  of  the  revenues  gener- 
ated by  horseracing  to  the  state  and  earmarking  it  for  the  fairs,  the 
amount  spent  for  fairs  is  undoubtedly  in  excess  of  w^hat  would  be 
spent  if  the  fairs  had  to  compete  for  funds  out  of  the  general  fund.^*'  To 
the  extent  that  expenditures  would  be  reduced  under  this  procedure, 
savings  would  result  which  could  be  considered  the  equivalent  of  addi- 
tional revenues.  Even  a  10-percent  reduction  in  such  expenditures 
would  have  resulted  in  savings  in  excess  of  $2,000,000  to  the  state  in 
1963. 


^lUd.,  pp.  756-57. 

2*  Stanford  Research  Institute,  op.  cit.,  p.  103. 
23  Horse  Racing:  in  California,  op.  cit.,  p.  2. 
2' California  State  Senate,  op.  cit.,  p.  54. 


CHAPTER  VII 

SUMMARY 

Virtually  all  available  evidence  indicates  that  taxation  of  the  com- 
modities under  consideration— tobacco  products,  alcoholic  beverages, 
and  horseracing  —  is  an  extremely  inequitable,  if  not  the  most  in- 
equitable, type  of  taxation.  This  taxation  bears  most  heavily  upon  the 
lower  income  groups.  It  takes  proportionately  more  of  their  income, 
and  as  a  consequence,  it  reduces  their  ability  to  purchase  other  needed 
commodities.  . 

Besides  failing  the  test  of  equity,  these  taxes  have  other  undesir- 
able social  consequences.  They  reduce  the  overall  social  well-being 
from  its  optimum,  that  is,  society's  real  income  is  reduced.  This  is  the 
consequence  of  the  distortive  effects  these  taxes  have  on  prices.  Prices 
of  the  taxed  commodities  tend  to  be  higher  than  in  the  absence  of 
the  tax  and  therefore  the  tax  curtails  their  consumption.  Resources 
which  would  have  been  used  in  their  production  are  now  diverted  to 
other  forms  of  production  less  desirable  to  the  consumer.  In  some  eases, 
the  tax-caused  production  may  be  illicit  production  such  as  moonshm- 
ing,  which,  in  turn,  finances  syndicated  mobsterism. 

The  sumptuary  rationale  provides  the  basis  for  such  taxation.  Its 
major  tenet  is  that  the  costs  involved  in  the  normal  productive  process 
do  not  cover  the  real  costs  to  society.  The  tax  is  needed  to  raise  the 
price  of  the  commodity  to  its  true  social  cost.  In  levying  such  taxes,  the 
legislators  are  substituting  their  judgment  for  that  of  the  individual. 
Thus  the  legislators  decide  what  is  good  for  the^  individual 
and  deny  him  freedom  of  choice  among  goods  ^hose  prices  are  un- 
distorted  by  taxation.  Commodities  may  be  taxed  out  of  existence 
(pricetag  prohibition)  even  though  their  production  and  sale  is  legal. 

Taxes  on  the  commodities  studied  have  a  further  weakness;  they 
have  a  destabilizing  economic  impact.  As  income  rises,  they  rise  at  a 
slower  rate ;  as  income  declines,  they  fall  less  rapidly.  Thus  they  tend 
to  reduce  consumption  during  recession  and  fail  to  reduce  consump- 
tion during  inflation.  As  quoted  in  Chapter  III,  they  tend  to  boom 
the  boom  and  depress  the  depression."  They  do,  however,  tend  to  pre- 
serve the  state's  income  during  economic  declines  but,  on  the  other 
hand,  they  reduce  the  state's  share  of  income  growth  during  inflation, 
which  has  been  the  chronic  postwar  condition. 

Only  on  one  point  do  these  taxes  score  well;  they  are  excellent  rev- 
enue producers.  However,  there  is  some  question  whether  the  ability 
to  produce  revenue  should  be  the  sole  criterion  for  taxation.  If  so, 
legislators  would  do  well  to  consider  taxing  medicine  and  church  at- 
tendance. Imagine  the  public  protest !  Smoking,  drinking,  and  gambling 
are  evils,  so  it  is  all  right  to  tax  them.  An  individual  may  pursue  his 
vice  just  as  long  as  he  is  willing  to  pay  the  tax  penalty.  In  tact,  the 
,fate  hopes  and  expects  him  to  do  just  this;  otherwise  it  would  receive 
uo  revenue.  It  is  interesting  to  note  in  the  1964  United  States  con- 
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gressioiial  investigation  into  excise  taxation  that,  in  spite  of  the  ex- 
tremely high  levels  of  federal  taxation  on  tobacco  products  and  alco- 
holic beverages,  opinion  was  virtually  unanimous  that  these  excises 
sliould  be  maintained.  Opinion  was  almost  equally  as  strong  that  ex- 
cises on  furs  and  jewelry,  much  lower  taxed  items,  should  be  reduced. 
Our  mores  apparently  largelj^  determine  our  tax  structure. 

In  the  past,  governments  have  been  able  to  raise  additional  revenue 
from  taxation  of  the  vices  through  the  simple  expedient  of  raising  the 
tax  rates  applied.  There  are  some  indications,  however,  that  such  a 
procedure  may  be  unsuccessful,  if  not  abortive,  in  the  future.  The  re- 
cent health  report  and  data  on  cigarette  sales  warn  against  overly  op- 
timistic revenue  expectations  from  additional  cigarette  taxation.  The 
taxation  of  alcoholic  beverages  and  horseracing  may  also  be  reaching 
its  limit.  Officials  in  the  distilled  spirits  industry  commonly  describe 
its  taxation  as  "confiscatory"  and  officials  in  the  horseracing  industry 
feel  that  taxation  in  their  industry  has  reached  the  ''point  of  dimin- 
ishing returns."  In  short,  these  industries  are  already  so  heavily  taxed 
that  any  further  tax  increases  will  likely  provide  limited  additional 
revenue.  New  avenues,  such  as  legalized  off-track  wagering,  may  prove 
more  fruitful. 
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I.  INTRODUCTORY  NOTE 

This  study  describes  California's  system  of  taxing  corporation  in- 
come and  makes  suggestions  for  improvement.  The  rates  of  taxation 
imposed  in  this  state  (Chapter  II)  and  other  states  (Chapter  III) 
are  outlined,  the  possibility  of  passing  the  tax  on  to  others  is  evaluated 
(Chapter  IV)  and  several  special  problems  are  considered  (Chapter 
V),  particularly,  conformity  with  federal  taxation  (A),  the  existence 
of  tax-exempt  organizations  (B),  the  prepayment  provisions  (C),  and, 
of  course,  the  taxation  of  multistate  corporations  (D).  The  last  will 
undoubtedly  remain  a  problem  for  some  years  and  merits  careful  at- 
tention. 
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II.  TAXATION  OF  CORPORATION  NET  INCOME 
IN  CALIFORNIA 

California  is  one  of  38  states  imposing  net  income  taxes  on  corpora- 
tions. Every  bank  and  corporation  doing  business  in  this  state  with 
certain  exceptions  ^  is  subject  to  a  franchise  tax  of  5.5  percent  of  net 
income  or  $100,  whichever  is  greater.  Banks  are  also  subject  to  a  spe- 
cial tax  rate  not  to  exceed  4  percent  in  lieu  of  personal  property  taxa- 
tion. The  bank  tax  is  discussed  in  depth  in  a  report  on  the  subject  by 
Mrs.  Yvette  Gurley  issued  by  the  Assembly  Committee  on  Revenue 
and  Taxation  as  part  of  a  volume  entitled  "Taxation  of  Property  in 
California"  (December  1964).  Corporations  which  derive  income  in 
California  but  are  not  subject  to  the  franchise  tax  are  taxed  under 
the  corporation  income  tax  also  at  5.5  percent  of  net  income.  As  shown 
in  Table  I,  in  1964  California  realized  $311  million  in  revenue  from 
corporation  income  and  franchise  taxes. 

The  franchise  tax,  which  is  a  privilege  tax  "measured"  by  net  in- 
come, was  enacted  by  the  Legislature  in  1929  following  the  adoption 
of  a  constitutional  amendment  by  the  electorate.  At  the  time  of  adop- 
tion, the  amendment  contained  a  4  percent  limit  on  the  corporation  tax 
rate  and  a  provision  that  a  tax  could  be  imposed  under  the  provisions 
of  the  amendment  only  by  two-thirds  vote  of  each  house  of  the  Legis- 
lature. The  rate  limit  was  subsequently  removed  but  the  two-thirds 
vote  requirement  has  remained.  The  franchise  tax  is  a  prepaid  tax. 
It  is  paid  in  advance  for  the  privilege  of  doing  business  in  California 
in  the  ensuing  year.  In  1963,  the  Legislature  provided  for  accelerated 
collections  of  the  bank  and  corporation  franchise  tax. 

The  corporation  income  tax  was  enacted  in  1937  to  remove  an  in- 
equity in  the  taxation  of  interstate  corporations  which  were  not  taxable 
under  the  Franchise  Tax  Act.  As  this  tax  is  an  income  tax  rather  than 
a  franchise  tax,  corporations  subject  to  it  are  not  required  to  pay  a 
minimum  tax  nor  are  they  required  to  include  in  income  interest  from 
United  States  obligations.  ^  ^ 

The  corporation  income  tax  is  of  minor  importance  in  the  state  s 
revenue  structure.  In  1962-63,  corporation  income  tax  collections 
amounted  to  only  $1,889,335,  compared  with  the  total  of  $311,250,827 
collected  by  the  Franchise  Tax  Board  in  bank  and  corporation  fran- 
chise and  corporation  income  taxes.^  A  law  passed  by  Congress  m 
1959  (P.L.  86-272)  reduced  the  number  of  corporations  subject  to  the 
state  corporation  income  tax  law.  The  federal  law  prohibits  a  state 
from  imposing  a  tax  on  income  derived  from  interstate  commerce,  pro- 
vided:  (1)  the  activities  within  the  state  are  limited  to  the  solicitation 

»A  number  of  corporations  are  exempt  from  tax:  social,  fraternal  civic  religious 
educational,  hospital,  charitable,  etc.  organizations  (See  Section  V-B).  Insurance 
companies  are  also  exempt  as  they  are  taxed  on  gross  premiums  in  lieu  of  all 
other  taxes  except  property  taxes.  The  taxation  of  insurance  companies  is  cov- 
ered in  a  report  on  the  subject  by  Dr.  Sylvia  Lane  issued  by  the  Assembly  Com- 
mittee on  Revenue  and  Taxation. 

•Franchise  Tax  Board,  Annual  Report,  I965,  p.  13. 
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of  orders  for  sales  of  tangible  personal  property  by  employees  or  other 
representatives;  (2)  orders  are  sent  outside  the  state  for  approval; 
and  (3)  orders  are  filled  from  stocks  of  goods  maintained  outside  the 
state.*  [See  pp.  41  ff.,  below,  for  a  detailed  discussion.] 

•  This  provision  works  in  the  same  direction  as  the  business  inventory  tax,  i.e.,  it 
encourages  warehousing  out  of  the  state.  See  Harold  M.  Somers,  "Business  In- 
ventory Tax,"  in  David  R.  Doerr  and  Raymond  R.  Sullivan,  Taxation  of  Prop- 
erty in  California  (Sacramento:  Assembly  Interim  Committee  on  Revenue  and 
Taxation,  19  64). 


TABLE  1 
CORPORATION    FRANCHISE    AND    INCOME    TAX    RATES    AND    YIELDS    IN    CALIFORNIA 


Corporation  franchisf 

a 

Corporation  income 

Income 
year 

Rate 

Minimum 

Yield 

Rate 

Yield 

1964  (est.) 

5)^% 

5^ 

5M 

5H 

5H 

5J^ 
4 
4 
4 

4 
4 
4 
4 

4 
4 

3.4 
3.4 

3.4 
3.4 
3.4 
3.4 

3.4 
4 
4 
4 

4 
4 

4 
4 

$100 
100 
100 
100 
100 

100 
25 
25 
25 

25 
25 
25 
25 

25 
25 
25 
25 

25 
25 
25 
25 

25 
25 
25 
25 

25 
25 
25 
25 

$310,000,000 
289,468,010 
271,654,583 
259,081,827 
240,767,589 

227,700,780 
149,744,488 
151,935,220 
151,698,073 

141,827.409 
119,730,070 
112,585,995 
103,407,834 

113,131,997 

99,977,788 
68,598,706 
74.357,002 

67,739,743 
52,657,505 
47,590,254 
57,403,908 

63,451,936 
53,709,511 
33,735,891 
19,543,006 

016,198,057 
"14,623,345 

-=18,841,480 
"15,781,860 

53^% 

5^ 
5J^ 
5^ 

5^ 
4 
4 
4 

4 

4 
4 
4 

4 
4 

3.4 
3.4 

3.4 
3.4 
3.4 
3.4 

3.4 

4 
4 
4 

4 

4 
4 

b|l,400,000 

1963 

1,375.529 

1962 

1,476,144 

1961 - - 

1,364,379 

I960 

1,371,721 

1959 

1,443,395 

1958 

984,642 

1957 - 

968,224 

1956 - 

953,711 

1955 

748,256 

1954 — 

577,692 

1953 

587,008 

1952          

595,965 

1951 

685,604 

1950 

856,293 

1949 

537.892 

1948 

493,182 

1947 

437,873 

1946 

425,706 

1945 

N.A. 

1944 

N.A. 

1943 

N.A 

1942 

N.A. 

1941 

N.A 

1940 

N.A. 

1939 

N.A. 

1938 

N.A 

1937 

N.A. 

1936 

— 

SOURCE:  Franchise  Tax  Board,  Annual  Reports.  1936-1963. 

«  Does  not  include  Bank  Tax  (see  "The  Bank  Tax  in  Lieu  of  Personal  Property  Taxation."  Section  Five,  VII,  Taxation 

of  Property  in  California,  Sacramento:  Assembly.  California  Legislature.  Assembly  Interim  Committee  on  Revenue 

and  Taxation.  December,  1964.) 
•>  Preliminary.  .  . 

<=  Excludes  corporations  reporting  net  loss  or  no  mcome  or  loss;  such  information  not  being  available. 


III.  CORPORATION  TAXES  IN  OTHER  STATES 

Of  the  38  states  taxing  corporate  net  income  as  shown  in  Table  II, 
eleven  states  have  a  maximum  rate  in  excess  of  that  imposed  by  Cali- 
fornia. However,  several  of  these  states  allow  a  deduction  for  federal 
tax  paid  while  California  does  not. 

TABLE  II 
STATE  CORPORATION  INCOME  TAX  RATES,  JANUARY  1,  1964 


State 


Alabama 
Alaska.., 

Arizona. 


Arkansas. 


California- -- 

Colorado 

Connecticut* 


Delaware. 
Georgia... 


Hawaii* 


Idaho 

Indiana.. - 

Iowa 

Kansas 

Kentucky. 

Louisana.- 


Maryland 

Massachusetts* 


Minnesota. 


Rate  (percent) 


Federal  tax 
deductible* 


First  $25,000 

Over  $25,000 

First  J1,000 

$1,001-82,000 

$2,001-$3,000 

$3,001-84,000 

$4,001-$5,000 

$5,001-86,000 

Over  $6,000 

First  83.000 

$3,001-86,000 

$6,001-$11,000 

811,001-825,000 

Over  $25,000 


First  825,000 
Over  825,000 


First  $25,000 
Over  825,000 


Mississippi 

Missouri.. 
Montana.. 


5 
5.4 

9.36 

1 

2 

2.5 

3 

3.5 

4.6 

5 

1 

2 

3 

4 

5 

5.5 

5 

5 


5 

4 

5 

10.5 
10.5 

2 

3 

3.5 

5 

7 

4 


5 
5.765 


tlO.23 


First  $5,000  2 

$5,001-810,000        3 
Over  $10,000  4 


2 
4.6 


Related  provisions 


Minimum  tax:  $100. 

If  tax  yield  is  greater,  2.5  mills  per  dollar  of 
capital  employed  in  Connecticut.  Minimum 
tax:  $26. 

Rate  increased  to  6  percent,  effective  January 

30,  1964. 
Capital  gains  entitled  to  alternate  tax  treatment 

are  taxed  at  2%  percent. 
A  810  filing  fee  is  imposed. 


A  specific  exemption  of  83,000,  prorated  accord- 
ing to  the  proportion  of  total  net  income  tax- 
able in  Louisana,  is  allowed  against  net  income. 

Domestic  corporations  are  allowed  credit  for 
franchise  taxes  in  excess  of  825. 

Includes  the  basic  2 . 5  percent  rate,  a  temporary 
additional  tax  of  3  percent,  a  permanent  sur- 
tax of  3  percent  of  tax,  and  a  temporary  sur- 
tax of  20  percent  of  tax.  All  corporations  pay 
additional  86.15  tax  (including  surtaxes)  on 
each  $1,000  of  taxable  corporate  excess  or  on 
taxable  Massachusetts  tangibles,  whichever  is 
greater.  Minimum  tax,  the  greatest  of:  (1)  \io 
of  1  percent  of  the  fair  value  of  capital  stock, 
plus  3  percent  of  allocable  income;  or  (2)  J-^o 
of  1  percent  of  allocable  gross  receipts,  plus 
3  percent  of  allocable  income;  or  (3)  $25  each 
plus  the  23  percent  total  surtaxes. 

Includes  the  7.5  percent  basic  rate  plus,  for 
taxable  years  beginning  prior  to  January  1, 
1965,  a  10  percent  increase  in  the  basic  rate 
and  an  additional  tax  of  1 .98  percent.  A  credit 
of  8500,  deductible  from  net  income,  is 
allowed  each  corporation.  Minimum  tax:  810. 

The  maximum  rate  for  later  years  will  be:  1965, 
3.5  percent  on  income  in  excess  of  $1,000; 
1966  and  after,  3  percent  on  income  in  excess 
of  $5,000. 

Minimum  tax:  $10. 
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TABLE   II— Continued 
STATE  CORPORATION  INCOME  TAX  RATES,  JANUARY  1,  1964 


State 

Rate  (percent) 

Federal  tax 
deductible* 

Related  provisions 

1.75 
3 
5.5  percent  plus  tax  of  J 2 
mill  per  $1  of  allocated 
subsidiary  capital. 

6 

First  $3,000             3 
S3.001-$8,000          4 
$8,001-$15,0U0        6 
Over  $15,000          6 
4 

tte 

6 
6 

6 
4 
4 

6 

5 

First  $1,000             2 
$l,001-$2,000         2.5 
$2,001-$3,000         3 
$3,001-14,000          4 
$4,001-$5,000          5 
$5,001-$6,000         6 
Over  $6,000             7 
5 

X 

X 

X 

X 

tx 

All  corporations  pay  additional  tax  on  net  worth. 

New  York       .-- 

Corporations  are  subject  to  the  SVj  percent  tax 

on  net  income  or  a  tax  on  3  alternative  bases, 
whichever  is  greatest.  The  alternative  taxes 
are:  (1)  1  mill  on  each  dollar  of  business  and 
investment  capital;  or  (2)  5^2  percent  of  30 
percent  of  net  income  plus  compensation  paid 
to  ofiEcers  and  holders  of  more  than  5  percent 
of  capital  stock,  less  $15,000  and  any  net  loss; 
or  (3)  $25,  whichever  is  greatest;  plus  the  tax 
on  allocated  subsidiary  capitaL 

North  Dakota - 

Oklahoma** 

Manufacturers  may  claim  an  offset  of  up  to  one- 

third  of  the  tax  for  Oregon  personal  property 
taxes  paid  on  raw  materials,  goods  in  process, 
and  finished  products. 

Alternative  tax:  40  cents  per  $100  on  corporate 

excess,  if  tax  yield  is  greater.  Minimum 
tax:  $10. 

Utah        

Corporations  are  subject  to  the  4  percent  tax  or 

a  tax  of  ^20  of  1  percent  of  the  value  of 
tangible  property  within  the  state,  whichever 
is  greater.  Minimum  tax:  $10. 
Subject  to  reduction  if  there  is  s'officient  surplus 

in  general  fund.  Minimum  tax:  $25. 

Wisconsin** - 

D.  C.    

•  "X"  Denotes  "yes";  "-"  denotes  "no."  In  general,  each  state  which  permits  the  deduction  of  federal  income  taxes 

limits  such  deduction  to  taxes  paid  on  that  part  of  income  subject  to  its  own  incometax. 
**  Allows  deduction  of  state  corporation  income  tax  itself  in  computing  state  tax  liability, 
t  Bank  rate  is  12.54  percent. 

tt  Rate  on  banks  and  financial  institutions  is  8  percent, 
t  Limited  to  10  percent  of  net  income  before  federal  tax. 

SOURCE:  Commerce  Clearmg  House,  State  Tax  Guides  and  State  Taxation  of  Interstate  Commerce,  report  of  the  Special 
Subcommittee  on  State  Taxation  of  Interstate  Commerce  of  the  Committee  on  the  Judiciary,  Vol.  I,  pp.  105-107. 
88th  Congress,  2d  Session,  House  Report  N'o.  1480.  (Washington,  B.C.,  1964). 


12 


COMMITTEE  ON  REVENUE  AND  TAXATION 


The  corporation  income  tax  bases  vary  widely  among  the  various 
states,  as  shown  in  Table  III.  A  majority  of  states  do  not  use  net  income 
reported  to  the  federal  government  as  a  starting  point  for  the  com- 
putation of  the  state  tax  base.  The  California  corporation  franchise 
tax  base  is  roughly  comparable  in  many  respects  to  New  York's  and 
Oregon's. 

TABLE  III 
FRANCHISE  TAX  BASE:  CALIFORNIA  AND  OTHER  STATES 


Provision 

California 

New  York 

Oregon 

Other  states 

Rate 

5.5% 
No 

5.5% 
Yes 

6% 
No 

See  Table  II 

Federal  income  used 

Yes— 14  states 

as  state  tax  base 

No — 21  states 

Interest  on  federal 

Taxable 

Taxable 

Taxable 

Exempt— 25  states 

obligations 

Taxable— 8  states 
Follow  federal — 2  states 

Interest    on    state 

Taxable 

Taxable 

Taxable 

lixempt — 21  states 

and  local  obliga- 

Partially exempt— 3  states 

tions 

Taxable— 11  states 

Deduction  for  fed- 

No 

No 

No 

Yes— 13  states 

eral  tax 

Partially— Wisconsin 
No— 21  states 

Deduction  for  state 

No 

No 

No 

Yes— 10  states 

tax 

No— 25  states 

Depreciation; 

Yes 

Yes 

Yes 

Yes— 33  states 

federal 

Reasonable  method— 2  states 

Section  167 

Depreciation: 

Yes 

Yes 

No 

Yes— 27  states 

20  percent  on  per- 

No—8  states 

sonal  property  in 

first  year 
Investment 

No 

No 

No 

Yes— Alaska 
No— 34  states 

Mineral    depletion 

Substantially  same 

Follow  federal  al- 

Allows percentage 

FoUow  federal — 17  states 

allowances 

as  federal  allow- 

lowances 

depletion  at  rates 

Substantially  federal— 4  states 

ances 

different       than 
federal 

Rules  different— 10  states 
No  provisions — 8  states 

Treatment  of  inter- 

Deduction of  divi- 

50 percent  of  divi- 

Dividends     excl. 

Follow  federal— 7  states 

corporate      divi- 

dends allowed  to 

dends    and    100 

from    gross    in- 

Exempt all  dividends— 4  states 

dends 

extent  issuing 

percent  subsider- 

come      taxpayer 

Tax  all  dividends— 5  states 

corp.    taxed    by 

ary  dividends  de- 

holds     50     per- 

Allow partial  deduction  different 

California 

ductable 

cent  or  more  of 
issuing        co'a 
stock 

than  federal— 19  states 

Capital  gains   and 

Same  as  ordinary 

Follow  federal 

Same  as  ordinary 

Same  as  ordinary— 11  states 

losses 

gains 

gains 

Varied  treatment— 24  states 

Net  operating  loss 

Not  allowed 

Can  carry  back  3 

Can  carry  loss  for- 

Same as  ordinary— 11  states 

carryover 

years  and  carry 
forward  3  years 

ward  5  years 

Varied  treatment — 24  states 

Charitable    contri- 

5 percent  of  net 

5  percent  of  net 

5   percent  of  net 

Not  allowed— 3  states 

butions 

income     deduct- 

income    deduct- 

income    deduct- 

5 percent  limit— 23  states 

ible  —  no  carry 

ible   —   2   years 

ible  —  no  carry 

15  percent  limit— Minnesota 

over  provision 

carry     over     for 

over  —  vet's  or- 

Limited   to    instate    charities — 

excess  of  5  per- 

ganizations must 

6  states 

cent 

be    local    to    be 
eligible 

All     contributions     deductible- 
Tennessee 

Corporate  reorgani- 

Substantially same 

Follow  federal 

Substantially  same 

Follow  federal— 10  states 

zations 

as  federal 

as  federal 

Substantially   same   as   federal— 

13  states 
No  provision — 5  states 
Unclear— 1  state 

Corporate   liquida- 

Substantially same 

Follow  federal 

Substantially  same 

Follow  federal— 15  states 

tion 

as  federal 

as  federal 

Substantially  same— 9  states 
No  provision — 11  states 

SOURCE:  Compiled  from  Slate  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on  State  Taxation 
of  Interstate  Commerce  of  the  Committee  on  Judiciary,  House  of  Representatives,  June  1964,  p.  255-272. 


IV.  WHO  REALLY  PAYS  THE  CORPORATION 
INCOME  TAX?' 

We  are  concerned  here  with  trying  to  determine  who  really  pays 
the  corporation  income  tax.  The  corporation  itself  is  legally  obligated 
to  pay  and  makes  the  payment  to  the  revenne  agency.  Can  the  cor- 
poration recoup  the  tax  wholly  or  partly  by  paying  less  for  what  it 
buys  or  charging  more  for  what  it  sells?  This  is  apart  from  the  ob- 
vious fact  that  a  company  can  recoup  about  half  of  its  state  tax  from 
the  federal  government  through  the  deductibility  feature. 

The  doctrine  that  "an  income  tax  cannot  be  shifted"  has  been  held 
firmly  for  some  time.  Occasionally  a  word  of  protest  is  raised,  but 
without  any  serious  impairment  of  the  doctrine  itself.  Taxes  on  in- 
come from  wages  and  salaries,  interest  and  dividends  can  be  shifted 
under  certain,  reasonably  realistic  conditions.  The  doctrine  of  the  non- 
shiftability  of  an  income  tax  cannot,  therefore,  apply  to  such  income. 
What  of  the  taxation  of  business  income  ? 

In  the  analysis  of  the  taxation  of  business  income  it  is  particularly 
important  to  distinguish  between  the  short  run  (fixed  capacity)  and 
the  long  run  (variable  capacity),  even  though  much  of  contemporary 
tax  doctrine  would  say  that  no  shifting  takes  place  in  either  case. 

A.  GENERAL  CONSIDERATIONS 

If  one  may  judge  from  the  opinions  often  expressed  popularly,  in- 
come taxes  on  business  can  be  shifted.  It  is  assumed  that  a  merchant 
or  manufacturer  often  takes  into  account,  at  least  indirectly,  the 
amount  of  income  tax  he  will  have  to  pay  and,  if  the  market  conditions 
permit,  fixes  his  prices  at  such  a  level  as  would  yield  him  a  certain 
minimum  net  income.  Leaving  aside  for  later  discussion  the  complica- 
tions introduced  by  the  corporate  form  of  business,  however,  most  eco- 
nomic opinion  has  in  the  past  been  to  the  effect  that  '^  market  condi- 
tions" usually  do  not  permit  the  addition  of  the  tax  to  the  price  m 
the  short  run.^  Anv  shifting  that  takes  place  does  not  come  about  by 
a  straightforward  shifting  from  seller  to  buyer  but,  if  it  comes  about 
at  all.  does  so  through  a  complex,  indirect,  and  roundabout  process.  ^ 

Before  passing  to  a  detailed  economic  analysis  of  the  problem,  it  is 
necessarv  to  discuss  several  general  considerations  and  also  some  gen- 
eral arguments  which  are  often  used  to  prove  that  shifting  of  the  tax 
does  not  take  place,  i.e.  that  the  tax  is  absorbed  by  businessmen. 

'  Prepared  by  Harold  M.   Somers.   See:   Challis  A.   HaU,   Jr.,   "Direct  Shifting  of   the 
Corporation   Income   Tax   in.  Manufacturing,;'   American   Bcon^^ 


Tnhn  WilPv^   Sons    Inc      1951)  "   and  Harold  M.   Somers,   "Taxation  of  Business 
fSome,''Ch?pteri3  in  Pi"z1cFf»«nce  and  National  Income   (Philadelphia  :  The 

^See^go£rs^'Fo"x^"^''4om'2- Economic  Aspects  .of  the  Present  Corporate  Income 
Tax,"  Proceedings  of  the  National  Tax  Association,  1947,  pp.  55-o9  and  the  bib- 
liographical references  given  there. 

(13) 
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The  following  discussioii  covers  goods  and  services  including  those 
of  manufacturing,  sales  and  financial  companies. 

Assumption  of  Profit  Maximization 

It  is  assumed  in  this  discussion  that  (1)  price  and  output  were  set 
at  the  point  of  maximum  profit  before  the  tax  was  imposed  and  (2) 
that  the  price  and  output  will  be  changed,  if  necessary,  to  achieve  the 
maximum  profit  after  the  tax  is  imposed.^  Insofar  as  these  assumptions 
are  inconsistent  with  actual  business  practice,  (i.e.  if  businessmen  do 
not  actually  try  to  maximize  profit)  the  following  analysis  is  unreal- 
istic. However,^  it  may  still  be  useful  in  suggesting  how  to  approach 
the  problem  of  tax  shifting  under  other,  perhaps  more  realistic,  as- 
sumptions. For  instance,  it  may  reasonably  be  assumed  that  inertia,  if 
nothing  else,  will  prevent  a  change  in  price  for  only  a  small  prospec- 
tive change  in  profit.  The  analysis  can  then  be  modified  to  ignore  any 
change  in^profit  that  is  less  than,  say.  10  percent  of  the  existing  amount. 
Professor  Shoup  has  suggested  that  firms  might  have  kept  their  prices 
down  for  competitive  reasons,  but  that  a  substantial  increase  in  the 
income  tax  might  prompt  concerted  action  to  raise  prices  and  profits.'^ 

Significance  of  "Goodwill" 

The  possibility  of  losing  "goodwill"  is  frequently  advanced  as  an 
argument  to  prove  that  price  will  be  unchanged  and  the  tax  absorbed. 
This  would  mean  that  a  change  in  price  would  result,  not  in  the  sales 
originally  assumed,  but  in  some  other  sales,  because  of  the  change  in 
gooViwill"  attributable  to  the  price  change.  If  the  change  in  goodwill  is 
actually  attributable  to  the  price  change,  and  it  is  capable  of  being  es- 
timated even  roughly,  then  a  price-sales  schedule  (i.e.  a  demand  sched- 
ule) can  be  set  up  accordingh'. 

Psychological  Effects  of  the  Tax 

Changes  in  the  price-sales  relationship  may  take  place  because  of 
the  imposition  of  the  tax  itself.  People  may  be  more  willing  to  pay  a 
higher  price,  knowing  that  the  business  firms  have  to  pay  higher  taxes 
on  theii-  income  or  other  base.  This  means  that  a  new  set  of  price-sales 
data  must  be  obtained  after  the  tax  is  imposed.  The  new  data  must  be 
used  to  determine  the  new  price  and  output.  Even  though  technically 
the  demaiid  conditions  have  changed,  it  may  still  be  legitimate  to  con- 
sider any  price  rise  as  a  case  of  tax  shifting  since  the  change  in  the 
demand  conditions  is  attributable  to  the  tax. 

Significance  of  the  Quantity  of  Money 

An  argument  against  shifting  which  has  found  favor  in  the  past  runs 
somewhat  as  follows.  The  general  price  level,  given  a  certain  volume 
of  production,  depends  on  the  quantity  of  purchasing  power — money 
and  deposits— and  the  velocity  with  which  it  circulates.  An  increase 
in  the  income  tax  could  only  enable  sellers  in  general  to  put  up  their 
prices,  if  at  the  same  time  it  caused  an  expansion  of  currency  or  a  more 

5  For  a  convenient  mathematical  demonstration  that  an  income  tax  is  not  shifted  un- 
der these  assumptions  see  Paul  A.  Samuelson,  Foundations  of  Economic  Analysis, 
p.  40  (Cambriflere:  Harvard  University  Press,  1947). 

•  See  Carl  Shoup,  "Incidence  of  the  Corporation  Income  Tax  :  Capital  Structure  and 
Turnover  Rates,"  National  Tax  Journal,  Vol.  1,  March  1948,  pp.  12-17. 
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rapid  circulation  of  money,  making  it  possible  for  the  higher  prices 
to  be  paid. 

This  may  be  criticized  along  traditional  lines.  In  terms  of  the  equa- 
tion of  exchange,  MV  =  PT,  where  M  is  the  amount  of  money  and 
money  substitutes,  V  the  velocity  of  circulation  of  the  items  included 
in  3l]  P  the  price  level,  and  T  the  volume  of  trade,  an  increase  in  P 
is  possible  through  a  reduction  in  T  and  without  any  change  in  M  or 
Y  or  3IY. 

Since  a  rise  in  price  is  almost  certain  to  be  associated  with  a  decline 
in  output  where  general  demand  and  supply  conditions  do  not  change, 
the  quantity  theory  of  money  imposes  no  barrier  to  the  possibility  of 
tax  shifting. 

If  the  decline  in  T  is  nil  or  insufficient  to  offset  the  rise  in  P,  then 
it  is  true  that  M  or  V  or  both  must  rise  so  that  MV  rises.  Under  the 
presentl}^  prevailing  banking  and  monetary  system  it  is  likely  that  the 
amount  of  money  and  money  substitutes  will  actually  respond  to  a  rise 
in  PT.  Hence,  the  possibility  of  a  rise  in  P  cannot  be  neglected.  It  is 
not  ruled  out  of  account  on  overall  grounds  such  as  those  represented 
by  the  equation  of  exchange. 

Application  of  General  Supply  and  Demand  Theory 

Instead  of  relying  on  the  quantity  theory  of  money  as  crudely 
stated,  we  may  merely  speak  of  the  price  level  as  being  determined 
by  total  commodity  demands  and  total  commodity  supplies.  Seligman 
apparently  had  this  in  mind  when  he  approved  of  the  Eicardian  state- 
ment:  "Each  man's  expenses  must  be  diminished  to  the  amount  of 
his  tax ;  and  if  the  seller  Avould  wish  to  relieve  himself  from  the  burden 
of  the  tax  by  raising  the  price  of  his  commodity,  the  buyer  for  the  same 
reason  would  wish  to  buy  cheaper.  These  contending  interests  would 
so  exactly  counteract  each  other,  that  prices  would  undergo  no  altera- 
tion. "  '^  As  Eobertson  pointed  out,  however,  this  argument  rests  on  the 
assumption  that  all  working  class  consumers  are  income  taxpayers,  and 
that  money  collected  by  the  state  is  not  spent.^  Even  if  all  are  taxpayers 
it  may  generally  be  assumed  that  the  income  tax  rates  applicable  to 
owners  of  busine&s  firms  are  higher  than  those  of  the  general  popula- 
tion, i.e.  the  final  consumers. 

Significance  of  Differential  Rates 

One  of  the  arguments  sometimes  accepted  as  indicating  that  the  tax 
cannot  be  shifted  is  that  the  amount  of  the  shift  cannot  be  determined 
because  of  the  various  tax  rates  which  exist.  As  Eobertson  has  carica- 
tured it,  "because  it  [the  tax]  would  not  know,  so  to  speak,  to  what  ex- 
tent to  affect  them.'"'  Needless  to  say,  the  fact  that  we  do  not  know 
exactly  how  great  the  shifting  may  be  is  no  disproof  of  the  possibility 
that  some  shifting  will  take  place.  Eobertson  has  made  this  point  very 
clearly  and  has  argued  that,  besides,  Pigou  had  measured  the  effect  of 
differential  taxes  upon  various  sources  of  supply. 

TE.  R.  A.   Seligman,   "Income  Taxes  and  the  Price  Level,"  Appendix  to   the   Cohvyn 
Report,  p.  123n.  ^  . 

8D.   H.   Robertson,   "The  Colwyn   Committee,   the  Income  Tax   and  the   Price   Level, 
Economic  Journal,  Vol.  37,  December  1927,  p.  576. 

» Ihid. 
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Significance  of  International  Price  Level 

Another  of  the  superficial  and  mechanical  arguments,  similar  to  the 
one  based  on  the  quantity  theory,  is  based  on  the  existence  of  a  general 
international  price  level.  There  is  a  common  price  level  throughout  the 
world  for  goods  which  enter  into  international  trade  and  it  has  been 
argued  that  this  price  level  could  not  be  affected  by  the  fact  that  the 
income  tax  in  one  country  is  higher  than  income  taxes  in  other  parts 
of  the  world.  In  criticism  of  this  Robertson  points  out  that :  The  British 
supply  is  a  large  part  of  the  world  supply;  the  argument  would 
be  just  as  valid  for  local  taxes;  and,  businessmen  have  contended 
that  British  trade  was  restricted  because  the  tax  made  it  difficult  to 
compete  at  world  prices.  Similarly,  we  may  argue  that  American 
supply  is  a  substantial  part  of  the  world  supply,  hence  anything  that 
tends  to  push  up  the  prices  of  American  goods  on  the  world  market 
may  affect  the  market  as  a  whole;  and  in  certain  products  California 
output  is  a  significant  factor  in  the  formation  of  domestic  and  interna- 
tional market  prices. 

Significance  of  Corporate  Organization 

Where  the  firm  in  question  is  incorporated  there  are  added  reasons 
why  it  is  claimed  that  the  tax  will  not  be  shifted.  It  may  be  argued  that 
this  type  of  business  enterprise  is  not  concerned  with  the  tax  because : 
it  recoups  itself  by  deducting  the  tax  from  its  shareholders;  the  di- 
rectors are  not  personally  affected  to  any  great  extent  and  are  unwill- 
ing to  experiment  with  higher  prices  because  of  the  size  of  the  under- 
taking; and  the  differential  rates  of  the  income  tax  affect  different 
shareholders  to  various  extents.  This  argument,  if  valid,  would  be  very 
important  because  management  is  separated  from  ownership  in  sub- 
stantial degree  in  American  corporate  interprise. 

This  type  of  argument  is  not  very  convincing  because  it  implies  a 
disregard  for  profits  on  the  part  of  management.  It  must  be  assumed 
that  if  the  tax  made  a  change  in  profits,  management  would  at  least 
consider  offsetting  the  change.  It  is  curious  that  the  conclusion  of  the 
nonshiftabilitv  of  the  tax  is  reached  here  by  assuming  (implicitly) 
that  the  principle  of  profit  maximization  does  not  hold  whereas  m 
later  sections  of  this  chapter  the  same  conclusion  is  reached  (under 
conditions  of  fixed  plant  and  equipment)  on  the  assumption  of  profit 
maximization.  .    . 

There  is  no  need  to  go  the  extreme  of  denying  profit  maximization 
completely  in  an  effort  to  be  realistic.  A  profit  "constraint"  alone 
helps  explain  business  behavior.  The  constraint,  either  imposed  by 
shareholders  or  self-imposed  by  management,  sets  a  minimum  amount 
or  rate  of  profit  to  be  earned.  As  long  as  that  minimum  is  secure, 
management  might  try  to  make  the  company  grow  as  rapidly  as  pos- 
sible as  by  maximizing  gross  sales.^^  Another  objective  might  be  to  keep 
a  certain  share  of  the  market  even  though  profits  might  suffer  somewhat. 

10  See  W  J  Bauraol,  Business  Behavior  and  Growth  (New  York :  1957)  and  wmiam 
CPardridge  "Sales  or  Profit  Maximization  in  Management  Capitalism,  Western 
Economic  Journal,  U  (2),  134-141  (spring  1964). 
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B.  SHIFTING  UNDER  FIXED  CAPACITY 

The  theoretical  argument  that  a  tax  on  business  income  cannot  be 
shifted  if  profit  is  maximized  can  be  stated  simply:  The  price  and 
output  which  yield  the  maximum  profit  before  the  tax  will  yield  the 
maximum  profit  after  the  tax.  Suppose  that  the  best  profit  is  $1,000 
and  this  profit  is  obtained  at  a  price  of,  say,  $5  and  output  of  500  units 
(i.e.  any  other  price  and  output  will  yield  a  smaller  profit  than  $1,000). 
The  imposition  of  a  20-perce]it  tax  on  all  income  will  leave  80  percent 
of  $1,000,  or  $800.  This  is  greater  than  80  percent  of  any  of  the 
other  possible  profit  fio:ures,  all  of  which  are  less  than  $1,000  before 
tax  and  less  than  $800  after  tax. 

This  is  true  also  in  the  case  of  a  monopolist.  Even  if  the  monopoly 
is  absolute,  the  monopolist  is  assumed  to  be  charging  the  highest  de- 
sirable price  before  the  tax  is  imposed.  And  since  the  income  tax  does 
not  affect  the  cost  of  production  or  the  demand  price  (not  directly, 
at  any  rate),  there  is  no  theoretical  reason  why  the  supply  price  should 
be  raised.  In  actual  practice,  it  is  true,  the  price  being  charged  may 
not  be  the  highest  possible,  and  the  monopolist  may  be  stimulated  by 
the  tax  to  raise  prices ;  but  it  cannot  be  claimed  that  the  tax  itself 
made  the  increased  price  possible.  It  appears,  therefore,  that  the  mo- 
nopolist cannot  with  impunity  shift  an  income  tax.  Normally  the  price 
he  charges  will  not  in  any  way  be  directly  affected  by  the  imposition 
or  increase  of  such  a  tax. 

Revolting  as  it  may  seem  to  the  orthodox  analyst,  there  is  a  possibility 
that  though  the  income  tax  is  a  tax  on  profit  and  not  a  tax  on  unit  of 
output  or  sales,  it  might  be  shown  in  the  demand  curve.  "When  the 
businessman  considers  the  fact  that  part  of  the  receipts  derived  from 
an  additional  1,000  units,  say,  of  the  product,  will  be  paid  out  in  the 
form  of  taxes,  then  he  actually  has  in  mind,  not  the  sort  of  demand 
curve  which  economists  impute  to  him,  i.e.  one  which  is  independent 
of  the  tax,  but  actually  he  has  before  him  a  demand  curve  (and  the 
corresponding  marginal  curve)  which  is  nei  of  the  tax.  We  may  object 
to  this  on  the  grounds  that  the  demand  curve  alone  cannot  determine 
net  profit ;  hence  it  cannot  correctly  reflect  the  tax.  But  where  we  speak 
of  "the  demand  curve  as  seen  by  the  seller,"  we  must  be  prepared  to 
accept  anything  the  seller  sees.  The  imposition  of  the  tax  might  shift 
the  demand  curve  he  sees,  and  result  in  changes  in  price  and  output. 
In  this  way  the  irrational  view  which  the  seller  has  of  the  demand 
curve  may  be  rationalized  in  terms  of  economic  theory.  Nevertheless, 
at  the  margin  there  would  still  be  no  net  profit,  hence  no  tax.  If  the 
seller  had  been  operating  at  the  margin,  he  would  still  have  no  reason 
to  change  price  or  output.  The  average  and  marginal  curves  could  be 
so  constructed  as  to  reflect  the  tax  but  there  would  be  no  change  at 
the  crucial  point,  the  point  of  maximum  profit,  where  marginal  cost 
equals  marginal  revenue  and  inargina]  net  profit  and  marginal  tax 
are  zero. 

Numerical  Example 

The  following  numerical  example  will  illustrate  this  point  further. 
It  is  assumed  the  first  $2,000  is  exempt,  the  next  $2,000  is  taxable 
at  10  percent,  the  next  $2,000  at  20  percent,  the  next  $2,000  at  30  per- 
cent, and  all  amounts  over  $8,000  at  40  percent.  Any  other  percentage 
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tax  set  lip  on  a  bracket  system  will  yield  the  same  conclusion  as  long 
as  no  bracket  is  taxed  more  than  100  percent. 

In  Table  IV  various  prices  per  unit  are  given  in  column  (1).  At 
these  prices  the  outputs  listed  in  column  (2)  are  sold.  The  total  re- 
ceipts from  the  sales  of  these  amounts  at  the  prices  indicated  are  given 
in  column  (4).  The  cost  of  producing  and  selling  a  unit  of  the  product 
at  the  various  levels  of  output  is  given  in  column  (3).  In  this  example 

TABLE   IV 
SHIFTSNG  OF  BUSINESS  INCOME  TAX  WITH  FEXED  CAPACITY 


Price  per 
unit 

(1) 

Number 

of  units 

sold 

(2) 

Co.=t  per 
unit 

(3) 

Total 
receipts 

(4) 

Total 
cost 

(5) 

Total 
profit 

(6) 

Total 
tax 

(7) 

Total 

profit 

after  tax 

(8) 

$10 

900 
1,200 
1,400 
l,fiOO 
1,800 
2,000 

S5 
5 
5 
5 
5 
5 

S9,000 
10,800 
11,200 
11,200 
10,800 
10,000 

S4,500 
6,000 
7,000 
8,000 
9,000 

10,000 

S4,500 
4,800 
4,200 
3,200 
1,800 

$300 
360 
240 
120 

$4,200 

9               

4,440 

8      

7    

6                

1,800 

5         

• 

SOURCE:  Somers,  Public  Finance  and  National  Income,  p.  213. 

the  cost  is  assumed  to  be  uniform  throughout.  The  total  cost,  items  in 
column  (2)  multiplied  by  items  in  column  (3),  is  given  in  column 
(5).  The  total  profit,  given  in  column  (6),  is  obtained  by  subtracting 
each  item  in  column  (5)  from  each  item  in  column  (4).  The  figures  m 
column  (7)  are  obtained  by  applying  the  tax  structure  given  above  to 
the  profit  data  in  column  (6).  The  total  profit  after  tax,  column  (8),  is 
obtained  by  subtracting  the  items  in  column  (7)  from  those  in  col- 
umn ( 6 ) . 

Absence  of  Forward  or  Backward  Shifting 

It  v-ill  be  seen  that  the  point  of  maximum  profit  before  the  tax  is  im- 
posed is  at  a  price  of  $9  and  sales  of  1,200  units.  The  same  holds  true 
after  the  tax  is  imposed.  The  profit  after  tax  at  this  price  and  output 
is  greater  than  any  other.  There  is  no  tendency  to  shift  the  tax  forward 
by  changing  the  price.  Since  the  output  is  unchanged  there  is  no  reason 
to  believe  that  there  will  be  any  backward  shifting. 

Analysis  in  Terms  of  fhe  "Marginal"  or  the  "Representative"  Firm 

The  short-term  analysis  of  business-income  tax  shifting  is  sometimes 
done  in  terms  of  the  "marginal"  firm.  Since  the  marginal  firm  has  no 
net  income,  an  income  tax  does  not  affect  it.  And  since  the  marginal 
firm  sets  the  price,  price  is  not  affected.  The  "representative"  firm 
rather  than  the  "marginal"  firm  is  sometimes  given  the  strategic  price- 
determining  role.  But,  as  the  above  analysis  shows,  even  profit-taking 
firms,  including  the  representative  firm,  are  not  induced  to  raise  the 
price  as  a  result  of  an  income  tax. 

Nevertheless  the  marginal  producer  approach  provides  one  of  the 
most  widelv  accepted  arguments  against  the  possibility  of  the  income 
tax  being  "shifted— accepted  mainly  by  those  who  have  uncritically 
accepted  classical  value  theory.  The  basic  thesis  is  that  in  a  free,  com- 
petitive market  with  ample  supplies  in  relation  to  demand,  the  price 
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at  any  time  is  measured  by  the  cost  of  production  to  the  marginal 
producer.  That  price  yields  no  profit  and  is  not  liable  to  income  tax; 
hence,  no  element  of  tax  can  enter  into  it.  There  are  two  main  defects 
in  this  as  an  argument  against  the  possibility  of  passing  on  the  tax. 
The  first  defect  lies  in  the  definition  of  "marginal  producer."  As 
Robertson  points  out,  "I  do  not  think  any  warrant  can  be  found  in 
Marshall's  pages  either  for  the  view  that  the  costs  of  production  which 
are  relevant  to  the  determination  of  normal  value  are  those  of  the  most 
inefficient  or  unfortunate  producers,  or  for  the  view  that  they  do  not 
comprise  a  substantial  element  of  profit."  ^^  Under  monopolistic  condi- 
tions the  marginal  theory  loses  even  more  of  its  effectiveness  as  an  argu- 
ment against  the  likelihood  of  the  shifting  of  the  tax.  This  is  the  second 
defect  of  the  marginal  producer  analysis.  To  the  extent  that  we  have 
differentiated  products  and,  in  the  extreme  case,  to  the  extent  that  we 
have  virtual  monopolies,  the  gradation  super-,  sub-,  and  marginal  pro- 
ducers becomes  inappropriate.  Each  producer  is  to  some  degree  or  other 
independent  of  every  other  in  that  his  price  cannot  be  said  to  be  de- 
termined solely  by  some  producer  who  happens  to  be  breaking  even. 
Thus  as  a  result  every  other  producer  (includiiig  the  one  Avho  is  jiist 
breaking  even)  is  producing  a  product  which,  at  best,  is  only  an  im- 
perfect substitute  for  his. 

Risk  as  a  Factor  Inducing  Shifting 

There  is  one  set  of  realistic  factors,  not  considered  above,  which 
might  also  require  a  modification  of  the  conclusion  that  the  business 
income  tax  is  not  shifted  in  the  short  run.  Increased  output_  even  with 
fi.xed  productive  capacity  necessarily  involves  additional  risk  taking. 
Working  capital  which  might  otherwise  be  in  the  form  of  cash  grad- 
ually takes  the  form  of  various  inventories— raw  materials,  semifin- 
ished, and  finished  goods — as  expenditures  are  made  on  account  of  pur- 
chases and  payrolls.  At  the  same  time  the  demand  figures  are  not 
certainties.  Even  if  goods  are  produced  only  to  order  there  are  numer- 
ous risks  involved,  such  as  those  of  cancellation  and  nonpayment.  When 
goods  are  not  produced  to  order  but  for  the  market,  then  the  demand 
figures  must  be  considered  as  some  sort  of  average  of  estimates— with 
some  possibility  of  over-  as  well  as  under-estimate.  The  income  tax 
reduces  the  net  return  and  it  is  no  longer  w^orth  while  to  produce  for 
the  more  risky  orders  or  sections  of  the  market.  Thus  some  reduction 
in  output  and  increase  in  price  is  likely.  This  means  that  there  may  be 
some  short-run  forward  shifting  of  the  income  tax.  Since  a  change  m 
price  would  involve  a  change  in  sales  and  output  there  is  also  a  possi- 
bility of  some  backward  shifting  through  a  reduction  in  the  price  of 
goods  purchased. 

Taxation  of  "Accounting  Profit"  instead  of  "Economic  Profit" 

It  is  taken  for  granted  that  the  business  income  tax  cannot  be 
shifted  in  the  short'^run  because  the  point  of  maximum  profit  before 
the  tax  is  the  same  as  the  point  of  maximum  profit  after  the  tax  pro- 
vided that  the  tax  is  less  than  100  percent  in  total  or  in  any  bracket. 
This  conclusion  if  it  holds  at  all,  applies  only  if  the  tax  impinges  on 
true  economic  profit,  namely  the  profit  w^hich  is  the  reward  of  the  fac- 

11  Robertson,  op.  cit.,  pp.  568—69. 
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tor,  business  enterprise.  However,  the  taxes  are  actually  imposed  on 
the'  accounting  profit.  This  may  be  radically  differenct  from  the  eco- 
nomic concept  of  profit;  it  may  include  implicit  shares  of  other  fac- 
tors such  as  wages,  interest,  and  rent.  To  the  extent  that  the  business- 
man pays  the  income  tax  on  these  shares  he  may  be  induced  to  curtail 
his  activities.  In  other  words,  entrepreneurship  is  a  factor  of  produc- 
tion and  must  be  paid.^^  The  businessman  may  decide  that  it  does 
not  pav  him  to  work  so  hard  if  the  government  is  going  to  take  away 
a  substantial  portion  of  his  income  in  the  form  of  taxes.  Thus  he  will 
curtail  his  production.  Under  such  conditions  it  cannot  be  said  that 
prevailing  taxes  on  business  income  cannot  be  shifted  in  the  short  run. 
A  tax  whieh  might  theoretically  be  imposed  on  pure  business  profits 
would  not  be  shifted  in  the  short  run,  but  the  taxes  which  are  actually 
imposed  on  business  income  do  impinge  on  elements  other  than  pure 
business  profit  and  therefore  can  be  shifted. 

An  examination  of  the  arbitrary  decisions  involved  m  the  determi- 
nation of  the  accounting  i)rofit  reinforces  the  above  condusions.  The  ac- 
counting methods  of  evaluating  assets  is  highly  questionable  from  an 
economic  point  of  view,  however  necessary  and  desirable  they  may 
be  for  conservative  accounting  practice  and  as  a  device  for  preventing 
extravagant  business  decisions.  The  book  value  of  fixed  assets  net  o± 
depreciation  allowances  does  not  begin  to  portray  the  true  economic 
value  of  those  assets  as  they  change  from  year  to  year  m  response 
to  changing  business  conditions,  earning  power,  etc.  The  same  may 
be  said  of  most  accountino-  methods  of  evaluating  inventory.  As  a  re- 
sult of  these  accounting  devices  the  accounting  profit  may  be  different 
from  the  true  economic  profit.  In  many  instances  the  accounting  profit 
mav  actuallv  include  elements  of  other  shares  of  distribution.  In  so  far 
as  taxes  on  such  shares  do  result  in  some  short-run  shifting,  it  may  be 
said  that  prevailing  income  taxes  on  business  profits— as  determined 
by  accountants— may  be  subject  to  short-run  shifting. 

Confiscaiory  Bracket  Raies 

Some  forward  tax  shifting  might  occur  under  a  peculiar  tax  struc- 
ture where  a  bracket  rate  'exceeds  100  percent.  From  time  to  time 
high-income  celebrities  are  quoted  as  saying  that  they  cannot  afford  to 
accept  an  additional  engagement  the  current  year  because  that  would 
put  them  "in  a  higher l:ax  bracket"  and  leave  them  with  less  money 
than  before.  This  would  hold  true  only  if  the  tax  rate  for  the  bracket 
exceeded  100  percent.  This  is  not  and  probably  never  will  be  true  in 
law,  but  there  mav  be  some  peculiarities  of  administration  which  would 
have  the  same  effect.  Eaising  the  income  above  a  certain  level  might 
.subject  it  to  a  more  rigid  tvpe  of  audit  which  would  have  the  effect 
of  raising  the  tax  liability  on  the  earlier  brackets  of  the  taxpayer's  in- 
come. This,  if  large  enough,  would  be  the  same  as  taxing  the  latest 
bracket  more  than  100  percent.  x\nother  possibility  occurs  in  the  higher 
brackets  in  cases  where  multiple  taxation  exists. 

Altliougli  these  situations  have  occurred  occasionally  they  are  not 
very  likefv.  It  is  interesting  to  see  what  sort  of  tax  shifting  they  lead 
to.  Tlie  following  table  recomputes  columns   (7)   and   (8)   of  the  pre- 

"Seellarold  M.  Groves,   "Revision  of  the  Corporation  Income  Tax,"   Proceedi7igs  of 
the  National   Tax   Aaaociation,,  1947,   pp.    99-100. 
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vious  tabic  on  the  basis  of  the  following  (highly  objectionable)  tax 
structure:  first  $2,000  exempt;  next  $2,000  taxed  80  percent;  amounts 
over  $4,000  taxed  150  percent. 

TABLE  V 


CONFISCATORY  BRACKET  RATES 

Prise  per  unit 
(1) 

Total  profit 
(6) 

Total  tax 
(9) 

Total  profit  after  tax 
(10) 

$10 

14,500                                       S2.350 

$2,150 

9 

4,S00 
4,200 
3,200 
1,800 

2,800 

1,900 

960 

2,000 

8 

2,300 

7 _ 

2,240 

6 

1,800 

SOURCE:  Somers,  Public  Finance  and  National  Income,  p.  217  (modified). 


In  this  case  the  point  of  greatest  profit  is  at  a  price  of  $9  before 
taxes  and  $8  after  taxes.  It  apparently  pays  the  seller  in  this  case  to 
reduce  the  price.  In  other  numerical  examples  or  with  other  tax  struc- 
tures it  might  occur  that  the  price  is  raised  or  that  there  is  no  change 
whatever. 

Thus  the  conclusion  that  the  best  point  of  production  before  the  tax 
is  imposed  must  also  be  the  best  point  of  production  after  the  tax  is 
imposed  holds  only  if  no  bracket  is  taxed  at  confiscatory  rates — that  is, 
at  100  percent  or  more.  If  any  bracket  is  taxed  at  less  than  100  percent, 
then  there  will  always  be  some  additional  net  income  after  taxes  when 
the  individual  moves  into  the  higher  bracket.  He  w411  not  lose  in  dol- 
lars and  cents  by  moving  into  the  higher  bracket. 

In  order  to  be  certain  that  the  brackets  are  not  confiscatory,  it  is 
sometimes  necessary  to  examine  carefully  the  structure  of  rates.  Sup- 
pose tlie  rates  are  not  stated  in  bracket  but  overall  terms.  Then  it  is 
possible  that  the  system  is  confiscatory  at  certain  brackets  even  though 
it  does  not  appear  to  be  so  at  first  sight.  The  following  example  may 
serve  to  explain  this  point. 

Suppose  that  the  tax  system  is  such  that  on  income  up  to  $10,000  the 
rate  is  20  percent  and  that  on  the  total  of  income  when  the  income 
exceeds  $10,000,  the  rate  is  30  percent.  If  the  individual  makes  $10,000 
he  pays  a  total  tax  of  $2,000.  If  he  makes  $10,001  he  pays  a  total  tax 
of  $3,000.30.  Thus  by  raising  his  income  $1  he  increases  his  tax  liability 
by  $1,000.30.  Implicitly,  therefore,  there  is  a  confiscatory  bracket  of 
tremendous  size.  In  such  cases  of  course  the  business  income  tax  would 
be  shifted  in  the  short  run  because  an  individual  would  reduce  produc- 
tion so  as  to  avoid  getting  into  the  higher  bracket.  Such  a  bracket  struc- 
ture does  not  exist  in  the  federal  income  taxes  at  the  present  time. 
It  is  quite  conceivable,  thougli,  that  through  the  variety  of  tax  struc- 
tures and  also  the  possibility  of  multiple  taxation  and  variations  in 
exemptions,  practical  cases  could  exist  where  the  individual  is  in 
practice  faced  with  a  confiscatory  bracket.  Within  this  limited  range 
the  business  income  tax  would  result  in  a  price  change  even  in  the 
short  run. 
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C.  SHIFTING  UNDER  VARIABLE  CAPACITY 

The  possibility  of  shifting  a  business  income  tax  in  the  long  run 
where  productive  capacity  and  the  number  of  plants  can  be  varied 
has  generally  been  discarded  on  a  very  plausible  basis.  This  is  the 
twofold  argument:  (1)  that  an  income  tax  does  not  affect  the  marginal 
firms,  Avhich  have  no  income,  and  therefore  does  not  force  any  firms 
out  of  business;  and  (2)  an  income  tax  does  not  change  the  optimum 
size  of  a  firm  since  the  size  of  plant  which  gives  the  maximum  profit 
before  tax  will  also  give  the  maximum  profit  after  income  tax. 

Complications  Introduced  by  the  Nature  of  Investment  Decisions 

The  above  statements,  although  fully  consistent  with  ''classical" 
price  theory,  ignore  two  important  interrelated  aspects  of  investment 
decisions:  (1)  the  data  on  which  investment  decisions  are  based  are 
not  known  quantities  but  are  merely  estimates  involving  a  wide  range 
of  probabilities  and  a  high  degree  of  risk;  and  (2)  if  the  net  return 
after  tax  falls  below  a  certain  level  the  investor  will  keep  his  assets  m 
the  form  of  a  cash  or  riskless  securities  such  as  government  bonds. 

In  any  business  investment  there  is  the  possibility  of  loss.  If  there 
is  a  good  chance  of  making  a  large  profit  there  will  be  some  people 
who  are  willing  to  make  an  investment  of  a  certain  amount.  If  an 
income  tax  is  imposed  on  a  given  income-probability  structure,  the  net 
prospective  returns  are  reduced  throughout.  Some  investors  will  de- 
cide not  to  invest  at  all  and  others  v/ill  reduce  the  amount  of  their 
investment.  For  these  marginal  investors,  and  for  the  marginal 
investments  of  the  other  investors,  the  marginal  efficiency  of  capital 
has  dropped  below  the  marginal  rate  of  liquidity  preference  and 
there  will  be  a  shift  into  liquid  holdings  until  the  two  are  brought 
into  equality  again.^^  This  means  that  feiver  plants  are  opened  up  than 
would  otherwise  be  the  case  and  existing  plants  are  allowed  to  de- 
teriorate to  some  extent  or  are  not  expanded  as  much  as  they  would 
otherwise  be. 

There  is  no  escaping  the  conclusion  that  in  the  long  run  the  possi- 
bility of  price  increase  and  forward  shifting  of  the  income  tax  exists. 
This  conclusion  is  based  not  on  vague  references  to  "confidence"  but 
on  a  direct  application  of  contemporary  economic  analysis  which  rec- 
ognizes the  existence  of  risk  and  the  influence  of  liquidity-preference 
(the  preference  for  cash  or  equivalent). 

Importance  of  Alternative  Possibilities 

The  important  thing  to  remember  is  that  the  absolute  amount  of  net 
income  is  not  the  sole  determining  factor  in  business  investment  deci- 
sions. x\lternative  possibilities,  such  as  purchase  of  interest-bearing 
bonds  or  even  holding  idle  cash,  cannot  be  ignored.  In  the  case  of  the 
small  businessman  even  the  possibility  of  current  consumption  should 
be  considered.  The  large  corporation  in  which  management  and  own- 
ership are  said  to  be  "divorced"  also  has  these  alternatiA^es  although 
a  desire  on  the  part  of  management  to  make  the  company  as  large  as 
possible  may  have  a  predominant  influence  in  price  policy. 

"See  Harold  M.  Somers,  "Monetary  Policy  and  the  Theory  of  Interest,"  Quarterly 
Journal  of  Economics,  Vol.  55,  May  1941,  pp.  4S8-507.  Reprinted  in  Beadinc/s  in 
the  Theory  of  Income  DistribiUion,  pp.  477-98.  (Homewood,  111.:  Richard  D. 
Irwin,  Inc.,  1951).  See  also  J.  Hirshleifer,  "On  the  Theory  of  Optimal  Investment 
Decision,"  Journal  of  Political  Economy,  August  1958. 
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Taxation  of  Alternative  Possibilities 

One  oautioii  must  be  sounded  in  connection  with  alternative  invest- 
ments: they  too  may  be  subject  to  the  income  tax.  If  the  income  from 
the  interest-bearing-  bonds  is  subject  to  tax  at  the  same  rates  as  busi- 
ness income,  then  the  alternative  loses  some  of  its  attractiveness  by 
virtue  of  the  income  tax.  There  are,  however,  two  other  alternatives: 
holding  cash  (or  equivalent)  and  spending  the  money  on  consumption. 
The  "psychic  income"  or  whatever  it  is  that  is  derived  from  devoting 
funds  to  these  purposes  is  not  (as  yet)  subject  to  income  taxation. 

Marginal  Rates  of  Liquidity-  and  Time-preference 

To  make  this  approach  to  the  problem  amenable  to  further  analysis, 
it  is  necessary  to  keep  in  mind  two  concepts:  the  "marginal  rate  of 
liquidity  preference"  and  "marginal  rate  of  time  preference."  The 
marginal  rate  of  liquidity  preference  may  be  considered  the  minimum 
net  return  which  is  required  to  induce  an  individual  to  invest  an  addi- 
tional sum  of  money  rather  than  hold  it  idle  in  the  form  of  cash.  The 
marginal  rate  of  time  preference  may  be  considered  the  minimum  net 
return  which  is  required  to  induce  an  individual  to  invest  an  additional 
sum  of  money  rather  than  spend  it  for  current  consumption. 

Business  Expectations 

A  numerical  illustration  is  difficult  because  of  the  many  complica- 
tions involved  in  the  analysis  of  risk-taking.  In  particular,  not  enough 
is  known  about  the  businessman's  reaction  to:  (1)  the  average  ex- 
pected return,  i.e.  arithmetic  mean  of  all  the  possible  returns  weighted 
by  their  probabilities;  (2)  the  most  probable  return,  i.e.  the  single  re- 
turn which  has  the  highest  single  probability,  however  large  or  small 
that  may  be;  and  (3)  the  dispersion  of  the  various  possibilities,  i.e. 
how  great  the  probability  is  of  losing  all,  how  great  it  is  of  losing  90 
percent,  etc.  Different  businessmen  will  of  course  react  differently  to 
each  of  these.  The  gamblers  may  ignore  (1)  and  (2)  and  go  for  the 
long  chance,  as  in  a  sweepstake.  The  more  conservative  businessman 
will  consider  all  three.  He  will  want  a  high  average  expected  return, 
a  high  "most  probable"  with  a  large  probability,  and  will  not  look 
kindly  on  a  wide  dispersion  of  the  possible,  or  at  least  the  more  prob- 
able, returns.  Another  important  factor  is  the  margin  of  safety  re- 
quired by  the  businessman  after  all  calculations  are  completed.^^ 

Numerical  Example 

By  way  of  illustration,  the  mean  expected  return  is  used  in  the  nu- 
merical illustration  below.  A  single  company  contemplating  various 
sized  plants  is  considered.  The  effect  of  an  income  tax  is  then  exam- 
ined. 

Table  VI  gives  the  basic  data  for  a  discussion  of  long-run  shifting 
of  an  income  tax  in  the  particular  case  mentioned  above.  Column  (1) 
gives  various  possible  amounts  of  investment  representing  plants  of 
different  size.  The  task  is  to  determine  which  amount  of  investment 
should  be  undertaken  in  the  absence  of  an  income  tax  and  which  amount 
with  an  income  tax.  Column   (2)   gives  the  net  income  derived  from 

"See  William  Fellner,  Monetary  Policies  and  Full  Employment,  Chapter  5   (Berkeley: 
University  of  California  Press,  1946). 
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TABLE  VI 
SHIFTING   OF   BUSINESS    INCOME   TAX  WITH   VARIABLE   CAPAC5TY 


Total 
invest- 
ment 
(1) 

Total 
net 
return 
before 
tax* 
(2) 

Mar- 
ginal 
invest- 
ment 
(3) 

Mar- 
ginal 
net 
return 
before 
tax 
(4) 

Net 
income 
tax  at 
20  per 

cent 

(5) 

Total 

net 

return 

after 
tax 
(6) 

Mar- 
ginal 
net 
return 
after 
tax 
(7) 

Mar- 
ginal 
rate 

of 
return 
before 

tax 

(8) 

Mar- 
ginal 
rate 

of 
return 
after 

tax 

(9) 

Mar- 
ginal 
rate 
of 

liquid- 
ity- 

prefer- 
ence 
(10) 

$1,000 

2,000 

3,000 

4,000 

5,000 

6,000 

7,000 

8,000 

9,000 

10,000 

$80 
170 
270 
360 
440 
510 
570 
620 
660 
690 

$1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 

$80 
90 

100 
90 
80 
70 
60 
60 
40 
30 

$16 
34 
54 
72 
88 
102 
114 
124 
132 
138 

$64 
136 
216 
288 
352 
408 
456 
496 
528 
552 

$64 
72 
80 
72 
64 
56 
48 
40 
32 
24 

8% 
9 

10 
9 
8 
7 
6 
5 
4 
3 

6.4% 

7.2 

8.0 

7.2 

6.4 

5.6 

4.8 

4.0 

3.2 

2.4 

4% 

4 

4 

4 

4 

4 

4 

4 

4 

4 

*At  best  output.  This  is  not  the  low  cost  output  except  under  conditions  of  long-run  constant  costs.  Under  other  cost 
condhtus  the  best  output  is  generally  at  a  cost  higher  than  the  low  cost  points  for  the  plant  concerned. 
SOURCE:  Somers,  Public  Finance  and  National  Income,  p.  221. 

the  various  amounts  of  investment  stated  in  column  (1).  All  expenses 
have  been  allowed  for,  including  interest,  either  actual  or  imputed. 
These  are  estimated  figures  and  represent  some  sort  of  average  of  the 
various  possible  returns  to  be  expected  at  each  level  of  investment. 

Column  (3)  gives  the  increment  in  the  total  investment  figures  listed 
in  (1).  In  this  case  the  increments  are  all  $1,000.  Column  (4)  gives 
the  increments  in  the  total  net  return  figures  of  column  (2).  Column 
(5)  gives  the  amounts  of  income  tax  computed  at  a  flat  rate  of  20 
percent  on  the  net  return  figures  of  column  (2).  Although  a  simple 
proportional  tax  is  used  here,  the  analysis  does  not  preclude  a  more 
complicated  tax  structure. 

Column  (6)  gives  the  net  return  after  the  tax  has  been  deducted, 
ie.  column  (2)  minus  column  (5).  Column  (7)  gives  the  increments 
in  column  (6).  Column  (8)  is  column  (4)  computed  as  a  percentage 
of  column  (3).  Column  (9)  is  column  (7)  computed  as  a  percentage 
of  column  (3).  Column  (10)  gives  the  mar^nnal  rate  of  liquidity  pref- 
erence, which  was  explained  above.  In  this  case  the  rate  is  assumed 
to  be  4  percent  throughout.  This  means  that  the  businessman  would 
rather  hold  cash  than  invest  additional  am-ounts  at  less  than  a  net  re- 
turn of  4  percent.  This  is  a  ''take-home"  net  return  after  all  expenses, 
taxes,  interest,  etc.,  are  deducted.  It  represents  a  state  of  mind  and  is 
not  subject  to  taxation.  It  is  unaffected  by  the  imposition  of  a  tax  on 
incom<^  In  practice  this  rate  might  rise  in  relation  to  larger  investments 
since  the  investor  will  be  left  with  fewer  liquid  resources  as  the  amount 
of  investment  rises.  A  variable  marginal  rate  of  liquidity  preference 
does  not  change  the  type  of  analysis  considered  here.  It  is  assumed, 
however,  that  the  schedule  of  marginal  rates  of  liquidity  preference 
is  not  affected  by  variations  in  other  returns  as  a  result  of  taxes. 

The  same  principles  will  hold  as  long  as  there  is  some  niinimum  net 
return  which  would  induce  a  potential  investor  (whether  an  individual 
or  a  business  firm)  to  hold  cash  (or  equivalent)  rather  than  invest. 
When  income  taxes  reduce  the  net  return  below  tliat  minimum,  the 
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switch  to  cash  will  occur.  An  absolutely  rigid  liquidity  preference— 
as  in  the  example  —  is  not  essential  to  the  analysis. 

Before  the  imposition  of  the  tax  the  businessman  is  willing  to  invest 
up  to  $9,000  and  build  a  plant  of  corresponding  size.  At  this  level  of 
investment  the  marginal  rate  of  return  just  equals  the  marginal  rate 
of  liquidity  preference.  Up  to  this  point  the  additional  return  has 
exceeded  the  minimum  required  to  induce  him  to  make  the  investment. 
He  will  not  invest  $10,000  because  the  return  on  the  last  thousand  is 
only  $30  or  3  percent  while  the  minimum  that  he  will  consider  is  $40 
or  4  percent. 

When  the  tax  is  imposed  the  marginal  rates  of  return  are  reduced. 
The  ninth  thousand  yields  only  3.2  percent,  which  is  below  the  required 
minimum  of  4  percent.  The  eighth  thousand  yields  4  percent  and  this 
is  as  far  as  the  businessman  will  go.  He  will  build  a  plant  requiring 
the  investment  of  $8,000. 

Graphic  Analysis 

The  analysis  of  the  problem  of  the  long-run  shifting  of  the  income 
tax  is  demonstrated  diagrammatically  in  Fig.  1.  The  marginal  rate 
of  liquidity  preference  is  shown  by  the  solid  line  extending  horizon- 
tally from  the  point  R.  This,  it  will  be  recalled,  is  the  minimum  re- 
turn at  which  an  additional  amount  of  money  will  be  removed  from 
cash  holdings  and  diverted  to  investment  in  business.  This  rate  is  here 
considered  to  be  uniform.  It  is  likely  that  a  higher  minimum  rate 
woiild  prevail  as  investment  increases  and  cash  holdings  decline.  In 
that  case  the  curve  out  of  point  B  would  be  upward-sloping  to  the 
right.  The  curve  might  also  shift  downwards  in  response  to  taxes  im- 
posed on  the  other  returns.  Neither  the  analysis  nor  the  qualitative 
conclusions  would  be  affected  as  long  as  it  shifts  less  than  the  other 
curves. 

Figure    1.   The  graphic  analysis  of  the   problem   of  the   long-run   shifting 
of  the  income  tax. 
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SOURCE:  Somers,  Public  Finance  and  National  Income,  p.   223. 


The  marginal  rate  of  return  before  taxes  is  indicated  by  the  solid 
curve  so  labeled.  The  best  amount  of  investment  is  OM  where  the 
marginal  rate  of  return  on  the  investment  equals  the  marginal  rate  of 
liquidity  preference.  When  the  tax  is  imposed  the  curve  falls  to  the 
broken  line  in  Fig.  1.  The  best  investment  is  now  ON.  Business  plans 
will  now  call  for  a  smaller  plant. 
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Significance  of  Deductibility  of  Interest  Expense 

It  Avill  be  noted  that  in  the  above  example  the  marginal  net  return 
is  compared,  not  with  the  rate  of  interest,  but  with  the  marginal  rate 
of  liquidity  preference.  Decisions  concerned  with  debt-financed  in- 
vestment based  solely  on  a  comparison  of  interest  with  marginal  effi- 
ciency of  capital  (marginal  net  return  before  deduction  of  interest) 
will  not  be  affected  by  the  income  tax  where  interest  expense  is  de- 
ductible for  tax  purposes.i-^  rj^,|^g  imposition  of  the  tax  reduces  the  pro- 
spective return  but  it  also  reduces  the  net  interest  cost  to  the  firm  be- 
cause of  the  deductibility  of  interest  expense  for  tax  purposes.  Some 
modifications  have  to  be  made  in  this  conclusion  if  it  is  found  that 
the  prevailing  interest  rate  itself  changes. 

Effects  on  Costs  and  Prices 

The  effect  which  reduced  capacity  in  an  industry  will  have  on  costs 
of  production  will  depend  on  a  variety  of  economic  factors.  The  re- 
duced industrial  capacity  may  mean  higher,  lower,  or  constant  costs 
depending  on  whether  long-run  decreasing,  increasing,  or  constant  costs 
prevail.  Under  highly  competitive  conditions  the  prevailing  price  will 
correspondingly  be  higher,  lov/er,  or  unchanged  (unless  we  specify 
the  shape  of  the  long-run  demand  curve).  Under  other  conditions,  the 
reduced  capacity  will  generally  mean  less  competition.  Reduced  com- 
petition may  have  various  effects  on  prices.  In  this  case,  where  reduced 
capacity  accompanies  the  reduction  in  competition,  the  influence  would 
be  in  the  direction  of  higher  prices. ^^  A  sufficient  reduction  in  costs — 
if  such  is  the  nature  of  this  industry— could  offset  this  tendency. 

Prospects  of  Shifting  in  the  Long  Run 

It  is  frequently  assumed  that  the  business  income  tax  will  be  shifted 
in  the  long  run  because  the  tax  does  reduce  the  incentive  to  expansion 
and  may  even  encourage  gradual  liquidation  of  investment.  Whether 
a  reduction  in  the  size  or  number  of  firms  results  in  an  increase  or 
decrease  in  prices  will  depend  on  the  long-run  cost  conditions  and  the 
conditions  of  demand.  This  aspect  of  the  problem  has  been  discussed 
^-bove. 

The  conclusion  that  the  business  income  tax  will  have  the  effect  of 
reducing  incentives  in  the  long  run  requires  some  further  study.  If 
there  are  some  "windfall"  or  true  "economic  surplus"  elements  in 
business  profit  in  the  long  run  then  any  income  tax  which  is  confined 
to  those  elements  would  not  reduce  incentives.  The  surplus  is  some- 
thing over  and  above  what  is  necessary  to  promote  long-run  changes 
in  investment.  This  is  probably  merely  a  technical  point,  however. 
Under  conditions  of  pure  competition  economic  surpluses  cannot  persist 
generally  in  the  long  run.  The  lure  of  supernormal  profits  would 
increase  the  number  of  firms  so  that  the  supernormal  profits  disappear 
through  a  reduction  in  price.  If  the  supernormal  profits  are  taxed 
away,  then  the  number  of  firms  will  not  increase  and  the  prevailing 

15  See  E  Gary  Brown,  "Business-income  Taxation  and  Investment  Incentives,"  In- 
come Employment  and  Public  Policy:  Essays  in  Honor  of  Alvm  H.  Hansen, 
p.    314    (New   York:  W.   V^.   Norton   &   Co.,    1948). 

i«  It  should  be  emphasized  that  we  are  not  dealing  here  with  the  question  whether  a 
monopoly  price  is  necessarily  higher  than  a  competitive  price.  We  are  consider- 
ing a  change  in  the  monopoly  price  itself  as  a  result  of  an  income  tax. 
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prices  Mill  remain.  Thus  the  taxing  away  of  the  supernormal  profits 
prevents  a  price  change  -which  would  otherwise  take  place.  In  this  sense 
it  may  be  said  tliat  tax  shifting  might  occur. 

Under  conditions  of  monopolistic  competition,  if  it  is  assumed  that 
free  entry  exists,  then  again  increase  in  the  number  of  firms  will  take 
place  so  that  in  the  long  run  supernormal  profits  are  wiped  out.  Once 
again  the  presumption  is  that  the  increase  in  the  number  of  firms  will 
reduce  the  price.  The  imposition  of  the  tax  will  prevent  the  increase 
in  the  number  of  firms  by  taxing  away  the  attraction  to  new  firms 
and  therefore  higher  prices  will  persist.  Once  again,  however,  the  an- 
swer depends  on  the  long-run  nature  of  the  cost  and  demand  conditions. 
It  is  quite  conceivable  that  the  increase  in  the  number  of  firms  might 
then  result  in  higher  costs  and  higher  prices  (through  bidding  up  of 
scarce  labor  and  materials).  Under  such  conditions  the  tax  keeps  the 
price  lower  than  would  otherwise  have  been  the  case. 

Under  conditions  of  monopoly  where  it  is  assumed  that  even  in  the 
long  run  supernormal  profits  may  persist,  the  taxing  away  of  those 
profits  should  have  no  effect  whatever,  assuming  that  the  tax  is  on 
economic  business  profits.  The  best-sized  plant  for  the  monopoly  before 
the  income  tax  Avill  still  be  the  best-sized  plant  after  the  income  tax. 
Thus  only  in  the  case  of  monopoly  can  it  be  said  that  an  income  tax 
which  is  imposed  on  supernormal  profits  alone  will  not  be  shifted 
even  in  the  long  run. 

If  the  business  income  tax  actually  impinges  on  normal  profits  be- 
cause it  is  based  on  accounting  definitions,  then  more  drastic  effects 
may  be  expected.  The  tax  on  supernormal  profits  may  reduce  the  attrac- 
tion to  new  firms  but  a  tax  on  normal  profits  will  encourage  the  drop- 
ing  out  of  existing  firms.  There  again  the  final  effects  on  prices  will 
depend  on  long-run  cost  conditions  and  demand  conditions.  Even  the 
monopolist  will  be  induced  to  seek  alternative  occupations  if  the  tax 
impinges  on  normal  profits,  that  is,  the  opportunity  cost.  Even  if  all 
fields  are  taxed  the  monopolist  may  prefer  to  go  out  of  business  com- 
pletely and  may  perhaps  decide  to  live  off  his  investments.  A  tax  sys- 
tem which  would  prevent  such  effects  would  have  to  be  more  carefully 
devised  so  that  the  tax  by  its  very  nature  reduces  the  alternative 
possibilities  by  taxing  them.  In  other  words  the  tax  would  have  to 
reduce  the  opportunity  cost  and  thereby  reduce  the  normal  profit  itself. 

This  would  require  that  all  income-producing  alternatives  be  taxed 
equally  so  that  any  effects  of  opportunity  costs  are  reduced  and  all 
normal  profits,  or  normal  incomes  generally,  are  correspondingly  re- 
duced. It  is  even  doubtful  whether  this  would  be  an  effective  method 
of  avoiding  long-run  consequences.  The  alternative  of  holding  cash 
and  indulging  in  leisurely  activities  constantly  exists.  Unless  the  gov- 
ernment supplements  its  income  tax  with  some  device  for  taxing  cash 
and  preventing  leisure,  a  tax  which  impinges  on  presently  prevailing 
normal  profits  will  undoubtedly  have  the  effect  of  changing  the  price. 
Thus  it  may  be  concluded  that  the  business  income  tax  which  im- 
pinges on  normal  profits  will  generally  result  in  price  changes  in  the 
long  run. 
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D.  CONCLUSIONS  ON  SHIFTING 
In  p'eneral,  we  mav  conclude  tliat  in  tlie  short  run  there  is  little  like- 
lihood of  business  income  tax  bein-  shifted  nnder  the  rigorous  assump- 
tion of  profit  maximization  in  the  literal  sense.  Departures  from  this 
assumption,  such  as  maximization  of  gross  sales  (or  size  of  the  busi- 
ness) subject  to  a  profit  constraint,  lead  to  the  conclusion  that  prices 
will  change  under  the  impact  of  an  income  tax  m  some  instance,  e.g 
where  the  company  has  been  operating  right  at  the  profit  constraint. 
Various  other  situations  in  which  price  changes  may  occur  have  been 

mentioned  above.  ■,    ,  ^      i     ^      ,.^v^^■^^-  +1-,^ 

There  is  some  recent  empirical  evidence  that  tends  to  support  the 
conclusion  that  the  business  income  tax  is  shifted.^'  It  has  ^eeii  s^iown 
that  an  increase  in  the  corporation  income  tax  is  shifted  through  short- 
run  adjustments  to  prevent  a  decline  in  the  net  rate  of  return,  and 
that  these  adjustments  are  maintained  subsequently.-  J^j^  ^^  g|  ^^s 
that  strict  profit  maximization  had  not  been  followed  and  that  a  busi- 
ness firm  lis  much  leeway  iu  terms  of  buying  and  selling  prices  and 
internal  efficiency.  An  increased  tax  prompts  changes  which  will  leave 
the  profit  rate  unimpaired.  The  reluctance  of  management  to  alter  divi- 
dend policy  abruptly  as  a  result  of  changes  m  profits  after  taxes 
strengthens  the  notion  that  shareholders,  at  any  rate  do  not  bear  the 
burden  of  chanses  in  corporate  income  taxation  m  the  short  run. 

In  the  long  run,  where  a  greater  variety  of  alternatn^e  possibilities 
exists  there  is  a  stronger  likelihood  that  basic  changes  will  be  induced 
by  the  tax.  In  particular,  the  constant  possibility  of  holding  cash  (or 
equivalent)  stands  as  a  deterrent  to  investment  where  the  net  return 
after  taxation  falls  t6o  low.^«  The  result  is  some  curtailment  of  eco- 
nomic  growth. 

i"^l^;^niak  and  Musgrave,  op.  cit.  But  see  Hall,  op.  cit.,  for  a  contrary  view. 
18  Kryzaniak  and  Musg-raye,  op.  ctf.,  pp.  bs-bb^^^  298-299,    and    references   to 

""^ttSS^'aiinSer,^'^Ht\'^!r^fn?i:Ci^   ^A  ?h^ere.^\^^lshin.ton,    D.C. :    The 
Brookings  Institution,   1964).  _  ,       pvnectation   of  a  higher 

f.:   "Assuming  th^t  mvestors jUl  m^  t"e^aUl\  in  safe   (or  ille) 

1961,  1030-1031  at  1030. 
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V.  PROBLEMS    IN    CORPORATION    INCOME    TAXATION 

A.  CONFORMITY 

California  is  in  substantial  conformity  with  the  federal  Internal 
Revenue  Code  provisions  relating  to  corporation  taxation,  but  it  is  not 
in  detailed,  technical  conformity  on  many  important  items. 

The  broad  arguments  pro  and  eon  on  the  question  of  conformity  of 
taxation  in  general  have  been  thoroughly  covered  in  an  earlier  publica- 
tion of  the  Assembly  Committee  on  Revenue  and  Taxation  entitled 
Conformity  of  State  Personal  Income  Laws  to  Federal  Personal  In- 
come Tax  Laws.  It  will  suffice  here  to  note  that  some  of  the  reasons 
for  nonconformity  are :  nonapplicability,  administrative  problems,  and 
loss  of  revenue  to  the  state.  In  addition,  it  has  been  deemed  unneces- 
sary to  conform  on  purely  incentive  provisions  as  the  federal  law  sup- 
plies sufficient  incentive.  Another  problem  in  conformity  is  the  unitary 
nature  of  the  federal  code  as  compared  with  the  separate  personal  and 
corporation  tax  laws  in  California.  This  problem  is  discussed  in  detail 
below.2^ 

The  extremely  large  number  of  amendments  made  to  the  federal  law 
in  recent  years  makes  the  task  of  achieving  conformity  (in  areas  in 
which  conformity  is  deemed  desirable)  difficult  for  at  least  two  rea- 
sons: 

(1)  The  existence  of  a  separate  personal  income  tax  law  and  a 
separate  corporation  income  tax  law  in  many  instances  doubles 
the  job  of  drafting  amendments.  As  businesses  may  be  operated 
as  sole  proprietorships,  partnerships  or  corporations,  the  tax  pro- 
visions relating  to  business  generally  must  be  set  forth  in  both 
tax  laws.  This  is  avoided  in  the  case  of  the  federal  income  tax 
inasmuch  as  a  single  law  governs  such  matters  as  exclusions 
from  income,  gross  income,  and  deductions  irrespective  of  the 
type  of  legal  entity  conducting  the  business. 

(2)  Amendments  conforming  the  California  income  tax  laws  to 
changes  in  the  federal  law  are,  of  necessity,  enacted  after  the 
federal  amendments.  The  state  amendments  generally  are 
adopted  in  the  year  following  that  of  the  federal  amendments. 
This  may  delay  conformity  for  one  year  in  many  instances,  but 
after  that  year  transactions  receive  the  same  tax  treatment  for 
both  state  and  federal  purposes.  In  other  eases,  however,  e.g., 
amendments  revising  the  law  on  depreciation,  the  action  taken 
by  a  taxpayer  for  federal  tax  purposes  the  first  year  may  affect 
the  determination  of  income  and  tax  liability  for  subsequent 
years.  The  delay  of  a  year  in  the  adoption  by  California  of  a 
federal  change  may,  accordingly,  as  a  practical  matter,  result 
in  a  permanent  loss,  or  a  loss  for  many  years,  of  conformity  so 
far  as  the  affected  taxpayers  are  concerned. 

^  The  following  material  on  conformity    (pp.  29-34)   was  prepared  by  Felix  Wahr- 
haftig. 

(  29  ) 
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The  problem  first  above  mentioned  arising  from  the  two  California 
income  tax  laws  could  be  solved  by  combining  the  two  into  a  single  in- 
come tax  law.  This  could  be  done  in  conjunction  with  a  general  revi- 
sion as  a  means  of  achieving  a  greater  degree  of  conformity  with  the 

federal  law.  ,  ,      r^  i-£       •     ^f  ^ 

There  is,  however,  a  major  obstacle  to  the  use  by  California  of  a 
single  income  tax  law  applying  to  both  individuals  and  corporations. 
It  lies  in  the  requirement  of  Section  16  of  Article  XIII  of  the  Cali- 
fornia Constitution  that  any  tax  imposed  on  banfe  or  corporations  under 
that  section  shall  be  under  an  act  passed  by  not  less  than  a  two-thu^ds 
vote  of  all  the  members  elected  to  each  of  the  two  houses  of  the  Legis- 
lature This  provision  has  been  construed  by  the  Legislative  Counsel 
as  requiring  a  two-thirds  vote  on  any  bill  increasing  or  decreasing 
the  tax  liability  of  the  banks  or  corporations.  -,  ,,    ,  , 

If  the  two  taxes  were  embodied  in  a  single  law  and  that  law  was 
amended  by  less  than  a  two-thirds  vote  in  such  a  way  as  to  change  the 
tax  liabilities  of  both  individuals  and  corporations  (including  banks  , 
the  amendment  would  not  be  effective,  under  the  Legislative  Counsel  s 
view,  as  to  corporations.  This  would  be  an  undesirable  result  as  it 
would  mean  that  an  individual  or  partnership  conducting  a  business 
would  have  his  or  its  income  computed  in  one  manner  while  a  cor- 
poration conducting  the  same  business  would  have  its  income  computed 
in  a  different  manner.  „         „        -^ 

Wholly  independently  of  the  question  of  conformity,  one  may  con- 
sider whether  it  is  proper  policy  to  require  a  two-thirds  vote  to  change 
the  law  governing  the  tax  liability  of  corporations  while  merely  a 
majority  vote  will  suffice  to  effect  a  change  in  the  tax  liability  of 
individuals.  If  the  two-thirds  vote  requirement  were  removed,  it  would 
then  be  entirely  logical  to  consider  the  adoption  by  the  state  of  single 
income  tax  law  to  replace  the  existing  two  separate  laws.  _ 

The  second  problem  above  mentioned,  that  of  the  taking  effect  of 
an  amendment  to  the  California  law  in  a  later  year  than  the  correspond- 
ing change  in  the  federal  law,  could  also  be  solved  to  a  considerable 
extent  through  a  constitutional  amendment.  Problems  m  this  connec- 
tion have  generally  arisen  through  the  claim  that  the  retroactive  ap- 
plication of  an  amendment  reducing  tax  liability  would  violate  Sec- 
tion 81  of  Article  IV  of  the  California  Constitution  Avhich  prohibits 
a  gift  of  public  money.  (See,  for  example,  Allen  v  Franchise  Tax 
Board  39  Cal  2d  109.)  It  mav  be  desirable  to  consider  in  this  con- 
nection the  advisability  of  a  eon^,titutional  amendment  authorizing  the 
Legislature  to  give  such  retroactive  effect  to  amendments  to  the  Cali- 
fornia income  tax  laws  as  would  be  necessary  to  obtain  conformity 
as  respects  effective  dates  to  the  federal  amendments. 

This  proposal  does  not  involve  any  requirement  that  changes  to  the 
Caifornia  law  have  any  retroactive  application  but  would  simply 
con  er  a  discretion  on  the  Legislature  to  provide  for  the  very  limited 
retroactive  application.  The  Legislature  wouldbe  able  m  each  instance 
rconsic^er  whether  the  interests  of  conformity  and  the  convenience 
of  ?Spayer^^^^^  the  tax  administrator  as  to  the  effective  date  of  a 
CaUfornfa  amendment  would  be  best  served  by  the  adoption  of  the 
effective  date  of  the  federal  amendment. 
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The  recent  changes  in  the  federal  law  which  have  not  yet  been 
adopted  by  California  provide  opportunities  for  further  possible  con- 
formity. There  are  certain  provisions  of  the  Federal  Revenue  Act  of 
1964  which  might,  in  the  interests  of  conforming  the  federal  and 
California  law,  be  adopted  as  amendments  to  the  California  Bank  and 
Corporation  Tax  Law. 

(No  consideration  is  given  here  to  those  provisions  of  the  Federal 
Revenue  Act  amending  provisions  of  the  Internal  Revenue  Code  which 
had  not  heretofore  been  adopted  by  California.  This  covers  such  mat- 
ters as  capital  gains  and  losses,  personal  holding  companies  and  the 
investment  tax  credit,  inasmuch  as  the  California  law  does  not  com- 
tain  counterparts  of  the  federal  law  on  these  subjects.  Similarly,  there 
are  certain  1964  federal  amendments  in  situations,  such  as  that  relat- 
ing to  depletion,  wherein  the  pre-1964  California  law  was  different 
from  the  pre-1964  federal  law.) 

Three  matters  are  considered  here  and  the  adoption  by  California 
of  the  federal  amendments  is  recommended  in  each  case.  The  three 
matters  are  relatively  minor  ones  and  while  the  adoption  of  the  amend- 
ments is  desirable  in  the  light  of  policy  considerations  and  conformity, 
the  amendments  would  be  virtually  without  revenue  significance. 

Perhaps  the  most  important  thing  to  point  out  is  that  there  is  a  more 
desirable  manner  of  studying  the  question  of  conformity  of  the  Cali- 
fornia _  with  the  federal  law.  As  indicated  above,  there  are  several 
areas  in  which  California  has  not  adopted  provisions  of  the  Internal 
Revenue  Code  relative  to  the  taxation  of  corporations.  Furthermore,  in 
some  areas  the  California  law  is  still  patterned  after  the  Internal 
Revenue  Code  of  1939  rather  than  the  1954  code  so  it  is  rather  diffi- 
cult to  pick  up  the  amendments  to  the  federal  1954  code  sections 
through  amendments  of  the  differently  worded  provisions  of  the  Bank 
and  Corporation  Tax  Law. 

In  order  to  pursue  this  matter  of  conformity  more  fully,  it  would 
be  advisable  to  start  with  a  listing  of  all  the  major  areas,  not  individ- 
ual sections,  of  the  law  in  which  the  federal  and  California  corporation 
tax  provisions  differ  today.  A  determination  would  then  be  made  of 
the  areas  in  which  conformity  is  desirable  and  those  in  which  it  is 
not  desirable.  In  areas  in  which  conformity  is  found  desirable,  action 
would  be  taken  to  achieve  that  conformity  without  regard  to  the  time 
at  which  or  the  particular  federal  act  from  which  the  present  noncon- 
formity arose. 

This  involves  a  considerable  amount  of  work  of  a  reviewing,  policy 
determining,  or  amendment  drafting  type.  This  is  the  only  effective 
way  in  which  a  greater  degree  of  conformity  in  desired  areas  may 
be  achieved.  The  present  piecemeal  method  of  picking  up  only  certain 
provisions  from  each  revenue  act  enacted  by  Congress  will  only  result 
in  less  and  less  conformity  with  the  passing  years. 

The  three  1964  federal  revisions  to  which  attention  is  directed  are 
as  follows : 

I.  Disallowance  of  Interest  on  Certain  Indebtedness  to  Meet  Insurance 
Policy  Premiums. 

Section  24424  of  the  California  Bank  and  Corporation  Tax  Law, 
which  is  based  on  Section  264  of  the  Internal  Revenue  Code,  disallows 
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the  deduction  of  interest  on  indebtedness  >»<=ii"^'i  "''^.XwSen?  or 
,inrMin«p  or  earrv  a  single  premium  life  insurance,  endowment  or 
^nnutTcontr"t\his  is  a  loophole-closing  provision  for  normally 
all  or  a  substantial  part  o£  the  proceeds  of  an  msurance  Polj^r  "^^ y^^* 
he  snbiect  to  income  tax.  The  taxpayer  is,  accordingly,  not  permittea 
to  reduce  taxable  income  by  interest  paid  on  amount,  borrowed  to 

''"s^SSrwas'amendcd  by  the  Revenue  Act  of  «64  to  extend  the 

interest  disallowance  requirement  to  situations  wherein  the  insurance 
"rchSed  under  a  plan  which  contemplated  f^f -^f  ^^-XSft 
to  meet  premium  payments  for  a  number  of  years  The  amendment 
s  designed  to  mak?  love  effective  the  closing  of  the  loophole  whereby 
;?  Sd  otherwise  be  possible  to  obtain  what  ^l^-f^^'^^'^^^^ 
interest  income  at  the  cost,  in  part  at  least,  of  deductible  interest 

'^Thri964  amendment  is  explained   generally  in  one  of  the   Con- 
gressional committee  reports  as  follows : 

interest  paid  on  indebtedness  incurred  or  continued  to  pay 

prem'iums  on  life  insurance  contracts   endowment  contracts   or  an 

annuity  is  not  to  be  deductible  if  the  individual  is  following  a 

plan  of  systematically  borrowing  amounts  equal  to  the  increase 

in  the  cash  value  of  the  insurance  contract  to  pay  Part  ^r  all  ot 

the  premiums.  The  interest  deduction  is  to  be  denied  whether  the 

borrowing  is  direct  or  indirect;  that  is,  whether  it  is  from  the 

insurance  carrier,  from  a  bank,  or  from  any  other  person.  It  also 

Tntendec?  to  coVer  cases  where  the  individual  borrows  on  other 

property  or  on  his  general  line  of  credit  to  pay  the  premiums.  This 

provision  is  not  to  apply  to  a  single  premium  contract  or  to  a 

contract  treated  like  a  single  premium  contract,  since  present  law 

already  denies  a  deduction  m  these  cases. 

The  deduction  is  not  disallowed,  however,  in  the  following  cases: 

(1)  No  part  of  four  of  the  first  seven  annual  premiums  is  paid  with 
funds  borrowed  under  the  plan.  Where  premiumson  an  exist- 
ing policv  are  substantially  increased,  the  policy  is  treated  as 
a  new  contract  for  the  purpose  of  this  seven-year  rule. 

(2)  The  interest  paid  or  accrued  during  the  year  is  $100  or  less. 
(If  more,  all  would  be  disallowed.) 

(3)  If  taxpayer  proves  that  the  loan  was  incurred  because  ot  an  un- 
foreseen  substantial  loss  of  income  or  increase  m  his  financial 
obligations. 

(4)  The  loan  was  for  business  reasons. 

It  is  recommended  that  the  1964  amendment  to  If^if  .264  of  the 
Internal  Revenue  Code  be  incorporated  m  Section  24424  of  the  Cali- 
fornia Bank  aM  Corporation  Tax  Law.  Such  action  would  be  desir- 
able in  the  in  e^-est  of  conformity  with  the  federal  law  and  for  the 
same  ooXie-closing  policy  considerations  that  prompted  he  amend- 
ment  of  Te  federal  law.  The  amendment  would  have  only  nominal 
revenue  significance,  but  its  effect  would  be  on  the  gam  side. 

ton,  D.C.,  1964.) 
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II.  Corporate  Reorganizations. 

Section  24562  of  the  California  Bank  and  Corporation  Tax  Law,  de- 
fining the  term  "reorganization,"  is  based  on  Section  368  of  the  In- 
ternal Revenue  Code.  The  definition  is  an  important  part  of  the  statu- 
tory plan  whereby  certain  transfers  of  the  stock  of  corporations  or  of 
the  assets  of  corporations  are  declared  nontaxable  transactions,  in 
whole  or  in  part. 

The  California  law,  like  the  pre-1964  federal  law,  included  within 
the  meaning  of  reorganization  the  acquisition  by  one  corporation,  in 
exchange  solely  for  all  or  a  part  of  its  voting  stock,  of  stock  of  another 
corporation  if,  immediately  after  the  acquisition,  the  acquiring  corpo- 
ration has  control  of  such  other  corporation  (whether  or  not  such 
acquiring  corporation  had  control  immediately  before  the  acquisition). 
In  this  situation,  the  acquired  corporation  becomes  a  subsidiary  of 
the  acquiring  corporation. 

Under  the  1964  federal  amendment,  the  transaction  would  constitute 
a  reorganization  if  the  stock  of  the  acquired  corporation  is  obtained 
by  a  subsidiary  of  the  acquiring  corporation  in  exchange  for  the 
acquiring  corporation's  stock.  In  other  words,  the  nontaxable  status 
which  has  attached  heretofore  to  a  qualifying  transaction  in  which  a 
parent  corporation  acquired  a  subsidiary  through  an  exchange  of  the 
stock  of  the  parent  for  the  stock  of  the  subsidiary  would  also  attach 
when  a  parent  corporation  obtained  a  new  subsidiary  through  an  ex- 
change of  the  stock  of  the  parent  for  the  stock  of  the  new  subsidiary 
but  the  stock  of  the  new  subsidiary  was  transferred  to  an  already 
existing  subsidiary  of  the  parent. 

In  so  broadening  the  definition  of  reorganization  in  the  stock-for- 
stock  area,  the  federal  law  was  made  consistent  with  the  situation  pre- 
viously existing  in  the  stock-for-property  area.  Even  prior  to  the  1964 
federal  amendment,  a  transaction  in  which  substantially  all  the  assets 
of  another  corporation  were  acquired  in  exchange  for  stock  of  a  parent 
corporation  could  qualify  as  a  corporate  reorganization  even  though  the 
acquired  assets  were  transferred  to  an  existing  subsidiary  of  the  parent. 

It  is  recommended  that  the  1964  amendment  to  Section  386  of  the 
Internal  Revenue  Code  be  incorporated  in  Section  24562  of  the  Cali- 
fornia Bank  and  Corporation  Tax  Law.  Here,  again,  such  action  would 
be  desirable  in  the  interests  of  conformity  with  the  federal  law  and 
in  the  light  of  the  policy  considerations  leading  to  the  amendment  of 
the  federal  law.  The  change  in  the  California  law  would  result  in  an 
undeterminable,  though  purely  nominal,  loss  of  revenue. 

III.  Employee  Stock  Options. 

The  Revenue  Act  of  1964  amended  substantially  the  provisions  of  the 
Internal  Revenue  Code  relative  to  stock  options  granted  by  employers 
to  employees.  California  has  previously  adopted  provisions  similar  to 
the  federal  law  on  this  subject.  The  1964  federal  act,  in  addition  to 
continuing  the  existing  treatment  for  restricted  stock  options  previ- 
ously granted  to  employees,  provides  for  the  tax  treatment  of  what 
are  termed  qualified  stock  options  and  employee  stock  purchase  plans. 

Most  of  the  1964  federal  amendments  involve  the  taxation  of  the  em- 
ployees receiving  the  options  and  such  amendments  have  been  picked 
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up  in  the  California  Personal  Income  Tax  Law  through  Statutes  1964 
(First  Extra  Session),  Chapter  63.  _  j  o^coi  ^f 

Technical  amendments  are  required  to  Sections  24435  and  24621  of 
the  Bank  and  Corporation  Tax  Law  in  order  that  those  sections  may 
conform  to  the  revised  federal  and  state  stock  option  taxing  provisions. 
Both  sections  refer  to  a  'restricted  stock  option'  and  should  accord- 
ingly, be  amended  so  as  to  set  forth  a  more  general  reference  to  the 
portions  of  the  California  tax  law  providing  for  the  three  classes 
of  stock  options.  The  technical  amendments  will  not  result  m  any  real 
change  in  the  California  law  and  will  not  have  any  revenue  eltect 

A  complete  compilation  of  the  areas  of  substantive  nonconformity  be- 
tween California  and  federal  law  in  regards  to  corporation  income  tax- 
ation can  be  found  in  the  Appendix.  ,  ^   .  .         .  • 

The  question  of  conformity  with  the  federal  definition  of  income  is 
considered  separately  in  Section  D,  below,  because  of  the  special  prob- 
lem of  interstate  allocation  of  income. 

B.  TAX-EXEMPT  ORGANIZATIONS 

Many  corporations  are  exempt  from  tlie  corporation  franchise  and 
corporation  income  taxes.  In  general,  these  organizations  can  be  de- 
scribed as  nonprofit  educational,  religious,  charitable,  literary,  scien- 
tific civic,  fraternal,  and  social  organizations.  Also  exempt  are  nonprofit 
cemetery  companies,  business  leagues,  real  estate  boards,  labor,  agri- 
cultural or  horticultural  organizations  except  cooperatives;  and  various 
beneficiary  and  retirement  organizations.^^  _ 

However,  most  of  these  organizations  are  subject  to  tax  on  unrelated 
business  income  over  $1,000:  They  are  also  subject  to  tax  on  rental 
income  if  they  borrow  money  to  acquire  property.  Religious,  charitable, 
scientific,  or  educational  organizations  may  lose  their  exemption  by 
engao-ino.  in  transactions  with  their  creators  or  accumulating  income 
under  certain  conditions.^s  California's  statutes  on  tax-exempt  corpora- 
tions are  substantially  the  same  as  those  m  federal  law. 

As  of  August  31,  1963,  a  total  of  62,631  organizations  were  exempt 
from  California  franchise  and  corporation  income  taxes.  Ot  this  total, 
30  091  were  oTanted  exemptions  under  sections  of  the  law  which  are 
not  excluded'from  the  provisions  of  Section  23772  as  to  the  require- 
n-ent  for  filing  information  returns.  The  organizations  m  this  group 
have  a  liability  to  file  information  returns  if  the  gross  income  exceeds 
$25,000.  Approximately  5,000  of  the  30,091  had  gross  income  of  over 
$25  000  24  ■ 

Most  "of  these  exempt  organizations  do  a  great  deal  of  public  good 
and  often  discharge  duties  that  would  otherwise  fall  to  government  to 
perform  However,  increasing  evidence  points  to  the  conclusion  that 
a  few  tax-exempt  foundations  have  abused  their  tax-free  status.  Since 
1962  a  subcommittee  of  the  House  of  Representatives  Small  Business 
Committee  has  been  studying  foundations  which  are  exempt  from  fed- 
eral corporation  taxes.  Congressman  Wright  Patman  of  Texas,  chair- 
man of  the  subcommittee,  in  reporting  the  findings  of  the  study,  cited 

23  See  Revenue  and  Taxation  Code,  Sections  2'"01-237'35- 

i»P,ee  Revenue  and  Taxation  Code,  BecUor^  mi  \--^i  Hi-.  -cr^^r.^     <■„   -novifl    R 

24  Letter   from    Martin    Huff,    Executive    Officer     Franchise   Tax    Board,    to   David   R. 

Doerr,  September  25.   1963   and  supplementary  mformation. 
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what  he  termed  an  "unreasonable  accumulation "  of  income.^^  He  found 
that  -10  _  percent  of  the  aggregate  receipts  of  $7  billion  of  selected 
foundations  during  a  10-year  period  were  unspent.  Congressman  Pat- 
man  has  also  charged  that  (1)  some  foundations  were  active  in  specu- 
lative and  margin  trading  on  the  stock  market  and  contributed  sub- 
stantially to  the  stock  market  plunge  in  the  spring  of  1962;  (2)  actual 
violations  of  Treasury  regulations  were  made  by  far  too  many  founda- 
tions; (3)  present  laws  are  ineffective  as  foundations  can  aid  profit 
making  corporations  by  proxy  fights,  in  lending  money,  in  leasing  back 
of  property,  in  aiding  employees  of  a  company,  purchasing  goodwill  for 
a  compam^,  and  many  other  devices;  and  (4)  that  the  wealthy  can  keep 
control  of  wealth  through  foundations  by  appointing  relatives  as  direc- 
tors of  foundations,  through  control  over  investments,  etc. 

In  view  of  the  findings  of  the  Patnian  study  and  in  view  of  the 
fact  that  California  law  closely  parallels  the  federal  law  in  this  area, 
a  study  in  depth  of  the  role  of  tax  exemptions  on  California's  tax 
base  and  economy  would  appear  to  be  warranted. 

C.  COMPUTATION  ON  BASIS  OF  PREVIOUS  YEAR'S  INCOME 

The  California  franchise  tax  is  based  on  the  previous  year's  income. 
Corporations  pay  a  state  tax  for  the  privilege  of  operating  in  Cali- 
fornia based  on  net  income  derived  from  their  operations  during  the 
previous  year. 

The  income  for  the  first  full  year  of  operations  is  used  to  measure  the 
tax  for  that  year  and  for  the  subsequent  year.  This  results  in  a  double 
payment  in  the  first  year  of  operation. 

Upon  dissolution  of  the  corporation  or  withdrawal  from  operations 
within  the  state,  the  corporation  is  not  subject  to  any  franchise  tax 
based  on  its  final  year.  A  corporation  that  can  postpone  all  of  its 
net  income  until  its  final  year  can  escape  paying  any  franchise  tax 
at  all  except  for  the  minimum  .$100  per  year.  In  some  lines  of  business, 
particularly  the  construction  and  motion  picture  business,  net  income 
tends  to  concentrate  in  the  year  in  which  a  project  is  completed.  If  the 
corporation  dissolves  in  the  final  year,  it  escapes  payment  of  taxes  to 
California  on  most  of  its  net  income. 

On  the  other  hand,  if  a  corporation  suffers  a  net  loss  and  is  with- 
drawing from  business  because  of  financial  difficulties,  it  is  likely  that 
the  total  tax  liability  of  the  corporation  will  be  higher  under  the  pres- 
ent previous-year  features  of  the  law  than  under  a  system  where  the 
tax  is  based  on  the  net  income  of  the  current  year. 

If  the  corporation  earned  a  profit  in  its  first  year  of  operation  and 
a  net  loss  in  its  last  year  of  operation,  it  will  pay  more  in  taxes  to  the 
state  under  the  existing  pre-year  provisions.  Such  corporations  would 
find  it  advantageous  to  have  the  franchise  tax  measured  by  current 
net  income  rather  than  on  net  income  of  the  previous  jea.T.^^ 

One  problem  associated  with  changing  from  a  previous  year's  in- 
come basis  to  a  current  year's  income  basis  would  be  that  of  treating 

^^  Tax-exempt  Foimdations  and  Charitable  Trusts:  Their  Impact  on  Our  Economy^ 
Chairman's  Report  to  the  Select  Committee  on  Small  Bu-siness,  House  of  Repre- 
sentatives, 87th  Congress,  Washington,  D.C.,  U.S.  Government  Printing  Office, 
1962. 

^  See  E;dward  A.  Weiss,  "California  Franchise  Tax  as  Applied  to  Commencing  and 
Dissolving  Corporations,"  The  Hastings  Law  Journal,  August  1960,  for  a  more 
extensive  discussion  of  this  point. 
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equitably  those  corporations  that  began  under  the  old  law  and  would 
dlsoTve  under  the  new  law.  These  corporations  -uld  then  have  pa^d 
twice  in  the  first  year  and  would  also  pay  for  «ieir  final  year^  This 
could  be  overcome  by  crediting  the  second  tax  paid  for  the  farst  year 
of  operation  against  the  tax  due  for  the  last  year  of  operation  and 
JefmidSg  the  second  tax  paid  in  the  first  year  to  the  extent  such  tax 
exceeds  the  tax  payable  in  the  final  year  of  operation. 

Considering  the  inequity  of  the  present  law  and  considering  that 
nu"f  tal  experts,\iciuding  a  State  Bar  Coi-^^^ttee  on  Ta^^^^^^^^ 
have  recommended  a  change  to  a  current  basis  ^^^CoiToration  Fran- 
chise Tax  Law  should  be  revised  to  provide  that  tlie  tax  be  mposecl 
for  the  privilege  of  doing  busines.s  in  California  measured  by  the  net 
income  of  the  Lrrent  year.  The  second  first-year  tax  paid  by  existing 
corporations  should  be  applied  as  a  tax  credit  (or  refunded  m  cases  of 
an  excess  payment)  on  taxes  due  for  the  final  year  of  operation. 

D.  TAXATION  OF  MULTISTATE  CORPORATIONS 

The  major  portion  of  California's  corporation  f ranchise_  tax  is  paid 
by  corporations  operating  in  two  or  more  states.  In  levying  the  tax, 
the  Franchise  Tax  Board  must  determine  the  net  income  of  the  cor- 
poration derived  from  or  attributable  to  sources  withm  the  state  This 
is  necessarv  in  order  to  insure  that  multistate  firms  do  not  have  a  com- 
petitive tax  advantage  over  firms  solely  operating  m  Calitornia. 

When  a  corporation  is  engaged  in  business  m  more  than  one  state 
the  first  step  in  determining  taxable  income  for  Calitornia  pur- 
poses is  to  segregate  its  income  into  two  groups— unitary  and  in- 
tangible California  has  been  primarily  determining_  its  portion  ot  the 
unitary 'income  subject  to  tax  through  the  application  of  a  property- 
payroll-sales  formula.^^  This  three  factor  f ormu  a  was  upheM  by  the 
U.S.  Supreme  Court  in  1942.   {Butler  Bros.  v.  3IcColgan  (1942)   315 

US  501.)  ^  ^         „  „ 

The  property-payroll-sales  formula  works  as  follows : 
The  percentage  of  the  firm's  total  real  property  and  tang;ible  per-, 
sonal  property  in  California  is  computed;  the  percentage  of  the  firm  s 
total  payroll  of  wages,  salaries  and  commissions  paid  to  employees 
in  California  is  computed;  the  percentage  of  the  firm's  gross  sales  less 
returns  and  allowances,  in  California  is  computed.  The  three  percentage 
figures  are  totaled  and  the  resulting  sum  is  then  divided  by  three. 
The  final  figure  applied  to  total  business  income  represents  the  per- 
centage of  the  total  net  business  income  of  a  firm  which  can  be  al- 
located to  California.  .  -rr  J.-  •  i„„„i 
Intangible  income  is  apportioned  by  situs.  If  a  corporation  is  local, 
all  of  its  intangible  income  is  subject  to  tax.  If  it  is  foreign,  its  in- 
tangible income  is  not  taxable  in  California. 

The  division  of  income  for  a  corporation  doing  business  m  two  or 
more  corporate  income-taxing  states  is  of  critical  importance.  The 
standards  used  to  establish  taxable  nexus  also  vary  greatly  from  one 
jurisdiction  to  another.  Before  considering  the  various  standards  cur- 

infrequently  and  in  special  circumstances, 
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rently  in  use,  it  will  be  helpful  to  consider  the  California  standard 
in  some  detail,  A  summary  of  the  California  provisions  follows.* 

CALIFORNIA 
Nature  of  tax 

*  *  *  California  imposes  both  a  franchise  tax  measured  by  net 
income  and  a  direct  tax  on  net  income.  Cal.  Rev.  &  Tax  Code  §§  23151, 
23501,  23503. 

Taxable  event 

All  domestic  corporations  and  foreign  corporations  "doing  business" 
within  California  are  subject  to  the  franchise  tax.  Code  §  23151. 
"Doing  business"  is  construed  to  mean  engaging  in  intrastate  com- 
merce. Eeg.  23101. 

The  direct  income  tax  is  imposed  on  the  derivation  of  income  from 
sources  within  the  state.  Code  §  23501. 

DIVISION   OF   INCOME 

General 

A  corporation  may  divide  its  income  for  tax  purposes  if  its  income 
"is  derived  from  or  attributable  to  sources  both  within  and  with- 
out ..."  California.  Code  §  25101.  Under  the  franchise  tax,  in  order 
to  meet  this  test  it  is  "necessary  that  a  stock  of  goods,  from  which  ship- 
ments are  regularly  made,  be  maintained  without  the  State,  that  em- 
ployees perform  services  without  the  State,  or  that  some  activity  of 
the  corporation  be  carried  on  without  the  State."  Instructions  to 
Bank  and  Corporation  Franchise  Tax  Return  Form  100  (1962).  No 
similar  provisions  appear  in  the  Instructions  to  the  Corporation 
Income  Tax  Return  Form  200  (1962). 

California  distinguishes  between  income  received  "in  connection 
with  the  unitary  business ' '  and  income  ' '  which  is  not  a  part  of  or  con- 
nected with  the  unitary  business,"  apportioning  all  of  the  former  by 
formula  and  specifically  allocating  all  of  the  latter.  Reg.  25101. 

Interest 

If  connected  with  the  unitary  business,  apportioned  by  formula. 
Otherwise,  follows  the  business  situs  of  the  intangible  property  from 
which  the  interest  is  earned.  If  the  intangible  property  has  not  ac- 
quired a  business  situs,  allocation  is  made  to  California  if  the  corpora- 
tion has  its  commercial  domicile  in  California.  Reg.  25101.  The  in- 
structions respecting  allocation  of  income  of  the  Bank  and  Corpora- 
tion Franchise  Tax  Return  Form  100  (1962)  define  the  business 
situs  of  intangibles  as  follows : 

"Intangible  personal  property  has  a  business  situs  in  this  State 
if  it  is  employed  as  capital  in  this  State  or  the  possession  and 
control  of  the  property  has  been  localized  in  connection  with  a 
business,  trade  or  profession  in  this  State  so  that  its  substantial 
use  and  value  attach  to  and  become  an  asset  of  the  business, 
trade  or  profession  in  this  State.  For  example,  if  a  corporation 
pledges  .  .  .  intangible  personal  property  in  California  as  secur- 
ity or  the  payment  of  indebtedness,  taxes,  etc.,  incurred  in  con- 
nection with  a  business  in  this  State,  the  property  has  a  busi- 

*  See  p.  40  for  source. 
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ness  situs  here.  Again,  if  a  corporation  maintains  a  branch  office 
here  and  a  bank  account  on  which  the  agent  in  charge  of  the 
branch  office  may  draw  for  the  payment  of  expenses  in  connec- 
tion with  the  activities  in  this  State,  the  bank  account  has  a  busi- 
ness situs  here. ' ' 

Dividends 

Dividends  are  never  treated  as  unitary  income.-^  Letter  from  Dix- 
well  L.  Pierce,  Secretary  of  State  Board  of  Equalization,  Sept.  12,  1961 
(in  subcommittee  files)".  Thus  all  dividend  income  is  specifically  allo- 
cated. 

Dividend  income  follows  the  business  situs  of  the  stock,  or,  m  the 
event  that  the  stock  has  not  acquired  a  business  situs,  is  allocated  to 
California  if  the  corporation  has  its  commercial  domicile  in  Cali- 
fornia. Reg.  25101. 

Rents  and  royalties  from  tangible  property 

If  connected  with  the  unitary  business,  apportioned  by  formula; 
otherwise,  allocated  to  the  state  where  the  property  is  located.  Reg. 
25101;  Bank  and  Corporation  Franchise  Tax  Form  100  (1962), 
Corporation  Income  Tax  Return  Form  200  (1962) . 

There  is  no  prescribed  method  for  prorating  rents  and  royalties 
from  transient  personalty  not  used  in  the  unitary  business.  Alloca- 
tion on  a  time-situs  basis  appears  to  be  customary,  although  not  uni- 
versal. Letter  from  Dixwell  L.  Pierce,  supra.  AUocation  of  such 
income  will  sometimes  be  governed  in  part  by  Code  §  25101,  which 
provides  that  "Income  attributable  to  isolated  or  occasional  transac- 
tions in  states  or  countries  in  which  the  taxpayer  is  not  doing  business" 
shall  be  allocated  to  the  state  of  commercial  domicile. 

Royalties  from  intangibles 

If  connected  with  the  unitary  business,  apportioned  by  formula. 
Otherwise,  follows  the  business  situs  of  the  property,  or,  if  the  prop- 
erty has  not  acquired  a  business  situs  anywhere,  the  income  is_  allp- 
cated  to  California  if  the  corporation  has  its  commercial  domicile  m 
California.  Reg.  25101. 

Capital  gains  from  tangibles 

If  the  assets  are  connected  with  the  unitary  business,  apportioned 
bv  formula;  otherwise,  allocated  to  the  state  where  the  assets  are 
located.  Bank  and  Corporation  Franchise  Tax  Return  Form  100 
(1962),  Corporation  Income  Tax  Return  Form  200  (1962). 

Capital  gains  from  intangibles 

Same  treatment  as  royalties  from  intangibles. 

Other  items  of  income  given  special  treatment 

Income  attributable  to  isolated  or  occasional  transactions  in  states 
or  countries  in  which  the  taxpayer  is  not  doing  business  are  allocated 
to  the  state  in  which  the  taxpayer  has  its  principal  place  of  business 
or  commercial  domicile.     Code  §  25101. 

^  FAccording  to  the  Callforina  Franchise  Tax  Board,  dividends  recived  by  a  corpora- 
tion operating  as  a  stockbrolier  are  included  in  unitary  income.] 
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Apportionment  formula 

California  uses  a  tliree-faetor  formula  based  on  property,  payroll, 
and  sales.     Reg.  25101. 

Propcriy  factor 

The  property  factor  is  based  on  the  real  and  tangible  personal  prop- 
erty ' '  owned  by  the  taxpayer  and  used  in  the  unitary  business. ' '  Prop- 
erty of  which  the  taxpayer  is  lessee  is  excluded  from  the  factor.  Also 
generally  excluded  is  property  owned  by  the  taxpayer  but  not  used  in 
the  unitaiy  business. 

The  valuation  normally  used  is  the  same  as  the  "adjusted  basis" 
used  for  determining  gain  or  loss  under  the  California  law.  However,  in 
cases  where  this  basis  is  not  readily  available  and  it  appears  that  there 
would  be  little  distortion,  the  adjusted  basis  for  federal  tax  purposes 
may  be  used.  Letter  from  Dixwell  L.  Pierce,  swpra.  Property  is  included 
in  the  factor  at  average  value.  Normally,  the  average  of  end-of-month 
values  is  used.  However,  where  the  business  has  been  in  operation 
throughout  the  entire  j^ear  with  no  unusual  seasonal  fluctuations,  open- 
ing and  closing  values  may  be  used.     Eeg.  25101. 

Rolling  stock  and  similar  assets  with  no  fixed  situs  are  apportioned 
on  the  basis  of  mileage.  There  are  special  rules  with  regard  to  vessels. 
lUd. 

Payroll  factor 

This  factor  is  based  on  all  compensation  paid  to  officers  and  em- 
ployees such  as  wages,  salaries,  commissions  and  bonuses.  It)id.  With 
respect  to  employees  rendering  services  in  more  than  one  state,  the  reg- 
ulations provide  only  that  their  compensation  is  to  be  "apportioned  on 
the  basis  of  time  spent  in  the  performance  of  services  on  behalf  of  the 
taxpayer."  IMd.  Commissions  or  compensation  to  independent  agents, 
brokers  or  other  representatives  not  defined  as  employees  under  the 
Federal  Insurance  Contributions  Act  are  excluded  from  the  factor. 
Instructions  to  Bank  and  Corporation  Franchise  Tax  Return  Form 
100  (1962)  ;  Instructions  to  Corporation  Income  Tax  Return  Form  200 
(1962). 

Sales  factor 

The  numerator  of  the  sales  factor  includes  sales  resulting  from  em- 
ployee sales  or  promotional  activities  within  California.  This  rule  also 
applies  to  repeat  or  mail  order  sales  resulting  from  prior  employee 
solicitations.  Sales  are  ordinarily  considered  as  being  outside  the  state 
when  the  employee  responsible  for  the  sale  performs  all  of  the  services 
without  the  state.  Similarly,  sales  are  ordinarily  considered  as  within 
the  state  when  the  services  are  performed  within  the  state.  Hid. ;  Reg. 
25101.  The  problem  of  locating  the  situs  of  the  sale  presents  no  little 
difficulty.  It  has  been  observed  that  in  practice  in  California, 

"judgment  rather  than  hard  and  fast  rules  must  govern  the  assign- 
ment of  the  sales.  If  only  a  slight  portion  of  the  activities  leading 
to  a  sale  is  carried  on  outside  California,  the  sale  may  be  assigned 
entirely  to  this  state.  If,  the  sales  negotiations  follow  a  regular 
pattern  of  activities  partly  within  and  partly  without  the  state, 
a  portion  of  the  total  sales,  e.g.,  25  or  50  per  cent,  may  be  assigned 
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to  California  on  the  basis  of  a  review  of  the  entire  sales  activity." 
Wahrhaftig,  Allocation  Factors  in  Use  in  California,  12  Hastings 
L.J.  65,  89  (1960). 

DIVISION   OF   DEDUCTIONS 

General 

Expenses  are  attributed  in  the  same  manner  as  the  income  items  to 
which  they  are  related.  Keg.  24201d.  Losses  from  the  sale  of  assets 
are  attributed  in  the  same  manner  as  gains.  Reg.  25101 ;  Letter  from 
John  J.  Campbell,  Executive  Officer  of  Franchise  Tax  Board,  March 
19, 1962  (in  subcommittee  files). 

Overhead  expenses 

A  "reasonable"  portion  of  general  overhead  expense  is  assigned  to 
income  which  is  specifically  allocated.  Reg.  24201d(2).  No  method 
is  prescribed  for  making  the  proration. 

Interest  expense 

Rev.  Code  §  24344(b)  limits  the  amount  of  deductible  interest  expense 
to  "an  amount  equal  to  interest  income  subject  to  allocation  by  formula, 
plus  the  amount,  if  any,  by  which  the  balance  of  interest  expense 
exceeds  interest  and  dividend  income  (except  dividends  deductible 
under  the  provisions  of  section  24402)  not  subject  to  allocation  by  for- 
mula." The  interest  expense  not  included  in  the  preceding  amount  is 
"directly  offset  against  interest  and  dividend  income  (except  divi- 
dends deductible  under  the  provisions  of  section  24402)  not  subject 
to  allocation  by  formula."  The  general  purpose  of  the  above-cited 
statutory  provision  is  to  limit  the  deduction  of  interest  expense  when  a 
taxpayer  has  intangible  income  which  is  not  included  in  the  measure  of 
the  tax.     Reg.  24121(b). 

Deductions  for  state  and  federal  income  taxes 

State  and  federal  income  taxes  are  not  deductible.     Code  §  24345. 

Operating  loss  carryovers 

There  are  no  provisions  which  allow  operating  losses  to  be  carried 
forward  or  carried  back. 

SEPARATE   ACCOUNTING   AND   ADMINISTRATIVE   MODIFICATION   OF 
ALLOCATION   AND   APPORTIONMENT   METHODS 

The  Franchise  Tax  Board  is  given  broad  powers  to  divide  income 
"by  such  other  method  of  allocation  as  is  fairly  calculated  to  determine 
the  net  income  derived  from  or  attributable  to  sources  withm  this 
State  .  .  .  ."Code§2510L  •       n     „ 

Departures  from  the  statutory  method  are  made  occasionally. 
These  generally  consist  of  adjustments  in  one  or  more  of  the  factors, 
most  frequently  the  property  factor.  For  example,  adjustments  may 
be  made  where  a  plant  has  been  constructed  in  California  at  inflated 
costs  while  older  plants  outside  the  state  are  substantially  depreciated, 
and  tlje  product  can  be  manufactured  at  a  comparable  price  per  unit 
at  the  old  and  new  plants.  Letter  from  Dixwell  L.  Pierce,  sujjra. 

cjOTTOPF"  rnrnmittpe  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Re- 
nort  of  th^  Snef^l  SubcoS  the  State  Taxation  of  Interstate  Commerce. 

Vol    II,  pp.  A248-52    88thTongresa.  2d  Session,  House  Report  No.  1480.   (Wash- 
lngton,'D.C.  1964.) 
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The  Federal  Law  of  1959 

The  number  of  corporations  subject  to  the  corporation  income  tax 
was  decreased  by  the  enactment  in  1959  of  P.L.  86-272.  This  federal 
law  prevents  the  states  from  declaring  the  existence  of  a  taxable  nexus 
in  certain  circumstances.  It  provides  that  a  net  income  tax  may  not  be 
imposed  on  income  derived  from  interstate  commerce  if  the  only 
business  activity  within  the  state  is : 

1.  The  solicitation  of  orders  for  sales  of  tangible  personal  property, 
which  orders  are  sent  outside  the  state  for  approval  or  rejection, 
and  if  approved  are  filled  by  shipment  from  a  point  outside  the 
state ;  or 

2.  The  solicitation  of  orders  from  a  prospective  customer,  if  orders 
by  the  customer  are  filled  by  shipment  or  delivery  from  a  point 
outside  the  state. 

In  large  measure,  this  federal  statute  is  a  "stopgap"  measure.  The 
law  provides  that  both  houses  of  Congress  shall  hold  hearings  and 
investigate  the  entire  problem  of  state  taxation  of  interstate  commerce, 
with  reports  to  be  made  on  or  before  June  30,  1965. 

Corporations  doing  business  in  several  states  have  complained  long 
and  bitterly  about  the  lack  of  uniformity  in  state  laws  taxing  inter- 
state commerce,  particularly  corporate  income  tax  laws.  The  jurisdic- 
tional standards  set  forth  by  the  several  states  are  conflicting  and  con- 
fusing. It  is  possible  that  any  particular  sale,  for  instance,  will  be 
taxed  once,  twice,  or  not  at  all  depending  on  the  state  of  origin  and 
state  of  destination.  The  problem  has  received  attention  from  the 
various  states  and  numerous  conferences  have  been  held  by  organiza- 
tions attempting  to  deal  with  the  problem.  The  National  Conference  of 
Commissioners  on  Uniform  State  Laws  has  proposed  the  Uniform  Divi- 
sion of  Income  for  Tax  Purposes  Act  (UDITPA).  This  law,  designed 
to  obtain  uniformity  in  the  area  of  tax  jurisdiction  has  been  entirely 
adopted  by  one  state,  Kansas,  and  partially  adopted  by  four  others. 

It  has  been  estimated  that  P.L.  86-272  has  reduced  the  revenue  from 
California's  corporate  income  tax  by  about  $1  million  per  year.  This 
is  not  a  highly  signifi.cant  amount  in  percentage  terms  but  the  law  has 
two  undesirable  features.  First,  it  provides  a  shelter  which  more  and 
more  businesses  are  likely  to  attempt  to  use.  Second,  it  establishes  a 
precedent  for  more  legislation  to  restrict  further  the  state's  taxa- 
tion of  interstate  commerce.  The  potential  effect  of  this  law  on  Califor- 
nia 's  tax  revenue  may  be  significant. 

While  California  and  most  other  states  use  the  proj3erty-payroll- 
sales  formula  to  determine  taxable  income  of  multistate  corporations, 
not  all  states  do  so.  Even  where  states  use  a  property-payroll-sales  for- 
mula, there  is  no  guarantee  of  uniformity  among  these  states.  Each 
factor  is  susceptible  of  definition  in  various  ways. 

It  is  as  a  result  of  the  inconsistencies  in  the  taxation  of  corporations 
among  the  states,  that  Congress  has  taken  a  deep  interest  in  the  prob- 
lem. The  special  subcommittee  of  the  House  of  Representatives'  Com- 
mittee on  Judiciary,  cited  in  Chapter  III,  above,  was  established  to 
make  a  thorough  study  of  state  taxation  of  interstate  commerce.  The  first 
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report  of  this  subcommittee,  issued  June  15,  1964,  concluded  that  ''the 

overall  situation  is  chaotic."  "^ 
The  committee  found  that :  ^° 

Although  all  of  the  income  tax  states  prescribe  apportionment 
formulas  to  be  used  under  varying  circumstances,  no  formula  de- 
vised has  been  found  generally  acceptable.  One-factor,  two-factor, 
and  three-factor  formulas  are  all  in  use  today.  The  three-factor 
formula  based  on  property,  payroll,  and  sales  is  the  most  common, 
but  this  prevalence  is  one  of  form  only.  There  are  differences  from 
one  state  to  another  in  respect  to  which  items  are  to  be  included 
in  the  factors  and  how  they  are  to  be  located  [sic].  These  differ- 
ences are  especially  pronounced  in  the  sales  factor,  with  the  states 
employing  a  half-dozen  different  rules  for  assigning  sales.  For  the 
company  which  sells  into  any  num_ber  of  states  the  likelihood  is 
that  it  will  be  required  to  account  for  its  sales  by  standards  differ- 
ent from  one  another  and  often  different  from  those  used  to  keep 
records  for  ordinary  business  purposes. 

Because  of  this  situation,  the  subcommittee  found  that  some  com- 
panies paid  taxes  on  a  net  income  in  excess  of  actual  net  income  while 
other  companies  paid  taxes  on  only  a  portion  of  net  income.  The  sub- 
committee also  noted  that  the  diversity  of  state  corporation  tax  laws 
make  it  difficult  for  small  businesses  to  compete  in  interstate  commerce. 

As  can  be  seen  in  Table  VII,  a  sample  of  companies  involved  in  inter- 
state commerce  shows  that  a  very  large  percentage  of  them  have  pro- 
tected activity  in  from  1  to  37  of  the  38  income-taxing  states. 

This  characteristic  is  also  shown  in  Tables  VIII  and  IX.  Over  90  per- 
cent of  the  manufacturing  firms  surveyed  and  over  50  percent  of  the 

29  xj  S    House  of  Representatives,   Special   Subcommittee  on  State  Taxation  of  Inter- 
'  state  Commerce  of  the  Committee  on  the  Judiciary,  State  Taxation  of  Interstate 
Commerce,  Vol.  I,  Washington,  D.C.  Government  Printing  Office,  .Tune  1964,  p.  595. 
^^  Ibid.,  p.  596.  ' 

TABLE  VII 

SCOPE  OF  PROTECTION  GIVEN  BY  PUBUC  LAW  86-272 

1,431    companies,   classified    by   the   number   of   income   tax   states   in   which    they    had 

protected  activity  but  no  taxable  activity 


Whole 
group 

By  size  of  company  (gross  receipts) 

Number  of 
states 

Under 
$200,000 

$200,000 

up  to 
$500,000 

$500,000 

up  to 
$1  million 

$1  million 

up  to 
$5  million 

$5  million 

up  to 
$50  million 

$50  million 
or  more 

0 

890 
117 
115 
72 
62 
38 
37 
55 
45 

176 
21 
13 
7 
9 
2 
3 
2 
2 

189 

27 

23 

21 

10 

8 

7 

1 

6 

176 

26 

21 

11 

13 

6 

3 

13 

6 

235 
32 
44 
21 
20 
11 
14 
17 
20 

97 
9 
11 
10 
9 
8 
9 
19 
10 

17 

1            

2 

2  to  3 

4  to  6          

" 

7  to  10    

11  to  15 

3 

16  to  20    -.- 

1 

21  to  30 

31  to  37 

1 

Total            

1.431 

235 

292 

275 

414 

182 

33 

DATA-  Busine.S3  Questionnaire  II  (sample  of  companies  engaged  in  interstate  commerce).  Resolution  of  doubtful 
eases  may  result  in  understatement  of  the  number  of  states  for  some  companies. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  428.  88th  Congress,  2d  Session,  House  Report  No.  1480  (Wash- 
ington. D.C,  1964). 
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TABLE  VIM 

SPREAD   OF    INCOME    TAX    PAYMENT    COMPARED   WITH    SPREAD    OF    SALES, 
BY   SiZE    OF   COMPANY    (MANUFACTURING) 

892  mcnufacturing  companies,  classified   by  the  difference  between  the  number  of  in- 
come tax  states  to  which  they  shipped  goods  and  the  number  in  which  they  paid  taxes 


Size  of  company 

(gross  receipts) 

Under 
$200,000 

$200  000 

up  to 
$500,000 

$500,000 

up  to 
$1  million 

$1  million 

up  to 
S5  million 

$5  million 

up  to 
$50  million 

$50  million 
or  more 

Difference' 

No. 

(%) 

No. 

(%) 

No. 

(%) 

No. 

{%) 

No. 

(%) 

No. 

(%) 

02 

14 

2G 
25 
20 
17 
16 
6 

14 
15 

(  9.2) 
(17.0) 
(16.3) 
(13.1) 
(11.1) 
(10.5) 
(  3.9) 
(  9.2) 
(  9.8) 

17 
16 
20 
34 
19 
12 
12 
25 
30 

(9.2) 
(8.6) 
00.8) 
(18.4) 
(10.3) 
(  6.5) 
(  6.5) 
(13.5) 
(16.2) 

8 
16 
16 
18 
19 
18 
15 
20 
29 

(4.8) 
(  9.7) 
(  9.7) 
(10.9) 
(11.5) 
(10.9) 
(  9.1) 
(15.8) 
(17.6) 

17 
8 
23 
23 
27 
22 
20 
24 
72 

(  7.2) 
(3.4) 
(  9.7) 
(  9.7) 
(11.4) 
(  9.3) 
(8.5) 
(10.2) 
(30.5) 

5 
5 
4 
4 
9 
11 
9 
28 
55 

(3.8) 
(  3.8) 
(  3.1) 
(3.1) 
(  6.9) 
(  8.5) 
(  6.9) 
(21.5) 
(42.3) 

1 
1 
2 
5 

1 

4 
6 
3 

(  4.3) 

1 

(  4.3) 

2  to  3 

(  8.7) 

4  to  6 

(21.7) 

7  to  10    ..    .. 

(  4.3) 

11  to  15 

16  to  20 

21  to  30 

31  to  37... 

(17^4) 
(26.1) 
(13.0) 

Total 

153 

(100.0) 

185 

(100.0) 

165 

(100.0) 

236 

(100.0) 

130 

(100.0) 

23 

(100.0) 

'  Number  of  income  tax  states  in  which  company  made  sales,  less  number  of  states  in  which  taxes  were  paid. 
-  Includes  8  companies  paying  taxes  in  more  income  tax  states  than  the  number  in  which  they  had  sales. 
DATA:  Business  Questionnaire  II  (sample  of  companies  engaged  in  interstate  commerce). 

SOURCE:  Committee  on  the  Judiciary,  Slate  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  \'ol.  I,  p.  203.  88th  Congress,  2d  Session,  House  Report  No.  1480  (Wash- 
ington, D.C.,  1964). 


TABLE   IX 

SPREAD   OF    INCOME   TAX   PAYMENT    COMPARED    WITH    SPREAD    OF    SALES, 
BY   SIZE   OF   COMPANY   (MERCANTILE) 

446  mercantile  companies,  classified  by  the  difference  between  the  number  of  income 
tax  states  to  which  they  shipped  goods  and  the  number  in  which  they  paid  taxes 


Size  of  company  (gross  receipts) 

Under 
$200,000 

$200,000 

up  to 
5500,000 

$500,000 

up  to 
$1  million 

$1  million 

up  to 
$5  million 

$5  million 

up  to 
$50  million 

$50  million 

or 

more 

Difference' 

No. 

(%) 

No. 

(%) 

No. 

(.7c) 

No. 

(.%) 

No. 

(%) 

No. 

(7c) 

0  2 

10 
20 
7 
6 
5 
3 
2 
4 

8 

(15.4) 
(30.8) 
(10.8) 
(  9.2) 
(  7.7) 
(  4.6) 
(  3.1) 
(  6.2) 
(12.3) 

10 
23 
17 
13 

6 
6 

4 
11 

(11.1) 
(25.6) 
(18.9) 
(14.4) 
(  6.7) 
(  6.7) 

(4.4) 
(12.2) 

19 
16 
17 
13 
6 
4 
4 
4 
8 

(20.9) 
(17.6) 
(18.7) 
(14.3) 
(  6.6) 
(4.4) 
(4.4) 
(4.4) 
(  8.8) 

33 
31 
33 

16 

6 
2 
8 
12 

(22.3) 
(20 ; 9) 
(22.. 3) 
(10.8) 
(  4.7) 
(  4.1) 
(  1.4) 
(5.4) 
(  8.1) 

9 

6 
7 
2 

8 
1 
2 
4 

(21.4) 
(14.3) 
(16.7) 
(  4.8) 
(  7.1) 
(19.0) 
(  2.4) 
(4.8) 
(  9.5) 

4 

(40.0) 

1 

2  to  3 

1     1   (10.0) 

4  to  6 

1    1  no.o") 

7  to  10 

1 

1 

(20.0) 

11  to  15 

16  to  20 

21  to  30 

31  to  37 

(10.0) 
(10.0) 

Total 

65      (100.0) 

90 

(100.0) 

91 

(100.0) 

148 

(100.0) 

42 

(100.0) 

10 

(100.0) 

■  Number  of  income  tax  states  in  which  company  made  sales,  less  number  of  states  in  which  taxes  were  paid. 

2  Includes  2  companies  pajqng  taxes  in  more  income  tax  states  than  the  number  in  which  they  had  sales. 

DATA:  Business  Questionnaire  II  (sample  of  companies  engaged  in  interstate  commerce). 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee 
on  the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  294.  88th  Congress,  2d  Session,  House  Report  No.  1480  (Wash- 
ington, D.C.,  1964). 
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mercantile  firms  reported  sales  in  a  greater  number  of  income  tax  states 
than  the  number  of  income  tax  states  in  which  they  actually  paid  taxes. 

Due  to  the  "stopgap"  nature  of  P.L.  86-272,  there  is  every  indication 
that  new  legislation  in  this  area  will  be  forthcoming  from  the  federal 
government  in  the  near  future.  The  proponents  of  even  more  restric- 
tive legislation  in  the  area  have  pointed  chiefly  to  the  lack  of  uniform- 
ity in  the  various  state  laws.  Vague  jurisdictional  definitions  and  cases 
of  conflicting  and  overlapping  jurisdiction  are  often  cited  as  evidence 
of  the  "need"  for  federal  legislation  in  this  area.  For  this  reason, 
where  greater  uniformity  can  be  achieved  without  loss  of  revenue  to  the 
state  involved,  steps  to  implement  the  uniformity  should  be  made.  If 
greater  uniformity  should  bring  with  it  increased  revenue,  then  a  move- 
ment in  the  direction  of  uniformity  would  clearly  be  overdue.  This 
matter  will  be  taken  up  in  greater  detail  later  in  this  report. 

Pending  the  completion  of  other  reports  in  the  areas  of  sales  and 
property  taxes,  no  recommendations  v/ere  made  by  the  subcommittee 
in  the  June  report.  There  is  every  indication,  however,  that  action  will 
be  forthcoming  by  Congress  if  the  states  collectively  do  not  agree  on 
a  more  uniform  approach  to  taxing  corporations. 

Comparison  of  the  Federal  and  California  Definitions  of  Taxable  Income 

An  extremely  troublesome  and  controversial  area  of  the  corporate 
income  tax  in  the  several  states  is  the  definition  of  income.  Corpora- 
tions involved  in  interstate  commerce  complain  that  because  the  defini- 
tion of  taxable  income  in  the  various  states  differs  from  the  federal 
definition,  they  must  bear  a  great  deal  of  additional  expense  in  the  form 
of  additional  recordkeeping.  Some  of  the  states  have  dealt  with  this 
problem  by  adopting  the  federal  income  definition  and  including  provi- 
sions which  automatically  make  new  federal  legislation  on  the  subject 
part  of  the  state  statute.  Other  states,  including  California  have  main- 
tained their  own  income  definitions. 

A  comparison  of  selected  provisions  of  the  Internal  Eevenue  Code 
of  the  United  States  and  the  California  definitions  of  taxable  income  , 
follows.31  The  California  taxable  income  definition  is  considerably 
broader  than  the  federal  definition  in  several  important  respects.  Per- 
haps the  most  important  differences  are  that  in  California  there  is  no 
provision  for  special  treatment  of  capital  gains  and  losses ;  there  is  no 
deduction  for  taxes  paid  to  other  jurisdictions ;  there  is  a  $75,000  limit 
on  exploration  expenses  rather  than  the  $100,000  provided  in  the  federal 
code;  and  there  is  a  greater  limitation  on  the  deduction  of  intercor- 
porate dividends. 

Interest  on  governmental  obligations 

Federal 

Section  103  exempts  interest  on  obligations  of  states,  territories, 
possessions,  political  subdivisions  of  these  units,  and  the  District  of 
Columbia.  It  also  grants  partial  exemption  for  a  limited  number  of  ob- 
ligations of  the  United  States;  requiring  only  the  payment  of  the 
surtax. 

«iThe  followinK  summaries  are  from  State  Taxation  of  Interstate  Commerce,  Report 
of  the  Special  Subcommittee  on  the  State  Taxation  of  Interstate  Commerce, 
Committee  on  the  Judiciary,  Vol.  II,  pp.  A3G8-A370,  A377-A378.  88th  Congress. 
2d  Session,  House  Report  No.   1480.    (Washington,   D.C.,   1964.) 
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California 

Interest  on  federal  obligations  is  exempt  from  the  direct  income  tax 
but  is  taxable  under  the  franchise  tax  measured  by  net  income.  Cali- 
fornia Revenue  and  Taxation  Code  Section  24272.  Interest  on  obliga- 
tions of  California  and  its  subdivisions  and  of  other  states  and  their 
subdivisions  is  taxable.     Code  Section  24271. 

Expenses  related  to  exempt  income 

Federal 

Section  265  disallows  deductions  for  expenses  related  to  exempt  in- 
come, including  interest  paid  on  money  borrowed  to  invest  in  tax- 
exempt  securities. 

California 

Substantially  similar  to  federal  provision.  Code  Section  24425. 

Deductions  and  credits  for  taxes 

Federal 

Section  164  allows  deductions  for  taxes  other  than  federal  income 
taxes.  Subject  to  limitations  in  amount,  Sections  901  and  902  allow 
a  domestic  corporation  a  credit  for  income  taxes,  or  taxes  ''in  lieu" 
of  income  taxes,  paid,  or  deemed  to  have  been  paid  upon  receipt  of 
dividends  from  a  foreign  corporation,  to  a  foreign  country  or  a  pos- 
session of  the  United  States.  If  the  taxpayer  claims  a  credit  for  any 
tax  under  Section  901,  it  may  not  claim  a  deduction  for  any  tax  which 
would  qualify  for  a  credit. 

California 

California  does  not  allow  a  deduction  for  taxes  on  or  measured  by 
income  imposed  by  the  United  States,  California,  or  any  other  state. 
Code  Section  24345.  No  credit  for  taxes  paid  to  other  jurisdictions 
is  allowed. 

Depreciation 

Federal 

^  Section  167  permits  straight  line,  declining  balance,  sum  of  the  years- 
digits,  or  any  other  method  of  proration  which  does  not,  during  the 
first  two-thirds  of  the  life  of  the  property,  exceed  the  total  that  would 
have  been  allowed  under  the  declining  balance  method.  Methods  other 
than  straight  line  may  be  used  only  for  assets  having  useful  lives  of 
three  years  or  more. 

Section  179  permits  20  percent  of  the  cost  of  tangible  personal  prop- 
erty to  be  depreciated  in  the  first  year,  for  no  more  than  $10,000. 

California 

California  follows  the  federal  provisions  both  regarding  the  methods 
of  prorating  depreciation  as  well  as  the  additional  20-percent  first-year 
depreciation  allowance.     Code  Sections  24349,  24356. 

Investment  credit  ^^ 

Federal 

Sections  38,  46,  and  48  permit  a  credit  against  tax  of  7  percent  of 
"qualified  investments"  in  certain  new  (and  in  some  cases,  used)  de- 
preciable property  other  than  buildings.  "Qualified  investments"  are 
generally  defined  to  include  :  100  percent  of  the  cost  of  investment  prop- 
s'" As  of  1962.  ' 


46  COMMITTEE   ON   REVENUE  AND   TAXATION 

erty  with  a  useful  life  of  eight  years  of  more ;  66|  percent  of  the 
cost  of  investment  property  with  a  useful  life  of  at  least  four  but  less 
than  six  years.  Amounts  taken  in  the  form  of  the  credit  are  excluded 
from  the  depreciable  basis  of  such  property.  These  provisions  became 
effective  on  January  1,  1962. 

California 

The  federal  investment  tax  credit  is  not  allowed  by  California.  How- 
ever, an  amount  equal  to  the  federal  investment  credit  may  be  de- 
preciated separately  over  the  life  of  the  property,  or  added  to  the  sal- 
vage value,  or  deducted  in  the  year  succeeding  the  useful  life  of  the 
property.     Reg.  24349  (k)  (1) . 

Depletion 

Federal 

Sections  611-614  permit  depletion  based  on  cost  (adjusted  basis)  or 
on  a  percentage  of  gross  income  from  the  property,  not  to  exceed  50 
percent  of  the  net  income  from  the  property.  Rates  for  percentage  de- 
pletion are  as  follows : 

27i% — oil  and  wells ; 

23%  —sulfur,  uranium,  tin,  zinc,  bauxite,  many  of  the  rarer  met- 
als, and  many  minerals ; 

15%  —many  metals,  including  iron  and  copper,  rock  asphalt,  ver- 
miculite,  some  clays,  and  a  large  group  of  minerals ; 

10%  —coal,  lignite,  and  some  other  items ; 
5%  —gravel,  shells,  sand,  some  clays,  and  some  other  items. 

California 

.     Substantially  similar  to  federal  provisions.  Code  Section  24832. 

Intangible  drilling  expenses 

Federal 

Section  263  permits  the  "operator"  of  an  oil  or  gas  interest  to  de- 
duct the  costs  of  drilling  and  development  of  wells. 

California 
Follows  federal  provision.  Code  Section  24423. 

Exploration  and  development  expenses 

Federal 

Sections  615  and  616  permit  the  deduction  of  expenses  of  exploring 
for  minerals  and  developing  mines.  These  sections  do  not  apply  to  oil 
and  gas.  The  deduction  for  exploration  expenses  is  limited  to  $10U,U0J 
an nn ally,  with  a  $400,000  maximum. 

California 

Exploration  expenses  not  exceeding  $75,000  annually  for  four  years 
are  deductible.  Code  Section  24837(a).  Development  expenses  may  be 
deducted  without  limitation.  Code  Section  24836(a). 

Research  and  experimentation  expenses 

Federal 

Section  174  permits  the  deduction  of  expenses  for  research  and  ex- 
perimentation, even  if  the  expenses  would  otherwise  be  treated  as  capi- 
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tal.  However,  the  section  does  not  apply  to  expenses  for  the  acquisi- 
tion of  depreciable  property  or  land  to  be  nsed  for  research  purposes, 
and  it  does  not  apply  to  expenses  of  exploring  for  mineral  deposits. 

California 

Follows  federal  provision.  Code  Section  24366. 

Installment  method  of  accounting 

Federal 

Section  453  permits  dealers  in  personal  property  sold  on  the  install- 
ment plan  to  report  the  income  from  such  sales  ratably  as  payments 
are  received,  rather  than  accruing  all  income  at  the  time  of  the  sale. 
Such  installment  reporting  may  be  used  only  if  the  initial  payment 
does  not  exceed  30  percent  of  the  selling  price.  With  certain  qualifica- 
tions the  same  treatment  is  allowed  with  respect  to  sales  of  realty  and 
casual  sales  of  personal  property. 

California 

Substantially  similar  to  federal  provision.  Code  Sections  24667, 
24668. 

hitercorporate  dividends 

Federal 

Section  243  permits  the  deduction  of  85  percent  of  the  dividends  re-' 
ceived  from  domestic  corporations. 

California 

Dividends  received  are  deductible  to  the  extent  that  they  are  declared 
from  income  which  has  been  taxed  in  California.  Code  Section  24402. 

Capital  gains  and  losses 

Federal 

Excess  of  net  long-term  gain  over  net  short-term  loss  is  taxed  at  25 
percent.  Excess  of  net  short-term  gain  over  net  long-term  loss  is  taxed 
at  regular  corporate  rates.  Property  must  be  held  for  six  months  for 
a  gain  or  loss  to  be  long-term.  A  net  capital  loss  may  not  be  deducted, 
but  may  be  carried  forward  for  five  vears  as  a  short-term  loss.  Sec- 
tions 1201,  1211,  1212,  1222. 

Special  treatment  is  generally  given  to  sales  of  depreciable  prop- 
erty and  land  if  held  for  more  than  six  months,  as  well  as  to  some  other 
dispositions  of  property.  The  total  of  losses  from  such  dispositions  during 
the  year  is  subtracted  from  the  total  of  gains  from  such  dispositions. 
If  the  result  is  a  net  gain,  it  is  treated  as  capital  gain;  if  a  net  loss, 
it  is  treated  as  ordinary  loss.  Section  1231. 

For  tax  years  starting  after  1962,  gains  from  the  disposition  of  de- 
preciated property  other  than  buildings  are  generally  treated  as  or- 
dinary income  to  the  extent  of  the  depreciation  of  the  property  after 
December  31,  1961.  Section  1245. 

California 

No  distinction  is  made  between  capital  gains  and  losses  and  or- 
dinary gains  and  losses. 
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Basis  of  property  held  at  time  of  adoption  of  income  tax 

Federal 

The  federal  income  tax  was  first  adopted  on  March  1,  1913.  Section 
1053  provides  that  for  property  held  at  the  time  of  the  initial  adop- 
tion of  the  tax  the  basis  for  gain  is  the  higher  of  fair  market  value  or 
depreciated  cost  as  of  March  1,  1913.  The  basis  for  loss  is  depreciated 
cost  as  of  that  date. 

California 

Follows  federal  provision.  Code  Section  24963 ;  Reg.  24963. 

Net  operating  loss  carryovers 

Federal 
Section  172  allows  a  net  operating  loss  to  be  carried  back  for  three 
years  and  carried  forward  for  five  years. 

California 
No  provision. 

CharitaUe  contributions 

Federal 

Section  170  allows  deductions  for  contributions  to  certain  organiza- 
tions in  an  amount  not  to  exceed  5  percent  of  net  income,  computed 
without  regard  to  loss  carrybacks  or  intercorporate  dividend  deduc- 
tions. A  two-year  carryover  is  provided  for  contributions  m  excess 
of  a  5-percent  limitation. 

California 

Substantially  similar  to  the  federal  provision  except  that  carryovers 
are  not  allowed.  Code  Sections  24358,  24359. 

Payment  to  employees'  trusts 

Federal 

Subiect  to  limitations  of  amount,  Section  404  permits  deductions  for 

amounts  paid  to  pension  and  profitsharing  trusts  which  meet  certain 

standards.  There  is  an  unlimited  carryover  for  payments  to  a  pension 

trust  which  are  in  excess  of  the  limitations. 

California 

Substantially  similar  to  federal  provision.  Code  Section  24601. 

Reorganizations  and  liquidations 

Federal 

Section  361  gives  tax-free  treatment  to  certain  transfers  of  assets 
and  stock  pursuant  to  reorganization  plans.  Section  337  permits  the 
tax-free  sale  of  corporate  assets  in  connection  with  a  plan  ot  liquida- 
tion. 

California 

Substantially  similar  to  federal  provisions.  Code  Sections  24512, 
24551.* 

Several  important  arguments  have  been  advanced  in  defense  of  the 
differences  between  the  California  and  federal  definitions  of  taxable 
income.  First,  it  has  been  pointed  out  that  most  of  the  differences  be- 
tween the  federal  and  state  returns  can  be  computed  by  means  ot  the 
simple  addition  or  subtraction  of  items.  For  instance  m  preparationoi 
the  federal  return,  a  certain  transaction  may  be  accorded  capital  gams 

•  End  of  excerpt  from  report  cited  on  p.  44,  above. 
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treatment.  The  necessary  figures  to  return  the  same  transaction  as 
ordinary  income  are  certainly  readily  discernible  from  the  computa- 
tions on  the  federal  return.  If  a  certain  expense  is  deductible  on  the 
federal  return  but  not  on  the  state  return,  the  difference  between  the 
federal  and  state  returns  on  this  item  is  simply  a  shift  of  the 
amount  of  the  item  out  of  the  "deductions"  column. 

Adoption  of  the  federal  definition  of  taxable  income  would  also 
mean  that  the  state  would  lose  its  ability  to  adjust  the  tax  base  to 
reflect  local  conditions.  When  a  state  adopts  the  federal  income  defi- 
nition, it  is  desirable  for  the  state  also  to  adopt  all  future  changes 
in  the  federal  law  automatically  to  keep  the  two  definitions  identical 
over  time.  This  in  effect  removes  the  determination  of  the  size  of  the 
tax  base  for  the  corporate  income  tax  from  state  control. 


TABLE  X 
FEDERAL  DEFINITION  OF  TAXABLE  INCOME  COMPARED  WITH  CALIFORNIA  DEFINITION 

233  corporations,  classified  by  size  of  federal  taxable  income  and  by  amount  of  dif- 
ference between  the  companywide  taxable  income  reported  to  the  federal  government 
and  that  reported  to  California 


Federal  taxable  income 

■a 

Q 

o 
a 

3 

o 
§ 

o 
a. 

3 
O 
§ 

o 

s 
s 

o. 

3 

o 
o 

o" 

§ 

o 

1 

a. 

3 

1 

s 

3 
o 

8 

8 

o 

u 

S 

D. 
3 
o 

§ 

o" 

o 

o 

P. 
3 
O 
o 

g 

o" 

(M 

O 

a 

3 

1 

8 

0 
8 

i 

s 

ft 

3 

8 
0 
0" 

a 

s 

a 

0 

a 
3 
0 
0 
I 

a 
.2 
3 

1 

S 
0. 

3 

a 
0 

1 

1 
S 

a 
0 

Difference  Between  Federal  and  State 

State  exceeded  federal  by— 
$1  million  or  more 

16 
3 

$500,000  up  to  ?1  million 

$100,000  up  to  $500,000 

1 

2 
2 
1 
10 
7 
3 

"3" 

2 

"V 

5 
3 
2 
1 
2 
1 

1 

3 
6 
4 
4 
2 
1 

19 
6 
6 
3 

8 

$50,000  up  to  $100,000. 

1 

1 
1 
1 

2 
9 
3 
1 
5 

$20,000  up  to  $50,000 

1 

1 
1 

1 

$10,000  up  to  $20,000 

1 

3 

$5,000  up  to  $10,000- 



$2,000  up  to  $5,000 

1 
1 

3 
1 

2 

1 
.... 

1 

1 

4 
3 
2 

1 

5 
6 
4 

1 

1 

$1,000  up  to  $2,000.. 

1 

2 

1 

2 
2 
1 

2 

$500  up  to  $1,000 . 



Less  than  $500 

1 



State  equal  to  federal.- 

1 

2 

1 

Federal  exceeded  state  by— 
Le,ss  than  $500.. 

1 

1 

$500  up  to  $1.000 

" 

"""- 

$1,000  up  to  $2,000 

1 

1 

$2,000  up  to  $5,000 

1 

$5,000  up  to  $10,000 

-.  - 

$10,000  up  to  $20,000.. 

1 

1 

" 

$20,000  up  to  $50,000 

2 

$50,000  up  to  $100,000.. 

1 

1 
1 

$100,000  up  to  $500,000 

1 

$500,000  up  to  $1  million 

$1  million  or  more . 

" 

DATA:  Business  Questionnaire  II  (combined  samples).  Figures  have  been  adjusted  to  eliminate  capital  loss  carryovers 
and  net  operating  loss  carryovers  and  carrybacks. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce.  Report  of  the  Special  Subcommittee  on  the 
State  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  574.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Washing- 
ton, D.C.,  1964).  .J-  \  B 
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The  differences  between  the  California  and  federal  income  defini- 
tions are  quite  large  when  considered  in  terms  of  the  tax  base  as  shown 
in  Table  X.  For  many  corporations,  the  difference  m  taxable  income 
amounts  to  over  $1  million. 
A  Survey  of  the  Stafe  Taxation  of  Interstate  Covporations 

Following  is  a  survey  of  the  corporate  income  tax  in  the  several 
states  with  particular  emphasis  on  California.  The  problems  faced  by 
the  multistate  firm  can  be  seen  in  better  perspective  m  this  way.  it 
is  also  helpful  to  consider  developments  in  other  taxing  jurisdictions 
in  considering  revisions  in  California.  .      . 

The  popular  conception  of  the  modern  corporation  dealing  m  in- 
terstate commerce  has  been  one  of  a  huge  corporate  giant,  with  sales 
in  the  hundreds  of  millions  and  a  battery  of  tax  lawyers,  economists 
and  accountants.  A  recent  study  shows  that  this  is  not  the  case.  A  very 
sizable  percentage  of  the  companies  engaged  in  interstate  commerce 
are  of  modest  size.  As  Table  XI  shows,  from  one-sixth  to  one-fitth 
of  the  companies  engaged  in  interstate  commerce  have  annual  gross 
receipts  of  less  than  $200,000.  . 

The  same  study  points  out  that  about  half  of  the  companies  engaged 
in  interstate  commerce  have  fewer  than  20  employees.  For  a  firm  of 
modest -size,  compliance  with  state  corporate  income  tax  laws  can  pose 
serious  problems.  The  state  corporate  income  tax  laws  are  o±  bewilder- 
ino-  variety  and  complexity.  Many  different  methods  are  employed  to 
de'termine  whether  a  corporation  is  liable  for  any  corporate  income  tax 
in  a  particular  state.  Once  the  liability  has  been  established,  there  are 
numerous  provisions  determining  the  •  apportionment  of  the  corpora- 
tion's income  for  tax  purposes.  This  results  in  the  situation  that  fre- 
quently a  firm  which  has  the  every  intention  of  complying  with  the 
tax  laws  is  quite  unable  to  determine  what  its  tax  liability  is,  or  even 
if  any  liability  exists.  This  creates  difficulties  m  compliance  and  cor- 
responding difficulties  in  enforcement. 

TABLE  XI 
SIZE   OF   COMPANiES   ENGAGED   IN    INTERSTATE    COMMERCE,    BY    INDUSTRY 

1,568  companies,  classified  by  iheir  volume  of  gross  receipts 


Size  of  company 
(gross  receipts) 


Under  $200,000 

1200,000  up  to  $500,000 

$500,000  up  to  $1  million... 
$1  million  up  to  $5  million.. 
-$5  million  up  to  $50  million. 
$50  million  or  more.. 


Total. 


Manufacturers 


No. 


1,050 


(%) 


184 

(17.5) 

210 

(20.0) 

201 

(19.4) 

277 

(26.4) 

150 

(14.3) 

25 

(  2.4) 

(100.0) 


Wholesalers 


No. 


81 
74 
127 
41 


(%) 


(15.0) 
(21.0) 
(19.2) 
(32.9) 
(10.6) 
(  1.3) 


(100.0) 


Retailers 


No. 


132 


(%) 


(19.7) 
(24.2) 
(17.4) 
(30.3) 
(  4.6) 
(  3.8) 


(100.0) 


ington,  D.C.,  1964). 
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The  corporate  income  tax  paid  by  foreign  corporations  is  quite 
significant  in  California.  As  Table  XII  sliows,  over  50  percent  of  the 
income  tax  revenue  derived  from  corporations  in  1959  in  California 
Avas  derived  from  corporations  whose  income  was  divided  among  tvvo 
or  more  states.  

TABLE  XII 
REVENUE    SiGNiFICANCE    OF    CORPOPJXTIONS    DIVIDiNG    THEIR    {NCOMES 

Percentages  of  income  tax  revenue  derived  from  income-dividing  corporations, 
selected  classes  of  taxpayers 


California 

Colorado 

Idaho 

Minnesota 

New  Jersey 

New  York 

North  CaroUna. 

Oregon 

Tennessee 


All  states  with  data. 


Year  of 
data 


1959 
1959 
1960 
1959 
1960 
1960 
1959 
1960 
1959 


Percentage  from  income-dividing  corporations  among- 


Manufac- 
B  turuig 
corporations 


77.9 
N.A. 

85.4 
N.A. 
78.4 
76.1 
70.2 
66.8 
89.2 

76.5 


Mercantile 
corporations 


44.4 
N.-'V. 
48.0 
N.A. 
N.A. 
36.6 
61.9 
42.0 
65.9 

43.2 


Manufac- 
turing and 
mercantile 
corporations 


69.4 
N.A. 
69.0 
N.A. 
N.A. 
66.8 
65.5 
60.6 
81.4 

68.1 


All 
corporations 


55.8 
159.2 
57.7 
51.2 
64.8 
60.0 
65.8 
52.6 


58.9 


■  Based  on  estimates  made  by  the  Colorado  Department  of  Revenue  and  submitted  to  the  Special  Subcommittee. 
N.A.:  Data  not  available. 

DATA:  State  Revenue  Questionnaire. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 
the  state  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  88.  88th  Congress,  2d  Session,  House  Report  No.  14S0.  (Wash- 
ington, D.C.,  1934). 


The  percentage  was  much  higher  for  manufacturing  corporations, 
almost  80  percent  of  the  income  tax  revenue  derived  from  corporations 
engaged  in  manufacturing  came  from  companies  whose  income  was 
split. 

At  the  present  time.  38  of  the  50  states  have  some  form  of  corporate 
income  tax.-  The  tax  rates  range  from  1  percent  on  the  first  $3,000  of 
income  in  Arkansas  to  10.5  percent  in  Idaho.  The  present  tax  rates, 
and  the  rates  in  effect  at  selected  dates  over  the  past  15  vears  are  shown 
in  Table  XIII. 

California,  together  with  29  other  states,  charges  a  flat  rate.  The 
eight  other  states  that  have  corporate  income  tax. laws  charge  graduated 
rates  with  the  higher  rates  usualh^  applying  to  over  $25,000  of  business 
income.  For  all  but  the  smallest  corporations,  the  graduated  features 
of  these  other  tax  structures  are  not  too  important.  In  11  of  the 
states,  deduction  for  federal  income  taxes  is  allowed.  California  is 
one  of  the  27  states  that  do  not  permit  deduction  for  federal  income 
taxes. 

As  Table  XIV  shows,  the  corporate  income  tax  has  increased  in 
relative  importance  in  California  over  the  last  15  years. 

Table  XV  shows  the  division  of  income  for  tax  purposes  in  1929.  " 
At  that  time   California  had  no  provision  for  separate   accounting. 
There  was  no  specific  allocation  provided  for.  All  income  division  was 
therefore  handled  by  means  of  an  apportionment  formula.  The  factors 
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TABLE  XIII 
CORPORATE  SNCOME  TAX  RATES,  1948-1963 


State 


1948 


Arizona. 


Alabama 3%* 

Alaska Tax  not  m  effect. 


fl%  1st  $1,000* 
2%  2d  11,000 
2.5%  3d  $1,000 
3%  4th  $1,000 
3.5%  5th  $1,000 
4.5%,  0th  $1,000 
5%  on  balance 
'1%  1st  $3,000* 
2%  2d  $3,000 
3%  next  $5,000 
4%  next  $14,000 
5%  on  balance 
3.4%,2 
5%* 

3%        •     «    . 
Tax  not  in  effect 


Arkansas 

California... 
Colorado.. 
Connecticut 
Delaware... 
District  of 
Columbia 

Georgia 

Hawaii 


Idaho 

Indiana.. 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maryland 

Massachusetts 
Minnesota 


Mississippi - 


Missouri 

Montana 

New  Jersey.. 
New  Mexico. 

New  York 

North  Carolina 


1952 


North  Dakota 

Oklahoma 

Ore(?on ... 

Pcnnsvlvania.. 
Rhode  Island. 
South  Carolina' 
Tennessee., 

Utah. 

Vermont... 
Virginia... 


Wisconsin. 


5% 

5.5%* 

10%** 

fl.5%  1st  $1,000* 

3%,  2d  $1,000 
)4%  3d  $1,000 
15%  4th  $1,000 

6%,  5th  $1,000 
[8%  on  balance 

Tax  not  in  effect 

2%* 

2%* 

4%* 

4%* 
4% 

6.215% 
6%*» 

fl%  1st  $4,000 
2%,  next  $3,000 
3%  next  $3,000 
4%  next  $5,000 
5%  next  $10,000 
6%  on  balance 
2%* 
3%* 

Tax  not  m  effect 
2%* 
4.5%' 
6% 

[3%,  1st  $3,000* 
1 4%  next  $5,000 
5%  next  $7,000 
l6%  on  balance 
4%*» 
8%» 
4%, 
4% 
4.5% 
3.75%* 
3%* 
4% 
3% 

[2%  1st  $1,000*" 
2.5%,  2d  $1,000 
3%  3d  $1,000 
3.5%  4th  $1,000 
4%.5th  $1,000 
5%f>th$I,000 
6%  on  balance 


3%* 

3%o  1st  $25,0001 

5.2%  on  balance 


No  change 


1%,  1st  $3,000 
2%  2d  $3,000 
3%o  next  $5,000 
4%  next  $14,000 
5%  on  balance 
4% 
4%*' 

3%         .      «    . 
Tax  not  m  effect 

5% 

5.5%* 
10%** 


1956 


'No  change 


Tax  not  in  effect 

2%* 
2%* 
4.5%* 

4%* 

4% 

6.765% 

6.3%,*= 

2%  1st  $5,000 

3%  2d  $5,000 

4%  3d  $5,000 

5%  next  $10,000 

6%  on  balance 

2%* 

3%* 

Tax  not  in  effect 

2%* 

5.5%' 

6% 


No  change 

4%*' 

8%9 

5% 

5% 

4.5% 

3.75% 

3%o* 

3.4%>o 

5% 


■No  change 


3%* 

3.75%  1st  $25,0001 

6 . 5%  on  balance 


No  change 


1960 


^No  change 


4% 

4%*» 

3.75%, 

Tax  not  in  effect 

5% 
4% 
10%** 

1.6%,  1st  $1,000*5 

3.2%  2d  $1,000 

4.3%  3d  $1,000 

5.4%,  4th  $1,000 

6.5%  5th  $1,000 

8 . 6%  on  balance 

Tax  not  in  effect 

3%* 

2%* 

5%  1st  $25,000* 

7%  on  balance 

4%* 

5% 

6.765%, 

7.3%*8 


No  change 


2%* 

3%*        .      „    . 
Tax  not  m  effect 

2%* 
5.5%' 


No  change 


3%* 

5.4%  Ist  $25,000" 

9.36%  on  balance 


No  change 


1963 


No  change 


5.5% 

5% 

3.75% 

5% 

5% 

4% 

5%  to  $25,000 

5.5%  on  balance 

9.5%* 


Tax  not  in  effect 

3%* 

3  5%* 

5%  Ist  $25,000* 

7%  on  balance 

4%* 

5% 

6.765% 

9.3%* 


No  change 


2%* 

5%* 

1.75% 

2%* 

5.5%' 


No  change 


4%*8 

4%*8 

8%9 

6%» 

6% 

6% 

5% 

b% 

5% 

5% 

3.75% 

3.75% 

4%* 

4%* 

5% 

5% 

5% 

5% 

f2%  1st  $i.noo* 

2.,'5%2J  $1,000 

3%  3d  $1,000 

4%  4th  $1,000 

[No  cha 

5%,  .5th  $1,000 

6%,  6th  $1,000 

7%  on  balance 

5%* 

5.4%,  1st  $25,000> 

9.36%  on  balance 


No  chansa 


No  change 


5.5% 

5% 
5% 
5% 

5% 

4% 

5%  to  $25,000 

5 . 5%  on  balance 

10.5%* 


2% 

3%* 

3  5%* 

5%  1st  $25,000* 

7%  on  balance 

4%* 

5% 

6.765% 

10.23%o* 

'2%  1st  $5,000 
3%,  2d  $5,000 
4%  3d  $5,000 
[4.5%  on  balance 

2%* 

4.. 5% 

1.75% 

3%* 

5.:5%' 

6% 


No  change 

4%*» 

6%9 

6% 

6% 

5% 

4% 

4%* 

5% 

5% 


No  change 


•Deduction  for  federal  income  taxes  allowed.  ^  .      .,„   .„„  •    jggg      j  igg3 

>  Rate  is  a  percentage  of  federal  income  tax;  percentage  was  10%  m  1952,  12. 5 /o  m  uao,  i»/o  m  u<j^  auu  ^j^o 

•  15%  credit  ag.ainst  tax  is  included. 

•20%  credit  against  tax  is  included.  .     ,.  .,     ,   .        j-i.j  „„„:„„i.  *o. 

«  75%  of  territorial  dividends  tax  withheld  or  paid  on  certain  dividends  is  credited  against  tax. 

•  Surtax  of  7.5%  of  norma!  tax  is  included.  ,     .     „       j 

•  Credit  against  tax,  baaed  on  property-payroll  formula,  is  allowed. 
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TABLE  XIV 

REVENUE    FROM   CORPORATE    INCOME   TAXES   RELATIVE   TO   TOTAL   TAX    REVENUE 
BY  STATE  FOR  SELECTED  YEARS 


1948 


1949 


Average 
of  '47, 


1960 


Average 
of '60, 
'61,  '62 
ratios 


Alabama.. 

Alaska 

Arizona... 
Arliansas.. 
California. 
Colorado.. 


Connecticut. 

Delaware 

Georgia 

Hawaii 

Idaho 

Iowa 


Kentucky 

Louisiana 

Maryland 

Massachusetts 

Minnesota 


Mississippi.. - 

Missouri 

Montana 

New  Jersey. . 
New  Mexico. 
New  York... 


North  Carolina. 
North  Dakota. . 

Oklahoma 

Oregon 

Pennsylvania... 
Rhode  Island.. - 


South  Carolina. 

Tennessee 

Utah... 

Vermont 

Virginia 

Wisconsin 


(%) 
3.7 

N.A. 
6.9 
4.6 

10.2 
5.1 

14.1 


(%) 
6.0 

N.A. 

11.5 
6.8 
9.9 
6.0 

14.2 


(%) 
N.A. 
N.A. 
11.3 

7.8 
10.1 

6.8 

16.3 


12.1 

N.A. 

8.7 

1.8 

2.9 
6.6 
5.3 
4.6 

N.A. 
12.8 

8.0 

N.A. 

6.7 
N.A. 

2.1 
21.9 

16.8 
3.1 
5.9 
16.5 
16.6 
N.A. 

15.9 
5.4 
5.0 
4.5 
9.9 

20.7 


16.7 

N.A. 

10.8 

2.1 

3.4 
8.6 
6.0 
3.9 

N.A. 

13.5 

8.3 

N.A. 

8.3 
N.A. 

2.6 
23.8 

18.1 
3.8 
6.3 
19.3 
15.6 
16.1 

18.8 
5.4 
5.4 
7.4 
11.6 
24.0 


14.1 

N.A. 

12.2 

2.3 

3.7 
8.7 

N.A. 
6.4 

N.A. 

10.8 

8.9 

N.A. 

8.7 
N.A. 

3.2 
21.5 

19.4 
3.9 
6.3 
20.4 
21.3 
16.7 

20.9 
6.1 
7.0 
7.6 
17.3 
24.3 


(%) 

4.9 
N.A. 

9.9 

6.4 
10.1 

6.0 

14.9 


14.3 

N.A. 

10.6 

2.1 

3.3 
8.0 
5.7 
5.0 

N.A. 

12.4 

8.4 
N.A. 

7.9 
N.A. 

2.6 
22.4 

18.1 
3.6 
6.2 
18.7 
17.8 
16.4 

18.5 
6.6 
5.8 
6.5 
12.9 
23.0 


(%) 
3.5 
6.2 
4.1 
5.6 

11.3 
5.6 

12.9 
10.6 
6.4 
4.5 
8.7 
1.4 

4.1 
8.9 
4.0 
5.9 

N.A. 
11.3 

6.9 
3.2 

7.2 
7.6 

N.A. 

13.1 

11.2 
2.3 
4.4 
10.8 
13.8 


8.0 
7.0 
5.6 
5.1 
10.9 
13.9 


(%) 
3.5 
4.6 
3.5 
6.6 

12.2 
8.4 

12.3 
8.8 
6.2 
4.4 
7.9 
1.7 

4.0 
7.5 
3.7 
5.7 

N.A. 
9.7 

6.4 
3.5 
6.8 
6.8 

N.A. 

13.4 

11.5 
2.4 
5.1 
10.5 
12.8 
9.3 

8.9 
6.8 
6.2 
5.0 
8.3 
12.9 


(%) 
3.2 
5.0 
3.0 
5.8 
12.3 
8.6 

12.2 
8.3 
6.2 
5.5 
7.2 
1.6 

3.9 
6.8 

4.8 

4.9 

N.A. 

8.7 

6.4 
3.1 
6.3 
5.9 

N.A. 
12.8 

10.5 
2.8 
4.7 
10.1 
11.8 


7.3 
6.5 

6.2 
5.0 

8.4 
11.7 


(%) 
3.4 
5.3 
3.5 
6.0 

11.9 
7.5 

12.5 
9.2 
6.3 
4.8 
7.9 
1.6 

4.0 
7.7 
4.2 
5.5 
N.A. 
9.9 

6.6 
3.3 

6.8 
6.8 

N.A. 
13.1 

11.1 
2.5 
4.7 
10.5 
12.8 
9.6 

8.1 
6.8 
6.0 
5.0 
9.2 
12.8 


N.A.:  Comparable  data  not  available. 

DATA:  U.S.  Bureau  of  the  Cen.sus,  Dept.  of  Commerce,  Compendium  of  State  Government  Finances,  Table  5,  for 
years  1947,  1948,  1949,  1960,  1961,  and  1962. 

SOURCE:  Committee  on  the  Judiciary,  State  Taiation  of  Interstate  Commrece,  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  112.  88th  Congress,  2d  Session,  Hoase  Report  No.  1480.  (Wash- 
ington, D.C.,  1964). 


FOOTNOTES  TO  TABLE  XIII— Continued 

'  1%  of  face  value  of  certain  bonds  is  credited  against  tax. 

*  Credit  for  dividends  from  certain  corporations  taxable  in  Oklahoma. 

5  Personalty  tax  is  credited  against  tax,  within  limits. 

'1  Surtax  of  15%  of  normal  tax  is  included. 

"  Add  surtax  equal  to  a  fraction  of  normal  tax  in  each  bracket  starting  with  4th  $1,000. 

DATA:  The  material  in  this  table  is  based  upon  information  made  available  to  the  subcommittee  by  Prentice-Hail,  Inc. 

SOURCE:  Committee  on  the  Judiciary,  Staie  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on  the 
State  Taxation  of  Interstate  Commerce,  Vol.  I,  pp.  105-7.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Wash- 
ington. D.C.,  1964). 
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TABLE  XV 
DIVISION  OF  INCOME  FOR  TAX  PURPOSES,  1929 


Separate 
accounting 

Specific 
allocation 

Factors  in  apportionment  formula 

Income  tax  states 

Property 

Payroll 

Sales 

Other 

Allowed 

No  provision 

None 

Allowed 

None 

/Allowed 

Allowed 

Compulsory 
None 

None 

None 

3 

Allowed 

None 

Allowed 

Allowed 

XI 
X 

Cost  of  production' 

None 

None 

3 

B.  &  Nonb. 
B.  &  Nonb.i 

X 

X2 

X 

X 

X 

X 

Mississippi: 
Manufacturers 

Capital  as3ets;expendituresforlabor. 

Net  cost  of  sales. 

X 

4 

Property,  bills  and  accounts  re- 

None  

B.  &  Nonb. 

3 

None ..-- 

X2 

X 

ceivable,  and  stock  of  other  com- 
panies. 

Business  (payroll,  purchases,  and 

sales). 

8 

X5 

X5 
X 

None 

Property  and  sales. 

B.  &Nonb.. 

X 

X 

Manufacturing  costs. 

2  A  one°-fartor  formula  based  on  sales  is  used  for  certain  nonmanufacturing  ai-d  nonmercantile  companies. 

•Statute  was  enacted  in  1929  and  gave  the  tax  administrator  authority  to  determine  the  methods  ot  mcome  division. 

No  information  is  available  as  to  what  methods  were  used  in  1929. 
5  ManXc ture^r^b'south  Carolina  use  only  the  property  factor;  companies  engaged  only  in  selling  in  South  CaroUna  use 

the  sales  factor;  other  companies  use  both  factors. 
B.  &  Nonb.:  Specific  allocation  of  both  business  and  nonbusiness  items. 
DATA:  (1)  1929  Proceedings,  National  Tax  Association,  pp.  163-80;  (2)  National  Industrial  Conference  Board,  State 

and  Local  Taxation  of  Business  Corporations,  pp.  80-81  (1931). 
SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Specia  Subcommittee  on 

the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  1 14.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Wash 

ington,  D.C..  1964). 


employed  were  tlie  "Massachusetts  formula"  of  property,  payroll  and 

col  po 

The  pattern  of  apportionment  formulas  used  by  the  various  states 
has  changed  markedly  since  1929.  As  Tables  XVI  and  XVII  show 
the  property  payroll,  sales  formula  has  increased  in  adoption  from  2  ot 
17  states  in  1929  to  26  of  38  states  in  1963.  This  is,  of  course,  the  for- 
mula presently  used  by  California.  ,  . 

These  tables  mask  the  differences  in  the  income  division  provisions 
of  the  several  states.  While  many  states  use  the  same  apportionment 
formula,  definitions  vary  widely.  This  is  brought  out  clearly  m  Table 
XVIII  in  the  case  of  ' '  sales. "  ^  i 

California  assigns  sales  to  the  state  if  the  sales  result  from  employee 
activitv  in  the  state.  Other  fre(iuently  used  standards  are  the  sales 
orio-in^and  the  sales'  destination.  When  the  origin  standard  is  used, 
sales  are  assigned  to  the  state  if  the  goods  are  located  m  the  state 
at  the  time  of  the  sale.  Under  the  destination  definition,  sales  are 
assigned  to  a  state  if  they  are  shipped  into  the  state  or  delivered  to 
customers  in  the  state. 


TAXATION   OF   CORPORATE   INCOME   IN    CALIEOKNIA 


55 


TABLE  XVI 
DIVISION  OF  INCOME  FOR  TAX  PURPOSES,  1963 


Separate 
accounting 

Specific 
allocation 

Factors  in  apportionment  formula 

Income  tax  states 

Property 

PayroU 

Sales 

Other 

Alabama 

Preferred... 
Preferred... 

Allowed 

Allowed 

Allowed 

None 

None 

Allowed 

Allowed 

Allowed 

Allowed 

Allowed 

Allowed  .... 

Allowed 

Allowed 

Allowed 

Allowed 

Allowed 

Allowed 

Allowed 

Preferred... 

AUowed 

Allowed 

Allowed 

Preferred... 

/None 

Allowed 

Allowed 

AUowed 

AUowed 

AUowed^ 

Allowed 

Preferred... 

/AUowed 

AUowed 

AUowed 

Allowed 

AUowed 

Nonb 

Nonb 

B.&Nonb.. 

Nonb 

B.&Nonb.. 
B.&Nonb.. 
B.&Nonb.. 
B.&Nonb.. 
Nonb. 

X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X2 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

Manufacturing  costs' 

Alaska 

California.. 

Colorado 

District  of  Columbia 

Georgia 

X 
X 
X 
X 

Inventory 

B.&Nonb.. 
B.&Nonb.. 

None 

B.&Nonb.. 

Nonb 

Nonb 

B.&Nonb.. 
B.&Nonb.. 
B.&Nonb.. 
B.  &Nonb.3 
B.&Nonb.. 

X 
X 
X 

Idaho _.  - 

Indiana 

Iowa 

X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 
X 

Maryland.. . 

Massachusetts 

Mississippi .. 

Manufacturing   assets;   manufac- 
turing payroU 

Missouri 

Nonb 

None 

B.&Nonb.. 

None 

B.  &Nonb.. 
B.  &Nonb.- 
B.&Nonb.. 
B.&Nonb.. 
B.&Nonb.. 

None 

B.&Nonb.. 

B.  &  Nonb.' 

B.&Nonb.. 

None 

B.&Nonb.. 
Nonb 

X 
X 

X 
X 

New  Mexico -. 

4 

New  York: 
Investment  income 

/ 

Investment  capital  in  securities 

Business  income 

North  Carolina.. 

\     X 
X 
X 

X5 

X 
X 
X 
X 

X 
X 
X 
X 

X 

X 

X 
X 

North  Dakota _.. 

Business  (payroU,  purchases,  sales) 
Expenditures* 

X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 

X8 
X8 

X 
X 
X 
X 

Oregon 

Pennsylvania     . 

Rhode  Island . 

Tennessee: 
Manufacturers 

Manufacturing  costs 
Sales  through  Tennessee  office  or 
agency 

Utah 

Vermont- _     . 

Manufacturing  costs' 

'  Manufacturers  only. 

2  Only  for  taxpayers  whose  principal  activity  in  Hawaii  is  seUing. 

'  Plus  income  from  business  conducted  wholly  within  or  without  Minnesota. 

■•  Indefinite. 

5  Option  to  certain  firms  to  use  only  sales  ratio. 

*  For  franchise  tax  only. 

'  Allocation  made  only  out  of  Tennessee. 

'  Both  manufacturers  and  merchants  use  a  factor  representing  sales  to  Tennessee  customers. 

Nonb.:  Specific  allocation  of  nonbusiness  items  only. 

B.  &  Nonb.:  Specific  allocation  of  both  business  and  nonbusiness  items. 

DATA:  Division  of  Income  Summaries,  appendix  J. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 

the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  pp.  116-117.  88th  Congress,  2d  Session,  House  Report  No.  1480. 

(Washington,  D.C.,  1964). 
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TABLE  XVII 
APPORTIONMENT  FORMULAS  IN  USE  1929,  1953,  1963 


Property,  pajToU,  sales 

Property,  manufacturing  costs,  sales 

Property,  sales 

Sales 

Cost  of  production - 

Property - 

Property,  business  (pajToll,  purchases,  sales) ---- 

Property,  bills  and  accounts  receivable,  and  stock  of  other 

companies 

Net  cost  of  sales 

Capital  assets,  expenditures  for  labor 

Property  and  sales 

Manufacturing  costs,  sales 

Marketing  costs,  sales - 

Property,  manufacturing  costs 

Property,  payroll -,,---"1 

Manufacturing  assets,  manufacturing  payroll,  sales. 

Property,  expenditures,  sales 

Inventory,  payroll,  sales.------ 

Investment  capital  in  securities — 

Property,  sales  to  in-state  buyers,  sales  from  in-state  offices 


Number  of  states  using  each  formula 


1929 


1953 


1963 


DATA-  (1)  Division  of  Income  Summaries,  appendix!;  (2)  P-H  State  and  Local  Taxes  A«  State  Tax  Guide  If  1046 
(Sept.  1953);  (3)  1929  Proceedings,  National  Tax  Association,  pp.  163-80.  .,01, 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  SP^wal  Subcomm^ 
the  State  Taxation  of  Interstate  Commerce.  Vol.  I,  p.  119.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Wash 
ington,  D.C.,  1964). 

There  are  additional  standards  used  in  assigning  sales  but  these  are 
three  of  the  most  important  ones.  It  is  apparent  that  these  three  sales 
definitions  are  not  mutually  exclusive.  There  is  ample  opportunity  tor 
a  given  sale  to  be  taxed  once,  twice  or  not  at  all  depending  on  the  loca- 
tion of  the  origin  of  the  sale,  the  destination  of  the  sale  and  the  loca- 
tion of  the  relevant  sales  activity.  It  is  precisely  this  type  of  jurisdic- 
tional conflict  and  multiple  taxation  which  has  led  to  the  current  de- 
mand for  federal  legislation  in  this  field.  AAHiile  it  would  be  diiheult 
to  select  one  of  these  standards  as  "better"  than  the  others  on  theo- 
retical grounds,  it  seems  clear  that  uniformity  m  this  area  is  most 
desirable.  If  the  several  states  all  agree  on  one  standard,  this  will  be 
a  better  solution  than  the  present  situation  no  matter  which  standard 

is  decided  upon.  j    j.-     4.- 

At  present  there  is  a  marked  movement  toward  the  destination 
sales  standard.  One  reason  for  this  may  be  the  fact  that  this  is  the 
standard  contained  in  the  Uniform  Division  of  Income  for  Tax  Pur- 
poses Act  (UDITPA)  which  was  approved  by  the  N^ational  Confer- 
ence of  Commissioners  on  Uniform  State  Laws  (NCCUSL)  m  1957. 
This  act  has  been  adopted  verbatim  by  Kansas,  with  minor  variations 
by  Alaska  and  Arkansas,  and  with  major  variations  by  South  Carolina 
and  Virginia.  In  addition,  Indiana  and  Oregon  appear  to  have  followed 
the  UDITPA  sales  standard  at  least  to  some  degree. 

The  destination  standard  has  at  least  two  advantages.  In  the  case  of 
California,  these  advantages  could  only  be  realized  by  applying  the 
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TABLE  XVIII 
STANDARDS  USED  IN  ASSIGNING  SALES,  1955-1963 

Types  of  standard  are  indicated  by  initials  as  explained  in  key  below 


1955 
Sept.  13 


1957 
Aug.  6 


1958 
May  6 


1959 
Mar.  3 


1959 
Nov.  4 


1960 
Apr.  1 


1963 
Nov.  1 


Alabama.. 

Alaska 

Arizona... 
Arkansas.. 
California. 


SO.O.D 


SA 


SO.O.D  SO,0,D  SO,0,D 

Sales  not  used  in  allocation 


SA 


SA 


Colorado 

Connecticut 

Delaware 

District  of  Columbia 
Georgia 


Hawaii.. 
Idaho... 
Indiana. 
Iowa 


SA 


SA        I         SA 

STo  detail  as  to  sales  standarc 

SA  SA 


D 

D 

SO 

SO 

—  No  tax  — 

D 

D 

D 

D 

D 

D 

P/A 

P/A 

D 
SO 
D 
D 
D 


D 
SO 
D 
D 
D 


Kentucky. 
Louisiana. 


Maryland 

Massachusetts. 

Minnesota 

Mississippi 


Missouri 

Montana 

New  Jersey 

New  Mexico 

New  York 


D  D 

P/A  P/A 

No  tax  ■ 


SA 


D 
D 

SA 


SA 

D 
SO 
D 
D 
D 

D 
0,P/A 


SA 

D 

SO 
D 
D 
D 

D 

0,P/A 


D 

SO 

SO 
D 

SO 

so 
so 

P/A,IS 


North  Carolina. 
North  Dakota.. 

Oldahoma 

Oregon 

Pennsylvania. . . 

Rhode  Island... 


South  Carolina. 

Tennessee 

Utah 

Vermont 

Virginia 

Wisconsin 


SO 
S0,0 

D 

SO 
SO.SA 

SO 

SO.SA 

D,SO,SA 

D,SO 


D 

SO,0,D 

D 

SA.D 

SO.SA 

SO 

SO.SA 

D,SO,SA 

D,SO 


No  detail    — 

0,S0      I      o,so 
SO  so 


D,0  D,0 

0  0 

so  D,0 

No  detail  as  to  sales  standard  - 
0  0  0 


so 

D 


SO 

SO 

SO 

P/A,IS 


D 
D 

SO 
D 

SO 
SO 

so 

P/A,IS 

D,0 

SA.IS 
D,0 


D 

SO,D 

D 

SA,D 
SO.SA 

SO 

SO.SA 

D.SO.SA 

D.SO 

0 
0,S0 
SO 


D 

SO,D 
D 

SA,D 
SO.SA 

SO 

SO,SA.P/A 

D,SO,SA 

D.SO 

0 
O.SO 
SO 


D 
SO,D 

D 
SA.D 
SO.SA 

SO 

SO,SA,P/A 

D.SO.SA 

D,SO 

0 

0,S0 

SO 


0 

D 

SO,D 

D 

D 
SO.SA 

SO 

D 
D,SO 
D,SO 

0 
0,S0 
SO 


S0,0 
D 
SA 
D 
SA 

D 
SO 
D 
D 
D 

D 
0,P/A 
D 
D 
D 

D,SO 
D 

SO 

SO 

SO 

P/A,IS 

D,0 

SA,IS 
D,0 


D,0 

D 
SO,D 

D 

D 
SO.SA 

D,SO,SA,0, 
P/A 

D 
D,SO 
D,SO 

0 

D 

SO 


KEY: 

D — Destination  (sales  assigned  to  state  if  shipped  into  or  delivered  to  customers  in  the  state). 

0 — Origin  (sales  assigned  to  state  if  goods  are  located  in  the  state  at  time  of  the  sale). 

SO — Sales  oflice  (sales  assigned  to  state  if  arising  from  negotiations  through  an  office  or  other  place  of  business  in 
the  state). 

SA — Sales  activity  (sales  assigned  to  state  if  resulting  from  employee  activity  in  the  state). 

P/A — Place  of  acceptance  (sales  assigned  to  state  if  made  in  response  to  orders  accepted  in  the  state). 

IS — Intrastate  shipment  (sales  assigned  to  state  if  shipped  from  a  point  within  the  state  to  another  point  within  the 
state). 

Note:  These  definitions  are  highly  generalized  and  are  designed  only  to  show  the  orientation  of  the  standard. 
DATA:  The  material  in  this  table  is  based  upon  information  made  available  to  the  subconmiittee  by  Prentice-Hall, 

Inc. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  pp.  120-1.  88th  Congress,  2d  Session,  House  Report  No.  1480. 
(Washington,  D.C.,  1964). 
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destination  standard  to  the  franchise  tax  as  well  as  the  corporate  in- 
come tax.  First,  if  a  locally  based  manufacturer  with  a  significant 
amount  of  sales  outside  the  state  is  allowed  to  attribute  his  sales  by 
destination,  the  state  is  able  to  offer  him  a  lower  tax  bill  than  he 
would  have  under  an  origin  test,  or  a  sales  activity  test  where  his  sales 
activity  is  in  California.  Second,  under  a  destination  standard,  the 
state  not  only  allows  locally  based  industry  to  apportion  out,  it  also 
attributes  to  itself  income  from  sales  destined  into  the  state  from  manu- 
facturers based  elsewhere. 

An  estimate  has  been  made  of  the  effect  on  tax  revenue  of  a  change 
from  the  present  California  formula  to  a  three-factor  formula  based 
on  destination  as  well  as  certain  other  formulas.  These  estimates  are 
shown  in  Table  XIX. 


TABLE  XIX 
CALIFORNIA:   EFFECTS   OF   VARBOUS   APPORTIONMENT   FORMULAS 

Estimated    income  tax   base   of   manufacturing    and    mercantile   corporations,   and    esti- 
mated revenue  from  these  corporations,   under  four  apportionment  formulas 


State  formula 

Two-factor  fortoula 

Three-factor  formula  (destination). 
Three-factor  formula  (origin) 


Estimated  tax  base  and  revenue 
in  thousands  of  dollars 


Tax  base 


2,193,564 
2,185,630 
2,248,336 
2,199,882 


Tax  revenue 


120,646 
120,210 
123,658 
120,994 


Relative  sizes  of  tax  base 
under  four  formulas 


As  percent  of 

base  under 

State 

formula 


100 
99.6 
102.5 
100.3 


As  percent  of 

base  under 

two-factor 

formula 


100.4 
100 
102.9 
100.7 


SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  Vol.  II,  p.A482.  88th  Congress,  2d  Session,  House  Report  No.  1480. 
(Washington,  D.C.,  1964). 


According  to  these  estimates,  the  use  of  a  destination  sales  standard 
would  result  in  a  2|  percent  increase  in  California  tax  revenue  from 
this  source.  The  tax  base  and  tax  revenue  figures  shown  in  this  table 
are  highlv  unrealistic.  They  are  based  on  the  use  of  the  federal  in- 
come definition  and  on  1958  income  data.  However,  these  qualifications 
only  affect  the  absolute  magnitude  of  the  figures,  not  the  relative  fig- 
ures. The  data  are  perfectly  consistent  internally  and  therefore  the 
percentage  figures  can  be  taken  to  be  reasonably  accurate.  (It  appears 
that  the  effect  of  P.L.  86-272  was  considered  in  making  this  estimate. 
This  is  implicit  in  the  discussion  of  the  estimates  in  the  study  cited  but 
it  is  not  actually  stated.) 

Adoption  of  the  destination  .standard  for  the  sales  factor  of  the  ap- 
portionment formula  would  have  thus  two  important  effects  m  Cali- 
fornia: It  would  increase  tax  revenue  and  it  would  represent  an  im- 
portant step  toward  uniformity. 

The  ''nexus  standards"  for  state  income  taxes  imposed  on  foreign 
corporations  vary  widely  from  one  jurisdiction  to  another.  What  one 
state  considers  a  taxable  nexus  is  ignored  by  another  state  and  vice 


TAXATION  OF   CORPORATE   INCOME   IN   CALIFORNIA  59 

versa.  The  types  of  contacts  with  the  various  taxing  states  which 
are  considered  sufficient  to  require  a  corporation  to  file  a  return  for 
a  tax  on  or  measured  by  net  income  are  shown  in  Chart  I. 

In  all  cases  the  corporation  is  assumed  to  have  a  place  of  business, 
including  a  factory,  warehouse  and  sales  office,  outside  the  taxing  state 
and  to  ship  goods  regularly  by  mail  or  common  carrier  into  the  taxing 
state. 

The  diversity  among  the  several  states  in  the  circumstances  which 
the  tax  administrators  consider  sufficient  to  create  tax  liability  is 
striking.  Not  one  of  the  activities  considered  was  universally  agreed 
upon  as  sufficient  to  create  tax  liability.  On  the  other  hand,  while  many 
of  the  listed  activities  provide  an  extremely  weak  basis  for  jurisdic- 
tional claims,  each  of  the  listed  activities  is  considered  the  basis  for 
jurisdiction  by  at  least  one  state.  In  fact,  most  of  them  are  con- 
sidered to  indicate  taxable  nexus  b}"  several  states. 

The  standards  used  to  assign  sales  in  the  several  states  are  sum- 
marized in  Table  XX.  As  can  be  seen,  destination  is  by  far  the  most 
common  standard. 

The  circumstances  in  which  a  corporation  based  in  the  taxing  states 
is  allowed  to  apportion  its  income  to  other  states  are  shown  in  Chart  2. 

This  chart  summarizes  the  results  of  a  questionnaire  sent  to  the 
tax  administrators  of  the  various  states  concerned.  In  each  case  the 
administrator  was  asked  to  assume  that  a  company  had  a  place  of 
business,  including  a  factory,  warehouse,  and  sales  office  in  the  ad- 
ministrator's state,  and  shipped  goods  regularly  by  mail  or  common 
carrier  to  another  state.  The  administrators  were  not  asked  to  distin- 
guish between  the  rules  governing  eligibility  to  apportion  and  the  ap- 
portionment rulas  themselves.  Each  position  represented  on  the  chart 
therefore  indicates  a  result  reached  b}'  applying  both  the  eligibility 
rules  and  the  apportionment  rules.  It  should  be  noted  that  under  the 
California  standard  of  "sales  activity,"  if  salesmen  are  regularly  soli- 
citing orders  in  the  other  state,  even  if  they  do  not  have  authority  to 
accept  them,  this  bj'  itself  is  sufficient  to  permit  apportionment. 

On  the  other  hand  if  sale.s  are  obtained  through  telephone  or  mail 
orders  without  salesmen  in  the  other  state,  apportionment  is  only 
permitted  if  a  stock  of  raw  materials  is  stored  in  the  other  state;  or 
there  is  an  administrative  office  in  the  other  state ;  or  there  is  a  research 
facility,  for  company  use  only,  in  the  other  state. 

If  sales  are  obtained  through  independent  contractors  with  offices 
accepting  orders  in  the  other  state  on  the  corporation's  behalf  then 
California  permits  apportionment  of  income  if  there  are  goods  in  the 
other  state  consigned  to  customers  or  if  there  are  "missionary  men" 
in  the  other  state  creating  demand  for  the  corporation's  products.  Of 
course  the  "missionary  men"  can  easilv  be  considered  as  a  "sales  ac- 
tivity." 

The  differences  between  states  with  apparently  similar  standards  can 
be  seen  in  Chart  2.  Both  California  and  Arizona  have  a  sales  ac- 
tivity standard,  but  California  permits  apportionment  in  12  more  situ- 
ations than  Arizona  does. 
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This  chart  indicates  the  types  of  contacts 
with  the  various  taxing  states  which  we 
considered  sufficient  to  reciuire  a  corpora- 
tion to  file  a  return  for  a  tax  on  or  meas- 
ured by  net  income,  in  all  cases  the  corpora- 
tion is  assumed  to  have  a  place  of  business, 
including  a  factory,  warehouse,  and  sales 
office,  outside  the  taxing  state  and  to  ship 
goods  regularly  by  mail  or  common  carrier 
into  the  taxing  state. 

"if"  opposite  an  activity  described  be- 
low indicates  that  the  activity  is  considered 
by  the  state  tax  administrator  to  be  suffi- 
cient contact  with  his  state  to  require  the 
corporation  to  file  a  return. 

"D"  indicates  that  the  administrator 
considers  the  activity  to  be  insufficient 
contact  to  require  the  filing  of  a  return. 

The  absence  of  a  symbol  indicates  that 
no  answer  was  provided  in  response  to  the 
subcommittee's  inquiry. 
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Chart  3  compares  nexus  and  "reverse  nexns"  for  foreign  corpora- 
tions in  the  several  states.  As  can  be  readily  seen,  there  are  a  great 
many  inconsistencies  in  the  treatment  of  nexus  and  "reverse  nexus." 
Quite  often  an  activity  that  is  the  basis  for  a  jurisdictional  claim  is  not 
considered  sufficient  grounds  for  apportionment  of  income  and  vice 
versa. 

In  California,  the  only  inconsistencies  are  those  in  which  an  activity 
is  not  considered  the  basis  for  the  requirement  of  filing  of  a  return,  but 
it  is  sufficient  to  allow  apportionment  of  income.  These  activities  are : 
salesmen  regularly  soliciting  orders  in  the  state  (without  authority  to 
accept  unless  otherwise  indicated)  and  no  other  activities;  displaying 
goods  at  space  leased  occasionally  and  for  short  terms;  telephone  an- 
swering service  in  the  state  with  local  directory  listing;  salesman  re- 
siding in  the  state  using  homes  for  maintaining  records  only;  cor- 
poration qualified  to  do  biLsiness  in  the  state;  occasional  or  regular 
C.O.D.  shipments  into  the  state;  occasional  or  regular  security  interest 


TABLE  XX 
STANDARDS  USED  TO  ASSIGN  SALES  IN  EACH  OF  TKE  STATES 


Destination 

Sales 
ofSce 

Sales 
activity 

Origin 

Place  of 
acceptance 

Intrastate 
shipments 

X 

X 
X 

X 
X 

Alaska          _              

X 

X 
X 

Arizona. 

x 

Colorado 

x 

X 

Connecticut - 

X 
X 
X 
X 

Hawaii _- 

Idaho 

X 
X 
X 
X 
X 

X 

X 
X 
X 

Iowa 

Kansas -  -  . 

Kentucky 

Maryland 

Massachusetts 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 

X 
X 

X 
X 

X 

X 

X 
X 

X 

X 

X 
X 

North  Dakota _ 

Oklahonia    -     _  _ 

Rhode  Island 

South  Carolina 

X 
X 
X 
X 

Utah.. 

X 

X 

Wisconsin 

1  New  Mexico  authorizes  apportionment  by  formula  but  prescribes  no  specific  formula.  Although  the  return  form  sug- 
gests a  three-factor  formula,  with  "gross  income"  as  one  factor,  no  standard  for  assigning  gross  income  to  New  Mexico 
is  specified. 

DATA:  Division  of  Income  Summaries,  Appendix  J. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  Vol.  I,  p.  182.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Wash- 
ington, D.C.,  1964). 
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retained  in  goods  sold ;  and  occasional  or  regular  maintenaiiee  of  ears 
in  the  state  owned  by  the  corporation  and  used  b}"  salesmen. 

One  would  think  that  if  these  activities  are  sufficient  to  permit  ap- 
portionment of  income,  they  should  also  be  sufficient  grounds  for  a 
jurisdictional  claim.  If  sufficient  nexus  does  not  exist  to  support  a  jur- 
isdictional claim,  it  is  difficult  to  see  how  apportionment  can  be  sus- 
tained. 

A  Two-facfor  Formula? 

The  foregoing  is  based  on  the  Congressional  investigation  and 
study.  Another  study  of  this  problem,  by  Charles  E.  Ratiili,  Jr.,  also 
merits  careful  attention  in  Calif ornia.-''-'^  The  question  is  whether  ' '  sales ' ' 
should  be  by  origin  or  destination.  Ratlitf  notes  that  limitations  on  a 
state's  powers  come  under  the  due  process  clause  and  the  commerce 
clause.  A  tax  imposed  on  the  privilege  of  engaging  in  interstate  com- 
merce is  unconstitutional  but  a  fairly  apportioned  tax  levied  directly 
on  the  net  income  of  a  business  engaged  in  interstate  commerce  and 
measured  by  income  is  constitutional.  He  notes  that  the  National  Com- 
mission on  Uniform  State  Laws  recommended  the  destination  basis  for 
tlie  sales  factor,^^  and  for  the  following  reasons  : 

"(1)  with  the  origin  basis  the  sales  factor  tends  to  duplicate 
the  property  and  payroll  factors;  (2)  with  the  destination  basis 
there  is  less  opportunity  for  manipulation  of  sales  operations 
merely  for  tax  avoidance;  (3)  some  recognition  should  be  given 
the  state  providing  the  market. ' ' 

The  author  argues  for  the  two-factor  formula.  He  states  that  income  is 
produced  by  human  effort  and  the  use  of  land  and  capital,  not  by 
selling  and  purchasing  except  to  the  extent  that  human  effort  and 
property  are  involved.  He  states  that  inclusion  of  the  sales  factor  gives 
a  disproportionate  weight  to  the  property  and  labor  involved  in 
sales.  It  should  be  noted  that  this  argument  is  along  the  lines  of  the 
contribution-to-income  approach.  If  one  really  wants  to  trace  the  con- 
tributions to  income  in  a  multiproduct,  multifactor  firm  he  has  an 
unbelievable  problem  in  partial  derivatives  since  the  marginal  pro- 
ductivitj'  of  the  factors  must  be  determined. 

In  1957  North  Carolina  changed  from  the  two-factor  formula  to  a 
three-factor  (properly,  payroll,  destination-sales)  formula.  Early  ex- 
perience indicates  that  taxes  were  reduced  for  North  Carolina  manu- 
facturers selling  nationally  and  increased  for  foreign  manufacturers 
selling  in  North  Carolina.^-'*  North  Carolina  experience  indicates  that 
the  new  formula  produces  wider  fluctuations  in  yield  over  the  cycle 
than  the  old  formula. ^*^ 

In  attacking  the  sales  factor  the  author  states  :  ^' 

"In  fact,  with  a  sales  factor  included  in  the  formula,  the  labor 
and  property  devoted  to  selling  are  allocated  once  in  the  payroll 
and  property  factors,  and  then  the  sales  factor  in  effect  allows 
them  to  be  counted  again,  at  a  much  heaAder  weight.  The  sales 

^  Charles  E.  Ratliff,  Jr.,  Interstate  Apportionment  of  Business  Income  for  State  In- 
come Tax  Purposes   (Chapel  Hill:  University  of  North  Carolina  Press,   1962). 
^*Il}id.,  p.  22. 
^Ibicl.,  p.  67-68. 
^  Ibid.,  p.  81. 
^Ibid.,x>-^3. 
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factor  may  also  be  condemned  on  the  economic  grounds  that  it 
interferes  with  the  allocation  of  resources,  increasing  the  real 
•  cost  of  goods,  by  inducing  firms  to  manipulate  their  selling  opera- 
tions for  tax  advantages  and  by  imposing  upon  them  more  work 
in  compliance."  (Emphasis  added.) 

This  is  a  fairh^  weak  argumeiit.  It  is  difficult  to  imagine  how  a  firm 
is  going  to  manipulate  its  selling  operations  for  tax  advantages. 
Usually  we  consider  that  the  firm  has  certain  markets  and  sells  in  those 
markets  in  accordance  with  the  cost  and  demand  conditions  holding 
at  the  moment.  One  can  much  more  easily  see  a  firm  changing  the  loca- 
tion of  a  plant  or  warehouse  for  tax  purposes  than  obtaining  tax 
advantage  from  rearranging  its  markets.  It  would  appear  also  that 
the  three-factor  formula  was  designed  to  determine  what  percentage 
of  the  operations  of  a  firm  can  equitably  be  attributed  to  a  certain 
state.  Elimination  of  the  sales  factor  would  cause  the  foreign  firm 
with  no  property  or  payroll  in  the  state  to  obtain  a  tax-exempt  advan- 
tage oyer  the  domestic  producer  in  the  state  market. 

Eatliff  states  that  the  sales  factor  cannot  be  included  under  the 
eontribution-to-income  approach  but  he  admits  that  a  destination-sales 
factor  may  be  justified  under  the  burden- of -tax  approach.^s  jjg  attacks 
the  burdeu-of-tax  approach  because  he  maintains  that  we  cannot  esti- 
mate the  distribution  of  the  burden  to  any  degree  of  precision.  He  is, 
of  course,  open  to  the  same  criticism  with  the  contribution-to-income 
approach  due  to  the  complex  nature  of  the  marginal  products  involved. 

It  should  be  noted  that  the  foreign  corporation  with  sales  in  a  state 
enjoys  the  protection  of  the  laws  and  the  services  of  the  state  and  the 
state  is  justified  in  demanding  that  the  corporation  contribute  its 
equitable  share  to  the  upkeep  of  the  state  in  which  its  market  is  lo- 
cated. To  exclude  the  destination-sales  factor  in  favor  of  a  two-factor 
formula  Avould  be  to  give  the  foreign  corporation  a  substantial  advan- 
tage over  the  California  corporation  in  the  California  market. 
The  long-run  effect  of  this  could  only  be  to  increase  the  number  of 
California  corporations  locating  in  Nevada. 

Ratlifi:  argues  that  the  lack  of  uniformity  in  state  laws  operates 
as  a  burden  upon  the  economy  because  of  the  increased  cost  of  both 
enforcement  and  compliance. ^^ 

In  conclusion,  Ratliff  recommends  that  the  federal  government 
establish  a  uniform  two-factor  formula.**^  We  must  point  out,  how- 
ever, that  26  states  have  the  three-factor  sales-destination  formula. 
It  would  cause  a  much  greater  dislocation  of  state  finances  than  would 
standardization  along  prevailing  lines.  In  California,  even  more  in- 
come would  be  lost  by  the  fact  that  Ratliff  recommends  standardiza- 
tion on  the  Federal  Tax  Code  definition  of  income  which  is  much 
narrower  than  the  California  income  definition. 

The  propertj^-payroU-sales  factor  can  be  justified  on  economic 
grounds  as  allocating  to  the  state  that  portion  of  the  unitary  business 's 
income  for  tax  purposes  as  corresponds  with  the  business 's  operations 
in  that  state.  Here  the  corporation,  like  the  individual,  is  treated  as 
a  unitary  entity.  The  source  of  the  income  is  not  considered,  only  the 

^^Ihid.,v-  98. 
39  7&id.,  p.  101. 
*»/6id.,  pp.  106-108. 
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TDerceiitase  of  the  operations  that  falls  withm  the  particular  state. 
The  ability  to  pay  is  determined  by  the  amount  of  corporate  income. 
The  state  of  jurisdiction  is  determined  by  the  location  of  the  various 
operations  The  destination-sales  factor  operates  to  offset  the  disadvan- 
tage that  domestic  corporations  would  have  vis-a-vis  foreign  corpora- 
tions in   the   California  market   and  to  block   a   rather   obvious  tax 

avoidance  loophole.  ^   -   .       4.  *^n^,.r  n,i 

Some  data  from  this  study  that  are  of  general  interest  follow  m 

Charts  4,  5  and  6. 

A  Single  Factor  Formula? 

A  recent  decision  of  the  U.S.  Supreme  Court  has  even  held  valid  a 
sin-le-factor  unapportioned  tax.  It  sustained  the  State  of  Washington  s 
tax"  on  the  privilege  of  doing  business  in  the  state.  The  tax  was  meas- 
ured by  the  compauv's  gross  wholesale  sales  of  motor  vehicles    parts 
and  accessories  sold  in  the  state.  The  state  superior  court  had  held  that 
the  presence  of  a  branch  office  in  Seattle  subjected  some  of  the  com- 
pany's transactions  to  the  tax,  but  application  of  the  tax  to  the  re- 
mainder would  be  repugnant  to  the  commerce  and  due  process  clauses 
of  the  U.S.  Constitution.  The  state  supreme  court  reversed,  holding 
that  all  the  companv's  transactions  were  subject  to  taxation.  The  U.S. 
Supreme  Court,  affirming  the  state  supreme  court,  declared  that  it  was 
well  established  that  state  taxation  of  a  business  measured  by  gross 
receipts  is  constitutional  if  it  is  fairly  apportioned.  The  company  mam- 

CHART  4 

RANKiNG  OF  THE  i/V\PORTA^3CE  OF  FACTORS  OF  31  FIRMS  MAKING 
LOCATION  DECISIONS 


Factor 


Markets 

Manpower 

Momentum  ot  early  start 

Materials 

Building  construction  costs -i--C,"' 

Manufacturing  space  immediately  available. - 

Transportation  facilities 

Land  cost  and  availability 

Power  and  fuel 

Living  conditions 

Capital  availability 

Climate 

Unionization  of  labor 

Water  supply ---: 

Diversification  for  national  defense 

Complementary  industries 

Service  industries 

Waste  disposal.- 

Educational  systems 

Taxes,  local - 

Financial  aids 

Taxes,  state 

Personal  reasons 

Religious  and  cultural  advantages.. 

Certainty  of  government  policy 

Recreational  facilities --- 


Number  of  corporations  assigning  specified  ranks 


12       3       4 


Totals. 


6       7 


28 


14      12 


questionnaire. 
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CHART  5 
RANKS  OF  FACTORS  IN  LOCATION  DECISIONS  OF  FIVE  FIRMS 


Firm* 

Factor 

A 

B 

C 

D 

E 

Building  construction  costs 

1 

2 
3 

4 

5 

6 

8 
9 

2 

6 

1 

4 
5 
3 

3 
1 
6 

4 
2 

4 

9 
8 
6 

5 

I 
3 

13 

2 

12 
11 
10 

14 

3 
10 

Capital  availability 

Climate 

Diversification  for  national  defense 

Educational  systems .. 

Financial  aids _ 

4 
5 
6 
1 

Land  cost  and  availability 

Living  conditions 

Manpower . 

Markets 

Materials 

Momentum  of  early  start . 

Power  and  fuel 

Service  industries 

Taxes,  local 

9 
8 

Taxes,  state 

Transportation 

Certainty  of  government  policy 

Unionization  of  labor 

2 

Waste  disposal 

Water  supply... 

•  All  firms  are  manufacturers:  A,  D,  and  E,  electrical  machinery  and  equipment;  B,  machinery  other  than  electrical; 
L,  textile  mill  products. 

SOURCE:  Charles  E.  RatUff,  Jr.,  Interstate  Apportionment  of  Business  Income  for  State  Income  Tax  Purposes,  p.  75. 
University  of  .North  Carolina  Press,  (Chapel  Hill:  1962),  based  on  data  obtained  from  individual  corporations  by 
questionnaire. 

tainecl  district  mauagers  and  service  representatives  in  the  state  and 
headquarters  personnel  made  personal  visits  to  the  state.  The  court 
found  that  ''the  bundle  of  corporate  activity  ...  .so  enmeshed  in 
local  connections"  was  sufficient  to  justify  the  state's  finding  that  thev 
were  a  sufficient  basis  for  the  levy  of  a  tax.  Even  though  the  tax  was 
unapportioned  in  the  usual  sense,  the  court  did  not  declare  it  consti- 
tutionally inpermissible  in  view  of  the  fiiidings  of  the  state  supreme 
court.  The  company  had  argued  that  it  might  be  subjected  to  multiple 
taxation  on  the  same  sales  because  of  its  manufacturing  and  service 
connections  in  other  states  which  handled  Washington-bound  products. 
The  court  answered  this  by  saying  that  the  company  had  not  actually 
demonstrated  that  this  was  the  case.  The  four  dissenters  were  concerned 
with  the  fact  that  failure  to  apportion  would  result  in  multiple  taxa- 
tion of  the  same  sales  where  commercial  activity  in  several  states, 
resulted  in  a  sale  in  one  of  them ;  or  that  the  majority  decision  would 
mean  that  states  would  be  permitted  to  tax  wholly  interstate  sales  by 
any  company  selling  through  local  agents  or  traveling  salesmen.^^  This 
decision  aggravates  the  need  for  an  interstate  compact  or  Congressional 
or  Constitutional  action. 

California  will  have  to  watch  future  Congressional  action  closely  in 
order  to  protect  its  corporation  franchise  tax  base.  Yet,  it  is  clear  that 
there  is  an  urgent  need  for  more  uniformity  among  the  states  in  the 
taxation  of  corporation  net  income. 

*^Gene7-al  Motors  Corporation  v.  Washington,  Zll  U.S.  436,  12  L.ed    2d  430    84  S    Ct 
1564;  32  Law  Week  4482.    (No.  115,  decided  June  8,  1964.) 
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CHART  6 


COMMENTS  OF  CORPORATIONS  ON  SiViPOOTANCE  OF  TAX  FACTOR  IN  LOCATION 
*^  OF  ECONOMIC  ACTiVSTY,  BY  TYPE  OF  BUSINESS 


Comment 


No  significance 

Unimportant;  not  even  tertiary 

Moves  not  influenced  by  tax  factor. 


Number  of  corporations  making 
comment 


Total 


II 


Relatively  minor 

Only  one  of  many  factors 

One  of  many,  but  may  be  determimng 

Purely  secondary  factor --_- 

Secondary,  but  could  be  determmmg 

Final  determining  factor  after  all  others        ---------- 

Only  a  grossly  disproportionate  tax  burden  significant- 


Manufacturing 


Influences  decisions;  taken  into  consideration. 

Important,  but  not  primary 

One  of  many  important  factors 

Total  tax  package  significant 


A  major  factor;  primary  importance 

Matter  of  substantial  consideration        ----- 
Tax  climate  a  most  important  consideration - 


Selling 


Tax  factor  becoming  more  important--- :--TVv,V„';;;;M;r 

Assurance  of  equitable  treatment  more  important  than  amount- 
Income  tax  not  significant  because  of  continual  changes  m  laws- 
Local  taxes  more  important  than  state  moome  taxes 


VI 

No  answer. 


Total  corporations. 


126 


60 


interview  and  questionnaire. 

Noncompliance 

The  complexities  of  jurisdiction  and  apportionment  lead  to  problems 

•of  compliance.   To  a  large  extent,  the  corporate  income    ^x  ^^ Jf^^; 

assessed    If  there  is  confusion  on  questions  of  taxable  i^^ ^\i^' ^/^^^  ^  ^^^ 

IZna  to  be  noncompliance  to  a  greater  degree  f  f ^  ,--f^^J^^^^T^^^^^ 

be  the  case.  Even  a  firm  that  is  extremely  careful  about  paying  the 

tax  in  every  state  where  it  believes  that  taxable  nexus  exists  may  find 

genuhie  areas  of  doubt.  The  course  to  be  taken  by  the  company  m 

such  eases  is  not  too  clear.  To  ask  the  state  cominissioner  i^  ^  invit^ 

litio-ation.  Certainly  no  firm  wishes  to  pay  taxes  wheTC  it  is  not  legal  y 

liable.  Therefore,  quite  oftenthe  problem  is  resolved  by  the  relatively 

simple  expedient  of  noncompliance.  _  •       ix  ^^ 

Table  XXI  indicates  the  results  of  a  questionnaire  concerning  firms 

who  had  salesmen  accepting  orders  but  no  other  activity  m  a  state 

which  considered  this  a  taxable  nexus. 
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It  is  iuterestiiig  to  note  that  returns  Avere  filed  in  less  tiian  three 
percent  of  the  cases  surveyed.  Even  in  California  returns  were  filed  in 
only  3  cases  out  of  39,  which  is  less  than  10  percent. 

Where  jurisdiction  is  based  on  the  maintenance  of  goods  in  a  public 
warehouse,  compliance  was  markedly  better.  This  can  be  seen  in  Table 
XXII. 

For  all  the  states  included  in  the  survey,  there  were  returns  filed 
in  39  percent  of  the  cases.  California,  with  20  out  of  25  returns  filed 
or  80  percent  did  considerably  better  than  most  states.  It  is  significant 
however  that  in  no  state  was  there  100  percent  filing. 
_  Table  XXIII  shows  the  incidence  of  noncompliance  with  asser- 
tions of  jurisdiction  based  on  the  maintenance  of  a  sales  office  in  the 
state  but  having  no  stronger  contact. 

Here  only  44  out  of  130  returns  were  fJed  for  a  33.8  percent  com- 
pliance percentage.  In  most  states  noncompliance  was  the  rule  rather 
than  the  exception  in  spite  of  a  rather  strong  nexus.  California 's  filing 
percentage  of  5S.8  percent,  representing  10  returns  filed  out  of  17,  was 
one  of  the  highest  of  ail  the  states.  Even  in  California,  however,  the 
number  of  returns  filed  cannot  be  considered  to  represent  close  com- 
pliance. 

The  extremely  low  compliance  figures  may  be  partly  explained  by 
the  fact  that  some  of  the  states  excuse  a  portion  of  the  potential  tax- 
payers. A  California  official  has  indicated  that  discretion  is  currently 


TABLE  XXI 

NONCOWJPLtANCE  WITH  ASSERTIONS  OF  JURISDICTION  BASED  ON 
SALESMEN  ACCEPTING  ORDERS 

For   each    asserting   state,   total    number    of   cases    of   a    company    having    this    activity 
but  no  stronger  contact  and  number  of  these  cases  in  which  returns  were  filed 


Number  of  cases — 
total 

Number  of  cases — 
returns  filed 

Alaska 

10 
32 
39 
26 
41 
41 
16 
28 
39 
42 
55 
39 
50 
46 
24 
39 
32 
72 
53 
29 
66 

0 
1 
3 
1 
0 
1 
1 
1 
0 
0 
0 
2 
1 
1 
2 
1 
0 

Arizona 

California 

Colorado 

Delaware 

Georgia .. 

Hawaii 

Idaho 

Kansas 

Louisiana 

Minnesota.  . 

Mississippi 

Missouri 

North  Carolina.  . 

North  Dakota.. 

Oklahoma.. 

Oregon 

Pennsylvania...  . 

South  Carolina 

2 
1 
1 

Utah 

Wisconsin 

Total 

819 

21 

DATA:  Business  Questionnaire  II  (combined  samples).  Doubtful  cases  have  been  resolved  in  favor  of  return  filing. 
^9y^9^'  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce..  Report  of  the  Special  Subcommittee  on 

the  btat^  1  a.xation  of  Interstate  Commerce,  Vol.  I.  p.  303.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Wash- 

mgton,  U.L.,  1964). 
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TABLE  XXII 

NONCOAfiPLIANCE   WITH   ASSERTIONS   OF   JURISDICTION   BASED   ON    MAINTENANCE 
NONComi-iiM  ^^   GOODS  IN   A   PU3LSC  WARE3iO!J5E 

For  each  asserting  stote,  total  number  of  cases  of  a  company  having  this  activity  but  no 
stronger  contact  and  number  of  these  cases  m  wh.ch  returns  ware  filed 


Alabama - 


A^izona- 


Arkansas-- 
California*- 


Colorado- 

Georgia* 

Hawaii-. 


Number  of  cases — 
total 


Idaho 

Kansas 

Kentucky 

Louisiana* 

Minnesota* 

Mississippi 

Missouri 

New  Mexico — 
North  Carolina- 
North  Dakota- 
Oklahoma 

Oregon*--- 

Pennsylvania--- 
South  Carolina. 
Utah 


Total- 


0 

10 
3 

25 

16 

17 
3 
4 
7 

10 

12 

12 
5 
16 
7 
12 
4 
7 
16 
19 
9 
11 

234 


Number  of  cases — 
returns  filed 


3 

0 
1 
0 

20 
6 

10 
1 
0 
1 
3 
5 
6 
1 
1 
2 
7 
1 
3 

10 
3 
2 
6 


♦States  reouted  to  be  vigorously  enforcing  jurisdictional  assertions.  ,     ,.    ,         „f  .„+nrn  filina 

dTa-ZIS.*  Qu»«»n.i,,  .H»„Mn,d  ..„«.  Doubtful  »™  hav.^^^^^^^ 

ington.  D.C.,  1964). 

beiiio.  exercised  to  excuse  filing  by  smaller  corporations.  Part  of  his 
testimony  follows  :^2  n  ^,.„ 

"Mr.  Drabkin.     Yesterday  the  subcommittee  heard  ^  «^fl\^^^. 
ufacturer  who  indicated  that  his  operations  were  m  a  l^JS^JL'i^^^^^^ 
states,  and  that  in  20  percent  of  the  states  ^^/^;^^^\^^VSt  aftS 
sales  ;ere  about  $12,000  gross  or  less.  He  operates  on  a  net  profit^  after 
taxes  of  1.24  percent.  In  other  words,  his  net  profit  in  a  state  may  be  as 

^' How  if  funiform  apportionment  formula  going  to  do  that  man  any 

^'""Mr  Walker.  [Bruce  W.  Walker,  assistant  _  executive  officer,  the 
CaH^ori^a  Franchise  Tax  Board.]  I  would  say  this  -onld  be  solved^^^^^^^ 
is  currently  being  solved,  by  tax  administrators  using  their  discretion 

''^^3in"'^^^^-tL   is  that   the  taxpayer  pay  or  not 

'kr!  walker.'  Well,  as  far  as  C'alifornia  -  concerned  if  he  wrote 
us  a  letter  and  said,  "My  sales  m  your  state  were  ^12,000  1  had 
no  pavroll,  no  property  there,"  we  would  never  f '^.^^Ytt^of  hif  Ha 
IVTr."  Drabkin.  Isn't  he  entitled  to  a  clearer  delmeation  of  his  lia 
bilities  under  the  law  than  simply  administrative  discretion  ? 

^^W;^nrjs  Before  tUe  fecial  Su^co^'^mee^o^^^^^^^ 

merce  of  the  House  Commrttee  on  the  Judiciary,  pp.  i<"  x<   , 
Session,  serial  20  (1962). 
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Mr.  Walker.  I  do  not  know.  I  rather  doubt  it.  If  lie  is  present 
in  the  state  of  California  he  knows  the  situation  when  he  goes  there. 

When  you  go  into  another  state  it  is  burdensome  on  you  to  know 
their  laws ;  is  it  not  ? 

Mr.  DrabMn.  If  you  would  not  impose  liability  on  this  taxpayer 
anyway,  why  are  you  so  concerned,  as  you  are,  with  the  loss  of  his 
taxes?  Even  if  a  line  could  be  drawn  where  this  type  of  operation  is 
excluded,  you  apparently  would  still  be  totally  opposed  to  it. 

Mr.  Walker.  Well,  as  I  have  indicated  here,  if  you  put  $100,000 
as  a  minimum  on  86-272,  we  think  it  would  be  all  right  and,  perhaps 
we  would  not  argue  about  it,  because  we  are  concerned  about  the  money, 
you  see.  That  is  what  we  are  concerned  about. 

...  I  am  simply  saying,  when  I  talk  about  administrative  discre- 
tion, that  taxation  is  a  practical  matter,  and  tax  administrators  are 
practical  people,  and  they  do  not  pursue  people  for  very  small  sums 
of  money  if  they  can  tell  it  is  a  small  sum  before  they  start  after  it." 

Recommendations  ^^ 

There  are  two  changes  of  major  importance  that  could  be  undertaken 
to  improve  the  California  corporation  income  tax  and  its  accompamdng 
franchise  tax.  Both  of  these  relate  to  the  apportionment  formula  used 

«  Suggested  to  the  authors  by  Joseph  J.  Launie. 


TABLE  XXIII 
NONCOMPLIANCE   WITH  ASSERTIONS  OF   JURISDICTION    BASED   ON   A   SALES   OFFICE 

For  each   asserting   state,  total   number  of  cases  of  a   company    having   a  sales   office 
but  no  stronger  contact  and    number  of  these  cases   in   which   returns  were  filed 


Alabama ., 

Arizona 

Arkansas 

California* 

Colorado 

Delaware 

Georgia* 

Hawaii 

Idaho 

Kansas 

Kentucky 

Louisiana* 

Maryland 

Minnesota* 

Missouri 

New  Mexico... 
North  Carolina 
North  Dakota. 

Oklahoma 

Oregon* 

Pennsylvania.. 
South  Carolina 

Utah... 

Virginia 

Total 


'States  reputed  to  be  vigorously  enforcing  jurisdictional  assertions. 

DATA:  Business  Questionnaire  II  (combined  samples).  Doubtful  cases  have  been  resolved  in  favor  of  return  filing. 

SOURCE:  Committee  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Report  of  the  Special  Subcommittee  on 
the  State  Taxation  of  Interstate  Commerce,  Vol.  I.  p.  309.  88th  Congress,  2d  Session,  House  Report  No.  1480.  (Wash- 
ington, D.C.,  1964). 
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to  determine  what  proportion  of  the  income  of  a  company  doing  busi- 
ness in  California  and  other  States  is  subject  to  the  California  tax. 

1  One  of  the  factors  used  in  the  California  formula  is  property. 
This  factor  is  based  on  the  real  and  tangible  personal  property  owned 
by  the  taxpayer  and  used  in  the  unitary  business.  Property  of  which 
the  taxpayer  is  lessee  is  excluded  from  the  factor.  This  exclusion  of 
leased  property  appears  to  violate  the  principle  of  tax  neutrality  and 
provide  a  large  loophole  at  the  same  time.  ^        ,      •     i     •         t 

There  appears  to  be  no  economic  justification  for  the  inclusion  ot 
a  plant  if  it  is  owned  and  the  tax  exemption  of  the  same  plant  it  it  is 
leased  Certainly  this  tax  exemption  greatly  affects  the  buy-or-lease 
decision  of  the  taxpaver  and  is  at  odds  with  the  goal  of  tax  neutrality. 
The  loophole  provided  by  this  exemption  also  has  adverse  equity  im- 
plications because  it  can  easily  provide  for  undertaxation  ot  those  tax- 
payers in  a  position  to  take  advantage  of  it  and  overtaxation  corre- 
spondingly for  those  taxpayers  who  cannot.  A  further  disadvantage  of 
the  leased  property  exemption  is  that  it  represents  the  only  substan- 
tial difference  between  the  California  property  factor  and  the  property 
factor  contained  in  the  Uniform  Division  of  Income  for  Tax  Purposes 
Act.  California  could  well  consider  revising  its  property  tax  factor  by 
adopting  at  least  the  principles  of  the  Uniform  I^i^^sion  of  Income 
for  Tax  Purposes  Act.  The  wording  proposed  by  the  UUiiPA  is  as 
follows: 

' '  Sec  10  The  property  factor  is  a  fraction,  the  numerator  ot  which 
is  the  average  value  of  the  taxpayer's  real  and  tangible  personal  prop- 
erty owned  or  rented  and  used  in  this  state  during  the  tax  period  and 
the  denominator  of  which  is  the  average  value  of  all  the  taxpayer  s 
real  and  tangible  personal  property  owned  or  rented  and  used  during 

the  tax  period.  .        ^      -,     2.  -a.    ,.  i^i^^^ 

Sec  11  Property  owned  by  the  taxpayer  is  valued  at  its  original 
cost  Property  rented  by  the  taxpayer  is  valued  at  eight  times  the 
uet  "annual  rental  rate.  Net  annual  rental  rate  is  he  annual  rental 
rate  paid  by  the  taxpayer  less  any  annual  rental  rate  received  by  the 
taxpayer  from  sub-rentals. 

^     ■  COMMENT 

This  section  is  admittedly  arbitrary  in  using  original  cost  rather  than  depre- 
ciated cost  and  in  valuing  rented  property  as  eight  times  the  annual  cental  This 
nnnronch  is  ustified  because  the  act  does  not  impose  a  tax,  nor  prescribe  the 
depredation  aUowable  in  computing  the  tax,  but  merely  provides  a  basis  for 
divi^sion  of  the  taxable  income  among  the  several  states.  The  use  of  original  cost 
K  -ofo.  Lv  rlifferences  due  to  varying  methods  of  depreciation,  and  has  the 
:S;"nt"^e  that  the  "asTc  figure  is  readily  ascertainable  from  the  taxpayer's  books. 
No  meSod  of  Vaiuing  the  property  would  probably  be  universally  acceptable. 

Sec  12  The  average  value  of  property  shall  be  determined  by  av- 
eraging the  values  at  the  beginning  and  ending  of  the  tax  period  but 
the°[tax  administrator]  may  require  the  averaging  of  monthly  values 
during  the  tax  period  if  reasonably  required  to  reflect  properly  the 
average  value  of  the  taxpayer's  property." 

source:  committee  on  the  Judiciary    State  Ta^a^^^^^ 

V^^'  ?f  V'.^'2'^T^8^8?h"'c^r.?ir2rs?sllo'i"'Ho^u"sf  ^e^o?f  Vo.  1480.    (Washing- 
ton,  D.C.,  1964.) 
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A  last,  but  not  necessarily  minor  eonsideration  is  that  the  elimination 
of  the  leased  property  exclusion  will  according  to  the  Franchise  Tax 
Board  slightly  decrease  the  tax  revenue  realized  from  the  corporation 
income  tax  and  the  franchise  tax.  Nevertheless,  elimination  of  the 
leased  property  exemption  would  improve  tax  neutrality  and  equity 
and  represent  a  move  toward  greater  uniformity. 

2.  The  sales  activity  standard  which  California  employs  in  the 
sales  factor  of  the  apportionment  formula  is  also  quite  unsatisfac- 
tory. It  is  a  standard  W'hicli  is  quite  difficult  to  apply  in  many  cases. 
It  often  makes  the  taxpayer  quite  uncertain  as  to  the  exact  extent  of 
his  liability. 

As  has  been  stated  previously,  the  destination  standard  is  quite  at- 
tractive. It  provides  an  easily  verifiable  standard  since  the  destina- 
tion of  a  particular  sale  is  seldom  difficult  to  determine.  It  provides 
the  tax  administrator  with  a  means  of  offering  lower  tax  bills  to  local 
manufacturers  whose  products  are  shipped  out  of  the  state.  At  the 
same  time  it  provides  a  means  of  attributing  to  the  state  income  from 
sales  destined  into  the  state  from  manufacturers  based  elsewhere.  The 
increase  in  tax  revenue  that  would  result  if  this  standard  were  to  be 
adopted  is  also  quite  important.  Based  on  the  recent  level  of  revenue 
from  this  tax  of  $400  million,  a  2|-percent  increase  would  result  in 
an  additional  revenue  of  $10  million  annually  with  no  increase  in 
rates.  Finally,  the  adoption  of  the  destination  standard  would  be  an 
important  step  toward  uniformity. 

If  PL  86-272  should  be  overturned  by  the  Supreme  Court,  or  re- 
scinded by  Congress,  the  destination  standard  might  be  adopted  by 
Congress.  Since  the  driving  force  behind  such  legislation  as  P.L.  86- 
272  is  the  lack  of  uniformity  in  state  laws  on  the  subject  and  since 
the  UDITPA  contains  the  destination  standard,  it  is  quite  likely  that 
new  federal  legislation  would  favor  this  standard. 

The  principle,  at  least,  of  the  Uniform  Division  of  Income  for  Tax 
Purposes  Act  should  be  adopted  in  California  for  the  sales  factor. 
The  wording  proposed  by  the  UDITPA  is  stated  as  follows: 

"Sec  15.  The  sales  factor  is  a  fraction,  the  numerator  of  which  is 
the  total  sales  of  the  taxpayer  in  this  state  during  the  tax  period,  and 
the  denominator  of  which  is  the  total  sales  of  the  taxpayer  everywhere 
during  the  tax  period. 

Sec  16.  Sales  of  tangible  personal  property  are  in  this  state  if  : 

(a)  the  property  is  delivered  or  shipped  to  a  purchaser,  other  than 
the  United  States  Government,  within  this  state  regardless  of  the 
f  .o.b.  point  or  other  conditions  of  the  sale  ;  or 

(b)  the  property  is  shipped  from  an  office,  store,  warehouse,  factory, 
or  other  place  of  storage  in  this  state  and  (1)  the  purchaser  is  the 
United  States  Government  or  (2)  the  taxpayer  is  not  taxable  in  the 
state  of  the  purchaser. 

COMMENT 

Sales  to  the  United  States  Government  are  treated  separately  because  they  are 
not  necessarily  attributable  to  a  market  existing  in  the  state  to  which  the  goods 
are  originally  shipped. 
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Sec.  17.     Sales,  other  than  sales  of  tangible  personal  property,  are 

in  this  state  if :  .  ^  -,  •     xi.  •      4.  ^      ^ 

(a)  the  income-producing  activity  is  performed  m  this  state;  or 

(b)  the  income-producing  activity  is  performed  both  m  and  outside 
this  state  and  a  greater  proportion  of  the  income-producing  activity 
is  performed  in  this  state  than  in  any  other  state,  based  on  costs  ot 
performance." 

c-mmPTT-  rommittep  on  the  Judiciary,  State  Taxation  of  Interstate  Commerce,  Re- 
^''''SSf  of'^tZ ^pecfal°  SubcommiUee  'on  the  .State  Taxation  of  Interstate  Commerce, 

Vol    II    p    A230.   88th  Congress,   2d  Session,  House  Report  No.   1480.    (Washmg 

ton,  D.C.,  1964.) 

As  Chart  3  has  shown,  at  the  present  time  the  California  standards 
for  nexus  and  for  "reverse  nexus"  are  not  consistent.  If  a  particular 
activity  on  the  part  of  a  taxpayer  is  sufficient  grounds  for  a  jurisdic- 
tional claim,  then  it  should  also  be  sufficient  grounds  to  permit  a 
California  firm  to  apportion  out  some  of  its  income.  However,  Calitor- 
nia  firms  are  presently  being  allowed  to  apportion  out  part  of  their 
income  for  activities  which  are  not  considered  grounds  for  a  J^^saic- 
tional  claim.  This  inconsistency  should  be  eliminated.  This  would  be 
particularly  important  if  the  destination  sales  standard  is  adopted 
and  P.L.  86-272  remains  in  effect. 


I 


APPENDIX 

Areas  of  Substantive  Nonconformity  Be- 
tween Federal  Corporation  Tax  Laws  and 
California  Bank  and  Corporation  Tax  Law 

SOURCE:  State  Franchise  Tax  Board,  August  1964 
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BANK  AND  CORPORATION  TAX  LAW- 
INTERNAL  REVENUE  CODE  COMPARISON 

(Differences  in  effective  dates  not  noted) 


IRC 


STATE 


23151,  23181,  23501. 


33. 


38,  46.  47  and  48. 


74. 
75- 

76. 


101(a)(1)- 


102 -. 
103. 
110. 

114. 
115. 

118- 


121.-- 
162(e)- 


23058,  24251- 


24302. 


24304,  24305- 


163- 


24344. 


Contains  federal  rate.  State  rates  are  different. 
Cross-references  only. 

Federal  law  applies  to  rate  changes.  State  law  applies  where  the  law 
"applicable  to  the  computation  of  taxes"  is  different.  Effective  date 
of  rate  changes  generally  specified. 

Federal  aUows  a  credit  for  taxes  withheld  on  foreign  corporations.  No 
withholding  under  state  law. 

Federal  law  aUows  a  credit  for  taxes  imposed  by  foreign  countries  and 
U.S.  possessions. 

Federal  aUows  a  tax  credit  up  to  7  percent  for  investments  i"  certain 
depreciable  property.  State  regulations  provide  for  options  to  mam- 
tain  same  depreciable  basis,  but  no  credit. 

Cross-reference  only. 

Federal  tax  is  based  on  "taxable"  income.  State  tax  on  "net"  income. 

Federal  law  permits  lump-sum  amounts  received  under  insurance 
contracts  other  than  life  to  be  taxed  over  a  three-year  period  Ako 
permits  lump-sum  proceeds  to  be  received  as  an  annuity,  ^tate  law 
provides  proceeds  are  not  taxable  untU  consideration  is  recovered, 
thereafter  all  is  taxable. 

Federal  law  permits  certain  prizes  and  awards  to  be  received  tax  free. 
Little  if  any  application  in  the  case  of  corporations. 

Federal  law  requires  dealers  in  tax-exempt  municipal  bonds  to  amor- 
tize the  premiums  on  tax-exempt  securities.  Not  necessary  under 
state  law  as  the  interest  on  the  bonds  is  taxable. 

Federal  law  exempts  income  except  interest  "^  oblig\t'°°fJ^^£fe 
joint-stock  land  bank.  No  specific  provision,  but  controlled  by  federal 
law  (12  U.S.C.  931). 

Requires  domestic  corporations  receiving  dividends  from  a  foreign 
corporation  which  claim  a  foreign  tax  credit  to  increase  (gross-up) 
their  income  by  amount  of  foreign  taxes  paid.  Foreign  tax  credit  not 
allowed;  therefore  provision  is  not  applicable. 

Federal  law  permits  insurance  policies  to  be  transferred  tax  free  t°  a 
corporation  in  which  the  insured  is  a  shareholder  or  officer,  btate  law 
also  permits  transfer  of  endowment  or  annuity  contracts. 

Federal  law  specifically  exempts  from  income  property  acquired  by 
gift,  bequest,  devise  or  inheritance.  No  specific  state  provision. 

Federal  law  exempts  interest  on  certain  governmental  obligations. 
Section  24272  specifically  taxes  such  interest. 

Federal  law  provides  that  if  a  lessee  corporation  is  obligated  to  pay 
federal  income  tax  with  respect  to  rentals,  tax  is  not  ^eluded  m 
gross  income.  Exclusion  is  for  federal  taxes.  No  comparable  state 
provision. 

Permits  corporation  to  exclude  expenses  attrilautable  to  sports  program 
conducted  for  the  Red  Cross.  No  comparable  state  provision. 

Federal  law  exempts  income  derived  from  any  public  utiUty  operated 
by  a  state,  etc.,  or  from  the  exercise  of  any  governmental  function. 
No  comparable  state  provision.  Controlled  by  general  law. 

Federal  law  excludes  from  income  contributions  to  capital.  Same  result 
reached  under  case  law. 

Cross-references. 

Federal  specifies  conditions  under  which  expenses  «J,  «X'no°  stlte 
legislation  and  traveUng,  etc..  expenses  are  deductible.  No  state 
provision. 

State  law  contains  special  rules  which  may  limit  the  interest  deduction. 
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BANK  AND  CORPORATION  TAX  LAW- 
INTERNAL  REVENUE  CODE  COMPARISON-Continued 

(DifFerences  in  effective  dates  not  noted) 


IRC 


STATE 


164. 


165(d). 


165(f).  (g). 

165(h) 

165(i) 

166 


24348. 


167(e)(2)  A  (0. 


170(b). 


170(e).... 
170(i).-.. 
171(e)(1). 


172. 
176. 
176. 


24369. 


181. 
182. 


242. 


243-247 

263(a)(1)(E)... 

263(b) 

264(a)(3)  &  (c). 
265 


24402. 


24425. 


272. 
273. 


Difference  in  language,  but  deduction  generally  same  because  taxes  are 
allowed  as  business  expenses.  However  Section  164(e)  allows  a  corpo- 
ration a  deduction  for  taxes  it  pays  on  behalf  of  its  shareholders.  No 
comparable  state  provision. 

Federal  law  denies  a  deduction  for  wagering  losses.  Probably  does  not 
apply  to  corporations. 

Federal  limits  capital  loss  deduction.  No  limit  under  state  law. 

Federal  allows  certain  disaster  losses  to  be  claimed  in  the  prior  year. 

Cross-references. 

Federal  treats  bad  debt  losses  on  securities  as  capitallosses.  State  allows 
unlimited  deduction.  State  requires  consistency  in  claiming  partial 
worthlessness  of  a  debt;  federal  does  not. 

Federal  permits  taxpayers  to  change  depreciation  methods  without 
prior  approval,  notwithstanding  a  prior  agreement  not  to  changeand 
disregard  amounts  as  salvage  value  up  to  10  percent  of  the  basis  of 
the  property  with  respect  to  "Sections  1245  and  1250  property." 
Sections  1245  and  1250  are  not  applicable  under  this  law. 

Federal  law  permits  excess  charitable  contributions  to  be  carried  forward 
five  years. 

Special  rule  regarding  "Section  1245"  property.  See  Section  167(e)(2). 

Cross-references. 

Relates  to  partially  taxable  bonds.  No  bonds  are  partially  taxed  under 
state  law. 

Net  operating  loss  deduction.  Not  added  to  state  law.  Carryback  of 
losses  to  state  law  would  jeopardize  the  financial  rate. 

Federal  law  restricts  deduction  for  soil  and  water  conservation  ex- 
penditures to  25  percent  of  farming  gross  income.  No  state  limitation. 

Permits  a  domestic  corporation  to  deduct  payments  where  it  has  entered 
into  an  agreement  to  extend  social  security  benefits  to  citizens  em- 
ployed by  its  foreign  subsidiaries.  Deduction  is  for  the  "burden  of 
the  payment." 

Allows  a  deduction  for  any  unused  investment  credit. 

Allows  a  deduction  for  expenditures  incurred  by  farmers  for  clearing 
land. 

Allows  a  deduction  for  certain  partially  tax-exempt  interest.  Interest 
is  taxable  under  franchise  tax,  but  is  exempt  under  Corporation 
Income  Tax  Law. 

Allows  a  deduction  for  dividends  received.  Section  24402  of  state  law 
relates  to  dividends;  different  concept. 

Allows  a  deduction  for  expenses  incurred  by  farmers  for  clearing  land. 
See  Section  182. 

Relates  to  certain  expenditures  for  advertising  and  goodwill  if  claimed 
for  purpose  of  computing  excess  profits  tax  credit.  Not  applicable. 

Prohibits  an  interest  deduction  if  amount  equal  to  surrender  value  of 
insurance  premium  is  borrowed  under  a  systematic  plan. 

Relates  to  amounts  allocable  to  tax-exempt  income.  See  Section  24425. 

Federal  disallows  expenses  incurred  in  connection  with  an  unharvested 
crop.  State  law  contains  no  comparable  provisions,  but  taxes  gam 
as  ordinary  income. 

Relates  to  the  disposal  of  coal  and  iron  ores  under  certain  contracts. 
See  Section  268. 

Federal  law  disallowsla  deduction  for  shrinkage  in  value  of  a  life  or 
terminable  interest. 
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BANK  AND  CORPORATION  TAX  LAW- 
INTERNAL  REVENUE  CODE  COMPARISON— Continued 

(Differences  in  effective  dates  not  noted) 


IRC 


274. 
275. 
281. 


301(b)(1)(C)... 
301(d)(3)  &  (e). 
301(f) 


301(g). 
302... 


STATE 


304..-, 
305(o). 
312(h). 
312(j). 


312(k).. 
312a).. 
316(b). 

318(b). 
331(c)., 
333(g). 

337(d). 


338 

341-342. 


351(d). 
356(0- 
363... 


381. 


382 

391-395. 


404(a)(2). 
421(a)(2). 

421(a)(3)- 
443(b)—. 


24455. 


24562-24563. 


24621. 
24636. 


Disallows  certain  entertainment,  travel,  etc.,  expenses. 

Disallows  deduction  for  certain  taxes. 

Contains  special  rules  relating  to  terminal  railroad  corporations.  Insofir 
as  is  known  such  corporations  are  not  operating  in  this  state. 

Special  rule  relating  to  certain  corporate  distributees  of  foreign  corpo- 
rations. 

Relates  to  certain  corporate  distributees  of  foreign  corporations  and 
personal  service  corporations. 

Relates  to  distributions  of  antitrust  stock  to  corporations  (Christiana 
Corporation— DuPont  distribution) . 

Cross-reference. 

Relates  to  distributions  in  redemption  of  stock.  Section  24455  contains 
similar  provisions. 

Relates  to  the  redemption  of  stock  through  use  of  related  corporations. 

Cross-reference. 

Relates  to  earnings  and  profits  of  personal  service  corporations. 

Increases  earnings  and  profits  of  corporation  in  case  of  distribution  of 
proceeds  of  loan  insured  by  the  United  States. 

Relates  to  distribution  of  General  Motors  stock  by  DuPont  Corporation. 

Relates  to  earnings  and  profits  of  foreign  investment  companies. 

Special  rules  relating  to  dividends  paid  by  certain  insurance  companies 
and  personal  holding  companies. 

Cross-reference. 

Cross-reference. 

Special  rule  permitting  corporations  which  will  be  classified  as  personal 
holding  companies  to  liquidate  on  favorable  tax  terms. 

Special  rule  relating  to  liquidation  distributions  made  to  certain  minor- 
ity shareholders. 

Cross-reference. 

Collapsible  corporation  provisions.  No  special  treatment  under  state 
law.  (P.I.T.  only). 

Cross-references. 

Cross-references, 

Cross-reference. 

Federal  definition  of  a  "B"  reorganization  is  broader  than  state's. 

Relates  to  carryover  of  items  or  tax  attributes  from  a  corporation 
transferring  its  property  to  another  corporation  m  liquidation  or 
reorganization. 

Contains  special  limitations  on  carryover  of  net  operating  losses. 

Special,  rules  relating  to  effective  dates  of  corporate  reorganiiation 
provisions. 

Permits  a  deduction  for  contributions  to  employee  medical  benefit  plans. 

See  Section  24435.  Change  in  language  to  conform  to  1964  Revenue  Act 
required. 

See  Section  24621.  Some  technical  differences. 

See'Section  24636.  Special  provisions  in  state  law  to  adjust  for  financial 
offset. 
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IRC 

STATE 

443(d) 

Cross-references. 

P.L.  86-459      - 

Dealer  Reserve  Income  Adjustment  Act  of  1960. 

453(d) 

24670. 

See  Section  24670.  Special  state  provisions  required  because  franchise 

4S4(c) 

tax  is  a  prepaid  tax. 
Special  provisions  relating  to  US.  savings  bonds.  Not  required  for 

456 

franchise  tax  purposes  as  interest  is  included  in  the  measure  of  the  tax. 
Permits  prepaid  dues  of  certain  membership  organizations  to  be  re- 

461(e)  

ported  as  earned. 
Disallows  as  a  deduction  interest  paid  by  a  savings  and  loan  association 

472(f)                    .     .. 

or  mutual  savings  to  the  extent  paid  or  credited  for  a  period  of  more 
than  12  months.  To  be  allowed  as  a  deduction  for  proper  year  instead 
of  year  paid  or  credited. 

Cross-reference. 

601(c)(1) 

Exempts  corporations  organized  under  act  of  Congress,  if  exempt  from 

501(c)(3)  

23701d.. 

federal  income  taxes. 
See  Section  23701d.  Federal  law  specifically  precludes  charitable,  etc., 

501(c)(5) 

23701a. 

organizations  from  participating  in  political  campaigns. 
Federal  law  exempts  labor,  agricultural,  or  horticultural  organizations. 

501(c)  (12) 

State  law  exempts  same  organizations  unless  they  are  cooperatives. 
Federal  law  exempts  benevolent  life  insurance  companies  of  a  purely 

501  (c)  (14) 

local  character,  mutual  ditch  or  irrigation  companies,  etc. 
Exempts  credit  unions.  State-taxed  under  state  law,  but  are  allowed  to 

501(c)(15) - 

deduct  income  from  business  done  with  members. 
Exempts  certain  small  mutual  insurance  companies. 

601(c)(16) 

Exempts  corporations  organized  for  the  purpose  of  financing  crop  op- 

5Q3(e), (0     

erations. 
Federal  law  disallows  a  charitable  deduction  if  made  to  an  organiza- 

612(b)(6)      

tion  while  denied  an  exemption  for  having  engaged  in  a  "prohibited 
transaction." 

Relates  to  the  net  operating  loss  deduction. 

513(b) 

Federal  law  provides  that  unrelated  business  tax  imposed  on  trusts  in- 

514 ..             

cludes  any  trade  or  business  carried  on  by  the  trust  or  a  partnership 
of  which  it  is  a  member. 

See  Sections  23734a  to  23735b.  Some  difference  in  language. 

515 

Allows  a  credit  for  foreign  taxes  paid  by  taxable  exempt  organizations. 

621-522 

24404-24406 

Relates  to  federal  treatment  of  farmers'  cooperatives.  Tax  treatment 

626 

differs  under  state  law,  see  Sections  24404  to  24406,  inclusive. 
Exempt  receipts  of  shipowner's  protection  and  indemnity  associations. 

531-537 

Imposes  an  additional  tax  on  corporations  accumulating  surplus  to  avoid 

541-547 

tax. 
Imposes  a  special  tax  rate  on  personal  holding  companies. 

551-558 

Special  provisions  regarding  foreign  personal  holding  companies. 

661-565 

24402 

Special  rules  relating  to  dividends  eligible  for  the  dividends  paid  de- 

581-584 

duction.  State  law  differs,  see  Section  24402. 
Rules  of  apphcation  to  banking  institutions.  Banks  taxed  in  a  different 

691-595 

manner  under  state  law. 
Special  provisions  relating  to  mutual  savings  banks,  savings  and  loan 

601 - 

associations,  etc.  Taxed  in  the  same  manner  as  banks  under  state  law. 
Allows  a  special  deduction  for  bank  aflSliates. 
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IRC 


611-613,  except  613(c)- 


614. 
615. 

621. 
631. 

632. 


732 

801-842. 

851-858. 
861-912. 


921-922.... 
931-934—. 
941-943..-. 
951-964..- 
970-972-.- 

1014 

1016(a)(2). 

1016(a)(3). 

1018 

1020 

1021 

1022 


1023... 
1036(b). 
1037... 
1051... 


STATE 


24834. 


24837- 


25101- 


1055. 
1056. 


24961. 


Provides  for  the  depletion  deduction.  State  provisions  are  based  on 
1939  Code  provisions.  See  Sections  24831  to  24835,  inclusive. 

Relates  to  the  treatment  of  property  in  the  case  of  oil  and  gas  wells. 

Federal  law  permits  a  deduction  of  up  to  $400,000  incurred  while  ex- 
ploring for  ores  or  minerals.  Under  Section  24837  deduction  is  $75,000 
for  year  for  a  maximum  of  four  years. 

Permits  payments  to  encourage  exploration,  development,  and  mining 
for  defense  purposes  to  be  excluded  from  gross  income. 

Treats  gain  or  loss  in  the  case  of  dispositions  of  timber,  coal,  or  iron 
ores  as  a  capital  gain.  Capital  gain  provisions  have  not  been  extended 
to  franchise  tax  law. 

Limits  federal  income  tax  to  30  percent  of  the  selling  price  when  oil  or 
gas  properties  are  sold. 

Relates  to  the  basis  of  partnership  property  distributed  in  kind. 

Special  rules  apphcable  to  life  insurance  companies.  Life  insurance 
companies  are  not  subject  to  the  franchise  tax. 

Special  rules  applicable  to  regulated  investment  companies  and  real 
estate  investment  trusts. 

Section  23701m  exempts  diversified  management  companies.  No  pro- 
visions regarding  real  estate  investment  trusts. 

Relates  to  the  determination  of  sources  of  income,  foreign  corpora- 
tions, and  income  from  sources  without  the  United  States. 

Section  25101  is  the  franchise  tax  allocation  section.  Provisions,  how- 
ever, are  different. 

Special  provisions  relating  to  western  hemisphere  trade  corporations. 

Provisions  regarding  income  from  possessions  of  the  United  States. 

Provisions  regarding  China  Trade  Act  corporations. 

Provisions  regarding  income  of  controlled  foreign  corporations. 

Provisions  regarding  export  trade  corporations. 

Relates  to  the  basis  of  property  acquired  from  a  decedent. 

Federal  law  does  not  require  basis  of  property  to  be  decreased  by  allowed 
depreciation  unless  a  tax  benefit  results  therefrom. 

Federal  law  specifically  requires  basis  of  property  to  be  reduced  for 
depreciation  while  owned  by  an  exempt  organization. 

Relates  to  adjustment  of  capital  structure  in  connection  with  proceed- 
ings under  the  Bankruptcy  Act  occurring  before  September  22,  1938. 

Relates  to  an  election  in  respect  of  depreciation,  etc..  allowed  before 
1952. 

Provides  that  the  basis  of  annuity  contracts  shall  not  be  less  than  zero. 
See  Section  72. 

Permits  basis  of  stock  in  a  foreign  personal  holding  company  to  be  in- 
creased by  amount  of  federal  estate  tax. 

Cross-reference. 

Cross-references. 

Permits  certain  U.S.  obligations  to  be  exchanged  tax-free. 

Relates  to  the  basis  of  property  acquired  from  an  affiliated  corporation 
during  a  period  of  affiliation. 

Relates  to  the  treatment  of  redeemable  ground  rents. 

Cross-references. 
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IRC 

STATE 

1081-1083. -. 

24981,24988 

Relates  to  the  basis  of  stoelt  or  securities  in  cases  involving  an  order  of 

the  S.E.C.  Sections  24981  and  24988  contain  similar  but  less  detailed 
rules. 

nil -- 

Relates  to  DuPont  distribution.  (Christiana  Corporation.) 

1201-1250 - 

are  taxed  in  the  same  manner  as  other  items  of  income  under  state  law. 

1311-1315 

26073c 

Provisions  relating  to  the  mitigation  of  the  effect  of  limitations  and 
other  provisions.  Section  26073c  contains  related  provisions. 

1321     .     -- 

Provisions  relating  to  involuntary  liquidation  of  Lifo  inventories.  Ap- 

plied to  years  ending  before  January  1,  1955. 

1341-1342 

Pro\'isions  which  permit  the  tax  to  be  recomputed  where  taxpayer  re- 

covers or  restores  substantial  amount  held  by  another  or  held  under 
claim  of  right. 

1346 

Provisions  relating  to  time  for  taxing  recovery  of  unconstitutional  feder- 

al taxes. 

1347 

Relates  to  amount  of  tax  imposed  where  claims  were  filed  against 

United  States  before  January  1,  1958,  involving  acquisition  of  proper- 
ty- 

1361--. 

Permits  certain  unincorporated  business  enterprises  to  elect  to  be  taxed 

as  corporations. 

1371-1377 

Permits  certain  corporations  to  elect  to  be  treated  for  tax  purposes  some- 

what as  partnerships. 

1381-1388  

24273.5,  24404-24406 

Provisions  relating  to  patronage  dividends  declared  or  paid  by  coop- 

End of  substantive  tax- 

eratives. State  provisions  are  in  Sections  24404  to  24406,  inclusive 
and  24273.5. 

ing  provisions. 
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PUBLISHER'S  NOTE 

This  report  on  capital  gains,  death  and  gift  taxation  is  the  11th  in  a 
series  of  studies  to  be  published  this  interim  by  the  Committee  on 
Revenue  and  Taxation.  The  recommendations  in  this  report  are  those 
of  the  researcher  and  should  not  be  construed  as  representative  of  the 
views  or  decisions  of  the  committee.  The  committee  recommendations 
will  be  made  in  due  course. 
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I.  INTRODUCTORY  NOTE 

There  are  a  great  many  ''taxable  events"  that  provide  the  occasion 
— or  perhaps  the  excuse — for  taxation.  It  may  be  the  manufacture  or 
sale  of  a  commodity,  as  in  excise  or  sales  taxation ;  it  may  be  the  accre- 
tion of  economic  power,  as  in  income  taxation ;  it  may  be  the  gratuitous 
transfer  of  wealth,  as  in  estate,  inheritance  and  gift  taxation ;  or  it  may 
be  the  realization  of  an  appreciation  in  one's  assets,  as  in  capital  gains 
taxation.  In  this  study  we  are  concerned  primarily  with  taxes  on  the 
gratuitous  transfer  of  wealth  at  time  of  death  or  gift.  We  necessarily 
become  involved  with  the  capital  gains  tax  because  some  of  the  assets 
transferred  may  have  appreciated  in  value  since  they  were  originally 
acquired.  The  capital  gains  tax  is  technically  part  of  the  income  tax, 
yet  it  is  essentially  a  form  of  taxation  of  wealth,  hence  resembles  the 
gratuitous  transfer  taxes  in  that  respect.  Accrued  capital  gains  at  time 
of  death  and  at  time  of  lifetime  gift  present  a  common  problem:  In 
neither  case  has  there  been  an  actual  sale  or  "realization."  Under  pres- 
ent law,  the  capital  gain  that  has  accrued  on  an  asset  transferred  at 
death  is  not  taxed  as  a  capital  gain  but  the  asset  is  put  in  at  its  full 
value  at  death  for  California  inheritance  tax  purposes.  In  the  case  of  a 
gift  between  living  persons,  there  is  no  capital  gains  tax  at  the  time  of 
gift  but  the  receiver  of  the  gift  must  use  the  donor's  basis  (or  market 
value  at  time  of  gift,  if  lower)  whenever  he  sells  the  property.  Thus 
capital  gains,  death  and  gift  taxation  are  closely  intertwined. 
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The  California  inheritance  tax  is  described  in  Chapter  II  and  the  in- 
cidence and  effects  of  death  taxes  generally  are  considered  briefly  m 
Chapter  III.  Inheritance  tax  provirsions  in  the  various  states  are  out- 
lined in  Chapter  IV.  A  revision  of  the  discount  period  and  the  grace 
period  is  considered  in  Chapter  V.  The  taxation  of  capital  gains  at 
death  is  covered  in  Chapter  VI.  An  excellent  historical  review  of  the 
California  inheritance  and  gift  tax  law,  which  was  prepared  by  Charles 
J.  Barry,  Chief  Inheritance  Tax  Attorney,  State  of  Californa,  is  m- 
eiuded  as  an  Appendix  which  begins  on  page  61. 


I 


II.  TAXATION  OF  GIFTS  AND  INHERITANCES 
IN  CALIFORNIA 

California's  inheritance  and  gift  taxes  impose  rates  ranging  from 
2  to  24  percent  on  the  market  value  of  the  gift  or  inheritance,  with 
many  significant  exemptions.  These  taxes  are  administered  by  the  State 
Controller  and  contribute  directly  to  the  General  Fund  of  the  state. 
In  1962-63,  they  together  constituted  5.0  percent  of  the  General  Fund 
revenue  and  3.5  percent  of  total  state  revenue.  They  play  a  slightly 
more  important  role  in  California's  revenue  system  than  in  the  average 
of  all  other  states,  having  contributed  2.8  percent  of  California's  total 
revenue  in  1961-62  while  the  average  of  all  states  using  death  and  gift 
taxes  was  2.2  percent.  The  inheritance  tax  yielded  $86.8  million  and 
the  gift  tax  yielded  $5.6  million  in  1962-63. ^ 

Background 

California  adopted  an  inheritance  tax  in  1905  patterned  to  a  large 
extent  on  a  Wisconsin  law  of  1903.  Inheritance  taxes  go  far  back  into 
antiquity  several  hundred  years  before  the  Christian  era  and  were  well 

1  See  California's  Tax  Structure:  196^,  Part  1,  pp.  18-28.  (Assembly  Interim  Commit- 
tee on  Revenue  and  Taxation,  Sacramento,  January  1964.) 

This  summary  is  derived  from  testimony  of  Charles  J.  Barry,  Chief  Inheritance 
Tax  Attorney,  State  of  California,  before  Assembly  Interim  Committee  on  Reve- 
nue and  Taxation,  Hon.  Nicliolas  C.  Petris,  Chairman,  and  discussion  by  Assem- 
blymen Petris,  Tom  Carrell,  and  William  Stanton,  at  a  hearing  held  at  Metro- 
politan Oakland  International  Airport,  October  3  and  4,  1964,  as  reported  in 
California's  Tax  Structure:  19S-k,  cited  above. 
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established  in  Egypt.  They  were  found  in  Rome,  throughout  Europe  in 
the  modern  era  and  appeared  in  the  United  States  at  an  early  date. 
The  first  state  of  the  United  States  to  adopt  such  a  tax  was  Pennsyl- 
vania in  1820.  The  first  well-planned  and  workable  inheritance  tax  law 
appeared  in  Wisconsin  in  1903.  It  provided  initial  exemptions  for 
widows  and  children.  By  1952  all  of  the  states  had  adopted  some  form 
of  death  tax.  Nevada,  however,  dropped  its  tax  in  1925.  The  death 
taxes  are  of  two  forms :  on  the  estate  itself  or  on  the  inheritances.  In 
some  states  the  rates  are  just  sufficient  to  pick  up  the  credit  allowed 
under  the  federal  estate  tax  law  through  Section  2011(b)  of  the  In- 
ternal Revenue  Code. 

The  Present  Tax  In  California 

The  1905  California  law  has  served  as  the  model  for  all  subsequent 
death  tax  laws  in  this  state.  It  was  codified  in  1943,  effective  July  1, 
1945. 

California's  inheritance  tax  is  collected  from  the  transferee  who  "is 
strong  and  healthy,  and  ready  and  willing  to  battle."  ^  This  is  because 
the  California  tax  is  on  the  privilege  of  receiving  property  on  the  death 
of  another,  as  opposed  to  those  death  taxes  that  are  on  the  privilege 
of  transmitting  the  property.  The  latter  type  is  the  estate  tax  where  the 
number  and  relationship  of  the  beneficiary  is  wholly  immaterial ;  and, 
aside  from  a  spouse  or  a  charity,  it  makes  no  difference  who  the  bene- 
ficiaries are  or  how  many  there  are  in  an  estate,  the  tax  is  identical. 
For  example,  if  a  man  died  and  left  10  children,  the  estate  tax  would 
be  exactly  the  same  as  though  he  left  his  whole  estate  to  one  stranger 
in  blood,  such  as  a  friend  of  his.  Under  the  California  type  of  inheri- 
tance or  succession  tax,  the  various  beneficiaries  pay  the  tax  out  of 
their  respective  shares.  Each  beneficiary  receives  his  assigned  exemp- 
tion and  the  rates  are  calculated  as  per  schedule.  See  Table  1. 

Refafion  to  Federal  Estate  Tax 

The  initial  exemption  for  the  Federal  Estate  Tax  Law  is  $60 
thousand.  If  the  estate  nets  less  than  $60  thousand,  there  is  no  federal  • 
estate  tax,  but  there  could  be  a  California  inheritance  tax  because  the 
exemptions  under  the  inheritance  tax  law  for  each  individual  are  lower 
than  the  $60  thousand.  For  example,  a  minor  child  gets  a  $12  thousand 
exemption,  an  adult  child  or  spouse  or  a  grandchild  a  $5  thousand 
exemption.  The  further  away  they  get  the  less  the  exemption  and  the 
higher  the  tax.  But  with  an  estate  tax,  there  is  one  exemption  and  the 
rates  are  applied  to  the  net  estate  after  that  exemption.  If  you  give 
it  all  to  one  person,  he  would  just  have  a  single  exemption  in  Cali- 
fornia. The  size  of  the  exemption  would  depend  upon  his  relationship. 
If  he  were  a  class  A  beneficiary,  it  would  probably  be  $5  thousand, 
a  class  B  would  be  $2  thousand.  If  he  is  no  relation,  the  exemption 
would  be  $50  with  10  percent  as  the  rate  from  zero  to  $25  thousand. 
The  top  rate  is  24  percent.  But  there  is  an  interesting  feature  in  com- 
paring the  federal  estate  tax  with  the  California  inheritance  tax.  If 
a  man  were  left  a  $10  thousand  bequest  out  of  an  estate  of  that  amount, 
he  would  be  paying  no  estate  tax.  Since  the  whole  estate  is  less  than  $60 
thousand  there  would  be  no  estate  tax,  and  there  would  be  no  appor- 

•  Barry,  op.  cit.,  p.  58. 
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tionment  of  a  tax,  because  there  is  no  tax  prorated  to  this  $10  thousand 
beneficiary.  But  if  the  decedent  were  worth  a  million  dollars,  that  $10 
thousand  bequest  is  dischargeable  with  a  prorated  federal  estate  tax 
of  $3  257.^ 

Prior  to  1959,  under  the  California  law,  from  about  1921  to  1959,  the 
state  of  California  allowed  a  deduction  against  the  estate  for  federal 
estate  taxes  paid;  but  that  was  repealed  in  1959,  and  now  there  is  no 
federal  estate  tax  deduction  allowable  under  the  California  law.  ihis 
is  a  tax  on  a  tax  but  it  has  been  upheld  by  the  courts  of  this  state, 
Estate  of  Fal)ris  in  1962.  In  the  beginning,  there  was  no  allowance 
for  the  federal  estate  tax,  and  until  1921,  there  was  no  provision  m  the 
Inheritance  Tax  Law  at  all  for  any  deduction,  even  for  funeral  expenses. 
They  were  allowed  on  the  basis  that  it  was  a  succession  tax,  and  bene- 
ficial succession  was  the  measure  of  the  tax,  but  there  was  no  provision 
in  the  law,  and  it  was  not  until  1921  that  any  provision  was  put  m  the 
law  to  permit  deductions  to  be  allowed.'* 

Deiails  of  California  Law 

The  California  law  is  broken  down  first  according  to  whose  estate 
comes  under  the  inheritance  tax;  then  what  property  is  taxable  and 
what  transfers  are  taxable ;  then  what  deductions  are  allowed.  Next, 
what  exclusions  are  allowed  under  the  law;  for  example,  community 
property  exclusions.  And  then  the  computation  of  the  tax.  And,  o± 
course,  the  payment  features  of  it :  the  payment  of  the  tax  to  the 
county  treasurer,  the  discounts  and  the  refund  provision. 

A.  PROPERTY  TAXABLE 

Jurisdiction  to  tax  depends  upon  residence,  i.e.,  domicile  of  the  de- 
cedent in  California  or  the  presence  of  real  property  or  tangible 
personal  property  in  this  state.  All  real  property  m  the  state  of  Cali- 
fornia is  subject  to  tax  under  the  law,  irrespective  of  the  domicile  of 
the  owner.  It  is  within  the  borders  of  the  state.  The  law  also  taxes  all 
tangible  personal  property  within  the  borders  of  this  state,  irrespective 
of  domicile.  With  respect  to  intangible  personal  property— bank  ac- 
counts, securities,  promissory  notes-these  depend  upon  the  residence 
or  domicile  of  the  deceased.  If  the  decedent  were  domiciled  m  another 
state,  California  would  not  attempt  to  tax  a  bank  account  that  he  had 
on  deposit  in  a  California  bank,  or  attempt  to  tax  stock  that  he  held 
in  a  California  corporation.  Other  states  accord  a  like  exemption  to 
California  residents  with  respect  to  intangible  personal  property.  Kesi- 
dence  is  not  defined  in  the  statute,  but  it  is  equated  with  domicile  tor 
the  present  purpose.  The  laws  of  Oregon  and  Washington  do  not  use 
the  word  resident  or  domicile.  They  use  the  word  inhabitant  The  law 
is  nicely  vague  in  this  area,  but  the  courts  have  tied  it  down  to  domicile 
In  a  state  like  California,  there  are  quite  a  number  of  disputed  domicile 
cases.  These  cases  could  result  in  a  double  taxation;  that  is,  taxation 
by  two  different  states.  We  have  provisions  in  our  law  to  preclude  this 
by  virtue  of  a  right  to  compromise  a  disputed  domicile  case,  and  also 

8  Barry,  op.  cit. 
*Ibid. 
e  Ibid. 
« Ibid. 
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specific  provisions  for  arbitration.  "We  have  never  utilized  the  arbitra- 
tion provisions,  but  they  are  there,  nevertheless^ 

If  a  decedent  is  a  nonresident  of  the  United  States,  the  law  says 
California  will  tax  any  intangible  personal  property  in  the  state  of 
California.  The  state  will  also  tax  stock  in  a  California  corporation, 
which  the  .1963  session  defined  precisely,  and  any  other  tangible  personal 
property.  The  law  exempts  bank  deposits  and  deposits  in  the  savings 
and  loan  associations  belonging  to  a  deceased  nonresident  of  the  United 
States,  so  long  as  the  accounts  are  not  used  in  connection  with  a  busi- 
ness conducted  in  whole  or  in  part  in  California.^ 

B.  TRANSFERS  TAXABLE 

Any  transfer  by  will  or  the  laws  of  succession  is  subject  to  the  in- 
heritance tax  law.  Probate  homesteads,  family  allowances,  and  civil 
code  homesteads,  i.e.,  the  declared  homesteads,  are  taxable.  If  this  were 
aU,  many  transfers  would  escape  tax.  For  example,  inter  vivos  transfers, 
a  deed  of  gift,  and  blanket  gift  from  a  parent  to  a  child  are  subject  to 
tax  so  long  as  the  transfer  was  made  without  valuable  and  adequate  con- 
sideration equal  in  money  or  money's  worth;  and  the  courts  say  partial 
consideration  in  such  instances  is  not  consideration.  The  law  taxes  any 
transfer  made  in  contemplation  of  death.  California  is  one  of  the  rela- 
tively few  states  that  defines  the  term,  and  contemplation  of  death 
means  in  California  with  a  "testamentary  intent  or  a  testamentary 
flavor."  ^  It  does  not  mean  a  deathbed  transfer  as  it  does  in  some  juris- 
dictions. It  means  a  transfer  that  would  be  a  substitute  for  testamentary 
disposition  including  a  transfer  with  a  reserved  life  estate.  For  example, 
a  parent  deeds  his  home  to  the  child,  reserving  to  the  grantor  a  life 
estate.  This  type  of  a  transfer  is  taxable  under  the  California  Inherit- 
ance Tax  Law. 

C.  JOINT  TENANCIES 

Some  75  percent  to  80  percent  of  all  homes  in  California  are  held 
in  joint  tenancy,  and  the  law  taxes  the  termination  of  a  joint  tenancy 
by  the  death  of  one  of  the  joint  tenants  on  what  is  called  a  contribution 
theory.  Code  Section  13671  states  that  on  a  death  of  one  of  two  joint 
tenants,  the  whole  of  the  joint  tenancy  property  is  taxable,  except  that 
which  the  survivor  may  prove  originally  belonged  to  him,  and  never 
came  from  the  deceased.  This  is  satisfactory  in  many  ways  but  with 
respect  to  a  husband  and  wife  difficulties  arose,  so  the  Legislature  in 
1955  amended  the  law  to  provide  that  a  joint  tenancy  held  by  a  husband 
and  wife  which  had  its  source  in  community  earnings  would  be  treated 
for  inheritance  tax  purposes  as  community  property.  In  other  words, 
if  the  home  was  bought  with  community  earnings,  on  the  death  of 
either  husband  or  wife,  it  would  be  treated  as  community  property,  and 
since  1961,  all  community  property  passing  outright  to  the  survivor  is 
free  of  inheritance  tax.  There  are  also  such  things  as  three-way  joint 
tenancies,  and  there  was  created  by  the  Legislature  in  1961  a  new  type 
of  property  which  was  acquired  in  some  state  other  than  California 
which  would  have  been  community  property  had  it  been  acquired  in 
California.  With  respect  to  that,  if  it  is  held  in  joint  tenancy,  the 

">  Barry,  op.  cit. 

^Ibid. 

•Ibid. 
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Statute  provides  that  it  shall  be  considered  as  though  each  was  a  con- 
tributor of  one-half.^*^ 

D.  POWERS  OF  APPOINTMENT 

As  for  powers  of  appointment,  the  Legislature  from  time  to  time  has 
changed  its  position.  At  one  time  it  taxed  a  creation  of  a  power  of  ap- 
pointment to  the  donee  of  the  power.  Subsequently,  the  law  was  changed 
to  tax  the  exercise  of  the  power  by  the  donee.  Since  1935  California  has 
been  taxing  the  creation  of  the  power  of  appointment  again,  but  not 
the  exercise  of  the  power  of  appointment  on  the  death  of  the  donee. 
For  example,  A  gives  to  B  an  estate  for  life  with  a  power  to  say  how 
that  property  shall  go  on  the  death  of  B,  the  donee.  B,  the  donee,  exer- 
cises the  power  at  his  death,  and  gives  the  property  to  X.  California 
does  not  tax  that  last  transfer.  ''We  tax  the  first  one  but  not  the  last, 
although  the  donee  of  the  power  has  what  the  cases  and  the  taxwriters 
say  can  amount  to  absolute  ownership."  ^^  He  has  the  enjoyment  of 
the  property  during  his  life  and  the  right  to  say  who  shall  have  it  after 
his  death.  "This  is  an  area  that  should  be  explored  in  the  future.' 
Powers  of  appointment  are  not  as  popular  as  joint  tenancies  nor  as  pop- 
ular as  ordinary  life  estates,  but  they  have  become  more  important  since 
1954  when  the  Internal  Revenue  Code  was  amended.  With  the  marital 
deduction  in  the  Federal  Estate  Tax  Law,  if  it  is  separate  property 
and  the  husband  dies  first,  assume  that  he  has  created  Trust  A  and 
Trust  B  the  latter  being  the  so-called  marital  deduction  trust.  He  has 
to  give  the  surviving  spouse  the  power  of  appointment  in  Trust  B  in 
order  to  gain  the  advantage  of  the  marital  deduction  under  the  federal 
law  to  exclude  half  of  the  property  from  the  estate  tax,  that  is,  the 
property  in  Trust  B.  The  use  of  the  power  of  appointment  has  accord- 
ingly grown  considerably  in  the  last  eight  or  nine  years.  In  large  estates, 
the  people  who  have  a  great  deal  of  property  are  able  to  avail  them- 
selves of  the  services  of  estate  planners  who  will  arrange  their  affairs 
so  as  to  minimize  the  tax.  "There  is  nothing  evil  in  this  ...  but  there 
are  some  loopholes  that  come  up."  ^^  In  the  Federal  Estate  Tax  Law, 
it  is  provided  not  alone  that  the  exercise  of  the  power  of  appointment 
be  taxed  on  the  death  of  the  donee,  but  possession  of  the  power  as  well. 
If  the  donee  had  the  power  at  the  time  he  died,  whether  he  exercised  it 
or  not,  the  transfer  is  subject  to  tax.^* 

E.  INSURANCE 

The  next  type  of  property  transfer  which  is  subject  to  tax  is  insur- 
ance. It  has  to  be  genuine  insurance,  not  a  single  premium  policy  that 
is  brought  by,  say,  an  elderly  person  in  conjunction  with  an  annuity 
contract.  The  risk-sharing  feature  must  be  present.  The  federal  law  a 
few  years  ago  eliminated  the  payment-of -premiums  test.  The  state 
looks  to  incidents  of  ownership.  If  the  decedent  has  the  incidents 
of  ownership,  we  considered  the  transfer  taxable.  We  have  not  in  our 
law  eliminated  the  payments-of-premiums  test.  But  if  the  premiums 
were  paid  with  community  earnings  and  the  spouse  is  the  beneficiary 

w  Barry,  op.  cit. 

i^Ibid. 

"/bid. 

^Ibid. 

^Ibid. 
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of  the  policy  of  insurance,  the  community  exclusion  applies  to  it,  and, 
of  course,  as  it  stands  now  it  is  not  taxable.  There  is  in  the  state  law 
a  $50  thousand  insurance  exemption.  There  was  up  until  1942  a  $40 
thousand  insurance  exemption  in  the  federal  law.  At  that  time,  it  was 
repealed.  California  did  not  repeal  its  $50  thousand  insurance  exemp- 
tion.^^ 

The  payment-of-premiums  test  relates  to  the  continuance  of  paying 
the  premiums  by  the  insured.  The  insured  transfers  the  policy  to  the 
beneficiary,  for  example,  and  then  each  continues  to  pay  the  premiums 
on  it.  Formerly,  if  he  continued  to  pay  the  premiums  under  the  federal 
law,  it  was  considered  that  he  was  still  the  owner  of  the  insurance, 
and  it  was  still  subject  to  tax.  But  if  the  policy  was  transferred,  or, 
if,  for  example,  the  wife  took  out  the  policy  of  insurance  on  her  hus- 
band's life,  and  she  paid  all  premiums,  he  was  not  the  owner  of  the 
policy,  and  it  was  not  something  that  was  passing  from  him  to  her.  This 
was  her  own  investment.  If  it  was  a  partnership,  a  beneficiary  could 
well  be  an  owner  of  the  policy,  but  if  it  were  a  corporation  and  the 
corporation  took  out  the  policy  of  insurance  on  the  life  of  its  president 
or  its  general  manager  and  the  corporation  paid  all  the  premiums  and 
the  proceeds  were  payable  to  the  corporation  as  beneficiary,  then  it 
would  not  be  subject  to  tax.  If  it  were  payable  to  the  wife  of  the 
corporation  president  and  if  the  decedent  were  not  the  owner  of  it, 
then  it  would  not  be  subject  to  tax.  In  other  words,  the  corporation 
pays  it  and  the  wife,  or  the  estate,  is  the  beneficiary.  "But  we  have  to 
be  careful  here  because  if  it  goes  into  the  estate  proper,  the  decedent's 
estate,  and  is  subject  to  the  terms  of  his  will  and  subject  to  the  claims 
of  creditors,  it  does  not  qualify  for  the  exemption,  and  it  would  be 
taxable.  But  if  it  goes  directly  to  the  beneficiary — if  he  were  not  the 
owner  of  the  policy — it  would  not  be  subject  to  tax.  If  he  were  the 
owner  of  the  policy,  then  the  $50  thousand  exemption  would  apply. ' '  ^® 
If  a  partner  takes  out  insurance  to  pay  off  his  equity  in  the  business  and 
if  the  proceeds  go  into  the  partnership  as  of  the  moment  of  death,  his 
interest  has  been  enriched  to  that  extent  and  would  be  subject  to  tax.^'^ 

GiH  Tax 

The  gift  tax  rates  and  specific  exemptions  in  California  (as  distin- 
guished from  ** exclusions")  are  the  same  as  under  the  inheritance  tax. 
In  the  federal  law,  gift  tax  rates  are  lower  than  estate  tax  rates  ^^  and 
a  different  scheme  of  exemptions  applies. 

Further  details  of  the  California  taxes  are  provided  in  the  Appendix. 

^  Barry,  op.  cit. 

M  IMd. 

"Hid.  ^         ...  .     ^ 

M  The  disparity  between  federal  estate  and  gift  tax  rates  may  be  criticized  as  being 
in  violation  of  tax  neutrality;  but  see  Robert  N.  Miller,  "The  Federal  Gift  Tax: 
Rate  Revision,"  American  Bar  Association  Journal,  April  1965,  vol.  51,  pp.  333- 
336.  For  a  useful  summary  of  federal  estate  and  gift  tax  provisions  see  Alfred 
D.  Toungwood  and  John  W.  Galanis,  "Estate  and  Gift  Taxation  in  the  United 
States  of  America,"  pp.  83-104  of  G.S.A.  WTieatcroft  (eA.)  Estate  and  G^ft 
Taxation:  A  Comparative  Study    (London:   Sweet  and  Maxwell,   1965). 


III.  INCIDENCE  AND  EFFECTS  OF  DEATH  TAXES* 

Inheritance  and  estate  taxes  have  the  peculiarity  that  they  are  not 
naid  by  the  person  who  earns  the  income  or  accumulates  the  wealth 
out  of  which  the  tax  is  paid.  This  fact  requires  a  different  approach 
to  the  question  of  incidence  and  ejffects  from  that  employed  m  the  dis- 
cussion of  other  taxes.  ,  ^  •£.  ■u■^^4.       * 

There  is  an  interesting  difference  of  opinion  on  the  shittability  ot  • 
inheritance  and  estate  taxes  in  the  traditional  literature  on  the  subject. 
Two  well-known  authorities  may  be  cited  as  a  basis  for  discussion. 
Seligman  says,  "A  tax  on  inheritance  or  bequests  cannot  be  shitted, 
for  evidently  there  is  no  one  to  whom  it  could  be  transferred,  ihe 
ulterior  effects  of  which  some  writers  speak,  such  as  the  influence  ot 
inheritance  taxes  on  the  accumulation  of  capital,  do  not  really  illustrate 
the  process  of  shifting.  Theij  are,  moreover,  of  such  doubtful  validity 
that  they  may  le  neglected."  ^  Brown  claims  that  the  amount  of  capi- 
tal mio-ht  decrease  because  of  lessened  motive  for  accumulation  and 
that  "so  far  as  such  a  tax  did  operate  to  decrease  the  volume  of  saving 
and 'raise  interest  rates,  its  hurden  would  be  upon  laborers  or  land- 
owners or  both  and  not  upon  owners  or  inheritors  of  capital. 

.  Derived,  with  revision,  from  Harold  M   Somers,  P^b He  i^inanceand^a^^^^^ 

pp     291-295    (Philadelphia:    Blakiston   Company,    1949)    and      Ji^state    laxes   ana 

XE  rrfe1i?Sl';^/.?:ra^^^^^^^^^^  371  (New  Yon.:  Columbia 

.H.  W^'^ro^r^JloTori^cl'^of  SSn^'p'fol  (New  York:  Henry  Holt  and  Co..  1924). 
[italics  added.] 
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In  the  narrowest  sense  any  impact  on  the  accumulation  of  capital  does 
not  illustrate  the  process  of  shifting.  Whether  an  analysis  of  such 
impact  is  of  "doubtful  validity,"  however,  will  be  considered  below. 
The  fact  that  interest  rates  may  rise  does  not  remove  the  lurden  from 
the  inheritors  of  capital  in  any  substantial  degree.  The  inheritors  give 
up  a  capital  sum;  they  may  regain  some  of  their  loss  through  higher 
interest  rates,  but  any  such  effect  would  benefit  the  inheritors  to  only 
a  small  extent  relative  to  the  capital  loss.  All  interest  receivers  share 
part  of  the  gain  resulting  from  the  capital  loss  borne  by  the  inheritors 
alone.  When  it  is  considered  that  the  extent  of  any  rise  in  interest 
rates  would  depend  on  prevailing  credit  conditions  and  would  generally 
be  small,  it  seems  reasonable  to  conclude  that  any  shifting  of  the  tax 
by  the  inheritors  through  higher  interest  rates  would  be  negligible. 

The  economic  effects  of  inheritance  and  estate  taxes  are  peculiar  in 
that  in  most  eases,  at  any  rate,  the  inheritance  is  in  the  nature  of  a 
windfall,  hence  we  cannot  attribute  to  the  tax  any  insidious  effect  on 
economic  motives  of  the  recipient.  Nevertheless,  effects  may  result  from 
two  considerations:  (1)  the  tax  reduced  the  amount  received  by  the 
inheritor  and  (2)  the  anticipation  of  the  necessity  of  pajdng  the  tax 
may  have  influenced  the  decedent  in  various  ways.^ 

An_  ingenious  device  for  reducing  some  of  the  arbitrary  effects  of 
inheritance  and  estate  taxes  has  been  proposed  by  Dr.  William  Vickrey. 
Under  this  plan  the  tax  would  be  cumulative  and  would  be  graduated 
according  to  the  difference  in  age  between  donor  and  recipient.^  Another 
interesting  suggestion  is  that  of  Eugenio  Rignano  who  proposed  that 
that  part  of  an  estate  that  had  in  turn  been  inherited  by  the  legator 
would  be  taxed  more  heavily  than  that  part  which  had  been  built  up  by 
the  legator  himself.^  Finally,  there  is  the  plausible  suggestion  of  Pro- 
fessor W.  J.  Shultz  that  there  be  a  "vanishing"  exemption.  Under 
this  plan  a  large  estate  would  have  a  smaller  absolute  exemption  than 
a  small  estate.^  These  proposals  could  readily  be  adapted  to  California's 
inheritance  tax  scheme. 

It  is  reasonable  to  assume  that  some  of  the  money  inherited  will  be 
used  for  consumption  purposes  and  some  will  be  saved.  The  supply  of 
"capital"  is  therefore  diminished  by  the  tax  insofar  as  it  absorbs 
sa\dngs  that  might  have  been  invested.  The  basic  study  of  these  effects 
was  undertaken  in  Great  Britain  in  1927.  There  the  Colwyn  Committee 
found  considerable  disagreement  but  expressed  the  opinion  that  agri- 
cultural landowners  and  private  businesses  experienced  inconvenience 
and  hardships,  and  that  in  some  cases  considerable  damage  was  done. 
Public  companies,  moreover,  were  affected  insofar  as  the  supply  of 

3  The  area  of  estate  planning  (including  investment  decisions  made  with  a  view 
toward  death  tax  consequences)  appears  to  be  a  major  exception  to  the  generali- 
zation that  tax  considerations  do  not  dominate  the  activities  of  high-income  indi- 
viduals. See  James  N.  Morgan,  Robin  Barlow  and  Harvey  E.  Brazer,  "A  Survey 
,°L,,??if"^®"*  Management  and  Working  Behavior  Among  High-Income  Indi- 
viduals.     Paper   presented   at   seventy-seventh   annual   meeting   of   the   American 

fca'o^J^lc  #IS-    MayTge^r'  """°'''  ^^'^^^^^^  ''''■   ^^^  ^PP^^  -  American 

*  ^'romiI  Preys' 1947  )'^"  ^^^  Profirressi-ue  Taxation,  Chapters   8  and   9    (New  York: 

6  See  Eugenio  Rignano,  Tfte  Social  Significance  of  the  Inheritance  Tax,  p.   115.    (New 

n^^l^L^l   ■   ^.     ■;  K"0Pf'    1924.)    Tax   concessions    for    successive    estates    in    the 

California  inheritance  tax  law  and  the  federal  estate  tax  law  tend  to  act  slightly 

in  the  opposite  direction.  &    >•  j 

«  See^miam^  J.^Shultz^^T>eath  Tax  Exemptions."  Chapter  9  in  Tax  Exemptions  (New 
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capital  from  the  public  was  decreased/  The  Colwyn  Committee  also 
says  of  both  inheritance  and  income  taxes  that  "both  forms  of  taxation 
alike  prevent  a  certain  amount  of  new  capital  from  coming  into  being, 
the  ultimate  effect  depending  very  largely  on  the  direction  of  govern- 
ment expenditure."  8  Some  years  ago  Colm  and  Lehmann  estimated  the 
reduction  in  savings  in  the  United  States  resulting  from  the  19db 
Revenue  Act  rates  on  personal  estate  and  gift  taxes :  ^ 

$130-$170    million — compared   -with   1932    rates 

300-  330   million — compared    with    1928    rates 

350-  390  million — compared   with   no   tax 

These  are  substantial  magnitudes  for  that  time. 

The  federal  estate  tax  and  California's  inheritance  tax  undoubtedly 
have  an  unfavorable  effect  on  the  availability  of  capital  for  investment 
purposes.  The  government  (federal  or  state)  could,  of  course,  use  the 
funds  to  augment  the  supply  of  savings.  Examples  would  be  veterans 
and  housing  loans  of  various  sorts  under  either  federal  or  state  auspices. 

The  deterrent  to  capital  formation  is  not  necessarily  of  the  same 
magnitude  as  the  reduction  in  "savings"  in  any  case.  The  availability 
of  credit  from  the  banking  system  and  other  sources  may  be  ample. 
The  possible  effect  which  the  anticipation  of  the  tax  may  have  pn  the 
accumulation  of  capital  should  also  be  taken  into  account.  It  is  con- 
ceivable that  a  person  would  be  so  spiteful  of  the  state  or  federal 
government  as  to  reduce  the  amount  of  wealth  he  will  pass  on  to  others 
(either  while  he  is  alive,  i.e.  through  gifts,  or  after  his  death)  but  it  is 
also  conceivable  that  consideration  for  his  heirs  will  make  him  more 
eager  than  ever  to  increase  the  size  of  his  estate.  We  have  no  reason  to 
assume  any  net  effect  in  either  direction.  ^ 

The  direct  impact  of  inheritance  and  estate  taxation  on  business 
operations  is  deferred  to  Part  VI,  below,  where  it  is  discussed  in  the 
context  of  the  taxation  of  capital  gains  at  death. 

'Report  and  Appendices  of  the  Committee  on  National  Debt  and  Taxation  (Colwyn 
Report),  p.  172.  (Great  Britain,  1927). 

»Gi?ha?d^Coira  and  Fritz  Lehmann,  "Economic  Consequences  of  Recent  American  Tax. 
Policy."  Social  Research,  1938,  Supplement  I,  p.  33.  ii„5„„    c^^ 

10  This  i¥  one  instance  of  the  necessary  interrelation  of  tax  and  credit  policies  See, 
for  example,  James  R.  Schlesinger.  "A  Suggested  Framework  for  Monetary- 
Fiscal  Analysis"  Review  of  Economics  and  Statistics,  February  1961,  pp.  44-50. 


IV.  INHERITANCE  TAX  PROVISIONS  IN  THE 
VARIOUS  STATES 

The  state  inheritance  tax  laws  vary  widely  in  their  major  provisions. 
Some  of  the  most  important  of  these  provisions  are  summarized  in  the 
following  tables  for  purposes  of  comparison. 

Applicaiion  of  ihe  Tax 

Table  2  illustrates  some  of  the  important  provisions  regarding  appli- 
cation of  the  inheritance  tax  in  the  various  jurisdictions. 

California  is  one  of  25  jurisdictions  out  of  the  52  considered  that 
give  a  full  exemption  to  nonresident  estates.  With  the  exception  of 
Pennsylvania,  where  no  exemption  is  allowed,  the  other  jurisdictions 
apportion  the  exemption.  Legacies  to  nonresident  charities  are  taxable 
in  California,  with  certain  exceptions,  which  is  the  case  in  thirty  other 
jurisdictions  as  well.  California's  taxation  of  assets  transferred  under 
power  of  appointment  is  followed  in  48  of  the  other  jurisdictions. 
Thirty-two  jurisdictions,  including  California,  make  allowance  for 
property  recently  taxed.  Tax  on  remainder  interests  can  be  deferred  in 
California  as  it  can  in  twenty-seven  other  jurisdictions. 

Deductibility  of  the  Federal  Estate  Tax  and  Inheritance  Taxes 

Paid  to  Other  Jurisdictions 

In  California  there  is,  in  effect,  a  tax  on  a  tax  because  federal  estate 
tax  is  not  deductible  and  neither  are  inheritance  taxes  paid  to  other 

(21) 
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TABLE  2 
APPLICATION   OF   THE    INHERITANCE   TAX   IN   VARIOUS   JURISDICTIONS 


QUERIES 

*Is  exemption 
given  nonresi- 
dent estates  in 
full  or  appor- 
tioned? 

Are 

legacies  to 

nonresident 

charities 

taxable? 

Are  assets 

transferred 

under 

power  of 

appointment 

taxable? 

Is  allowance 

made  for 

property 

recently 

taxed? 

Can  tax  on 

remainder 

interests 

be  deferred? 

Alabama 

Apportioned 

No 

Yes 

Yes 

No 

Alaska 

Apportioned 

No 

Yes 

No 

Yes 

Arizona 

Apportioned 

No 

Yes 

Yes 

No 

Arkansas 

Apportioned 

No 

Yes 

Yes 

No 

California 

FuU 

Yesi-2.4-' 

Yes  8 

Yes 

Yes" 

Colorado 

Apportioned 

Yes  !•  *• ' 

Yes 

Yes 

Yesi* 

Connecticut 

FuU 

Yes  1- 1« 

No 

No 

No 

Delaware 

Full 

No 

Yes 

Yes 

No 

Dist.  of  Columbia 

Full 

No 

Yes 

Yes 

Yes" 

Florida 

Apportioned 

No 

Yes 

Yes 

No 

Georgia 

Apportioned 

No 

Yes 

Yes 

No 

Hawaii 

Full 

No 

Yes 

Yes 

Yes" 

Idaho 

Full 

Yes  !■  2 

Yes 

Yes 

Yes" 

Illinois 

FuU 

Yes  I.  18 

Yes 

No 

No 

Indiana 

FuU 

Yes  !•  2.  18 

No 

No 

Yes 

Iowa 

FuU 

Yes  5. 7 

Yes 

Yes 

Yes" 

Kansas 

Apportioned 

Yesi.2.4'' 

Yes 

Yes 

Yes" 

Kentucky 

Apportioned 

No 

Yes 

Yes 

No 

Louisiana 

FuU 

Yesi 

No 

No 

No 

Maine 

Apportioned 

Yes  1-  ■• ' 

Yes  8.  n 

No 

Yes" 

Marjiand 

FuU 

Yes  !•  »■ ' 

Yes  8 

No 

Yes 

Massachusetts 

FuU 

Yes  2.  18 

Yes  8 

No 

Yes 

Michigan 

FuU 

Yes  1. ' 

Yes 

No 

Yes" 

Minnesota 

FuU 

Yes  1. 2.  '•  « 

Yes 

Yes 

Yes" 

Mississippi 

Apportioned 

No 

Yes 

Yes 

No 

Missouri 

FuU 

Yesi-' 

Yes 

No 

Yes" 

Montana 

Apportioned 

Yes  1-  2.  '■  16 

Yes 

Yes 

Yes" 

Nebraska 

FuU 

Yes  12. 7 

Yes  8 

Yes 

Yes" 

New  Hampshire 

FuU" 

Yes  1. ' 

Yes  8 

No 

No 

New  Jersey 

FuU  15 

Yes  18 

Yes  8 

No 

Yes" 

New  Mexico 

Apportioned 

Yes  1-  2-  *• ' 

Yes 

No 

No 

New  York 

Apportioned 

No 

Yes 

Yes 

Yes" 

North  Carolina 

Apportioned 

Yes  2.' 

Yes 

Yes 

No 

North  Dakota 

Apportioned 

No 

Yes 

Yes 

No 

Ohio 

Apportioned 

Yes  2-' 

Yes' 

No 

Yes  18 

Oklahoma 

Api)ortioned 

Yes  !•  '•  « 

Yea 

Yes 

No 

Oregon 

FuU 

Yesi.' 

Yes 

Yes 

Yes" 
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TABLE  2— Continued 
APPLICATION   OF   THE    INHERITANCE   TAX   IN   VARIOUS  JURISDICTIONS 


QUERIES 

*Is  exemption 
given  nonresi- 
dent estates  in 
full  or  appor- 
tioned? 

Are 

legacies  to 

nonresident 

charities 

taxable? 

Are  assets 

transferred 

under 

power  of 

appointment 

taxable? 

Is  aUowance 

made  for 

property 

recently 

taxed? 

Can  tax  on 
remainder 
interests 

be  deferred? 

Pennsylvania 

None  allowed 

No 

Yes  8 

No 

Yes 

Puerto  Rico 

Full 

No 

Yes 

Yes 

No 

Rhode  Island 

Apportioned 

Yesi 

Yes 

No 

No 

South  Carolina 

Apportioned 

No 

Yes 

Yes 

No 

South  Dakota 

Apportioned 

Yesi 

Yes 

No 

Yes" 

Tennessee 

Apportioned 

Yes  '.  "8 

Yea» 

Yes 

Yes" 

Texas 

FuU 

Yes  !•  2. ' 

Yes 

Yes 

No 

Utah 

FuU 

No 

Yes  8 

Yea 

No 

Vermont 

FuU 

No 

Yes  8 

No 

No 

Virginia 

Apportioned 

No 

Yes  8 

Yes 

Yes 

Washington 

Full 

No 

Yes 

Yes 

Yes»o 

West  Virginia 

Apportioned 

Yes' 

Yea 

Yes 

Yes 

Wisconsin 

Apportioned 

Yes  2. «.  i» 

Yes 

Yes 

No 

Wyoming 

FuU 

Yes  1.  2. 7 

Yes  8 

No 

Yes" 

*This  does  not  refer  to  taxable  status  of  intangible  personal  property  of  nonresident  decedents. 

1  Unless  the  other  state  has  a  reciprocal  exemption  provision. 

2  Unless  used  within  the  state. 

8  Unless  principally  used  within  the  state. 

*  Unless  existing  under  the  laws  of  the  U.S. 
'  Unless  to  veterans'  organizations. 

*  Unless  to  American  Red  Cross. 

'  Unless  the  other  state  does  not  impose  a  death  tax  in  respect  to  a  charity  of  this  state. 
8  Ta.\ed  to  the  estate  of  the  donor. 
'  Taxed  to  the  estate  of  the  donor  as  to  nonresidents. 
10  If  bond  is  filed. 

"  If  bond  is  filed  where  interest  consists  of  personal  property. 
'2  If  contingent  and  the  value  is  undeterminable. 
13  Same,  provided  bond  is  filed. 

"  Full  exemption  as  to  real  property;  no  exemption  as  to  personal  property. 
"  If  property  is  specifically  de\Tsed;  apportioned  if  not  specifically  deposed. 
1'  Unless  operating  under  the  laws  of  the  state. 
1'  Taxable  in  estate  of  donee  if  an  unconditional  general  power. 
18  Unless  other  state  grants  a  like,  equal  or  similar  exemption. 

SOURCE:  Inheritance,  Estate  and  Gift  Tax  Reporter,  State  Vol.  4,  Commerce  Clearing  House,  Inc.  Chicago,  1964. 
NOTE:  Reproduced  from  INHERITANCE  TAX  REPORTS,  published  by  and  copyrighted  1964,  Commerce  Clearing 
l^House  Inc.,  Chicago,  Illinois. 


states,  with  the  exception  that  taxes  paid  other  states  on  the  transfer 
of  stock  are  deductible  in  computing  the  value  of  such  stocks.  Twenty- 
one  other  states  also  do  not  permit  the  deduction  of  the  federal  estate 
tax.  See  Table  3. 

Discount  and  Interest  Provisions 

To  encourage  early  payment  of  inheritance  taxes,  many  of  the  states 
have  discount  provisions  in  their  laws.  The  amount  of  the  discount  and 
the  time  period  after  death  that  the  discount  applies  vary  widely  from 
one  state  to  another.  California  and  two  other  states  provide  for  a  5 
percent  discount  within  six  months  of  death.  Discounts  of  varying 
amounts  with  periods  of  from  3  to  18  months  are  given  by  10  other 
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TABLE  3 

DEDUCTIBILITY   OF   THE   FEDERAL   ESTATE   TAX   AND   INHERITANCE   TAXES 
PAID   TO   OTHER  JURISDICTIONS 


State 

Federal  Estate  Tax 

Inheritance  Taxes  Paid  Other  States 

Alabama 

No' 

No" 

Alaska 

Deductible 

Yes 

Arizona 

Not  deductible 

No2 

Arkansas 

Noi 

No' 

California 

Not  deductible 

No2 

Colorado 

Not  deductible 

No' 

Connecticut 

Not  deductible 

No2 

Delaware 

Not  deductible 

No2 

District  of  Columbia 

Deductible  (apportioned) 

No' 

Florida 

No' 

No' 

Georgia 

No' 

No' 

Hawaii 

Deductible 

No' 

Idaho 

Deductible 

Yes 

Illinois 

Deductible 

No' 

Indiana 

Not  deductible 

Yes,  as  to  intangible  personal  property. 

Iowa 

Deductible 

No' 

Kansas 

Deductible 

No' 

Kentucky 

Deductible  (apportioned) 

No' 

Louisiana 

Not  deductible 

No' 

Maine 

Deductible 

No' 

Maryland 

Deductible 

Yes 

Massachusetts 

Deductible 

Yes 

Michigan 

Not  deductible 

No' 

Minnesota 

Deductible 

Yes 

Mississippi 

No' 

No' 

Missouri 

Deductible 

Yes 

Montana 

Deductible 

No> 

Nebraska 

Deductible 

No' 

Nevada 

No  inheritance  tax  law 

No  inheritance  tax  law. 

New  Hampshire 

Deductible 

Yes,  except  in  case  of  tax  on  a  specific 
bequest  of  property  in  another  state'. 

New  Jersey 

Not  deductible 

Yes,  to  the  extent  that  they  are  paid 
on  property  taxable  in  New  Jersey. 

New  Mexico 

Not  deductible 

No' 

New  York 

Not  deductible 

No' 

North  Carolina 

Not  deductible 

Yes 

North  Dakota 

Deductible 

Yes,  as  to  intangible  personal  property. 

Ohio 

Deductible 

Yes.  Credit  allowed  for  taxes  paid  to 

other  states. 

Oklahoma 

Not  deductible 

No' 
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TABLE  3— Continued 

DEDUCTIBILITY   OF   THE    FEDERAL    ESTATE   TAX   AND   INHERITANCE   TAXES 
PAID   TO   OTHER  JURISDICTIONS-Continued 


State 

Federal  Estate  Tax 

Inheritance  Taxes  Paid  Other  States 

Oregon 

Not  deductible 

No2 

Pennsylvania 

Not  deductible 

Yes 

Puerto  Rico 

Not  deductible, 

but  credit  allowed 

No',  but  credit  allowed 

Rhode  Island 

Not  deductible 

Yes 

South  Carolina 

Not  deductible 

Yes,  on  death  taxes  on  charitable 
transfers. 

South  Dakota 

Not  deductible 

No2 

Tennessee 

Not  deductible 

Yes,  as  to  intangible  personal  property. 

Texas 

Not  deductible 

No2 

Utah 

Not  deductible 

No2 

Vermont 

Deductible 

Yes,  if  made  a  charge  on  the  residuary 
estate. 

Virginia 

Deductible 

No2 

Washington 

Not  deductible 

No2 

West  Virginia 

Deductible 

No2 

Wisconsin 

Deductible 

No2 

Wyoming 

Deductible 

No2 

I  These  states  levy  estate  taxes  based  on  the  credit  allowed  against  the  federal  estate  tax  toward  state  death  taxes,  so  the 
question  of  deducting  the  federal  estate  tax  does  not  arise.  Where  a  portion  of  the  decedent's  property  is  in  another 
state,  the  tax  levied  is  the  proportionate  amount  of  the  federal  credit  based  upon  the  ratio  of  the  property  within  the 
state  to  the  entire  estate. 

»  Taxes  paid  other  states  on  the  transfer  of  stock  are  deductible  in  computing  the  value  of  such  stocks.  Frkk  v.  Pennsyl- 
vania, (1925)  268  U.  S.  473.  ■ 

•  Allows  only  a  credit  against  local  taxes  on  same  transfer. 

SOURCE:  Inheritance,  Estate  and  Gift  Tax  Reporter,  State  Vol.  4,  Commerce  Clearing  House,  Inc.  Chicago  1964. 

NOTE:  Reproduced  from  INHERITANCE  TAX  REPORTS,  pubUshed  by  and  copyright  1962,  Commerce  Clearing 
House,  Inc.,  Chicago,  Illinois. 


states.  Some  states,  of  which  Montana  is  representative,  have  an  inter- 
esting method  of  inducing  early  payment.  In  Montana  the  estate  is 
granted  a  5  percent  discount  for  18  months  after  death.  After  that  time 
a  10  percent  annual  interest  charge  is  made.  The  estate  is  never  taxed 
at  "par."  Thirty-seven  states  provide  no  discount  for  early  payment. 
See  Table  4. 

Interest  provisions  vary  widely.  In  some  states,  interest  charges  begin 
as  early  as  six  months  after  death.  California,  in  charging  interest  after 
24  months,  together  with  Alaska  and  Vermont,  has  the  longest  grace 
period  of  any  of  the  jurisdictions. 

Gifts  Made  in  Contemplation  of  Death 

^  If  a  transfer  of  property  is  made  inter  vivos,  but  made  in  contempla- 
tion of  death  and  in  lieu  of  disposition  by  will  or  descent,  then  this 
transfer  of  property  is  taxable  unless  it  is  a  bona  fide  sale  for  adequate 
consideration  in  money  or  money's  worth.  Many  of  the  states  have 
statutes  defining  the  term  ' '  contemplation  of  death ' '  as  being  the  state 
of  mind  of  a  person  executing  his  will.  For  the  most  part  these  statutes 
state  that  if  the  transfer  is  made  within  a  certain  period  prior  to  the 
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TABLE  4 
DISCOUNT  AND   INTEREST   PROVISIONS   IN   STATE    INHERITANCE   TAX   LAWS 


State 


Ala. 


Discount 


None 


Alaska 
Ariz. 


Ark. 


Cal. 


Colo. 


Conn. 


Del. 


D.C. 


Fla, 


Ga. 


Hawaii 


Idaho 


lU. 


Ind. 


Iowa 


Kan. 


Ky. 


La. 


Me. 


Md. 


Mass. 


Interest 


None 


None 


None 


5%  within  6  months 
of  death 


5%  within  6  months 
of  death 


If  time  of  payment  extended,  6%  per  annum  charged  from  15 
months  after  death  to  time  of  payment.  Penalty  of  1%  per  month 
after  6  months  notice  or  15  months  after  death  if  enforcement  by 
levy  and  sale  is  necessary.  No  interest  or  penalty  shall  accrue  for 
any  period  prior  to  final  assessment. 


7%  from  death  if  tax  is  not  paid  within  2  years  of  death,  i 


6%  annually  from  due  date,  15  months  after  death,  and  4%  annually 
during  period  of  extension,  if  granted. 


6%  per  annum  from  extended  date,  where  an  extension,  not  to 
exceed  18  months,  has  been  granted.  Additional  tax  found  to  be 
due  more  than  18  months  after  decedent's  death  is  subject  to  interest 
at  10%  per  annum  if  not  paid  witliin  30  days  after  notice  and 
demand. 


10%  annually  from  date  of  death  if  not  paid  within  2  years  of  death; 
if  delay  is  excused,  7%  from  expiration  of  2  years  (as  to  estates  of 
decedents  dying  prior  to  September  22,  1951)  ;  6%  annuaUy  from 
date  of  delinquency  [2  years  after  death]  (as  to  estates  of  decedents 
dying  on  or  after  September  22,  1951) . 


None 


None 


None 


None 


None 


None 


10%  annually  from  date  of  death,  if  not  paid  within  1  year  of 
death,  unless  delay  is  unavoidable,  in  which  case  interest  may  be 
reduced  or  waived.  In  case  of  installment  payments,  7%  until  ex- 
piration of  time  Umited  for  payment  and  10%  thereafter. 


9%  annually  from  14  months  after  death.  If  extension  is  granted, 
rate  is  4%  until  expiration  of  extension.  In  case  of  estate  tax,  ex- 
tension may  be  with  or  without  interest  at  9%. 


4%  from  15  months  after  death.  Where  there  is  litigation  interest 
begins  1  month  after  adjudication.  


1^  of  1%)  a  month  from  18  months  after  date  of  death. 


6%  per  annum  from  15  months  after  death. 


1%  a  month  if  not  paid  within  6  months  after  notice  of  assessment. 


5%  within  6  months 
of  death 


None 


5%  within  1  year 
of  death 


None 


None 


5%  within  9  months 
of  death 


8%  per  annum  from  18  months  after  death,  unless  delay  is  unavoid- 
able, in  which  case  5%  is  charged. 


10%  per  annum  from  1  year  after  date  of  death,  unless  delay  is 
unavoidable,  when  7%  is  charged. 


7%  from  date  of  death  if  not  paid  within  18  months  after  date  of 
death,  10%  if  not  paid  within  20  months  of  death. 


10%  per  annum  after  18  months  from  date  of  death.' 


8%  annually  after  18  months  from  date  of  death,  6%  if  extension 
of  time  for  payment  is  granted.  Extension  may  not  be  more  than 
3  years  after  date  of  death.  


6%  annually  after  time  of  distribution,  after  18  months  from  date 
of  death  or  after  determination  of  benificiaries'  shares,  where  shares 
cannot  be  determined  within  18  months.  


None 


None 


None 


None 


10%  annuaUy  from  date  of  death  if  not  paid  within  18  months  of 

death.  1 


1%  a  month  after  6  months  from  date  of  death  and  2%  a  month 
after  12  months  from  date  of  death.  ^ 


6%,  annually  after  15  months  from  date  of  death  unless  secured  by 
cash  deposit. 


6%  annually  from  15  months  and  30  days  after  issuance  of  letters 
of  administration.  


6%,  annually  after  15  months  from  date  of  death  of  the  decedent. 
If  at  least  ^gths  of  tax  is  paid  on  or  before  due  date  no  interest 
is  chargeable  on  balance  until  30  days  after  notice  for  taxes  is  sent. 
4%  interest  rate  between  election  and  hnal  determmation  where 
there  is  a  domiciliary  dispute. 
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TABLE  4— Continued 
DISCOUNT   AND   INTEREST   PROVISIONS   IN   STATE    INHERITANCE   TAX   LAWS 


State 

Discount 

Interest 

Mich. 

5%  within  12  months 
of  death 

8%  annually  from  date  of  death,  if  not  paid  within  18  months  of 
death.  1  5%  on  delayed  payments  where  bond  is  furnished. 

Minn. 

None 

6%  annually  after  18  months  from  date  of  death. 

Miss. 

None 

6%  annually  after  15  montlis  from  date  of  death. 

Mo. 

None 

6%  from  date  of  death  for  1  year  and  1%  per  month  thereafter. 
Interest  remitted  if  tax  paid  wthin  9  months  of  date  of  death.' 

Mont. 

5%  within  18  months 
of  death 

10%  annually  if  not  paid  within  18  months  after  date  of  death 
unless  bond  is  given  for  deferred  payment,  in  which  case  the  rate 
is  6%  per  annum.' 

Neb. 

None 

7%  annually  from  date  of  death  if  not  paid  within  16  months  of 
death.  6%  annually  from  16  months  after  death  in  case  of  estate  tax. 

Nev. 

No  inheritance  tax  law. 

N.H. 

None 

10%  annually  after  15  months  from  date  of  death. 

N.J. 

None 

10%  annually  after  8  months  from  date  of  death.' 

N.  Mex. 

None 

10%  annually  after  12  months  from  quaUfication  of  executor. 

N.  Y. 

None 

If  payrnent  is  not  made  within  6  months  of  the  date  of  the  decedent's 
death,  interest  will  be  assessed  aginst  the  estate.  The  interest  rate 
begins  at  3^%  on  the  unpaid  amount  if  paid  in  the  seventh  month 
and  increases  ]/2%  for  each  month  untU  the  fifteenth.  If  not  paid 
within  fifteen  months,  a  rate  of  10%  per  annum  till  the  date  of 
payment  will  be  charged.  If  extension  is  granted  the  rate  is  6% 
from  expiration  of  6-month  period  until  expiration  of  extension 
period,  but  if  payment  is  not  made  witliin  extension  period  10% 
is  charged  from  due  date  until  paid.  In  certain  cases,  where  time 
for  payment  has  not  been  extended,  surrogate  may  reduce  the  rate 
to  6%.  Interest  on  additional  estate  tax  is  chargeable  from  date  of 
final  determination  of  federal  estate  tax,  although  no  interest  is 
chargeable  if  the  additional  tax  is  paid  within  60  days  of  date  of 
determination. 

N.  Car. 

None 

6%  per  annum  from  15  months  after  date  of  death.  If  not  paid 
within  2  years  of  date  of  death,  an  added  5%  is  incurred.^  ]/2% 
per  month  from  date  due  until  date  paid  (exclusive  of  penalties) 
as  to  additional  assessments. 

N.  Dak. 

None 

6%  per  annum  after  15  months  from  date  of  death. 

Ohio 

1%  a  month  for  each 
full  month  prior  to 
expiration  of  year 
after  "succession" 

8%  annually  after  1  year  from  date  of  "succession,"  unless  delay 
is  unavoidable  in  which  case  no  interest  is  charged  untU  the  cause 
of  delay  is  removed. 

Okla. 

None 

1%  per  month  from  15  months  after  date  of  death,  unless  deter- 
mination is  impossible,  in  which  case  it  is  J^  of  1%  per  month. 

Ore. 

5%  within  8  months 
of  death 

8%  annually  from  8  months  after  date  of  death.'  If  bond  is  given 
for  deferred  payment  of  tax,  rate  is  6%  per  annum  from  8  months 
after  date  of  death. 

Perm. 

5%  within  3  months 
of  death 

6%  annually  after  1  year  from  date  the  tax  becomes  delinquent 
in  case  of  inheritance  tax  and  after  18  months  from  date  of  death 
in  case  of  estate  tax,  unless  delay  is  unavoidable,  when  interest  is 
at  productive  rate  if  such  rate  is  lower  than  6%. 

P.  R. 

None 

6%  per  annum  after  180  days  from  date  of  notice  to  interested 
parties. 

R.  I. 

None 

8%  from  9  months  after  appointment  of  first  executor  or  admini- 
strator.' 

S.  Car. 

None 

6%  annually  after  15  months  from  date  of  death. 

S.  Dak. 

None 

6%  from  date  of  death  if  not  paid  witiiin  1  year  after  date  of  death.^ 

Tenn. 

None 

6%  annually  from  15  months  after  date  of  death  and  penalty  of  J^ 
of  1%  per  month  unless  delay  is  unavoidable  when  penalty  may  be 
suspended. 
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TABLE  4— Continued 
DISCOUNT   AND   INTEREST   PROVISIONS   IN   STATE   INHERITANCE   TAX   LAWS 


State 


Tex. 


Utah 


Vt. 


Va. 


Wash. 


W.  Ta. 


Wis. 


Wyo. 


Discount 


Interest 


None 


None 


None 


None 


""^r.  oer  month  from  date  of  notice  if  not  paid  -wnthin  3  months  aiter 
date  of  notice  of  assessment.  H  not  paid  within  9  months  after  date 
of  notice,  hen  is  foreclosed.  


^^r  annually  from  date  of  death,  or  m  case  of  extension,  from  date 
of  expiration  of  extension  if  not  paid  within  1  year  of  date  of  de^th, 
unless  delay  is  unavoidable  when  the  mterest  may  be  reduced  or 
waived.  


C7c  annually  after  2  years  from  date  of  death. 


\%  a  month  from  1  year  after  date  of  death.  Where  tax  is  not 
determinable  untU  more  than  11  months  after  date  of  death  mterest 
begins  30  days  after  determination.       ^__ 


None 


39c  within  13  months 
of  death 


5%  within  1  year 
of  death 


5%  within  16  months 
of  death 


6%  annuaUy  from  date  of  death  if  tax  is  not  paid  withm  15  months 
from  date  of  death.  =  Interest  may  not  be  tolled  for  more  than  3 
vears  and  minimum  tax  must  be  paid  withm  15  month  period. 
Where  bond  is  given  for  deferred  pajTnent  of  tax,  rate  is  67o  from 
60  days  after  possession.  _^ 


109-r  annuallv  from  14  months  after  death  and  in  addition  thereto, 
a  5'vc  penalty,  unless  delay  is  unavoidable,  when  penalty  and  mterest 
may  be  suspended.  


lO^c  annuallv  from  date  of  death  if  tax  is  not  paid  within  IS  months.' 
If  bond  L.  given  for  deferred  pajTnent  of  tax  6%  from  date  of  death 
to  date  of  paj-ment. ^ 


S^c  annually  after  16  months  from  date  of  death.' 


» Unless  unavoidable  delay,  when  only  6^c  is  charged. 

«  Unles  delav  is  unavoidable,  when  DO  interest  IS  charged.  n\^^„„rir.„^^  ^nn  rrhicaffn  19641 

House,  Inc.,  Chicago,  Illinois. 


transferor's  death,  the  transfer  is  deemed  to  have  been  "in  contempla- 
tion of  death"  and  is  includible  in  decedent's  gross  estate^ This  pre- 
sumptive period  is  listed  in  Table  5  for  the  various  states.  The  period 
is  three  vears  under  California  law  without  presumption ;  and  no  trans- 
fer made  more  than  three  years  prior  to  death  is  taxable  as  having  been 
made  in  contemplation  of  death. 
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TABLE  5 

GIFTS   MADE   IN   CONTEMPLATION    OF   DEATH-PRESUMPTIVE   PERIOD 
IN    VARIOUS   STATES 


State 


Presumptive  Period 


Alabama 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Alaska No  period  specified 

Arizona 3  years,  but  no  transfer  made 

more  than  3  j^ears  prior  to 
death  is  taxable 

Arkansas 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

California 3  years  if  transfer  is  proved 

by  the  State  to  have  been 
made  in  contemplation  of 
death  (there  is  no  presump- 
tion) ,  but  no  transfer  made 
more  than  3  years  prior  to 
death  is  taxable 

Colorado 2  years 

Connecticut 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Delaware 6  months 

District  of 

Columbia 2  years 

Florida 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Georgia 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Hawaii No  period  specified 

Idaho No  period  specified 

Illinois 2  years 

Indiana 2  years 

Iowa 2  years 

Kansas 1  year 

Kentucky 3  years 

Louisiana 1  year 

Maine 6    months,    but    no    transfer 

made  more  than  2  years 
prior  to  death  is  taxable 

Maryland 2  years 

Massachusetts 1  year,  but  no  transfer  made 

more  than  2  years  prior  to 
death  is  taxable 

Michigan 2  years 

Minnesota 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Mississippi 2  years 


State 


Presumptive  Period 


M  issouri 2  years 

Montana 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Nebraska 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

Nevada No  inheritance  tax 

New  Hampshire--   2  years 

New  Jersey 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

New  Mexico 1  year,  and  an  additional  tax 

is  imposed  on  such  transfer 
according  to  the  relation- 
ship of  the  parties 

New  York 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable 

North  Carolina---  3  years,  if  the  transfer  ex- 
ceeds 3%  of  the  estate 

North  Dakota 2  years 

Ohio 2  years 

Oklahoma 2  years 

Oregon 3  years,  but  no  transfer  made 

more  than  3  years  prior  to 
death  is  taxable  if  all  gift 
taxes  assessed  were  paid  or 
if  no  gift  taxes  were  due 

Pennsylvania 2  years 

Puerto  Rico 2  years,  where  the  transferor 

is  over  50  years  of  age 

Rhode  Island 2  years 

South  Carolina 3  years 

South  Dakota No  period  specified 

Tennessee 2  years 

Texas 2  years 

Utah 3  years 

Vermont No  provision  for  taxing  abso- 
lute inter  vivos  transfers 

Virginia 3    years,    but    no    gift    made 

more  than  3  years  prior  to 
death  is  taxable 

Washington- 2  years 

West  Virginia 3  years 

Wisconsin 2  years 

Wyoming 6    months,    but    no    transfer 

made  more  than  2  years 
prior  to  death  is  taxable 


SOURCE:  Inheritance,  Estate  and  Gift  Tax  Reporter,  State  Vol.  4,  Commerce  Clearing  House,  Inc.  (Chicago,  1964.') 
NOTE:  Reproduced  from  INHERITANCE  TAX  REPORTS,  published  by  and  copyright  1963,  Commerce  Clearing 
House,  Inc.,  Chicago,  Illinois. 
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V    REVISION:  CHANGES  IN  THE  DISCOUNT  PERIOD  AND 
THE  GRACE  PERIOD  OF  THE  INHERITANCE  TAX  LAW 

Two  aspects  of  California's  inheritance  tax  law  that  require  atten- 
tion are  the  discount  period  and  the  grace  period.  One  possibility  is 
to  shorten  the  grace  period  from  the  present  24  months  to  15  months, 
thus  speeding  up  a  certain  percentage  of  the  inheritance  tax  payments. 
Another  is  to  extend  the  time  period  for  the  5  percent  discount  from 
the  present  six  months  to  eight  months,  which  would  postpone  some  tax 

collections.  ^^  ^^  -,.      ^  «•    + 

The  Controller's  office  has  estimated  the  1965-66  direct  revenue  eftect 

of  these  proposals  as  follows :  1965-66 

Speedup  of  payments ig'S'oOO 

Payments   postponed J20o'o00 

Additional   discount ' 

Net  change 

The  Controller  estimates  that  the  state  will  lose  approximately 
$300  000  per  year  thereafter  because  more  taxpayers  will  be  m  a  posi- 
tion 'to  take  advantage  of  the  discount.  The  Controller  also  finds  that 
any  interest  value  of  the  earlier  tax  receipts  will  be  offset  almost  exactly 
by  the  interest  loss  on  the  delayed  tax  collections  resulting  ±rom  the 
extension  of  the  discount  period. 
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Advantages  of  fhe  Changes 

Ameudment  of  Section  14103  of  the  Revenue  and  Taxation  Code  to 
shorten  the  grace  period  from  21  months  to  15  months  wiU  speed  up 
tax  collections. 

Amendment  of  Section  14161  of  the  Revenue  and  Taxation  Code 
would  extend  the  time  period  of  the  discount  from  the  present  six 
months  to  eight  months  keeping  the  discount  at  5  percent.  This  change 
would  have  the  advantage  of  permitting  tlie  personal  representative 
to  make  a  closer  estimate  of  the  actual  tax  because  by  the  end  of  eight 
months  from  the  date  of  death  the  six  months'  notice  to  creditors  would 
normally  have  expired  and  all  claims  would  be  in.  Another  advantage 
would  be  to  give  the  personal  representative  an  additional  two  months 
to  make  his  decisions. 

It  has  been  stated  that  this  time  extension  would  give  the  estates  the 
advantage  of  long  term  capital  gains  on  their  investments.  It  would  en- 
courage prompt  investment  of  the  funds  by  the  executor  in  order  to 
take  advantage  of  the  long  term  capital  gains  feature.  This  would  aid 
the  more  liquid  estates. 

Disadvantages  of  the  Changes 

Charles  J.  Barry,  chief  inheritance  tax  attorney,  lists  the  following 
disadvantages  of  the  discount  provision  :  ^ 

1.  The  discount  presents  an  administrative  problem.  Accounts  must 
be  set  up  when  the  payment  initially  is  received.  When  the  inheritance 
tax  appraiser's  report  is  filed  the  entry  must  be  checked.  Since  the  pre- 
payment is  almost  invariably  made  before  the  report  is  filed,  it  is  nearly 
always  over  or  under  the  amount  of  the  tax,  necessitating  an  adjusting 
ledger  entry  to  correct  the  allowable  discount. 

2.  There  are  a  great  many  overpayments  since  all  prepayments  are 
based  on  an  estimate  of  the  tax.  In  his  opinion,  95  percent  of  the  re- 
funds paid  in  any  year  are  the  direct  result  of  personal  representatives 
and  survivors  endeavoring  to  take  advantage  of  the  discount  provision 
before  the  tax  liability  is  known.  In  the  fiscal  year  1962-63  his  office 
processed  1,335  refunds. 

3.  The  refunds  require  a  substantial  portion  of  the  tax  collected 
each  year  to  be  paid  back  to  personal  representatives  and  survivors 
In  the  fiscal  year  1962-63,  the  total  amount  paid  out  of  inheritance 
tax  revenue  as  refunds  was  $2,265,926.75. 

4.  The  discount  causes  substantial  tax  loss.  In  the  fiscal  year  1962-63 
the  total  discounts  amounted  to  $2,899,582.17  compared  with  total  tax 
collections  of  approximately  $89,000,000.  If  the  discount  period  is  ex- 
tended to  eight  months,  there  would  be  an  additional  tax  loss  of  ap- 
proximately $300,000  each  year  due  to  the  two  months'  additional 
delay. 

.  ^•.  T^®  discount  is  discriminatory  in  that  it  places  a  premium  on 
liquidity  in  an  estate.  It  favors  the  estate  which  consists  largely  of 
ready  cash.  The  discount  discriminates  against  the  estate  which  was 
almost  wholly  invested  in  California  real  estate  or  a  closelv  held  busi- 
ness interest. 

1  Letter  by  Charles  J.  Barry,  chief  inheritance  tax  attorney.  Office  of  the  Controller 
^^  i^m  Honorable  Nicholas  C.  Petris,  Chairman,  Assembly  Commitee  on  RevenuP 
and  Taxation,  May  15,  1964.  "^ii-ee  on  ±ievenue 
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fi    The  federal  estate  tax  law  does  not  allow  a  discount. 

7    Tf  ^.v  be  a?' ned  that  the  presence  of  a  discount  provision  m 
the  inheSnce  tax^law  constitutes  a  threat  to  other  California  taxes 
s'iLTth\"SunUn  the  inheritance  tax  law  e-oura-^ear^^^^^^^^^^^^ 
of  the  tax,  a  discount  offered  in  other  Calif ornia  taxes  ^^^^^^'""'^^^^ 
prepayment  of  such  taxes  as  the  personal  income  tax   insurance  gross 
premiums  tax,  and  bank  and  corporations  franchise  tax. 

Tt  should  also  be  noted  that  one  of  the  advantages  of  an  extension  of 
the  discount  period  is  held  to  be  that  it  would  permit  the  personal  rep- 
tniXt^  additional  months  in  which  ^IJ^^'l"^^,^^^^^^^^ 
a  closer  estimate  of  the  actual  tax.  In.nost  ^^s^^^^f/^^  Sits  ?om 
there  would  continue  to  be  no  more  than  an  ^'^'"^^^'l^l^'^'^^^^^^ 
flip  Ipno-th  of  time  involved  in  the  probate  process,  the  preparation  or 
documfit^'s  and  Affidavits  for  the  appraiser,  the  computation  of  the  tax 

'trltin'c^eighVm^nXJather  than  six  months  for  the  discount  period 
Jjd^^tlt  La  sW.vn  of  pa.^^^^^^^  P^--^ 

^^.1n£L^  pordon  of  the  payLnts  would  be  made  m  the 

'^  ThTltgthtf  Tit' wS%ses  under  existing  law  from  date  of 
delth  to  dlte  0  approval  of  the  appraisal  report  and  to  date  of  first 
tax  paymtn^^^^^  shown  in  Tables  6  and  7  and  Figures  1  and  2. 

Frioqntf  and  nTverrTvted  Fifteen  months  is  the  grace  period  ex- 
tended b;  the  federal  government  and  appears  to  be  about  the  modal 

^"Th?;ii,posal%*o\e;^S:r4?diseount  period  from  six  months  to 
:f  :r  dfeft.  S°^POs.  »*  t-  tax^—  .  to^aeeeler^te  .. 

^XdtTe^"Sh  dise^,^^^^^^ 

the  ^tate  would  lose  revenue  0    abou^^  \^^^'^l'lZluU  receive  some 

of  roughly  *°0.000i"""-/" '*  "  Vo '  rt  of  the  eighth  month  with  the 
65  percent  of  the  tax  funds  at  the  r^  «  'f  ^"V^^^,,,,  ^„ended  to 
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FIGURE  1 


CALIFORNIA   INHERITANCE   TAX   CASES,    1961 

TIME   FROM   DEATH    TO    REPORT   APPROVAL 


100 

^ " ^^^^^^^ 

60 

^        /-' 

/         / 

/                              ^^                                      LESEHfi 

/                                 ^y                                                                                ESTATES   $900,000 
/                                ^^                                                                                                      ANO  OVER      —  —  —  — 

<<:--;-jir— J 1 \ 1 1- J 

SOUECE:  State  of  California,  Slatisiicd  Report,  Califomia  Inheritance  Tax  Cases,  1961,  p.  32,  Inheritance  and  Gift  Tax 
Division,  Sacramento:  1964. 


FIGURE  2 


CALIFORNIA   INHERITANCE   TAX  CASES,    1961 

TIME   FROM    DEATH   TO   FIRST   TAX   PAYMENT 


LCSS  1HAN  3  4  9 

MONTHS 

Source:  State  of  Califomia,  StatUtical  Report,  Caiifornia  Inhtrilance  Tax  Cases,  19S1.  p.  32,  Inheritance  and  Gift  Tax  Division,  Sacramento:  1964. 

it  is  clear  that  this  is  far  above  the  usual  borrowing  rate  for  the  state, 
this  is  not  the  entire  cost  of  the  discount  pro^dsion  by  any  means.  The 
making  of  early  payments  on  the  basis  of  tax  estimates  imposes  a 
very  large  administrative  burden.  The  additional  recordkeeping  and 
the  large  number  of  refunds  involved  probably  imposes  a  much  greater 
cost  on  the  state  than  can  be  realized  from  the  interest  earned  by  the 
state  on  the  moneys  paid  in  overpayments. 

The  eight-month  rather  than  six -month  period  may  make  it  possible 
for  some  estates  to  realize  capital  gains  on  their  funds  before  they  pay 
their  taxes  but  in  order  to  do  this  on  new  investments  the  estate  would 
have  to  be  quite  liquid.  The  estate's  representative  would  have  to  in- 
vest the  earmarked  tax  funds  within  two  months  of  the  date  of  death 
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in  order  to  obtain  capital  gains  treatment  on  the  liquidating  transaction 
undertaken  to  make  payment  to  the  state. 

The  entire  discount  provision  seems  to  be  at  variance  with  the  eco- 
nomic objective  of  tax  neutrality.  The  discount  provision  places  a  pre- 
mium on  liquidity  of  assets.  It  therefore  imparts  a  distortion  into  the 
decision  as  to  whether  wealth  should  be  held  in  a  liquid  or  illiquid 
form.  The  estate  that  consists  chiefly  of  real  estate,  for  instance,  would 
not  be  in  a  good  position  to  take  advantage  of  the  discount  provision. 
For  this  reason  the  discount  provision  makes  the  possession  of  large 
liquid  assets  an  important  part  of  estate  planning  for  large  estates. 
This  cannot  but  affect  the  allocation  of  resources  between  liquid  and 
nonliquid  asset  holding. 

A  fifteen-month  grace  period,  with  no  discount  period,  would  have 
considerable  advantages,  in  terms  of  more  revenue  to  the  state,  the 
elimination  of  discriminatory  treatment  of  liquid  as  against  illiquid 
estates  and  the  resulting  greater  tax  neutrality.  There  might  be  a  reve- 
nue loss  in  the  particular  year  the  revisions  are  instituted  because 
delay  in  payment  resulting  from  elimination  of  the  discount  might  out- 
weigh speed-up  in  payment  resulting  from  reduction  in  grace  period. 


VI.  REVISION:  TAXATION  OF  CAPITAL  GAINS 
AT  DEATH* 

A  taxpayer  can  die  to  avoid  the  capital  gains  tax.  This  is  true 
"whether  he  dies  under  California  law  or  under  federal  law,  or  both. 
Should  he  be  allowed  such  an  easy  way  out?  "No"  was  the  answer 
given  to  this  question  by  the  Administration  in  Washington  in  its  pro- 
posals for  tax  re^dsion  in  1963.  Congress  had  its  o"^\ti  ideas,  however, 
and  decided  to  leave  the  law  on  this  point  unchanged  in  the  Internal 
Revenue  Act  of  1964.  The  federal  provisions  and  proposals  are  of  par- 
ticular concern  in  California  because  of  the  question  of  federal-state 
conformity. 

Federal  Provisions  and  Proposals 

A  summary  of  the  Administration's  plan  as  presented  by  President 
Kennedy  follows :  ^ 

Impose  a  tax  at  capital  gains  rates  on  all  net  gains  accrued  on 
capital  assets  at  the  time  of  transfer  at  death  or  by  gift. 

Adoption  of  this  proposal  is  an  essential  element  of  my  program 
for  the  taxation  of  capital  gains ;  certainly  in  its  absence  there 
would  be  no  .justification  for  any  reduction  of  present  capital  gain 
rate  schedules. 

*  The  federal  portion  of  this  part  is  derived  from  a  chapter  by  the  present  writer  in  a 
forthcoming  collection  of  essays  in  memory  of  C.  Ward  Macy  (P.  L.  Kleinsorge,  ed.) 
to  be  published  by  the  University  of  Oregon  Press.  The  author  is  indebted  to  at- 
torneys Donald  C.  Lubick  and  Albert  R.  Mugel  for  discussion  of  the  federal  issues. 
They  should  not,  however,  be  held  responsible  for  the  views  expressed  here. 

1  See  "President's  1963  Tax  Message"  (January  24,  1963)  in  Hearings  Before  the  Com- 
mittee on  Ways  and  Means,   (beginning  February  6,  1963)  Vol.  1   (revised)  p.  24. 
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A  number  of  exceptions  would  limit  the  applicability  of  tbis 
proposal  to  fewer  than  3  percent  of  those  who  die  each  year.  These 
exceptions  would  provide  special  rules  for  the  transfer  of  house- 
hold and  personal  effects,  assets  transferred  to  a  surviving  wife 
or  husband,  and  a  certain  minimum  amount  of  property  in  every 
case.  Appreciation  on  property  subject  to  the  charitable  contribu- 
tion deduction  would  continue  to  be  exempt  both  on  gift  and  at 

death.  .  ^  ,     „  ... 

For  those  who  would  have  a  substantial  amount  of  appreciation 
taxed  upon  transfer  at  death,  a  special  averaging  provision  should 
prevent  the  application  of  higher  rates  than  would  have  applied 
upon  disposition  over  a  period  of  years.  In  addition,  it  should  be 
clearly  understood  that  the  tax  upon  transfer  at  death  would  re- 
duce the  size  of  the  taxable  estate,  and  thereby  reduce  the  estate 
tax  The  present  provisions  for  extended  payment  of  estate  taxes 
would  apply  to  the  new  taxes  upon  appreciated  property  trans- 
ferred at  death  and  would  be  liberalized. 

My  proposal,  if  enacted,  would  apply  to  gifts  made  after  this 
date,  but  would  be  phased  to  apply  fully  to  transfers  at  death 
only  after  three  years.  The  Secretary  of  the  Treasury  wiU  present 
a  technical  elaboration  of  this  proposal  and  its  relationship  to  the 
existing  rules  for  the  taxation  of  various  kinds  of  assets  transferred 
at  death. 
This  recommendation  is  a  reflection  of  a  serious  problem  at  both 
federal  and  state  levels.  At  the  time  of  death,  property  takes  on  a  basis 
equivalent  to  market  value,  and  any  appreciation  m  value  that  oc- 
curred in  the  hands  of  the  decedent  is  forever  forgotten  as  far  as  the 
capital  gains  tax  is  concerned.  The  property  at  its  new  value  is  suboect 
to  the  federal  estate  tax  and  the  state  inheritance  tax  but  m  view  of  the 
many  exemptions  and  deductions  in  both  types  of  taxes,  a  particular 
capital  gain  may,  in  fact,  escape  all  taxation.  This  has  important  eco- 
nomic implications.  ,         .1  •+  i        •   i 
The  close  relation  between  current  questions  m  the  capital  gams 
tax  itself  and  the  taxation  of  capital  gains  at  death  and  by  gitt  has 
been  stated  succinctly  by  Walter  Heller :  2                        _         .  ^-u     4.      + 
Instead  of  lowering  the  capital  gams  barrier  at  the  front 
door  marked  'market  transactions',  it  may  be  just  as  effective— and 
more  desirable  on  equity  grounds— to  close  the  back  door  marked 
'tax-free  transfers  at  death'  and  the  side  door  marked,   tax-deterring 
transfers  by  gift. ' 
The  prevailing  situation  is  well  summarized  by  Seltzer  ^ : 

Most  commonly,  in  both  law  and  ordinary  speech,  a  distinction  is 
made  between  'realized'  and  'unrealized'  capital  gams  or  losses.  An 
owner  who  does  not  sell  or  enter  into  an  exchange  legally  equivalent 
to  a  sale  is  said  not  to  'realize'  a  capital  gain  or  loss,  however  big 
the  change  in  the  market  value  of  his  holdings,  however  marketable 
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they  are,  and  regardless  how  long  he  has  owned  them.  The  change  in 
market  value,  commonly  referred  to  as  an  'unrealized'  capital  gain 
or  loss  is  not  taken  into  account  in  computing  taxable  income.  Very 
siibstantial  proportions  of  the  increases  in  the  value  of  lands  and 
corporate  securities  are  never  'realized'  in  the  current  legal  sense 
hecatise  the  law  docs  not  regard  transfers  of  property  at  death  as 
occasioning  'realization.'  The  difference  between  the  cost  of  the  prop- 
erty to  a  decedent  and  its  value  on  the  date  of  his  death  is  not  re- 
garded as  a  capital  gain  or  loss  to  either  the  decedent  or  his  heirs. 
The  latter  put  the  property  on  their  books  at  the  value  on  the  date 
of  transfer  (or  other  date  chosen  by  the  executor  for  the  purpose  of 
the  estate  tax)  and  measure  their  capital  gains  or  losses  on  it  from 
the  value  on  that  date.  [Emphasis  supplied.] 

Tax  advisers  make  a  point  of  this  method  of  avoiding  the  capital 
gains  tax,  as  illustrated  by  the  following  ^ : 

You  can  get  capital  gain  on  your  share  when  you  retire  and  re- 
ceive it  all  within  one  year.  If  company  contributions  are  invested  in 
company  stock,  appreciation  on  the  stock  is  not  taxed  until  you  finally 
sell  the  stock.  If  you  hold  the  stock  until  death,  there  may  he  com- 
plete avoidance  of  income  tax.  [Emphasis  supplied.] 

Treafmenf  of  Capital  Gains  in  California 

Capital  gains  are  not  accorded  any  special  treatment  for  tax  pur- 
poses in  California  under  the  provisions  of  the  Franchise  Tax  Law  or 
the  Bank  and  Corporation  Income  Tax  Law.  Capital  gains  are  afforded 
special  tax  treatment  under  the  provisions  of  the  Personal  Income  Tax 
Law.^  Here  it  is  provided  that  net  long-term  capital  gains  are  ef- 
fectively taxable  at  50  percent  of  the  tax  rate  that  would  otherwise 
apply.  There  is  no  ceiling  rate  in  the  California  statute  to  correspond 
to  the  federal  25-percent  ceiling.  While  the  California  personal  income 
tax  code  currently  has  seven  different  rates  ranging  from  1  percent 
to  7  percent  in  a  progressive  manner,  the  top  7-percent  rate  applies  to 
all  income  of  $15,000  or  over  for  a  single  person  and  $30,000  or  over 
for  joint  returns. 

In  effect  then,  net  long-term  capital  gains  in  California  are  presently 
taxed  at  a  maximum  of  3|  percent  in  most  cases  rather  than  the  7-per- 
cent rate  which  would  apply  if  they  were  taxed  as  ordinary  income. 
The  California  definition  of  what  constitutes  a  capital  gain  follows 
very  closely  upon  the  federal  statute.  In  1961  the  Senate  Fact  Find- 
ing Committee  on  Revenue  and  Taxation  issued  a  report  entitled  Con- 
formity of  California  Personal  Income  and  Bank  and  Corporation 
Franchise  Taxes  with  the  Federal  Internal  Revenue  Code  which  noted 
several  minor  differences  between  the  federal  code  and  the  California 
Personal  Income  Tax  Law.  Conforming  legislation  was  suggested  in 
this  report  and  much  of  it  was  adopted  in  1961,  particularly  in  the 
capital  gains  area. 

*  How  to  Prepare  Now  for  Tax-saving  OpportunUies  in  the  Golden  Sixties — 1960-69 

(New  York:  J.  K.  Lasser  Tax  Institute,  1959)  p.  6. 

*  See  California's  Tax  Structure:   196i,  pp.   41-42    (Part  1,  Tax  Study,  Assembly  In- 

terim Committee  on  Revenue  and  Taxation,  January  1964). 
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TABLE  8 

SELECTED   PROVSSIONS  OF   STATE    INDIVIDUAL   INCOME   TAX   LAWS, 
BY   STATES,    1960 


State 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Delaware 

D.C 

Georgia 

Hawaii 

Idaho 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maryland 

Massachusetts-. 

Minnesota 

Mississippi 

Missouri 

Montana 

New  Mexico 

New  York 

North  Carolina. 
North  Dakota.. 

Oklahoma 

Oregon . — 

South  Carolina- 
Utah 

Vermont 

Virginia- 

Wisconsin 


Income- 
splitting 
provision 
granted  to 
married 
couples 


No 

Yes 

Yes 

No 

Yes 

No 

No 

No 

No 

Yes 

Yes 

No 

Yes 

No 

Yes 

No 

No 

No 

No 

No 

No 

Yes 

No 

No 

No 

Yes 

Yes 

No 

No 

No 

No 

No 


Federal 
income 

tax 

allowed 

as  a 

deduction 


Yes 

No 

Yes 

No 

No 

Yes 

Yesb 

No 

No 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

No 

No 

Yes 

Yes 

Yes 

Yes  "J 

Yes 

No 

No 

Yes" 


Federal 

income 

definition 

used  as 

state 
tax  base 


No 

Yes 

No 

No 

No 

No 

No 

No 

No 

Yes 

Yes 

Yes 

No 

Yes 

No 

No 

No 

No 

No 

No 

Yes 

No 

Yes 

No 

Yes 

No 

No 

No 

No 

Yes 

No 

No 


Capital 

gains 

and  losses 

given 

special 

treatment 


No 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes" 

Yes 

Yes 

No 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

No 

No 

Yes<= 

No 

No 


Optional 

standard 

deduction 

granted 


Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


With- 
holding 
used 


Yes 

Yes 

Yes 

No 

Yes« 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes» 

No 

Yes 

No 

Yes 

Yes 

No 

No 

No 

Yes 

No 

Yes 

Yes 

No 

No 

Yes 

Yes 

Yea 

Yes 

No 

No 


:  ^SSe  ^i:^^Z  SS  :ll=if  ^1«  i«ed  to  S300  on  returns  of  individual,  and  S600  on 

c  SltafgrnraldSs^^e'nof  considered  in  determining  net  taxable  income  in  Maryland  and  Vermont, 
d  The  deduction  of  federal  income  tax  paid  allowed  in  SouthCarqhna  is  muted  to  $500  taxnaver 

e  The  deduction  of  federal  income  tax  paid  allowed  in  Wisconsm  is  limited  o  3  per  cent  of  the  net  income  of  the  wxpayer 
SOURCE:  Emanuel  Melichar,  SU,te  Individual  Income  Taxes,  p.  52,  Umversity  of  Connecticut.  Storrs  Agricultural, 
Experiment  Station,  (Storrs:  1963). 

As  Table  8  shows,  California  is  one  of  the  23  states  affording  special 
treatment  to  capital  gains  in  its  Personal  Income  Tax  Law  out  of  the 
32  states  that  have  personal  income  taxes.  .    ,    ,.       ^^^  a     -t-i. 

No  capital  gains  tax  is  assessed  on  an  asset  that  is  held  until  deatn. 
This  provides  some  incentive  (although  only  to  the  extent  of  a  maxi- 
mum 3i-percent  rate  in  California  under  present  law)  to  avoid  selling 
the  asset  at  a  gain  during  the  life  of  the  owner.  It  also  provides  a 
possible  tax  loophole  due  to  the  difference  in  the  treatment  of  capital 
eains  in  the  franchise  tax  and  corporation  tax  on  the  one  hand  and 
the  personal  income  tax  on  the  other.  A  closely  held  corporation  might 
have  a  capital  gain  under  either  the  franchise  tax  or  the  corporation 
tax,  whichever  applied.  If,  however,  the  principals  of  the  corporation 
were  able  to  manipulate  the  asset  so  that  it  became  their  own  property 
rather  than  corporate  property,  they  would  be  able  toavo^d  the  capi- 
tal gains  tax  entirely  on  the  asset  merely  by  the  expedient  of  holding 
until  the  time  of  death  or  gift.  (There  is  no  capital  gams  tax  imposed 
at  time  of  gift  but  the  donee  takes  the  donor's  base  for  future  capital 
gains  tax  purposes.) 
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Background  of  the  Federal  Exempfion  of  Capifal  Gains  at  Death 

What  stands  out  sharply  from  the  legislative  and  court  history  ^  of 
the  early  federal  income  tax  laws  is  that  no  deliberate  decision  to 
exempt  unrealized  gains  was  necessary;  rather,  the  courts  early  inter- 
preted the  general  income  tax  provisions  (under  which  capital  gains 
are  taxed)  to  cover  realized  income  only.  This  showed  up  first  in  areas 
outside  capital  gains  and  was  firmly  entrenched  before  any  special 
treatment  was  accorded  long-term  gains.  In  other  words,  it  would  have 
required  special  and  very  explicit  enactment  to  have  imposed  a  tax 
(under  the  income  tax)  on  unrealized  income,  including  gains  on 
property  passing  by  gift  or  death.  Whether  such  a  tax  would  have 
been  constitutional  is  another  matter,  which  is  discussed  in  a  later 
section  of  this  study. 

The  16th  Amendment  refers  to  the  imposition  of  a  tax  on  "income 
from  whatever  source  derived."  The  early  decisions  established  that 
the  "income"  had  to  be  "realized;"  and  "realized"  meant  "sale  or 
exchange."'^  The  concepts  of  "realization"  and  "sale  or  exchange" 
have  been  stretched  considerably  by  both  court  interpretation  and 
legislative  action.  They  have  not,  however,  been  stretched  to  the  point 
of  declaring  that  a  "realization"  or  a  "sale  or  exchange"  occurs  when 
a  person  dies.  Hence,  the  capital  gains  tax  has  not  been  imposed  on 
appreciated  property  left  by  a  decedent. 

A  related  concept  is  that  of  "severability"  of  the  thing  taxed— the 
income,  including  capital  gain — from  the  corpus.  That  concept,  too, 
has  gradually  been  eroded  so  that  physical  severability  is  not  required.^ 
Nevertheless,  under  present  thinking,  the  transfer  of  property  at  death 
does  not  constitute  realization  or  severance  of  any  appreciation  in  the 
property  so  as  to  subject  it  to  the  income  tax.  It  must  constantly  be 
remembered  that  the  federal  capital  gains  tax  is  simply  a  part  of  the 
income  tax.  If  the  constitutional  requirements  of  "income"  are  not 
met,  neither  are  those  of  capital  gains.  Once  the  constitutional  require- 
ments are  met,  we  must  look  to  the  Legislature  to  determine  whether 
the  item  is  to  be  covered  by  the  income  tax  at  all;  and  to  legislative, 
administrative  and  judicial  definitions  of  "capital  assets"  to  deter- 
mine whether  the  special  treatment  accorded  the  capital  gains  form 
of  income  should  apply. 

Mertens  emphasizes  the  importance  of  looking  to  the  substance  of 
a  transaction  to  determine  whether  a  sale  has  occurred  ^ : 

"Whether  or  not  a  sale  or  exchange  took  place  is  to  be  deter- 
mined from  a  consideration  of  the  substance  of  the  transaction  and 

8  For  historical  material  see  Internal  Revenue  Bulletin;  Cumulative  Bulletin,  1939-1 
(Part  2)  (January-June  1939— Committee  Reports),  Seidman's  Legislattve  Hts- 
torv  of  Federal  Income  Tax  Laws  19S8-1861  (New  York:  Prentice-HaU  1938) 
and  1953-1939  (1954),  and  Surrey  and  W^arren,  Federal  Income  Taxation  (Brook- 
lyn: The  Foundation  Press,  Inc.,   1953,  1955  and  1960  eds.).  ,         ,  ,.      , 

T  "Under  present  law,  gains  accruing  on  capital  assets  are  taxed  only  when  realized 
by  sale  or  exchange  of  the  property."  The  Federal  Revenue  System:  Facts  and 
ProUems:  1961,  p.   49,    (Washington:  Government  Prmting  Office,   1961). 

8  In  a  different  area,  income  assignments  to  avoid  taxation,  the  Supreme  Court  has 
refused  to  recognize  severance  even  where  it  existed.  See  Paul  F  Icerman,  Rep- 
aration of  Tree  and  Fruit,"  Michigan  Business  Review,  May  1965    (forthcoming). 

«  Mertens,  Law  of  Federal  Income  Taxation,  §  22.92,  vol.  3B,  p.  343. 
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not  merely  its  form.*  The  entries  made  upon  the  books  of  the  par- 
ties to  the  transaction,  while  of  some  evidentiary  value,  are  not 
controlling.^ 

•Conrad  N.  Hilton,  13  TC  623,  630  (1949).  __.       ^,  .,    ,  ,   ^.     „       ^ 

»  Estate  of  Clarence  B.  Lehr,  18  TC  373   (1952).  Cf.  Fidelity-Philadelphia  Trust 
Co.,  23  TC  527   (1954). 

The  respective  treatments  accorded  the  taxation  of  transfers  by  gift 
and  at  death  are  closely  intertwined.  The  question  of  ''realization" 
arises  in  both  cases  and  in  both  cases  there  is  no  capital  gains  tax  at 
time  of  transfer.  A  divergence  lies  in  the  basis  of  the  property  in  the 
hands  of  the  transferee:  gifts  retain  the  original  donor's  basis  or 
market  value  at  time  of  gift,  whichever  is  lower ;  death  transfers  acquire 
the  fair  market  value  at  death  (or  optional  date,  in  the  federal  law). 

The  basis  acquired  by  property  left  in  an  estate  is  initially  a  matter 
of  the  estate  tax  rather  than  income  tax.  For  purposes  of  the  estate 
tax  the  property  is  given  a  basis  equal  to  its  full  market  value  at  the 
date  of  death  (or  optional  valuation  date).  This  is  the  basis  of  the 
property  in  the  hands  of  the  estate  and  generally  in  the  hands  of  any 
beneficiary  of  the  estate.  It  can  readily  be  seen  that  for  purposes  of 
imposing  the  estate  tax  a  single  (or  one  alternative)  date  of  valuation 
is  m.ore  practical  than  an  attempt  to  trace  back  a  variety  of  different 
valuations  of  the  respective  pieces  of  property,  to  say  nothing  of  the 
possible  evasions  and  inequities  which  might  result  from  such  practice. 

It  is  important  to  note  for  our  later  discussion  of  the  constitutional 
issue  that  in  Eisner  v.  Macomher  (1920) ^^  the  Court  gave  as  reasons 
for  unconstitutionality  of  a  tax  on  unrealized  gains:  (1)  necessity  oi 
converting  capital  to  pay  the  tax;  and  (2)  mere  increase  in  value  is 
not  income. 

Arguments  For  and  Against  Taxing  Capital  Gains  at  Death 

We  may  now  turn  to  the  pros  and  cons  of  the  proposal  that  capital 
gains  be  taxed  at  death.  In  technical  terms,  there  would  be  construc- 
tive realization  at  death,  subjecting  the  appreciation  in  value  to  the 
capital  gains  tax.  There  has  been  legislative  debate  on  this  issue  from 
time  to  time:  for  taxing  the  increment  at  time  of  death  at  the  one 
extreme  and  for  confining  the  basis  to  the  valuation  used  for  estate 
tax  purposes  at  the  other. ^^ 

A.  Arguments  For  Taxing  Capital  Gains  at  Death 

There  are  three  main  arguments  in  favor  of  taxing  capital  gains  at 
death:  (1)  welfare — the  present  arrangement  encourages  holding  onto 
a  piece  of  appreciated  property  until  death,  thereby  interfering  with 
the  mobility  of  capital  and  the  optimum  allocation  of  economic  re- 
sources; (2)  eqidty — the  present  arrangement  is  grossly  inequitable  in 
that  it  permits  families  to  become  richer  and  richer  without  paying 
the  capital  gains  tax;  and  (3)  revenue — the  present  arrangement  re- 
sults in  a  subtantial  loss  in  tax  revenue. 

10  2^?  TT  ^    1 89    40  S    Ct    189 

^  19i7  Bill:  Hearings— Senate  Finance  Committee  (H.R.  1,  80th  Cong.,  1st.  Sess.) — 
Taxing  increment  at  time  of  death.  (S.  Ruttenberg,  p.  253)  and  J9/,i  Act:  Hear- 
ings— Senate  Finance  Committee — Confining  basis  to  valuation  used  for  estate  tax, 
(E.  C.  Alvord,  p.  665). 
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(1)  Welfare  Argument  for  Taxation  of  Capital  Gains  at  Death 

Heller  reaches  the  conclusion,  "Constructive  realization  at  gift  or 
death  would  serve  both  equity  and  economic  objectives."  ^^  He  supports 
his  conclusion  as  follows  ^^  : 

The  inviting  option  of  tax-free  transfer  of  appreciated  assets 
by  gift  or  death  may  well  have  more  to  do  with  the  undesirable 
pinning  down  of  investment  funds  than  any  other  single  aspect  of 
the  gains  tax.  If  the  investor  knew  that  there  would  surely  be  a 
day  of  reckoning  on  his  unrealized  gains,  he  might  press  the  search 
for  improved  investment  opportunities  more  actively  than  he  does 
today.  This  move  would  tend  to  convert  passive  into  active  inves- 
tors rather  than  investors  into  speculators,  thus  not  merely  pro- 
moting financial  activity  but  improving  the  allocation  of  resources. 

Tax-free  transfer  at  death  means  that  an  individual  can  forever 
avoid  the  capital  gains  tax.  Thus  he  is  tempted  to  stay  with  his  appre- 
ciated investment  rather  than  switch  and  incur  the  capital  gams  tax. 
This  supports  the  argument  for  a  "rollover"  provision  during  life 
(discussed  later)  thereby  making  investment  switches  free  of  the  tax 
penalty.  ,, 

A  larije  volume  of  transactions  gives  the  stock  market  liquidity 
which,  in  turn,  is  a  favorable  element  in  the  inducement  to  invest." 
Steger  has  argued  that  increased  mobility  of  capital  is  not  an  unmixed 
blessing :  a  certain  willingness  to  "stay  put"  is  desirable.^^  It  is  difficult 
to  accept  the  view,  however,  that  barriers  should  deliberately  be  placed 
in  the  way  of  sale  so  as  to  encourage  stability  of  investments.  If  the 
tax-induced  rigidity  is  known  in  advance,  it  may  act  as  a  deterrent 
to  investment. 

Reduction  of  the  "lock-in"  effect  and  increased  "liquidity'  in  the 
market  for  capital  assets  would  tend  to  improve  the  allocation  of 
economic  resources  and  raise  the  level  of  economic  welfare. 

(2)  Equity  Argument  for  Taxation  of  Capital  Gains  at  Death 

Randolph  Paul  has  stated  the  argument  in  favor  of  taxation  of 
capital  gains  at  death  as  follows :  ^^ 

If  a  stockholder  sells  his  stock,  the  undistributed  profits  are  at 
least  indirectly  subject  to  capital  gains  taxation.  But  if  the  stock- 
holder does  not  sell  his  stock,  a  potential  capital  gam  escapes 
taxation.  Although  in  many  instances  this  gain  will  ultimately  be 
subjected  to  estate  tax,  our  tax  structure  should  contain  a  provi- 
sion to  stop  this  serious  income  tax  leak.  I  believe  the  most  feasible 
technique  would  be  a  tax  upon  the  gain— with  perhaps  a  cor- 
responding treatment  of  any  loss— at  the  time  of  any  gift  of  the 
stock,  even  to  a  charity,  and  at  the  time  of  death.  A  provision  of 
this  kind  would  capture  the  tax  in  the  end,  although  somewhat 
tardily  if  no  gift  were  made.   [Emphasis  in  original] 

12  Heller,  op.  cit.,  p.  394. 

i*Se?"Harold'M.  Somers,  "Capital  Gains  Tax :  Significance  of  Changes  in  Holding 
Period  and  Long-Term  Rate,"  VanderMt  Law  ^.^l^to,  June  1963 

15 Wilbur  A.  Steger,  "The  Taxation  of  Unrealized  Capital  Gains  and  Losses.  A  btatis- 
tical  Study,"  National  Tax  Journal,  September  1957    p^<i8U.  (.nmnanv    1947^ 

M Randolph  Paul.  Taxation  for  Prosperity  (New  York:  Bobbs-MerriU  Company,  1947; 
p.  376. 
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This  suggests  that  the  present  exemption  is  inequitable  as  between 
those  who  sell  and  those  who  do  not  sell  at  a  capital  gain  before  death. 

(3)   Revenue  to  Be  Derived  From  Taxation  of  Capital  Gains  at  Death 

It  is  evident  that  federal  tax  revenue  would  increase  as  a  result  of 
the  taxation  of  capital  gains  at  death.  The  Administration's  proposal, 
which  included  many  deductions,  exemptions  and  allowances,  would 
have  increased  revenue  by  $300  million  at  the  low  long-term  rates 
included  in  the  tax  message."  Senator  Douglas  has  stated  that  the  pre- 
vailing exemption  allows  $12  to  $13  billion  of  gains  to  escape  taxation.^^ 

The  revenue  gain  in  California  is  of  a  rather  low  order  of  magnitude 
(perhaps  one  million  dollars  in  1965-66  and  $5  million^  in  1966-67) 
because  of  the  relatively  low  level  of  income  tax  and  capital  gains  tax 
rates  in  California.  The  maximum  rate  on  capital  gains  is  3^  percent 
whereas  the  maximum  inheritance  tax  rates  range  from  10  percent  to  24 
percent.  19  If  the  portion  of  the  asset  that  is  made  subject  to  the  capital 
gains  tax  were  to  be  exempted  from  the  inheritance  tax  completely 
there  might  be  a  serious  revenue  loss.  The  most  that  could  be  done 
would  be  to  allow  the  capital  gains  tax  due  at  death  to  be  treated  as 
a  liability  of  the  estate  (as  in  the  federal  proposal)  thereby  reducing 
the  amount  that  is  subject  to  the  inheritance  tax  to  the  extent  of  the 
capital  gains  tax  due. 

B.  Arguments  Against  Taxing  Capital  Gains  at  Death 

The  current  discussion  of  taxing  capital  gains  at  death  has  been 
mainly  at  the  federal  level  and  telling  arguments  have  been  raised 
against  the  proposal  at  that  level.  These  arguments  do  not  apply  in 
California.  In  order  to  make  this  clear,  we  will  review  the  federal  case 
and  indicate  the  differences  in  the  California  situation.  The  federal 
prospects  are  important  also  in  estimating  the  likelihood  of  federal- 
state  conformity  in  this  area. 

The  main  arguments  against  taxing  capital  gains  at  death  in  the 
federal  law  are:  (1)  constitutionality — such  taxation  would  be  beyond 
the  power  of  Congress;  (2)  hardship — a  hardship  would  result  in  that 
there  is  actually  no  "realization"  from  which  the  tax  could  be  paid; 
(3)  structure — business  structure  and  practices  would  be  changed. 

(1)  Constitutionality  of  the  Taxation  of  Capital  Gains  at  Death 

In  Eisner  v.  Macomher^^  the  U.S.  Supreme  Court  refused  to  permit 
the  taxation  of  stock  dividends.  It  found  that  the  prohibition  against 
direct  taxation  in  Article  I  was  not  voided  by  the  16th  Amendment  in 

"Hearings  (1963)  op.  cit.,  pp.  67,  708.  Harold  Groves  has  claimed  that  probably 
four-fifths  of  capital  gains  now  "accrue  outside  the  tax  system,"  "Taxation  of 
Capital  Gains,"  Tax  Revision  Compendium,  vol.  2,  November  16,  1959,  pp.  1193- 
1201  at  p.  1194.  (Compendium  of  Papers  on  Broadening  the  Tax  Base,  Submitted 
to  the  Committee  on  "Ways  and  Means.)  Referring  to  the  proposal  to  tax  gains  at 
death,  Pechman  has  said,  "This  reform  was  intended  to  close  a  loophole  that 
permits  many  billions  of  dollars  of  capital  gains  to  go  untaxed."  Joseph  A.  Pech- 
man, "Individual  Income  Tax  Provisions  of  the  Revenue  Act  of  1964,"  paper 
presented  at  the  twenty-third  annual  meeting  of  the  American  Finance  Associa- 
tion, Chicago,  Illinois,  December  1964  (to  be  published  in  Journal  of  Finance, 
May  1965).  There  would  also  be  important  consequences  for  the  cyclical  flexi- 
bility of  the  revenue.  For  effects  of  the  existing  tax  see  Harley  H.  Hinrichs, 
"Dynamic-Regressive  Effects  of  the  Treatment  of  Capital  Gains  on  the  American 
Tax   System  During  1957-1959,"  Public  Finance,  vol.   19,  no.   1,   1964,  pp.   73-83. 

i»  Conffressio^ial  Record,  January  1964,  pp.  1040-1043  at  p.  1043. 

19  See  Table  1,  above. 

»252  U.S.  189,  40  S.  Ct.  189   (1920),  212-215. 
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this  case.  The  grounds  were  that  the  taxpayer  had  "not  realized  or 
received  anj^  income  in  the  transaction."  The  Court  was  also  concerned 
with  the  fact  that  "in  the  nature  of  things  it  [the  stock  dividend] 
requires  conversion  of  capital  in  order  to  pay  the  tax."  The  Court 
emphatically  said,  "...  enrichment  through  increase  in  value  of  capi- 
tal investment  is  not  income  in  any  proper  meaning  of  the  term." 

These  views  of  the  Supreme  Court  raise  serious  doubts  as  to  whether 
Congress  can  enact  a  tax  on  unrealized  gains  at  death  (under  the 
income  tax)  even  if  it  Avants  to.  Congress'  entire  power  to  tax  income 
without  state  apportionment  or  population  census  derives  from  the 
16th  Amendment.  Yet  it  is  in  interpreting  that  amendment  that  the 
Supreme  Court  decided  that  income  must  be  realized  in  order  to  be 
taxable.  That  being  the  case,  we  may  ask,  would  ' '  constructive  realiza- 
tion" at  death  be  constitutional? 

Kandolph  Paul  believes  that  a  tax  on  capital  gains  at  death  would 
be  upheld :  ^^ 

Under  present  law  ordinary  income  can  be  converted  into  capi- 
tal gains  by  allowing  profits  to  remain  in  corporations.  As  a  matter 
of  fact,  the  tax  can  be  wholly  avoided  by  holding  stock  until  death 
or  to  some  degree,  by  making  gifts  of  property  which  has  appre- 
ciated in  value.  While  some  doubts  have  been  raised  as  to  its  con- 
stitutionality, I  believe  that  the  most  promising  remedy  for  avoid- 
ance of  this  type  is  to  impose  a  tax  upon  gains  accrued  to  the  date 
of  any  gift  of  the  stock  or  at  the  time  of  death.  I  believe  that  such 
a  tax  would  be  upheld. 

^  Stanley  Surrey,  too,  has  argued  strongly  in  favor  of  the  constitu- 
tionality of  a  tax  on  capital  gains  at  death.22  The  General  Counsel  of 
the  Treasury  has  also  rendered  an  unequivocal  opinion  in  favor  of 
constitutionality.^^ 

It  is  true  that,  in  some  respects,  the  Supreme  Court  has  been  liberal 
in  its  interpretation  of  the  constitutional  authorization  to  tax  "income 
from  whatever  source  derived."  It  is  likely  that  some  way  could  be 
found  to  include  the  taxation  of  the  appreciation  in  property  passing 
at  death.  The  transfer  that  occurs  at  death  may  possibly  be  considered 
a  form  of  "exchange"  which  constitutes  "realization"  so  as  to  have 
been  "derived"  in  the  constitutional  sense.  The  property  may  be 
regarded  as  being  transferred  to  the  distributee  in  "exchange"  for 
the  distributee's  rights  under  the  will  or  the  interstate  share.  The 
exchange  that  occurs  may  then  be  considered  a  "taxable  exchange." 

The  tax  law  now  contains  a  concept  of  "constructive  receipt"  of 
income  which  might  possibly  be  applied  to  the  taxation  of  unrealized 
gains.  Interest  accruing  in  a  bank  account,  or  an  uncashed  check,  are 
examples  of  constructive  receipt.  The  appreciated  value  is  available  to 
the  estate  and  might  thereby  be  regarded  as  being  constructively  re- 
ceived by  it,  hence  taxable  as  income.  The  General  Counsel  of  the 

21  Randolph  Paul,  Taxation  for  Prosperity,  (New  York:  Bobbs-Merrill  Company,  1947) 

p.  275. 

22  Quoted  in  Surrey  and  Warren,  Federal  Income  Taxation,  pp.  1183-1184    (Brooklyn: 

The  Foundation  Press.  Inc.,  1953  ed.),  pp.  1518-1519  (1960  ed.).  [Extract  from 
Surrey,  "The  Supreme  Court  and  the  Federal  Income  Tax:  Some  Implication  of 
the  Recent  Decisions,"  35  Illinois  Law  Revieio  779    (1941)]. 

23  Contained  in  Hearings  (1963)   op.  cit.,  pp.  596-602. 
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Treasury  feels  that  Congress  can  decide  what  is  a  -  taxable  event"  and 
can  tax  the  unrealized  capital  gain  at  death.  He  says : 

To  recapitulate,  it  is  my  opinion  that  Eisner  y.  Macomherhss 
limited,  if  any,  application  and  does  not  stand  m  the  way  o±  the 
present  proposals;  that  the  transfers  of  appreciated  property  by 
gift  or  by  death  present  appropriate  occasions  to  measure  the 
increase  in  the  value  of  the  property  and  to  tax  the  capital  gam 
to  the  douor  or  decedent,  and  that  such  a  tax  would  be  constitu- 
tional.  The  constitutionality  of  the  tax  can  be  supported  by  the 
conclusions  that  an  appreciation  in  property  may  be  taxed  upon 
the  occurrence  of  an  appropriate  taxable  event,  which  event  is 
for  Congress  to  determine,  and  that  the  taxpayer  has  realized  the 
appreciation  in  value  by  his  exercise  of  control  over  it  and  by  his 
accomplishment  of  his  economic   objective  with  respect  to  that 
income. 
One  would  have  to  be  rash  indeed  to  disagree  with  such  eminent 
authorities.  One  would  have  to  be  equaUy  rash,  however,  to  take  it  for 
granted  that  a  favorable  decision  by  the  Supreme  Court  is  a  certainty. 
It  is  difficult  to  read  the  history  of  the  "realization"  doctrine  with- 
out  serious  doubts  as  to  the  constitutionality  of  the  taxation  of  unre- 
alized capital  gains  at  death  at  the  federal  level.  In  particular,  it  must 
be  recalled  that  in  Eisner  v.  Macomher  the  Supreme  Court  gave  two 
reasons  against  the  taxation  of  the  unrealized  gam  (a  stock  dividend)  : 
(1)  the  necessity  for  converting  capital  m  order  to  obtam  the  funds 
to  pay  the  tax;  and  (2)  the  mere  increase  in  value  is  ^ot  mconie  Both 
points  can  be  iade  with  respect  to  the  taxation  of  unrealized  gams  at 
death   It  is  true  that  the  first  point  can  be  made  about  many  aspects 
of  tax  laws  whose  constitutionality  is  no  longer  in  ^^^stion^  The  second 
point  has  also  been  whittled  away  in  several  mstauces.  Nevertheless 
the  two  points  were  made,  have  not  been  overruled  m  principle  and 
might  be  invoked  in  the  specific  case  of  taxmg  capital  gams  at  death 

For  constitutional  reasons  it  may  be  wise  to  drop  the  idea  that  the  . 
caDital  -ains  tax  is  part  of  the  income  tax.  If  the  tax  were  .simply  a 
property  tax  or  a  capital  tax  the  problem  of  fitting  into  the  ^udicial^ 

established  concept  of  "income"  ^^^^^^  }^,%^''''^'\tllflJ:,f^  Se 
Constitution  requires  that  "direct  taxes"  be  apportioned  among  the 
several  states  according  to  an  enumeration.  The  16th  Amendm^^^^^^ 
moves  taxes  on  "income"  from  this  restriction.  Thus  all  other  direct 
Txes  remain  subject  to  the  restriction.  The  question  -  whether  any 
tax  imposed  on  or  measured  by  an  appreciation  m  value  must  be 
classified  as  "direct"  within  the  meaning  of  the  Constitution.  Taxes 
wSch  are  not  "direct"  are  not  restricted  by  Article  I  nor  affected  by 
the  16th  Amendment.  This  raises  the  possibility  of  some  kind  ot  excise 
or  use  tax  or  even  a  special  estate  tax,  the  measure  of  which  is  the 
capital  gains  portion  of  the  property  value.  _ 

None  of  these  problems  arises  in  connection  with  the  taxation  ot 
capital  gains  in  California.  There  is  no  constitutional  restriction  on 
"direct  taxes"  except  in  the  area  of  property  tax  exclusions  and  ex- 

a  Tax,"  American  Bar  Association  Journal,  May  iaow,   vui.  to,  ijp- 
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emptions.  The  Legislature  could  undoubtedly  impose  a  tax  on  the 
accretion  in  value  of  an  asset  at  any  time,  including  transfer  at  death. 
Article  XIII,  Section  1  of  the  California  Constitution,  which  excepts 
certain  property  from  taxation  does  not  impose  limitations  on  inheri- 
tance taxes  {Estate  of  WatUnson,  191  Cal.  591)  or  income  taxes 
{Weler  v.  Santa  Barbara  County,  15  Cal.  2d  82).  There  do  not  appear 
to_  be  any  pertinent  constitutional  prohibitions.  If  an  unexpected  con- 
stitutional barrier  does  exist,  the  greater  ease  of  amendment  of  the 
state  constitution  suggests  that  the  barrier  could  be  removed  more 
readily  than  at  the  federal  level. 

(2)  Hardships  Involved  in  Taxing  Capital  Gains  at  Death 

The  imposition  of  a  tax  on  capital  gains  inherent  in  property  passing 
at  death  would  impose  a  burden  on  the  estate  or  the  distributee  in 
finding  the  money  with  which  to  pay  the  tax.  It  may  be  necessary  to 
sell  the  property  and  realize  the  gain  in  order  to  obtain  the  cash  neces- 
sary to  pay  the  tax.  There  would  thus  be  a  forced  sale  with  all  its  un- 
favorable consequences.  Taxation  of  capital  gains  at  death  would  actu- 
ally impose  a  burden  on  the  distributee,  not  the  decedent. 

If  capital  gains  are  to  be  taxed  at  death  there  remains  the  question 
whether  the  entire  appreciated  value  should  be  taxed  in  the  year  of 
death.  In  view  of  the  progressive  rates,  this  may  appear  to  be  an  undue 
burden.  Even  for  the  ordinary  capital  gains  tax  there  is  a  proposal  for 
spreading  the  tax  over  the  period  of  appreciation  or  a  period  in  gross 
(e.g.,  five  years).  The  argument  is  much  stronger  in  case  of  taxation 
at  death:  the  entire  appreciation  becomes  taxable  in  one  year  without 
any  choice  on  the  part  of  the  decedent-taxpayer.  At  least  during  life 
he  might  have  had  an  opportunity  (depending  on  the  assets  involved) 
to  spread  the  gain  over  a  number  of  years  by  selling  off  over  a  period 
of  years. 

Steger  highlights  the  liquidity  problem  26; 

Effect  of  constructive  realization  at  death  on  the  liquidity  of  the 
estate  tax  population.  One  of  the  most  specific  economic  effects  of 
constructive  realization  of  gains  and  losses  at  death  would  be  the 
effect  on  the  liquidity  position  of  estates.  The  effect  as  most  clearly 
seen  by  comparing  the  liquid  and  near-liquid  asset  positions  of 
various  size  estates,  as  reported  in  1949  estate  tax  returns,^  with 
the  liquid  and  the  near-liquid  asset  positions  of  these  estates  if  un- 
realized gains  had  been  constructively  realized  at  death.**  For  the 
purposes  of  the  analysis,  federal,  state,  and  municipal  bonds  were 
considered  ''very  liquid,"  as  were  two-thirds  of  ''other  bonds," 
taxable  insurance  and  cash.  Fifty  percent  of  common  stock  was 
defined  as  "liquid."'' 

The  computation  revealed  that,  whereas  very  liquid  assets  were 
262  percent  of  the  estate  tax  and  very  liquid  plus  liquid  assets 
were  427  percent  of  the  estate  tax  for  all  estates  in  1949,  these 
rates  would  have  fallen  to  186  percent  and  305  percent,  respec- 

=«  steger,  op.  cit.,  pp.  279-280. 
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tivelv  had  gains  been  constrnctively  realized  in  these  1949  estates. 
In  e^late  sle  classes  greater  than  $300  000  (-^  fate  before 
exemption)  all  the  ratios  were  lower  than  these  In  the  $1.000>000- 
$1  500  000  size  class,  for  example,  the  very  liqmd  ratio  won^d  have 
decreased  from  127  percent  to  104  percent  and  the  very  liquid  plus 
lianid  ratio  from  261  percent  to  215  percent. 

wLn  shrnkage  in  the  size  of  the  estate  from  proba  ion  and 
adm  nitration  expenses  is  considered  along  -thjhe  subsequent 
increase  (about  15  percent  on  the  average)  m  tax  liability  tor 
the  estates  after  audit,  it  can  be  seen  that  the  f  ^nge  m  t^^ 
law  under  consideration  would  cause  ^^^^^^^^^^."'^^st  of 
ticularly  in  the  case  of  estates  of  more  than  $300,000.  Most  ot 
these  estates  certainly  would  be  forced  to  liquidate  assets  of  less 
ttothe  hXt  liqJdity.  Since  many  of  the  medium-size  estates 
hold  stock  fn  only  one  corporation,  this  would  severe  y  intensify 
thf  probtis  of  small  businesses  on  the  death  of  one  of  the  owner  .^ 
At  the  very  least,  taxing  unrealized  gams  at  death  would  severely 
increase  the  liquidity  problems  of  many  estates. 

a  SfoNstios  of  Income,  1949. 

b  From  Table  1  on  p.  272  of  Ster/er's  article.  ^Liquidity  of  Estates,"  Poli- 

0  The  procedure  used  follows  that  m  C    L.  Harris,     i^iqui      y 

tical  Science  Quarterly    v.  64    ^^^^^^  %.,  Effects  of  Taxation  on  Corporate 

Even  Pechman,  who  argues  strongly  for  ^^^f^'^^^^^^'T^' 
nizes  the  need  for  some  method  of  easing  the  burden  of  payment     . 

Unrealized  capital  gains  transferred  by  gift  <>^  at  death.-The 
omission  of  capital  gains  transferred  by  g?^^^  I  the  tax  law 
product  of  the  use  of  the  realization  principle  m  the  tax  law 
ActuX    this  omission  acts  as  a  great  deterrent  to  transfers  of 
Assets    Lee  taxpayers  are  encouraged  to  retain  assets  on  which 
Sfe'.ains  have  been  realized  so  that  they  can  be  transferred  tax 
fref bf  bequesl  It  is  also  inequitable  because  it  benefits  those  who 
can  afrange  their  affairs  to  avoid  realizing  gams.  If  these  gams 
were  made  subject  to  tax,  some  form  of  averagmg  would  be  needed 
:r,ran  alternative,  the  gains  might  be  ^a-d  at  a  flat  rate  ^^^^^^^^^ 
tai-free  allowance  to  all  taxpayers  to  avoid  the  problems  ot  aver 
aging. 
The  possibility  of  paying  the  government  in  kind  or  m  notes  has 
been  suggested-^:  _        ^ 

Professor  Paul  Studenski,  New  York  University :  I  ^  like  to 
ask  Professor  Eisner  whether  in  proposing  by  indirection  that 
capita  tins  on  noncash  assets  be  taxed,  he  had  m  mind  that  such 
capiiai  ^du  government  m  cash;  or 

Ser  perSs  he  suggeste^^  or  had  in 'mind  the  possible  inno- 

nlfnv.  Iin  our  tax  svstem  that  the  tax  on  the  gams  should  be  paid 

L    he  form  of'he"^  noncash  assets,  so  that  the  government  then 

would  ha'?  the  problem  of  converting  these  noncash  assets  into 

spendable  cash  comprehensive  Individual  Income  Tax  Yield?". 

"''''A^s  rn^?e^t."arSS"(Ne%.^Y'?r^kfcommittee  for  Economic  Development. 

December  195  9)  P-  30.  ThPir  Effect  on  Investment",  in  Income  Tax 

Institute,  Incorporated,  19  58)   pp.   180-181. 
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Professor  Eisner :  This  is  a  nice  question  if  you  want  to  pursue 
the  matter  seriously.  As  an  economist,  I  am  not  sure  what  I  can 
say  about  it.  I  suppose  offhand  I'd  be  happy  to  let  the  people  sell 
the  stock,  if  they  have  to,  and  pay  it  in  cash ;  but  I  don 't  see  any 
serious  objection  to  having  some  kind  of  a  scheme  where  the 
individual  accepts  an  obligation  to  the  government,  if  you  wish, 
and  on  which  due  interest  is  paid.  I  think  Mr.  Vickrey  has  some 
interesting  schemes  on  this  score.  That,  to  me,  is  a  detail.  The  im- 
portant thing  is  to  recognize  that  in  a  meaningful  sense  income  is 
nothing  but  what  you  consume  plus  what  you  add  to  your  net 
worth  or  wealth,  and  it  doesn't  make  any  difference  in  a  meaning- 
ful sense  whether  this  is  in  the  form  of  a  capital  gain  or  whether 
it  is  in  the  form  of  something  like  what  the  poor  professor  has  to 
declare  as  a  taxable  income.  It's  still  income. 

The  administration  recognized  the  hardships  involved  in  the  tax 
plan  in  1963  and  proposed  several  forms  of  relief :  averaging  the  gain 
(in  effect)  over  a  five-year  period;  and  making  exceptions  for  personal 
and  household  effects,  a  personal  residence,  property  transferred  to  a 
surviving  spouse,  property  transferred  to  charity,  and  a  minimum  of 
$15,000  in  every  case.^^  The  estate  would  be  reduced  by  the  amount  of 
the  capital  gains  tax  liability.  There  was  no  provision  for  payment 
in  kind  or  notes. 

The  same  problems  would  arise,  in  principle,  in  California  but  the 
much  lower  prevailing  capital  gains  tax  rates,  ranging  from  -J  percent 
to  3^  percent,  make  the  practical  burden  much  smaller.  Moreover,  the 
inheritance  taxes  would  be  reduced  slightly  if  the  capital  gains  tax  were 
deductible  as  a  liability  of  the  estate.  There  could,  of  course,  be  various 
relief  provisions  comparable  to  those  in  the  federal  proposal. 

(3)   Effect  on  Business  Structure  and  Practices 

The  problems  which  would  arise  in  the  taxation  of  capital  gains 
at  death  are  similar  in  form  to  those  which  now  exist  with  respect  to 
the  estate  tax.  The  required  solutions  are  also  of  the  same  type.^"  The 
essence  of  the  problem  is  this :  since  there  is  no  actual  sale  there  are  no 
funds  released  with  which  to  pay  the  tax  and  there  is  no  certainty 
as  to  what  value  should  be  placed  on  the  property,  hence  what  tax 
should  be  paid.  The  consequence  is  a  serious  impact  on  business  struc- 
ture and  practices  in  order  to  avoid  a  forced  sale  of  the  ownership 
interest  to  pay  the  tax. 

The  taxation  of  capital  gains  at  death  would  become  a  factor  con- 
tributing to  the  mero-er  of  small  businesses  into  large  corporations.^^ 


20  Hearings,  1963,  op.  cit.,  p.  128. 

30  The    problems   with    respect    to    estate    taxes    are    discussed    in    Harold    M.    Somers, 

"Estate  Taxes  and  Business  ^Mergers,"  Joiirnal  of  Finance,  May  1958. 

31  An  illustrative  statement  on  the  effect  of  the  estate  tax  was  made  by  a  private  in- 

vestment banker  who  said,  "...  The  business  slowdown  fires  the  merger  trend. 
.  .  .  Anothf-r  factor  is  that  aging  owners  of  some  companies  want  to  sell  out  to 
mitigate  the  effect  of  estate  taxes"  {Wall  Street  Journal,  December  19,  1957),  p. 
1.  Studies  that  point  in  the  direction  of  an  impact  of  estate  taxes  on  mvestment 
and  merger  decisions  include :  J.  Keith  Butters,  Lawrence  E.  Thompson,  and 
Lynn  L.  Bollinger,  Effects  of  Taxation:  Investments  hy  Individuals  (Boston: 
Harvard  University,  1953)  pp.  34,  171;  Dan  Throop  Smith,  Effects  of  Taxation: 
Corporate  Financial  Policy  (Boston:  Harvard  University,  1952)  pp.  1S4,  188,  225; 
J.  Keith  Butters,  John  Lintner,  and  W^illiam  L.  Gary,  Effects  of  Taxation:  Cor- 
porate Mergers  (Boston:  Harvard  University,  1951)  passim:  C.  Lowell  Harriss, 
"Economic  Effects  of  Estate  and  Gift  Taxation,"  Federal  Tax  Policy  for  Eco- 
nomic Growth  and  Stahility  (Washington,  D.G. :  Joint  Committee  on  the  Economic 
Report,  1955)  pp.  860-62.  Most  of  these  findings  would  apply  to  the  taxation  of 
capital  gains  at  death. 
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In  order  to  see  this  we  must  review  the  effects  of  the  estate  tax  on  busi- 
ness operations. 

There  are  two  aspects  of  the  estate  tax  that  affect  business  structure 
and  practices  in  closely  held  corporations:  (1)  uncertainty  as  to  how 
much  the  tax  will  be  and  (2)  fear  of  irisufficient  liquidity  to  pay  the 
tax.  One  of  the  major  elements  of  uncertainty  in  the  estate  tax  lies  in 
the  valuation  of  closely  held  securities.  The  illiquidity  results  from 
the  fact  that  shares  in  closely  held  corporations  may  be  hard  to  sell 
on  the  death  of  one  of  the  owners ;  and  even  when  a  buyer  is  available 
there  is  the  danger  of  bringing  in  a  stranger  who  may  disrupt  the 
operation  of  the  business  to  the  detriment  of  surviving  owners  or  heirs. 
(The  problem  of  illiquidity  was  discussed  in  Section  2,  above,  but  it 
has  special  significance  where  business  firms  are  involved.) 

The  taxation  of  capital  gains  at  death  would  likewise  result  in 
uncertainty  and  illiquidity  and  would  encourage  practices  to  overcome 
or  avoid  their  unfavorable  effects. 

Under  the  existing  estate  tax,  attempts  are  made  to  ensure  the  con- 
tinuity of  the  business  firm  after  the  death  of  a  major  stockholder  or 
partner  through  the  use  of  a  stock-redemption  plan  or  a  cross-purchase 
agreement.  When  the  stock  cannot  be  redeemed  by  the  company  or 
bought  out  by  surviving  stockholders,  the  survival  of  the  firm  may 
be  seriously  jeopardized.  The  widow  may  try  to  run  the  firm  or  sell 
her  interest  to  a  stranger  who  will  do  likewise.  Under  a  stock-redemp- 
tion plan  the  company  agrees  to  buy  the  stock  of  the  deceased.  Under 
a  cross-purchase  agreement  the  surviving  stockholders  or  partners  agree 
to  do  so.  Either  may  obtain  the  necessary  funds  through  life  insurance 
on  the  stockholder  or  partner.  There  are  many  legal  pitfalls  ready  to 
trap  the  unwary  under  either  arrangement. 

These  are  the  ways  in  which  business  firms  try  to  respond  to  the 
estate  tax  (and  would  similarly  have  to  respond  to  the  capital  gains 
tax)  in  order  to  insure  the  survival  of  the  business  after  the  death 
of  the  major  owners.  The  complicated  nature  of  these  arrangements, 
however,  and  the  persistent  residue  of  uncertainty  and  illiquidity  naay 
drive  the  owner  to  yield  to  a  much  simpler  solution:  sell  out  during 
life,  possibly  to  a  larger  company.  The  taxation  of  capital  gains  at 
death  would  greatly  encourage  this  solution  by  removing  the  prevailing 
temptation  to  avoid  the  tax  by  holding  on  to  the  property  until  death. 
Sale  or  merger  during  the  lifetime  of  the  principal  owner  offers  an 
attractive  way  for  the  individual  to  minimize  the  problems  of  uncer- 
tainty and  illiquidity  involved  in  the  estate  tax  and  in  any  capital 
gains  tax  that  may  be  imposed  at  death.  The  owner  receives  either  cash 
or  the  listed  securities  of  the  large  corporation.  If  he  receives  securities 
he  pays  no  capital  gains  tax  at  that  time.  His  estate  would,  however, 
be  subject  to  tax.  Nevertheless,  neither  he  nor  his  heirs  need  face  the 
more  serious  problems  which  are  associated  with  the  estate  tax  or 
which  would  have  to  be  faced  if  capital  gains  were  taxed  at  death. 
Cash,  of  course,  leaves  no  problem  of  valuation  or  capital  gains  tax. 
Securities  of  a  public  corporation  minimize  the  problem  of  valuation 
and  of  partial  liquidation  to  pay  taxes. 
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The  result  of  this  type  of  sale  or  merger  is  that  the  small  company 
disappears  as  a  separate  entitj'.^-  It  is  either  absorbed  indistinguish- 
ably  into  the  large  corporation  or  becomes  one  of  its  subsidiaries  or 
divisions.  Thus  estate  taxes  drive  small  business  into  the  arms  of 
the  big  corporations.  The  taxation  of  capital  gains  at  death  might 
accelerate  the  movement  unless  precautions  are  taken. 

In  order  to  avoid  or  reduce  the  absorption  of  small  companies  by 
large  ones,  some  relief  must  be  provided  from  uncertainty  and  illiquid- 
ity.  The  estate  tax  is  not  solely  responsible  for  the  trend,  but  it 
does  aggravate  the  difficulties  involved;  taxation  of  capital  gains  at 
death  would  aggravate  them  still  more.  Revisions  in  the  estate  tax, 
which  would  apply  equally  to  the  taxation  of  capital  gains  at  death, 
can  accordingly  relieve  or  eliminate  the  problems  to  some  degree. 

Uncertainty  can  be  relieved  by  having  the  tax-collecting  agency  give 
rulings  on  the  application  of  a  taxpayer  on  either  the  method  of  valua- 
tion used  in  a  particular  stock-redemption  or  cross-purchase  agreement 
or  on  the  actual  value  set  by  such  agreement.  Approval  of  the  method 
would  at  least  narrow  the  range  of  valuation  uncertainty.  Approval  of 
the  actual  value  would,  of  course,  eliminate  uncertainty  as  to  value. 
This  would  require  an  increase  in  the  number  of  revenue  agents  but 
would  be  of  invaluable  help  to  small  business. 

The  problem  of  illiquidity  can  be  partly  solved  by  allowing  the 
capital  gains  tax  if  imposed  on  family  businesses  to  be  spread  over  a 
10-year  period  as  a  matter  of  right.  A  proposal  of  this  sort  has  been 
adopted  for  the  estate  tax.  This  provision  should  apply  only  where  the 
redemption  privilege  is  not  exercised.  This  should  not  be  discretionary 
with  the  tax  authority ;  nor  should  collateral  be  required  in  the  case  of 
family  businesses.  As  pointed  out  above,  the  Administration's  proposals 
of  1963  included  various  devices  for  easing  the  problem  of  liquidity .^^ 

These  recommendations  should  have  the  effect  of  reducing  the  poten- 
tial impact  of  a  capital  gains  tax  at  death  as  a  contributing  factor  in 
the  merger  of  small  businesses  into  large  companies.  The  existing 
federal  death  tax,  the  estate  tax,  has  been  an  artificial  factor  distorting 
economic  decisions  in  questions  of  merger.  A  tax  on  capital  gains  at 
death  would  become  an  additional  death  tax.  By  removing  any  death 
tax  as  an  element  of  uncertainty  and  illiquidity  we  may  be  said  to 
be  strengthening  a  "free  market"  in  mergers  whereby  a  proposed 
merger  will  be  accepted  or  rejected  on  its  economic  merits  by  the 
parties  involved  without  the  bias  introduced  by  the  peculiarities  of 
the  death  tax.  We  must  make  sure  that  the  capital  gains  tax,  if  imposed 
at  death,  does  not  simply  add  another  factor  of  distortion  in  the  merger 
market.  There  will  be  a  greater  tendency  to  sell  out  during  life  but 
the  preference  in  favor  of  a  large  buyer  can  be  reduced. 

California's  inheritance  tax  undoubtedly  has  some  of  the  conse- 
quences of  the  federal  estate  tax.  The  low  rates  applied  to  children 
and  a  surviving  spouse,  however,  reduce  the  likelihood  of  loss  of  a 
family  business  to  strangers.  Low  rates  are  also  applicable  to  capital 

*2  0ne  important  finding  of  Steger  {National  Tax  Journal,  September  1957,  p.  276)  is: 
"Due  to  the  large  amounts  of  unrealized  gains  in  unincorporated  enterprises, 
self-employed  individuals  would  be  the  occupational  group  absorbing  the  heaviest 
impact  of  the  proposed  tax  revision."  Thus  the  taxation  of  capital  gains  at  death 
runs  counter  to  the  current  emphasis  on  helping  small,  particularly  unincor- 
porated, business. 

88  Hearings  (1963),  op.  cit.,  pp.  24  (President's  1963  tax  message)  54-56  (presentation 
of  Hon.  C.  Douglas  Dillon)   and  128-140   ("Technical  Implementation"). 
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gains.  Relief  provisions  to  prevent  a  forced  sale  could  be  enacted  if 
the  rates  are  ever  raised  substantially  and  a  tax  is  imposed  on  capital 
gains  at  death. 

C.  Arguments  (Pro  and  Con)  Concerning  Prices  and  Risky  Investments 
The  capital  gains  tax  as  we  know  it  tends  to  have  a  "lock-in"  effect 
on  investors— they  hold  their  securities  in  order  to  avoid  paying  a 
tax  on  the  gain.  This  has  a  destabilizing  effect  on  securities  prices  and 
tends  somewhat  to  discourage  risky  investments.^^  Steger  has  suggested 
tentatively  that  taxation  of  capital  gains  at  death  would  have  a  sta- 
bilizing effect  on  prices.^^  This  conclusion  is  consistent  with  the  analysis 
of  the  effects  of  the  existing  capital  gains  tax.  One  inducement  to  being 
"locked  in"  is  the  prospect  of  avoidance  of  all  capital  gams  tax  at 
death.  Removal  of  this  prospect  removes  part  of  the  "  lock-m "  problem 
and  its  consequences.^^  On  the  other  hand,  inability  to  avoid  the  tax 
in  a  risky  investment  that  really  "pays  off"  (at  death)  would  remove 
one  incentive  to  making  such  investment.  Thus  the  proposal  could 
have  a  stabilizing  effect  cyclically  but  might  have  an  unfavorable 
growth  effect.  Any  existing  capital  resources  would  be  better  allocated 
(see  "welfare"  argument,  above)  but  the  growth  in  such  resources 
might  be  hampered  in  the  private  sector  of  the  economy. 

Various  Combinaf'ions  of  Taxes  on  Realized  and 
Unrealized  Capital  Gains  in  California 

The  California  tax  code  provides  an  incentive  of  a  maximum  S^-per- 
cent  tax  saving  if  an  asset  whose  value  has  appreciated  is  held  until 
death  or  gift  rather  than  sold  after  having  been  held  more  than  six 
months.  It  would  certainly  be  possible  to  affect  this  incentive  by  chang- 
ing either  the  treatment  of  realized  capital  gams  or  the  treatment  _ot 
capital  gains  at  the  time  of  death  or  gift,  or  both.  Various  possibilities 
are  summarized  in  Table  9.^'^  .        ,,     ,       , 

Table  9  shows  the  treatment  of  capital  gams  at  realization,  the  treat- 
ment of  capital  gains  at  the  time  of  death  or  gift,  and  the  possible  , 
"lock-in"  effect  of  different  tax  treatment  combinations,  i  or  the  sake 
of  simplicity  in  the  table  and  the  following  discussion  the  lUustration 
is  based  on  single  persons  in  the  $15,000  and  over  tax  bracket  or  mar- 
ried taxpayers  in  the  $30,000  and  over  bracket  filing  a  joint  return.    _ 

The  first  possibility  considered  is  the  one  that  prevails  m  Caliiorma 
today  (A)  Under  the  present  statute  a  capital  gain  is  subject  to  a 
maximum  3i-percent  income  tax  at  the  time  of  realization  and  there  is 
no  capital  gains  tax  at  the  time  of  death  or  gift.  The  degree  to  which 
this  "locks  in"  the  taxpayer  is  indicated  in  the  final  column.  The  rank- 
ings shown  are  relative  and  refer  only  to  the  other  possibihties  shown, 

Tax  Journal,    (December  1960)  ;   and     Capital   Gains  Tax     Changes  m  woiuing 
Period  and  Long-term  Rate,"  Vanderbilt  Law  Review,   (June  1963). 
"|?rm'ersur"me^nt'o?-the  lock-in   effect  of  the   existing   exemption   see ^Clmrles^^^ 
""Vlt    and    John    P.    Shelton.    "The    Lock-in    Effect    of    the    Ca^^^^^ 

?h"S'c''HoU^''S1oh^^P."^S^1^ 

Tax  for  fnvestmenrDecis?ons."  Journal  of  Finance,  December  1961,  PP-  559-580^ 

|%Sl-aa?^^^l^el-on^'fnv^lSeS-  ^^^^^^^'^^^^^^s  T^^e 
University  of  Chicago,  April  1962,   pp.   122-134. 
s''  Developed  by  Joseph  J.  Launie. 
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TABLE  9 
CALIFORNIA:  CAPITAL  GAINS  TAXATION   IN  VARIOUS  COMBINATIONS 
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Capital  gains 
taxation  at  realization 

Capital  gains 

taxation  at  death 

or  gift  transfer 

"Lock-in"  effectf 

Factor 

Rank 

A. 

R/2* 

E* 

Save  3J^%  by  holding  to 
transfer 

3 

B. 

R/2 

R/2 

Lock-in  3H%   in  either 

case 

5 

C. 

R/2 

R 

Save  3J^%  by  realizing 
before  transfer 

7 

D. 

R 

E 

Save  7%  by  holding  to 
transfer 

1 

E. 

R 

R/2 

Save  31^%  by  holding  to 
transfer 

2 

F. 

R 

R 

Lock-in  7%  in  either  case 

4 

G. 

E 

E 

None 

6 

H. 

E 

R/2 

Save  3}4%  by  reaUzing 
before  transfer 

8 

I. 

E 

R 

Save  7%   on  reahzation 
before  transfer 

9 

•  Present  California  law. 

t  1  represents  maximum  'lock-in." 

6  represents  neutrality. 

9  represents  maximum  "negative  lock-in"  or  "look-out." 
Key:  R  =  ordinary  income  tax  rate. 
E  =  tax  exempt. 


not  to  any  absolute.  The  strongest  lock-in  is  ranked  "1";  the  weakest, 
"9."  These  represent  our  estimates  of  the  probable  effects,  not  empiri- 
cal findings. 

The  next  possibility  considered  (B)  is  the  taxation  of  capital  gains 
at  50  percent  of  the  ordinary  income  rate  both  at  time  of  realization 
and  at  time  of  gift  or  death.  The  "5"  ranking  given  to  this  proposal 
illustrates  that  this  would  constitute  less  of  a  "lock-in"  than  the 
previous  proposal  which  ranked  "3".  In  effect  the  taxpayer  would  be 
subject  to  a  3|-percent  capital  gains  tax  on  realization  and  this  tax 
could  not  be  avoided  by  holding  the  asset  until  the  time  of  death  or 
gift.  In  terms  of  achieving  the  maximum  tax  neutrality  between  re- 
alized and  unrealized  gains  and  providing  incentives  for  capital  in- 
vestment while  still  obtaining  the  necessary  revenue,  this  proposal 
would  appear  to  be  the  most  advantageous  of  the  nine  considered. 

The  next  combination  (C)  has  the  capital  gains  taxed  at  50  percent 
of  the  ordinary  income  tax  rate  at  the  time  of  realization  and  the  fuU 
ordinary  income  tax  rate  at  the  time  of  death  or  gift.  This  proposal 
has  a  "negative  lock-in"  effect  or  a  "lock-out."  What  this  would  do 
is  to  provide  an  incentive  of  3|  percent  for  the  taxpayer  to  realize 
the  capital  gain  before  the  time  of  death  or  gift. 

The  maximum  possible  degree  of  "lock -in"  is  contained  in  the  next 
proposal  (D).  Here  the  capital  gain  would  be  taxed  at  ordinary  in- 
come tax  rates  at  realization  but  it  would  be  tax  exempt  at  the  time 
of  death  or  gift.  This  provides  an  incentive  for  the  taxpayer  not  to 
realize  the  capital  gain  (in  the  form  of  a  7-percent  tax  saving).  Viewed 
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in  comparison  with  the  other  proposals  in  this  manner,  the  extreme 
"lock-in"  effects  of  this  type  of  proposal  can  be  easily  seen.  It  should 
be  noted,  however,  that  this  type  of  legislation  is  not  mconceivabk.  The 
California  corporate  income  tax  assesses  capital  gams  at  ordinary 
income  tax  rates  (5.5  percent).  To  extend  this  type  of  tax  treatment 
to  the  California  personal  income  tax  in  an  effort  to  increase  the  tax 
yield  would  be  quite  undesirable  and  possibly  self-defeating.  The  tax- 
payer's incentive  to  hold  the  asset  until  the  time  of  death  or  gift 
would  be  doubled.  .    ^       ,       ^      ^. 

The  next  proposal  (E)  would  be  to  tax  the  capital  gam  at  ordmary 
income  tax  rates  at  the  time  of  realization  but  at  50  percent  of  the 
ordinary  income  tax  rates  at  the  time  of  death  or  realization,  ihis 
proposal  would  double  the  present  incentive  to  avoid  realization  and 
also  provide  the  same  3i-percent  tax  savings  for  holding  the  asset  until 
the  time  of  death  or  gift.  The  "lock-in"  effect  of  this  proposal  would 
undoubtedly  be  stronger  than  at  present.  ..  -,        •         . 

The  next  proposal  (F)  provides  for  taxation  of  capital  gams  at 
ordinary  income  tax  rates  at  either  realization  or  time  ot  death  or 
gift  Here  the  taxpayer  would  be  subject  to  a  7-percent  capital  gams 
tax  which  he  would  not  be  able  to  avoid  by  holding  until  the  time 
of  death  or  gift.  The  "lock-in"  factor  at  work  here  would  be  deter- 
mined by  the  individual  taxpayer's  rate  of  time  preference.  He  is  able 
to  postpone  but  not  avoid  the  fateful  day  of  the  reduction  m  his  wealth 
through  the  capital  gains  tax.  The  7-percent  tax  rate  at  the _  time  ot 
death  or  gift  poses  other  problems  however.  If  the  capital  gam  is  the 
result  of  the  increase  in  the  value  of  the  stock  of  a  closely  held  com- 
pany, the  taxpayer  may  have  the  very  serious  liquidity  problems  dis- 
cussed earlier.  It  may  be  that  this  tax  will  force  the  liquidation  of  the 
company  in  some  cases.  This  complete  elimination  of  the  tayorabie 
treatment  of  capital  gains  will  increase  tax  revenue  but  it  will  have 
adverse  effects  upon  incentives  to  undertake  capital  investment. 

On  the  other  hand,  the  next  proposal  (G)  contains  a  large  incentive 
to  seek  risky,  capital  gains-yielding  ventures  since  it  provides  for  the 
tax  exemption  of  capital  gains  both  at  realization  and  at  the  time  ot 
gift  or  death.  There  would  be  no  "lock-in"  effect  as  the  taxpayer  would 
be  under  no  penalty  if  he  realized  his  capital  gain  at  any  time  (Fre- 
sumably  there  would  be  a  six-month  retention  period  ^m^e  all  these 
provisions  would  apply  only  to  long-term  ^^^pital  gams  but  this  factor 
is  common  to  all  the  proposals  under  discussion.)  While  this  proposal 
would  have  the  virtue  of  tax  neutrality  between  reahzed  and  unrealized 
gains  it  would  also  result  in  a  substantial  drop  m  tax  yield. 

The  next  proposal  (H)  provides  for  the  exemption  of  capital  gams 
at  realization  and  the  taxation  of  capital  gams  at  the  time  of  death 
or  gift  at  50  percent  of  the  ordinary  income  tax  rate.  This  proposal 
would  have  a  "lock-out"  effect  in  that  the  taxpayer  would  be  abk  to 
effect  a  3*-percent  tax  savings  by  realizmg  his  capital  gam  rather  than 
having  it  subject  to  tax  at  the  time  of  death  or  gift. 

The  final  proposal  (I)  provides  for  the  exemption  of  capital  gams 
at  realization  and  their  taxation  at  ordinary  income  tax  rates  at  the 
time  of  death  or  gift.  This  proposal  would  have  a  much  stronger  lock- 
ou"''effec?  than  the  previous  one;  in  fact  it  would  have  the  strongest 
"lock-out"  effect  of  all  the  proposals.  The  taxpayer  would  be  able 
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to  avoid  the  capital  ^ains  tax  and  save  7  percent  by  realizing  Ms 
capital  gain  before  death  or  gift.  In  addition  to  this  "lock-out"  effect, 
this  proposal,  as  well  as  the  preceding  one,  would  raise  liquidity 
problems. 

There  are  some  interesting  possibilities  involved  in  switching  a  capi- 
tal gain  between  an  individual  and  his  closely  held  corporation.  If  the 
second  proposal  considered  above  (B)  were  adopted,  that  is,  taxing 
capital  gains  at  50  percent  of  the  ordinary  income  tax  rate  both  at 
realization  and  at  time  of  death,  then  the  most  that  could  be  gained 
through  a  switch  would  be  a  saving  of  2  percent  (5.5%  minus  3.5%). 

If  the  sixth  proposal  (F)  were  adopted,  that  of  taxing  the  capital 
gain  at  the  ordinary  income  rate  both  at  realization  and  at  the  time 
of  death  or  gift,  then  the  corporate  rate  would  be  li  percent  lower  than 
the  maximum  personal  income  tax  rate  (7.0%  minus  5.5%). 

Other  Proposals 

In  view  of  some  of  the  arguments  that  can  be  made  against  the 
taxation  of  capital  gains  at  death,  a  search  for  alternatives  and  modi- 
fications is  in  order.  Four  are  considered  here:  (1)  crediting  capital 
gains  tax  against  inheritance  and  estate  tax;  (2)  taxation  of  unrealized 
appreciation  on  an  accrual  basis;  (3)  carryover  of  decedent's  basis  for 
property  passing  at  death;  and  (4)  integration  of  the  tax  at  death  (or 
changed  basis)  with  the  "roll-over"  proposal.  Some  of  these  alterna- 
tives are  fully  consistent  with  the  proposal  to  tax  capital  gains  at 
death  and  serve  primarily  to  soften  the  impact  on  the  taxpayer. 

A.  Credit  Against  Inheritance  or  Estate  Tax 

Jonathan  Brown  suggests  that  there  be  "some  form  of  estate-tax 
credit  for  all  capital  gains  taxes  paid  after  age  65,  or  perhaps  within 
five  years  of  death. "  ^s  jjg  states : 

Such  a  tax  credit  would  be  an  equitable  improvement  in  our  tax 
laws  that  would  go  a  long  way  toward  unlocking  the  older  investor. 
Moreover,  it  would  almost  certainly  occasion  very  little  loss  in  reve- 
nue, because  older  investors  can't  afford  to  sell  anyway  under  the 
present  law. 

Under  the  proposed  credit,  there  would  be  larger  tax  revenues 
from  the  larger  estates  which  would  be  left,  from  the  fact  that 
some  older  unlocked  investors  would  pay  a  capital  gains  tax  but 
outlive  the  credit  period,  and  because  of  the  general  benefit  to  the 
economy  of  the  country. 

This  proposal  would  remove  some  of  the  disadvantages  of  the  existing 
situation  by  inducing  some  investors  to  sell  before  death.  The  tax-free 
privilege  now  accorded  capital  gains  at  death  would  be  extended  for- 
ward to  some  years  before  death.  The  prevailing  inducement  to  remain 
locked  in  to  the  bitter  end  would  thus  be  removed  or  reduced. 

The  Administration  in  Washington  proposed  a  reduction  of  the  estate, 
hence  of  the  estate  tax,  as  part  of  the  plan  to  tax  capital  gains  at  death. 

^  Jonathan  A.  Brown,  "The  Locked-in  Problem,"  in  Federal  Tax  Policy  for  Economic 
Growth  and  Stahility,  pp.  379-380.  84th  Congress,  1st  Session,  Papers  Submitted 
by  Panelists  Appearing  Before  the  Subcommittee  on  Tax  Policy,  Joint  Committee 
on  the  Economic  Report,  November,  1955  (Washington ;  Government  Printing 
Office,  1956),  pp.  367-381.  -  . 
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This  was  not  to  be  a  tax  credit  whereby  the  gains  tax  ^^J^b^e  de- 
ducted from  the  estate  tax.  The  Administration's  proposal  of  1963  in- 
cluded the  following : '» 

The  income  tax  on  the  gain  at  death  would  <^^^^'^^f?^%^f\^; 
the  estate,  be  deductible  from  the  gross  estate  for  estate  t^^^^^  pur- 
poses,  and  thus  reduce  any  estate  tax  liability.  The  treatment  here 
follows  automatically  under  present  estate  tax  ^l^^^^^^^^.f  .^^^^^^^ 
debts  of  an  estate.  Further,  the  income  tax  on  ^^e  death  transfer 
of  property  has  the  same  tax  consequences  as  would  the  income 
tax  on  a  sale  or  exchange  of  the  property  by  the  decedent  during 
his  last  taxable  year. 
In  absence  of  a  credit,  the  capital  gain  portion  of  an  asset  is  taxed 
twice,  once  under  the  income  (capital  gains)  tax  and  ag^^V'"!,^-!,  ,? 
estate  or  inheritance  tax.  A  credit  would  thus  avoid  ^^^^^^^^^f'^^^^^ 
the  capital  gain  at  death.  The  Administration's  proposal  jonld  merely 
have  avoided  an  estate  tax  on  the  gams  tax,  not  on  the  gam  it^elL  it 
is  not  so  much  the  "doubleness"  per  se  that  is  at  issue  as  the  fact 
that  the  two  taxes  together  might  lead  to  an  ^t^o^^^^f  .^-"''"'^"^1^ 
If  there  is  no  relief  provision,  the  decedent  will  be  better  off  dead.    ^ 
Either  of  the  above  proposals  could  readily  be  adapted  to  Calitornia  s 
inheritance  tax.  Under  the  full  credit  plan,  the  capital  gams  tax  paid 
could  be  allocated  pro  rata  among  all  the  inheritances ;  presumably 
with  a  refund  due  in  those  cases  where  the  credit  exceeds  the  tax  lia- 
bility Similarly,  under  the  Administration  plan,  the  allocated  gams  tax 
paid  could  constitute  a  deduction  in  computing  the  taxable  portion  ot 

each  inheritance.  _    .   .        •  1,4.  u„ 

If  a  too-simple  tax  credit  plan  were  followed,  a  new  lock-m  might  be 
created  A  tax  on  capital  gains  at  death  would  be  credited  against  the 
inheritance  or  estate  tax  but  a  tax  paid  on  a  capital  gam  realized  m 
the  years  before  death  would  not  be  so  credited.  This  would  again 
induce  a  holding  until  death  and  put  us  back  to  the  present  situation 
Thus  Jonathan  Brown's  proposal,  described  above,  would  be  usetui 
in  reducing  the  lock-in  effect  whether  or  not  capital  gams  are  taxed  at 
death  It  is  quite  a  dilemma.  Without  a  capital  gains  tax  credit  against 
the  inheritance  or  estate  tax  we  would  be  taxing  the  gam  twice  (ana 
in  some  extreme  instances,  at  a  total  combined  death  tax  rate  [ot  an 
kinds]  close  to  100  percent).  With  a  capital  gains  tax  credit  only  on 
the  gain  that  is  taxed  at  death,  we  would  be  restoring  the  inducement 
to  remain  locked  in  until  death.  By  crediting  earlier  capital  gams  tax 
payments  we  can  avoid  both  evils. 

B.  Taxation  of  Unrealized  Appreciation  on  a  Year-to-year  Accrual  Basis 

The  possibility  of  taxing  unrealized  gains  from  year  to  year  has  been 
advanced.  The  nature  and  defects  of  the  proposal  have  been  sum- 
marized by  the  staff  of  the  Joint  Economic  Committee : 

Since  the  realization  principle  in  the  present  law  has  been  gen- 
erally identified  as  the  principal  source  of  difficulty  m  capital  gams 
taxation,  the  taxation  of  gains  on  an  accrual  basis  has  been  pro- 
as Hearings  (1963),  ov-  c%t.,T>-  129.  Pmhlpms  1961    Materials  Assembled  by 
"  "fnf  Sr^.tlirsTa'ffT'^Se  SVr/m7^S.S,  C„„|.ess  „,  the  United 
States  (Washington:  Government  Printing  Office,  1961)   p.  69.. 
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posed  as  an  ideal  solution.  Under  this  proposal,  taxable  income 
would  include  the  net  change  in  the  value  of  the  property  owned 
between  the  beginning  and  end  of  the  taxable  year,  whether  or 
not  realized.  Tax  at  ordinary  income  tax  rates  would  be  applied 
to  such  changes  in  value.  Where  net  capital  losses  accrued  over 
the  year,  they  would  be  deducted  in  full  from  ordinary  income. 
This  approach  would  also  eliminate  the  problems  resulting  from 
the  lack  in  the  present  law  of  a  constructive  realization  on  transfers 
by  gift  or  at  death. 

Numerous  objections  are  raised  against  this  proposal.  In  addition 
to  the  difficulties  attendant  upon  establishing  reliable  values  for 
property  in  the  absence  of  a  sale  or  exchange,  the  proposal  would 
also  frequently  result  in  forced  realizations  in  order  to  provide  the 
means  for  payment  of  the  tax.  Moreover,  this  treatment  would 
eliminate  the  present  tax  bias  in  favor  of  so-called  gro^vth  invest- 
ments as  compared  with  safer  income  investments,  and  would,  in 
fact,  introduce  an  opposite  bias. 

There  are  some  serious  difficulties  in  the  valuation  and  taxation  of 
any  assets  in  absence  of  a  sale,  including  unrealized  gains.^^  These  diffi- 
culties of  uncertainty  and  liquidity  are  faced  at  the  present  time  in 
inheritance  and  estate  tax  valuations,  as  pointed  out  in  an  earlier  sec- 
tion of  this  study.  The  prospect  of  facing  these  problems  every  year 
would  be  enough  to  bring  on  premature  death. 

C.  Changing  the  Basis  Requirements 

The  greatest  prospect  of  improvement  in  the  near  future  lies  in 
changing  the  basis  of  inherited  property.  At  the  present_  time,  the 
person  who  gets  the  property  from  the  decedent  takes  it  with  a  basis 
which  is  generally  the  same  as  the  value  that  is  used  for  inheritance 
or  estate  tax  purposes.  If,  instead,  he  took  the  decedent's  basis  there 
would  be  some  possibility,  at  least,  of  taxing  the  appreciation  in  the 
future.  The  tax  would  not  be  completely  lost  but  there  would  be  a 
postponement  until  the  property  was  sold.  Presumably  the  new  basis 
would  be  either  cost  or  value  at  death,  whichever  is  lower.  There  would 
be  loss  of  revenue  from  the  inheritance  and  estate  tax  if  the  decedent's 
basis  (or  value  at  death,  if  lower)  is  used  for  inheritance  and  estate 
tax  purposes  also.  If  the  value  at  death  is  used  in  evaluating  the 
property  for  inheritance  and  estate  tax  purposes  it  will  be  argued  that 
the  distributee  should  be  given  the  benefit  of  that  same  value  for  later 
capital  gains  tax  purposes.  The  appreciation  would  otherwise  be  sub- 
jected to  both  the  death  tax  and  the  subsequent  capital  gains  tax.  A 
solution  to  this  problem  might  be  to  allow  either  a  partial  or  total 
credit  or  deduction  of  death  tax  paid  on  the  appreciated  portion  of 
the  estate.  This  credit  or  deduction  would  become  effective  at  the  time 
that  the  capital  gains  tax  becomes  due. 

The  changed  basis  would  bring  death  taxes  in  line  with  gift  taxes. 
The  donor's  basis  (or  market  value  if  lower  than  donor's  basis)  is  cur- 
rently used  for  gifts.  The  basis  device  is  less  drastic  or  more  palatable 

"  See  Harold  M.  Somers,  "Valuation  of  Property  for  Purposes  of  Taxation  and  Legal 
Proceedings"  in  Capital  Investment  and  Asset  Valuation  (University  of  Buffalo 
Industrial  Liaison  Office  Publications,  1954,  litho.),  and  Harold  M.  Somers  (ed.). 
Estate  Taxes  and  Business  Management  (University  of  Buffalo  Industrial  Liaison 
Office  Publications,  1957,  lithe). 
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than  taxation  of  the  gain  at  the  time  of  death.  There  is  then  at  least 
the  option  of  retaining  the  appreciated  property  and  thereby  further 
postponing  the  payment  of  the  capital  gains  tax.  Such  "carryover  of 
basis"  was  one  of  the  possibilities  considered  during  the  Congressional 
tax  discussion  of  1963. 

The  carryover  of  decedent's  basis,  rather  than  taxation  of  the  gam 
at  the  time  of  death,  is  consistent  with  the  general  policy  embodied  in 
the  income  tax.  The  State  Legislature  and  the  Congress  have  appar- 
ently been  anxious  to  avoid  taxation  on  improvements  in  economic 
power  which  do  not  provide  the  means  of  paying  the  tax.  The  treatment 
of  "fringe  benefits"  is  a  good  example.  In  particular,  the  employer's 
contribution  to  a  qualified  pension  fund  is  not  taxed  in  the  current 
year,  presumably  because  no  funds  are  currently  released  to  the  em- 
ployee taxpayer. 

There  is,  of  course,  the  remote  chance  that  the  particular  asset  will 
not  be  sold  by  those  who  inherit  it,  nor  by  those  who  inherit  it  from 
them,  etc.  In  that  case,  the  capital  gains  tax  will  be  deferred  until  the 
asset  is  sold.  A  period  in  gross  (e.g.  30  years)  could  be  used  to  ensure 
payment  of  a  capital  gains  tax  within  a  generation  after  the  death  of 
the  first  owner.  Some  lock-in  will  remain  but  it  will  not  be  so  strong 
as  at  present. 

D.  Integration  of  Changed  Basis  With  "Roll-over"  Proposal 

Constructive  realization  at  death  is  closely  related  to  what  is  known 
as  the  ' '  roll-over ' '  proposal  ^^  : 

Proposals  have  been  made  to  provide  for  tax-deferred  exchanges 
of  nonbusiness  capital  assets  held  in  an  individual's  personal  in- 
vestment account  in  a  manner  similar  to  that  now  provided  for 
gains  on  the  sale  of  personal  residences.*  Taxation  of  gains  would 
be  deferred  until  final  realization  of  the  assets,  either  by  diversion 
of  the  proceeds  to  consumption  or  to  investments  of  an  entirely 
different  character.  Kealization  would  also  be  provided  for  at  the 
transfer  of  the  property  by  gift  or  at  death,  or  even  at  the  election' 
of  the  taxpayer.  In  general,  an  investor  would  not  be  taxed  if  the 
gains  on  the  sale  of  an  eligible  asset  were  reinvested  in  similar 
assets  within  the  same  income  period.  A  tax  would  be  imposed, 
at  ordinary  income  rates,  on  that  portion  of  the  gains  not  so 
reinvested.  Capital  losses  could  be  carried  over  without  limit  for 
offset  against  capital  gains. 

This  proposal,  it  is  maintained,  would  completely  eliminate  the 
deterrent  of  current  taxation  on  transfers  of  investable  funds. 
Moreover,  though  it  would  afford  some  benefits  to  taxpayers  re- 
investing gains  by  virtue  of  deferral  of  tax,  it  would  nevertheless 
provide  for  ultimate  and  complete  taxability  as  ordinary  income 
of  all  gains  realized  by  the  taxpayer. 

Practical  problems  of  administration  and  enforcement  are  sug- 
gested in  criticizing  this  proposal.  Proponents,  on  the  other  hand, 
maintain  that  the  proposal  would  involve  little  more  difficulty 
than  the  present  law  in  compliance  and  administration. 

»  See  statement  of  Reuben  Clark,  attorney  at  law,  Washington,  D.C.,  in  hearings 
before  the  Committee  on  VV^ays  and  Means,  House  of  Representatives,  85th 
Cong.,  2d  Sess.,  pt.  II,  pp.  2272-2281.   .   .  . 


**The  Federal  Revenue  System:  Facts  and  Problems  1961  (Washington:  Government 
Printine  Office,  1961),  p.  68.  See  also  Dan  Throop  Smith,  Federal  Tax  Reform 
(New  York:  McGraw-Hill,  1961),  pp.  151-155. 
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The  administrative  difficulties  for  both  the  taxpayer  and  the  tax 
collector  are  not  negligible.  For  one  thing,  ''running  capital  accounts 
would  have  to  be  kept  for  all  taxpayers  who  were  property  owners.  "^^ 
For  another  "since  there  would  clearly  be  an  incentive  to  borrow  in 
order  to  live  off  untaxed  capital  gains,  net  contraction  of  debts  during 
the  tax  period  would  have  to  be  subtracted  from  the  total  value  of  the 
purchases  of  that  period."  ^^  These  difficulties  can  be  overcome  without 
insuperable  complexity. 

This  proposal  arises  from  the  claim  that  the  capital  gains  tax  on 
certain  transactions  is  really  a  "wallet-shifting  tax."  If  the  taxpayer 
has  a  certain  amount  of  his  wealth  in  a  number  of  shares  of  a  certain 
stock  and  he  sells  that  stock  in  order  to  purchase  another  security,  then 
the  capital  gains  tax  that  he  must  pay  as  a  result  of  this  transaction 
is  really  a  tax  on  his  shifting  his  wallet  from  one  pocket  to  another.  It 
would  be  possible  to  avoid  the  ' '  wallet-shifting ' '  feature  of  the  capital 
gains  tax  by  exempting  from  capital  gains  taxation  that  amount  of 
the  sales  price  of  the  security  or  the  property  that  is  reinvested  within 
a  one  year  period  in  securities  or  property  of  the  same  or  similar 
nature. 

It  should  be  emphasized  that  the  roll-over  proposal  (also  known  as 
the  FuU  Reinvestment  Proposal)  does  not  necessarily  involve  exemp- 
tion from  capital  gains  tax  during  life :  only  an  exemption  in  those 
cases  where  there  is  a  reinvestment  of  the  proceeds  in  similar  assets. 
Other  realization  would  remain  taxable,  as  at  present. 

If  the  roll-over  proposal  is  adopted,  some  form  of  taxation  of  capital 
gains  at  death  becomes  essential  if  there  is  to  be  any  taxation  of  capital 
gains  at  all.  The  roll-over  must  stop  at  the  time  of  death.  If  the  decedent 
was  allowed  to  roll  over  when  he  was  alive,  he  cannot  be  permitted 
to  do  so  when  he  is  dead. 

The  Issue  and  a  Soluiion 

The  basic  issue  is  simple.  Those  who  realize  their  capital  gains  during 
their  lifetime  are  penalized  by  having  to  pay  a  capital  gains  tax  whereas 
those  who  hold  their  appreciated  property  until  death  avoid  the  tax. 
One  extreme  possibility  is  to  remove  all  taxation  of  gains  during  life 
and  the  other  is  to  impose  a  gains  tax  at  death.  An  intermediate  possi- 
bility is  to  treat  a  gift  at  death  the  same  as  a  gift  during  life,  with 
the  donee  taking  on  the  donor's  base  for  capital  gains  tax  purposes. 


VII.  CONCLUSIONS 

The  inheritance-gift-capital  gains  tax  complex  is  one  of  the  most 
intricate  in  California's  entire  tax  structure.  Innumerable  reforms, 
some  of  them  purely  legalistic  in  nature,  could  be  proposed.  In  this 
study,  we  have  confined  ourselves  to  the  following : 

*^  Ursula  K.  Hicks  and  Herschel  I.  Grossman,  "Lessons  from  America's  Capital  Gains 
Tax,"  The  Bankers'  Magazine  (England),  February  1962,  Vol.  193,  pp.  85-91  at 
pp.  89-90. 

**/bid.  Cf.  The  Federal  Revenue  System:  Facts  and  Problems  196Jf,  p.  85. 
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1.  Removal  of  the  discount  provision  and  reduction  of  the  grace 
period. 

2.  Removal  of  the  tax-free  treatment  of  capital  gains  at  death. 

The  proposal  to  remove  the  discount  provision  would  withdraw  the 
preference  that  is  currently  granted  to  liquid  estates.  At  the  present 
time,  a  5-percent  discount  is  given  on  payment  in  six  months.  Coupled 
with  this  is  a  proposal  to  reduce  the  grace  period  from  24  months  to 
15  months.  This  would  increase  revenue  in  providing  earlier  payment 
of  funds  on  which  interest  could  be  earned  by  the  state.  The  dropping 
of  the  discount  would  undoubtedly  slow  down  payments  to  some  extent. 
The  state  would  lose  the  interest  that  can  now  be  earned  on  funds  paid 
early;  but  it  would  also  be  relieved  of  the  necessity  of  paying  a 
5-percent  discount  on  those  funds.  The  state  would  also  be  spared  the 
expense  of  making  refunds  to  those  who  pay  an  estimated  tax  early  in 
order  to  take  advantage  of  the  discount  provision  before  the  exact  tax 
liability  can  be  ascertained. 

The  proposal  to  remove  the  tax-free  treatment  accorded  capital  gains 
at  death  has  both  economic  and  equitable  origins.  At  issue  is  the  fact 
that  property  that  has  appreciated  in  value  during  the  lifetime  of  the 
owner  is  not  subject  to  the  capital  gains  tax  if  the  owner  holds  the 
property  until  he  dies.  Those  who  inherit  from  the  owner  take  the 
property  at  the  value  it  has  at  time  of  death;  and  this  is  the  basis 
used  in  case  of  any  future  capital  gains. 

The  result  is  an  inducement  to  hold  property  until  death,  with  un- 
favorable consequences  for  the  securities  market  and  other  asset  mar- 
kets and  for  the  free  flow  of  investment  capital  into  new  companies 
and  industries.  There  is  also  the  inequity  involved  as  between  those 
who  sell  their  appreciated  assets  during  life  and  those  who  hold  them 
until  death.  In  both  cases,  the  cash  and/or  assets  are  subject  to  the 
inheritance  tax  but  in  the  former  case  a  capital  gains  tax  is  also 
imposed. 

Solutions  to  the  problem  are  complicated  by  the  necessity  of  having 
enough  liquidity  in  the  estate  to  pay  any  new  tax  imposed.  There  are 
also  difficulties  involved  in  providing  appropriate  deductions  or  credits 
as  between  the  capital  gains  tax  and  the  inheritance  tax.  In  the  case 
of  gifts  during  life,  there  is  no  capital  gains  tax  at  the  time  of  donation 
but  the  donee  takes  the  donor's  base  for  capital  gains  tax  purposes. 
Thus  a  more  moderate  proposal  suggests  itself :  Have  the  inheritances 
take  on  the  decedent's  base.  This  ensures  that  there  will  ultimately  be 
a  day  of  reckoning  even  if  it  does  not  coincide  with  the  day  of  death. 
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CALIFORNIA   INHERITANCE  TAX 

I.     Historical  Background 

California's  first  inheritance  tax  law  (Stats.  1853,  Ch.  167,  P-  233)  was 
never  really  effective,  for  it  was  repealed  the  following  year  (btats.  1SD4, 
Ch.  74,  p.  103). 

A.  The  Inheritance  Tax  Act  of  1893 

(Stats.  1893,  Ch.  168,  effective  March  23,  1893.) 

1.  The  act  taxed  transfers  by  will  or  interstate  laws  of  California  and 
inter  vivos  transfers  made  in  contemplation  of  death  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  death.  Transfers  to 
father,  mother,  husband,  wife,  lawful  issue,  brother,  sister,  wife  or 
widow  of  a  son,  husband  of  a  daughter,  adopted  children,  and  chari- 
ties were  exempted.  The  tax  was  payable  to  the  treasurer  of  the  county 
wherein  the  probate  proceedings  were  pending. 

2.  Amendments : 

(Stats.  1895,  Ch.  28,  effective  March  9,  1895;  Stats.  1897,  Ch.  83, 
effective  March  9,  1897  ;  Stats.  1899,  Ch.  85,  effective  March  14,  1899  ;, 
Stats.  1903,  Ch.  228,  effective  March  20,  1903.  The  act  was  repealed 
by  Stats.  1905,  Ch.  314,  Sec.  27,  effective  July  1,  1905.) 

B.  The  Act  of  1905 

(Stats.  1905,  Ch.  314,  effective  July  1,  1905.)  This  was  the  predecessor 
of  all  state  inheritance  tax  acts  up  to  and  including  the  Inheritance  Tax 
Act  of  1935.  It  was  founded  on  the  Wisconsin  Act  of  1903.  Differences 
from  the  1893  act  included  : 

(1)  Broadening  of  the  base  to  include  all  transferees,  direct  descendants 
as  well  as  collaterals  ; 

(2)  Varying  of  exemptions  and  rates  according  to  degree  of  blood  rela- 
tionship ; 

(3)  Progres.sive  rates. 

C    Th^  Act  of  1911 

(Stats.  1911,  Ch.  395,  effective  July  1,  1911.)  This  act  was  a  complete 
rewriting  of  the  1905  Act,  and  all  parts  of  the  latter  in  conflict  with  the 
1911  Act  were  repealed.  Important  changes  consisted  of : 

(1)  Limitation  of  lien  for  tax  to  five  years  as  to  a  bona  fide  purchaser; 

(2)  Addition  of  penalty  for  unauthorized  transfer;  and 

(3)  Provision  for  appointment  of  appraisers. 

Contemporaneous  amendment  of  the  then  Section  1440  of  the  Code  of 
Civil  Procedure  (now  Prob.  C.  Sec.  605). 
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D.  The  Aci  of  1013 

(Stats.  1913,  Ch.  595,  effective  August  15,  1913).  The  1913  act  was  pri- 
marily a  reenactrnent  of  tlie  act  of  1911,  substantially  increasing  the 
rates  in  the  upper  tax  brackets,  hut  not  changing  the  1911  exemptions. 
It  taxed  the  creation  of  powers  of  appointment,  rather  than  their  exer- 
cise, and  provided  that  an  inheritance  tax  appraiser  must  be  appointed 
in  every  probate  proceeding. 

The  1915  amendments  {stats.  1915,  Chs.  189  and  198,  effective  August 
8,  1915 ) ,  provided  for  : 

(1)  Taxation  of  joint  tenancies  (Sec.  1(g)  )  ; 

(2)  Compensation  of  appraisers  out  of  inheritance  tax  receipts  ; 

(3)  A  change  in  classes  of  beneficiaries  from  five  to  four. 

E.  The  Act  of  1911 

(Stats.  1917,  Ch.  589,  effective  July  27,  1917.)  This  was  a  reenactrnent 
with  certain  changes  of  the  1913  act.  It  granted  the  surviving  wife 
exclusion  equal  to  one-half  the  community  property. 

F.  The  Act  of  1921 

(Stats.  1921,  Ch.  821,  effective  August  2,  1921.) 

1.  AVhile  primarily  a  reenactrnent  of  the  act  of  1917,  the  1921  act : 

(a)  Granted  a  deduction  for  federal  estate  tax  paid,  upon  prescribed 
formula  ; 

(b)  Provided  for  shifting  a  tax  lien  from  property  sold  on  probate 
sale  to  proceeds  of  such  sale  ; 

(c)  Reduced  rates  of  the  tax ; 

(d)  Introduced  the  "previously  taxed  property"  (five-year)  exemption, 
applicable  to  class  A  transferees  ; 

(e)  Provided  that  the  tenant  of  a  safe  deposit  box  must  agree  to 
notify  depositary  of  the  death  of  any  other  person  having  access 
to  said  box. 

2.  The  1923  amendment  (Stats.  1923,  Ch.  337,  effective  August  17,  1923) 
redefined  community  exclusion. 

3.  One  of  the  1925  amendments  (Stats.  1925,  Ch.  238,  effective  July  23, 
1925)    provided  for  deposit  of  taxes  collected  in  the  general  fund. 

4.  The  other  1925  amendment  (Stats.  1925,  Ch.  284,  effective  July  23, 
1925)  : 

(a)  Provided  for  treatment  of  the  community  property  exclusion  where 
the  husband's  will  forces  the  wife  to  an  election  ; 

(b)  Introduced  the  Prob.  C.  Sec.  201.5  concept  as  to  personal  property 
into  inheritance  tax  law  ; 

(c)  Taxed  family  allowance. 

5.  The  1927  amendment  (Stats.  1927,  Ch.  646,  effective  July  29,  1927) 
established  the  intangibles  exemption  based  on  reciprocity,  and  intro- 
duced the  additional  (pickup)  tax. 

6.  The  1929  amendment  (Stats.  1929,  Ch.  844,  effective  August  14, 
1929)  : 

(a)  Provided  that  transfers  to  take  effect  in  possession  or  enjoyment 
at  or  after  death  would  be  valued  as  of  the  date  of  death  ; 

(b)  Provided  that  failure  by  a  donee  to  exercise  power  of  appointment 
would  not  be  a  taxable  transfer ; 

(c)  Added  the  insurance  exclusion  ; 

(d)  Changed  certain  exemptions  and  rates; 

(e)  Added  reciprocal  exemption  as  to  foreign  charities; 

(f)  Exempted  proceeds  from  war  risk  insurance  payable  to  the  estate; 

(g)  Extended  intangibles  reciprocity   to   foreign   states  and  countries; 
(h)   Authorized  compromise  of  contingent  interests  ; 

(i)    Revised  the  "previously  taxed  property"  exemption. 

7.  The  1933  amendment  (Stats.  1933,  Ch."  1048,  effective  October  25, 
1933)  changed  the  specific  exemption  of  the  wife. 

G.  The  Act  of  1935 

(Stats.  1935,  Ch.  358,  effective  June  25,  1935.)  This  act  was  primarily 
a  reenactment  of  the  1921  act  as  amended.  The  1935  act  was  amended 
three  times  in  1937,  twice  in  1941,  and  in  1943. 


B. 


D. 
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H.  Inheritance  Tax  Law  Codified  ^-g        e^ative 

Inheritance  tax  law  was  ^«dified  in  1943  ^Smts^  1 J4^,  U^^^^^^     ^P^^^ 
July  1,  1945)   and  incorporated  into  the  itevenue  ctnu 

II.     Persons  and  Property  Subject  to  the  Tax 

*•  PRTSa?nre?.t  rtT/„'e^fn1hril'^S.  »/  Blo.^    (1931,   213 

(1925)  196  C.  525. 
Where  Decedent  Is  a  Nonresident  of  California,  but  a  Resident  of  the 

Sftlx^if  Svied  on  real  and  tangible  personal  property  located  hi  Cali- 
fornia Intangible  personal  property  is  exempt  under  Rev.  &  Tax.  C. 
Sec  13851,*  based  upon  reciprocity. 

don   of   domrciie'   An   alternative   method   of   arbitration   is   provided   by 

Sees.  14199  to  14199.13  (added  1957). 

Wfc^f*.  Tipredent  Is  a  Nonresident  of  the  United  States 

The  tai^L  ieTied  on  real  and  tangible  and  intangible  personal  property 

^ocateT in    California.     (Sec.    13303(b).)    Included    under    the    category 

"intangible  personal  property"  is  : 

(1)   Stock  in  a  California  corporation  ; 

(o     stock   in   a   federal   corporation   or   a   national   bank   which   has 

principal  place  of  business  in  California ;  _  lQfin2^ 

('\)  All  other  intangible  personal   property  in   Ca  ifornia    (Sec.   13602) 
Rank   deposits   and  deposits   in   a   savings   and   loan   association   are 
Bank   deposits   aim        y  connection   with    a    business 

not  subject   to   the   tax   uniess    u&eu   lu.  loon-irh^     1956 

operated   in   whole   or  in   part   in   California.    (Sec.   Io303(b),   lyot. 

and  1963  as  amended.) 

III.     Transfers  Taxable 

^-  All^'trSers  by  will  or  the  laws  of  succession  are  taxable.  (Sees.  13601 
and  13602  )  Also  taxable  are  transfers  of  a  statutory  and  probate  home- 
stead (Sees.  13621  and  13622)  and  transfers  of  a  family  allowance  (Sec. 
13623). 

^-  '::'\Zr\ZTi:Lur    without    vamame    and    adequate    cons^ration 

fsec.  13641  and  Stats.  1959,  Ch.  485)  ;  cA  f  «^«fj,VoT'c  1  ^  2d  6  2^ 
C.A.  2d  255,  329  P.  2d  337;  Estate  of  Hyde  (1949)  92  C.A.  2d  b,  /uo 
P.  2d  420)  is  taxable  if  made 

(1)  In  contemplation  of  death  (Sec.  13642);  Barry,  Taxation  of  Irans- 
^    ^   ferstn   Contemplation   of  Death,    (1959)    10   Hastings   Law   Journal 

(2)  As  a  substitute  for  a  testamentary  disposition  (Sec  13648),  Estate 
^    ^  7f  Newman  {1M2)  52  C.A.  2d  126,  125  P.  2d  908;  Estate  of  Adams 

(1952)  39  C.  2d  309,  246  P.  2d  625 ;  or 

(3)  To  take  effect  in  possession  or  enjoyment  at  or  after  death  (ftec 
13643),  Estate  of  Madison  (1945)  26  C.  2d  4..3  15»  ?•  2d  630, 
Estate  of  Hyde  (1949)  92  C.A.  2d  6,  206  P.  2d  420. 

•  Unless  otherwise  noted,  all  further  code  references  are  to  the  California  Revenue  and  Taxation  Code. 
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Such  a  transfer  is  taxable  even  though  the  transferor  retains  a  life  in- 
come or  interest  (Sec.  1364^1;  Estate  of  Thurston  (1950)  36  C.  2d  207, 
223  P.  2d  12),  or  extracts  a  promise  from  the  transferee  to  make  pay- 
ments to  or  care  for  the  transferor.  (Sec.  13645.)  Such  a  transfer  by  way 
of  revocable  trust  (Sec.  13646).  Totten  trust  (Estate  of  Goldfader  (1955) 
131  C.A.  2d  533,  280  P.  2d  799,  or  advancement  (Sec.  13647  and  Prob. 
C.  Sec.  1050)  is  also  taxable. 

C.  Joint  Tenancies 

1.  A  joint  tenancy  is  wholly  taxable  to  the  survivor,  except  for  that  part 
which  the  survivor  may  prove  originally  belonged  to  him  or  was  not 
received  from  the  decedent  for  less  than  adequate  and  full  considera- 
tion. (Sec.  13671);  United  States  v.  Jacobs  (1939)  306  U.S.  363; 
Harvey  v.  United  States  (7th  Cir.  1950)  185  F.  2d  463.  See  also, 
Estate  of  Darhy   (1949)   93  C.A.  2d  96,  208  P.  2d  689. 

2.  A  husband  and  wife  joint  tenancy  having  its  source  in  community 
earnings  is  treated  on  the  death  of  either  as  community  property  (Sec. 
13671.5).  For  further  treatment  see  this  outline  VI.  A. 

3.  In  the  case  of  a  three-way  joint  tenancy  (husband,  wife  and  third 
person)  created  with  community  earnings,  a  post  1927  community, 
husband  or  wife  deceased,  one  half  of  the  property  is  charged  to  each 
survivor.  The  result  is  that  the  surviving  husband  or  wife  is  considered 
as  contributor  to  the  extent  of  three-fourths  so  that  on  the  death  of 
the  surviving  husband  or  wife,  the  third  person  is  considered  to  be 
contributor  to  the  extent  of  one-fourth. 

4.  Section  13672,  added  1961,  provides  that  if  the  joint  tenancy  had  its 
source  in  quasi-community  property,  upon  the  death  of  either  spouse, 
the  property  shall  be  treated  as  if  each  spouse  was  the  contributor  of 
one-half.  Quasi-community  property  is  defined  by  new  Sec.  15300.  See 
Gift  Tax  VI. 

D.  Powers  of  Appointment 

(Sees.  13691  to  13698).  If  created  prior  to  June  25,  1935,  the  tax  is 
levied  upon  the  exercise  of  the  power  by  the  donee.  (Sec.  13693.)  Estate 
of  Neioton  (1950)  35  C.  2d  830,  221  P.  2d  952;  Estate  of  Baird  (1953) 
120  C.A.  2d  219,  260  P.  2d  1052  ;  (1955)  135  C.A.  2d  343,  287  P.  2d  372. 
If  created  on  or  after  June  25,  1935,  the  tax  is  levied  upon  the  creation 
of  the  power.  A  charitable  exemption  is  applicable  in  any  of  the  following 
situations : 

(1)  Where  the  power  is  limited  to  a  charitable  beneficiary  (Sec.  13694)  ; 

(2)  Where  the  power  is  exercised  in  favor  of  a  charitable  beneficiary 
either  before  or  after  the  tax  is  fixed;  (order  fixing  tax  subject  to 
modification  (Sec.  13696)); 

(3)  Where  a  charity  takes  upon  the  nonexercise  of  power;  (order  fixing 
tax  subject  to  modification). 

E.  Insurance 

(Sees.  13721  to  13724) 

1.  To  qualify  proceeds  of  contract  as  insurance,  the  elements  of  risk 
sharing  and  risk  shifting  must  be  present.  Helvering  v.  LeGierse 
(1941)  312  U.S.  531.  "Incidents  of  ownership"  is  the  test  employed 
although  the  statute  does  not  use  the  term.  However,  payment  of 
premiums  test  has  not  been  eliminated.  If  the  premiums  are  paid  with 
community  earnings  and  husband  or  wife  is  beneficiary,  the  community 
exclusions  apply.  Estate  of  Maxson  (1930)  30  C.A.  2d  566,  86  P.  2d 
922  ;  Estate  of  Compton  (1962)  198  C.A.  2d  766. 

2.  Proceeds  of  the  insurance  policy  or  policies  up  to  $50,000  are  excluded 
trom  the  tax  if  payable  to  a  named  beneficiary.  (Sec.  13724(a).)  If 
there  is  more  than  one  beneficiary,  the  $.50,000  exclusion  is  prorated 
among  the  beneficiaries.  (Sec.  13724(b).)  Estate  of  Maxson,  supra.  If 
premiums  are  paid  with  community  earnings  and  spouse  and  another 
person  are  beneficiaries,  that  payable  to  spouse  is  excluded  from  tax, 
and    the   $50,000    exemption    is    applied    to    the    balance    of   proceeds. 
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Estate  of  Compton,  supra.  Annuity  contracts  and   supple^^^^^^^ 

Estate  of  Loewenstein  (1951)  37  C.  2d  843,  236  P.  2d  566. 
3  With  respect  to  death  benefits  payable  under  retirement  or  pension 
^ans  o  public  (.governmental)  or  private  business  «y«tems  some  un- 
certainty as  to  taxability  has  existed.  Estate  of  Simpson  (1954)  4  C. 
S  594  275  P.  2d  467,  involved  a  county  employee,  and  Estate  of 
Richariz  (1955)  45  C.  2d  292,  288  P.  2d  857,  involved  a  school  teacher. 
S:  Go:ernment  Code  exempts  retirement  fund  contnbut.on^^^ 
emolovees  from  taxation.  The  Supreme  Court  of  California  heia  m 
he'se  cfses  that  this  exemption  referred  to  propei;ty  taxes  whereas  the 
inheritance  tax  is  a  privilege  tax  and  decided  (1)  the  retuin  ot  em 
nCee  contributions  plus  interest  and  (2)  payment  of  the  lump  sum 
death  benefit,  were  taxable  transfers.  The  1955  session  of  the  Legisla- 
ture immecliatdy  added  Sections  31452  and  21200.5  to  the  Govern- 
ment cSle  and  Section  14278  to  the  Education  Code,  specifically 
Scempt^ng  such  pa  ments  from  inheritance  tax.  The  1956  session  of 
?K  Legisfature  added  Section  13880  to  the  Revenue  and  Taxation  Code 
SemptTng  death  benefits  and  payments  under   any   public  retirement 

^^Cfrifnow'Xr'as  to  payments  under  a  California  public 
retirement  system,  but  the  taxability  of  similar  payments  nnder  a 
privatTgovernmental  plan  is  still  an  unanswered  question.  It  is  the 
Department's  position  that  the  reasoning  of  the  Richartz  and  Simpson 
?ases  s  sound'and  applicable  and  might  well  render  P--on  payments 
under  a  private  system,  taxable.  In  Estate  of  Wyman  (1962)  208 
C  A  2d  489  it  was  held  that  death  benefits  payable  to  a  beneficiary 
under  U.S  civil  service  retirement  plan  were  exempt  under  the  provi- 
sions of  Sec.  13880. 
IV.     Valuation  (Sec.  13951.) 

^'  (SecT3*951  )  The  market  value  is  the  price  that  a  willing  buyer  would 
pay  to  a  willing  seller  of  property,  neither  being  under  any  compulsion 
?o  buy  or  sell.  (Admin.  C,  Title  18,  Reg.  13951(a)*)  Valuation  is  made 
by  an  inheritance  tax  appraiser  (Sees.  14771  to  14774)  appointed  by  the 
court  (Prob.  C.  Sees.  605,  1174;  Rev.  &  Tax.  C.  Sec.  14051  and  follow- 
ing.) Valuation  date  is  the  date  of  the  transferor's  death,  regardless  of 
whether  the  transfer  was  made  during  life  or  at  death  (Sec  139&1.) 
Si  V.  Zellerhach  (1942)  53  C.A.  2d  196,  127  P.  2d  597.  The  federal 
optional  or  alternative  valuation  date  is  not  recognized  or  permitted. 

"R    Real  Pvovcriy  i 

■  For  valuation  of  real  property,   recognized   appraisal   methods   are   used 

taking  into  consideration  all  relevant  facts  and  circumstances  acceptable. 

(Reg!  13951(b).)   Estate  of  Ross    (1915)    171  C    64,  151  P-  1138-  The 

assessed  value  for  ad  valorem  taxation  is  not  acceptable.  (Keg.  lc}yDi(.c).; 

C.  Securities 

1.  Listed.  ,  ,  ,  i,„u 
The  valuation  of  this  type  of  securities  in  the  mesne  between  high 
and  low  quotations  on  the  principal  market.  (Reg.  139.51(e)  U).)  ii 
there  are  no  sales  on  date  of  death,  the  mesne  is  determined  from 
quotations  on   the   nearest  date  before  and   after   death.    (Reg.   16\)i)l 

(e)(z).) 

2.  Unlisted,  hut  traded  over  the  counter. 
(Same  as  above.) 

3.  Closely  Owned  Securities. 

The  appraiser  must  be  furnished  with  a  balance  sheet  as  ot,  or  near 
the  date  of  death,  as  well  as  profit  and  loss  statements  for  the  five 
years   preceding   the   date   of   death.    If   average   net   profits   exceed   a 

♦  Unless  otherwise  noted  all  further  regulation  references  are  to  Title  18  of  the  Administrative  Code. 
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"fair  return"  or  net  worth,  there  may  be  "good  will"  or  "intangible 
value"  present,  which  is  added  to  "net  worth."  The  balance  she«t  is 
adjusted  to  reflect  the  true  market  value  of  underlying  assets.  There 
are  three  methods  of  arriving  at  a  per  share  valuation  : 
<1)  (Untraded  securities)  divide  net  w^orth  by  number  of  shares  out- 
standing; Estate  of  Felton    (1917)    176  C.  663,  169  P.  392; 

(2)  (Untraded  securities)  in  addition  to  the  Felton  rule,  other  in- 
fluencing factors  must  be  considered;  Estate  of  Roicell  (1955) 
132  C.A.  2d  421,  282  P.  2d  163  ; 

(3)  (Traded  securities)  Sales  at  or  near  the  date  in  question  per- 
suasive; Estate  of  Goodhue  (1932)  127  C.A.  283,  15  P.  2d  771. 

4.  Blockage  is  not  recognized  under  Reg.  13951(f),  but  see  this  Outline 
V.C.  5.  d.  (7). 

D.  Futtire  Interests — Life  Estates  and  Remainders. 

To  determine  the  value  of  a  remainder  the  corpus  is  first  multiplied 
by  4  percent  (Sec.  13953)  to  determine  the  annual  income;  the  annual 
income  is  multiplied  bv  the  factor  assigned  in  Table  A(l),  Admin.  C, 
Title  18,  Reg.  13952-13954(1),  for  the  age  at  the  nearest  birthday  for 
the  life  tenant  or  annuitant.  The  result  is  the  value  of  the  life  estate 
or  annuity.  For  value  of  the  remainder  subtract  the  life  estate  or  annuity 
value  from  the  corpus.  If  the  life  tenant  or  annuitant  should  die  before 
the  tax  is  fixed,  the  value  of  his  life  estate  or  annuity  is  the  sum  actually 
paid  him,  and  the  remainder  interest  is  correspondingly  increased.  (Sec. 
13955.)  Estate  of  Knapp  (1951)  37  C.  2d  827,  236  P.  2d  372.  When  the 
valuation  of  the  future  interest  has  been  determined  in  accordance  with 
the  statute  and  rule,  no  further  reduction  may  be  made  for  a  contingency 
which  might  abridge,  defeat  or  diminish  such  interest.    (Sec.  13956.) 

Deductions 

A.  In  General 

1.  Deductions  are  a  matter  of  legislative  grace  and  not  a  matter  of 
right.  Estate  of  Watkinson  (1923)  191  C.  591,  217  P.  1073,  aff'd  sub 
nom.  Stelbins  v.  Riley  (1925)  268  U.S.  137. 

2.  The  first  specific  provisions  relating  to  deductions  were  included  in 
the  1921  Inheritance  Tax  Act.  (Stats.  1921,  Ch.  821,  Sec.  2(10).) 
Deductions  are  allowed  on  the  theory  that  the  inheritance  tax  is  a 
succession  tax  upon  the  beneficial  interest  of  the  heir  or  legatee. 
Estate  of  Miller  (1921)  184  C.  673,  195  P.  413.  See  also  Estate  of 
Rath  (1937)  10  C.  2d  399,  75  P.  2d  509,  and  Riley  v.  Zellerbach 
(1942)  53  C.A.  2d  196,  198,  127  P.  2d  597,  598-599.  "Clear  market 
value"  is  defined  by  Sec.  13312  as  the  "value  of  any  property  in- 
cluded  in   any   transfer,   less   any   deductions   allowable   by   this   part." 

3.  A  person  claiming  a  deduction  must  point  out  the  applicable  statutory 
provision  and  show  that  the  claimed  deduction  falls  within  its  terms. 
Neiv  Colonial  Ice  Co.  V.  Helvering  (1934)  292  U.S.  435.  The  rule 
that  taxing  statutes  are  to  be  construed  in  favor  of  the  taxpayer  does 
not  generallv  applv  to  statutory  provisions  dealing  with  exemptions  or 
deductions.  Estate  of  Steehler  (1925)  195  C.  386,  396,  233  P.  972, 
977  ;  Estate  of  Bull  (1908)  153  C.  715,  96  P.  366. 

B.  General  Requirement 

A  deduction  may  not  be  taken  unless  the  debt,  obligation,  or  expense 
actually  reduces  the  amount  of  the  inheritance  or  transfer.  It  is  not  nec- 
essary that  the  amount  to  be  deducted  be  actually  physically  paid  at  the 
time  of  deduction,  but  it  must  be  finally  fixed  and  enforceable  at  that 
time.  Estate  of  Slack  (1948)  86  C.A.  2d  49,  53,  194  P.  2d  61,  64.  The 
deduction  must  be  an  obligation  of  the  decedent  or  his  estate,  and  it 
must  be  paid  by  the  estate  or  the  transferee.  (Sec.  13982.) 

C.  Particular  Deductions 
1.  Last  illness  expenses. 

Only  those  expenses  paid  after  death  are  allowable  since  those  paid 
before  death  had  the  effect  of  depleting  decedent's  estate  in  his  life- 
time. (Sec.  13986.)  If  paid  by  another  before  death,  such  person 
should  file  a  claim  against  the  estate. 
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2.  Funeral  Expenses. 

a  Funeral  expenses  must  be  reasonable  having  regard  for  the  station 
Tn  Ufe  of  the  decedent  and  the  custom  of  the  community  of  ^hich 
he  .vas  a  resident.   (Sec.  130S6.)    Such  expenses  may  include: 

(2)  CoS  for  bW'plot,  either  for  decedent  alone,  or  for  decedent 
and  members  of  his  family  ;  . 

(3)  Costs  for  tombstone,  monument,  or  other  memorial ; 

(4)  Costs  for  perpetual  care  of  burial  plot ; 

(5)  Donations  to  officiating  clergyman  ; 

(6)  Costs  for  transportation  of  body  to  burial  place. 

b.  Funeral  and  last  illness  expenses  of  a  deceased  ^^f^^^^^.f^f  ^^^^^^t 
from  her  estate  even  though  she  be  survived  by  »  husband  fanan 
ciaUy  able  to  pay  those  expenses.  (Sec.  ^f  ^!i >  f  ^^^ g^'/^^^Y; 
(1934)   1  C.  2d  285,  34  P.  2d  715.   (See  also  Prob.  C.  bee.  yol.l.) 

3.  Debts  owed  by  decedent  at  death. 

a  The  debt  should  be  based  upon  a  claim  timely  and  properly  filed, 
allowed  and  approved,  but  neither  Sec.  13983  ^o-" /he  regulations 
use  the  word  "claim."  A  claim  formallly  presented,  allowed  and 
a^provecl  -ay  not  be  allowed  as  f  .^^^-^i-  ,f  -^/.f,",^,^ 
bona  fide  debt  of  the  decedent  A  claim  upon  ^^^^^^^j^^^^^sg.^  ) 
limitation  has  run  is  not  an  allowable  deduction.   (Reg    13983(e).) 

h  Contin-ent  obliirations  of  the  decedent  are  not  allowable  as  deduo 
dons  (Re^  139S3(dl.)  If  subsequently  established  and  paid,  how- 
ever the  order  fixing  the  tax  may  be  modified  equitably  and  a  re- 
fund oMahied  if  petition  for  refund  is  filed  within  one  year  after 
res  aSmentVr  payment.  There  is  no  li-i^ation  of  time  within 
which  the  debt  must  be  paid  after  the  order  hxmg  the  tax  is  made. 

c    Tdebti^cured  bv  a  mortgage  may  properly  be  deducted  even  though 
"  no?  actS  paid;  distribution  subject  to  tbe  mortgage  wiU  suffice. 

(Reg.  139S3(b).)    See  also  Estate  of  Slack   (194b)   8b  C.A.  -a  4y, 

194  P.  2d  61. 

^-  ?roperEv  taxes'  which  are  a  lien  at  the  date  of  death  may  be  properly 
deducted.   (Sec.  13986;  Reg.  826.)   Property  taxes  become  a  lien  as  o 
the  first  Mondav  in  March  so  that  if  the  decedent  dies  between  that 
date  and  the  dii"te  of  the  December  payment,  two  installments  may  be 
deductible    If  death  occurs  between  the  first  Monday  in  March  and  the 
date  oithe  April  payment,  it  is  possible  that  three  installments  may. 
be  deductible. 
5.  Ordinary  expenses  of  administration. 
(See  in  general  Sec.  13988.) 

a    The   commission   of  an   executor  or   administrator   computed  under 
Prnh    C    Sec    901  upon  the  probate  inventory  at  "date  of  death 
values  ma?  be  J^ducted.  (Sec.W8(a).)  Estate  of  Skinker  (1956) 
47  C.2d  290,  303  P.  2d  745. 
b    The  same  rule  applies  to  attorneys'  fees.  If  executor  is  a  lawyer 
Tnd   de^ts   to   ac-ras   his   own   attorney   he   may   claim   either   the 
executor's    commission    or    attorney's    fee,    but    "ot    both.    Bu     see 
Estate  of  Thcupson    (1958)    50  C.2d  613,  328  ?; /d  1.  Should  he 
retain  his  own  firm  as  counsel  he  must  file  an  affidavit  to  establish 
th-it  he   is  not   to   participate   in   or   receive   any   benefit   from   the 
attornev's  fee  claimed  as  a  deduction.    (Reg.  13988(b).)    Estate  of 
Par[°r    (1926)    200  C.   132,   135,   251  P.  907.  909.  He  may,   how- 
ever, employ  another  attorney  to  render  the  necessary  legal  service 
and  the  latter's  fee  is  a  proper  deduction.  Estate  of  Graham   (1921) 
187  C.  222,  201  P.  456. 
c    A  bequest  to  the  executor  in  lieu  of  the  statutory  commission  is  not 
deductible   insofar   as   it   exceeds    the    statutory    commission    (Reg. 
13988(a),  13601-13603  (f).) 
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d.  Expenses  of  administration  (Reg.  13988(g))  ordinarily  include 
filing  fees,  publication  of  notices,  death  certificates,  certified  copies 
of  documents,  appraiser's  fees,  and  closing  costs.  Generally,  these 
are  rather  modest  and  present  no  problem.  The  following  are  not 
allowable  as  ordinary  expense  of  administration : 

(1)  California  inheritance  tax  paid  by  or  on  behalf  of  an  heir  or 
legatee.  Kelso  v.  Sargent  (1936)  11  C.A.2d  170,  172,  54  P.2d 
26,  26-27;  Estate  of  Chesney  (1905)  1  C.A.  30,  33,  81  P.  679, 
680; 

(2)  Payments  to  compromise  an  actual  or  threatened  suit  by  a 
disgruntled  or  disinherited  heir  or  legatee  {compare  Sec. 
13409)  ; 

(3)  Costs  incurred  defending  a  will  contest; 

(4)  Costs  incurred  in  connection  with  contested  or  litigated  claims 
against  estate  ;  the  established  or  compromised  claim  is  allow- 
able as  a  deduction,  however ; 

(5)  Expenses  relative  to  carrying  on  decedent's  business; 

(6)  Traveling  expenses  of  executor  or  administrator  or  his  attorney  ; 

(7)  Expenses  on  sale  of  estate  property,  unless  the  sale  was  directed 
by  wnll,  or  was  necessary  to  pay  debts  or  taxes ; 

(8)  If  the  sale  is  necessary,  and  the  sale  price  is  at  or  below  the 
appraised  value,  the  difference  between  the  net  proceeds  and 
the  appraised  value  is  allowable  as  a  deduction  ; 

(9)  Amounts  expended  for  care  and  upkeep  of  estate  property. 

D.  Extraordinary  Professional  Fees 

Extraordinary  fees,  in  the  usual  connotation  of  the  term  (e.g.,  suits  to 
recover  property,  litigated  claims,  etc.),  are  not  allowable  as  deductions. 
(Sec.  13988.1.)  The  extraordinary  fees  which  are  allowable  are  limited  to 
tax  work  and  proceedings  to  fix  inheritance  tax,  such  as  costs  for : 

(1)  Proceedings  under  Prob.  C.  Sec.  1170; 

(2)  Petition  to  determine  inheritance  tax; 

(3)  Federal  estate  tax  return,  negotiation  and  litigation; 

(4)  Income  tax  returns,  negotiation  and  litigation. 

Such  fees  are  allowable  only  for  work  actually  performed,  and  if  they 
are  charged  by  and  paid  to  the  executor,  administrator,  or  the  executor's 
attorney  or  accountant.  There  is  no  fixed  fee  schedule,  but  the  fee  must 
be  fair  and  reasonable.  It  may  be  allowed  as  a  deduction  prior  to  the 
actual  fixing  by  the  court.  It  is  not  allowable  if  the  services  are  minor 
in  character  and  compensated  in  the  statutory  fees.  Estate  of  George  E. 
Tubbs  (1947)   82  C.A.  2d  305,  309,  186  P.  2d  7,  10. 

E.  Federal  Estate  Tax  as  to  Decedents  Dying  Prior  to  5:05  p.m.,  June  24, 
1959 

1.  Any  amount  due  or  paid  to  the  United  States  as  federal  estate  tax  is 
allowable  as  a  deduction.  Computation  of  the  deduction  is  limited  to 
property  subject  to  the  California  inheritance  tax,  and  the  computation 
is  based  upon  the  appraiser's  valuation  of  that  property.  Property  lo- 
cated outside  of  California  may  not  be  included  in  the  making  of  this 
computation.  Estate  of  Guthman  (1954)  125  C.A.  2d  408,  270  P.  2d 
875.  The  marital  exemption  (Sec.  13805)  is  treated  as  an  exclusion  for 
the  purpose  of  this  computation. 

2.  The  allowable  deduction  is  the  amount  actually  paid  the  United  States 
as  finally  determined,  or  the  appraiser's  computation  of  the  federal 
estate  tax,  whichever  is  the  lesser  amount.  Estate  of  Slack  (1948)  86 
C.A.  2d  49,  194  P.  2d  61.  The  1957  amendment  gives  the  court  con- 
tinuing jurisdiction  to  amend  the  order  fixing  tax  for  this  purpose 
only.  Even  though  not  yet  actually  paid,  the  deduction  is  allowable 
if  it  appears  "due"  in  the  sense  that  it  will  be  paid.  Estate  of  Slack, 
supra. 

3.  Apportionment  may  be  avoided  by  an  appropriate  provision  in  the  will 
directing  that  the  federal  estate  tax  be  paid  out  of  the  residue.  (Prob. 
C.  Sec.  970  and  following.)  A  similar  provison  in  the  wnll  relating  to 
inheritance  taxes  amounts  to  a  bequest  of  inheritance  tax,  however. 
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As  to  decedents  dying  after  5  :05  p.m.,  June  24,  1959  ;  Section  13989 
is  repealed  and  no  deduction  is  allowable  for  Federal  Estate  Tax  paid 
Constitutionality  of  repeal  of  Section  13989  was  upheld  in  Estate  of 
Fairis  (1962)  200  C.A.  2d  408. 

F.  nonresident  Decedents  u-  <-  «-« 
If  ancillary  administration  is  had  in  California  and  the  assets  subject  to 
domiciliary  administration  are  sufficient  to  discharge  debts  and  expenses, 
i  e  the  domiciliary  estate  is  solvent,  none  of  the  debts,  charges  and  ex- 
penses are  allowable  as  deductions,  except  those  directly  chargeable  to  the 
California  estate,  i.e.,  administrator's  commissions  and  attorney  s  fees 
based  upon  the  California  estate,  and  the  California  expenses  of  admin- 
istration. (Reg.  13981-13982  (b).) 

G.  Deductions  Erroneously  Alloived 

An  order  fixing  tax  may  be  amended  to  fix  supplemental  tax  on  amount  of 
erroneous  oyer  allowance  of  deduction.  (Sec.  13984.)  No  statute  of 
limitations  runs  against  the  state. 

VI.     Exclusions 

A.  Community  Property 

1  Identification  of  community  property  to  be  excluded.  There  is  no  pre- 
'  sumption  that  any  property  acquired  by  a  decedent  after  marriage  is 
community  property.  (Sec.  13556.)  The  inheritance  tax  presumption 
is  the  opposite  of  the  Civil  Code  presumption.  A  spouse  claiming  com- 
munity property  has  the  burden  of  proof,  and  must  file  a  Community 
Property  Affidavit,  Form  No.  3.  See  Estate  of  Raphael  (1949)^  91 
C  A  2d  931,  206  P.  2d  391.  The  definition  of  "separate  property  in 
C  C  Sees  162  and  163  is  closely  followed.  See  Estate  of  Caswell  (1957) 
152  C.A.  2d  195,  312  P.  2d  703.  Following  is  the  method  used  for 
identifying  community  property  : 

(a)  Separate  property  of  the  decedent  (and  surviving  spouse  if  inter- 
mingled)  is  first  identified  and  segregated; 

(b)  Proceeds  and  earnings  are  traced  and  segregated; 

(c)  If  tracing  is  impossible  or  impracticable,  separate  property  is 
capitalized  at  simple  interest  of  4  percent  per  annum  from  date  of 
marriage  or  acquisition  to  date  of  death  ; 

(d)  The  balance  is  community  property.  ,    xt   •.  j 

See  Estate  of  Mendenhall    (1960)    182  A.C.A.  524  and   United 
States  V.  Steicart,  270  F.  2d  894   (cert,  den.)   re.  includability  of 
wife's   half   cash    surrender   value    insurance   on   life    of    husband 
where  premiums  paid  with  community  earnings. 
2    Community  property  passing  to  husband  on  wife's  death. 

On  the  death  of  the  wife,  no  part  of  the  community  property  passing 
to  the  husband  is  subject  to  the  tax.  All  of  the  community  property 
devised  or  bequeathed  to  a  person  other  than  the  husband  is  subject  to 
the  tax.  (Sec.  13551(b).) 

3.  Community  property  passing  on  husband's  death. 

On  the  death  of  the  husband  none  of  the  community  property  which 
passes  outright  to  the  wife,  whether  by  the  laws  of  succession,  the 
decedent's  will  or  by  election,  is  subject  to  tax.  If,  however,  the  hus- 
band's will  gives  the  wife  a  life  estate  in  his  one-half  of  the  community 
property,  or  gives  her  a  power  of  appointment,  the  life  estate  or  the 
property  subject  to  the  power  is  subject  to  tax.  (Sees.  13551,  13o5^, 
as  amended  1961.)  All  of  the  community  property  devised  or  be- 
queathed to  a  person  other  than  the  wife  is  subject  to  the  tax. 

4.  Community   property   transferred   other   than   by   will   or   the   laws   of 
succession. 

If  one  spouse  transfers  community  property  other  than  by  will  or 
the  laws  of  succession  outright  to  the  other,  none  of  the  property  so 
transferred  is  subject  to  tax.  If,  however,  the  husband  is  the  trans- 
feror and  the  wife  is  given  a  life  estate,  with  remainder  in  another, 
or  a  'power  of  appointment,  the  life  estate  or  the  property  subject  to 
the  power  is  subject  to  tax.   (Sec.  13554.)   The  "harsh"  rule  of  Ktrk- 
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wood  V.  the  Bank  of  America  (1954)  43  C.  2d  333,  273  P.  2d  532, 
which  limited  the  community  exclusion  of  the  wife-transferee  of  old 
type  community  property  transferred  to  her  and  a  third  person  to  one- 
half  of  what  siie  received,  rather  than  one-half  of  the  total,  was  elim- 
inated by  amendment  in  1955.  There  is  no  longer  any  distinction 
between  the  old  type  and  new  type  community  property  so  far  as 
inheritance  tax  is  concerned.    (Sec.  13557,  1957  amendment.) 

B.  Nonnative  Son  Property — Proh.  C.  201.5  Property 

One-half  of  any  property  to  which  Prob.  C.  Sec.  201.5  is  applicable  and 
which  goes  to  the  surviving  spouse,  is  subject  to  tax.  (Sec.  13555(a) 
(amended  1957).)  By  contrast  no  community  property  passing  outright 
to  the  surviving  spouse  is  subject  to  tax.  Sec.  13551. 

The  one-half  of  any  Prob.  C.  Sec.  201.5  property  which  belongs  to  the 
surviving  spouse  is  not  subject  to  tax.   (Sec.  13555(b).) 

None  of  the  property  restored  to  the  decedent's  estate  under  Prob.  C. 
Sec.  201.8  is  subject  to  tax.   (Sec.  13555(b).) 

Any  person  who  claims  certain  property  in  Prob.  C.  Sec.  201.5  prop- 
erty has  the  burden  of  proving  that  it  is  such.   (Sec.  13556.5.) 

See  this  Outline  VI.  A.  1.  above. 

Where  a  married  person  by  his  will  presents  the  surviving  spouse  with 
an  election,  and  the  surviving  spouse  elects  to  take  under  the  will,  the 
exclusion  is  the  value  of  the  property  received  by  the  surviving  spouse 
by  virtue  of  such  election,  subject,  however,  to  a  maximum  exclusion  of : 

(a)  One-half  of  the  value  of  Prob.  C.  Sec.  201.5  property,  and 

(b)  Full  value  of  Prob.  C.   Sec.  201.8  property.    (Sec.  13552.5.) 

The  same  rules  apply  to  transfers  other  than  by  will  or  the  statutes  of 
succession.   (Sec.  13554.5   (1957).) 
See,  Rights  of  a  Surviving  Spouse  in  Property  Acquired   by  a  Decedent 

While  Domiciled   Outside   California   by    Abel,    Barry,    Halsted   and 

Marsh,    (1959)   47  Calif.  Law  Rev.  211. 
See,  also,  Paley  v.  Bank  of  America    (1958),  159  C.A.  2d  500. 

C.  Insurance  Exclusion 

Insurance  proceeds  payable  to  a  named  beneficiary  or  beneficiaries  up  to 
the  amount  of  $50,000  are  not  subject  to  the  tax.  See  the  Outline  III. 
E.  2. 

VII.     Exemptions 

A.  In  General 

Exemptions  must  be  distinguished  from  deductions  and  exclusions.  Ex- 
emptions are  a  part  of  the  tax  computation  and  have  the  effect  of  exhaust- 
ing a  part  at  least  of  the  lower  tax  brackets,  thus  throwing  the  balance  of 
the  property  into  higher  tax  brackets.  (Sec.  13403.)  See  Estate  of  Har- 
rison (1952)  110  C.A.  2d  717,  243  P.  2d  528. 

B.  Specific  Exemptions 

There  are  four  classes  of  transferees : 

Class  A:  Husband,  wife,  lineal  ancestors,  lineal  descendants,  adopted  and 
mutually  acknowledged  children  and  their  issue,  and  adopted  children  of 
lineal  issue  of  the  decedent  (Sec.  13307)  ;  Estate  of  Radovich  (1957)  48 
C.  2d  116,  308  P.  2d  14;  Estate  of  Teddy  (1963)  214  A.C.A.  126  (mu- 
tually acknowledged  child)  ; 

Class  B:  Brother  or  sister  of  the  decedent,  descendants  of  a  brother  or 
sister,  wife  or  widow  of  a  son,  and  husband  or  widower  of  a  daughter 
(Sec.  13308); 

Class  C:  Brother  or  sister  of  a  father  or  mother  of  the  decedent,  and 
descendants  of  brother  or  sister  of  father  or  mother  of  decedent  (Sec. 
13309) ; 

Class  D:  All  other  transferees  (See.  13310)  ; 

The  specific  exemption  is  measured  in  dollars  and  varies  according  to 
the  class  into  which  the  beneficiary  falls : 

Class  A:  Minor  child,  $12,000;  all  others,  $5,000   (Sec.  13801)  ; 
Class  B:  $2,000  (Sec.  13802)  ; 


72  CAPITAL  GAINS,  DEATH  AND  GIFT  TAXATION 

Class  C:  $500  (Sec.  13803) ; 
Class  Z);$50  (Sec.  13804). 

The  rates  of  tax  are  also  graduated  according  to  class,  with  the  lowest 
rates  to  class  A  beneficiaries  and  the  highest  rates  chargeable  to  class  D 
beneficiaries.  The  rates  are  also  graduated  according  to  the  amount  re- 
ceTved  by  each  beneficiary,  with  the  lowest  rate  m  the  under  $25  000 
bracket  and  the  highest  in  the   over  $500,000   bracket.    (Sees.   13404   to 

^^Important:  Chapter  1128,  Stats.  1959,  effective  5 :05  p.m.  June  24, 
1959,  amends  Sees.  13406  and  13407,  increasing  the  rates  of  tax  appli- 
cable to  class  C  and  class  D  beneficiaries,  respectively.  Statutes  of  IJbl, 
p  4531,  amended  a  schedule  setting  forth  the  exemptions  and  rates  of 
tax  as  set  out  at  page  29  hereof ;  Sec.  13405,  increasing  rates  of  tax 
applicable  to  class  B  beneficiaries. 

C.  Marital  Exemption  ,  ,.  i  *  /i„ofl/i^T,t'o 
An  exemption  equal  to  one-half  the  clear  naarket  value  of  decedent  s 
separate  property  is  allowed  to  the  spouse  of  the  decedent.  (Sec.  13805.) 
There  is  So  terminable  interest  rule.  The  surviving  spouse  does  not  have 
to  take  any  of  the  separate  property  for  the  exemption  to  apply.  It  will 
extend  to  any  other  property  devised  or  bequeathed  to  the  surviving 
spouse.  The  amount  of  the  exemption  is  one-half  the  clear  market  value 
of  the  decedent's  separate  property,  computed  after  the  federal  estate 
tax  is  deducted.  Estate  of  Law  (1958)  50  A.C.  279,  rehearing  dented  325 
P.  2d  449. 

D.  Charitttlle  Exemption 
(Sees.  13841  and  13842.) 

1  Transfers  to  the  United  States,  the  State  of  California,  a  California 
"  Dublic  corporation  or  a  society,  corporation,  institution,  or  association 

exempt  from  taxation  by  California  law,  are  exempt  from  inheritance 
tax  Although  the  inheritance  tax  law  exempted  from  taxation  trans- 
fprs  to  the  United  States,  the  Supreme  Court  of  California  held,  m 
Estate  ofBurnison  (1948)  33  C.2d  638,  204  P.2d  330  a#'d  339  U^S. 
87  that  the  United  States  could  not  take  by  will  m  California  under 
Pr'ob.  C.  Sec.  27.  That  section  has  since  been  amended  to  include  the 
United  States. 

2  Transfers  to  any  society,  etc.,  operated  solely  for  religious,  charitable, 

■  scientific,  literary,  or  educational  purpose,  not  operated  for  pnyate 
profit  or  engaged  in  propaganda,  are  exempt  from  taxation  provided 
anv  of  the  requirements  listed  below  is  met:  ,  ^  ,., 

a.  That  the  society,  etc.,  is  organized  under  the  laws  of  California  or 
of  the  United  States  (Cf.  Estate  of  Barter  (1947)  30  C.2d  549, 
184  P.  2d  305;  ^    ,  .       _,  ...      . 

b  That  the  transferred  property  is  limited  for  use  in  Cahtornia 
(Estate  of  Fleming  (1948)  31  C.2d  514,  190  P.2d  611)  ;  or 

c.  That  the  society,  etc.,  is  organized  under  the  laws  of  another  state, 
the  other  sovereignty  either 

(1)  Did  not  impose  a  death  duty,  or 

(2)  Had  in  its  laws  a  reciprocal  provision  similar  to  California. 
See  Estate  of  Baxter  (1950)   100  C.A.2d  397,  223  P.2d  877;  Estate  of 
Bendheim  (1950)  100  C.A.2d  398,  223  P.2d  874. 

3  It   is   not   necessary   that   the   charitable   corporation   be    in   existence 

■  at  the  date  of  death,  i.e.,  one  may,  i^  .CaHforma    by  Ms  w^^^ 

a  charitable  organization.  Estate  of  Irwm  (1925)  196  Ch.  366,  237,  p. 
1074. 

E.  Other  Exemptions 

1  Although  included  within  Chapter  5  of  the  inheritance  tax  law,  the 
following  "exemptions"  are,  in  reality,  exclusions:  certain  intangible 
personal  property  belonging  to  a  deceased  nonresident  of  California  ; 
war  risk  insurance;  the  armed  services  exemption;  and  death  benent 
payments. 


CAPITAL  GAINS,   DEATH  AND  GIFT   TAXATION  73 

2.  Intangible  personal  property  belonging  to  a  deceased  nonresident  of 
California  is  not  subject  to  tax  if  the  other  state  did  not  impose  a 
death  tax  with  respect  to  intangible  personal  property  belonging  to  a 
deceased  resident  of  California,  or  the  other  state  had  in  its  laws  a 
reciprocal  provision  similar  to  California's.  (Sec.  13851.) 

3.  War  risk  insurance,  i.e.,  National  Service  Life  Insurance,  is  not  sub- 
ject to  tax  if  it  is  payable  to  the  estate  of  the  deceased  veteran.  (Sec. 
13861.)  If  such  insurance  is  payable  to  a  named  beneficiary  it  must 
be  aggregated  with  other  insurance  and  included  therewith  in  applying 
the  $50,000  insurance  exclusion. 

4.  Where  the  decedent  was  a  member  of  the  armed  forces  of  the  United 
States  between  Sept.  16,  1940  "and  the  termination  of  all  wars  in 
which  the  United  States  is  now  engaged,"  and  death  was  service 
connected,  property  transferred  to  persons  within  class  A,  B,  or  C 
is  not  subject  to  tax.  The  transferee  must  be  a  dependent  of  decedent, 
and  death  may  not  be  the  result  of  wilful  misconduct.  The  "exemption" 
is  applicable  only  to  resident  decedents  or  transferees.  (Sees.  13871 
to  13873.) 

5.  Death  benefit  payments  and  return  of  employees'  contributions,  made 
under  a  public  pension  or  retirement  system  to  a  named  beneficiary 
or  to  the  estate  of  a  deceased  employee  are  not  subject  to  tax.  Section 
13880  was,  in  effect,  a  legislative  overruling  of  Estate  of  Simpson 
(1954)  43  C.2d  594;  275  p.2d  467,  and  Estate  of  Richartz,  (1955) 
45  C.2d  292,  288  p.2d  857.  See  this  Outline,  III.  E.  3. 

VIII.     Computation  of  the  Tax 

A.  The  Inheritance  Tax  Proper 

Market  value  (See.  13311)  or  gross  estate  value  less  allowable  deductions 
equals  "clear  market  value."  (Sec.  13312.) 

This  total  is  allocated  among  the  heirs  or  devisees  or  legatees  according 
to  the  statutes  of  succession  or  the  will,  depending  upon  whether  the 
decedent  died  intestate  or  testate.  All  transfers  to  a  particular  bene- 
ficiary are  aggregated  and  the  appropriate  exemption,  depending  upon  the 
beneficiary's  relationship  to  the  decedent,  is  deducted  therefrom  and  the 
balance  is  multiplied,  by  brackets,  by  the  appropriate  rates  of  tax. 

1.  All  transfers  to  the  same  person  (inter  vivos  gifts,  joint  tenancies, 
bequests,  devises,  etc.)  are  aggregated,  and  the  tax  is  computed  on 
the  total,  as  though  there  was  but  a  single  transfer.  (Sec.  13408.) 
Estate  of  ChiWs  (1941)  18  C.2d  237,  115  p.2d  432. 

2.  If  a  legatee  or  devisee  under  a  will  or  an  heir  renounces  his  rights, 
or  agrees  that  the  estate  be  distributed  other  than  under  the  will  or 
the  laws  of  succession,  the  tax  is  computed  in  accordance  with  the 
will  or  the  laws  of  succession,  depending  upon  whether  decedent  died 
testate  or  intestate,  and  not  according  to  the  renunciation  or  agree- 
ment. (Sec.  13409.)  Cohn  v.  Cohn  (1942)  20  C.  2d  65,  68,  123  p.  2d 
833,  835;  Estate  of  Rossi  (1915)  169  C.  148;  146  p.  430;  Estate  of 
Holt  (1923)  61  C.A.  464,  469,  215  p.  124,  125-126;  Kelso  v.  Sargent 
(1936)  11  C.A.  2d  170,  54  p.  2d  26. 

3.  If  a  transfer  is  subject  to  a  contingency  (future  intere.sts),  the  tax 
is  computed  at  the  highest  contingency.  A  refund  may  be  had,  how- 
ever, upon  the  happening  of  the  contingency,  where  the  tax  was  paid 
on  high  contingencv.  (Sees.  14411  to  14414.)  See,  however.  Estate  of 
Off  (1956)  146  C.A.  2d  516,  304  p.  2d  126.  The  Controller  may 
compromise  the  tax  where  contingency  is  present.  (Sec.  14191.)  In 
such  case  the  court  order  is  a  final  determination,  and  no  refund  is 
permitted  upon  the  falling  in  of  the  interests.  (Sec.  14192.) 

B.  Additional  Tax — "Pickup'"  Tax 
(Sees.  13441  and  13442.) 

1.  In  a  case  where  the  credit  for  inheritance  tax  paid  the  state  under-the 
federal  estate  tax  law  exceeds  the  inheritance  tax  payable  to  the 
state,  an  additional  tax  is  imposed  equal  to  the  difference  between  the 
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maximum  federal  credit  and  the  inheritance  tax.  (See  Estate  of  Good 
(1963)  213  A.C.A.  2d.) 

2  In  a  case  where,  due  to  the  exclusions  and  exemptions,  no  inheritance 
'  tax  would  normally  be  owing  to  the  state  {e.g.,  wife  deceased,  all  com- 
munity property  in  name  of  the  husband,  and  wife  dies  intestate  or 
leaves  a  will  bequeathing  her  share  of  the  community  property  to  the 
husband),  a  tax  is  imposed  equal  to  the  maximum  credit  allowed  under 
federal  estate  tax  law.  (Sec.  13442.) 

3  By  the  provisions  of  Sec.  14161  a  discount  equal  to  5  percent  of  the 
'  amount  of  tax  is  available  for  prompt  payment,  i.e.,  payment  withm 

six  months  of  the  date  of  death.  The  discount  provision  does  not  apply 
where  an  additional  tax  is  imposed  under  Sees.  13441  and  13442  (Sec. 
14161  )  The  reason  for  this  rule  is  that  under  the  federal  estate  tax 
law,  the  executor  can  get  credit  only  for  the  exact  number  of  dollars 
actually  paid  to  the  state. 

4  The  pickup  tax  becomes  delinquent  at  the  expiration  of  two  years  from 
date  of  death  or  at  the  expiration  of  six  months  from  the  final  deter- 
mination, whichever  is  later  (Sec.  14103.) 

IX.     Credits 

A.  Previously  Taxed  Property 

1  (Sec.  14071,  1957.)  Prior  to  Sept.  11,  1957,  there  was  a  ''previously 
taxed  property"  exemption  in  the  law  (Sees.  13821  to  13824,  repealed 
1957)  which  required  each  item  to  be  traced  from  prior  estate  into 
present  estate,  and  identified.  As  to  the  effect  of  the  then  exemption, 
see  this  Outline  VILA. 

2.  Under  the  present  law,  the  decedent  must  have  been  a  class  A  bene- 
ficiary in  a  prior  estate,  and  the  beneficiary  in  the  present  estate 
must  be  a  class  A  beneficiary  to  the  present  decedent.  The  two  deaths 
must  occur  within  a  five  year  period,  and  an  inheritance  tax  must 
have  been  paid  in  the  prior  estate,  but  no  additional  (pickup)  tax 
(Sees  13441  and  13442)  need  have  been  paid.  The  formula  tor 
computation  is  prescribed  by  Sec.  14071(b).  The  credit  so  computed 
is  deducted  from  the  inheritance  tax  computed  without  reterence  to 
the  credit. 

B.   Gift  Tax  Credit  „  ,  ,        j       <->,„ 

If  the  same  transfer  is  taxed  both  under  the  gift  tax  law  and  under  the 
inheritance  tax  law  a  credit  is  allowed  against  the  inheritance  tax  for 
the  gift  tax  paid.  The  formula  for  computation  of  gift  tax  credit  is  pre- 
scribed by  the  statute.  If  the  decedent  had  neglected  to  file  a  gift  tax 
return  and  paid  the  tax  where  required  prior  to  his  death,  the  amount 
paid  by  the  executor  after  death  is  an  allowable  deduction.  Should  the 
same  transfer  also  be  taxable  under  inheritance  tax  law,  the  credit  is 
allowable.  It  follows,  therefore,  that  the  same  payment  may  be  used 
twice  to  reduce  the  inheritance  tax.    (Sees.  14051  to  14059.) 

X.     Payment  of  the  Tax 

A.  When  and  to  Whom  Payable 

The  inheritance  tax  is  due  and  payable  as  of  the  date  of  death  (Sec. 
14102)  and  must  be  paid  within  two  years,  at  which  time  it  becomes 
delinquent  if  unpaid.  (Sec.  14103.)  It  is  payable  to  the  county  treasurer 
( Sec  14104  )  The  executor,  administrator,  or  trustee  must  collect  tne 
tax  or  withhold  it  from  the  transferee,  and  is  responsible  for  its  payment 
(Sees  14101  and  14121.)  Where  a  life  estate  with  a  remainder  over 
has  been  created,  the  tax  is  payable  out  of  the  property,  itself,  and  is  not 
collected  from  either  transferee.  (Sees.  14123  and  14124.  The  same 
rule  applies  to  a  transfer  subject  to  a  contingency.  (Sec.  14125.)  i he 
personal  representative  may  sell  estate  property  to  pay  the  tax.  (bee. 
14127)  The  additional  (pickup)  tax  (Sees,  13441  and  13442)  is  also 
payable  to  the  county  treasurer.  (Sec.  14126.)  It  becomes  delinquent 
at  the  expiration  of  two  years  from  date  of  death  or  six  months  after 
the  final  determination  of  the  federal  estate  tax,  whichever  is  later. 
(Sec.  14103.)   No  discount  is  allowable.    (Sec.  14161.) 
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B.  Discount.  (Sec.  1^161.) 

If  the  inheritance  tax  (no  additional  tax  being  due)  is  paid  within 
six  months  of  the  date  of  death  a  discount  equal  to  five  per  cent  of  the 
amount  of  tax  is  allowed.  No  discount  is  allowed  where  the  California 
tax  is  the  pici<up  tax.  See  Estate  of  Marker  (1948)  88  C.A.  2d  6,  198 
P.  2d  51,  and  the  subsequent  amendment  to  C.C.P.  Sec.  12a. 

C.  Deferment  of  Payment 

Where  a  transfer  has  been  made  subject  to  a  contingency,  payment  of  a 
portion  of  the  tax  may  be  deferred  upon  posting  of  a  bond.  (Sees.  14171 
to  14178.)  Preferred  practice  in  contingency  cases  is  to  request  the 
appraiser  to  compute  tax  on  both  a  normal  and  high  (Sec.  13411) 
contingency  and  then  to  compromise  the  tax  by  adding  an  agreed  sum 
to  the  normal  tax  (Sec.  14191),  thus  closing  the  matter.  Should  the 
"spread"  between  the  normal  and  high  contingency  be  so  large  as  to 
preclude  a  "fair"  compromise  both  as  to  taxpayer  and  the  state,  the 
following  two  avenues  are  open  : 

(1)  The  executor  may  show  both  computations  in  the  report,  pay  the  tax 
on  the  high  contingency,  and  apply  for  a  refund,  if  proper,  upon 
the  resolving  of  the  contingency    (Sees.  14401  to  14403)  ;  or 

(2)  He  may  pay  tax  on  the  normal  contingency,  and  post  a  bond  against 
the  difference  between  the  normal  and  the  high  contingency. 

D.  Interest 

If  the  tax  is  not  paid  prior  to  the  date  upon  which  it  becomes  delinquent 
(two  years  from  the  date  of  death)  it  is  subject  to  simple  interest  at 
six  per  cent  per  annum  from  the  delinquency  date  until  paid.  (Sec. 
14211.)  All  payments  upon  a  delinquent  tax  are  applied  first  to  the 
satisfaction  of  interest,  and  the  balance,  if  any,  to  the  tax  itself.  (Sec. 
14221.) 

In  a  proper  case,  the  Controller  may  require  the  filing  of  a  delinquent 
tax  bond. 

E.  Payment  of  Tax  and  Interest,  a  Prerequisite  to  Distribution 

1.  The  account  of  an  executor,  administrator  or  trustee  cannot  be 
approved  or  settled  until  the  tax  has  been  paid  and  a  receipt,  counter- 
signed by  the  Controller  is  in  the  file.  (Sec.  14143.)  A  probate  estate 
cannot  be  distributed  (Prob.  C.  Sec.  1024)  nor  can  a  decree  establish- 
ing fact  of  death  be  made  (Prob.  C.  Sec.  1174)  unless  the  inheritance 
tax  and  accrued  interest,  if  any,  have  been  paid  in  full.  Becker  v.  Nye 
(1908)  8  C.A.  129,  96  P.  333.  Payment  of  the  tax  is  established  by 
the  presence  in  the  file  of  the  original  receipt  of  the  county  treasurer, 
countersigned  by  the  Controller  or  his  deputy.    (Sec.  14142.) 

2.  Upon  receipt  of  payment  of  inheritance  tax  the  county  treasurer 
executes  a  receipt,  upon  the  prescribed  form,  in  quadruplicate.  (Sec. 
14141.)    Distribution  is  as  follows: 

(a)  The    fourth    copy    is    retained    by    the    county    treasurer    for    his 
records ; 

(b)  One  copy  is  delivered  to  the  person   paying  the  tax; 

(c)  The  original  receipt  and  one  copy  is  forwarded  to  the  Controller 
in  Sacramento. 

If  the  ledger  account  which  was  set  up  at  the  time  the  Report  of  the 
appraiser  is  balanced  by  the  payment,  the  original  receipt  is  counter- 
signed by  a  deputy  Controller  and  forwarded  to  the  county  clerk 
for  filing   in   the  proceeding.    (Sec.   14142.) 

F.  Refund 

1.  Refunds  are  generally  occasioned  by  payments  made  to  secure  the 
prompt  payment  discount  of  5  percent,  and  usually  arise  by  reason 
of  a  premature  estimate  of  the  tax  without  according  proper  weight 
to  the  many  factors  which  might  reduce  the  tax.  This  accounts  for 
perhaps  90  percent  of  all  applications  for  refunds. 
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2    The  nresent  procedure  to  be  followed  in  applying  for  a  refund: 

Separe  the  a'iplication  alleging  the  payment,  the  an^ount  of  tax  found 
due  deduced  bv  the  discount  allowable,  if  any;  show  the  difference; 
and  p'^y  that^he  State  Controller  draw  his  warra.it  upon  the  State 
Treasurer  in  favor  of  the  person  paying  the  tax.  Distribution: 

(a)  Forward  to  the  Inheritance  Tax  Department  in  Sacramento  the 
orTgTnal  and  one  copy  of  the  application  and  the  form  of  order 
directing  refund ;  ,..-,.  t       ^ 

(b)  If  approved,  the  original  application  and  original  form  of  order 
directing  refund  will  be  stamped  with  an  approval  and  waiver 
of  notice  of  time  and  place  of  hearing;  the  order  directing  re- 
fund  may  then   be  obtained   ex  parte ; 

(c)  Three  "conformed"  or  "endorsed"  copies  of  the  order  fixing  tax 
should  be  served  upon  or  delivered  to  the  State  Controller  at  his 
Sacramento  office. 

The  1959  Legislature  amended  Sees.  14361,  14373,  14383,  14391, 
14392  14403  14413,  14423,  and  14428,  effective  Sept.  18,  1959,  to 
provide  that  'the  State,  rather  than  the  County  Treasurer  to  whom 
the  payment  on  account  of  tax  was  made,  shall  make  the  refund  to 
the  person  paying  the  tax.  Application  for  refund  must  still  be  filed, 
and  refund  may  be  made  only  upon  order  of  the  superior  court  having 
jurisdiction. 
3  Refunds  for  reasons  other  than  as  above  may  require  a  recomputa- 
"  tion  of  the  tax.  See  Ch.  10,  Sec.  14361  and  following  of  the  inheritance 
tax  part  of  the  Revenue  and  Taxation   Code. 

Important :  The  1963  Legislature  by  amendments  to  the  inheritance 
tax  law  greatly  simplified  the  refund  procedures  to  permit  the  State 
Controller  to  process  refund  applications  without  the  necessity  of  a 
court  order.  Prior  to  the  1963  amendments  Chapter  10  of  Division  2, 
Part  8  of  the  Revenue  and  Taxation  Code  embraced  eight  different 
articles  all  dealing  with  inheritance  tax  refunds  in  specified  fact  situ- 
ations SuperSuous  sections  (Section  14381-14383,  14401-14403,  14411- 
14414  14426-14428,  and  14421-14424)  were  repealed  eliminating  the 
specified  types  of  direct  refund.  The  new  law,  by  amending  Sections 
13956  and  13411  and  adding  Sections  13443  and  14371,  gives  the  tax- 
payer the  right  to  have  the  order  fixing  tax  amended  to  reflect  the 
correct  amount  of  tax  due. 

All  refunds  may  now  be  obtained  under  the  regular  procedure  pro- 
vided in  Sections  14371-14375  (overpayment  in  excess  of  correct  order 
fixing  tax).  The  person  entitled  ot  the  refund  applies  directly  to  the 
State  Controller  on  a  form  provided  and  after  audit  and  approval  the  • 
refund  is  paid  by  the  State  Treasurer. 

The  old  procedure  is  retained  in  the  law  to  afford  the  applicant  an 
alternative  method  should  dispute  develop  with  respect  to  the  amount 
or  the  legality  of  the  refund. 

XI.     Practice  and  Procedure 
A.  Appraisers 

1  The  Controller  m.ust  appoint  at  least  one  person  in  each  county  to  act 
as  inheirtance  tax  appraiser  for  that  county.  (Sees.  14771  to  14774.) 
Larger  or  more  populous  counties  may  have  several  inheritance  tax 
appraisers.  The  appraiser  has  no  power  to  act  except  upon  order  of 
the  court  in  a  particular  case. 

2  Court  must  appoint  an  inheritance  tax  appraiser  in  every  probate 
proceeding  (Prob.  C.  Sec.  605),  in  every  proceeding  to  establish  the 
fact  of  death  (Prob.  C.  Sec.  1174)  and  in  every  proceeding  for  deter- 
mination of  inheritance  tax.  (Sec.  14501  and  following.) 

3  Appointment  of  an  appraiser  by  the  court  in  particular  proceeding  im- 
poses the  dutv  to  ascertain  and  report  to  the  court  the  clear  market 
value  of  all  transfers  and  the  amount  of  tax  due.  (Sec.  14501.)   Upon 
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such  appointment  the  appraiser  becomes  a  referee  of  the  court  with 
power  to  issue  subpoenas,  require  attendance  of  witnesses,  production 
of  records,  etc.  (Sees.  14502  to  14505.) 

B.  Normal  Probate  Procedure 

1.  An  original  and  two  copies  of  the  inventory  must  first  be  submitted. 
When  the  original  inventory  and  appraisement  is  returned,  the  follow- 
ing must  be  submitted  to  the  appraiser  : 

(a)  Form  22,  the  inheritance  tax  affidavit;  it  must  be  carefully  and 
accurately  filled  out  in  detail ;  an  incomplete  or  inaccurate  Form 
22  is  the  single  most  important  cause  of  delay  in  processing  the 
report. 

(b)  Form  3,  the  community  property  afiidavit,  where  required  ; 
(e)  The  will  and  all  codicils  ; 

(d)  The  inventory  and  appraisement  if  not  already  in  the  hands  of 
an  appraiser ; 

(e)  A  copy  of  any  trust  instrument  executed  by  or  under  which  the 
decedent  may  have  been  a  beneficiary  ; 

(f)  Any  other  pertinent  or  useful  information.  A  hearing  before  a 
department  attorney  may  be  required  if  the  estate  exceeds  $200,- 
000  gross  or  if  problems  exist. 

2.  The  appraiser  drafts  and  submits  the  proposed  report  to  the  depart- 
ment for  examination  and  audit.  It  is  to  be  noted  that  the  appraiser 
is  an  independent  officer  of  the  court ;  he  is  not  an  employee  of,  nor 
is  he  subject  to,  the  inheritance  tax  department.  He  may  file  his  report 
irrespective  of  department  approval. 

3.  Upon  receipt  of  department  approval  of  his  report  or  at  his  own 
discretion,  the  appraiser  files  his  report  with  the  court.  If  no  objection 
is  filed,  at  the  expiration  of  10  days  from  the  filing  of  the  report,  the 
appraiser  procures  an  order  fixing  tax.  (Sec.  14509.) 

4.  Should  the  executor,  administrator  or  any  of  the  beneficiaries,  or  the 
department  be  not  satisfied  with  the  report,  any  of  them  may  file 
objections  to  the  report  following  its  filing  and  before  the  order  fixing 
tax  is  made.  (Sec.  14510.)  If  objections  are  filed,  trial  is  had  in  the 
Probate  Court  which  enters  its  order  overruling  or  sustaining  the  objec- 
tions, as  the  case  may  be.  (See.  14513.)  On  the  hearing  of  objections 
the  objector  is  the  "plaintiff,"  and  the  report  is  presumed  to  be  correct. 
Cf.  Estate  of  Cunningham  (1957)  148  C.A.  2d  8,  305  P.  2d  920. 

C.  Petition  to  Estailish  Fact  of  Death  or  Determine  Inheritance  Tax 

Upon  filing  of  the  petition,  the  executor  or  his  attorney  should  procure 
an  order  appointing  the  inheritance  tax  appraiser  and  submit  to  him  a 
copy  of  the  petition,  the  Form  22  Inheritance  Tax  Affidavit,  and  the 
Form  3  Community  Property  Affidavit,  if  the  latter  is  pertinent.  The 
processing  is  the  same  as  indicated  in  this  Outline  XI. B. 

D.  Miscellaneous 

1.  Tax  Lien  Imposed. 

a.  A  lien  is  imposed  upon  all  property  subject  to  inheritance  tax, 
which  lien  remains  until  the  tax  and  interest  are  paid  in  full.  (Sec. 
14301.)  The  statute  of  limitations  is  five  years  where  property  sub- 
ject to  lien  is  sold  to  bona  fide  purchaser,  mortgagee,  etc.  (Sec. 
14303.)  If  property  subject  to  lien  is  sold  on  probate  sale,  the  lien 
on  such  property  is  extinguished  and  the  lien  attaches  to  proceeds 
of  sale.  (Sec.  14304.) 

b.  Release  of  the  lien  may  be  granted  by  the  Controller,  inheritance 
tax  attorney,  or  the  appraiser  upon  proof  that  no  tax  is  due  (Sec. 
14307)  or  by  the  Controller  or  the  inheritance  tax  attorney  if  suffi- 
cient security  is  posted.  (Sec.  14308.)  A  certificate  is  issued  as  evi- 
dence of  the  release  of  the  lien. 

2.  Termination  of  Joint  Tenancy. 

Following  is  the  procedure  for  termination  of  a  joint  tenancy  in  real 
property  by  the  affidavit  method  : 

(a)  Submit  to  department  or  appraiser  Form  22  affidavit  and  Form  3 
Community  Property  Affidavit,  if  requested  by  department ; 
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(b)  Copy  of  "Affidavit— Death  of  Joint  Tenant"  (Land  Title  Ass'n 
Form)  or  description  of  property,  date  of  deed  and  page  of  recor- 
dation and  recorder's  number ; 

(c)  Appraisal  of  property  by  inheritance  tax  appraiser  or  evidence  of 
sale  price  on  pending  sale ;  .^   .  -i.  •  i 

(d)  If  it  appears  that  no  inheritance  tax  is  due,  or  that  it  is  amply 
secured,  the  certificate  will  issue  ; 

(e)  Recordation  of  "Affidavit— Death  of  Joint  Tenant,  a  certified 
copy  of  death  certificate,  and  the  department  certificate  releasing 
inheritance  tax  lien  will  satisfy  the  title  company  ; 

(f)  Generally,  this  simplified  procedure  is  not  available  where  a  tax  is 
due  and  there  is  no  proceeding  pending  in  which  the  tax  may  De 
determined;  under  such  facts  a  proceeding  under  Prob.  C  Sec. 
1170  should  be  instituted. 

3    Consent  to  transfer  and  withholding  by  third  persons. 

No  bank,  corporation,  depositary,  etc.,  may  transfer  any  asset  belong- 
ing to  a  decedent,  or  an  asset  in  which  a  decedent  had  an  interest, 
without  retaining  a  sufficient  portion  or  amount  to  pay  any  tax  and 
interest,  or  without  first  securing  consent  to  transfer.  In  actual  prac- 
tice the  withholding  privilege  is  rarely  used.  In  the  case  of  the  con- 
tents of  a  safe  deposit  box  or  drawer,  the  contents  are  listed  by  the 
county  treasurer  and  consent  to  transfer  is  then  given.  (Sec.  14344.) 
Burial  instructions  or  the  will  may  be  removed,  however,  prior  to 
listing  and  consent  by  the  county  treasurer.  (Sec.  14344.)  Consent  to 
transfer  is  required  prior  to  the  transfer  of  corporate  stock.  (Sec. 
14341.)  This  same  requirement  applies  to  bank  accounts  generally. 
However,  it  is  relaxed  in  the  following  instances: 

(a)  Prob.  C.  Sec.  630  cases; 

(b)  Where  a  husband  and  wife  joint  tenancy  accounts  are  up  to 
$5,000;  in  this  situation  the  bank  must  give  notice  to  the  Con- 
troller ; 

(c)  Where  the  decedent  was  a  California  resident,  and  there  is  a 
California  probate  proceeding;  the  bank  must  give  notice  to  the 
Controller. 

4.  Informal  or  extra  judicial  determination  of  the  tax. 

Where  the  assets  transferred,  or  passed  by  survivorship  consist  of  a 
bank  account  or  shares  of  listed  stock,  and  where  the  amount  or  value 
and  the  tax  are  relatively  small,  the  tax  may,  by  tradition  (but  not 
by  statute),  be  fixed  by  "report  letter"  by  department  attorney.  Form 
22  affidavit  must  be  filed  with  department.  The  tax  is  paid  to  the 
county  treasurer.  If  computation  is  erroneous,  or  overpayment  made, 
there  can  be  no  refund,  since  there  is  no  court  proceeding. 

XII.  Administration 

The  State  Controller  is  vested  with  the  responsibility  for  administration  of 
inheritance  tax  law.  (Rev.  &  Tax.  C.  Sec.  14732.)  The  Inheritance  Tax 
Department,  set  up  under  Sec.  14731,  is  under  the  authority  and  direction 
of  the  State  Controller.  (Sec.  14733.)  The  inheritance  tax  attorney  (chief) 
with  offices  in  Sacramento  (Sec.  14736)  is  in  charge  of  the  legal  work  and 
has  general  supervision  of  the  department.  (Sec.  14738.)  District  offices  are 
maintained  in  Sacramento  (five  attorneys),  San  Francisco  (six  attorneys), 
and  Los  Angeles  (10  attorneys).  The  department  is  not  a  tax-collecting 
agency;  rather  it  administers  and  enforces  inheritance  tax  law.  It  advises 
appraisers,  county  treasurers,  attorneys,  trust  officers,  title  examiners,  tax- 
payers, and  the  general  public  in  all  matters  affecting  inheritance  tax.  It 
issues  rules  and  regulations;  it  records,  compiles,  and  publishes  statistics 
relating  to  inheritance  tax. 

XIII.  Additional  References 

Barnett,  California  Inheritance  and  Gift  Taxes — A  Summary  43  Calif.  Law 
Rev.  49  (1955);  ^^      .         _     ^    „„_ 

Barry,  The  Inheritance  Tax  Affidavit  of  California,  7  Hastings  1j.  J.  ^61 
(1956). 
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CALIFORNIA   GIFT   TAX 

I.     Historical  Background 

The  original  enactment  of  the  California  gift  tax  can  be  found  in  Stats.  1939, 
Ch.  652,  effective  June  21,  1939.  It  was  codified  in  1943  (Stats.  1943, 
Ch.  658,  effective  July  1,  1945)  and  can  be  found  in  Sections  15101  to 
16652  of  the  Revenue  and  Taxation  Code. 

II.     Jurisdiction  to  Tax 

A.  Resident  Donors 

Where  the  donor  is  a  resident  of  the  State,  all  real  property  and  intangi- 
ble personal  property  within  the  State,  and  all  other  personal  property 
"the  transfer  of  which  this  State  may  constitutionally  tax,"  is  subject 
to  the  tax. 

B.  Nonresident  Donors 

Where  the  donor  is  not  a  resident  of  the  State,  all  real  property  within 
the  State,  and  "all  intangible  and  other  personal  property  the  transfer 
of  which  this  State  may  constitutionally  tax,"  is  subject  to  the  tax. 

III.     Transfers  Taxable 

The  transfer  of  any  property,  interest  therein,  income  therefrom,  in  posses- 
sion or  enjoyment,  present  or  future,  in  trust  or  otherwise,  directly  or 
indirectly,  made  with  a  donative  intent,  is  taxable.  (Sec.  15104.)  By  contrast, 
under  the  federal  gift  tax  which  does  not  require  "donative  intent,"  it  is 
suflBcient  to  establish  taxability  if  made  without  adequate  and  full  considera- 
tion, not  in  the  course  of  business.  A  revocable  transfer  not  normally  taxable, 
becomes  taxable  upon  the  relinquishment  of  the  power  of  revocation.  (Sec. 
15105.)  If  the  transfer  is  made  for  less  than  adequate  and  full  consideration, 
excess  value  over  the  consideration  paid  is  value  of  transfer.  (Sec.  15106.) 
Payment  of  tax  by  the  donee  is  not  consideration.  (Sec.  15107.)  The  crea- 
tion of  a  joint  tenancy  between  husband  and  wife  in  real  property  does 
not  constitute  a  taxable  transfer,  unless  the  donor  elects  to  treat  it  as  a 
gift,  and  then  it  is  not  taxable  until  the  joint  tenancy  is  terminated.  (Note: 
Sec.  15104.5,  enacted  1957,  effective  Sept.  11,  1957,  is  the  California  version 
of  a  similar  federal  provision.) 
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IV.     Valuation  ^^^^^  ^   _^ 

Property  transferred  is  valued  as  of  the  date  of  the  sift.  (Sec  15551.)  The 
method  "of  evaluating  gifts  of  future  interests  js  sin^ilar  to  that  used  for 
inheritance  tax  purposes.  (Sees.  15552  and  1.55.,3.  If  ^^e  annuitant  or  he 
life  tenant  dies  prior  to  the  issuance  of  determination  of  the  tax,  the  ^alue 
of  the  annuity  or  the  life  interest  is  the  amount  actually  paid.  (bee.  loo.o4.) 
If  the  donor' dies  before  the  filing  of  the  gift  tax  return,  his  executor  or 
administrator  may  elect,  if  the  transfer  is  also  subject  to  an  inheritance 
?aS  to  have  the  transferred  property  valued  by  an  inheritance  tax  appraiser. 
(Sees.  15571  to  15577.) 

V.     Deductions 

The  actual  consideration  paid  in  money  or  money's  worth,  is  deductible  from 
the  total  value  of  the  property  transferred.  (Sec.  15106.)  Where  property  is 
transferred  subject  to  an  encumbrance  which  is  assumed  by  the  donee,  it 
is  deductible  from  the  value  of  the  property  transferred. 

VI.     Exclusions 

A.  The  Annual  Exemption 

The  annual  exemption  of  $4,000  is  subtracted  from  the  value  of  the 
property  transferred  leaving  as  a  result  the  "net  gift."  (Sees.  15118  and 
15401.)  However,  the  annual  exemption  is  not  always  allowable  if  the 
gift  is  a  future  interest.  (Sec.  15402.)  Gifts  to  minors  within  the  "Gifj:s 
to  Minors  Act"  qualify  for  the  annual  exemption.  (Sec.  15402(a),  1957 
as  amended.)  In  a  case  of  conversion  of  separate  property  into  community 
property,  the  second  half  is  subject  to  a  gift  tax  on  the  death  of  the 
spouse  whose  property  it  was,  without  the  annual  exemption.  (Sec. 
15402(b).) 

B.  Community  Property  Transferred 

On  transfer  by  one  spouse  to  the  other,  one-half  is  not  subject  to  tax, 
the  other  one-half  is  taxable.  (Sec.  15301.)  On  transfer  to  a  third  person, 
each  spouse  is  donor  of  one-half  value  of  the  property  transferred.  (Sec. 
15302.)  There  is  no  distinction,  for  gift  tax  purposes  in  the  interest 
that  the  wife  acquires  in  community  property,  whenever  acquired.  (Sec. 
15304.)  It  is  always  treated  as  new  type  community  property.  A  person 
claiming  transferred  property  in  community  must  establish  that  as  fact. 
(Sec.  1.5306.)  Form  GT3,  community  property  affidavit,  must  be  filed. 

C.  Conversion  of  Separate  Property  into  Community 

Where  separate  property  of  either  spouse  is  converted  into  community 
property,  one-half  is  subject  to  tax  at  the  time  of  the  transfer.  (Sec. 
15303(a).)  The  other  one-half  is  subject  to  gift  tax,  without  annual 
exemption,  on  the  death  of  the  spouse  whose  property  it  was,  but  not 
to  inheritance  tax  (Sec.  13553).  (Sec.  15303(c).)  Caveat:  It  is  unwise 
in  the  present  state  of  the  law  to  convert  separate  property  into  com- 
munity property  by  intervivos  transfer,  for  this  results  in  100  percent  of 
such  property  "being  subjected  to  tax.  If  the  one  spouse  leaves  separate 
property  to  the  other  by  will,  only  one-half  is  taxed.  (Sec.  13805.) 

D.  Quasi-community  Property 

Section  15300,  enacted  1961,  defines  quasi-community  property  as  prop- 
erty acquired  by  either  spouse  while  domiciled  elsewhere  which  would 
have  been  community  property  of  the  husband  and  wife  had  the  property 
been  acquired  in  California.  It  is  the  same  type  of  property  as  referred 
to  in  Section  201.5  Probate  Code.  Under  Sec.  1.5301,  if  one  spouse  trans- 
fers quasi-community  property  to  the  other,  one-half  the  property  is 
subject  to  gift  tax  providing  the  same  rule  as  for  a  similar  transfer 
of  community  property.  The  donor  must  prove  the  nature  of  the  property 
transferred.  (Sec.  15306.)  (Form  GT-3.)  If  quasi-community  property  is 
transferred  to  a  person  other  than  a  spouse,  the  spouse  owning  the 
property  is  the  donor  or,  if  both  elect,  each  shall  be  considered  to  be 
the  donor  of  one-half.  (Sec.  15302.5.)  The  spouses  may  convert  quasi-com- 
munity property  into  conuuunity  property  or  into  property  held  by  the 
spouses  as  joint  tenants  or  as  tenants  in  common  with  equal  interests, 
without  gift  tax  consequences.  Sec.  15303.5.)  If,  however,  the  quasi- 
community  property  converted  into  community  property  was  owned  (held 
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in  the  name  of)  by  the  wife,  one-half  thereof  would  be  subject  to  gift 
tax  on  her  death. 

VII.      Exemptions  and  Rates 

The  specific  exemptions  and  rates  of  tax  are  precl^^eiy  the  same  as  under  the 
inheritance  tax  law.  See  schedule,  page  29  (Sees.  15110  to  15113;  15205  to 
15208;  and  15421  to  15424.)  Specific  exemptions  are  not  allowed  where  the 
donor  is  an  alien  nonresident  of  the  United  States.  (Sec.  15425.)  The  specific 
exemption  is  applied  as  gifts  are  made.  Application  may  not  be  deferred 
to  later  years.  (Sec.  15426.)  By  contrast,  the  federal  $30,000  specific 
exemption  may  be  applied  at  the  will  of  the  donor.  The  charitable  exemp- 
tion is  similar  to  the  inheritance  tax  exemption.  (Sees.  15441  and  15442.) 
The  intangibles  exemption  is  also  similar  to  the  inheritance  tax  exemption. 
(Sec.  15451.) 

VIII.     Returns 

A.  I'/ie  Donor^s  Return 

The  donor  must  file  a  return  between  January  1  and  April  15  following 
the  calendar  year  in  which  the  gift  was  made.  (Sec.  15651.)  The  return 
will  not  be  accepted  until  the  close  of  the  year  in  which  the  gift  was 
made.  The  Controller  may  grant  an  extension-  of  time  not  exceeding 
six  months.  (Sec.  15652.)  The  Controller  may  make  an  arbitrary  deter- 
mination. (Sec.  15654.) 

B.  The  Donee's  Return 

Formerly  the  donee  was  required  to  file  a  donee's  return.  (Sec.  15671.) 
This  has  been  obviated  by  the  donee's  signature  to  "Schedule  D"  of  the 
current  form. 

C.  Penalties  for  Failure  to  File  Return 

If  no  return  is  filed  as  required,  a  penalty  equal  to  5  percent  of  amount 
of  tax  is  added  to  the  tax.  (Sec.  15681.)  Interest  is  computed  upon  tax 
and  penalty  at  7  percent  per  annum  beginning  June  15  in  the  year 
following  that  in  which  the  gift  was  made.    (Sec.   15684.5.) 

D.  Fraudulent  Return 

The  penalty  is  25  percent  of  the  amount  of  the  unreported  tax.  (Sec. 
15682.)  A  willful  failure  to  file  return  may  subject  the  donor  to  a  penalty 
of  $1,000.    (Sec.  15685.) 

IX.     Computation  of  the  Tax 

( See  Sec.  15204. )   Where  there  are  no  prior  gifts : 

(1)  the  market  value  of  the  gift 

(2)  (less)  the  annual  exemption 

(3)  (equals)  the  net  gift 

(4)  (less)  the  specific  exemption 

(5)  (equals)  the  amount  subject  to  rates 

(6)  (times)  the  rates 

(7)  (equals)  the  gift  tax  due. 
Where  the  donor  has  made  prior  gifts : 

(1)  the  new  gifts  for  the  calendar  year 

(2)  (plus)  the  new  gifts  to  same  donee  for  all  prior  years 

(3)  (equals)  the  total  net  gifts 

(4)  (less)  the  specific  exemption 

(5)  (equals)  the  amount  subject  to  rates 

(6)  (times)  the  rates 

(7)  (equals)  the  total  gift  tax 

(8)  (less)  the  gift  tax  heretofore  paid 

(9)  (equals)  the  gift  tax  currently  due. 

X.     Determination 
A.  When  Issued 

If  the  return  is  filed  in  time,  the  determination  of  the  tax  must  issue 
within  three  years  from  the  date  the  return  is  filed.  (Sec.  15801.)  If 
no  return  is  filed  or  the  return  is  false  or  fraudulent,  a  determination 
may  be  issued  any  time.  (Sec.  15802.) 
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B.  When  the  Determination  Becomes  Final 

The    determination    becomes    iinal    at    the    expiration    of    60    days    from 

Jf  determination' (Sec.  15804).  By  1963  amendment  to  feec  16251  th« 
requirement  that  the  tax  must  be  paid  "under  protest  was  deleted  as 
a  prerequisite  to  action  for  refund. 

"•  The'ta^Tust  be  paid  within  60  days  of  notice  of  determination.  (Sec. 
ToOOsTirnot  so  paid,  it  is  subject  to  interest  at  7  percent  per  annum 
bednnnR  60  days  after  issuance  of  notice  of  determination  (Sees. 
15905  and  15961.)  The  tax  is  payable  to  the  State  Controller  by  remit- 
tance  drawn   in   favor   of   the   State   Treasurer. 

""'  K  ™eous  overpayment  has  been  made,  a  ^^^^f  "^^  b.^/^/ ^^/.Sl"'; 
tion  to  the  State  Controller  withm  one  year  of  the  date  of  Payment  or 
uou.    Lo    iiic  ifi221  t    Interest  is  not  allowed  if  the  over- 

™rrdu:^far:rrL^'rS^^^^  taxpayer     (Sec    16271.)    If 

K  ov'erpayment   is    involuntary,    the    interest   on    refund    is    allowed    at   6 
percent  per  annum  from  the  date  of  payment.    (Sec.  16272.) 

INHERITANCE  TAX 

The  1963  legislation  made  the  following  changes  in  the  laws  effect- 
ing the  work  of  the  Inheritance  and  Gift  Tax  Division. 
INTANGIBLE  PROPERTY  IN  CALIFORNIA  OF  DECEASED  NONRESIDENTS 
OF  THE  UNITED  STATES  SUBJECT  TO  INHERITANCE  TAX 

Revenue  and  Taxation  Code  Section  13303(b)  by  fPecifymg  what 
shfll  be  included  in  the  terms  "estate"  or  "property"  sets  forth  he 
types  of  intangible  personal  property  of  a  deceased  nonresident  of  the 
UiSed  States  which  are  subject  to  inheritance  tax.  Prior  to  the  1963 
am  ndnfent  the  section  specifically  included  as  subject  to  tax,  araong 
otTer  intangibles,  "all  stock  of  a  California  corporation"  and  specific- 
ally  excluded  f rim  tax,  bank  deposits  not  used  m  connection  with  a 

'''tl%7r.TeiZ^:^^^^^^^^  what  is  meant  by  a  Calif ornia  corpora- 
tion bv  rewording  the  section  to  include  stock  of  a  corporation  orga- 
nized in  Criifornia  or  which  has  its  principal  place  of  business  here  or 
does  the  major  portion  of  its  business  here.  The  amendment  also  ex- 
fended  thT  bank  deposit  exclusion  to  savings  accounts  m  savings  and 
loan  associations. 

The  text  of  the  section  as  amended : 

l^'^O^      "Estate"  or  "property"  means  the  real  or  personal  property  or  inter- 
est therein  otf  dece3ent';)r  'transferor,  and  includes  all  of  the  following  : 
"  (a)    All  intangible  personal  property  of  a  resident  decedent  within  or  without 
flip  Sl-qtp  or  subiect  to  the  jurisdiction  thereof. 

(b)  AllTntangible  personal  property  in  California  belonging  to  a  deceased  non- 
resiSent  of  the  Un  o/states,  including  all  stock  of  a  corporation  organized  under 
t^e  laws  of  California  or  which  has  its  principal  place  of  business  or  does  the 
maior  part  of  its  business  in  California  or  of  a  federal  corporation  or  national 
Sk  wMch  has  its  principal  place  of  business  or  does  the  major  part  of  its  bus  - 
nSs  i^CaVifo^nia,  excluding,  however,  saving  accounts  in  saving  and  loan  associ- 
ations operating  under  the  authority  of  the  Division  of  Savings  and  Loan  or  the 
Federa  Home  Loan  Bank  board  and  bank  deposits,  unless  such  deposits  are 
held  and  used  in  connection  with  a  buiness  conducted  or  operated,  in  whole  or  in 
part,  in  California. 
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REFUND  PROCEDURES 

Substantial  changes  were  made  in  the  inheritance  tax  refund  pro- 
cedures. These  procedures  are  set  forth  in  Division  2,  Part  8,  Chapter 
10  of  the  Revenue  and  Taxation  Code.  Prior  to  the  1963  amendments, 
Chapter  10  embraced  eight  ditferent  articles  of  from  two  to  seven  sec- 
tions each,  all  dealing  with  inheritance  tax  refunds.  As  amended.  Chap- 
ter 10  is  now  composed  of  a  single  article  of  five  sections  (Sections 
14371-14375).  The  amendments  accomplished  three  primary  changes 
in  the  law. 

1.  A  single  method  of  obtaining  refunds  is  provided.  Under  prior  law 
most  refunds  were  obtained  under  Sections  14371-14373  which  cov- 
ered cases  in  which  the  amounts  paid  to  the  county  treasurer  ex- 
ceeded the  amount  fixed  in  the  order  fixing  inheritance  tax.  In  five 
classes  of  cases,  however,  the  law  permitted  a  refund  where  the  tax 
fixed  and  the  tax  paid  were  in  balance  but  later  events  proved  the 
tax  to  have  been  fixed  in  an  excessive  amount.  In  these  cases  the  law 
did  not  provide  for  amending  the  order  fixing  tax  but  permitted  the 
taxpayer  to  let  the  erroneous  order  stand  and  apply  directly  for  the 
amount  of  refund  due.  The  cases  in  which  refunds  were  obtained  in 
this  manner  are  as  follows: 

a.  Sections  14381-14383.  Cases  involving  an  additional  or  ' '  pickup ' ' 
tax  under  Sections  13441-13442  in  which  the  credit  finally  allowed 
against  federal  estate  tax  by  the  Internal  Revenue  Service  proved 
to  be  less  than  the  total  state  tax  which  was  previously  fixed  and 
paid. 

b.  Seclions  14401-14403.  Cases  in  which  an  inheritance  tax  was 
fixed  and  paid  without  making  allowance  for  a  contingency  which 
might  defeat  or  dimish  the  interest  of  the  transferee  pursuant  to 
Section  13956  and  in  which  the  contingency  happens  so  as  to 
result  in  a  lower  tax. 

c.  Sections  14411-14414.  Cases  in  which  the  tax  was  fixed  and 
paid  at  the  highest  contingency  pursuant  to  Section  13411  and 
in  v/hich  the  contingencies  have  resolved  themselves  in  such  man- 
ner as  to  produce  a  lower  tax. 

d.  Sections  14426-14428.  Cases  in  which  a  transferee  is  entitled 
to  an  armed  services  exemption  under  Sections  13871-13873 
which  was  not  allowed  when  the  tax  was  previously  fixed  and 
paid. 

e.  Sections  14421-14424.  Cases  in  which  a  debt  which  was  not  al- 
lowed as  a  deduction  in  fixing  the  tax  is  established  after  distri- 
bution of  the  estate. 

The  1963  amendments  repealed  the  sections  above  enumerated, 
thereby  eliminating  this  type  of  direct  refund.  In  lieu  of  the  direct 
refund  provided  by  the  repealed  sections,  the  new  law,  by  amending 
Sections  13956  and  13411  and  adding  Sections  13443,  and  14371, 
gives  the  taxpayer  the  right  to  have  the  order  fixing  tax  amended 
to  show  the  correct  amount  .of  tax  due.  The  order  having  been  thus 
corrected,  the  refund  can  be  obtained  in  the  usual  manner  under 
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Sections  14371-14375.  (It  was  not  necessary  to  provide  for  amencl- 
iTient  of  the  order  fixing  tax  in  cases  covered  by  repealed  Sections 
14421-14424  because  this  is  already  provided  for  in  bection  IdJbo.) 

2  Certain  sections  providing  for  refunds  were  repealed  as  being  super- 
fluovs  Thev  covered  cases  in  which  it  was  necessary  to  correct  the 
order  fixin-'tax  before  the  application  for  refund  could  be  made. 
Since  a  correct  order  was  required,  the  refund  can  be  obtained  under 
the  rcjzular  procedure  provided  in  Sections  }43^  1-143 '5^  The  sec- 
tions repealed  as  being  superfluous  were:  Sections  14361-14362  re- 
fund after  order  is  modified  on  appeal),  Sections  14391-14393  (re- 
fund when  power  of  appointment  exercised  m  favor  of  charity). 

3  The  basic  procedure  for  obtaining  refunds  of  iidieritam^e  tax  was 
■  simplified.     In  order  to  obtain  a  refund  under  prior  law    it  was 

necessarv  for  the  taxpayer  to  file  a  petition  m  the  superior  court  and 
obtain  the  court's  order  directing  the  State  to  pay  the  amoun    of 
refund  due.  Notice  of  filing  the  petition  had  to  be  f^entiie  State 
Controller.  After  the  order  was  made,  copies  would  be  submitted  to 
the  Controller  and  the  refund  would  be  paid.  ....     ...ninn 

This  procedure  is  retained  in  the  law  as  amended  but  in  addition 
a  new  procedure  is  provided  whereby  the  refund  n.ay  be  obtained  by 
SireTt  application  to  the  State  Controller  withcmt  ftaniing  a  cmirt 
order  (Revenue  and  Taxation  Code  Sections  143/l-1437o).  The  Con- 
?rollerwil  furnish  forms  to  be  used  in  making  the  applicatiom 
Should  The  Controller  refuse  to  honor  the  direct  application  the 
taxpayer  may  follow  the  old  procedure  and  make  application  for  a 
ponrt  orrler  directing  the  refund. 
The  texlof  fhe  amendments  whieh  accomplish  these  changes  is  as 

''"""imVi       (,1    Tn  the  ™.e  of  a  transfer  made  subject  to  a  contmgency  or  con- 
"^-^^^^^t  .;'oS/"re  o^^ur^^rSiHon  .as 'oeourrea  in  sneh 

shall    be    filed    within    six    months    after    the    occurrence    of    the    contingency 
"''iSio''"    ra)    If  the  amount  of  the  maximum  state  death  tax  credit  allowable 

filed  at  anv   time  within   six   months   after  he   has  received   knoxv  ledge   that   the 
federal  estate  tax  has  been  finally  determined.  „rf  oiin^mhlp  nnrsuant 

(b)  If  the  amount  of  the  maximum  state  death  tax  credit  allowable  pursuant 
to  the  federal  eTate  tax  law  is  later  found  to  be  less  than  the  to  al  amount  of 
x  fixed  b  an  o^der  fixing  inheritance  tax  theretofore  -^'l^/^-VTa^d  order 
additional  tax  computed  under  this  article,  tlie  court  r^^^^^J^^-^f  .47i^°2id 
shall,  upon  petition  by  or  on  behalf  of  the  persons  liable  for  he  tax  fixed  in  said 
order    after  notice   to   the   Controller,   modify   it  to   fix   the   true   amount  of   tax 
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due  under  this  article.  The  petition  shall  be  filed  at  any  time  within  six  months 
after  the  federal  estate  tax  has  been  finally  determined. 

13874.  The  court  which  has  made  an  order  fixing  inheritance  tax  in  which 
the  exemption  provided  by  this  article  was  not  allowed  may,  upon  petition  after 
notice  to  the  Controller,  modify  said  order  to  make  allowance  for  said  exemption. 
The  petition  shall  be  filed  within  one  year  after  the  entry  of  said  order  or  the 
decree  of  final  distribution  in  the  estate,  whichever  is  later. 

13956.  (a)  In  determining  the  value  of  any  estate  or  interest  to  the  beneficial 
enjoyment  or  possession  of  which  there  is  a  person  presently  entitled,  no  allow- 
ance is  made  on  account  of  any  contingent  incumbrance  on  the  estate  or  interest, 
nor  on  account  of  any  contingency  upon  the  happening  of  which  the  estate  or 
interest,  or  some  part  of  it,  might  be  abridged,  defeated,  or  diminished. 

(b)  Upon  the  taking  effect  of  the  incumbrance  or  the  happening  of  the  con- 
tingency after  an  order  fixing  inheritance  tax  has  been  entered  in  which  no 
allowance  was  made  pursuant  to  this  section,  the  court  which  made  said  order 
shall,  upon  petition  after  notice  to  the  Controller,  modify  said  order  to  fix  the 
amount  of  tax  due  based  upon  the  diminution  in  value  resulting  therefrom.  The 
petition  shall  be  filed  within  six  months  after  the  taking  effect  of  the  incum- 
brance or  the  happening  of  the  condition. 

(Chapter  10  is  repealed  and  Chapter  10  is  added.) 

Chapter  10.      Refunds 

14371.  Any  person  who  has  made  a  payment  of  tax  to  the  county  treasurer 
in  excess  of  the  amount  specified  in  the  order  or  orders  fixing  tax  as  finally 
amended  or  modified,  and  as  said  amount  is  adjusted  pursuant  to  discount  and 
interest  provisions  of  this  part,  is  entitled  to  a  refund  in  the  amount  erroneously 
paid. 

14372.  An  application  for  the  refund  shall  be  made  to  the  State  Controller, 
or  shall  be  filed  with  the  superior  court  having  jurisdiction,  within  one  year  after 
the  date  of  the  entry  of  the  order  fixing  tax  or  of  the  decree  of  final  distribution 
of  the  estate,  whichever  is  later. 

Where  application  for  refund  is  filed  with  the  superior  court,  notice  of  the 
hearing  together  with  a  copy  of  the  application  shall  be  given  to  the  Controller. 

14373.  On  proof  satisfactory  to  him  that  the  applicant  is  entitled  to  a  refund, 
the  State  Controller  shall  draw  his  warrant  upon  the  State  Treasurer  in  favor 
of  the  person  who  paid  the  tax  in  the  amount  erroneously  paid  ;  and  the  State 
Treasurer  shall  refund  that  amount.  If  an  application  to  the  Controller  is  denied 
in  whole  or  in  part,  the  applicant  may  file  an  application  for  a  determination  of 
the  amount  of  the  refund  with  the  superior  court  having  jurisdiction  within  one 
year  after  the  date  of  the  entry  of  the  order  fixing  tax  or  the  decree  of  final 
distribution  of  the  estate,  whichever  is  later.  On  proof  satisfactory  to  it  that 
the  applicant  is  entitled  to  a  refund,  the  court  shall  by  order  direct  the  state  to 
refund  to  the  person  who  paid  the  tax  the  amount  erroneously  paid. 

Notice  of  the  filing  of  such  an  application  to  the  court  shall  be  given  to  the 
Controller. 

14374.  No  person  is  entitled  to  interest  upon  any  refund  allowed  by  this 
chapter. 

14375.  A  judgment  for  a  refund  allowed  by  this  chapter  bears  interest  after 
the  judgment  becomes  final  and  the  refund  is  refused  upon  demand  after  such 
final  judgment,  but  then  only  from  the  date  of  refusal. 

PROCEDURE  ESTABLISHED  TO  INCREASE  AMOUNT  OF  ADDITIONAL 
(PICKUP)  TAX  AFTER  FEDERAL  DETERMINATION 

Revenue  and  Taxation  Code  Section  13443  was  added  to  the  law  as 
one  of  the  measures  necessary  to  effectuate  the  changes  in  refund  pro- 
cedures previously  described.  This  new  section  also  provides  a  pro- 
cedure which  permits  the  Controller  to  have  the  order  fixing  tax 
modified  if  the  final  federal  estate  tax  determination  results  in  a 
federal  credit  in  excess  of  the  tax  fixed.  Under  prior  law,  the  taxpayer 
had  a  remedy,  i.e.,  by  obtaining  a  refund  under  Sections  14381-14383 
if  the  credit  proved  to  be  less  than  the  tax  fixed  but  there  was  no 
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procedure  enabling  the  State  to  pick  up  the  excess  in  eases  where  the 
credit  proved  to  be  larger  than  the  tax  fixed.  •     -d  .     j 

The  text  of  the  amended  section  is  set  forth  under  changes  m  Refund 
Procedures. 

CASUALTY  LOSS  DEDUCTION 
A  new  section,  13991,  was  added  to  the  Revenue  and  Taxation  Code 
providing  for  allowance  of  casualty  losses  as  a  deductionin  computing 
inheritance  tax.  The  loss  must  be  uncompensated  for  by  insurance  and 
must  occur  prior  to  the  date  of  entry  of  the  order  fixing  tax  or  prior 
to  one  year  from  the  date  of  death,  whichever  is  earlier.  Under  prior 
law  no  such  deduction  was  allowable. 
The  text  of  the  new  section : 

13991      Any  net  loss,  not  compensated  for  by   insurance  or  otherwise,   which 

shall  oc^ur  as  to  any  property  included  in  any  transfer  subject  to  this  part  made 

by  the  decedent,  shall  be  deductible  from  the  appraised  value  of  such  property, 

subject  to  the  following  limitations :  ,        ,       ,     j  vj  «+v.„^ 

(a)   Such  loss  shall  have  been  caused  by   fire,   earthquake,  landslide  or  other 

""^^(bVThe  cause  of  such  loss,  as  specified  in  subsection  (a)  of  this  section,  shall 
have  occurred  after  the  date  of  death  of  the  decedent  but  prior  to  the  date  of  the 
making  of  the  order  fixing  tax,  or  prior  to  one  year  from  the  date  of  death, 
whichever  is  earlier. 

PETITION  FOR  DETERMINATION  OF  INHERITANCE  TAX- 
CHANGE  IN  PROCEDURE 

Prior  to  the  1963  legislation  when  the  taxpayer  filed  a  petition  under 
Revenue  and  Taxation  Code  Section  14551  to  have  the  inheritance  tax 
determined  upon  inter  vivos  transfers,  the  court  was  required  to  set  a 
time  and  place  for  an  inheritance  tax  hearing  before  the  appraiser. 
The  1963  amendment  to  Section  14552  deletes  this  requirement. 
The  text  of  the  section  as  amended : 

14552  Upon  the  filing  of  the  petition  the  court  shall,  by  order,  designate  and 
appoint 'an  inheritance  tax  appraiser  to  ascertain  and  report  to  the  court  the 
amount  of  tax,  if  any,  due  and  payable  on  the  transfer  for  which  the  peti  loner 
is  liable  Upon  the  entry  of  such  order,  the  petition  and  the  matter  to  which  it 
relates  shall  be  deemed  referred  to  such  appraiser  for  all  purposes. 

COURT  COSTS  IN  INHERITANCE  TAX  PROCEEDINGS 

Revenue  and  Taxation  Code  Section  14675  was  amended  to  permit 
court  costs  to  be  awarded  against  the  State  in  inheritance  tax  pro- 
ceedings. The  amendment  deleted  the  clause  of  Section  14675  which 
prohibited  the  awarding  of  such  costs. 
Text  of  the  section  as  amended : 

14675  No  fee  shall  be  charged  the  Controller  for  filing,  recording,  or  certi- 
fying any  petition,  lis  pendens,  decree,  or  order,  or  for  taking  any  oath  or 
acknowle'dgment,  in  any  proceeding  under  this  part ;  nor  shall  any  undertaking 
be  required  from  the  Controller  or  the  State  in  any  such  proceeding. 

TREASURERS'  COMMISSIONS 

Revenue  and  Taxation  Code  Section  14797  was  amended  to  provide 
increased  commissions  for  inheritance  tax  collected  by  county  treas- 
urers (other  than  those  of  counties  of  the  first  and  second  class)  who 
collect  more  than  eight  million  dollars  per  year. 
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Text  of  the  section  as  amended : 

14797.  The  maximum  commissions  that  may  be  retained  by  the  county  treas- 
urer out  of  the  total  inheritance  taxes  paid  to  and  accounted  for  by  liim  in  any 
one  year  are  as  follows  : 

a.  By  the  county  treasurer  of  a  county  of  the  first  class,  eighty-five  thousand 
dollars  ($85,000). 

b.  By  the  county  treasurer  of  a  county  of  the  second  class,  fifty  thousand  dol- 
lars ($50,000). 

c.  By  the  county  treasurer  of  a  county  of  the  third  class,  forty  thousand  dol- 
lars ($40,000)  ;  provided  that  vrhere  the  total  amount  of  inheritance  taxes  paid 
to  and  accounted  for  by  the  county  treasurer  in  the  year  exceeds  eight  million 
dollars  ($8,000,0(X))  the  maximum  commissions  that  may  be  retained  by  him  shall 
be  fifty  thousand  dollars  ($50,000). 

d.  By  the  county  treasurer  of  a  county  of  the  fourth  class,  tvrenty-five  thousand 
dollars  ($25,000)  ;  provided  that  where  the  total  amount  of  inheritance  taxes  paid 
to  and  accounted  for  by  the  county  treasurer  in  the  year  exceeds  eight  million 
dollars  ($8,000,000)  the  maximum  commissions  that  may  be  retained  by  him 
shall  be  fifty  thousand  dollars  ($50,000). 

e.  By  the  county  treasurer  of  a  county  of  any  other  class,  twenty  thousand 
dollars  ($20,000)  ;  provided  that  where  the  total  amount  of  inheritance  taxes 
paid  to  and  accounted  for  by  the  county  treasurer  in  the  year  exceeds  eight 
million  dollars  ($8,000,000)  the  maximum  commissions  that  may  be  retained 
by  him  shall  be  fifty  thousand  dollars  ($50,000). 


GIFT  TAX 

GIFT  TAX  ANNUAL  EXEMPTION  ON  TRANSFERS  BETWEEN  SPOUSES 

Revenue  and  Taxation  Code  Section  15402(b)  was  amended  to  con- 
form this  section  with  the  changes  effected  bv  the  1961  amendment 
of  Section  15303(b). 

Prior  to  the  1961  amendments,  one-half  of  the  community  property 
passing  to  a  wife  upon  the  death  of  her  husband  and  all  of  the  com- 
munity property  passing  to  a  husband  upon  the  death  of  his  wife  was 
exempt  from  inheritance  tax.  In  order  that  separate  property  converted 
to  community  by  inter  vivos  transfer  of  the  spouses  would  not  escape 
both  gift  and  inheritance  taxes  by  reason  of  such  inheritance  tax  ex- 
emptions, the  law  (Revenue  and  Taxation  Code  Section  15303)  pro- 
vided: (1)  that  upon  a  conversion  of  the  husband's  separate  property 
to  community  property,  one-half  was  subject  to  gift  tax  at  the  time  of 
conversion,  leaving  the  other  half  subject  to  inheritance  tax  upon  the 
husband's  death  and  (2)  that  upon  a  conversion  of  the  wife's  separate 
property  to  community  property,  one-half  of  the  converted  property 
was  subject  to  gift  tax  at  the  time  of  conversion  and  the  other  half,  if 
it  passed  to  the  husband,  was  subject  to  gift  tax  upon  the  wife's  death. 
In  order  that  the  full  half  would  be  subjected  to  gift  tax  (in  lieu  of 
inheritance  tax)  upon  the  wife's  death,  Section  15402(b)  provided 
that  the  annual  exemption  would  not  be  allowable. 

In  1961  the  inheritance  tax  law  was  amended  to  exempt  all  commu- 
nity propery  (except  life  estates  and  powers  of  appointment  in  the 
husband's  half)  passing  from  husband  to  wife,  and  in  conformance 
therewith,  Section  15303(c)  was  also  amended  to  subject  to  gift  tax, 
as  of  the  date  of  a  husband's  death,  the  remaining  half  of  his  separate 
property  which  he  had  converted  to  community  property  during  his 
lifetime.  The  1961  Legislature,  however,  omitted  to  provide,  as  in  the 
case  of  a  decedent  wife,  that  the  annual  exemption  would  not  apply. 
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The  1963  amendment  corrects  this  oversight  by  amending  Section 
15402(b)  to  disallow  the  animal  exemption  upon  such  transfers  regard- 
less of  which  spouse  is  the  decedent-donor. 
The  text  of  the  section  is  amended : 

15402  Neither  of  the  following  is  within  the  exemption  allowed  by  this  article : 
(a)  A  future  intrrest  in  property;  provided,  that  no  part  of  a  gift  to  an  in- 
dividual who  has  not  attained  the  age  of  21  years  on  the  date  of  such  transfer 
shall  be  considered  a  gift  of  a  future  interest  in  property  for  the  purposes  ot  this 
subsection  if  the  property  and  the  income  therefrom  may  be  expended  by,  or 
for  the  benefit  of,  the  donee  before  his  attaining  the  age  of  21  years,  and  will 
to  the  extent  not  so  expended  pass  to  the  donee  on  his  attaining  the  age  ot  21 
years,  and  in  the  event  the  donee  dies  before  attaining  the  age  of  21  years,  be 
payable  to  the  estate  of  the  donee  or  as  he  may  appoint  under  an  unlimited  power 

of  appointment.  ,  ,.   .  •        /    \     a 

(b)    Property  subject  to  tax  by  virtue  of  the  operation  of  subdivision  (c),  bec- 
tion  15303  of  this  code. 

AMENDMENT  OF  GIFT  TAX  DETERMINATIONS  BY  REASON 
OF  PRIOR  GIFTS 
Revenue  and  Taxation  Code  Section  15807  was  amended  to  provide 
that  when  a  gift  tax  is  determined  for  a  calendar  year  prior  to  those 
for  which  determinations  have  already  been  issued,  the  latter  determi- 
nations may  be  amended  to  show  the  true  amount  of  tax  which  would 
have  properly  been  assessed  had  all  determinations  been  made  m  proper 
sequence.  Under  the  old  law  the  prior  year's  gift  was  treated  as  having 
been  made  in  the  last  year  for  which  a  determination  was  issued. 
The  text  of  the  amended  section : 

15807  When  the  Controller  makes  an  original,  amended  or  supplemental  deter- 
mination for  a  calendar  year  which  is  prior  to  calendar  years  for  which  he  has 
theretofore  made  final  determinations,  he  may  concurrently  therewith,  notwith- 
standing other  provisions  of  this  part,  amend  the  determinations  for  the  subse- 
quent years  to  show  the  true  amount  of  tax  which  would  have  been  determined 
had  all  determinations  been  issued  in  the  sequence  in  which  the  gifts  were  made. 

PAYMENT  OF  GIFT  TAX  UNDER  PROTEST 
Revenue  and  Taxation  Code  Section  16251  was  amended  to  delete 
the  requirement  that  payment  of  gift  tax  must  be  accompanied  by  a 
protest  as  a  condition  to  filing  action  for  recovery  of  the  tax. 
Text  of  the  section  as  amended : 

16251.  Within  60  days  after  notice  of  the  determination  of  the  amount  of  tax 
has  been  given  by  the  Controller,  any  person  who  has  paid  the  tax  may  file  an 
action  against  the  State  in  the  superior  court  having  jurisdiction  to  recover  the 
tax  so  paid. 

PROBATE   CODE 

INHERITANCE  BY  PERSON  WHO  CAUSED  DECEDENT'S  DEATH 

Probate  Code  Section  258  was  amended  to  extend  the  circumstances 
under  which  a  person  who  caused  the  decedent's  death  is  barred  from 
succeeding  to  any  portion  of  the  estate  as  heir  or  legatee.  Under  prior 
law  the  only  circumstances  which  barred  the  person  from  taking  was 
his  conviction  of  the  murder  or  voluntary  manslaughter  of  the  decedent. 

The  text  of  the  section  as  amended : 
9,58      No  person  who  has  unlawfully  and  intentionally  caused  the  death  of  a 

decedent,  and  no  person  who  has  caused  the  death  of  a  decedent  in  the  perpetua- 
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tion  or  attempt  to  perpetuate  arson,  rape,  robbery,  burglary,  mayhem,  or  any 
act  punishable  under  Section  288,  Penal  Code,  shall  be  entitled  to  succeed  to  any 
portion  of  the  estate  or  to  take  under  any  will  of  the  decedent ;  but  the  portion 
thereof  to  which  he  would  otherwise  be  entitled  to  succeed  goes  to  the  other 
persons  entitled  thereto  under  the  provisions  of  this  chapter  or  under  the  will 
of  the  decedent.  A  conviction  or  acquittal  on  a  charge  of  murder  or  voluntary 
manslaughter  shall  be  a  conclusive  determination  of  the  unlawfulness  or  lawful- 
ness of  a  causing  of  death,  for  the  purposes  of  this  section. 

CONSENT  TO  GRANTING  PETITION  TO  HAVE  EXECUTOR  OR 
ADMINISTRATOR  COMPLY  WITH  OPTION 

The  1963  Legislature  added  Section  854  to  the  Probate  Code  which 
provides  a  procedure  whereby  an  optionee  of  an  option  given  by  will 
rriay  obtain  a  court  order  authorizing  the  executor  or  administrator  to 
transfer  property  of  the  estate  in  compliance  with  the  option.  The  order 
cannot  be  made  unless  the  court  finds  that  the  inheritance  tax  has  been 
paid  or  a  consent  to  entry  of  the  order  is  obtained  from  an  inheritance 
tax  attorney. 

The  text  of  the  new  section : 

854.  When  any  option  to  purchase  real  or  personal  property  is  given  in  a  will 
duly  admitted  to  probate  the  optionee  may  petition  the  court  for  an  order 
authorizing  the  executor  or  the  administrator  with  the  will  annexed  to  transfer 
or  convey  such  propery  upon  compliance  with  the  terms  and  conditions  stated  in 
the  will. 

The  clerk  shall  set  the  petition  for  hearing  by  the  court  and  give  notice  thereof 
for  the  period  and  in  the  manner  required  by  Section  1200  of  this  code. 

Such  order  shall  not  be  made  unless  the  court  shall  find  that  the  rights  of 
creditors  will  not  be  impaired  or  shall  require  bond  in  an  amount  and  with  such 
surety  as  the  court  shall  direct  or  approve.  The  order  shall  not  be  entered  unless 
the  court  shall  find  that  all  inheritance  taxes  payable  in  said  proceedings  have 
been  paid  or  the  State  Controller,  and  inheritance  tax  attorney  or  a  subordinate 
inheritance  tax  attorney  has,  in  writing,  consented  to  the  entry  of  the  order  by 
the  court. 

The  petition  must  be  filed  within  any  time  limitations  stated  in  the  will,  or,  in 
any  event,  within  six  months  after  the  issuance  of  letters  testamentary  or  letters 
of  administration  with  the  will  annexed ;  provided,  however,  that  if  any  time 
limitation  in  the  will  is  measured  from  the  death  of  the  testator  such  time  shall 
be  extended  by  the  period  between  such  death  and  the  issuance  of  such  letters 
but  in  no  event  to  more  than  six  months  after  such  issuance. 


L,-3600 — 100      6-65      2M 


CALIFORNIA  LEGISLATURE 
VOLUME  4  NUMBER  19 

ASSEMBLY  INTERIM  COMMITTEE  ON  REVENUE  AND  TAXATION 

A  PROGRAM  OF  TAX  REFORM  FOR  CALIFORNIA 

A  Major  Tax  Study 

Part   12 


ALFRED  E.  ALQUIST 
E.  RICHARD  BARNES 
TOM  CARRELL 
CHARLES  E.  CHAPEL 
ROBERT  W.  CROWN 
RICHARD  J.  DONOVAN 


MEMBERS 

NICHOLAS  C.  PETRIS,  Chairman 
F.  DOUGLAS  FERRELL 
FRANK  LANTERMAN 
JOHN  MORENO 
DON  MULFORD 
ALAN  G.  PATTEE 


JOHN  P.  QUIMBY 
W.  BYRON  RUMFORD 
WILLIAM  F.  STANTON 
VINCENT  THOMAS 
JEROME  R.  WALDIE 
PEARCE  YOUNG 


STAFF 

DAVID  R.  DOERR,  Commitiee  Consultant 
RAYMOND  R.  SULLIVAN,  Assistant  Consultant 

EVELYN  LOVE,  Research  Assistant 

NANCY  C.  JOHNSON,  Committee  Secretary 

PATRICIA  LAMSKI,  Secretary 

CONSULTING  ECONOMIST 
Dr.  Harold  M.  Somers 


Published  by  the 

ASSEMBLY 
CALIFORNIA  LEGISLATURE 


HON.  JESSE  M.  UNRUH 

Speaker 

HON.  JEROME  R.  WALDIE 

Majority  Floor  Leader 


HON.  CARLOS   BEE 
Speaker  pro  Tempore 
HON.  ROBERT  T.  MONAGAN 
Minority  Floor  Leader 


JAMES  DRISCOLL 
Chief  Clerk 


JULY  1965 


A  PROGRAM  OF  TAX  REFORM  FOR  CALIFORNIA 


Final  Report  of  fbe 
ASSEMBLY  INTERIM  COAAMITTEE  ON   REVENUE  AND  TAXATION 

July  1965 


t 


LETTER  OF  TRANSMITTAL 


Hun.  Jesse  M.  Unruh, 

Speaker  of  the  Assembly,  and 
Members  of  the  Assembly 

Attached  hereto  is  the  final  report  of  the  Assembly  Interim  Com- 
mittee on  Eeveniie  and  Taxation.  The  report  covers  the  major  tax 
study  during  the  1963-65  interim  and  the  tax  legislation  which  was 
introduced  as  a  result  of  the  interim  work. 

The  tax  reform  plan  (AB  2270)  is  shown  as  Part  A  of  the  Appendix. 
The  single  omnibus  bill  was  chosen  as  a  vehicle  for  all  our  tax  law  re- 
forms and  rate  changes  to  enable  us  to  present  one  balanced  program 
for  consideration  by  the  Legislature.  To  break  the  proposal  into  sepa- 
rate components  would  have  created  unnecessary  problems  in  drafting 
and  hearings,  and  confusion  for  those  responsible  for  handling  the  bills. 
Furthermore,  it  is  possible  that  many  of  the  exemptions  would  have 
been  approved  by  the  legislators  who  would  have  been  reluctant  to  sup- 
port the  increases  in  other  tax  levies  necessary  to  make  up  the  lost 
revenue. 

Although  a  majority  of  the  committee  supported  the  tax  reform 
plan,  the  record  should  be  clear  that  some  of  the  members  of  the 
committee  did  not  approve  it. 

I  want  to  express  my  appreciation  for  the  support  you  gave  to  the 
committee  during  the  interim  study  and  for  your  work  on  behalf  of 
the  bill  in  the  general  session. 

Sincerely  yours, 

Nicholas  C.  Petris 
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FOREWORD 

This  report  of  the  activities  of  the  Assembly  Interim  Committee  on 
Revenue  and  Taxation  covers  the  work  of  the  committee  during  the 
1963-1965  interim  period  and  presents  the  major  tax  legislation  which 
emerged  from  that  study  of  California's  tax  structure.  The  measure 
was  introduced  as  AB  2270  of  the  1965  General  Session. 

We  have  included  in  this  booklet  a  detailed  description  of  the  bill, 
an  index  to  its  sections,  tables  showing  its  effect  on  the  counties,  cities 
and  school  districts  of  the  state,  and  a  list  of  revenue  sources  with 
estimates  of  their  return.  In  this  way  the  committee  is  making  avail- 
able the  material  from  which  it  assembled  AB  2270  and  when  this  is 
used  with  the  information  contained  in  our  earlier  reports  on  the  eco- 
nomic impact  of  each  tax  levy  it  is  possible  to  evaluate  the  ultimate 
burden  of  any  tax  change  which  may  be  proposed  in  the  immediate 
future. 
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University  of  New  York  at  Buffalo. 

He  is  a  member  of  the  American  Bar  Association,  American  Eco- 
nomic Association,  American  Finance  Association,  and  National  Tax 
Association. 

Prior  to  coming  to  U.C.L.A.,  Dr.  Somers  taught  at  the  University  of 
Buffalo  and  the  University  of  Michigan  and  was  a  member  of  the  re- 
search staff  at  the  University  of  Chicago  and  the  Brookings  Institution, 
an  economist  for  the  New  York  State  Department  of  Commerce,  a  con- 
sultant to  the  New  York  State  Department  of  Commerce,  and  a  con- 
sultant to  the  New  York  State  Commission  on  Kevision  of  the  Con- 
stitution and  the  Joint  Legislative  Committee  on  Town  and  Village 
Laws. 

Dr.  Somers  has  published  widely  in  the  areas  of  economics  and  tax- 
ation. He  is  the  author  of  a  book,  Pnhlic  Finance  and  National  Income, 
and  a  contributor  to  volumes  on  Growth  of  the  American  Economy  and 
Taxation  and  Business  Conce7itration.  His  papers,  notes  and  reviews 
have  appeared  in  the  American  Economic  Review,  American  Historical 
Review,  Buffalo  Law  Review,  Canadian  Journal  of  Economics  and 
Political  Science,  Commercial  and  Financial  Chronicle,  Econometrica, 
Impuestos:  Revista  de  Doctrina  Jurisprudencia  y  Legislacion,  Journal 
of  Economic  History,  Journal  of  Finance,  Journal  of  the  American 
Statistical  Association,  Journal  of  Political  Economy,  National  Tax 
Journal,  Proceedings  of  the  National  Tax  Association,  Quarterly  Jour- 
nal of  Economics,  Review  of  Economics  and  Statistics,  Review  of  Eco- 
nomic Studies,  Rivista  Intemazionale  di  Scienze  Economiche  e  Com- 
merciali.  Revue  de  Science  et  de  Legislation  Financiere,  Vanderlilt 
Law  Review,  Western  Economic  Journal,  and  the  following  federal 
publications.  Monetary  Policy  and  the  Management  of  the  PuUic  Deht 
and  Federal  Expenditure  Policy  for  Economic  Growth  and  Stability, 
both  issued  by  the  Joint  Economic  Committee  of  the  U.S.  Congress,  and 
Excise  Tax  Compendium,  issued  by  the  House  "Ways  and  Means  Com- 
mittee. Among  his  contributions  to  professional  publications  since  1950 
are: 

"A  Theory  of  Income  Determination,"  Journal  of  Political  Econ- 
omy, December  1950. 
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"Government  Expenditures  and  Economic  Welfare,"  Bevue  de 
Science  et  de  Legislation  Financier e,  January  1951. 

"What  Generally  Happens  During  Business  Cycles— and  Why," 
Journal  of  Economic  History,  summer  1952. 

' '  The  Place  of  the  Corporation  Income  Tax  in  the  Tax  Structure, ' ' 
National  Tax  Journal,  September  1952. 

"  'Cost  of  Money'  as  the  Determinant  of  Public  Utility  Rates," 
Buffalo  Law  Beview,  spring  1955. 

"Estate  Taxes  and  Business  Mergers,"  Journal  of  Finance,  May 
1958. 

"Reconsideration  of  the  Capital  Gains  Tax,"  National  Tax  Jour- 
nal, December  1960. 

"Theoretical  Framework  of  Sales  and  Use  Taxation,"  Proceed- 
ings of  the  Fifty-fourth  National  Tax  Conference:  1961  (National 
Tax  Association). 

"Capital  Gains  Tax:  Significance  of  Chances  in  Holding  Period 
and  Long-term  Rate,"  Vanderlilt  Law  Beview,  June  1963. 

"Economic  Implications  of  an  Income  Tax  Reduction,"  Bivista 
Inter nazionale  di  Scienze  Economiche  e  Commerciali,  April  1964. 

"Problemas  fiscales  de  paises  en  desarrollo,"  ["Fiscal  Problems 
of  Developing  Countries"],  Impuestos,  April  1965. 

Dr.  Yung-Ping  Chen  was  Brookings  Research  Professor^  at  the  Uni- 
versity of  Wisconsin  immediately  prior  to  his  association  with  this  com- 
mittee. He  received  his  M.A.  and  Ph.D.  at  the  University  of  Wash- 
ington where  he  was  also  a  research  fellow  and  teaching  fellow.  While 
he  was  assistant  professor  of  economics  at  Seattle  Pacific  College  Dr. 
Chen  published  several  articles  dealing  directly  with  the  tax  problems 
of  the  senior  citizen.  "The  Federal  Old  Age  and  Survival  Insurance 
Trust  Fund  as  an  Equalization  Reserve"  appeared  in  Proceedings  of 
the  Western  Economic  Association;  "The  Economic  Implication  and 
Consequences  of  the  OASI  Trust  Fund,"  Journal  of  Finance;  and  "In- 
come Tax  Exemption  for  the  Aged  as  a  Policy  Instrument"  in  the 
National  Tax  Journal  make  him  eminently  qualified  to  write  on  home- 
stead exemptions  for  the  aged  in  California. 

Mrs.  Yvette  Gurley  received  her  undergraduate  degree  at  San  Diego 
State  College  and  did  graduate  work  in  economics  at  Stanford  Uni- 
versity. She  was  engaged  in  an  interdisciplinary  research  project  at 
the  Center  for  Research  on  World  Political  Institutions  in  Princeton 
University  before  she  moved  to  Washington,  D.C.  In  Washington  Mrs. 
Gurley  was  first  an  economic  analyst  in  the  trust  investment  depart-  . 
ment  of  the  American  Security  and  Trust  Company  and  later  a  re- 
.searcher  at  the  Brookings  Institution.  Since  1963  she  has  been  with  the 
American  Economic  Review.  Among  her  publications  is  "Federal  In- 
come Taxation  of  Mutual  Savings  Banks  and  Savings  and  Loan  Asso- 
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ciations"  which  was  a  portion  of  the  study  Tax  Revision  Compendium: 
Compendium  of  Papers  on  Broadening  the  Tax  Base  written  for  the 
Committee  on  Ways  and  Means  of  the  U.S.  Congress. 

Bruce  T.  McKim  is  an  assistant  professor  of  economics  in  the  Uni- 
versity of  California  at  Riverside.  He  received  his  bachelor's,  master's, 
and  doctoral  degrees  in  economics  from  the  State  University  of  Iowa 
where  he  taught  before  coming  to  California  as  an  assistant  professor  at 
Los  Angeles  State  College  in  1962.  Dr.  McKim  also  served  as  an  econo- 
mist to  the  Federal  Reserve  Bank  of  Chicago  from  1960  to  1962.  Among 
his  publications  are  "A  Statistical  Examination  of  Selected  Factors  of 
Economic  Growth  and  Stock  Market  Conditions":  Iowa  Business  Di- 
gest; "Income  Velocity  and  Monetary  Policies  in  the  United  States, 
1951-1960":  Journal  of  Finance;  and  "The  Quantity  of  Money  and 
Monetary  Policy":  also  in  the  Journal  of  Finance. 

Ralph  C.  Kelly  is  a  graduate  of  Western  Reserve  University  in 
Cleveland,  Ohio. "He  continued  his  education  at  Cleveland  Marshall 
Law  School  in  Cleveland  where  he  received  his  IjLB.  Mr.  Kelly  was  an 
accounting  major  and  corporate  finance  and  banking  minor  and  it  was 
this  experience  he  used  from  1955  to  1962  as  public  accountant  in 
Ohio  and  California.  His  work  for  the  committee  involved  a  detailed 
studv  of  the  proposed  tax  on  public  utility  services  and  analysis  of 
the  public  financial  records  of  public  utilities  in  California. 

Levern  Graves,  associate  professor  of  economics  at  California  State 
of  Fullerton,  receiving  his  bachelor's  and  doctoral  degrees  from  the 
University  of  California  at  Berkeley.  He  has  also  done  work  at  Johns 
Hopkins  School  of  Advanced  International  Studies  in  Washington.  Dr. 
Graves  has  been  a  consultant  to  business  groups  in  Oakland,  California 
and  received  research  grants  from  the  Southern  Fellowships  Fund  and 
the  Foundation  for  Economic  Education  as  well  as  a  Ford  Foundation 
regional  fellowship.  He  w^as  an  assistant  professor  of  economics^  at 
Florida  State  University  and  the  University  of  Nevada  before  coming 
to  Fullerton. 

Ellis  T  Austin  is  a  professor  of  business  administration  at  Fresno 
State  College.  He  is  a  graduate  of  Western  Washington  College  of 
Education,  where  he  received  his  teacher's  certificate,  and  of  the 
ITniversity'  of  Washington.  He  received  his  Ph.D.  from  Michigan  State 

University  in  1955.  ■,     tt  •        -.l 

Dr  Austin  tauo-ht  at  the  University  of  Washington,  the  University 
of  Idaho,  Michigan  State,  and  the  University  of  Pittsburgh  before 
coming  to  Fresno  State  in  1958.  He  has  participated  actively  in  campus 
and  civic  affairs  in  each  community  where  he  has  taught ;  m  the  fall  of 
1960  for  example,  he  gave  15  one-hour  lectures  on  local  television  m 
Fresno  and  he  has  spoken  before,  or  written  for.  many  local  groups. 

Professor  Austin  has  received  fellowships  for  special  study  each 
summer  since  1960.  These  programs  have  taken  him  to  New  York 
Universitv,  the  University  of  Chicago,  Harvard  University  and  more 
recently  to  U.C.L.A.  for  the  Ford  Foundation  Regional  Seminar  m 
Economics— Public  Finance  and  Fiscal  Policy. 
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He  is  a  member  of  the  American  Economic  Association  and  the 
American  Finance  Association. 

Sylvia  Lane  is  an  assistant  professor  of  finance  at  San  Diego  State 
College.  She  received  her  A.B.  and  M.A.  in  economics  at  the  Univer- 
sity of  California  and  her  Ph.D.  at  the  University  of  Southern  Cali- 
fornia, where  she  also  was  a  lecturer  in  economies.  Mrs.  Lane  is  a  mem- 
ber of  the  American  Economic  Association,  the  American  Finance 
Association,  and  serves  as  chairman  of  the  membership  committee  and 
a  member  of  the  executive  committee  of  the  Western  Economic  Asso- 
ciation. 

In  1963,  she  received  a  Ford  Foundation  fellowship  for  further 
study  in  public  finance  at  U.C.L.A.  She  has  done  research  for  A.  J. 
Wood  and  Company,  the  Psychological  Corporation,  the  Mendota  Re- 
search Group,  and  the  Economic  Research  Group.  Mrs.  Lane  was 
project  economist  for  the  Los  Angeles  County  Welfare  Planning  Coun- 
cil, 1956  to  1959 ;  and  chairman  of  the  Commission  on  Aging  of  the 
Community  Welfare  Council  of  San  Diego  County  in  1963. 

Among  her  other  publications  are:  Personal  Finance  (John  Wiley 
and  Sons,  Inc.,  1963)  ;  Buying  Intelligently  (a  supplementary  text 
book)  ;  and  numerous  papers  on  economic  growth  and  development  and 
patterns  of  consumer  expenditure. 

Dr.  Marvin  Lee  is  an  associate  professor  of  economics  at  San  Jose 
State  College.  He  is  a  graduate  of  the  University  of  California  at 
Berkeley  and  received  his  Ph.D.  from  the  University  of  North  Carolina 
in  1960,  before  his  employment  as  a  tax  consultant  for  the  North 
Carolina  and  South  Carolina  A.F.L.-C.I.O.  He  was  later  on  the  south- 
ern regional  staff  of  the  Amalgamated  Clothing  Workers  of  America  at 
their  New  York  headquarters.  He  has  done  tax  research  for  the  De- 
partment of  Tax  Research  at  Raleigh,  North  Carolina,  where  he  pre- 
pared reports  for  the  legislature  on  many  sectors  of  the  state's  economy. 
He  was  a  consultant  on  Economic  Development  and  Prospects  to  the 
Joint  Committee  for  Study  of  the  Tax  Structure  in  North  Carolina. 
Among  his  publications  is  "Tax  Incentives  and  the  Industrializa- 
tion of  the  Southeast"  which  appeared  in  the  Proceedings,  National 
Tax  Journal  in  September,  1961. 

Dr.  Lee  was  an  instructor  in  economics  at  the  University  of  North 
Carolina  and  an  assistant  professor  of  economics  at  Hofstra  Univer- 
sity, Hempstead,  Long  Island,  before  coming  to  San  Jose  State  College 
in  September,  1963. 

Mrs.  Wilma  Mayers  is  a  lecturer  on  economics  at  Sacramento  State 
College.  Mrs.  Mayers  graduated  at  the  head  of  her  class  when  she 
received  her  A.B.  in  economics  from  the  University  of  British  Colum- 
bia. From  1944  to  1947  she  was  a  teaching  assistant  in  economics  and 
statistics  at  the  University  of  California  in  Berkelej'-  and  at  that 
same  time  she  was  on  the  staff  of  the  University's  Bureau  of  Business 
and  Economic  Research.  In  1949  she  became  a  lecturer  in  economics  at 
U.C.L.A.,  leaving  in  1950  when  she  began  work  for  the  State  Board  of 
Equalization  on  property  and  sales  taxes. 


I 


A  PROGRAM  OF  TAX  REFORM  FOR  CALIFORNIA  17 

Mrs.  Mayers  has  been  active  in  civic  affairs  in  Sacramento  and  was 
president  of  the  League  of  Women  Voters  in  1958-59.  She  is  now  a 
candidate  for  the  Ph.D.  at  the  University  of  California,  Berkeley. 

Mrs.  Alice  John  Vandermeulen,  associate  research  economist  in 
the  Institute  of  Grovernment  and  Public  Affairs  at  the  University  of 
California,  Los  Angeles  received  her  A.B.  in  economics  from  Bryn 
Mawr  College,  her  master's  degree  from  Eadcliffe  College,  and  her 
Ph.D.  from  Harvard  University.  She  is  a  member  of  Phi  Beta  Kappa. 

Dr.  Vandermeulen  taught  economics  at  Harvard  before  moving  west 
in  1948  and  since  that  time  she  has  lectured  at  Scripps  College,  at 
Claremont  Graduate  School,  at  Claremont  Men's  College,  where  she 
was  assistant  dean  of  the  faculty,  and  at  the  University  of  California 
at  Los  Angeles.  Both  the  John  Eandolph  and  Dora  Haynes  Founda- 
tion and  the  Social  Science  Research  Council  have  made  grants  to  Dr. 
Vandermeulen  for  special  study  projects. 

She  is  a  past  president  of  the  Southern  California  Economics  Asso- 
ciation and  a  member  of  the  American  and  the  Western  Economics 
Associations  as  well  as  the  American  Finance  Association.  Her  pub- 
lished works  include  both  articles  and  books  in  the  field  of  government 
finance.  The  most  recent  article:  "Capital  Gains — Two  Tests  for  the 
Taxpayer  and  a  Proposal  for  the  President"  appeared  in  the  National 
Tax  Journal  for  December  1963. 

Mrs.  Corinne  Lathrop  Gilb,  is  a  research  associate  at  the  Center 
for  Study  of  Law  and  Society  at  the  University  of  California  in 
Berkeley.  Dr.  Gilb  received  her  A.B.  degree  from  the  University  of 
Washington,  her  master's  degree  from  the  University  of  California, 
and  her  Ph.D.  from  Radcliffe  College.  She  is  a  member  of  Phi  Beta 
Kappa. 

Dr.  Gilb  has  headed  the  regional  cultural  history  project  and  the 
Institute  of  Industrial  Relations'  oral  history  project  at  the  University 
of  California  prior  to  her  work  with  the  Center  for  the  Study  of  Law 
and  Society.  She  has  also  taught  at  San  Francisco  State  and  Mills  Col- 
lege. Dr  Gilb  is  the  author  of  a  recent  book  entitled  The  Professions 
and  the  State  and  has  published  numerous  articles  in  professional 
journals. 


I.  BACKGROUND  OF  THE  MAJOR  TAX  STUDY 

During  the  1963  legislative  session  the  members  of  the  California 
Assembly  became  greatly  concerned  about  the  revenue  system  of  the 
state.  They  directed  their  Committee  on  Kevenue  and  Taxation  to 
make  a  thorough  investigation  of  the  state's  tax  structure  and  to  re- 
port to  the  1965  Legislature  with  suggestions  for  improving,  updating, 
and  rebuilding  the  system.  The  members  fully  realized  that  tax  in- 
creases would  be  necessary  to  balance  the  1965-66  budget  when  they 
commissioned  the  study  in  1963.  This  gave  all  the  more  urgency  to 
their  instructions  to  the  committee.  The  committee  was  told  to  study 
the  structure  in  detail  to  see  where  the  proposed  increases  could  be 
le\aed  most  equitably — not  necessarily  where  they  would  create  the 
least  public  outcry.  The  committee  was  to  look  at  each  revenue  source, 
study  its  history  and  development,  judge  its  equitablility  as  a  revenue 
producer,  determine  its  relative  importance,  its  impact  on  the  business- 
man and  consumer,  and  most  important  of  all  see  which  income  groups 
bore  the  brunt  of  its  payment. 

The  first  step  was  to  employ  a  noted  economist  to  help  guide  the 
project  and  to  help  prepare  the  studies  of  the  tax  structure.  Dr. 
Harold  M.  Somers,  Chairman  of  the  Department  of  Economics  at 
UCLA,  was  chosen  as  the  consulting  economist  for  the  study.  Other 
professors  from  the  university  and  state  college  system  were  retained 
to  prepare  detailed  explanations  of  our  existing  tax  levies. 

The  tax  structure  v\^hich  they  studied  was  basically  the  system 
adopted  in  1933-35.  Each  of  the  professors  who  contracted  to  work 
with  the  committee  was  assigned  a  topic  in  the  field  of  taxation  for 
research  and  analysis.  They  were  asked  to  dissect  the  subject  from 
all  standpoints  as  well  as  make  suggestions  for  improvements  in  all 
phases  of  concern.  Each  of  the  contractor's  reports  was  reviewed  by 
the  committee  members  and  discussed  in  formal  and  informal  meetings 
of  the  committee  and  with  Dr.  Somers.  The  individual  studies  were 
published  by  the  committee  and  have  received  wide  distribution 
throughout  the  state.  Many  cities  and  states  as  well  as  libraries  and 
universities  across  the  nation  have  requested  copies  of  these  con- 
tractor's reports.  Alice  Vandermeulen  did  the  first  known  complete 
compilation  of  financial  information  on  California's  fees  and  licenses 
(Part  2  of  the  Tax  Study).  Corinne  Gilb  wrote  Part  3,  a  ^review  of 
conformity  of  state  to  federal  personal  income  tax  laws,  and  "Wilma 
l^Iayers  studied  the  financial  problems  of  local  government  (Part  6). 

The  major  emphasis  of  the  entire  tax  study  was  on  the  property  tax 
so  it  is  natural  that  there  were  more  contributions  in  this  field.  Bruce 
McKim  wrote  on  the  economic  and  psychological  limits  of  the  property 
tax;  Yvette  Gurley  studied  the  bank  tax  which  is  in  lieu  of  the 
personal  property  tax,  and  Yung-Ping  Chen  provided  a  detailed  analy- 
sis of  senior  citizens'  property  tax  relief  legislation  in  the  50  states 
and  its  impact  on  California.'^  Guenter  Conradus  discussed  the  prop- 
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erty  tax  in  relation  to  forest  timber  and  Levern  Graves  compared  state 
and  local  tax  burdens  in  California. 

Two  contractors,  Wilma  Mayers  and  Marvin  Lee,  reported  on  the 
real  estate  transfer  tax,  the  stock  transfer  tax,  and  the  taxation  of 
petroleum  producing  properties  in  Part  7.  Sylvia  Lane's  The  In- 
surance Tax  is  Part  8  and  California's  excises  on  cigarettes,  alco- 
holic beverages,  and  horseracing,  written  by  Ellis  Austin,  is  Part  9. 
The  consulting  economist,  Harold  Somers,  wrote  Part  4,  The  Sales  Tax, 
a  portion  of  Part  5  on  the  property  tax,  coauthored  Part  10  on 
the  taxation  of  corporate  income,  and  did  Part  11  titled  Capital  Gains, 
Death  and  Gift  Taxation.  Committee  staff  members  David  R.  Doerr 
and  Raymond  R.  Sullivan  worked  with  each  of  the  authors,  while  them- 
selves contributing  a  major  portion  of  Part  5  on  the  property  tax  and 
writing  sections  of  Parts  1,  6,  7,  and  10. 

While  the  professors  were  busy  with  the  theoretical  the  committee 
held  a  series  of  public  meetings  throughout  the  state  to  learn  about 
problems  in  taxation.  The  first  hearing  in  the  interim  period  gave  the 
civil  servants  and  elected  officers  of  state  and  local  government  depart- 
ments the  opportunity  to  express  their  views  of  the  statutes  guiding 
the  operation  of  the  tax  levies  they  administered.  Representatives  of 
the  Department  of  Finance,  the  Controller's  Office,  Board  of  Equaliza- 
tion, Franchise  Tax  Board,  the  county  and  city  assessors,  and  tax 
collectors  spoke  at  length  in  describing  their  work,  the  taxes  they  deal 
with  and  the  problems  they  encounter. 

The  second  hearing  was  in  Los  Angeles  where  the  committee  was 
given  a  thorough  briefing  on  the  operations  of  the  assessor's 
office  and  then  heard  a  day  and  a  half  of  testimony  ou  the  property 
tax,  assessment  practices,  and  exemptions  from  the  tax.  Subse- 
quent hearings  held  throughout  the  state  centered  on  the  assessment 
and  taxation  of  agricultural  land,  the  tax  burdens  of  senior  citizens, 
the  income  tax,  state  income  tax  conformity  to  federal  tax  law,  and 
certain  technical  amendments  proposed  to  the  California  personal  in- 
come tax  law.  The  "single  tax,"  business  taxes  (especially  inventory), 
revenue  problems  of  the  cities  and  counties,  and  overall  views  of  the 
tax  structure  by  representatives  of  major  business  and  labor  groups 
filled  the  six  two-day  hearing  periods  scheduled  after  the  orientation 
meeting  in  Oakland.  (See  Appendix  L  for  a  listing  of  those  who 
appeared  before  the  committee  during  the  interim  period.) 

The  public  was  kept  abreast  of  these  activities  through  press  notices, 
coverage  of  the  hearings,  and  speeches  about  the  study  by  the  chairman 
and  other  members  of  the  committee.  Letters  with  suggestions  and  ques- 
tions for  study  were  received  and  considered;  detailed  questionnaires 
were  mailed  to  the  county  assessors.  The  contractor's  reports  were  dis- 
tributed to  the  members  and  to  the  public,  and  discussions  were  held 
periodically  to  keep  the  other  members  of  the  Assembly  informed  on 
the  progress  of  the  overall  program.  During  the  1964  Budget  Session 
a  comprehensive  review  of  activites  to  date  was  published  in  the  As- 
semhly  Daily  Journal;  and  in  July,  1964,  a  report  was  made  to  the 
Assembly  Rules  Committee  on  progress,  expenses,  and  the  plans  for 
the  completion  of  the  study. 


li.  GENERAL  DISCUSSION  OF  THE  TAX  STRUCTURE 

California's  growth  in  the  past  two  decades  has  put  unprecedented 
demands  on  government.  These  demands  have  produced  a  patchwork 
revenue  structure — a  structure  that  is  regressive — a  structure  that  is 
not  based  on  ability  to  pay — a  structure  that  hinders  economic  growth 
— a  structure  which  cannot  meet  the  demands  which  will  come  with 
the  growth  expected  in  the  future. 

Under  the  existing  revenue  system  every  California  property  owner 
faces  the  certaintj^  that  his  local  property  taxes  will  continue  to  rise 
unabated  year  after  year  while  he  faces  further  tax  increases  at  the 
state  level.  It  is  vital  that  the  state  tax  structure  he  reoriented  and  re- 
drawn to  insure  that  our  revenue  sources  keep  abreast  of  growth  in  the 
economy.  But  while  this  is  done  it  is  necessary  to  view  the  tax  structure 
as  it  relates  to  the  business  climate  of  California.  The  state  must  be 
careful  to  avoid  the  imposition  of  taxes  which  might  deter  the  develop- 
ment of  new  industry. 

It  is  clear  that  the  property  tax  is  the  major  defect  in  the  California 
tax  system ;  it  is  outmoded,  discriminatory,  unfair,  economically  de- 
structive and  regressive.  It  fails  every  major  and  accepted  standard  by 
which  government  policymakers  have  come  to  judge  the  propriety  of 
any  particular  form  of  taxation. 

University  of  California  Professor  Malcolm  Davisson  told  this  com- 
mittee at  its  first  interim  hearing  of  one  writer  who  says : 

"The  general  property  tax  has  only  two  faults;  first  it  is  wrong  in 
theory;  and  second  it  doesn't  work  in  practice."  In  support  of  this 
generalization  he  offered  the  following  evidence. 

"First,  the  property  tax  is  discriminatory  in  its  application  to  dif- 
ferent forms  of  wealth. 

"Second,  although  proportional  as  to  rate,  the  property  tax  is  often 
regressive  when  related  to  incomes  of  property  owners.  There  appears 
to  be  considerable  evidence  that  high  value  properties  are  at  times 
treated  differently  than  low  value  properties  so  far  as  the  ratio  of  as- 
sessed to  full  value  is  concerned.  It  is  often  argued  that  the  tax  is  re- 
gressive because  a  considerable  portion  of  it  falls  on  housing,  and  that 
housing  expenditure  tends  to  decline  as  income  rises. 

"The  third  argument  is  that  the  use  of  an  ad  valorem  base  for  tax 
purposes  places  a  heavy  burden  on  persons  with  small  current  cash 
income. 

"Fourth,  the  property  tax  is  a  poor  index  of  benefits  received.  There 
are,  undoubtedly,  certain  services  performed  by  government,  particu- 
larly by  local  government,  which  do  provide  benefits  that  are  pretty 
closely  allied  to  the  value  of  property,  and  here,  I  suppose  one  can 
make  a  case  for  property  taxation.  But  there  are  many  kinds  of  serv- 
ices which  are  supported  in  large  part  by  the  property  tax  where  this 
is  not  the  case.  The  outstanding  example  is,  of  course,  education. 

"Fifth,  property  is  also  deficient  as  a  measure  of  ability  to  pay,  an- 
other point  that  is  so  obvious  it  needs  no  elaboration. 
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''Lastly,  the  property  tax  is  cnmbersome  and  fails  to  adjust  ade- 
quately to  the  changing  economic  conditions  of  an  industrialized  so- 
ciety. Property  tax  yields  tend  to  lag  behind  overall  changes  in  eco- 
nomic activity  and  thus  accentuate  inflationary  pressures  in  periods  of 
prosperity  and  deflationary  pressures  during  recessions. 

"Now  there  may  be  a  difference  of  opinion  as  to  whether  these  vari- 
ous arguments  support  the  sweeping  indictment  that  I  quoted  a  few 
minutes  ago  that  the  property  tax  is  both  wrong  in  theory  and  doesn't 
w^ork  in  practice,  but  whether  that  is  true  or  not,  the  fact  remains  that 
the  case  against  the  property  tax  turns  out  to  be  a  fairly  impressive 

one. " 

Local  property  taxes  are  imposed  on  a  base  which  is  determined  in  an 
arbitrary  and  often  inequitable  manner;  the  assessment  of  a  parcel  of 
property  is  never  the  product  of  an  exact  science.  There  are  as  many 
approaches  to  value  as  there  are  values  for  each  piece  of  property. 
The  best  that  can  be  said  for  assessments  is  that  they  are  impartial 
guesses.  The  studies  made  by  the  committee  found  variations  of  assess- 
ments within  a  county  whereby  one  taxpayer  paid  two  hundred  times 
more  in  tax  on  the  same  ^-alue  property  as  did  another  taxpayer.^  In 
addition  it  is  impossible  for  an  assessor,  under  California's  rapidly 
shifting  economic  conditions,  to  keep  up  with  changes  in  value  of 
property  within  his  county  on  a  year-to-year  basis.  The  existence  of  the 
"time  lag"  in  reassessing  and  consequent  sudden  increases  in  assess- 
ment generates  ill  feeling  among  taxpayers  while  causing  a  revenue 
loss  to  local  government. 

The  study  of  state  and  local  tax  burdens  in  California  (by  Dr. 
Levern  Graves)  for  our  study  shows  that  the  overall  impact  of  taxes 
collected  at  the  state  level  is  proportional.  However,  the  property  tax  is 
shown  to  be  highly  regressive,  with  a  heavy  enough  burden  to  make  the 
whole  tax  structure  regressive. 

Graves'  findings  are  shown  in  Table  1  on  the  following  page. 
These  findings  indicate  that  the  poor  pay  a  far  heavier  share  of 
the  property  tax,  restricting  low  income  purchasing  power  and  putting 
a  drag  on  the  economy. 

Considering  these  weaknesses,  the  magnitude  of  this  property  tax 
and  the  pace  at  which  the  rate  has  been  increasing  are  of  grave  con- 
cern. More  money  is  extracted  from  the  citizens  of  this  state  through 
property  taxation  than  by  all  state  levied  taxes  combined.  In  1963- 
64,  taxes  levied  on  property  amounted  to  $2.8  billion  dollars.  Since 
World  War  II,  the  tax  has  increased  from  3.2  percent  of  personal 
income  to  5.3  percent  of  personal  income. 

These  findings  suggest  that  it  is  imperative  that  certain  property 
tax  reforms  be  instituted  and  that  the  revenue  structure  be  altered 
by  moving  away  from  the  property  tax  toward  more  equitable  forms 
of  taxation. 

As  a  potential  source  of  additional  state  revenue  to  meet  growing 
demands  for  state  services  and  to  finance  property  tax  relief,  the  per- 
sonal income  tax  has  a  number  of  advantages.  The  income  tax  is 
based  on  ability  to  pay  and  is  progressive  in  relation  to  income. 
While  it  treats  all  persons  with  similar  incomes  equally,  the  tax  can 
also  be  adjusted  to  meet  differing  sets  of  circumstances— such  as  size 
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TABLE  1 
Effective  Tax  Rates  Based  on  Family  Personal  Income  After  Federal  Income  Taxes  * 

Income  bracket 


Tax 

Under 
$2,000 

$2,000 
-2,999 

$3,000 
-3,999 

$4,000 
-4,999 

$5,000 
-5,999 

$6,000 
-7,499 

$7,500 
-9,999 

$10,000 
-14,999 

$15,000 
and  over 

STATE 

.01 
.    1.00 
2.12 
.72 
.72 
.39 
.12 
.49 
.15 
.01 
.13 

.01 
.83 
1.67 
.76 
.61 
.23 
.11 
.35 
.10 
.01 
.22 

.14 
.69 
2.04 
1.24 
.88 
.27 
.11 
.25 
.06 
.01 
.18 

.18 
.52 
1.77 
1.19 
.77 
.22 
.10 
.16 
.07 
.01 
.20 

.25 
.46 
1.86 
.83 
.75 
.22 
.15 
.12 
.07 
.00 
.19 

.24 
.44 
2.16 
.99 
.88 
.23 
.19 
.09 
.12 
.01 
.17 

.33 
.46 
1.81 
.99 
.76 
.18 
.13 
.12 
.11 
.00 
.22 

.44 
.51 
1.68 
.77 
.75 
.09 
.13 
.14 
.10 
.00 
.14 

2.45 

1.41 

2.04 

Motor  Fuel              

.94 

89 

Cigarette 

.14 

.15 

Gift  &  inheritance 

.39 

.10 

.00 

.16 

Total  state 

5.85 

.65 

9.21 

.37 

4.94 

.51 

10.44 

.26 

5.87 

.65 

9.05 

.27 

5.19 

.56 

7.99 

.25 

4.90 

.60 

7.42 

.25 

5.51 

.69 

7.03 

.26 

5.11 

.58 

6.19 

.24 

4.76 

.54 

5.01 

.21 

8.69 

LOCAL 

.67 

5.63 

License  fees  and  permit... 

.23 

Total  local 

10.23 
16.08 

11.21 
16.15 

9.97 
15.84 

8.80 
13.99 

8.27 
13.17 

7.98 
13.49 

7.01 
12.12 

5.76 
10.52 

6.53 

TOTAL 

15.22 

»  Detail  may  not  add  to  totals  due  to  rounding. 
•>  Includes  license  fees. 

"=  Includes  the  Motor  Vehicle  Transportation  Tax  and  the  Use  Fuel  Tax. 

SOURCE:  Taxation  of  Property  in  California,  A  Major  Tax  Study,  Part  5,  Assembly  Conmiittee  on  Revenue  and 
Taxation,  December,  1964. 

of  family  medical  costs,  etc.  and  finally,  those  with  limited  income  are 
exempt  from  taxation. 

From  an  economic  standpoint,  the  income  tax  rates  high  marks  in 
its  impact  on  business  cycles.  During  an  economic  downturn  the  in- 
come tax  will  produce  less  revenue — thereby  mitigating  the  effects  of 
the  recession.  During  boom  times,  the  income  tax  raises  more  revenue, 
tending  to  curb  runaway  inflation.  The  personal  income  tax  also  tends 
to  be  much  more  responsive  to  growth  than  other  le^des.  The  opposite 
is  true  of  the  property  tax. 

Compared  with  other  industrial  states,  California  makes  relatively 
light  use  of  the  personal  income  tax.  Its  exemptions  tend  to  be  higher, 
its  brackets  tend  to  be  wider  and  its  rate  schedule  tends  to  be  lower 
than  elsewhere.  The  total  amount  raised  is  roughly  two-thirds  of  one 
percent  of  the  personal  income  of  California.  The  average  state  income 
tax  paid  by  a  family  of  four  at  various  income  levels  is : 

Gross  Income  Tax  Paid 

$  5,000    $     0 

7,000    18 

9,000 38 

10,000    48 

15,000    136 

25,000    432 

Personal  income  taxes  per  $1,000  of  personal  income  averaged  ap- 
proximately $11  in  all  states  levying  a  state  income  tax.  In  California, 
the  personal  income  tax  raises  approximately  $6.50  per  $1,000  of  per- 
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sonal  ineome.  The  large  yield  in  the  state  of  New  York  ($20  per  $1,000 
of  personal  income)  suggests  that  this  levy  can  become  the  backbone  of 
a  state  revenue  system. 

The  sales  tax  is  also  a  better  revenue  source  than  the  property  tax. 
One  of  the  major  charges  which  has  been  hurled  at  the  sales  tax  is  that 
it  is  regressive.  Our  study  of  the  California  Sales  Tax,  by  Dr.  Harold 
Somers,  developed  a  somewhat  different  conclusion.  His  findings  indi- 
cate that  if  current  income  is  the  measure  of  ability  to  pay,  the  sales 
tax  is  slightly  regressive  with  food  exempt,  but  less  so  than  the  property 
tax.  However,  if  net  resources  (income  plus  net  worth)  are  the  measure 
of  ability  to  pay,  the  sales  tax  is  actually  slightly  progressive. 

Perhaps  the  most  desirable  aspect  of  sales  taxation,  from  a  govern- 
mental standpoint,  is  that  it  raises  substantial  amounts  of  revenue  in 
a  relatively  painless  manner.  In  a  situation  where  governmental  expen- 
ditures are  expected  to  increase  faster  than  personal  income,  it  is  desir- 
able to  have  a  tax  base  which  expands  commensurately.  From  fiscal 
1950  to  fiscal  1962,  collections  from  sales  taxes  increased  from  $326  to 
$749  million — a  130%  increase.  During  this  same  period  of  time,  per- 
sonal income  in  California  increased  by  152%. 

The  sales  tax  is  also  a  valuable  adjunct  to  the  income  tax  in  that  it 
provides  a  means  of  taxing  those  people  who  somehow  manage  to  have 
a  low  net  taxable  income  despite  a  high  inflow  of  disposable  resources. 

One  additional  point  must  be  made.  Loopholes  and  exemptions  are 
proliferating  in  all  the  major  taxes— income,  sales,  and  property.  This 
tendency  must  be  stopped  if  the  tax  structure  is  to  remain  equitable  and 
carry  the  burden  of  providing  revenues  for  government  service.  This 
is  not  to  say  all  exemptions  are  bad.  In  some  instances,  certain  taxes 
can  be  improved  with  judicious  exemptions.  However,  the  many  exemp- 
tions now  in  the  laws  should  be  thoroughly  reviewed  and  those  whicli 
favor  a  special  group  should  be  eliminated. 

Because  of  the  weaknesses  in  the  property  tax  and  the  pressing  de- 
mands by  government  for  more  revenue,  it  is  quite  clear  that  the  rev- 
enue structure  of  California  needs  a  major  overhaul.  It  will  not  be  easy 
to  revamp  the  system  so  that  it  can  support  the  services  which  the 
people  demand  and  support  them  by  a  fair  and  equitable  means  of 
taxation.  However,  expediency  will  cause  only  trouble  if  it  becomes 
the  basis  for  modifications  of  the  revenue  system.  At  best,  this  approach 
is  only  postponing  the  inevitable  while  doing  a  disservice  to  the  people 
of  California.  At  worst,  it  can  become  the  basis  for  the  breakdown  of 
government. 
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III.  AB  2270-PETRIS-UNRUH  TAX  REFORM  PLAN 

As  a  result  of  the  interim  hearings  and  the  studies  of  the  tax  struc- 
ture which  were  prepared  for  the  committee  a  plan  of  tax  reform  grad- 
ually took  shape.  Many  discussions  were  held  among  members  of  the 
committee  and  other  interested  parties  as  to  the  specific  ingredients 
of  the  package.  Two  committee  workshops  were  held  in  late  1964,  one 
in  Los  Angeles  on  November  12  and  13  and  one  in  Sacramento  on  De- 
cember 7  and  8.  At  these  meetings  many  of  the  reform  features  of  the 
proposal  were  hammered  into  shape.  After  a  general  consensus  was 
reached,  the  proposed  tax  reform  package  was  announced  to  the  public 
by  Assemblyman  Nicholas  C.  Petris  and  Speaker  Jesse  M.  Unruh  on 
January  27,  1965.  This  plan,  which  was  introduced  in  the  1965  Legis- 
lature as  AB  2270,  was  approved  by  a  majority  of  the  members  of 
the  Assembly  Committee  on  Revenue  and  Taxation  (12  aye,  6  no)  and 
then  by  a  majority  of  the  Members  of  the  Assembly. 

When  AB  2270  was  acted  on  by  the  State  Senate,  all  the  reform 
features  were  removed  by  the  Senators  who  returned  the  bill  to  the 
Assembly  with  a  6^^  cigarette  tax  and  the  provisions  which  brought 
leases  under  the  sales  and  use  tax  provisions.  In  this  form  it  was  un- 
acceptable to  the  Members  of  the  Assembly  who  felt  the  need  for  tax 
reform  was  paramount.  The  measure  was  then  rejected  by  a  unanimous 
vote. 

While  AB  2270  has  been  rejected,  the  issue  of  tax  reform  has  not. 
It  will  be  before  the  people  and  the  Legislature  until  it  has  been 
resolved. 

A.  OBJECTIVES 

In  formulating  AB  2270  the  basic  approach  was  to  devise  a  pro- 
gram which  would  be  fair  to  all  taxpayers,  which  would  meet  the 
revenue  needs  of  state  and  local  government,  and  at  the  same  time 
improve  California's  tax  structure.  Specifically,  the  plan  was  designed 
to  remove  inequities  in  the  tax  structure,  to  promote  economic  growth 
in  California,  to  reduce  the  oppressive  burden  of  the  property  tax,  to 
provide  for  partial  financing  of  state  capital  improvements  from  cur- 
rent revenues  rather  than  entirely  from  bonds,  and  to  meet  the  needs 
of  state  and  local  government. 

It  is  important  to  recognize  the  balanced  nature  of  the  plan  and 
consider  it  as  a  whole,  rather  than  a  collection  of  individual  items. 
There  are  features  which,  if  standing  alone,  might  be  unacceptable. 
However,  in  the  context  of  a  ''package"  they  are  balanced  by  other, 
more  desirable  features.  For  example,  the  proposed  elimination  of 
the  personal  property  tax  on  household  goods,  although  meritorious, 
would  be  unacceptable  as  a  separate  item,  because  of  the  sizeable 
revenue  loss  to  local  government.  When  balanced  by  increases  in  other 
taxes,  such  a  proposal  is  justified.  In  addition,  in  assessing  the  impact 
of  the  plan  on  various  income  groups,  the  total  effect  of  the  package 
must  be   considered  rather   than   the   incidence   of  individual  taxes. 
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For  example,  the  regressive  cigarette  tax  was  balanced  by  the  pro- 
gressive income  tax. 

It  was  not  the  purpose  of  this  plan  to  shift  tax  burdens  from  one 
income  group  to  another.  And  it  cannot  be  stressed  too  strongly  that 
the  ultimate  aim  of  the  plan  was  to  be  fair  to  persons  in  all  income 
groups. 

B.  BRIEF  SUMMARY  OF  THE  TAX  REFORM  PLAN 

The  proposed  tax  program  made  major  changes  in  the  revenue 
structure  of  the  state  of  California.  The  total  revenue  to  be  raised  for 
state  and  local  government  by  the  plan  was  slightly  more  than  one 
billion  dollars  of  which  over  $730  million  was  earmarked  for  local  gov- 
ernment use  to  offset  reductions  in  the  property  tax. 

The  property  tax  relief  phase  of  the  plan  which  was  to  be  effective 
in  1966-67  was  a  three-part  program.  Step  one  involved  a  narrowing 
of  the  property  tax  base  due  to  the  exemption  of  business  inventories, 
household  furnishings,  and  solvent  credits.  This  would  have  reduced 
local  government  revenues  by  $287  million.  Part  two  was  a  reduction 
of  the  school  property  tax  rate  by  an  average  of  25  percent  through 
the  substitution  of  revenue  derived  from  an  increase  in  the  sales  tax. 
In  furnishing  additional  state  money  to  schools,  AB  2270  used  the 
equalization  formula  but  also  constituted  major  reforms  in  school 
finance.  Part  three  provided  an  additional  $36  million  in  special  prop- 
erty tax  relief  for  low-income  aged  homeowners  who  could  no  longer 
afford  to  remain  in  their  homes  in  the  face  of  spiraling  property  taxes. 

The  reduction  of  the  property  tax  base  and  the  reduction  of  the 
school  property  tax  rate  were  fully  funded  from  tax  sources  other 
than  the  property  tax.  There  would  have  been  no  shifting  of  the  prop- 
erty tax  load  from  one  group  of  taxpayers  to  another  and  local  govern- 
ment would  have  been  more  than  completely  compensated  for  any  loss 
in  revenue.  These  units  would  have  received  more  revenue  under  the 
plan  than  they  would  have  lost.  (See  Appendix  B.)  To  insure  that  the 
property  tax  reductions  were  continuing,  new  tax  ceilings  were  pro- 
posed for  schools  and  adjustments  were  made  for  other  local  govern- 
mental entities. 

Revenue  adjustments  which  were  needed  to  offset  the  lossof  prop- 
erty tax  revenue  and  provide  for  state  government  needs  included: 

(1)  An  increase  in  the  cigarette  tax  from  3^  per  pack  to  8^-  per  pack. 

(2)  Changes  in  the  income  tax  as  follows:  (a)  revising  the  rate 
structure  from  the  present  1  to  7  percent,  to  1  to  15  percent; 
(b)  reducing  the  personal  exemption  to  $1,000  ($2,000  for 
couples)  ;  and  (c)  narrowing  the  present  tax  brackets  to  $1,500 
intervals. 

(3)  The  adoption  of  a  pay-as-you-earn  system  of  collecting  the  state 
income  tax,  with  100  percent  forgiveness  from  the  tax  (exclu- 
sive of  capital  gains)  for  1965  income. 

(4)  Slight  changes  in  the  coverage  of  the  sales  tax  to  include  the 
lease  of  equipment  and  the  occasional  sale  of  autos,  aircraft 
and  boats.  (Local  government  would  also  benefit  from  these 
changes  under  the  Bradley-Burns  formula.) 

(5)  An  increase  of  i  percent  in  the  Bank  and  Corporation  Tax  rate. 
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(6)  A  minor  increase  in  the  Inheritance  and  Gift  Tax  rates  on 
inheritances  over  $100,000;  changes  in  Class  C  and  D  rates; 
changes  in  the  taxable  status  of  capital  gains  at  death  and  re- 
moval of  the  exemption  of  tax  on  inheritances  to  tax-exempt  or- 
ganizations (other  than  churches,  colleges,  schools  and  charitable 
organizations). 

(7)  A  property  transfer  tax,  to  be  imposed  by  counties  at  their  op- 
tion, for  their  own  use  partially  to  make  up  for  loss  in  property 
tax  base.  The  first  $15,000  of  all  transfers  would  be  exempt 
(except  for  sales  of  bare  land).  The  rates  would  be  1  percent 
for  all  transfers  over  $15,000  and  1^  percent  for  transfers  over 
$25,000. 

(8)  An  increase  of  1  percent  in  the  state  sales  tax.  All  the  revenue 
from  this  increase  would  have  been  placed  in  the  state  school 
fund  to  allow  mandatory  reduction  of  school  property  tax  rates 
an  average  of  25  percent. 

Each  of  the  changes  outlined  above  is  fully  explained  in  Chapter 
IV.  AB  2270  also  carried  a  number  of  reforms,  primarily  in  the  area 
of  property  taxation,  which  improved  tax  administration  but  which 
Avere  without  major  revenue  significance.  These  will  be  explained  in 
Chapter  VI. 


IV.  DETAILED  EXPLANATION  OF  STATE  REVENUE  NEEDS, 
MAJOR  REFORM,  AND  REVENUE  SOURCES  IN  PRO- 
POSED TAX  PLAN 

There  is  danger  in  attempting  an  item  by  item  justification  of  the 
component  parts  of  a  revenue  package.  Many  items  are  intended  to 
balance  other  items.  Because  the  proposal  must  be  considered  and  eval- 
uated as  a  whole,  a  discussion  of  each  item  may  tend  to  obscure  the 
broad  view  and  divert  attention  to  individual  levies.  Yet,  to  understand 
the  whole  plan,  it  is  necessary  to  clarify  and  explain  each  of  its  in- 
gredients. (Eefer  to  Table  2.) 

A.  STATE  REVENUE  NEEDS 
7.  State  Revenue  Gap 

$100  million— 1965-1966 
240  million— 1966-1967 

Based  on  statements  by  the  Department  of  Finance,  this  $100  million 
was  the  minimum  amount  of  new  revenue  which  was  necessary  to  bal- 
ance the  budget  passed  by  the  1965  Legislature,  and  the  $240  million 

TABLE  2 
impact  of  AB  2270  on   State   and   Local   Revenues   for   1965-65   and    1966-67 

(in  millions) 

A.  State  Revenue  Needs  1965-65  1966-67 

Gap §100  $240 

Capital  improvements — pay-as-you-go 25  50 

State  revenue  loss  due  to  income  tax 

conformity  provisions 1  5 

126  295 

B.  Revenue  Loss  to  Government  Due  to 
Reductions  in  Property  Tax  Base 

Exemption  of  business  inventories 

(includes  loss  of  state  bank  tax  revenues  of 

12  million) 237 

Exemption  of  household  goods 45 

Exemption  of  solvent  credits 5 

Tax  relief  for  lovr-income  aged 36 

323 

C.  School  Property  Tax  Relief 
Mandatory  school  property  tax  reduction 

(average  25  percent) 335 

335 

D.  Additional  Revenue  for  Local  Government 
Additional  assistance  for  cities  beyond 

replacement  of  property  tax  loss 25 

Additional  assistance  for  counties  beyond 

replacement  of  property  tax  loss — 26 

Additional  assistance  for  schools  beyond 

replacement  for  property  tax  loss 35 


86 
126  1039 


(28) 
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is  their  estimate  of  next  year's  needs.  The  gap  results  from  the  end 
of  the  "one-shot"  accelerated  revenues  which  were  used  in  this  and 
the  last  fiscal  year,  the  need  for  additional  revenues  to  finance  the  school 
assistance  program  of  1964  and  new  programs  passed  by  the  1965  Legis- 
lature. Approximately  $60  million  is  represented  by  new  programs  and 
salary  increases.  It  must  be  emphasized  that  these  figures  are  at  best 
only  estimates.  During  the  preparation  and  presentation  of  the  reform 
plan,  the  estimates  of  revenue  needs  made  by  the  Department  of  Fi- 
nance kept  changing.  This  made  the  development  of  a  sound  presenta- 
tion of  this  facet  of  the  plan  very  difficult. 

2.  Capital  Improvemenis  Pay-As-You-Go 

$25  million— 1965-1966 
50  million— 1966-1967 

In  1964,  the  Legislature  signified  a  desire  to  move  toward  financing 
state  capital  outlay  from  current  revenues  rather  than  bonds.  This 
amount  represents  a  significant  move  toward  that  goal.  It  should  also 
be  noted  that  the  proposed  1965-1966  federal  budget  recommends  a 
doubling  of  the  grants  to  states  for  higher  educational  facilities.  Con- 
gressional approval  of  this  proposal  will  alleviate  further  pressure  on 
state  bonds. 


3.  State  Revenue  Loss 


$1  million— 1965-1966 
5  million— 1966-1967 


A  small  amount  of  revenue  would  have  been  lost  to  the  state  due  to 
the  conforming  of  provisions  in  the  state  income  tax  law  with  those 
in  federal  law.  The  following  changes  in  the  California  Personal  In- 
come Tax  Law  were  included : 
a.  Annuities  Under  Life  Expectancy  Rule 

Changed  the  personal  income  tax  law  to  allow  annuities  to  be  taxed 
under  the  life  expectancy  rule.  Estimated  revenue  loss:  $300,000. 

&.  Foster  Children  Deduction 

In  computing  their  state  personal  income  tax,  taxpayers  would  have 
been  allowed  to  deduct  $600  for  each  foster  child.  Estimated  revenue 
loss :  $200,000. 

c.  Charitable  Contributions  Deduction 

The  allowable  deduction  for  charitable  contributions  was  to  be  in- 
creased to  30%  of  income  to  conform  with  federal  law.  Estimated 
revenue  loss:  $1,100,000. 

d.  Foreign  Student  Deduction 

Individuals  could  have  deducted  from  taxable  income  $50  per  month 
for  each  foreign  student  in  their  home.  Revenue  loss  is  minor. 

e.  Medical  Deduction 

The  maximum  deduction  of  medical  expenses  was  increased  from 
$2,500  to  $20,000  for  married  taxpayers  and  from  $1,250  to  $10,000 
for  single  taxpayers.  Estimated  revenue  loss:  $2,900,000. 

Each  of  these  items  is  more  fully  discussed  in  part  E  of  this  chapter. 
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B.  MAJOR  REFORM:  REDUCTION  IN  PROPERTY  TAX  BASE 
7.  Exemption  of  Business  Inventories 

It  was  proposed  that  business  inventories  be  exempt  from  property 
taxation.  Inventories  would  have  included  raw  material,  work  in  pro- 
cess, or  goods  which  were  in  the  stream  of  commerce  and  were  intended 
to  be  sold.  Inventories  would  not  include  machinery,  equipment,  office 
machines  and  furniture  and  other  items  which  a  firm  would  not  sell 
in  the  normal  course  of  its  business.  It  would  include  most  agricultural 
livestock  and  crops  for  sale.  The  exemption  would  also  extend  to  motion 
picture  films. 

This  exemption  is  desirable  for  a  number  of  reasons.  The  tax  is  an 
invitation  for  firms  to  export  inventories  to  avoid  high  taxes.  To  avoid 
the  tax,  a  great  many  firms  have  good^  stored  in  transit  in  other  states 
such  as  Nevada  which  artificially  depresses  economic  activity  in  Cali- 
fornia for  the  first  two  months  of  the  year.  It  is  anticipated  that  repeal 
of  this  tax  would  be  of  material  benefit  to  the  business  climate  in  Cali- 
fornia, unemployment  could  be  reduced  and  more  jobs  created. 

The  inventory  tax  is  completely  inequitable  in  its  application.  The 
tax  falls  most  heavily  on  the  firm  that  must  have  a  high  inventory  on 
the  lien  date  or  has  not  been  able  to  sell  its  goods.  To  the  extent  that 
the  tax  falls  on  those  which  have  been  less  successful,  it  falls  on  the 
firm  least  able  to  pay. 

It  should  also  be  noted  that  the  inventory  tax  is  partially  passed  on 
to  consumers — and  to  this  extent  it  applies  to  items  exempt  from  sales 
tax  such  as  food  and  medicine.  The  inventory  tax  exemption  would  have 
gone  into  effect  for  the  1966-67  fiscal  year. 

From  data  supplied  the  committee  by  the  county  assessors,  we  have 
estimated  that  local  units  of  government  would  lose  approximately  $225 
million  in  revenue  as  a  result  of  this  exemption  and  the  state  would  lose 
approximately  $12  million  from  the  bank  tax  because  of  the  reduction 
in  locally  taxable  personal  property.  The  defects  of  the  inventory  tax 
are  fully  documented  in  "Taxation  of  Property  in  California,"  Part 
5  in  the  series  of  reports  released  by  the  committee  during  the  interim. 

2.  Exemption  of  Household  Goods 

The  exemption  of  household  goods  and  furnishings  from  property 
taxation  is  long  overdue.  AB  2270  would  have  exempted  all  personal 
effects,  wearing  apparel,  and  household  furnishings  not  used  for  the 
production  of  income;  but  it  did  not  include  boats  or  airplanes. 

Of  all  the  weaknesses  of  the  property  tax,  the  assessment  of  house- 
hold goods  and  furnishings  is  most  glaring.  Assessment  of  this  type  of 
property  is  completely  inequitable  and  administratively  impossible. 
Many  assessors  simply  estimate  the  value  of  household  personal  property 
by  the  value  of  the  residence.  This  practice  is  inequitable,  as  some  homes 
of  the  same  value  may  have  furniture  of  higher  value  than  others; 
and  unconstitutional,  as  assessors  are  required  to  assess  all  property 
equally  in  proportion  to  value. 

Household  goods  would  have  been  exempt  beginning  with  the  1966-67 
fiscal  year.  Estimated  revenue  loss  to  local  government  by  elimination 
of  household  personalUj  from  the  assessment  rolls  was  $45  million. 

For  a  complete  discussion  of  the  evils  of  the  present  tax  on  household 
goods  see  "Taxation  of  Property  in  California,"  Part  5  of  this  study. 
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3.  Exemption  of  Solvent  Credits 

The  special,  low-rate  property  tax  on  solvent  credits  would  have 
been  discounted.  Solvent  credits,  which  are  amounts  owing  to  a  party 
from  the  sale  of  a  good  or  service  without  security,  less  debts  of  a  like 
character,  are  the  only  intangible  forms  of  wealth  now  taxable  in  Cali- 
fornia. It  is  illogical  to  tax  this  one  form  of  intangible  wealth  and 
exempt  all  other  forms.  Intangibles  such  as  notes,  shares  of  stock 
and  bonds  are  tax  exempt,  but  book  accounts  are  taxed.  Under 
present  law,  accounts  are  taxed  while  a  note  taken  in  payment  of  an 
account  would  not  be  taxed.  This  exemption  would  have  gone  into 
effect  for  the  1966-67  fiscal  3'ear  and  the  estimated  revenue  loss  to  local 
government  was  $5  million. 

4.  Tax  Relief  for  Low  Income  Aged 

A  program  of  tax  relief  for  low-income  aged  was  included  as  part 
of  the  tax  reform  plan. 

The  state  would  reimburse  each  homeowner  on  the  basis  of  the 
following  schedule : 

TABLE  3 

Property  Tax  Relief  to  Low-Income  Aged 

Eligible— aged  (65  or  over)  owner-occupied  residence 


Total  gross  income 

of  all  residents, 

less  than 


$1,000 
1,025 
1,050 
1,075 

1.100 
1,125 
1,150 
1,175 

1,200 
1,225 
1,250 
1,275 

1,300 
1,325 
1,350 
1,375 

1,400 
1,425 
1,450 
1,475 

1,500 
1,525 
1,550 
1,575 

1,600 
1,625 
1,650 
1,675 

1,700 
1.725 
1,750 
1.775 


Percentage 
exempt  of  first 

15,000  of 
assessed  value 


Total  gross  income 

of  all  residents, 

less  than 


$1,800 
1,825 
1,850 
1.875 

1,900 
1,925 
1,950 
1,975 

2,000 
2,025 
2,050 
2,075 

2,100 
2,125 
2,150 
2,175 

2,200 
2,225 
2,250 
2,275 

2,300 
2,325 
2,350 
2,375 

2,400 
2,425 
2,450 
2,475, 

2,500 
2,525. 
2,550 
2,575 


Percentage 
exempt  of  first 

$5,000  of 
assessed  value 


Total  gross  income 

of  all  residents, 

less  than 


$2,600 
2,625 
2,650 
2,675, 

2,700 
2,725 
2,750 
2,775 

2,800 
2,825 
2,850 
2,875 

2,900 
2,925 
2,950 
2,975, 

3,000, 
3,025, 
3,050 
3,075 

3,100, 
3,125. 
3,150. 
3,175. 

3,200. 
3,225. 
3,250. 
3.275. 

3.300. 
3,325. 
3,350. 


Percentage 
exempt  of  first 

$5,000  of 
assessed  value 


31 
30 
29 

28 

27 
26 
25 
24 

23 
22 
21 
20 

19 
18 
17 
16 

15 
14 
13 
12 

11 
10 


Because  of  rising  property  tax  burdens,  many  people  over  65  who 
have  little  or  no  income  are  being  forced  to  sell  their  homes.  In  some 
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eases,  people  are  paying  up  to  40  percent  of  their  incomes  in  property 
taxes.  No  tax  program  should  force  people  to  abandon  their  homes. 

The  plan  as  proposed  would  reimburse  the  elderly  for  a  portion  of 
the  amount  that  has  been  paid  in  property  taxes.  The  taxpayers  would 
pay  property  taxes  to  local  government  as  at  present,  but,  they  could 
send  their  receipted  tax  bill  to  the  Franchise  Tax  Board  and  receive  a 
state  reimbursement  for  a  portion  of  their  tax  bill  depending  on  the 
gross  income  of  all  residents  of  the  home. 

To  be  eligible  for  the  program,  the  homeowner  would  have  to  be  65 
or  over.  Gross  income  means  income  from  all  sources  of  all  residents 
of  a  household  and  the  taxpayer  would  not  receive  any  refund  for 
taxes  paid  on  assessed  value  in  excess  of  $5,000.  The  refund  would 
apply  to  the  first  $5,000  of  assessed  value  for  all  property— no  matter 
what  the  total  assessed  value.  For  a  further  discussion  of  this  problem, 
see  "The  Taxation  of  Property  in  California"  Part  5  of  the  series  of 
tax  studies  prepared  for  the  Assembly  Committee  on  Eevenue  and 

"  C.  MAJOR  REFORM:  SCHOOL  PROPERTY  TAX  RELIEF 

In  addition  to  reduction  in  the  tax  base,  school  property  tax  rates 
would  have  been  reduced  by  an  additional  25  percent  (on  an  average) 
by  placing  in  the  State  School  Fund  the  amount  raised  by  a  sales  tax 
rate  of  1  percent.  This  money  would  be  distributed  as  equalization  aid 
and  would  have  the  effect  of  putting  almost  every  school  district  in  the 
state  on  equalization  aid. 

Each  school  district  would  have  been  required  to  reduce  its  tax  rate 
by  an  amount  necessary  to  raise  the  sum  of  new  money  received  from 
the  state  under  this  program.  The  statutory  tax  ceiling  in  each  district 
would  also  be  lowered  to  that  same  amount  and  school  districts  would 
be  required  to  go  to  a  vote  of  the  people  to  increase  the  school  tax 
rate,  exclusive  of  tax  increases  needed  for  payment  on  bonds. 

It  should  also  be  pointed  out  that  schools  would  have  received  funds 
to  compensate  them  for  a  loss  in  tax  base  and  an  additional  increment 
of  $35  million  above  the  loss.  This  is  explained  in  detail  in  Chapter  VI. 

D.  ADDITIONAL  REVENUE  FOR  LOCAL  GOVERNMENT 

It  would  be  impossible  to  return  money  to  local  government  in  a 
dollar  for  dollar  relation  to  what  they  would  lose  from  the  property 
tax  reductions. 

To  insure  that  they  did  not  lose  tax  revenue  as  a  result  ot  the  reduc- 
tion in  assessed  valuation  due  to  the  various  exemptions  proposed  by 
the  plan,  we  provided  additional  funds  for  distribution  to  cities. 

Cities  would  have  received  $25  million  more  than  they  lost ;  counties 
would  receive  $26  million  more  than  they  lost;  and  as  mentioned, 
school  districts  were  to  receive  $35  million  above  what  they  might  lose. 

The  method  of  reimbursement  to  local  government  is  explained  in 

Chapter  V. 

E.  EXPLANATION  OF  REVENUE  SOURCES 
(refer  to  Table  4) 
To  provide  revenue  to  meet  state  requirements  and  offset  reductions 
in  property  taxes,  a  number  of  adjustments  in  the  tax  structure  were 
to  have  been  made. 
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TABLE  4 
Revenue  Sources  to  Make  Up  State  Gap  &  Offset  Property  Tax  Relief 

1965-66  1966-67 

Cigarette  tax  :  5^  increase 120  125 

Sales  tax  reforms : 

— taxation  of  equipment  leases  in  lieu  of  sales 9  13 

— taxation  of  occasional  sales  of  autos, 

aircraft,  and  boats 8  8 

Income  tax : 
— witliholding 

100  percent  forgiveness  (excluding  capital  gains)  __. — 200  (est.)  75 

— drop  exemption  to  $1,000  ;  narrow  brackets  to 

$1,500  intervals  ;  extend  rates  to  15  percent 89  353 

— tax  capital  gains  at  death 1 

Bank  and  Corporation  tax : 

— increase  rate  i  percent 34  35 

— allocation  of  income  of  multistate  corporations 3  3 

— eliminate  double  tax  on  commencing  corporations — 2  — 2 

Inheritance  tax : 

— increase  rates  on  inheritances  over  $100,000 8 

— tax  inheritances  to  nonprofit  foundations 
(other  than  those  eligible  for  property  tax 

exemptions) 3  (est.) 

New  tax  source  for  county  use  (optional)  : 

property  transfer  tax  :  first  $15,000  of  all 

transactions  exempt  (except  bare  land) 

rates :  1  percent  over  $15,000  ;  li  percent  over  $25,000  80 

Automatic  local  revenue  increase  :  New  local  sales 

tax  revenue  due  to  state  reforms  in  sales  tax 

coverage  (see  above) 5  7 

1  percent  sales  tax  increase  for  mandatory  reduction 

in  school  property  taxes  and  additional 

assistance  for  schools 90  360 

156  1,069 

7.  Cigarette  Tax 

The  tax  on  cigarettes  would  have  been  increased  from  3  cents  a 
pack  to  8  cents  a  pack,  effective  July  1,  1965,  although  the  dealer 
discount  for  stamping  would  remain  at  2  percent.  Provision  was  made 
for  a  floor  stocks  tax  at  a  rate  of  5  cents  per  pack.  This  would  have  pro- 
duced approximately  $120  million  in  new  revenue  in  1965-66  and  $125 
miUion  in  1966-67. 

Cigarette  Tax  Rates  as  of  July  1/  1965 

Cents  per  No.  of 

pack  states-} 
0*  2 

2  2 
2.5  1 

3  2 

4  4 

5  4 

6  5 

7  6 
7.8  1 

8  19 

9  1 

10  2 

11  2 

•  Oregon  has  placed  a  4^  cigarette  tax  on  its  next  statewide  election  ballot, 
t  Includes  District  of  Columbia. 

2— L-3854 
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In  addition  to  the  need  for  revenue  an  increased  consideration  of 
the  health  aspect  of  smoking  has  probably  contributed  to  the  nu- 
merous recent  increases  in  cigarette  tax  rates.  Today  two  states,  Texas 
and  Washington,  have  rates  of  11  cents,  and  two  others,  New  York  and 
Vermont  tax  cigarettes  at  10  cents  per  pack.  Mississippi  has  a  rate  of 
9  cents  and  19  states  have  a  rate  of  8  cents. 

Three  states  have  proposals  before  them  to  increase  the  tax  rate  to 
8  cents,  and  four  states  have  proposals  to  increase  the  rate  to  9  cents. 
Excluding  California,  the  average  cigarette  tax  rate  as  of  July  1, 
1965,  was  6.5  cents.  Compared  to  other  states,  California  derives  an 
exceptionally  low  percentage  of  its  total  tax  revenue  from  the  cigar- 
ette tax.  In  1963-64,  only  five  states  including  3  *  which  had  no  tax 
received  a  smaller  fraction  of  the  total  revenue  from  the  tobacco  taxes. 

2.  Income  Tax 

Heavier  use  of  the  state  income  tax  would  make  the  revenue  struc- 
ture more  progressive  and  by  more  closely  paralleling  the  increase  in 
personal  income  in  the  state  make  unnecessary  the  constant  increase 
in  tax  rates. 

The  following  changes  in  the  California  personal  income  tax  laws 
would  have  produced  approximately  $353  million  in  additional  revenue : 

a.  Reduce  the  personal  exemption  to  $1,000  for  single  persons  and 
$2,000  for  married.  This  was  a  step  in  the  direction  of  conformity  with 
the  federal  exemption  of  $600.  California's  present  personal  exemption 
of  $1,500  is  exceeded  by  only  four  of  the  states  with  income  taxes. 

l.  Decrease  size  of  the  tax  brackets  from  $2,500  intervals  ($5,000 
for  married  couples)  to  $1,500  ($3,000  for  married  couples).  This 
would  increase  the  progression  of  the  income  tax  more  markedly. 

c.  Increase  the  rate  structure  to  a  maximum  of  15  percent.  Prior 
to  World  War  II,  California  personal  income  rates  progressed  from 
1  to  15  percent.  With  these  rates  restored,  a  married  couple  would  pay 
the  15  percent  rate  only  on  that  portion  of  income  over  $45,000  a 
year.  A  couple  with  two  children  may  deduct  $4,200  from  their  yearly 
income  to  determine  their  taxable  income  and  the  tax  is  then  1  percent 
on  the  first  $3,000  plus  2  percent  on  the  next  increment  of  $3,000  and 
so  on  until  the  15  percent  rate  is  reached.  The  15  percent  rate  applies 
only  to  the  last  increment  of  income.  It  should  be  noted  that  much  of 
the  increase  in  tax  liability  in  the  higher  brackets  would  be  passed  on 
to  the  federal  government  as  the  state  personal  income  tax  is  fully 
deductible. 

*  Colorado  imposed  a  cigarette  tax  on  July  1,  1964.  


'2  The  tax  applies  only  to  interest  and  dividends. 

13  Applies  to  commuters  only.  New  Jersey-New  York  area.  ,   ,  „•     i  »in         .vj  t„.,.,o„=«. 

"  In  addition  to  the  personal  exemptions,  the  following  tax  credits  are  granted:  femgle  persons,  $10;  married  taxpayers 

and  heads  of  households,  125.  , 

i»  An  arlditional  exemption  of  Jl.OOO  is  allowed  a  married  woman  with  separate  income.  u         u 

i«  A  credit  of  SI  is  allowed  for  each  $100  actually  contributed  by  the  taxpayer  as  partial  support  of  a  person  who  could 

qualify  (except  for  the  chief  support  requirement)  as  a  dependent.  The  credit  shall  not  exceed  m 
"  A  tax  credit  of  $12  is  allowed  for  each  taxpayer  or  spouse  who  has  reached  the  age  of  65.  A  blind  taxpayer  and  his 

spouse  fif  also  blind)  are  allowed  an  additional  $600  exemption  plus  a  tax  credit  ot  *1«  each. 
18  The  exemption  is  extended  to  dependents  over  the  age  of  21  if  their  income  is  less  than  $800  a  year  and  if  they  are 

»  Exempuin  for  ^nX'endentl  unmS  person  is  $1,000.  if  dependent  is  father,  mother,  son.  daughter,  sister  or 

brother. 
^  Single  person,  $218;  married  couple.  $405. 
SOURCE:  Tax  Overlapping  in  the  United  States  1964.  The  Advisory  Commission  on  Intergovernmental  Relations. 

Washington.  D.C.  Pg.  120. 
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TABLE  5 
State  Individual  Income  Taxes:  Personal  Exemptions,  January  1,  1964 


State 


Alabama. . 

Alaska 

Arizona 

Arkansas^. 
California. 


Colorado. 
Delaware- 
Georgia.. 
Hawaii. .- 
Idaho 


Indiana 

Iowa- 

Kansas 

Kentucky". 
Louisiana'- 


Maryland 

Massachusetts'". 

Minnesota^ 

Mississippi 

Missouri 


Montana 

New  Hampshire'^. 
New  Jersey '2 •  "... 

New  Mexico 

New  York" 


North  Carolina. 
North  Dakota.. 

Oklahoma 

Oregon 

South  Carolina.. 


Tennessee'- 

Utah 

Vermont 

Virginia 

West  Virginia. 
Wisconsin^ 


District  of  Columbia- 


Personal  exemption 


Single 


11,500 

600 

1,000 

17.50  (1,750) 

1,500 

750 
600 
1,500 
600 
600 

1,000 

15  (1,500) 

600 

20  (1,000) 

2,500  (50) 


2,000 

10  (833) 

5,000 

1,200 

600 
600 
600 
600 
600 

1,000 
600 

1,000 
600 


600 

500 

1,000 

600 

10  (435) 

1,000 


Married 
(joint  return) 


J3,000 

1,200 

2,000 

35  (3,250) 

3,000 

1,500 
1,200 
3,000 
1,200 
1,200 

«2,000 

30  (2,333) 

1,200 

40  (2,000) 

5,000  (100) 

1,600 

2,500-4,000 

30  (1,700) 

7,000 

2,400 

1,200 
600 
1,200 
1,200 
1,200 

152,000 
1,500 
2,000 
1.200 
1,600 


1,200 
1,000 
2,000 
1,200 
20  (870) 

2,000 


Additional  exemption  on  account  of- 


Dependents 


$300 

600 

600 

6  (300) 


750 
600 
600 
600 
600 

500 

7.50  (333) 

«600 

20  (1,000) 

6400  (8) 

9800 

qoo 

15  (514) 


6600 


6600 
6600 
6600 

300 

600 

500 

16600 


6600 

500 

"200 

6600 

10  (405) 

500 


$600 
1,000 


750 
600 
600 
3600 
600 

600 

515 

600 
20  (1,000) 


600 


600 


500 
600 
600 


500 


Blindnessi 


$600 
500 


600 

750 
600 
600 
5,000 
600 

500 

615 

600 
20  (1,000) 

n,ooo  (20) 

800 
2,000 


600 

"eoo' 

600 
600 

1,000 
600 


"600 


600 
500 
600 
600 


1  In  most  states  an  identical  exemption  is  allowed  for  a  spouse  if  she  meets  the  age  and  blindness  conditions.  In  Mass- 
achusetts the  deduction  is  allowed  against  business  income  only.  In  Hawaii  the  $5,000  blindness  deduction  is  allowed 
in  lieu  of  the  personal  exemption. 

2  Personal  exemptions  and  credits  for  dependents  are  allowed  in  the  form  of  tax  credits  which  are  deductible  from  an 
amount  of  tax.  With  respect  to  personal  exemptions,  the  sum  in  parentheses  is  the  exemption  equivalent  of  the  tax 
credit  assummg  that  the  exemption  is  deducted  from  the  lowest  brackets.  With  respect  to  the  dependency  exemp- 
tions, the  sum  in  parentheses  is  the  amount  by  which  the  first  dependent  raises  the  level  at  which  a  married  person 
or  head  of  family  becomes  taxable. 

'  Individuals  establishing  residence  in  Hawaii  after  the  age  of  65  are  subject  to  tax  on  income  from  Hawaii  sources  only 
(the  tax  is  imposed  on  the  entire  taxable  income  of  resident  individuals,  estates,  and  trusts). 

^  Each  spouse  is  entitled  to  the  lesser  of  $1,000  or  adjusted  gross  income. 

6  Single  person,  $833;  married  couple,  $1,167. 

6  The  exemption  is  allowed  for  students  regardless  of  age  or  income. 

'  The  exemptions  and  credits  for  dependents  are  deductible  from  the  lowest  income  bracket  and  are  equivalent  to  the 
tax  credits  shown  in  parentheses. 

8  An  identical  exemption  is  allowed  for  a  spouse  or  for  a  dependent. 

9  The  exemption  is  allowed  for  students  regardless  of  age  or  income,  and  an  additional  credit  of  $800  is  allowed  for 
each  dependent  65  years  of  age  or  over. 

1"  The  exemptions  shown  are  those  allowed  against  business  income,  including  salaries  and  wages:  a  specific  exemption 
of  $2,000  for  each  taxpayer.  In  addition,  a  dependency  exemption  of  $500  is  allowed  for  a  dependent  spouse  who  has 
income  from  all  sources  of  less  than  $2,000.  In  the  case  of  a  joint  return,  the  e.\emption  is  the  smaller  of  (1)  $4,000  or 
(2)  $2,000,  plus  the  income  of  the  spouse  having  the  smaller  income.  For  nonbusiness  income  (annuities,  interest,  and 
dividends)  the  exemption  is  the  smaller  of  (1)  $1,000  or  (2)  the  unused  portion  of  the  exemption  applicable  to  business 
income.  Married  persons  must  file  a  joint  return  in  order  to  obtain  any  nonbusiness  income  exemption.  If  a  single 
person,  or  either  party  to  a  joint  return,  is  65  years  of  age,  the  maximum  Exemption  is  increased  from  11,000  to  $1,500. 
No  exemption  is  allowed  against  nonbusiness  income  if  income  from  all  sources  for  a  single  person  exceeds  $5,000  and 
for  a  married  person  exceeds  $7,500. 

'1  An  additional  tax  credit  of  $10  for  single  persons  and  $15  each  for  taxpayer  and  spouse  is  allowed  for  persons  65 
years  of  age  or  over  and  for  blind  persons. 
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TABLE  6 
State  Individual  Income  Taxes:  Rates,  January  1,  1964 


State 


Alabama, 


Alaska. 


Arizona'. 


Net  income  after 
personal  exemption 


First  Sl.OOO 

$1,001-$3,000 

$3,001-$5,O0O 

Over  $5,000 

First  $2,000 

$2,001-$4,000 

$4,001-16,000 

$6,001-$8,000 

$8,001-$10,000 

$10,001-$12,000..., 
$12,001-$14,000... 
$14,001-$16,000-.. 
$16,001-$18,000-. 
$18,001-$20,000... 
$20,001-$22,000-.. 
$22,001-$26,000... 
$26,001-$32,000._. 
$32,001-$38,000-.. 
$38,001-$44,000-.. 
$44,001-$50,000... 
$50,001-$60,000-.. 
S60,001-$70,000..- 
$70,001-$80,000._. 
$80,001-$90,000_.- 
$90,001-$100,000.. 
$100,001-S150,000. 
$150,001- $200,000. 

Over  $200,000 

First  $1,000 

$1,001-$2,000 

$2,001-$3,000 

$3,001-$4,000 

$4,001-15,000 

$5,001-$6,000 

$6,001-$7,000 

Over  $7,000 

Arkansas First  $3,000 

$3,001-$6,000 

$6,001-$11,000 

$ll,001-$25,000... 

Over  $25,000 

California^ First  $2,500 

$2,50145,000 

$5,001-$7,500 

$7,501-$10,000-... 
$10,001-$12,500... 
$12,.501-$15,000_.. 

Over  $15,000 

Colorado First  $1,000 

$1,001-$2,000 

$2,001-$3,000 

$3,001-$4,000 

$4,001-$5,000 

$5,001-$6,000 

$6,001-$7,000 

$7,001-$8,000 

$8,001-$9,000 

$9,001-$10,000-... 

Over  $10,000 

Delaware.. First  $1,000 

$l,001-?2,000 

$2,001-$3,000 

$3,001-$4,000 

$4,001-$5,000 

$5,001-$6,000 

$6,001-$8,000 

$8,001-$30,000-.., 
$30,001-150,000.. 
$50,0(ll-$100,000. 
Over  $100,000.... 

Georgia First  $1,000 

$l,001-$3,000 

$3,001-$5,O00 

$5,001-17,000.... 
$7,001-$10,000... 

Over  $10,000 

See  footnotes  at  end  of  table. 


Rate 
(percent) 


1.5 
3 

4.5 
5 

3.2 
3.52 
4.16 
4.80 
5.44 
6.08 
6.88 
7.52 
8.00 
8.48 
8.96 
9.44 
9.92 
10.40 
11.04 
11.52 
12.00 
12.48 
12.96 
13.44 
13.92 
14.24 
14.40 
14.56 

1 

1.5 

2 

2.5 

3 

3.5 

4 

4.5 

1 

2 

3 

4 

5 

1 

2 

3 

4 

5 

6 

7 

3 

3.5 

4 

4.5 

5 

5.5 

6 

6.5 

7 

7.5 

8 

1.5 

2 

3 

4 

5 

6 

7 


Federal 
tax  de- 
ductible 


Standard 
deduc- 
tion 
allowed' 


Special  rates  or  features 


The  income  brackets  are  for 
single  persons,  and  married 
couples  filing  separate  re- 
turns. The  size  of  brackets  is 
double  for  married  couples 
filing  joint  returns. 


X' 


Surtax  on  income  from  intan- 
gibles in  excess  of  $5,000,  2 
percent.  Beginning  mth  tax 
year  1963,  taxpayers  are 
allowed  a  credit  equal  to  14 
of  1  percent  of  net  taxable 
income  on  the  first  $9000  of 
taxable  income. 
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TABLE  6— Continued 
State  individual  Income  Taxes:  Rates,  January  1,  1964 


State 


Hawaii*. 


Idaho'. 


Indiana. 


Iowa. 


Kansas. 


Kentucky. 


Minnesota. 


Mississippi. 


Net  income  after 
personal  exemption 


Louisiana^ 

Maryland 

Massachusetts^ 


First  $500.. 

$501-$1,000 

$l,001-$2,000-.. 

$2,001-15,000 

$5,001-$10,000 

$10,001-120,000 

$2O,001-?3O,00O. 

Over  $30,000. 

First  $1,000 

$1,001-$2,000_. 

$2,001-$3,000... 

$3,001-$4,000 

$4,001-$5,000 

Over  $5,000 

Adjusted  gross  income 


First  $1,000 

$1,001-$2,000 

$2,001-$.3,000 

$3,001-$4,000 

Over  $4,000 

First  $2,000 

$2,001-$3,000.. 

$3,001-$5,000 

$5,001-$7,000 

Over  $7,000 

First  $3,000 

$3,001-$4,000 

$4,D01-$5,000 

$5,001-$8,000 

Over  $8,000 

First  $10,000 

$10,001-$50,000 

Over  $50,000 

Ordinarj'  i  neome 

Investment  income: 

First  $500 

Balance 

Earned  income  and  busi- 
ness income 

Interest  and  dividends, 
capital  gains  on  intan- 
gibles  

Annuities 


Rate 

(percent) 


First  $500 

$501-$1,000.... 
$1,001-S2,000_. 
$2,001-83,000.. 
$3,001-84,000.. 
$4,001-$5,000.. 
$5,001-$7,000... 
$7,001-$9,000__. 
$9,001-$12,500-. 
$12,501-$20,000 
Over  $20.000... 

First  $5,000 

$5,001-$10,000.. 
Over  $10,000... 


3 

3.5 
4 
5 


3.4 
5.5 
7.2 
8.25 
9.35 
10.5 
2 


0.75 

1.5 

2.25 

3 

3.75 

1.5 

2.5 

3 

4 

5.5 

2 

3 

4 

5 

6 

2 

4 


3.075 


7.38 
1.845 


1 

1.5 
2.5 
3.5 
4.5 
5.5 
6.5 
7.5 
8.5 
9.5 
10.5 

2 
3 
4 


Federal 
tax  de- 
ductible 


Standard 
deduc- 
tion 
allowed' 


X5 


See  footnotes  at  end  of  table. 


Special  rates  or  features 


Alternative  tax  on  capital  gains: 
Deduct  50  per  cent  of  capital 
gains  and  pay  an  additional  3 
percent  on  such  gains.  The  in- 
come classes  reported  are  for 
individuals  and  heads  of 
households.  For  joint  returns 
the  rates  shown  apply  to  in- 
come classes  twice  as  large. 

A  $10  filing  fee  is  imposed  on 
each  return. 


A  $6  tax  credit  is  allowed  each 
taxpayer  and  each  dependent 
for  salas  tax  paid  on  food  and 
prescription  drugs. 


The  income  classes  reported  are 
for  individuals  and  heads  of 
households.  For  joint  returns 
the  rates  shown  apply  to  in- 
come classes  twice  as  large. 


Rate  on  ordinary  income  in- 
creased to  4  percent,  effective 
January  1,  1965. 


Rates  include  the  following 
additional  taxes:  3  percent 
permanent  surtax  on  all 
types  of  income;  and,  through 
June  30,  1965,  20-percent  sur- 
tax on  all  types  of  income,  1 
percent  on  earned  and  busi- 
ness income,  and  3  percent  on 
capital  gains  on  intangibles. 

A  15-percent  surtax  for  taxable 
years  starting  before  1965. 
There  is  an  additional  tax  of 
1  percent  on  the  first  $1,000 
or  fraction  thereof  of  ad- 
justed gross  income  where  net 
income  tax  plus  surtax  does 
not  exceed  $10.  This  addi- 
tional tax  shall  not,  however, 
be  applied  to  increase  the 
total  taxes  payable  by  such 
persons  to  more  than  $10. 

The  maximum  rate  for  later 
years  will  be:  1965,  3.5  on 
income  in  excess  of  $10,000; 
1966  and  after,  3  on  income 
in  excess  of  $5,000. 
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TABLE  6— Continued 
State  Individual  Income  Taxes:  Rates,  January  1,  1964 


State 


Missouri. 


Montana. 


New  Hampshire. 
New  Jersey 


New  Mexico^  *. 


New  York. 


North  Carolina. 


North  Dakota. 


Oklahoma*. 


Oregon 


Net  income  after 
personal  exemption 


First  $1.000.._- 
5t1,nn]-$2,O0O.. 
$2,001-?3,000_- 
$3,001-$.5,000.. 
S5,n01-S7,000- 
$7,001-$9.000__ 
Over  $9,000__.. 


First  $1,000 

$l,001-$2,000 

$2,001-$3,000 

S3,001-?5,000 

$5,001-$7.000 

Over  17,000 

Interest    and    dividends 
(excluding  interest  on 

savings  deposits) 

First  Sl',000 

?1,001-$3,000 

$3,001-15,000 

$5,001-$7,000 

$7,001-$9,000 

$9,001-$11,000 

$11,001-$13,000 

$13,001-515,000 

Over  $15,000 

First  $10,000 

810,001-$20,000 

$20,001-$100,000 

Over  $100,000 


Rate 
(percent) 


First  $1,000 

$1,001-$3,000.._ 
$3,001-$5,000_.. 
$5,001-87,000.. - 
$7,001-89,000. _. 
$9,001-$ll,000-_ 
$11,001-$13,000- 
$13,001-$15,000. 
Over  $15,000.... 


First  $2,000...., 
$2,001-$4,000.. 
$4,001-86,000.. 
8fi,001-$10.000. 
Over  $10,000... 
First  83,000.-.. 
83,001-84,000.. 
$4,001-85,000.. 
$5,001-86,000.. 
$6,001-$8,000-. 
88,001-815,000. 
Over  $15,000... 
First  $1,500.... 
81,501-83,000.. 
$3,001-84,500.. 
$4,501-86,000.. 
$6,001-87,.500.. 
Over  $7,500.... 

First  $.500 

$.501-81,000.... 
81,001-81,.500.. 
$1,501-82,000.. 
$2,001-84,000.. 
$4,001-88,000.. 
Over  88,000.... 

See  footnotes  at  end  of  table. 


1 

1.5 

2 

2.5 

3 

3.5 

4 


4.25 

2 

3 

4 
5 
6 

7 


10 
1.5 
3.0 
4.5 


3 

4 

5 

6 

7 

1 

2 

3 

5 

7.5 
10 
11 

1 

2 

3 

4 

5 

6 

3 

4 

5 

6 

7 

9 

9.5 


Federal 
tax  de- 
ductible 


Standard 
deduc- 
tion 
allowed' 


Special  rates  or  features 


The  rates  apply  to  total  income, 
not  merely  to  the  portion  of 
income  falling  within  a  given 
bracket,  but  as  a  result  of  the 
following  tax  credits,  the 
schedule  in  effect  is  a  bracket 
rate  schedule: 

$1,001-$2,000,  $5 

82,001-83,000,  815 

83,001-85,000,  $30 

$5,001-87,000,  855 

$7,001-89,000,  $90 

Over  89,000,  8135 


Tax  applies  to  commuters  only. 
New  Jersey-New  York  area. 


Net  income  (of  married  taxpayer 
filing  joint  return  and  single 
taxpayer  with  one  or  more 
dependents)  under  $1,500 
nontaxable. 

Capital  gains  treatment  is  simi- 
lar to  that  provided  under 
Federal  law. 

Income  from  unincorporated 
business  is  taxed  at  4  percent. 
The  following  credit  is  al- 
lowed: 

//  tax  is—      Credit  is — 
$100  or  less. .Full  amount 

of  tax. 
$100-$200.. -Difference     be- 
tween 8200 
and  amount 
of  tax. 
$200  or  more  No  credit. 


The  income  classes  reported 
are  for  individuals  and  heads 
of  households.  For  joint  re- 
turns the  rates  shown  apply 
to  income  classes  twice  as 
large. 

The  income  classes  reported  are 
for  individuals  and  heads  of 
households.  For  joint  returns 
the  rates  shown  appb'  to  in- 
come classes  twice  as  large. 
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TABLE  6— Continued 
State  Individual  Income  Taxes:  Rates,  January  1,  1964 


State 

Net  income  after 
personal  exemption 

Rate 

(percent) 

Federal 
tax  de- 
ductible 

Standard 
deduc- 
tion 
allowedi 

Special  rates  or  features 

South  Carolina 

First  $2,000 

2 
3 
4 
5 

6 
7 
6 

1 
2 
3 
4 
5 
2 
4 
6 

7.5 
2 
3 
5 

1.2 
1.3 
1.6 
1.8 
2.0 
2.3 
2.6 
2.8 
3.0 
3.1 
3.4 
3.5 
3.7 
3.9 
4.1 
4.3 
4.5 
4.7 
4.9 
5.0 
5.2 
5.3 
5.4 
5.5 
2.3 
2.55 
2.8 
3.8 
4.3 
4.8 
5.3 
6.3 
6.8 
7.3 
7.8 
8.3 
8.8 
9.3 
9.9 
10.0 
2.5 
3 

3.5 
4 

4.5 
5 

X6 

X 

X 

X 

X 

X 

X 

X 
X 

$2,001-$4,000 

S4,001-$fi.000 

16.001-18,000        

$8,001-?10,000 

Over  JIO.OOO 

Interest  and  dividends 

First  $1,000 

Dividends    from     corporations 
having  at  least  75  percent  of 
their  property  subject  to  the 
Tennessee    ad    valorem    tax 
are  taxed  at  4  percent. 

Utah 

Sl,001-$2,000 

$2,001-$3.000 

$3,00]-$4,000 

Over  $4,000 

First  $1,000  _..     

The  rates  are  subject  to  redue- 

$1,001-$3,000 

Virginia 

$3,001-$5,000 

Over  $5,000 

First  13,000 

plus  in  the  general  fund. 

$3,001-$5,000 

Over  $5,000 

West  Virginia 

First  $2,000      - 

$2,001-14,000 

$4,001-$6,000 

hou.seholds.  For  joint  returns 
the    rates    shown    apply    to 
income  classes  twice  as  large. 

$6,001-$8,000 

$8,001-$10.000 

$10,001-812,000 

$12,oni-$14,000 

$14,001-$16,000        -  . 

$16,001-$18,000 

$18,001-$20,000 

S20,001-$22,000 

$22,001-$26,000 

$26,001-$32,000 

$32.001-$3S,000 

$38,001-844,000        

?44,001-$50,000 

$50,001-$60,000 

$60,001-$70,000 

$70,001-$80,000 

$80,001-890,000 

$90,001-$100,000 

$100,001-$150,000 

$150,001-8200,000 

Over  $200,000 

Wisconsin*" 

First  $1,000 

$l,001-$2,000 

S2,001-S3,000 

$3,001-$4,000 

$4,001-$5,000 

$5,001-$6,000 

$6,001-$7,000 

$7,001-58,000 

$8,001-$9.000 

$9,00]-$i0,000 

$10,001-511,000 

$11,001-$12,000 

$12,001-$13,000 

$13,001-814,000 

$14,001-515,000 

Over  $15,000 

District  of  Columbia 

First  $5,000 

$5,001-510,000 

business  is  taxed  at  5  percent. 

$10,001-$15,000    _ 

$15,001-$20,000 

$20,001-$25,000 

Over  $25,000 

1  Varies  on  single  and  joint  returns  from  $250  to  $1,000. 

2  Community  property  state  in  which,  in  general,  }i  the  community  income  is  taxable  to  each  spouse. 
'  Limited  to  $300  for  single  persons  and  $600  for  married  persons  filing  joint  returns. 

*  Allows  deduction  of  state  individual  income  tax  itself  in  computing  state  tax  liability. 
^  Limited  to  taxes  paid  on  professional  or  business  income. 

*  Limited  to  $500  per  taxpayer. 

SOURCE:  Advisory  Commission  on  Intergovernmental  Relations,  Tax  Overlapping  in  the  United  States,  1964.  Pp.  122- 
126. 
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d.  In  addition  to  changes  in  the  rate  strncture,  the  method  of  collection 
of  the  state  income  tax  was  to  be  changed.  Beginning  on  January  1, 
1966,  Californians  would  have  started  paying  state  income  taxes  on  a 
pay-as-you-earn  basis— similar  to  the  present  method  of  paying  federal 
income  taxes.  Employers  would  withhold  state  income  taxes  from 
wages  and  persons  who  expected  that  their  income  tax  would  exceed 
the  amounts  withheld  by  more  than  $40  would  be  required  to  file 
declarations  of  estimated  tax.  By  adopting  this  collection  method,  taxes 
would  be  received  from  many  people  who  owe  the  state  income  taxes 
but  do  not  pay.  Farmers,  fishermen,  some  retired  persons,  military 
personnel,  newsboys  and  certain  others  would  be  exempt  from  the 
withholding  feature. 

The  change  to  a  pay-as-you-earn  system  of  collection  would  be  ac- 
companied by  a  full  100  percent  forgiveness  of  all  1965  taxes  that 
were  owed  the  state  and  would  be  due  in  1966  (except  for  capital 
gains  and  trust  income).  This  means  that  none  of  the  money  Cali- 
fornians earned  in  1965  would  be  subject  to  income  taxation  by  the 
state.  Even  those  exempt  from  withholding  would  be  eligible  for  100 
percent  forgiveness.  The  state  would  lose  $200  million  in  revenue  in 
the  fiscal  year  1965-66  as  a  result  of  the  forgiveness  of  1965  income 
taxes;  however,  beginning  in  1966-67  and  without  changing  rates 
the  general  fund  would  receive  more  than  $65  million  in  new  money 
primarily  due  to  the  pickup  from  those  now  evading  the  tax  and  from 
those  who  leave  the  state  without  paying  and  by  attaching  the  rate 
structure  to  the  growth  in  the  tax  base  in  the  year  the  growth  occurs. 
Under  the  present  method  of  collecting  the  state  income  tax,  there 
is  a  lag  of  from  3^  to  15|  months  between  the  time  the  income  is  earned 
and  the  time  the  tax  on  that  income  is  due.  It  takes  another  two  years 
using  the  most  up-to-date  methods  and  equipment  to  ascertain  who 
is  a  delinquent  taxpayer  and  almost  2^  million  persons  will  have  left 
the  state  in  this  time  period.  Many  avoid  the  state  income  tax  by  not 
being  here  when  it  comes  time  to  file  the  tax  return,  or  by  not  paying 
the  tax  in  anticipation  of  leaving  California.  This  problem  would  be 
aggravated  by  the  shifting  of  defense  contracts  to  other  states,  with 
the  consequent  departure  of  well-paid  technical  and  professional  per- 
sons. 

Withholding  also  educates  new  residents  to  their  California  income 
tax  responsibilities  and  helps  prevent  initial  tax  delinquency  on  their 
part.  Some  of  these  people  come  from  states  which  do  not  levy  an 
income  tax  and  they  are  not  aware  that  California  imposes  such  a  levy. 
The  argument  has  been  made  that  mthholding  reduces  the  ''tax 
consciousness"  of  the  taxpayer,  and  with  it  goes  his  concern  for 
efficiency  and  economy  in  government.  Those  holding  this  opinion 
further  contend  that  paying  taxes  should  be  painful  rather  than  eas}^— 
that  taxpaying  should  be  like  pulling  teeth— only  without  an  anes- 
thethic.  There  is  a  difference  of  opinion  among  economists  as  to  whether 
taxes  should  be  painful  or  be  collected  with  the  ease  of  convenience  to 
the  taxpayer. 

Adam  Smith,  one  of  the  giants  of  the  free  market  economists,  states 
on  this  point:  "Every  tax  ought  to  be  levied  at  the  time,  or  in  the 
manner  in  which  it  is  most  likely  to  be  convenient  for  the  contributor 
to  pay  it." 
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TABLE  7 

Withholding  States  in  Order  of  the  Effective  Date  of  Withholding 
and  the  Extent  of  Forgiveness 


The  state 


Effective  date  of  withholding 


Oregon.. 

Alaska' 

Delaware^ 

Vermont 

Arizona 

Colorado 

Kentucky 

Idaho 

Man-land 

Montana 

Alabama 

District  of  Columbia 

Indiana. i  1957 

Hawaii' 

Massachusetts. 

New  York^ 

Utah 

North  Carolina 
South  Carolina. 

Georgia 

Louisiana 

West  Virginia.. 

Missouri 

Oklahoma 

New  Mexico. -. 

Minnesota 

Wisconsin^ 

Virginia '  l'i63 

North  Dakota' '  1965 


1948— January  1 

1949— January  1 

1949— July  1 

1951— July  1 

1954— Julv  1 

1954— Julv  1 

1954— July  1 

1955— Julv  1 —  .. 

1955— Julv  1 

1955— July  1 

1956 — January  1 

1956— October  1 

July  1 

1958— January  1 

1959— February  15 

1959— April  1 

1959— J'Jy  1 

1960— January  1 

1960— January  1 

1960— May  1 

1961— January  1 

1961— April  1 

1961— July  1 

1961— July  1 

1961— July  1 

1961— October  1 

1962— February 

January  1 

October  31  tif  approved). 


Degree  of  forgiveness 


Arkansas !  1966— Januarj'  1. 

Iowa '■  1986— Januarj'  1_ 


None. 

Not  applicable.2 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

50%  of  1956  liabilities. 

None. 

None. 

None. 

Most  1958  liabilities. 

None. 

None. 

None. 

None. 

None. 

Not  applicable.2 

None. 

None. 

None. 

Roughly  75%  of  1961  liabilities. 

65%  of  1961  liabilities. 

None. 

None. 

None. 

None. 


>  A  territorj'  when  withholding  introduced. 

2  Withholding  introduced  ?im  Jtaneously  with  state  income  tax. 

3  Delaware  suspended  withhcliing  on  liecember  31,  1950  and  resumed  it  on  July  1,  1953. 
*  -AH  liabilities  except  those  on  trusts,  estates,  and  capital  gains  were  forgiven. 

'  With  the  exception  of  tax  on  capital  gains. 

« Subject  to  referendum.  ^,    .      ,  ^      ,,■•....       \- 

SOURCE:  National  Tax  Journal,  Volume  XVII,  No.  4,  December  1964,  pg.  404;  National  Tax  Administrators  News, 
Vol.  29,  No.  6,  June  1965;  and  information  supplied  by  revenue  departments  of  various  states. 

Some  would  argue  that  withholding  actually  increases  awareness.  Each 
time  the  wage  earner  receives  his  paycheck — often  52  times  a  year — 
he  is  aware  that  deductions  for  income  taxes  have  been  made.  Each 
time  the  taxpayer  files  and  pays  his  declaration  of  estimated  tax,  he 
is  aware  of  the  income  tax.  And  finally,  when  he  files  his  income  tax 
return  he  is  made  aware  of  the  total  amount  of  his  tax  liability. 
Tax  payments  are  not  similarly  summarized  for  the  individual  who 
pays  general  sales  taxes,  gasoline  taxes  or  other  excises. 

The  pay-as-you-earn  system  does  not  decrease  tax  consciousness.^  It 
does  make  it  easier  for  the  taxpayer  to  pay  what  he  owes  by  creating 
a  reserve  from  which  to  pay  his  tax.  It  spreads  out  his  payments  in 
the  form  of  interest-free  installments,  thus  removing  the  need  to  bor- 
row funds  to  meet  his  liability. 

Often  the  taxpayer  must  borrow  in  order  to  fulfill  his  liability  or  he 
may  not  remit  the  amount  due  with  his  return.  In  1964,  more  than 
200,000  returns  were  received  without  remittances.  Of  this  number,  over 
188,000  were  from  taxpayers  with  incomes  below  $14,000  and  these 
persons  were  required  to  pay  interest  to  the  state  when  they  finally 
paid  their  tax. 

Pay-as-you-earn  also  improves  taxpayer  morale,  since  the  honest 
taxpayer  knows  that  those  who  would  evade  the  tax  are  also  paying 
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their  fair  share  of  the  cost  of  government.  Better  morale  means  im- 
provement in  voluntary  compliance  as  the  taxpayer  includes  income 
from  all  sources  Avhen  he  files  his  return.  States  that  have  adopted 
withholding  report  little,  if  any  taxpayer  opposition.  Many  states,  in 
fact,  report  taxpayer  satisfaction,  something  that  no  other  collection 
method  has  been  able  to  accomplish. 

The  most  valid  argument  against  the  adoption  of  withholding  is  that 
the  employer  becomes  a  tax  collector.  The  rebuttal  is  to  point  out  that 
he  is  already  the  collecting  agent  for  other  taxes  and  services,  many 
of  which  he  does  voluntarily.  Payroll  deductions  may  add  something 
to  employer  expenses;  however,  it  is  not  a  large  amount.  The  study  of 
this  subject  most  frequently  referred  to  was  done  by  Professor  Lewis 
G.  Kahn  of  Hamline  University  regarding  the  administration  of  local 
income  taxes  for  four  Pennsylvania  cities.  He  contacted  22  firms.  Of  the 
16  which  responded,  9  reported  that  the  cost  of  withholding  was  negli- 
gible, and  6  gave  information  which  indicated  that  the  weighted  aver- 
age cost  of  withholding  per  employee  was  26  cents  per  year.  Conversa- 
tion with  employers  large  and  small  in  income  tax  cities  of  other  states 
led  Professor  Kahn  to  the  conclusion  that  the  cost  of  withholding  local 
income  taxes  is  negligible. 

The  burden  of  a  state  income  tax  withholding  system  can  be  said 
to  be  marginal  in  any  case,  since  it  is  only  one  of  the  many  payroll 
deductions  (including  United  Crusade,  union  dues,  etc.)  usually  re- 
quired. The  cost  of  withholding  is  a  business  expense  to  the  employer, 
and  as  such  is  fully  deductible  in  arriving  at  taxable  income. 

It  must  be  emphasized,  too,  that  under  AB  2270  employers  would 
remit  quarterly  the  amounts  they  withheld.  Thus,  employers  would  have 
the  interest-free  use  of  these  funds  for  an  average  of  two  months  be- 
fore they  remit  it  to  the  state. 

As  of  June  1965,  30  of  the  33  states  taxing  personal  income  collected, 
or  will  shortly  collect  the  tax  by  withholding.  Only  one.  New  York, 
granted  100  percent  forgiveness  when  withholding  was  instituted. 

('.  Reforms  in  the  Personal  Income  Tax 

In  the  committee's  interim  report.  Part  3,  Conformity  of  State  Per- 
so7ial  Income  Tax  Laws,  there  were  suggestions  for  more  uniformity  of 
deductions  and  exemptions  in  the  state  personal  income  tax  law  so  that 
it  would  then  parallel  the  Federal  Internal  Revenue  Code.  Six  of  these 
suggestions  were  included  among  the  provisions  of  AB  2270. 

1.  Annuities  Under  Life  Expectancy  Bule 

Under  present  law  a  person  who  receives  payments  from  an  annuity 
contract  is  subject  to  an  annual  tax  on  payments  (up  to  3  percent 
of  the  purchase  price)  until  the  amount  of  the  exempt  payments  equals 
the  purchase  price  of  the  annuity.  From  that  time  all  the  payments  are 
fully  taxable.  The  amendment  proposed  in  AB  2270  would  conform 
California  tax  law  to  federal  rules  which  allow  a  standard  exemption 
on  all  payments  received.  The  tax  liablility  would  be  the  same  in  all 
years,  not  increasing  in  later  years  as  they  do  under  the  3  percent 
rule.  The  standard  exemption  would  have  been  determined  for  each 
annuity  by  the  size  of  the  payment  and  adjusted  for  the  actuarial  life 
of  the  annuity. 
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2.  Foster  Children  Deduction 

Foster  parents  would  have  been  allowed  to  deduct  the  $600  per- 
sonal exemption  for  any  foster  children  under  their  care  as  they  now 
claim  each  of  their  own  children  or  other  dependents. 

3.  Charitahle  Contri'bvtions  Deduction 

The  maximum  charitable  contribution  was  raised  from  20  percent  to 
30  percent  of  a  taxpayers'  adjusted  gross  income  if  the  extra  10  per- 
cent were  contributed  to  a  church,  school  or  hospital. 

•i.  Foreign  Student  Deduction 

Taxpayers  would  also  be  permitted  to  deduct  $50  per  month  ($600 
per  year  prorated)  for  each  month  that  they  maintain  a  student  under 
a  program  sponsored  by  charitable  organizations. 

5.  Medical  Deduction 

The  maximum  medical  expense  deductions  were  raised  to  conform  to 
federal  statute. 

Proposed  hy 
Taxpayer  Existing  law  AB  2270 

Single  or  married  filing  separately $1,250  $10,000 

Joint  or  head  of  household 2,500  20,000 

Over  65  and  disabled 15,000  20,000 

Married  couple  (both  over  65  and  disabled)  30,000  40,000 

It  should  be  kept  in  mind  that  these  are  not  automatic  deductions 
for  all  taxpayers ;  they  are  medical  expense  deductions  and  represent  a 
like  amount  already  spent  by  the  taxpayer  for  medical  care. 

6.  Capital  Gains  at  Death 

One  further  reform  proposed  by  AB  2270  was  in  the  treatment  of 
capital  gains  at  death.  The  bill  would  have  imposed  a  tax  at  capital 
gains  rates  on  all  net  gains  accrued  on  capital  assets  up  to  the  time 
of  transfer  at  death.  Under  the  present  law,  at  the  time  of  death 
property  takes  on  a  basis  equivalent  to  market  value,  and  any  appre- 
ciation in  value  that  occurred  in  the  hands  of  the  decedent  is  forever 
forgotten  as  far  as  the  capital  gains  tax  is  concerned.  The  property  at 
its  new  value  is  subject  to  the  federal  estate  tax  and  the  state  inher- 
itance tax  but  in  view  of  the  many  exemptions  and  deductions  in  both 
of  these  taxes  a  particular  capital  gain  may  escape  all  taxation.  In 
this  case  the  transfer  may  escape  all  taxation  since -the  capital  f'?in 
will  escape,  and  the  higher  rate  personal  income  tax  will  not  apply. 
To  eliminate  this  inequity  x\B  2270  proposed  that  the  capital  gains  tax 
rate  apply  to  the  net  gain  on  the  asset  between  the  time  it  was  origi- 
nally acquired  and  the  date  of  transfer.  The  California  Personal  In- 
come Tax  Law  provides  a  capital  gains  rate  at  50  percent  of  the  rate 
applied  to  normal  income.  In  most  cases  where  the  captial  gains  tax 
would  apply  the  income  tax  rate  would  be  7  percent  so  the  captial 
gains  rate  would  be  only  3-|  percent.  As  an  example,  let  us  cite  two 
illustrations.  In  one  case  a  man  owns  500  shares  of  General  Motors 
bought  at  $10  a  share.  He  sells  them  at  $50  a  share  and  receives  $25,- 
000.  He  pays  a  capital  gains  tax  on  the  $40  a  share  increase  in  value  of 
the  stock.  Then  immediately  after  selling  the  stock  he  dies.  He  is  also 
taxed  on  the  $25,000  in  cash  in  the   estate.   In  another  situation  a 
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man  buys  50  shares  of  General  Motors  at  $10  a  share  but  does  not  sell. 
He  dies  when  the  General  Motors  stock  is  worth  $50  a  share.  His  bene- 
ficiary will  pay  an  inheritance  tax  on  the  value  of  the  stock,  $25,000. 
Immediately  upon  receiving  the  stock  his  beneficiary  sells  the  stock  for 
$50  a  share.  He  will  pay  no  capital  gains  tax  whatsoever.  In  this  illustra- 
tion, the  second  taxpayer  has  an  advantage  over  the  first  one. 

3.  Bank  and  Corporation  Tax 

To  compensate  for  a  loss  in  the  bank  and  corporation  tax  revenues 
as  a  result  of  the  elimination  of  business  personal  property  from  the 
tax  base,  this  tax  rate  would  have  been  raised  one-half  of  1  percent — 
from  5^  percent  to  6  percent.  This  would  add  approximately  $30  mil- 
lion in  revenue  to  the  general  fund. 

Adoption  of  the  reforms  in  the  Bank  and  Corporation  tax  law  de- 
scribed below  would  have  resulted  in  a  large  revenue  loss  in  1965-66 
and  a  small  gain  thereafter. 

a.  Allocation  of  Income  of  Multistat e  Corporations 

The  major  portion  of  California's  corporation  franchise  tax  is  paid 
by  corporations  operating  in  two  or  more  states.  In  levying  the  tax  on 
multistate  corporations,  the  Franchise  Tax  Board  must  determine  the 
net  income  of  the  corporation  derived  from  or  attributable  to  sources 
within  the  state.  A  problem  results  when  other  states  also  tax  the  net 
income  of  these  same  corporations  often  using  different  methods  of  allo- 
cating net  income  to  their  state.  A  recent  Congressional  investigation  of 
this  problem  concluded  that  the  present  situation  is  chaotic. 

To  preclude  the  need  for  Congressional  action,  the  states  are  attempt- 
ing to  adopt  a  proposed  uniform  standard.  AB  2270  amended  the  Bank 
and  Corporation  Tax  Law  to  adopt  the  principles  of  the  Uniform 
Division  of  Income  for  Tax  Purposes  Act  which  was  approved  by  the 
National  Conference  of  Commissioners  on  Uniform  State  Laws  in  1957. 
A  number  of  the  provisions  in  AB  2270  dealing  with  acceleration  were 
technical  or  would  have  the  effect  of  putting  into  the  law  what  are  al- 
ready existing  administratively  established  practices  in  California  and 
would  therefore  have  no  effect  on  revenues.  Major  changes  which  would 
have  had  substantive  effect  were  these : 

Existing  law  provides  that  the  formula  for  allocating  income  among 
the  various  states  will  be  based  upon  sales,  purchases,  manufacturing 
expenses,  payroll,  value  and  situs  of  tangible  property  or  by  reference 
to  any  other  factors  or  method  which  would  fairly  determine  the  al- 
location. This  bill  makes  changes  in  the  formula,  described  below,  in 
the  allocation  factor  relating  to  sales. 

Currently  the  administratively  adopted  guidelines  for  allocating 
sales  provides  that  sales  are  to  be  attributed  to  various  states  on  the 
basis  of  sales  activity  in  the  states.  Under  the  changes  in  the  bill,  sales 
would  be  allocated  on  the  basis  of  the  state  of  delivery  rather  than 
sales  activity. 

The  existing  guidelines  contain  special  provisions  for  allocating  sales 
made  to  the  United  States  Government  because  such  sales  usually  in- 
volve sales  activity  in  two  or  more  states.  Under  the  changes  in  the 
bill,  all  such  sales  would  be  allocated  to  the  state  from  which  the  items 
were  shipped.  The  Franchise  Tax  Board  estimates  the  changes  pro- 
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posed  in  the  bill  would  result  in  an  increase  in  revenues  of  $3  million 
per  year,  most  of  which  would  be  attributable  to  the  provisions  apply- 
ing to  sales  to  the  United  States  Government. 

Currently  property  owned  by  a  taxpayer  is  included  as  one  of  the 
factors  in  the  income  allocation  formula,  but  rented  property  is  not. 
This  bill  provided  that  rented  property  be  included  in  the  allocation 
formula  and  gave  a  method  for  establishing  the  value  of  rented  prop- 
erty for  this  purpose. 

Payrolls  are  currently  apportioned  to  the  state  in  which  the  personal 
services  are  rendered.  In  instances  where  employees  work  in  more  than 
one  state,  such  as  those  operating  transportation  equipment,  the  costs 
are  apportioned  on  a  mileage  or  similar  basis.  Under  this  bill  it  is 
expected  that  such  personal  service  costs  would  have  been  allocated 
entirely  to  the  state  in  which  the  employee  is  normally  considered 
to  have  his  base  of  operations. 

The  provisions  of  the  bill  which  affected  computation  of  the  taxes 
would  apply  to  income  or  taxable  years  beginning  after  December  31, 
1964. 
&.  Commencing  Corporations 

The  annual  franchise  tax  is  paid  in  advance  (as  contrasted  to  the 
personal  income  tax  which  is  paid  at  the  end  of  the  earning  year). 
When  a  new  firm  is  incorporated,  it  is  immediately  liable  for  its  first 
year's  tax  payment  although  there  is  no  income  on  which  to  base  the 
collection.  For  this  reason,  a  uniform  payment  of  $100  is  required 
of  all  new  corporations.  At  the  end  of  the  first  year  of  business,  the 
tax  rate  is  applied  to  the  corporation's  net  income  to  determine  the 
second  year's  tax  liability,  and  this  same  figure  is  adjusted  by  the 
original  $100  prepayment  to  take  care  of  the  first  year's  tax.  A  refund 
or  additional  payment  is  then  made  for  the  first  year.  In  subsequent 
years,  there  is  only  one  computation  at  tax  time  with  the  payment 
based  on  the  previous  year's  net  income. 

The  tax  is  always  collected  in  advance  so  there  is  no  tax  based  on 
the  final  year's  net  income.  Since  many  "corporations"  are  created 
to  perform  a  specific  job,  e.g.,  produce  a  movie,  and  complete  the  job 
in  a  year  or  less,  they  avoid  a  corporate  tax  in  their  year  of  greatest 
earnings  or  their  only  year  of  earnings. 

AB  2270  eliminated  the  prepayment  provisions  and  imposed  a  tax 
on  the  net  income  of  the  corporation  in  each  year  of  operation 
(including  the  last  year  or  portion  of  a  year)  in  California.  Due  to  the 
elimination  of  the  first-year  double  payment  there  would  be  a  $2  mil- 
lion yearly  loss  to  the  state  general  fund. 

c.  Exemption  of  KeogJi  Trusts 

This  section  relates  to  the  highly  complex  and  controversial  federal 
Self -Employed  Retirement  Act  of  1962.  In  general,  the  act  permits  an 
individual  to  deduct  from  adjusted  gross  income  his  contributions  made 
under  a  self-employed  pension  plan.  Self-employed  individuals  may 
contribute  to  a  retirement  plan  for  themselves  up  to  $2,500  per  year, 
however,  only  50  percent  of  this  is  deductible  from  gross  income.  Ben- 
efits may  not  begin  before  age  59^  unless  the  individual  becomes  dis- 
abled or  dies.  Individuals  who  choose  this  particular  tax  exemption 
must  also  cover  all  their  full-time  employees  with  more  than  three  years 
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service,  not  counting  seasonal,  part-time  or  temporary  workers.  The 
primary  purpose  of  the  measure  was  to  give  self-employed  persons 
access  to  retirement  plans  on  a  basis  similar  to  that  given  employees 
whose  employers  have  established  pension,  or  profit-sharing  bonus 
plans.  Retirement  plans  established  for  the  benefit  of  employees  and 
their  beneficiaries  are  given  favorable  tax  treatment  under  present  law. 
AB  2270  exempted  from  bank  and  corporation  tax,  trust  income  set 
up  pursuant  to  the  Keogh  Act. 

4.  Inheritance  and  Gift  Tax 

Several  changes  were  contemplated  which  related  to  the  gift  tax  and 
to  taxes  paid  at  death.  The  revenue  impact  of  these  changes  was  esti- 
mated to  be  $16  million. 

a.  Rates  on  gifts  and  inheritances  over  $100,000  would  have  been 
increased  as  follows : 

Qlass  A $100,000-$200,000  change  from    7  to    9  percent 

200,000-  300,000  change  from    9  to  11  percent 

300,000-  500,000  change  from    9  to  12  percent 

over  $500,000      change  from  10  to  14  percent 

Qj^gg  B $200,000-$300,000  change  from  15  to  16  percent 

Qlagg  J) $100,000-$200,000  change  from  18  to  19  percent 

200,000-  300,000  change  from  18  to  20  percent 

b.  Class  C  and  D  rates  and  exemptions  were  combined  to  reflect  Class 
D  rate  with  a  $300  exemption. 

c  Certain  types  of  nonprofit  foundations,  now  exempt  from  inheri- 
tance taxes  would  have  been  taxable  at  Class  D  rates  although  colleges, 
churches,  orphanages,  and  charitable  institutions  would  continue  to 
be  exempt. 

5.  Property  Transfer  Tax 

Counties  would  have  been  authorized  to  impose  a  county  wide  real 
property  transfer  or  deed  recording  tax.  This  would  partly  offset  the 
loss  of  tax  base  which  the  counties  would  experience.  It  was  similar 
to  the  1  percent  real  property  transfer  tax  proposed  by  Governor 
Frank  Merriam  in  1935  except  that  the  first  $15,000  of  all  sales  of 
property  with  improvments  was  to  be  exempt  and  the  rate  for  property 
over  $25,000  increased  to  U  percent.  Fourteen  other  states  have  real 
estate  transfer  taxes.  It  is  estimated  that  the  counties  of  California 
could  derive  $80  million  from  this  tax.  For  a  more  detailed  discussion 
of  property  transfer  taxes  see  Part  7  of  the  Committee's  Interim 
Reports,  and  Appendix  I. 

6.  Sales  Tax 

The  sales  tax  is  also  a  better  revenue  source  than  the  property  tax. 
California's  state  sales  tax  would  have  been  raised  1  percent  (3  percent 
state-1  percent  local,  to  4  percent  state-1  percent  local)  with  the 
increased  revenue  obtained  therefrom  placed  in  the  state  school  fund 
for  mandatorv  school  property  tax  relief  to  average  25  percent.  This 
new  rate  would  have  gone  into  effect  in  January  1966.  Recent  studies 
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of  the  sales  tax  have  shown  that  with  the  exemptions  California  pro- 
vides it  is  not  regressive.* 

a.  Reform  in  the  State  Sales  Tax 

1.  Occasional  Sales  of  Vehicles,  Boats  and  Aircraft 

AB  2270  extended  the  provisions  of  the  sales  and  use  tax  to  occasional 
sales  of  autos,  aircraft  and  boats.  These  are  the  sales  by  private  parties 
rather  than  dealers.  Under  present  law,  private  parties  may  sell  one 
automobile  each  year  without  a  sales  or  use  tax  applying  but  AB  2270 
would  extend  the  tax  to  all  sales  except  those  between  family  mem- 
bers. California  would  realize  $8  million  in  new  revenue  each  year  after 
this  exemption  is  closed. 

The  occasional  sale  exemption  was  satisfactory  until  the  practice 
of  arranging  sales  between  individuals  developed  in  the  automobile 
business.  This  practice  took  several  forms.  In  some  instances  it  was 
done  in  order  to  get  a  so-called  clean  deal- — the  sale  of  a  new  car 
with  no  tradcrin.  Some  dealers,  however,  complained  that  it  was  car- 
ried on  as  a  profitable  sideline  by  salesmen.  In  any  event,  sales  of 
used  cars  directly  from  owner  to  purchaser  soon  became  an  important 
sales  and  use  tax  loophole. 

In  1963  the  sales  tax  law  was  amended  to  tax  all  private  party  sales 
in  any  12-month  period.  Under  this  law  the  tax  is  paid  by  the  pur- 
chaser- at  the  time  the  vehicle  is  registered  if  he  has  not  obtained  an 
affidavit  stating  that  the  former  owner  has  made  no  other  sale  in  the 
previous  12  months.  Since  the  buyer  has  no  assurance  that  the  car 
he  has  purchased  is,  in  fact,  the  other  party's  first  sale  in  12  months, 
he  frequently  finds  that  he  has  been  double-crossed  and  what  was  un- 
derstood to  be  a  tax  exempt  sale  is  taxable.  The  use  tax  applies  to  these 
sales  and  it  must  be  paid  before  the  car  can  be  registered.  Because  a 
complete  check  of  all  such  transfers  is  not  feasible,  the  present  law 
actually  tends  to  encourage  deception  and  tax  evasion.  As  a  result  of 
this  provision  there  has  been  a  great  deal  of  dissatisfaction  among  pur- 
chasers and  a  substantial  tax  loss  to  the  state.  The  simplest  solution 
is  to  make  all  sales  of  vehicles  subject  to  use  tax,  just  as  all  sales  of 
new  cars  and  all  used  car  sales  by  dealers  are  subject  to  the  sales 
tax. 

Extension  of  this  use  tax  principle  to  occasional  sales  of  boats  and 
airplanes  merely  recognizes  that  the  same  potential  loophole  exists 
in  these  types  of  property.  If  the  purchase  is  made  from  a  retailer,  it 
is  taxable.  If  it  is  made  from  an  individual  who  has  sold  less  than 
three  items  in  a  year,  it  is  exempt  under  present  law.  AB  2270 
applied  the  same  rule  to  boats — except  ferry  boats,  sailboats  less  than 
eight  feet  in  length,  rowboats  and  canoes — and  to  airplanes.  The  use 
tax  would  be  collected  by  the  Board  of  Equalization  subsequent  to 
notification  by  the  Division  of  Small  Craft  Harbors  and  the  Civil 
Aeronautics  Administration  of  a  transfer  of  ownership  of  boats  -and 
airplanes. 

( This  occasional  sales  tax  as  it  applied  to  automobiles,  boats,  and  air- 
craft was  included  in  AB  1  of  the  1965  1st  Extraordinary  Session  and 
is  now  on  the  statute  books.) 

*  For  a  full  discussion  of  this  tax  see  "The  Sales  Tax"  by  Harold  M.  Somers,  part  4 
of  the  series  published  by  the  Assembly  Committee  on  Revenue  and  Taxation. 
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If  you  need  new  capital  equipment  of  any  kind,  Wells  Fargo  can  help 
you  get  it.  Our  Finance  Leasing  Department  will  help  you  with  the 
decision  to  buy,  borrow  or  lease.  And  if  it's  best  to  keep  your  work- 
ing capital  free,  we  can  lease  you  the  equipment  directly.  Or  arrange 
for  financing.  Just  give  us  a  call  at  EXbrook  6-2876  in  San  Francisco. 
Or  stop  in  and  see  the  manager  of  the  Wells  Fargo  Bank  nearest  you. 

DWELLS  FARGO  BAlSTEl 
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2.  Leasing  of  Tangible  Personal  Property 

AB  2270  extended  the  sales  and  use  tax  to  the  receipts  from  the 
lease  of  tangible  personal  property.  Closing  this  loophole  would  mean 
$13  million  to  the  General  Fund. 

The  practice  of  leasing  rather  than  purchasing  or  selling  tangible 
personal  property  has  expanded  significantly  in  the  1960 's.  Companies 
which  have  come  into  existence  in  recent  years  will  lease  almost  any 
conceivable  piece  of  equipment.  Many  items,  such  as  computers  and 
office  machines,  are  now  acquired  entirely  on  a  lease  basis  rather  than 
by  purchase.  Recently,  banks  have  also  entered  the  field  of  equipment 
leasing.  Leasing  has  become  a  way  of  business  life,  in  competition 
wnth  selling. 

At  the  beginning  of  1965  the  law  allowed  a  lessor  to  elect  to  pay 
tax  on  his  cost  of  property  or  on  his  rental  receipts.  The  taxable  cost 
to  manufacturers  who  operate  their  own  lease  plan  is  only  the  cost 
of  their  raw  materials  and  labor  and  this  ordinarily  represents  only  a 
fraction  of  sale  or  rental  price.  Many  long-term  leases  closely  resemble 
conditional  sales  and  under  the  then  existing  law"  certain  of  these 
leases  were  considered  sales  for  tax  purposes.  There  are,  however,  an 
infinite  variety  of  clauses,  options,  and  terms  which  may  be  placed 
in  rental  or  lease  agreements  making  it  extremely  difficult  for  business- 
men and  tax  administrators  to  clearly  segregate  those  leases  which 
were  subject  to  tax  from  those  which  were  not.  As  many  leases  were 
then  taxed,  or  sales  taxes  were  paid  prior  to  leasing,  the  major  impact 
of  AB  2270  in  this  area  would  have  been  on  property  leased  from  the 
original  manufacturer  or  on  property  leased  from  banks  and  insurance 
companies.  In  the  case  of  a  lease  from  a  manufacturer,  there  is  no 
transfer  of  title,  and  the  measure  of  the  tax  is  the  cost  of  the  raw- 
material  which  went  into  production  of  the  item,  only  a  minimal  frac- 
tion of  the  actual  value  of  the  finished  product.  Such  a  manufacturer- 
lessor  has  a  distinct  tax  advantage  over  other  lessors. 

Estimates  by  the  Board  of  Equalization  indicated  that  $10  million 
of  the  increased  revenue  expected  if  this  proposal  had  been  adopted 
would  come  from  the  lease  of  computers  and  E.D.P.  equipment.  The 
proposal  would  also  have  covered  those  banks  which  w'ere  entering  the 
equipment  rental  business. 

Banks  and  insurance  companies  are  not  subject  to  use  tax,  since  the 
bank  and  insurance  taxes  are  in  lieu  of  all  other  taxes  on  personal 
property.  Hence,  it  was  possible  for  banks  and  insurance  companies 
to  purchase  tangible  personal  property  outside  the  state  and  bring  it  to 
California  for  leasing  purposes.  Since  the  lessee  was  not  subject  to  tax 
under  the  existing  law,  this  transaction  escaped  taxation  entirely  while 
their  competitors  were  subject  to  the  full  4  percent  sales  or  use  tax. 
AB  2270  attempted  to  correct  each  of  these  situations  by  including 
leases  of  tangible  personal  property  in  the  definition  of  ''sale"  and 
"purchase"  since  this  lease  is,  in  effect,  a  continuing  sale.  The  tax 
applies  and  it  is  to  be  collected  by  the  lessor  from  the  lessee,  just  as 
the  amount  of  the  sales  tax  is  collected  by  the  seller  from  the  pur- 
chaser. 

Exemptions  were  provided  for  clothing,  linen  supplies,  where  the 
laundering  service  is  an  essential  part  of  the  lease  agreement,  house- 


Printing  presses,  linotypes,  multi-spindle  drills, 
lathes,  reamers— any  machine  you  need  — we'll 
buy.  And  then  lease  it  to  you  at  mutually  accept- 
able terms.  Just  choose  the  model  that  suits  your 
requirements  and  we'll  have  the  dealer  deliver 
it  directly  to  you.  That's  all  there  is  to  it.  It's 
the  modern,  flexible  way  to  add  value  to  your 
capital  equipment— (v/VZ/oM/  using  your  capital. 


For  more  information  about  leasing  from  the 
bank,  or  to  discuss  any  of  your  equipment  fman- 
cing  needs,  call  your  nearest  Bank  of  America 
branch.  Or  write  Equipment  Financing  & 
Leasing  Department,  341  Montgomery  St.,  San 
Francisco;  or  650  S.  Spring  St..  Los  Angeles. 

BANK  OF  AMERICA 
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thinking 

about 

leasing  ? 


Quite  often  it's  the  most  practical,  most  economical  way  to  acquire  the  machinery 
and  equipment  a  growing  business  needs.  Almost  without,  exception,  it's  a  way 
to  increase  profits  by  freeing  capital  for  more  productive  use.  There  are  many 
diFFerent  approaches  to  leasing— each  with  a  built-in  set  of  advantages  depending 
upon  your  long  range  plans,  financial  position,  tax  picture,  and  many  other  factors. 
A  careful  evaluation  should  be  made  before  you  decide  to  proceed.  From  there  we 
can  help  you  with  whatever  program  will  best  accomplish  your  purpose.  And  if  it 
happens  that  outright  or  instalment  purchase  would  make  better  sense  to  you, 
we  can  assist  in  that  area  as  well. 

Union  Bank  can  give  you  the  full  benefit  of  its  experience  in  all  phases  of  leasing,  and 
in  addition,  provide  an  unusual  capability  to  adjust  terms  to  fit  your  particular  needs. 
There's  advantage  too,  in  tlie  way  we  can  simplify  and  expedite  paper  work,  deter- 
mine proper  market  values,  even  help  locate  suppliers... all  to  the  end  that  you  get 
what  you  want  at  the  best  price,  and  get  it  now.  It's  a  service  that  can  save  you  time 
and  money— and  it's  yours  for  the  asking  at  any  Union  Bank  Regional  Head  Office. 
Why  not  give  our  leasing  people  a  call  today? 

Union  Bank 


*   *  T 

UNION  '%  a  most  unustud  bank 

BANK 


LOS    ANGELES:    DO  WNTOWN  /  M  1  D-W  1  LS  H  1  R  E    •    BEVERLY    HILLS 
ORANGE    COUNTY  •    PASADENA    .     SAN     FERNANDO    VALLEY    ■    SANTA     Mi 
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hold  furnishings  provided  in  rental  living  quarters,  and  motion  pic- 
ture film  and  video  tape. 

At  the  special  session  of  the  Legislature  following  adjournment  of 
the  1965  Regular  Session  a  modified  lease  tax  proposal  was  placed 
on  the  statute  books.  This  measure  provides  for  the  collection  of  the  tax 
on  all  tangible  property  which  is  leased  when  a  sales  or  use  tax  has 
not  been  collected  on  the  property  in  substantially  the  form  in  which 
it  is  leased.  In  simple  terms  it  means  that  if  an  item  is  manufac- 
tured and  leased  by  the  same  firm  or  leased  by  a  bank  so  that  no 
sales  tax  is  paid  then  the  lease  tax  applies.  However,  if  property  is 
purchased  by  a  dealer  in  rental  equipment  for  subsequent  lease  then 
he  will  pay  a  sales  tax  and  the  lease  tax  will  not  apply. 

6.  Reform  in  Local  Sales  Tax 

1.  Beginning  in  April,  1966,  a  newly  authorized  1.08  percent  local 
sales  tax  would  have  been  a  credit  against  the  state  sales  tax.  As  a 
result,  the  sales  tax  in  the  state  of  California  would  be  a  uniform 
five  percent.  If  a  county  decided  to  abandon  its  local  sales  tax,  the 
rate  would  continue  at  5  percent  in  the  county  with  all  the  revenue 
going  to  the  state. 

2.  Because  of  the  lack  of  uniformity  in  the  imposition  of  the  local 
sales  tax,  several  exemptions  were  written  into  statute.  As  the  sales 
tax  rate  would  be  uniform  throughout  the  state  if  the  above  reform  is 
adopted,  the  local  sales  tax  exemption  for  property  purchased  by  op- 
erators of  common  carriers  and  the  local  use  tax  exemption  for  prop- 
erty purchased  by  utilities  was  to  be  repealed. 


V.  HOW  FUNDS  WERE  TO  BE  ALLOCATED  TO  LOCAL 

GOVERNMENT 

A.  REVENUE  LOSS  TO  LOCAL  GOVERNMENT  DUE  TO 
NARROWING  OF  THE  TAX  BASE 

Local  government  would  lose  an  estimated  $275  million  as  a  result  of 
the  property  tax  exemptions  proposed  by  AB  2270.  The  loss  stems  from 
the  repeal  of  the  personal  property  tax  on  household  goods  and  busi- 

LOSS  TO  LOCAL  GOVERNMENT 
(in  millions) 

Exemption  of  Business  Inventories $225 

Exemption  of  Household  Goods   45 

Exemption   of   Solvent   Credits   5 

Total   $275 

ness  inventories  and  the  exemption  of  solvent  credits.  The  reduction 
in  the  bank  tax  and  the  property  tax  relief  program  for  low  income 
senior  citizens,  shown  in  the  section  on  revenue  loss  to  government 
due  to  reductions  in  the  property  tax  base  (Chapter  IV),  are  not 
losses  to  local  government.  The  bank  tax  is  a  state  tax  and  the  tax 
relief  for  low  income  aged  will  be  a  reimbursement  by  the  state  for 
property  taxes  paid  by  those  who  are  elgible  for  the  program. 

The  $275  million  loss  is  the  total  figure  for  all  local  government. 
To  determine  the  loss  by  type  of  local  government,  it  is  necessary 
to   allocate  the  loss  based  on  the  percentage   of  total  property  tax 

LOSS   BY   TYPE   OF   GOVERNMENT 
(in  millions) 

Schools   (50%)   $137.50 

Counties    (30%)    82.50 

Cities  (15%) 41.25 

Special  Districts  (5%) : 13.75 

Total    $275.00 

revenue  collected  for  each  of  the  local  jurisdictions  using  this  tax. 
For  example,  approximately  50  percent  of  all  property  taxes  levied  are 
for  schools.  Therefore,  approximately  one-half  the  revenue  loss  could 
be  allocated  to  schools.  Thirty  percent  of  all  property  taxes  collected 
go  to  county  governments  and  15  percent  to  cities.  The  balance  repre- 
sents the  property  taxes  collected  by  special  districts. 

B.  CITY  REIMBURSEMENT 

Cities  would  lose  approximately  $42  million  in  property  tax  revenues 
because  of  the  exemptions  in  AB  2270. 

The  state  would  not  only  reimburse  cities  for  this  loss,  but  add  an 
additional  $25  million  in  new  money  for  city  councils  to  use.  They 
may  use  this  additional  money  to  improve  the  quality  of  their  services 
or  to  reduce  property  taxes  even  further.  To  reimburse  cities,  the  state 
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ADDITIONAL    REVENUE    FOR   CITIES 
(in  millions) 

From  seventeen  one-hundreds  of  1  percent  of  sales  tax  set  aside  in  special  fund  $61 
From  local  1  percent  sales  tax  on  leases  and  occasional  sales  of  autos 6 

Total    additional    revenue $67 

Loss  to  cities  due  to  exemptions 42 

Net   additional   revenue $2o 

would  place  revenue  equivalent  to  the  amount  collected  by  a  sales  tax 
rate  of  seventeen  one-hundreds  of  1  percent  into  a  special  fund.  The 
fund  would  be  allocated  to  cities  by  the  Controller  in  the  proportion 
that  the  revenue  collected  from  locally  assessed  personal  property  by 
each  city  in  1963-64  bears  to  the  sum  of  all  revenue  collected  by  cities 
against  locally  assessed  personal  property.  The  cities  would  also  get 
approximately  $8  million  through  the  present  Bradley-Burns  local  sales 
tax  as  a  result  of  the  expansion  of  the  sales  tax  base  to  leases  and 
occasional  sales  of  autos,  boats  and  aircraft. 

C.  COUNTY  REIMBURSEMENT 

Counties  would  lose  approximately  $82.5  million  in  property  tax 
revenues  because  of  the  exemptions  in  AB  2270.  This  loss  would  be 
made  up  by  a  locally  imposed  real  estate  transfer  tax,  a  special  county- 
wide  sales  tax  at  a  rate  of  eight  one-hundreds  of  1  percent  and  in- 
creased revenue  from  the  local  1  percent  sales  tax  as  a  result  of  an 
expanded  tax  base. 

Counties  would  have  been  authorized  to  levy  the  real  estate  transfer 
tax  at  a  rate  of  1  percent  for  the  first  $25,000  of  transfer  value  and 
1^  percent  on  values  transferred  in  excess  of  $25,000 ;  however  the  first 
$15,000  of  value  of  improved  real  property  would  be  exempt. 

ADDITIONAL    REVENUES    FOR   COUNTIES 
(in  millions) 

From  real  property  transfer  tax $80 

From   countywide   sales   tax   at   a    rate   of   eight   one-hundreds   of   1    percent 

(portion  relinquished  by  state) 28 

From  increased  local  1  percent  sales  tax  due  to  the  taxation  of  leases  and 

autos 1 


Total  additional  revenue $109 

Loss  to  county  due  to  exemptions 82.5 

Net  additional  revenue $26.5 

In  order  for  a  county  to  impose  a  countywide  sales  tax  at  a  rate  of 
eight  one-hundredths  of  1  percent,  the  state  would  relinquish  this  por- 
tion of  its  sales  tax  rate.  In  no  event  would  the  total  state  and  local  sales 
tax  be  higher  than  5  percent  anywhere  in  the  state. 

A  small  increase  in  sales  tax  revenue  would  accrue  to  counties  due 
to  the  change  in  the  sales  tax  base  (extension  to  leases  and  occasional 
sales  of  autos,  aircraft  and  boats).  Approximately  15  percent  of  sales 
tax  revenues  generated  under  the  existing  1  percent  local  sales  tax  goes 
into  the  county  treasury. 
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D.  SCHOOL  DISTRICT  REIMBURSEMENT 

In  this  bill  California's  school  districts  were  allocated  $508  million 
of  new  state  money  for  three  purposes:  to  make  up  the  property  tax 
revenue  lost  due  to  the  exemptions  of  household  furnishings,  business 
inventories,  and  solvent  credits;  to  provide  for  a  mandatory  reduction 
in  school  property  tax  rates  which  averaged  close  to  25  percent  on  a 

ALLOCATION    OF   MONEY   TO   SCHOOL   DISTRICTS 
(in  millions) 

New  money  placed  in  state  school  fund — $508 

How  money  would  be  used : 

1.  To  replace  funds  lost  as  result  of  exemptions $138 

2.  For  average  25  percent  property  tax  rate  reduction  (mandatory) 335 

3.  For  improved  educational  programs 35 

$508 

statewide  basis  (but  vary  from  district  to  district  depending  upon  the 
wealth  and  tax  rate  of  the  district)  ;  and  to  provide  additional  funds 
for  improved  educational  opportunities  for  the  children  of  this  state. 
The  money  was  to  be  placed  in  the  school  apportionment  fund  for 
distribution  to  the  districts  on  a  formula  basis.  The  present  formulae 
were  changed  substantially,  as  explained  in  Chapter  VI. 


VI.  OTHER  REFORMS 

A.  NON-REVENUE  REFORMS  IN  THE  PROPERTY  TAX 

1 .  Standard  Raiio  of  Assessment 

The  bill  provided  that  all  taxable  property  in  this  state  should  be 
appraised  at  100  percent  of  full  cash  value.  To  obtain  the  assessed 
value  the  assessor  would  multiply  this  appraised  value  by  a  factor 
established  by  the  State  Board  of  Equalization.  In  this  way  all  tax- 
able property  in  the  state  would  be  assessed  at  the  same  ratio  to  full 
cash  value.  Assessors  were  still  given  discretion  in  determining 
appraised  values  but  the  assessed  value  on  which  the  tax  applies 
had  to  be  uniform  throughout  the  state. 

2.  Improved  Appeals  Procedure 

(a)  Notification.  Every  taxpayer  whose  assessment  was  increased 
by  10  percent  or  more  would  have  to  be  notified  of  the  change.  (Pres- 
ent law  requires  notification  only  if  the  assessment  is  increased  over 
25  percent.) 

(b)  Appeal.  Assessment  appeals  could  be  filed  in  any  branch  of- 
fice maintained  by  the  county  government  where  the  assessor  or  clerk 
of  the  board  has  an  office. 

(c)  Information.  Since  the  State  Board  of  Equalization  surveys 
of  each  county  would  be  completed  before  the  appeals  hearing  the 
taxpayer  would  have  the  board  ratios  for  his  county  on  which  he 
could  rely  when  protesting  his  assessment.  The  local  board  would  be 
directed  to  adjust  any  assessment  which  varied  by  more  than  10  per- 
cent depending  on  the  evidence  presented. 

3.  City  Assessing 

Provisions  of  the  bill  encouraged  charter  cities  to  transfer  their 
assessing  function  to  their  county  assessor  and  provided  that  general 
law  cities  must  transfer  the  assessing  function.  This  would  have  re- 
sulted in  a  savings  of  over  $1.5  million  which  is  now  spent  for  wasteful 
duplication. 

4.  Appraiser  Qualifications 

In  the  future  anyone  hired  as  an  appraiser  by  a  county  would  have 
to  demonstrate  his  qualifications  and  be  certificated  by  the  State  Board 
of  Equalization.  In  counties  where  potential  appraisers  are  required 
to  pa.ss  a  civil  service  examination,  the  State  Board  of  Equalization 
would  approve  the  content  of  the  examination  and  passage  of  such  an 
examination  would  suffice  for  certification.  In  other  counties,  the  candi- 
date would  be  required  to  pass  a  state  examination,  which  would  be 
administered  by  the  State  Personnel  Board. 

This  requirement  for  certification  would  improve  the  quality  of 
assessments  and  insure  more  uniformity  of  assessment  throughout  the 
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state.  It  is  a  reform  which  has  been  recommended  by  the  Advisory 
Commission  on  Intergovernmental  Relations. 

5.  Lien  Date 

The  lien  date  was  changed  from  the  first  Monday  in  March  to  Jan- 
uary 1.  This  change  moved  many  dates  on  the  tax  calendar, ,  allowed 
governmental  agencies  to  get  an  earlier  look  at  the  assessment  roll 
and  made  more  information  available  to  the  taxpayer  when  equaliza- 
tion hearings  are  held.  The  lien  date  in  most  other  states  is  on  Dec.  31 
or  Jan.  1. 

6.  Aircraft 

Aircraft  are  now  taxed  at  the  special  rate  of  1^  percent  of  market 
value.  Under  provisions  of  AB  2270  they  would  be  assessed  as  all 
other  taxable  property  and  the  previous  year 's  statewide  average  prop- 
erty tax  rate  would  be  applied.  This  would  maintain  the  uniformity 
of  taxation  now  applied  to  aircraft  but  tie  it  more  closely  to  the  aver- 
age rate  paid  by  other  property. 

7.  Tightening  Exemptions 

(a)  The  bill  required  that  the  irrevocable  dedication  clause  be  speci- 
fied rather  than  implied  in  an  organization's  articles  of  corporation 
before  such  organization  would  be  eligible  to  receive  the  welfare  exemp- 
tion. 

(b)  Tighter  rules  for  salaries  and  for  "arms-length"  dealings  by 
welfare  exempt  organizations  were  established. 

(c)  Cemeteries  would  be  required  to  file  statements  indicating  the 
property  on  which  they  claim  the  exemption. 

(d)  An  unconstitutional  provision  which  attempted  to  exempt  cer- 
tain veterans'  halls  was  repealed. 

(e)  Veterans  who  claim  a  property  tax  exemption  would  have  to 
appear  in  person  at  the  assessor's  office  at  least  once  in  each  four  years 
to  file  their  application.  In  the  intervening  years  they  could  continue 
to  file  by  mail. 

8.  Special  Districts 

In  order  that  special  districts  could  continue  operations  in  spite  of 
the  reduced  property  tax  base  within  their  boundaries  and  the  pres- 
ent rate  limitations  under  which  they  tax,  a  new  limit  was  placed  on 
every  special  district  which  had  reached  its  maximum.  This  new  maxi- 
mum could  produce  no  more  than  105  percent  of  the  revenue  produced 
by  their  1965-66  rate. 

9.  Obsolete  Sections 

Several  obsolete  sections  of  the  Revenue  and  Taxation  Code  dealing 
with  the  property  tax  would  have  been  eliminated. 

B.  REFORM  IN  ADMISSIONS  TAX 

The  only  admissions  tax  imposed  by  the  state  is  the  5  percent  tax  on 
boxing  and  M'restling  admissions.  AB  2270  changed  this  tax  so  that  it 
applied  only  to  actual  amounts  collected  from  patrons  and  did  not 
apply  to  the  value  of  free  passes. 
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C.  REFORM  IN  SCHOOL  APPORTIONMENT  FORMULA 

1.  The  bill  appropriated  to  the  State  School  Fund,  in  1966-67  and 
in  the  years  thereafter,  an  additional  $508  million  in  school  support. 
Reforms  in  the  bill  freed  approximately  $200  million  in  additional 
funds  for  increasing  foundation  programs  and  providing  additional 
support  for  schools. 

2.  Foundation  programs  were  increased  to  the  following  levels  : 

Existing  Proposed 

level  level 

Elementary     $249  $400 

High  School 339  490 

Junior    College    600  600 

The  magnitude  and  importance  of  such  increases  in  the  level  of 
state  support  can  readily  be  seen  when  the  proposed  new  foundation 
program  levels  are  compared  with  actual  current  expense  of  education 
in  California  school  districts: 

Proposed  Current 

program  Elementary  expense 

$400    (without   unified  bonus)  $397.00 

$425    (with   unified   bonus) 

High  School 

$490    (without    unified    bonus)     $553.00 

.$515    (with   unified   bonus) 

Presently,  state  levels  of  school  support  do  not  approach  the  actual 
average  cost  of  providing  an  educational  program.  The  levels  of  founda- 
tion support  proposed  in  AB  2270  would,  at  the  elementary  level, 
slightly  surpass  this  actual  expense  level,  and  at  the  high  school  level, 
would  come  much  closer  to  actual  expense  figures.  The  impact  of  such 
a  change  would  be  felt  most  strongly  in  the  poorer  school  districts, 
thus  enabling  such  schools  for  the  first  time  in  their  history_  to  pro- 
vide an  educational  program  at  least  equal  to  what  is  provided,  on 
the  average,  in  the  more  financially  able  districts. 

The  foundation  program  provisions  of  AB  2270,  and  all  other  major 
provisions  of  the  measure,  were  endorsed  by  nearly  every  major  educa- 
tional organization  in  California  (see  Appendix  F). 

3.  The  unification  bonus  was  increased  from  $15  per  a.d.a.  to  $25 
per  a.d.a. 

This  change  is  necessarv  since  it  has  become  apparent  that  the  $15 
per  a.d.a.,  added  as  a  part  of  AB  145,  Chapter  132,  Statutes  of 
1964,  is  not  sufficient  in  many  districts  to  induce  them  to  properly 
reorganize  themselves  and  unify.  This  $15  was  added  by  AB  145  as 
equalization  aid.  Because  the  $15  of  equalization  aid  is  apportioned  to 
districts  on  the  basis  of  their  wealth,  the  actual  apportionment  may 
equal  less  than  $15  per  a.d.a.  in  the  new  district.  An  increase  of  this 
incentive  to  $25  per  a.d.a.  should  obviate  this  problem  and  should 
encourage  more  .sound  unification  in  the  future. 

4.  The  maximum  foundation  program  for  adults  at  junior  colleges 
in  graded  classes  was  increased  from  $230  to  $600  per  a.d.a.  This  change 
should  funnel  some  $10  to  $14  million  in  additional  state  aid  into 
the  junior  colleges. 
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The  amendment  has  been  sought  by  the  junior  colleges  for  years. 
They  point  out  that  an  adult  student  in  a  regular  class  costs  exactly 
as  much  to  educate  as  a  minor  student  in  the  same  class.  The  logic  of 
this  argument  is  clear,  and  AB  2270  would  have  answered  the  problem 
by  supporting  the  adult  junior  college  student  at  the  same  rate  as 
every  other  student. 

5.  In  place  of  the  existing  unrealistic  and  inequitable  formula 
whereby  varying  amounts  of  federal  P.  L.  874  funds  are  taken  into 
account  in  adjusting  a  district's  state  aid,  the  bill  provided  that  50  per- 
cent of  the  federal  money  the  district  receives  would  be  used  in  com- 
puting the  district's  ability  to  finance  its  own  educational  program. 
Under  the  present  formula  percentages  range  from  5  to  74.  This 
change  would  not  apply  to  other  federal  funds  received  by  schools 
including  those  which  may  be  available  under  the  proposed  education 
bill  pending  in  Congress. 

6.  Computational  tax  rates  used  to  determine  district  ability  would 
have  been  increased  as  follows : 

Level  Old  Rate  Proposed  Rate 

Elementary  $0.60  $0.90 

High    School    0.50  0.75 

Junior    College    0.25  0.25 

It  should  be  noted  that  these  proposed  computational  rates  are  lower 
than  existing  school  tax  rates  in  almost  all  school  districts.  For  years 
it  has  been  argued  by  experts  in  the  field  of  school  finance  that  compu- 
tational tax  rates  are  unrealistically  low  and  do  not  properly  measure 
a  school  district's  contribution  to  its  own  school  support  program.  The 
proposed  rates,  while  still  far  below  average  school  district  tax  rates 
in  California,  came  closer  to  them  and  permitted  a  much  greater  in- 
crease in  the  foundation  programs. 

AB  2270  also  increased  the  ''areawide  tax"  for  nonunified  areas  to 
levels  of  $0.90  and  $0.75,  in  order  to  conform  to  the  new  computational 
tax  rates.  This  increase  would  lessen  any  undue  benefit  in  state  aid 
which  nonunified  elementarv  districts  might  gain  through  the  passage 
of  AB  2270. 

7.  For  the  first  time  foundation  programs  would  have  been  so  high 
that  no  special  "supplemental  support  program"  (a  higher  founda- 
tion level)  for  poor  school  districts  would  be  necessary.  For  this  reason, 
the  supplemental  program  was  repealed. 

8.  Foundation  programs  for  small  school  districts  were  increased  in 
the  same  proportion  to  the  increase  in  the  basic  foundation  program. 

9.  Authority  of  school  boards  to  levy  "permissive  override  taxes"  not 
requiring  a  vote  of  the  people  was  eliminated,  except  for  bond  interest 
and  redemption,  state  loan  repayments,  retirement  and  "pay-as-you- 
go  ' '  capital  construction. 

Due  to  the  unwillingness  of  the  legislature  to  remove  the  limits  from 
statutory  maximum  school  district  tax  rates,  approximately  28  sepa- 
rate so-called  "permissive  override  taxes"  have  been  authorized  for 
specific  purposes.  Because  of  the  ever-present  press  for  funds  school 
districts  have  used  these  "permissive  overrides"  extensively  but  there 
is  no  indication  that  these  individual  rates  have  been  used  solely  for  the 
purpose  for  which  they  were  enacted.  In  most  cases,  the  evidence  shows 
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that  their  primary  use  has  been  to  take  the  pressure  off  of  the  general 
purpose  tax  rate. 

During  the  1963-64  interim,  the  Assembly  Interim  Committee  on 
Education  made  a  survey  of  the  taxing  and  expenditure  policies  of 
selected  school  districts.  The  committee  found  some  districts  in  which 
well  over  50  percent  of  the  total  tax  rate  was  comprised  of  "permissive 
override  taxes"  which  had  not  been  voted  by  the  people,  nor  were  they 
within  the  statutory  maximum  rates  provided  by  law.  The  committee 
recommended  complete  repeal  of  all  permissive  taxes.  With  a  few  justi- 
fiable exceptions,  AB  2270  carried  out  this  recommendation.  If  AB  2270 
had  passed,  school  district  tax  rates  could  be  increased  only  upon  a 
majoritv  vote  of  the  people  of  each  district. 

The  California  Association  of  School  Administrators  strongly  en- 
dorsed this  change,  calling  the  present  method  of  taxation  in  school  dis- 
tricts "cookie- jar  financing"  (see  Appendix  F). 

10.  School  district  maximum  tax  rates  were  changed  to  reflect  the 
new  money  received  from  the  bill.  This  section  would  require  manda- 
tory tax  rate  reductions  which  averaged  approximately  25  percent 
depending  upon  the  new  money  received  by  the  district.  The  poorer, 
high  tax  rate  districts  enjoyed  reductions  up  to  70  percent.  (See  Appen- 
dix B.) 
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CALIFORNIA  LEGISLATURE— 1965  REGULAR  (GENERAL)   SESSION 

ASSEMBLY  BILL  No.  2270 


Introduced  by  Assemblymen  Petris,  Unruh,  Alquist,  Waldie,  Crown, 
Danielson,  Dymally,  Garrigus,  McMillan,  Meyers,  Quimby,  Bum- 
ford,  Ryan,  and  Thomas 


April  6,  1965 


REFERRED  TO  COMMITTEE  ON  REVENUE  AND  TAXATION 


An  act  to  repeal  Sections  111,  112,  113,  Hi,  215,  216,  254.7, 
263,  264,  265,  266,  268.5,  268.7,  269,  270,  271,  273,  535,  871, 
2153,  6011.5,  6389,  6422,  6454.5,  13310,  13406,  13804,  15113, 
15207,  15424,  23040,  30016  -,  30107,  S^4SS  €m4  S049^  AND 
30433  of,  to  repeal  Article  3  (commencing  with  Section 
1056)  of  Chapter  5  of  Part  2  of  Division  1  of.  Chapter  2 
(commencing  with  Section  4691)  of  Part  8  of  Division  1  of, 
and  Article  2  (commencing  with  Section  30115)  and  Article 
3  (commencing  with  Section  30121)  of  Chapter  2  of  Part  13 
of  Division  2  of,  to  add  Sections  201.2,  214.01,  214.8,  223, 
256.5,  401.1,  2151.1,  6006.1,  6006.3,  6010.1,  6051.5,  6201.5, 
6390,  6391,  6422,  7103,  17035,  17109,  17110,  17111,  17112, 
17155,  17181.5,  17204.7,.  17215.2,  17216.1,  17216.3,  17216.4, 
17216.5,  17838,  18057,  18405.5,  18412,  18435,  18556,  18557, 
18591.1,  18602,  18681.1,  18681.5,  18685.1,  18685.2,  18685.3, 

18685.4,  18685.5,  18687.1,  18696,  18805.5,  18806,  18807 
18808,  18809,  18810,  18811,  18812,  18813,  18814,  18816 
18822,  18823,  18824,  18934,  18935,  18936,  19051.1,  19053.1, 
19062.11, 19062.12, 19062.13, 19062.14, 19082.1, 19290, 19409, 
19410,  19411,  19412, 19413,  23115,  23151.5,  23153.2,  23181.2, 

23181.5,  23182.5,  28188.2,  28188.5,  28186.5  23183.5,  23186.5, 
23186.7 ,  23505,  23701o,  24565,  24566,  24567,  25106,  25107, 
25108,  25109,  25110,  25111,  25112,  25113,  25114,  25115, 
25116,  25117,  25118,  25119,  25120,  25558.7,  80004,  8^007-, 
80101.5,  3010V,  30244,  804^  mb4  8^49^  t^  25119,  25120, 
26312,  26313  AND  30244  TO, 

to  add  Article  8  (commencing  with  Section  670)  to  Chapter 
3  of  Part  2  of  Division  1  of.  Chapter  3.5  (commencing  with 
Section  6271)  to  Part  1  of  Division  2  of.  Article  5  (com- 
mencing with  Section  18491),  to'^Chapter  17  of  Part  10  of 
Division  2  of.  Chapter  25  (commencing  with  Section  19501) 
and  Chapter  26  (commencing  with  Section  19601)  to  Part' 10 
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of  Division  2  of,  Article  3.5  (commencing  with  Section 
23201)  to  Chapter  2  of  Part  11  of  Division  2  of,  Article  3 
(commencing  with  Section  30126)  to  Chapter  2  of  Part  13 
^  .Division  5  efj  Article  4rS  (oommenemg-  with  Section 
SQS^  ^  Chapt^  €■  ^  ¥m4  4t?  ^f  Dimmer  &  ^,  Ghetpt^  9^ 
■(commencing  wUh  S^e4ien  3Q4€S^  U  iPm4  iS-  ^  Division  & 
^^  ^^  4^  (oommonemg-  wUh  Section  36001)  t-e  Division  ■& 
OF  DIVISION  2  of,  and  Division  3  (commencing  with  Sec- 
tion 38001)  to,  to  amend  Sections  155.8,  210;,  212,  214.3,  220, 
251,  252,  254.5,  255,  272,  401,  405,  407,  441,  448,  463,  464, 
467,  565,  569,  61,6,  619,  621,  751,  753,  1362,  1605,  1607; 
1817,  1901,  2189.3,  2192,  5363,  5364,  5366,  5391,  6006,  6009, 
6010,  6011,  6051,  6052.5,  6094,  6201,  6203,  6244,  6367,  6381, 
6401,  6457,  7102,  7202,  7203,  11003.4,  11492, 
13309,  13404,  13405,  13803,  13841,  13842,  15112,  15205, 
15206,  15423,  17041,  17048,  17053,  17101,  17102,  17103, 
17104,  17105,  17106,  17107,  17108,  17132,  17181,  17182, 
17183,  17202,  17204,  17214,  17215,  17216,  17216.2,  17255, 
17260,  17501,  17503,  17504,  17506,  17511,  17512,  17734, 
17783,  17785,  17812,  17818,  17852,  18044,  18045,  18046, 
18053,  18401,  18402,  18403,  18405,  18410.6,  18431,  18433, 
18434,  18551.1,  18588,  18681,  18682,  18805,  19052,  19053, 
19053.9,  23041,  23042,  23058,  23153,  23184,  23185a,  231851), 
23301,  23333,  23361,  23362,  23501,  23571,  23701n,  23731, 
23734a,  23736.3,  23736.4,  23771,  23772,  24273,  24273.5, 
24307,  24310,  24343,  24344,  24345,  24346,  24347,  24348, 
24349,  24351,  24356,  24356.1,  24357,  24358,  24360,  24361, 
24362,  24363,  24364,  24365,  24366,  24368.1,  24372,  24373, 
24374,  24375,  24377,  24402,  24404,  24409,  24425,  24427, 
24430,  24482,  24485,  24495,  24502,  24512,  24516,  24575.1, 
24601,  24602,  24603,  24606,  24607,  24608,  24611,  24613, 
24614,  24622,  24631,  24633,  24634,  24636,  24661,  24667, 
24668,  24669,  24670,  24672,  24673,  24674,  24675,  24676, 
24677,  24678,  24681,  24684,  24703,  24704,  24705,  24706, 
24721,  24722,  24722.1,  24722.3,  24723,  24832,  24833,  24835, 
24836,  24837,  24916,  24918,  24943,  24944,  24945,  24946, 
24961,  24962,  249-71,  25001,  25003,  25004,  25005,  25006, 
25009,  25010,  25101,  25101.1,  25201,  25202,  25204,  25206, 
25208,  25401,  254011,  25441,  25442,  25443,  255521,  25553, 
25553.5,  25562,  25563,  255&4,  25761,  25962,  2S9^,  ^&9S4-, 

^mm-,  30001;  swm-,  3Qms-,  mom-,  m^ii-,  sm^  moM-, 
soioi^  mio^  30103.5-,  mio^  miM-,  30105.5,  so^m-,  sm^-, 

30109;  Sm4^  30140,  3044^,  mm^,  miS&;  25953,  25954, 
25956,  30008,  30101,  30102.5,  30142,  30167,  30168,  30170, 
30179,  30181,  30182,  30183,  30186,  30187,  30202,  mmh 
»Q22S  30223,  30362,  ms^  304^  ^4^  304S&,  S^U-, 
30455^  m4M  Bm4  m4^  30366,  30431  AND  30432  of, 
^  amend  the  heading  ef  P^i4  ^  {oommoncing  •mUh  S^eUen 
SggO^  ef  Division  S  ef,  and  to  amend  and  renumber  Sec- 
tions 13407,  15208,  17216.1,  18806,  18807,  18808,  18809, 
18810 -,  ISSll  €tn4  30476  AND  18811  of,  the  Revenue  and 
Taxation  Code,  to  amend  Section  18711  of  the  Business  and 

(64) 


—  3  —  AB  2270 

Professions  Code,  to  amend  Sections  4204,  15607,  20532, 
43002,  43007,  51501,  51505,  51515  and  54902  of  the  Govern- 
ment Code,  to  amend  Sections  1828,  3347,  5605.5,  5605.6, 
5661,  6352,  6741,  6354,  6855,  6913.1,  8955,  11451,  11451.02, 
14214,  14657,  447^5&-,^6633, 16635,  16645.12,  16645.16,  17200, 
17263.1,  17301,  17303.5,  17602,  17602.5,  17603,  17654.5, 
17655.5,  17656,  17660,  17664,  17665,  17665.5,  17666.2,  17667, 
17671,  17676,  17702,  17702.3,  17906.2,  17951  17702.2, 
17702.3,  17906.2,  17951,  20751  and  20930  of,  to  add  Sections 
17603.5,  20751.2  and  20751.3  to, 

to  repeal  Sections  »3m-,  3256,  3353,  11451.01,  11706,  17653, 
20752,  20753,  25445-,  25541.5  and  25542  of,  and  to  repeal 
Article  7  (commencing  with  Section  1791)  of  Chapter  1,  Di- 
vision 5,  Article  7.1  (commencing  with  Section  17920)  of 
Chapter  3  of  Division  14,  and  Article  3  (commencing  with 
Section  20801)  of  Chapter  3,  Division  16  of  ,  AND  TO  ADD 
SECTION  20751.4  AND  ARTICLE  3  (COMMENCING 
WITH  SECTION  20803),  TO  CHAPTER  3,  DIVISION 
16  OF  ,  the  Education  Code, 

to  add  Section  681.1  to  the  Harhors  and  Navigation  Code, 
to  amend  Section  4997  of  the  Public  Resources  Code, 
to  amend  Sections  1652  and  1653  of  the  Streets  and  High- 
ways Code  and  Sections  4000,  4300:5,  4451,  4750.5  and  5600 
of  the  Vehicle  Code,  relating  to  an  integrated  system  of  state 
and  local  taxation  for  governmental  purposes,  to  take  effect 
immediately,  tax  levy. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  111  of  the  Revenue  and  Taxation  Code 

2  is  repealed. 

3  Sec.  2.     Section  112  of  said  code,  is  repealed. 

4  Sec.  3.     Section  113  of  said  code  is  repealed. 

5  Sec.  4.     Section  114  of  said  code  is  repealed. 

6  Sec.  5.     Section  155.8  of  said  code  is  amended  to  read: 

7  155.8.     Notwithstanding  anything  in  this  code  to  the  contrary, 

8  every  person  who  at  12 :01  a.m.  on  the  first  day  of  January  of 

9  any  year  was  the  Owner  of,  or  had  in  his  possession  or  under 

10  his  control,  any  taxable  improvement  which  improvement  was 

11  thereafter  destroyed  without  his  fault  by  fire  or  by  any  other 

12  means  prior  to  July  31  of  that  year  and  cannot  be  rebuilt  be- 

13  cause  of  a  zoning  prohibition  may,  on  or  before  September  30 

14  of  that  year,  make  application  for  reassessment  of  such  im- 

15  provement   and   deliver   to   the  assessor  a  written  statement 

16  under  oath,  accompanied  by  a  certificate  of  a  disinterested 

17  compete'nt   person   or   authority,   showing  the   condition   and 

18  value,  if  any,  of  the  improvement  immediately  after  the  de- 

19  struction.  The  assessor  shall,  on  or  before  October  31  of  that 

20  year,  assess  the  improvement,  or  reassess  it  if  it  has  already 

21  been  assessed,  according  to  the  condition  and  value  immedi- 

22  ately  after  the  destruction,  and  the  assessor,  if  he  reassesses 

23  the  improvement,  shall  transmit  to  the  board  a  description  of 
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1  the  improvement  so  reassessed,  the  name  of  the  person  making 

2  the  application  in  connection  with  the  improvement,  and  the 

3  value  of  the  improvement  so  reassessed.  Upon  such  notice 

4  as  it  may  find  to  be  proper,  the  local  board  of  equalization 

5  may,  until  November  30  of  that  year,  equalize  any  such  assess- 

6  ment  or  reassessment.  •.  .  ■.     x. 

7  The  tax  rate  fixed  for  property  on  the  roll  on  which  the 

8  improvement  so  assessed  appears  or  the  improvement  so  re- 

9  assessed  appeared  at  the  time  of  its  original  assessment  shaU 

10  be  applied  to  the  amount  of  the  equalized  assessment  or  re- 

11  assessment  determined  in  accordance  with  the  last  paragraph. 

12  In  the  event  that  the  resulting  figure  is  less  than  the  tax 

13  theretofore  computed,  the  taxpayer  shall  be  liable  for  tax  only 

14  for  the  lesser  amount,  and  the  difference  shall  be  canceled. 

15  If  the  taxpayer  has  already  paid  the  tax  previously  computed, 

16  such  difference  shall  be  refunded  to  him  pursuant  to  Chapter 

17  5  (commencing  with  Section  5096)  of  Part  9  of  this  division, 

18  as  an  erroneously  collected  tax. 

19  Sec.  6.     Section  201.2  is  added  to  said  cgde,  to  read : 

20  201.2.     Inventories  shall  be  exempt  from  property  taxation. 

21  Inventories  shall  include  goods  intended  for  sale  or  resale  in 

22  the  normal  course  of  business  and  shall  include  raw  materials 

23  and  work  in  process  with  such  goods  and  shall  include  motion 

24  picture,  including  television,  negatives,  films  and  tapes.  In- 

25  ventories  shall  include  animals  and  crops  int^^ndcd  lep  s^  e? 

26  resale  within  eee  yee^  held  primnrily  for  sale  or  resale  .  Invcn 

27  *ei4€S  shaH  »et  includo  aeimalo  a»4  e^eps  fte%  intended  te 

28  fee  sel4  within  e»e  yeaPr  Invcntorico  shati  set  mcludo  fettsi- 

29  Inventories  shall  not  include  lusi  ness  machinery  and  eqmp- 

30  ment  and  office  machines  and  furniture  except  where  they  are 

31  held  for  sale  in'the  normal  course  of  business.  Inventories  shall 

32  not  include  cut  timber  until  it  has  been  processed.  This  ^section 

33  shall  be  effective  for  the  1966-67  fiscal  year  and  each  year 

34  thereafter .  -,   -,  j 

35  Sec    7      Section  210  of  said  code  is  amended  to  read :     _ 

36  210      The  householder's  exemption  is  as  specified  m  section 

37  lOi  of  Article  XIII  of  the  Constitution.  If  a  householder  fails 

38  to  select  the  personal  property  to  be  exempted,  the  assessor 

39  shall  apply  the  one  hundred  dollars  ($^100)  exemption  to  house- 

40  hold  furnishings  and  personal  effects  not  otherwise  exempt 

41  bylaw.  ,    .  j  j  ^         a 

42  Sec.  8.     Section  212  of  said  code  is  amended  to  read: 

43  212     Notes,    debentures,    shares   of   capital   stock,    solvent 

44  credits,  bonds,  deeds  of  trust,  mortgages,  and  any  interest  in 

45  such  property  are  exempt  from  taxation. 

46  Sec.  9.     Section  214.01  is  added  to  said  code,  to  read : 

47  214  01      For  the  purpose  of  Section  214,  property  shall  be 

48  deemed  irrevocably  dedicated  to  religious,  charitable  scientific, 

49  or  hospital  purposes  .only  if  a  statement  of  irrevocable  dedica- 

50  tion  to  only  these  purposes  is  found  in  the  articles  of  mcorpo- 

51  ration  of  the  corporation,  or  in  the  case  of  any  other  fund  or 
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1  foundation,  in  the  bylaws,  articles  of  association,  constitution, 

2  or  regulations  thereof. 

3  Sec.  10.     Section  214.3  of  said  code  is  amended  to  read : 

4  214.3.     In  the  event  that  any  property  described  in  sub- 

5  division   (6)   of  Section  214  shall  have  be6n  used  solely  for 

6  charitable  or  hospital  purposes  for  a  minimum  period  of  30 

7  years,  the  "welfare  exemption"  granted  by  Section  214  shall 

8  extend  to  such  property  irrespective  of  any  reversionary  pro- 

9  visions  in  the  title  of  the  property  respecting  liquidation,  dis- 

10  solution  or  abandonment,  if  the  ownership,  operation,  use  and 

11  dedication  of  the  property  are  otherwise  within  the  purview  of 

12  Section  214. 

13  Sec.  11.     Section  214.8  is  added  to  said  code,  to  read : 

14  214.8.     The  Legislature  finds  and  declares  that  the  vast  ma- 

15  jority  of  community  chests,  funds,  foundations  or  corporations 

16  organized  and  operated  for  religious,  hospital,  scientific  or 

17  charitable  purposes  are  faithfully  serving  the  purposes  for 

18  which  they  were  created  and  meet  the  needs  of  the  people  of 

19  this  state,  and  it  is  not  the  legislative  purpose  to  deprive  the 

20  property  of  such  organizations  of  the  welfare  exemption  pro- 

21  vided  for  in  Section  214.  It  is  the  intent  of  the  Legislature  in 

22  enacting  this  section  to  debar  from  this  exemption  only  those 

23  religious,  hospital,  scientific  or  charitable  organizations  which 

24  abuse  their  true  purpose  by  payment  of  excessive  remunera- 

25  tion  to  their  officers,  employees  or  directors  or  by  engaging  in 

26  transactions  with  profit-making  organizations  which  a  reason- 

27  able  man  should  knoAv  would  operate  to  the  detriment  of  the 

28  religious,    hospital,   scientific    or   charitable    organization   in- 

29  volved. 

30  P-roperty  described  in  Section  214  shall  not  be  entitled  to 

31  the  welfare  exemption  from  taxation  if  the  salary,  wage  or 

32  other  emolument  of  any  type  whatever  paid  directly  or  in- 

33  directly  by  the  religious,  hospital,  scientific  or  charitable  or- 

34  ganization  to  any   of  its  officers,  employees  or  directors  is 

35  excessive  in  comparison  to  the  salaries,  wages  or  emoluments 

36  paid  to  comparable  officers  and  employees- in  private  agencies 

37  or  institutions  providing  comparable  services  within  the  county 

38  or,  if  none,  within  the  state. 

39  The  remuneration  received  by  an  officer  or  employee  of  a 

40  religious,  hospital,  scientific  or  charitable  organization  shall  be 

41  deemed  excessive  if  it  exceeds  substantially  that  paid  directly 

42  or  indirectly  to  comparable  officers  or  employees  of  private 

43  agencies  or  institutions  providing  comparable  services.   The 

44  remuneration  received  by  a  director  of  a  religious,  hospital, 

45  scientific  or  charitable  organization  shall  be  deemed  excessive 

46  if  it  exceeds  substantially  that  paid  directly  or  indirectly  to 

47  the  head  of  comparable  private  agencies  or  institutions.^  No 

48  individual  officer,  employee  or  director  of  a  single  religious, 

49  hospital,  scientific  or  charitable  institution  shall  be  entitled  to 

50  two  or  more  such  remunerations  by  reason  of  the  fact  that  he 

51  serves  in  two  or  more  capacities  as  officer,  employee  or  director. 
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1  Property  described  in  Section  214  shall  not  be  entitled  to 

2  the  welfare  exemption  from  taxation  if  the  religious,  hospital, 

3  scientific    or-  charitable    organization    owning    such    property 

4  enters  into  any  transaction  of  benefit  to  a  profit-making  organi- 

5  zation  which  is  not  conducted  at  arm's  length  and  does  not 

6  afford  commensurate  benefit  to  the  religious,  hospital,  scientific 

7  or  charitable  organization.  For  purposes  of  this  paragraph,  a 

8  disputable  presumption  shall  arise  that  a  transaction  is  not  at 

9  arm's  length  if  the  service  performed  or  price  paid  does  not 

10  correspond  to  what  a  wdlling  buyer  of  services  or  property 

11  would  pay  to  a  willing  seller  on  the  open  market,  neither  loeing 

12  under  any  compulsion  to  buy  or  sell. 

13  As  used  in  this  section,  "profit-making  organization"  means 

14  any  person,  corporation,  association,  partnership  or  any  other 

15  entity  engaged  in  business  for  profit. 

16  Sec.  12.     Section  215  of  said  code  is  repealed. 

17  Sec.  13.     Section  216  of  said  code  is  repealed. 

18  Sec.  14.     Section  220  of  said  code  is  amended  to  read : 

19  220.     Any  aircraft  which  is  in  California  on  the  first  day  of 

20  January  solely  for  the  purpose  of  being  repaired,  overhauled, 

21  modified,  or  serviced  is  exempt  from  personal  property  taxa- 

22  tion.  This  exemption  does  not  apply  to  aircraft  normally  based 

23  in  California,  or  operated  intrastate  or  interstate  in  and  into 

24  California. 

25  Sec.  15.     Section  223  is  added  to  said  code,  to  read :  ^ 

26  223.     The  personal  effects  and  household  furnishings  in  ex- 

27  cess  of  one  hundred  dollars  ($100)  of  every  householder  shall 

28  be  exempt  from  taxation,  effective  July  1,  1966  and  thereafter. 
09  The  word  "householder"  as  used  in  this  section  means  any 

30  person  owning,  purchasing  or  renting  real  property  which  he 

31  is  using  regularly,  if  not  continuously,  as  a  residence. 

32  The  phrase  "personal  effects  and  household  furnishings" 

33  does  not  include  boats,  ari^efaftr  «*etep  vohicks  aircraft  or  mo- 

34  tor  vehicles,  or  personalty  held  or  used  in  connection  with  a 

35  trade,  profession  or  business. 

36  Sec.  1G.     Section  251  of  said  code  is  amended  to  read : 

37  251.     The  board  shall  prescribe  all  procedure  and  forms  re- 

38  quired  to  carry  into  effect  the  veterans',  church,  cemetery,  or- 

39  phanage,  college,  exhibition,  or  welfare  exemption. 

40  Sec.  17.     Section  252  of  said  code  is  amended  to  read : 

41  252.     When  making  the  first  claim  any  person  claiming  the 

42  veterans'  exemption  or  the  spouse  of  such  person  shall  appear 

43  before  the  assessor,  shall  give  all  information  required  and  an- 

44  swer  all  questions   in  an  affidavit,   and  shall  subscribe   and 

45  swear  to  the  affidavit  before  the  assessor.  The  assessor  may 

46  require  other  proof  of  the  facts  stated  before  allowing  the  ex- 

47  eraption.  In  subsequent  years  the  person  claiming  the  veterans' 

48  exemption,  or  the  spouse  of  such  person,  may  file  the  affidavit 

49  by  mail  on  such  forms  as  the  assessor  shall  require,  except  that 

50  the  applicant  for  the  exemption  shall  appear  in  person  before 

51  the  county  assessor  once  in  every  four-year  period  and  sub- 

52  scribe  and  swear  to  the  affidavit  before  the  assessor. 

(68) 


—  7  —  AB  2270 

1  Sec.  18.     Section  254.5  of  said  code  is  amended  to  read  : 

2  254.5.     Affidavits  for  the  welfare  exemption  shall  be  filed  in 

3  duplicate  on  or  before  March  15  of  each  year  with  the  as- 

4  sessor  concerned  and  shall  be  accompanied  by  duplicate  certi- 

5  fied  copies  of  the  financial  statements  of  the  owner  and  opera- 

6  tor.  Copies  of  the  affidavits  and  financial  statements  shall  be 

7  forwarded  forthwith  by  the  assessor  to  the  board  which  shall 

8  review  all  such  affidavits  and  statements  and  may  institute  an 

9  independent  audit  or  verification  of  the  operations  of 'the  owner 

10  and  operator  to  ascertain  whether  both  the  owner  and  operator 

11  meet  the  requirements  of  Sections  214  and  215  of  the  Revenue 

12  and  Taxation  Code.  In  this  connection  the  board  shall  consider, 

13  among  other  matters,  whether : 

14  (a)   The  services  and  expenses  of  the  owner  or  operator 

15  (including  salaries)  are  excessive,  based  upon  like  services  and 

16  salaries  in  comparable  public  institutions ; 

17  (b)   The  operations  of  the  owner  or"  operator,  either  directly 

18  or  indirectly,  materially  enhance  the  private  gain  of  any  indi- 

19  vidual  or  individuals ; 

20  (c)   Any  capital  investment  of  the  owner  or  operator  for 

21  expansion  of  physical  plant  is  justified  by  the  contemplated 

22  return  thereon,  and  required  to  s£rve  the  interests  of  the  com- 

23  munity. 

24  The  board  shall  forward  to  each  assessor  concerned  its  find- 
25^  ing  with  respect  to  each  claimant  and  said  finding  shall  be  con- 

26  sidered  by  the  assessor  in  his  determination  with  respect  to  the 

27  claim  for  exemption. 

28  Sec.  19.     Section  254.7  of  said  code  is  repealed. 

29  Sec.  20.     Section  255,  of  said  code  is  amended  to  read : 

30  255.     Affidavits    required    for    exemptions   named    in   this 

31  article,  except  the  welfare  exemption,  shall  be  filed  with  the 

32  assessor  between  12:01  a.m.  on  the  1st  day  in  January  and 

33  5  o'clock  p.m.  on  the  first  Monday  in  April. 

34  Sec.  21.     Section  256.5  is  added  to  said  code,  to  read: 

35  256.5.     Cemetery  exemption  affidavit.  The  affidavit  for  the 

36  cemetery  exemption  shall  show  that : 

37  (a)   The  property  is  used  or  held  exclusively  fof  the  burial 

38  o-r  other  permanent  deposit  of  the  human  dead  or  for  the  care, 

39  maintenance  or  upkeep  of  such  property  of  such  dead,  and 

40  (b)   The  property  is  not  held  for  profit. 

41  Sec.  22.     Section  263  of  said  code  is  repealed. 

42  Sec.  23.     Section  264  of  said  code  is  repealed. 

43  Sec.  24.     Section  265  of  said  code  is  repealed. 

44  Sec.  25.     Section  266  of  said  code  is  repealed. 

45  Sec.  26.     Section  268.5  of  said  code  is  repealed. 

46  Sec.  27.     Section  268.7  of  said  code  is  repealed. 

47  Sec.  28.     Section  269  of  said  code  is  repealed. 

48  Sec.  29.     Section  270  of  said  code  is  repealed. 

49  Sec.  30.     Section  271  of  said  code  is  repealed. 

50  Sec.  31.     Section  272  of  said  code  is  amended  to  read : 

51  272.     If  a  claimant  for  the  veterans'  exemption  failed  to 

52  file  the  required  affidavit  pursuant  to  Section  255  because  he 
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1  was  in  the  military  service  of  the  United  States  and  serving 

2  outside  of  the  continental  limits  of  the  United  States  between 

3  12 :01  a.m.  on  the  first  day  of  January  and  5  o'clock  p.m.  on  the 

4  first  Monday  in  April,  any  tax  or  penalty  or  interest  thereon 

5  for  any  fiscal  year  commencing  during  the  calendar  year  1966 

6  on  property  to  the  amount  of  one  thousand  dollars  ($1,000) 

7  owned  by  such  person  as  to  which  the  veterans'  exemption 

8  was  available  for  such  fiscal  year,  shall  be  canceled  pursuant 

9  to  Article  1  (commencing  with  Section  4986)  of  Chapter  4  of 

10  Part  9  of  this  division  as  if  it  had  been  levied  or  charged  erro- 

11  neously,  and,  if  paid,  a  refund  thereof  shall  be  made  pursuant 

12  to  Article  1  (commencing  with  Section  5096)  of  Chapter  5  of 

13  Part  9  of  this  division  as  if  it  had  been  erroneously  collected. 

14  Sec.  32.     Section  273  of  said  code  is  repealed. 

15  Sec.  33.     Section  401  of  said  code  is  amended  to  read: 

16  401.     Except  as  provided  in  this  part,  every  assessor 'shall 

17  uniformly  appraise  all  taxable  property  at  100  percent  of  full 

18  cash  value.  This  appraised  value  shall  be  multiplied  by  a  fac- 

19  tor  which  shall  be  established  by  the  State  Board  of  Equali- 

20  zation  pursuant  to  Section  401.1.  This  factor,  which  may  be 

21  known  as  the  ' '  standard  ratio, ' '  shall  be  uniform  throughout 

22  the  state.  The  product  of  the  appraised  value  and  the  factor 

23  shall  he  the  assessed  value. 

24  Sec.  34.     Section  401.1  is  added  to  said  code,  to  read : 

25  401.1.     The   Board   of   Equalization   shall,   no   later   than 

26  December  1,  1965,  adopt  the  factor  to  be  used  in  assessing 

27  property  throughout  the  state  as  provided  in  Section  401.  The 

28  board  shall  hold  public  hearings  prior  to  determining  the 

29  factor. 

30  The  board  is  directed  to  adopt  a  factor  which  will  produce 

31  a  ratio  of  assessed  value  to  full  cash  value  which  is  within  a 

32  20  percent  range  of  the  statewide  .average  assessment  ratio  for 

33  1964  as  determined  by  the  Board  of  Equalization. 

34  Unless  the  Legislature,  by  concurrent  resolution,  prior  td 

35  June  30,  1966,  establishes  another  factor  which  shall  replace 

36  the  factor  proposed  by  the  Board  of  Equalization,  the  factor 

37  established  by  the  Board  of  Equalization  shall  be  in  effect  on 

38  July  1,  1966  with  respect  to  assessments  made  in  the  1966-67 

39  fiscal  year  and  thereafter. 

40  Sec.  35.     Section  405  of  said  code  is  amended  to  read : 

41  405.    Annually,   the  assessor  shall  assess  all  the  taxable 

42  property  in  his  county,  except  state-assessed  property,  to  the 

43  persons  owning,  claiming,  possession,  or  controlling  it  at  12  :01 

44  a.m.  on  the  first  day  of  January.  The  assessor  shall  ascertain 

45  such  property  between  January  1st  and  June  15th. 

46  Sec.  36.     Section  407  of  said  code  is  amended  to  read : 

47  407.     Annually,  on  or  before  June  22,  the  assessor  shall 

48  transmit  a  statistical  statement  to  the  board,  supplying  any 

49  statistical  information  which  the  board  may  require,  and  Shall 

50  supply  from  time  to  time  any  other  information  required  by 

51  the  board. 

(70) 


_  9  —  AB  2270 

1  Sec.  37.     Section  441  of  said  code  is  amended  to  read: 

2  441.     (a)   Every  person  shall  file  a  written  property  state- 

3  ment,  under  oath,  with  the  assessor  between  noon  on  the  first 

4  Monday  m  Mareh  day  of  January  and  5  p.m.  on  the  last 

5  Monday  in  April,  annually,  and  within  such  time  as  the  as- 

6  sessor  may  appoint.  At  any  time,  as  required  by  the  assessor 

7  for  assessment  purposes,  every  person  shall  furnish  informa- 

8  tion  or  records  for  examination. 

9  (b)   The  property  statement  may  be  filed  with  the  assessor 

10  through  the  U.S.  mail,  properly  addressed  with  postage  pre- 

11  paid.   This  subdivision  shall  be  applicable  to  every  taxing 

12  agency,  including  but  not  limited  to,  a  chartered  city  and 

13  county,  or  chartered  city. 

14  Sec.  88.     Section  448  of  said  code  is  amended  to  read : 

15  448.     The  property  statenjent  shall  show  all  information  as 

16  of  12 :01  a.m.  on  the  first  day  of  January  and  as  of  noon  on 

17  the  first  Monday  in  March.  The  statement  shall  set  forth  all 

18  the  real  and  personal  property  owned  by  such  taxpayer,  or  in 

19  his  pos^ssion,  or  under  his  control  at  12 :00  meridian  on  the 

20  first  Monday  of  March. 

21  Additional  information  required  by  this  article  shall  be  fur- 

22  nished  regarding  property  owned,  controlled  by  or  in  the  pos- 

23  session  of  a  taxpayer  on  the  first  day  of  January.  Additional 

24  information  with  respect  to  property  owned  or  in  the  posses- 

25  sion  of  a  taxpayer  at  noon  on  the  first  Monday  in  March  be- 

26  yond  that  required,  by  this  section  shall  not  be  necessary. 

27  Sec.  39.     Section  463  of  said  code  is  amended  to  read : 

28  463.     Every  person  forfeits  one  hundred  dollars  ($100)  to 

29  the  people  of  the  state,  to  .be  recovered  by  action  brought  in 

30  their  name  by  the  assessor,  for  each  refusal  to  do  any  of  the 

31  following : 

32  (a)  Furnish  the  property  statement. 

33  (b)  Make  and  subscribe  the  affidavit  respecting  his  name 

34  and  place  of  residence. 

35  Sec.  40.     Section  464  of  said  code  is  amended  to  read : 

36  464.     All  moneys  recovered  by  the  assessor  under  Section 

37  463  shall  be  paid  into  the  county  treasury  and  the  assessor 

38  may  retain  none  fot  his  own  use. 

39  Sec.  41.     Section  467  of  said  code  is  amended  to  read:  _ 

40  467.     Annually,  on  or  before  February  20th,  every  taxing 

41  agency  shall  file  with  the  assessor  of  the  county  in  which  the 

42  property  is  located  statements  containing  legal  descriptions  of 

43  (a)   All  real  estate  which  it  has  conveyed  by  deed  to  any 

44  person  during  the  assessment  year  ending  on  the  preceding 

45  first  day  of  January. 

46  (b)  All  real  estate  owned  by  it  on  the  preceding  first  day  of 

47  January  and  which  it  has  agreed  by  contract  in  writing  to  sell 

48  and  convey  to  any  person.  The  statement  covering  property 

49  sold  by  contract  shall  show  for  each  parcel  of  real  estate  the 

50  name  and  address  of  the  purchaser,  the  consideration  for  the 

51  sale  and  conveyance  thereof,  and  the  amount  of  the  considera- 

52  tion  paid  as  of  the  first  day  of  January. 
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1  Sec.  42.     Section  535  of  said  code  is  repealed. 

2  Sec.  43.     Section  565  of  said  code  is  amended  to  read : 

3  565.     Whenever  tax-deeded  property  is  redeemed  between 

4  the  first  day  in  January  and  June  15th,  the  redemption  officer 

5  shall  immediately  notify  the  assessor  of  the  redemption  and 

6  the  assessor  shall  enter  the  property  on  the  roll  being  pre- 

7  pared. 

8  Sec.  44.     Section  569  of  said  code  is  amended  to  read : 

9  569.     Whenever  delinquent  taxes  on  tax-deeded  property 

10  are  being  paid  in  installments,  and  there  has  been  a  default  in 

11  the  payment  of  any  installment,  the  redemption  officer  'shall 

12  notify  the  county  assessor  of  such  default  on  or  before  the  first 

13  day  in  January  of  the  year  following  said  default. 

14  Sec.  45.     Section  616  of  said  code  is  amended  to  read: 

15  616.     On  or  before  the  June  15th,  annually,  the  assessor 

16  shall  complete  the  local  roll.,  He  shall  make  and  subscribe  an 

17  affidavit  on  the  roll  substantially  as  follows : 

18  '*I, ,  assessor  of county,  swear  that  between 

19  the  first  day  of  January  and  June  15,  19 ,  I  have  made  dili- 

20  gent  inquiry  and  examination  to  ascertain  all  the  property 

21  within  the  county  subject  to  assessment  by  me,  and  that  it 

22  has  been  assessed  on  the  roll,  according  to  the  best  of  my  judg- 

23  ment,  information,  and  belief,  at  its  value  as  required  by  law ; 

24  and  that  I  have  faithfully  complied  with  all  the  duties  im- 

25  posed  on  the  assessor  under  the  revenue  laws ;  and  that  I  have 

26  not  imposed  any  unjust  or  double  assessment  through  malice, 

27  ill  will,  or  otherwise ;  nor  allowed  anyone  to  escape  a  just  and 

28  equal  assessment  through  favor,  reward,  or  otherwise. ' ' 

29  The  failure  to  make  or  subscribe  this  affidavit,  or  any  affi- 

30  davit,  does  not  affect  the  validity  of  the  assessment. 

31  The  assessor  may  require  from  any  of  his  deputies  an  affi- 

32  davit  on  the  roll  similar  to  his  own. 

33  Sec.  46.     Section  619  of  said  code  is  amended  to  read: 

34  619.     The  assessor  shall,  upon  or  prior  to  completion  of  the 

35  local  roll,  either; 

36  (a)   Inform   the   assessees   of   real   property   on   the   local 

37  secured  roll  of  the  amounts  at  which  their  respective  proper- 

38  ties  have  been  or  will  be  assessed  thereon ;  or 

39  (b)   Inform  each  assessee  of  real  property  on  such  roll  of  the 

40  amount  of  any  increase  in  the  assessed  value  of  such  real  prop- 

41  erty  if  the  increase  exceeds  10  percent  of  its  assessed  value 

42  on  the  roll  for  the  year  immediately  preceding,  or  if  the  in- 

43  crease  exceeds  some  lesser  amount  when  so  specified  by  the 

44  board  of  supervisors. 

45  The  information  given  by  the  assessor  to  the  assessee  pur- 

46  suant  to  subdivisions  (a)  or  (b)  shall  include  a  notification  of 

47  hearings  by  the  county  board  of  equalization,  which  shall  in- 

48  elude   the   period  during   which   assessment   protests  will  be 

49  accepted  and  the  place  where  they  may  be  filed. 

50  This  information  shall  also  include  the  assessment  ratio  for 

51  the  county  as  last  computed  by  the  State  Board  of  Equaliza- 

52  tioii- 
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1  This  information  shall  be  furnished  by  the  assessor  to  the 

2  assessee  by  regular  U.S.  mail  directed  to  him  at  his  latest 

3  address  known  to  the  assessor.  The  board  of  supervisors  of 

4  any  county  may,  in  addition,   authorize  the  publication  of 

5  this   information   in   any   newspaper   of   general   circulation 

6  within  the  county. 

7  The  failure  of  the  assessee  to  receive  this  information  shall 

8  not  in  any  way  affect  the  validity  of  any  assessment  or  the 

9  validity  of  any  taxes  levied  pursuant  thereto. 

10  Sec.  47.     Section  621  of  said  code  is  amended  to  read : 

11  621.     The  assessor,  with  the  approval  of  the  board  of  super- 

12  visors,  may  give  the  information  required  by  Section  619,  as 

13  an  alternative  to  giving  the  information  by  U.S.  mail,  by 

14  having  published  lists  of  assessments  in  newspapers.  For  this 

15  purpose  he  may  divide  the  county  into  publication  areas  not 

16  to  exceed  five  in  number.  Within  such  areas  the  assessment 

17  listings  may  be  grouped  by  assessment  map  books,  by  post 

18  office  zones  or  by  such  other  arrangements  as  may  be  deter- 

19  mined  by  the  assessor  as  most  likely  to  give  notice  to  assessees 

20  and  as  practicable  for  publication  in  local  newspapers.  The 

21  complete  assessment  data  of  one  such  area  may  be  printed  in 

22  one  year,  and  for  other  areas  in  successive  years  as  directed  by 

23  him  until  the  full  county  is  covered.  Each  year  at  least  all 

24  changes  of  assessment  listings  for  all  the  areas  shall  be  printed, 

25  together  with  a  notice  that  no  changes  were  made  with  regard 

26  to  properties  not  on  the  list  of  changes,  so  that  all  changes  will 

27  be  on  a  current  basis  for  the  entire  county.  Newspapers  for  the 

28  publications  shall  be  selected  as  they  are  for  publication  of 

29  the  delinquent  tax  lists  and  the  rate  paid  for  the  advertising 

30  shall  be  the  same. 

31  Neither  the  failure  of  the  assessee  to  receive  this  information 

32  nor  the  failure  of  the  assessor  to  so  inform  the  assessee  shall  in 

33  any  way  affect  the  validity  of  any  assessment  or  the  validity 

34  of  any  taxes  levied  pursuant  thereto. 

35  Sec.  48.     Article  8  (commencing  with  Section  670)  is  added 

36  to  Chapter  3  of  Part  2  of  Division  1  of  said  code,  to  read : 

37 

38  Article  8.     Assessor  and  Appraiser  Qualifications 

39 

40  670.     (a)   No  person  shall  perform  the  duties  or  exercise  the 

41  authority  of  an  assessor  or  appraiser  of  property  in  or  on 

42  behalf  of  any  county  unless  the  he  is  the  holder  of  a  valid 

43  assessor's  or  appraiser's  certificate,  as  the  case  may  be,  issued 

44  by  the  State  Board  of  Equalization, 

45  (b)   The  board  shall  provide  for  the  examination  of  appli- 

46  cants  for  such  certificates.  The  State  Personnel  Board  may 

47  be  designated  to  give  such  examinations.  No  certificate  shall  be 

48  issued  to  any  person  ^\ho  has  not  demonstrated  to  the  satisfac- 

49  tion  of  the  board  that  he  is  competent  to  perform  the  work  of 

50  an  assessor  or  appraiser,  as  the  case  may  be :  provided  that  any 

51  applicant  for  a  certificate  who  is  denied  the  same  shall  have  a 
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1  right  to  review  of  such  denial  in  accordance  with  the  State 

2  Administrative  Procedure  Act. 

3  (c)  Passage  of  a  civil  service  examination  for  appraiser 

4  given  by  any  county  shall  suffice  to  meet  the  requirements  of 

5  this  section.   The  content  of  such  examination  shall  be  ap- 

6  proved  by  the  Board  of  Equalization. 

7  (d)  Any  person  performing  the  duties  of  assessor  or  ap- 

8  praiser  in  state  or  county  or  city  government  at  the  time  this 

9  section  is  adopted  shall  be  certificated  without  examination 

10  upon  application  to  the  Board  of  Equalization, 

11  (e)   This  section  does  not  apply  to  elected  officials. 

12  Sec.  49.     Section  751  of  said  code  is  amended  to  read : 

13  751.     The  board  shall  assess  all  state-assessed  property  at 

14  its  actual  value  as  of  12 :01  a.m.  on  the  first  day  of  January. 

15  Sec.  50.     Section  753  of  said  code  is  amended  to  read : 

16  753.     Annually,  on  or  before  the  first  Monday  in  August, 

17  the  board  shall  assess  all  state-assessed  property  required  to  be 

18  assessed  as  of  the  first  day  of  January. 

19  Sec.  51.     Section  871  of  said  code  is  repealed. 

20  Sec.  52.     Article   3    (commencing   with   Section   1056)    of 

21  Chapter  5  of  Part  2  of  Division  1  of  said  code  is  repealed. 

22  Sec.  53.     Section  1362  of  said  code  is  amended  to  read : 

23  1362.     Any  taxpayer  having  the  necessary  knowledge  may 

24  file  with  the  board  of  supervisors  an  affidavit,  alleging  that 

25  certain  property  has  escaped  taxation  or  is  being  underassessed 

26  through  the  willful  failure  or  neglect  of  the  assessor,  and  giv- 

27  ing  the  best  description  of  the  property  that  he  can. 

28  Sec.  54.     Section  1605  of  said  code  is  amended  to  read : 

29  1605.     After  giving  notice  as  prescribed  by  its  rules,  the 

30  county  board  may  increase  or  lower  any  assessment  on  the  local 

31  roll  in  order  to  equalize  the  assessment  of  property  on  the 

32  local  roll. 

33  If  the  ratio  of  assessed  value  to  full  cash  value  on  any  par- 

34  eel  of  property  in  a  county  deviates  by  more  than  10  percent 

35  from  the  average  ratio  of  assessment  of  all  property  in  a 

36  county  as  found  by  the  State  Board  of  Equalization  as  pro- 

37  yided  in  Section  1817,  this  shall  be  prima  facie  evidence  of  an 

38  inequitable  assessment  and  the  county  board  shall  equalize  the 

39  assessment  on  said  property  so  that  the  assessed  value  shall 

40  be  in  the  same  proportion  to  full  cash  value  as  all  property 

41  in  the  county  as  reflected  by  the  findings  of  the  State  Board  of 

42  Equalization. 

43  Sec.  55.     Section  1607  of  said  code  is  amended  to  read: 

44  1607.     A  reduction  in  an  assessment  on  the  local  roll  shall 

45  not  be  made  unless  the  party  affected  or  his  agent  makes  and 

46  files  with  the  county  board  a  verified,  written  application  for 

47  it,  showing  the  facts- claimed  to  require  the  reduction, 

48  The  application  may  be  filed  at  any  branch  office  of  the 

49  county  where  the  clerk  of  the  county  or  the  assessor  has  an 

50  office.  This  application  shall  be  filed  no  later  than  three  cal- 

51  endar  daycB  days  after  the  first  Monday  in  July. 
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1  Sec.  56.     Section  1817  of  said  code  is  amended  to  read : 

2  1817.     The  board  shall  annually  estimate  any  change  that 

3  may  have  occurred  in  the  full  cash  value  of  locally  assessable 

4  tangible  property  between  the  lien  date  of  the  roll  for  which 

5  the  last  survey  was  made  pursuant  to  Section  1815  and  the 

6  lien  date  of  the  current  roll.  The  board  shall  use  as  the  basis 

7  for  such  estimate  data  on  school  enrollment,  retail  sales,  wages, 

8  or  other  factors  reasonably  indicative  of  change  or  lack  of 

9  change  in  the  total  full  cash  value  of  the  property.  The  rela- 

10  tionship  between  the  total  assessed  value  of  the  tangible  prop- 

11  erty  on  the  current  local  roll  and  the  total  full  cash  value  of 

12  locally  assessable  tangible  property  so  estimated  shall  be  com- 

13  puted  for  each  county  of  the  state  by  the  third  Monday  first 

14  day  in  July  of  each  year.  The  board  shall  transmit  promptly 

15  to  each  county  assessor  and  county  superintendent  of  schools, 

16  and  to  the  Superintendent  of  Public  Instruction  a  statement 

17  of  its  preliminary  determination  of  this  relationship.  This  de- 

18  termination  shall  be  published  in  a  paper  of  general  circulation 

19  in  each  county.  This  determination  may  be  used  in  local  equal- 

20  ization  hearings. 

21  Sec.  57.     Section  1901  of  said  code  is  amended  to  read : 

22  1901.     Where  property  in  a  city  is  not  assessed  for  city 

23  purposes  by  the  county  assessor  the  board  shall* equalize  the 

24  assessed  value  of  state  assessed  property  in  the  city  with  the 

25  assessed  value  of  other  property  in  the  city  hut  not  higher 

26  than  the  assessed  value  of  other  property  in  the  county. 

27  Sec.  58.     Section  2151.1  is  added  to  said  code,  to  read: 

28  2151.1.     Notwithstanding  any  other  provision  of  law,  spe- 

29  cial  districts  may  increase  their  property  tax  rates  above  stat- 

30  utory  maximums  to  an  amount  which  will  produce  no  more 

31  than  105  percent  of  the  revenue  produced  by  the  property  tax 

32  they  levied  for  the  fiscal  year  1965-66. 

33  Sec.  59.     Section  2153  of  said  code  is  repealed. 

34  Sec.  60.     Section  2189.3  of  said  code  is  amended  to  read: 

35  2189.3,    A  tax  on  personal  property  belonging  to  an  owner 

36  of  real  property  on  the  secured  roll  located  in  the  same  county 

37  as  the  personal  property,  where  the  personal  property  is  not 

38  located  upon  the  real  property  on  the  lien  date,  is,  on  and 

39  after  the  lien  date,  a  lien  on  the  real  property,  having  the  force, 

40  effect  and  priority  of  a  judgment  lien  from  and  after  the  lien 

41  date,  if,  on  or  before  the  lien  date : 

42  (a)  The  assessor,  at  the  request  of  the  taxpayer,  determines 

43  and  issues  to  the  taxpayer  a  certificate,  that  the  real  property 

44  is  sufficient  to  secure  the  payment  of  the  tax. 

45  (b)   The  taxpayer  records  the  certificate  with  the  county 

46  recorder. 

47  Any  tax  which  becomes  a  lien  on  the  real  property  in  ac- 

48  cordance  with  this  section  shall  be  subject  to  the  provisions  of 

49  this  division  relating  to  the  rate  and  date  of  payment  of  taxes 

50  on  the  secured  roll  for  the  current  year;  and  in  the  event  of 

51  any  delinquency  in  the  payment  of  such  tax,  the  personal 

52  property  on  which  it  has  been  levied  shall  be  subject  to  seizure 
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1  and  sale  in  accordance  witli  Sections  2914  to  2921,  inclusive, 

2  of  this  code. 

3  Sec.  61.     Section  2192  of  said  code  is  amended  to  read: 

4  2192.     Except   as  otherwise   specifically   provided,   all  tax 

5  liens  attach  annually  as  of  12  :01  a.m.  on  the  first  day  of  Jan- 

6  uary  preceding  the  fiscal  year  for  which  the  taxes  are  levied. 

7  Sec.  62.     Chapter  2    (commencing  with  Section  4691)    of 

8  Part  8  of  Division  1  of  said  code  is  repealed. 

9  Sec.  63.     Section  5363  of  said  code  is  amended  to  read:_ 

10  5363.     In  assessing  aircraft,   the  assessor  shall  determine 

11  assessed  value  as  provided  by  Section  401. 

12  Sec.  64.     Section  5364  of  said  code  is  amended  to  read : 

13  5364.     The  board  shall  establish  standards  and  fix  guides  to 

14  be  used  by  the  county  assessor  in  the  assessment  of  aircraft. 

15  SEC.  64.5.     Section  5366  of  said  code  is  amended  to  read: 

16  5366.     Owners,  as  well  as  operators,  of  private  and  public 

17  airports  shall,  on  or  before  the  first  Monday  m  March  day  of 

18  January  of  each  year,  provide  the  assessor  of  the  county  in 

19  which  the  airport  is  situated  with  a  statement  containing  a 

20  list  of  names  and  addresses  of  the  owners  of  all  aircraft  which 

21  use  the  airport  as  a  base. 

22  Sec.  65.     Section  5391  of  said  code  is  amended  to  read: 

23  &3d4T    0»  e¥'  feefwe  September  iy  ei  eaeh  yea^  the  feea^  ei 

24  6ttpcrviao¥e  ei  eaeh  e6«»ty  shall  fix  the  fate  el  tax  fe^  aircraft, 

25  ae^  efeali  levy  the  ta«  ee  aixefaftr  The  fate  shall  fee  e^tual  te 

26  e«e  a»d  one  half  pe^eeet  (1.5%)  ei  tfee  market  value  el  the 

27  aH?€¥aft  as  determined  p«fsua*rt  te  tMs  part,  if  the  board 

28  el  eupervisora  el  a^y  county  le?  aey  leasee  laik  te  fi«  the 

29  f£tfee  el  ta«  lef  aircraft,  the  fate  el  tax  lef  aifefalt  steli  fee 

30  eeHelusivcly  pfesufiaed  te  fee  eee  afbd  enc-hall  percent  {l.b%)- 

31  el  the  m.arkct  value  el  the  aifefalt  as  determined  pufsuaat  te 

Q^  tlllW     jJUi  t7 

33  5391.     The  rate  of  tax  for  aircraft  shall  be  equal  to  the 

34  average  statewide  property  tax  rate  for  the  previous  year  as 

35  computed  by  the  State  Board  of  Equalization. 

36  Sec.  66.     Section  6006  of  said  code  is  amended  to  read : 

37  6006.     "Sale"  means  and  includes: 

38  (a)  Any  transfer  of  title  or  possession,  exchange,  or  barter, 

39  conditional  or  otherwise,   in  any  manner  or  by  any  means 

40  whatsoever,  of  tangible  personal  property  for  a  consideration. 

41  "Transfer  of  possession,"  includes  only  transactions  found  by 

42  the  board  to  be  in  lieu  of  a  transfer  of  title,  exchange,  or 

43  barter. 

44  (b)   The    producing,    fabricating,   processing,    printing,   or 

45  imprinting  of  tangible  personal  property  for  a  consideration 
4t5  for  consumers  who  furnish  either  directly  or  indirectly  the 

47  materials    usM    in    the    producing,    fabricating,    processing, 

48  printing,  or  imprinting. 

49  (c)   The  furnishing  and  distributing  of  tangible  personal 

50  property  for  a  consideration  by  social  clubs  and  fraternal 

51  organizations  to  their  members  or  others. 
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1  (d)   The  furnishing,  preparing,  or  serving  for  a  eonsidera- 

2  tion  of  food,  meals,  or  drinks. 

3  (e)  A  transaction  whereby  the  possession  of  property  is 

4  transferred  but  the  seller  retains  the  title  as  security  for  the 

5  payment  of  the  price. 

6  (f )  A  transfer  for  a  consideration  of  the  title  or  possession 

7  of  tangible  personal  property  which  has  been  produced,  fab- 

8  ricated,  or  printed  to  the  special  order  of  the  customer,  or  of 

9  any  publication. 

10  (g)  Any  lease  of  tangible  personal  property  in  any  man- 

11  ner  or  by  any  means  whatsoever,  for  a  consideration,  except 

12  a  lease  of : 

13  (1)   Clothes  or  costumes. 

14  (2)  Linen  supplies  and  similar  articles  when  an  essential 

15  part  of  the  lease  agreement  is  the  furnishing  of  the  recurring 

16  service  of  laundering  or  cleaning  the  articles. 

17  (3)   Household  furnishings  with  a  lease  of  the  living  quar- 

18  ters  in  which  they  are  to  be  used. 

19  (4)  Motion  picture,  including  television,  films  and  tapes, 

20  Sec.  67.     Section  6006.1  is  added  to  said  code,  to  read: 

21  6006.1.     The   granting  of  possession  of  tangible  personal 

22  property  by  a  lessor  to  a  lessee,  or  to  another  person  at  the 

23  direction  of  the  lessee,  is  a  continuing  sale  in  this  state  by 

24  the  lessor  as  respects  any  period  of  time  the  leased  property  is 

25  situated  in  this  state,  irrespective  of  the  time  or  place  of  de- 

26  livery  of  the  property  to  the  lessee  or  such  other  person. 

27  Sec.  68.     Section  6006.3  is  added  to  said  code,  to  read: 

28  6006.3.     "Lease"  includes,  rental,  hire  and  license. 

29  Sec.  69.     Section  6009  of  said  code  is  amended  to  read: 

30  6009.     "Use"  includes  the  exercise  of  any  right  or  power 

31  over  tangible  personal  property  incident  to  the  ownership  of 

32  that  property,  and  also  includes  the  possession  of,  or  the  exer- 

33  cise  of  any  right  or  power  over,  tangible  personal  property  by 

34  a  lessee  under  a  lease,  except  that  it  does  not  include  tlie  sale 

35  of  that  property  in  the  regular  course  of  business. 

36  Sec.  70.     Section  6010  of  said  code  is  amended  to  read : 

37  6010.     "Purchase"  means  and  includes: 

38  (a)   Any  transfer  of  title  or  possession,  exchange,  or  barter, 

39  conditional  or  otherwise,  in  any  manner  or  by  any  means 

40  whatsoever,  of  tangible  personal  property  for  a  consideration. 

41  "Transfer  of  possession,"  includes  only  transactions  found  by 

42  the  board  to  be  in  lieu  of  a  transfer  of  title,  exchange,  or  bar- 

43  ter. 

44  (b)  When  performed  outside  this  state  or  when  the  cus- 

45  tomer  gives  a  resale  certificate  pursuant  to  Article  3  of  Chapter 

46  2  of  this  part,  the  producing,  fabricating,  processing,  printing, 

47  or  imprinting  of  tangible  personal  property  for  a  consideration 

48  for  consumers  who  furnish  either   directly  or  indirectly  the 

49  materials  used  in  the  producing,  fabricating,  processing,  j^rint- 

50  ing,  or  imprinting. 
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1  (c)  A  transaction  whereby  the  possession  of  property  is 

2  transferred  but  the  seller  retains  the  title  as  security  for  the 

3  payment  of  the  price. 

4  (d)  A  transfer  for  a  consideration   of  tangible  personal 

5  property  which  has  been  produced,  fabricated,  or  printed  to 

6  the  special  order  of  the  customer,  or  of  any  publication. 

7  (e)  Any  lease  of  tangible  personal  property  in  any  manner 

8  or  by  any  means  whatsoever,  for  a  consideration,  except  a 

9  lease  of : 

10  (1)   Clothes  or  costumes. 

11  (2)  Linen  supplies  and  similar  articles  when  an  essential 

12  part  of  the  lease  agreement  is  the  furnishing  of  the  recur- 

13  ring  service  of  laundering  or  cleaning  the  articles. 

14  (3)  Household  furnishings  with  a  lease  of  the  living  quar- 

15  ters  in  which  they  are  to  be  used. 

16  (4)  Motion  picture,  including  television,  films  and  tapes. 

17  Sec.  71.     Section  6010.1  is  added  to  said  code,  to  read : 

18  6010.1.     The  possession  of  tangible  personal  property  by  a 

19  lessee,  or  by  another  person  at  the  direction  of  the  lessee,  is  a 

20  continuing  purchase  for  use  in  this  state  by  the  lessee  as  re- 

21  spects  any  period  of  time  the  leased  property  is  situated  in 

22  this  state,  irrespective  of  the  time  or  place  of  delivery  of  the 

23  property  to  the  lessee  or  such  other  person. 

24  Sec.  72.     Section  6011  of  said  code  is  amended  to  read : 

25  6011.     "Sales  price"  means  the  total  amount  for  which 

26  tangible  personal  property  is  sold  or  leased  or  rented,  as  the 

27  case  may  be,  valued  in  money,  whether  paid  in  money  or 

28  otherwise,  without  any  deduction  on  account  of  any  of  the 

29  following : 

30  (a)   The  cost  of  the  property  sold. 

31  (b)   The  cost  of  materials  used,  labor  or  service  cost,  inter- 

32  est  charged,  losses,  or  any  other  expenses. 

33  (c)   The  cost  of  transportation  of  the  property,  except  as 

34  excluded  by  other  provisions  of  this  section. 

35  The  total  amount  for  which  the  property  is  sold  or  leased  or 

36  rented  includes  all  of  the  following : 

37  (a)  Any  services  that  are  a  part  of  the  sale. 

38  (b)  Any  amount  for  which  credit  is  given  to  the  purchaser 

39  by  the  seller. 

40  (c)  The  amount  of  any  tax  imposed  by  this  state  that  is 

41  conclusively  presumed  to  be  a  direct  tax  on  the  retail  con- 

42  sumer  precollected  by  the  seller  for  the  purpose  of  conven- 

43  ience  and  facility  only. 

44  "Sales  price"  does  not  include  any  of  the  following: 

45  (a)   Cash  discounts  allowed  and  taken  on  sales. 

46  (b)   The  amount  charged  for  property  returned  by  custo- 

47  mers  when  that  entire  amount  is  refunded  either  in  cash  or 

48  credit,  but  this  exclusion  shall  not  apply  in  any  instance  when 

49  the  customer,  in  order  to  obtain  the  refund,  is  required  to 

50  purchase  other  property  at  a  price  greater  than  the  amount 

51  charged  for  the  property  that  is  returned.  For  the  purpose  of 

52  this  section  refund  or  credit  of  the  entire  amount  shall  be 
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1  deemed  to  be  given  when  the  purc'hase  price  less  rehandling 

2  and  restocking  costs  are  refunded  or  credited  to  the  customer. 

3  (c)   The  amount  charged  for  labor  or  services  rendered  in 

4  installing  or  applying  the  property  sold. 

5  (d)   The  amount  of  any  tax  (not  including,  however,  any 

6  manufacturers'    or   importers'    excise   tax)    imposed   by  the 

7  United  States  upon  or  with  respect  to  retail  sales  whether  im- 

8  posed  upon  the  retailer  or  the  consumer. 

9  (e)   The  amount  of  any  tax  imposed  by  any  city,  county 

10  or  city  and  county  within  the  State  of  California  upon  or  with 

11  respect  to  retail  sales  of  tangible  personal  property,  measured 

12  by  a  stated  percentage  of  sales  price  or  gross  receipts,  whether 

13  imposed  upon  the  retailer  or  the  consumer. 

14  (f)   The  amount  of  any  tax  imposed  by  any  city,  county  or 

15  city  and  county  within  the  State  of  California  with  respect  to 

16  the  storage,  use  or  other  consumption  in  such  city,  county  or 

17  city  and  county  of  tangible  personal  property  measured  by  a 

18  stated  percentage  of  sales  price  or  purchase  price,  whether 

19  such  tax  is  imposed  upon  the  retailer  or  the  consumer. 

20  (g)   Separately  stated  charges  for  transportation  from  the 

21  retailei^'s  place  of  business  or  other  point  from  which  shipment 

22  is  made  directly  to  the  purchaser,  but  the  exclusion  shall  not 

23  exceed  a  reasonable  charge  for  transportation  by  facilities  of 

24  the  retailer  or  the  cost  to  the  retailer  of  transportation  by 

25  other  than  facilities  of  the  retailer ;  provided,  that  if  the  trans- 

26  portation  is  by  facilities  of  the  retailer,  or  the  property  is  sold 

27  for  a  delivered  price,  this  exclusion  shall  be  applicable  solely 

28  with  respect  to  transportation  which  occurs  after  the  purchase 

29  of  the  property  is  made. 

30  (h)   The  amount  of  any  motor  vehicle  fee  or  tax  imposed  by 

31  and  paid  to  the  State  of  California  that  has  been  added  to  or 

32  is  measured  by  a  stated  percentage  of  the  sales  or  purchase 

33  price  of  a  motor  vehicle. 

34  Sec.  73.     Section  6011.5  of  said  code  is  repealed. 

35  Sec.  74.     Section  6051  of  said  code  is  amended  to  read : 

36  6051.     For  the  privilege  of  selling  tangible  personal  prop- 

37  erty  at  retail  a  tax  is  hereby  imposed  upon  all  retailers  at  the 

38  rate  of  2^  percent  of  the  gross  receipts  of  any  retailer  from  the 

39  sale  of  all  tangible  personal  property  sold  at  retail  in  this 

40  state  on  or  after  August  1,  1933,  and  to  and  including  June  30, 

41  1935,  and  at  the  rate  of  3  percent  thereafter,  and  at  the  rate 

42  of  2i  percent  on  and  after  July  1,  1943,  and  to  and  including 

43  June  30,  1949,  and  at  the  rate  of  3  percent  thereafter,  and  at 

44  the  rate  of  5  percent  on  and  after  April  1,  1966. 

45  Sec.  75.     Section  6051.5  is  added  to  said  code,  to  read : 

46  6051.5.     Any  retailer  subject  to  sales  tax  under  this  part 

47  for  the  privilege  of  selling  tangible  personal  property  at  retail 

48  shall  be  entitled  to  credit  the  amount  of  sales  tax  due  under 

49  a  sales  and  use  tax  ordinance  enacted  in  accordance  with  Part 

50  1.5  of  Division  2  of  this  code  against  the  payment  of  taxes  due 

51  under  this  part. 
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1  Sec.  76.     Section  6052.5  of  said  code  is  amended  to  read : 

2  6052.5.     The  board  shall  prepare  sales  tax  reimbursement 

3  schedules  showing  the  total  amount  that  may  be  collected  by 

4  the  retailer  from  a  consumer  in  reimbursement  of  the  sales  tax, 

5  computed  on  each  sales  price,  from  one  cent  ($0.01)  to  and  in- 

6  eluding  one  hundred  dollars   ($100),  at  the  5  percent  rate. 

7  The  schedules  shall  be  identical  with  the  following  tables  up 

8  to  the  amount  specified  therein: 

9 

10  1^-9^,  inclusive — no  tax 

11  10^-     29  Js,  inclusive — 1^  tax 

12  30^-     49j^,  inclusive— 2fi  tax 

13  50^-     69(1;,  inclusive — 3^  tax 

14  70^-     89j^,  inclusive — ^  tax 

15  90^-$1.09,    inclusive— 5<5  tax 

16  .     ij     . 

17  The  remainder  of  the  schedules  shall  show  amounts  ot  reim- 

18  bursement  computed  by  applying  the  applicable  tax  rate  to 

19  the  sales  price,  rounded  ofe  to  the  nearest  cent  by  elimmatmg 

20  any  fraction  less  than  one-half  cent  (0.005 >  ($0,005)  and  m- 

21  creasing  any  fraction  of  one-half  cent  (0.005)  ($0,005)  or  over 

22  to  the  next  higher  cent. 

23  The  "sales  tax  reimbursement  schedule "  shall  be  available 

24  for  inspection  and  duplication  or  reproduction. 

25  Each  retailer  who  collects  amounts  from  a  consumer  in  re- 

26  imbursement  of  the  sales  tax  shall  use  the  schedule  prepared 

27  by  the  board  in  computing  the  amount  of  the  reimburse- 

28  ment,  based  upon  the  sales  price  of  the  item  sold  where  one 

29  item  'is  sold,  and  where  more  than  one  item  is  sold  in  any 

30  one  transaction,,  upon  the  sum  of  the  aggregate  sales  prices  of 

31  the  items  sold,  or  he  shall  include  in  the  sales  price  of  each 

32  item  an  amount  of  reimbursement  computed  to  the  nearest 

33  mill  at  the  applicable  tax  rate  and  post  a  notice  in  his  premises 

34  stating  that  each  posted  or  advertised  price  includes  reim- 

35  bursement  so  computed.  When  both  taxable  and  nontaxable 

36  items  are  included  in  the  same  transaction,^  the  foregoing  re- 

37  quirement  regarding  computation  of  tax  reimbursement  upon 

38  the  sum  of  the  aggregate  sales  prices  shall  apply  only  if  the 

39  purchaser  requests  at  the  time  of  the  sale  that  the  computation 

40  be  made  in  this  way. 

41  The  board  shall  enforce  the  provisions  of  this  section. 

42  Sec.  77.     Section  6094  of  said  code  is  amended  to  read : 

43  6094.     If  a  purchaser  who  gives  a  certificate  makes  any  use 

44  of  the  property  other  than  retention,  demonstration,  or  display 

45  while  holding  it  for  sale  in  the  regular  course  of  business,  the 

46  use  shall  be  taxable  to  the  purchaser  under  Chapter  3  of  this 

47  part  as  of  the  time  the  property  is  first  used  by  him,  and  the 

48  sales  price  of  the  property  to  him  shall  be  the  measure  of  the 

49  tax  Only  when  there  is  an  unsatisfied  use  tax  liability  on  this 

50  basis  shall  the  seller  be  liable  for  sales  tax  with  respect  to  the 

51  sale  of  the  property  to  the  purchaser. 
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1  Sec.  78.     Section  6201  of  said  code  is  amended  to  read : 

2  6201.     An  excise  tax  is  hereby  imposed  on  the  storage,  use, 

3  or  other  consumption  in  this  state  of  tangible  personal  prop- 

4  erty  purchased  from  any  retailer  on  or  after  July  1,  1935,  for 

5  storage,  use,  or  other  consumption  in  this  state  at  the  rate  of 

6  3  percent  of  the  sales  price  of  the  property,  and  at  the  rate  of 

7  2|  percent  on  and  after  July  1,  1943,  and  to  and  including 

8  June  30,  1949,  and  at  the  rate  of  3  percent  thereafter,  and  at 

9  the  rate  of  5  percent  on  and  after  April  1,  1966. 

10  Sec.  79.     Section  6201.5  is  added  to  said  code,  to. read: 

11  6201.5.     Any  person  subject  to  an  excise  tax  imposed  under 

12  this  part  for  the  storage,  use,  or  other  consumption  in  this 

13  state  of  tangible  personal  property  purchased  from  any  re- 

14  tailer  shall  be  entitled  to  credit  the  amount  of  use  tax  due 

15  under  a  sales  and  use  tax  ordinance  enacted  in  accordance 

16  with  Part  1.5  of  Di\nsion  2  of  this  code  against  the  payment 

17  of  taxes  due  under  this  part. 

18  Sec.  80.     Section  6203  of  said  code  is  amended  to  read : 

19  6203.     Every  retailer  engaged  in  business  in  this  state 'and 

20  making  sales  of  tangible  personal  property  for  storage,  use, 

21  or  other  consumption  in  this  state,  not  exempted  under  Chap- 

22  ter  4  of  this  part,  shall,  at  the  time  of  making  the  sales  or,  if 

23  the  storage,  use*,  or  other  consumption  of  the  tangible  personal 

24  proj)erty  is  not  then  taxable  hereunder,  at  the  time  the  storage, 

25  use,  or  other  consumption  becomes  taxable,  collect  the  tax  from 

26  the  purchaser  and  give  to  the  purchaser  a  receipt  therefor  in 

27  the  manner  and  form  prescribed  by  the  board. 

28  As  respects  leases^  constituting  sales  of  tangible  personal 

29  property,  the  tax  shall  be  collected  from  the  lessee  at  the  time 

30  amounts  are  payable  by  the  lessee  under  the  lease. 

31  "Retailer  engaged  in  business  in  this  state"  as  used  in  this 

32  and  the  preceding  section  means  and  includes  any  of  the  fol- 

33  lowing : 

34  (a)  Any  retailer  maintaining,  occupying,  or  using,  perma- 

35  nently  or  temporarily,  directly  or  indirectly,  or  through  a 

36  subsidiary,  or  agent,  by  whatever  name  called,  an  office,  place 

37  of  distribution,  sales  or  sample  room  or  place,  warehouse  or 

38  storage  place  or  other  place  of  business. 

39  (b)  Any  retailer  having  any  representative,  agent,  sales- 

40  man,  canvasser  or  solicitor  operating  in  this  state  under  the 

41  authority  of  the  retailer  or  its  subsidiary  for  the  purpose  of 

42  selling,  delivering,  or  the  taking  of  orders  for  any  tangible 

43  personal  property. 

44  (c)  Any  retailer  deriving  rentals  with  respect  to  tangible 

45  personal  property  situated  in  this  state. 

46  Sec.  81.     Section  6244  of  said  code  is  amended  to  read : 

47  6244.     If  a  purchaser  who  gives  a  certificate  makes  any 

48  storage  or  use  of  the  property  other  than  retention,  demon- 

49  stration,  or  display  while  holding  it  for  sale  in  the  regular 

50  course  of  business,  the  storage  or  use  is  taxable  as  of  the  time 

51  the  property  is  first  so  stored  or  used. 
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1  Sec.  82.     Chapter  3.5   (commencing  with  Section  6271)  is 

2  added  to  Part  1  of  Division  2  of  said  code,  to  read : 

3 

4  Chapter  3.5.     Motor  Vehicles,  Vessels 

5  AND  Aircraft 
6 

7  Article  1.     Definitions 

8 

9  6271.     Except   where   the   context   otherwise  requires,   the 

10  definitions  given  in  this  chapter  govern  the  construction  of 

11  this  chapter. 

12  6272.     "Motor  vehicle"  is  as  defined  in  Section  415  of  the 

13  Vehicle  Code. 

14  6273.     "Vessel"   means   any   boat,   ship,   barge,    craft,   or 

15  floating  thing  designed  for  navigation  in  the  water  except: 

16  (a)   A  seaplane;  ... 

17  (b)  A  watercraft  of  the  type  defined  by  subdivision  (d) 

18  (2)  of  Section  651  of  the  Harbors  and  Navigation  Code- 

19  (c)  A  watercraft  of  a  type  designed  to  be  propelled  solely 

20  by  oars  or  paddles; 

21  (d)  A  watercraft  of  eight  feet  or  less  in  length  of  a  type 

22  designed  to  be  propelled  by  sail. 

23  A  motor  or  other  component  of  a  vessel,  whether  or  not  de- 

24  tachable,  shall  be  deemed  to  be  part  of  the  vessel  when  sold 

25  therewith. 

26  6274.     "Aircraft"    means    any    powered    contrivance    de- 

27  signed  for  navigation  in  th6  air  except  a  rocket  or.missile.^ 

28  6275.     Every  person  making  a  retail  sale  of  a  motor  vehicle 

29  required  to  be  registered  under  the  Vehicle  Code,  or  of  a  ves- 

30  sel  or  an  aircraft  as  defined  in  this  article,  is  a  retailer  for  the 

31  purposes  of  this  part  of  the  motor  vehicle,  vessel  or  aircraft, 

32  regardless  of  whether  he  is  a  retailer  by  reason  of  other  pro- 

33  visions  of  this  part.  This  section  has  n6  application  to  a  lease 

34  of  a  motor  vehicle,  vessel  or  aircraft. 

35  6276.     Except  when  a  motor  vehicle  is  purchased  outside 

36  this  state  from  the  manufacturer  or  a  motor  vehicle  dealer, 

37  whenever  the  purchaser  of  a  motor  vehicle  is  required  to  pay 

38  the  use  tax  to  the  Department  of  Motor  Vehicles,  the  sales 

39  price  shall  be  presumed  to  be  its  market  value  at  the  time  of 

40  the  purchase  as  that  value  is  determined  to  measure  vehicle 

41  license  fees  imposed  under  Part  5  of  Division  2  of  this  code. 

42  The  presumption  may  be  rebutted  by  evidence  which  estab- 

43  lishes  that  the  sales  price  was  other  than  such  market  value. 

44 

45  Article  2.     Special  Exemptions 

46 

47  6280.     The   provisions  of  this  article   shall  not  apply  _  to 

48  leases  of  motor  vehicles,  vessels  or  aircraft  or  to  use  taxes  im- 

49  posed  upon  lessees  for  the  use  of  motor  vehicles,  vessels  or 

50  aircraft. 

51  6281.     There  are  exempted  from  the  taxes  imposed  by  this 

52  part  the  gross  receipts  from  the  sale  of,  and  the  storage,  use, 
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1  or  other  consumption  in  this  state  of,  a  motor  vehicle  re- 

2  quired  to  be  registered  under  the  Vehicle  Code  or  a  vessel 

3  or  aircraft,  if  such  property  is  included  in  a  transfer  of  all 

4  or  substantially  all  the  property  held  or  used  in  the  course  of 

5  a  business  activity  of  the  person  selling  the  property,  when 

6  after  such  transfer  the  real  or  ultimate  ownership  of  such 

7  property  is  substantially  similar  to  that  which  existed  before 

8  such  transfer.  For  the  purposes  of  this  section,  stockholders, 

9  bondholders,  partners,  or  other  persons  holding  an  interest 

10  in  a  corporation  or  other  entity  are  regarded  as  having  the 

11  "real  or  ultimate  ownership"  of  the  property  of  such  corpora- 

12  tion  or  other  entity. 

13  6282.     There  are  exempted  from  the  computation  of  the 

14  amount  of  the  sales  tax  the  gross  receipts  from  sales  of  motor 

15  vehicles  required  to  be  registered  under  the  Vehicle   Code 

16  when  the  retailer  is  other  than  a  person  licensed  or  certificated 

17  pursuant  to  the  Vehicle  Code  as  a  manufacturer,  dealer,  or 

18  dismantler. 

19  6283.     There  are  exempted  from  the  computation  of  the 

20  amount  of  the  sales  tax  the  gross  receipts  from  the  sale  of  a 

21  vessel  or  of  an  aircraft  when  the  retailer  is  other  than  a  per- 

22  son  holding  a  valid  seller's  permit  issued  pursuant  to  Article 

23  2  of  Chapter  2  of  this  part. 

24  6284.     If  a  person  is  engaged  in  the  business  of  selling 

25  motor  vehicles,  vessels  or  aircraft  he  shall  not  be  exculed  from 

26  the  requirements  of  Article  2  of  Chapter  2  of  this  part,  by 

27  reason  of  the  exemptions  provided  in  Sections  6282  and  6283. 

28  6285.     There  are  exempted  from  the  taxes  imposed  by  this 

29  part  the  gross  receipts  from  the  sale  of  and  the  storage,  use, 

30  or  other  consumption  in  this  state  of  a  motor  vehicle  required 

31  to  be  registered  under  the  Vehicle  Code  or  of  a  vessel  or  an 

32  aircraft,  when  the  person  selling  the  property  is  either  the 

33  parent,  grandparent,  child  or  spouse  of  the  purchaser  and  the 

34  person  selling  is  not  engaged  commercially  in  selling  the  type 

35  of  property  for  which  the  exemption  is  claimed. 
36 

37  Article  3.     Auxiliary  Collection  Provisions 
38 

39  6290.     The  provisions  of  this  article  shall  not  apply  to  use 

40  taxes  imposed  upon  lessees  for  the  use  of  motor  vehicles,  ves- 

41  sels  or  aircraft. 

42  6291.     Notwithstanding  Section  6451,  the  use  taxes  imposed 

43  by  this  part  with  respect  to  the  storage,  use  or  other  consump- 

44  tion  in  this  state  of  motor  vehicles  required  to  be  registered 

45  under  the  Vehicle  Code  and  of  vessels  and  aircraft  as  defined 

46  in  this  chapter  are  due  and  payable  by  the  purchaser  at  the 

47  time  the  storage,  use  or  other  consumption  of  the  property 

48  first  becomes  taxable.  Delinquency  penalties  and  interest  with 

49  respect  to  use  tax  for  motor  vehicles  registered  with  the  De- 

50  partment  of  Motor  Vehicles  shall  be  as  provided  in  Section 

51  6292.  Penalties  and  interest  with  respect  to  use  tax  for  vessels 
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1  and  aircraft  shall  attach  as  if  the  due  date  of  the  tax  were 

2  fixed  b^y  Section  6451. 

3  6292.     (a)  When  a  motor  vehicle  required  to  be  registered 

4  under  the  Vehicle  Code  is  sold  at  retail  by  other  than  a  person 

5  licensed  or  certificated  pursuant  to  the  Vehicle  Code  as  a 

6  manufacturer,   dealer  or   dismantler,   the  retailer  is  not  re- 

7  quired  or  authorized  to  collect  the  use  tax  from  the  purchaser, 
3  but  the  purchaser  of  the  motor  vehicle  must  pay  the  use  tax 
9  to  the  Department  of  Motor  Vehicles  acting  for  and  on  behalf 

10  of  the  board  pursuant  to  Section  4750.5  of  the  Vehicle  Code. 

11  (b)   If  the  purchaser  does  not  make  timely  application  to 

12  that  department,  but  is  subject  to  penalty  because  of  delin- 

13  quency  in  effecting  registration  or  transfer  of  registration  of 

14  the  motor  vehicle,  he  then  becomes  liable  also  for  penalty  as 

15  specified  in  Section  6591  of  this  code,  but  no  interest  shall 

16  accrue. 

17  Sec.  83.     Section  6367  of  said  code  is  amended  to  read : 

18  6367.     There  are  exempted  from  the  taxes  imposed  by  this 

19  part  the  gross  receipts  from  occasional  sales  of  tangible  per- 

20  sonal  property  and  the  storage,  use,   or  other  consumption 

21  in  this  state  of  tangible  personal  property,  the  transfer  of 

22  which  to  the  purchaser  is  an  occasional  sale.  This  exemption 

23  does  not  apply  to  the  gross  receipts  from  the  sale  other  than 

24  by  leasing  of,  or  to  the  storage,  use,  or  other  consumption  in 

25  this  state  other  than  as  lessee  of,  a  vessel  or  aircraft,  as  de- 

26  fined  in  Article  1  of  Chapter  3.5  of  this  part,  or  a  motor 

27  vehicle  required  to  be  registered  under  the  Vehicle  Code. 

28  Sec.  84.     Section  6381  of  said  code  is  amended  to  read : 

29  6381.     There  are  exempted  from  the  computation  of  the 

30  amount  of  the  sales  tax  the  gross  receipts  from  the  sale  of  any 

31  tangible  personal  property  to : 

32  (a)   The  United  States,  its  unincorporated  agencies  and   in- 

33  strumentalitieS'; 

34  (b)  Any   incorporated   agency   or   instrumentality  of   the 

35  United  States  wholly  owned  by  the  United  States  or  by  a  cor- 

36  poration  wholly  owned  by  the  United  States; 

37  (c)   The  American  National  Red  Cross,  its  chapters  and 

38  branches. 

39  This  exemption  does  not  extend  to  the  rentals  payable  under 

40  >a  lease  of  tangible  personal  property. 

41  Sec.  85.     Section  6389  of  said  code  is  repealed. 

42  Sec.  86.     Section  6390  is  added  to  said  code,  to  read: 

43  6390.     There  are  exempted  from  the   computation  of  the 

44  amount  of  the  sales  tax  the  rentals  payable  under  a  lease  of 

45  tangible  personal  property  (a),  when  such  rentals  are  required 

46  to  be  included  in  the  measure  of  the  use  tax  or  (b)  when  such 

47  property  is  situated  outside  this  state. 

48  Sec.  87.     Section  6391  is  added  to  said  code,  to  read : 

49  6391.     There  are  exempted  from  the  computation  of  the 

50  amount  of  the  sales  tax  the  rentals  payable  under  a  lease  of 

51  tangible  personal  property  for  any  period  of  time  for  whigh 

52  the  lessor  is  unconditionally  obligated  to  lease  the  property 
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1  for  an  amount  fixed  by  tlie  lease  prior  to  the  effective  date  of 

2  tins  section  and  the  lessor  has  noi  elected  under  Sections  6094 

3  or  6244  to  pay  use  tax  measured  by  the  amount  of  the  rental 

4  chav'jre. 

5  Sec.  88.     Section  6401  of  said  code  is  amended  to  read : 

6  6401.     The  storage,  use,  or  other  consumption  in  this  state 

7  of  property,  the  gross  receipts  from  the  sale  of  which  are 

8  required  to  be  included  in  the  measure  of  the  sales  tax,  is 

9  exempted   from   the   use    tax;   provided,   however,   that   this 

10  exemption  does  not  extend  to  the  possession  of,  or  the  exercise 

11  of  any  ri^iht  or  power  OA^er,  tangible  personal  property  by  a 

12  lessee  under  a  lease. 

13  Sec.  89.     Section  6422  of  said  code  is  repealed. 

14  Sfc.  90.     Section  6422  is  added  to  said  code,  to  read: 

15  6422.     The  board  may  provide  for   exemption   certificates 

16  and  other  tax  clearance  certificates  to  be  issued  by  it  or  by 

17  retailers  selling  motor  vehicles.  Such  certificates  shall  be  used 

18  to  allow  a  completion  of  registration  of  a  motor  vehicle  by  the 

19  Department  of  Motor  Vehicles.  A  certificate  may  indicate  that 

20  the  board  finds  that  no  use  tax  is  due  or  is  likely  to  become  due 

21  with  respect  to  the  storage,  use  or  other  consumption  of  the 

22  motor  vehicle  or  that  the  tax  has  been  paid  or  is  to  be  paid 

23  in  a  manner  not  requiring  the  withholding  of  a  registration 

24  or  transfer  of  registration.  The  certificates  shall  be  in  such 

25  form  as  the  board  may  prescribe  and  shall  be  executed,  issued 

26  and  accepted  for  clearance  of  registration  on  such  conditions 

27  as  the  board  may  prescribe.  The  issuance,  alteration,  forgery 

28  or  use  of  any  such  certificate  in  a  manner  contrary  to  the 

29  requirements  of  the  board  constitutes  a  misdemeanor. 

30  Sec.  91.     Section  6454.5  of  said  code  is  repealed. 

31  Sec.  92.     Section  6457  of  said  code  is  amended  to  read: 

32  6457.     As  respects  leases  of  tangible  personal  property,  for 

33  purposes  of  the  sales  tax,  or  the  use  tax;  the  return  shall  show 

34  the  total  amount  parable  by  the  lessee  under  the  lease  during 

35  the  preceding  reportins:  period. 

36  Sec.  93.     Section  7102  of  said  code  is  amended  to  read: 

37  7102.     The  money  in  the  Retail  Skies  Tax  Fund  shall  be 

38  distributed  as  follows : 

39  (a)   The  money  in  the  fund  shall,  upon  order  of  the  Con- 

40  troller,  be  drawn  therefrom  for  refunds  under  this  part. 

41  (b)   That  sum  of  money  collected  and  deposited  in  the  fund 

42  which  is  equal  to  seventeen  hamdredths  of  one  percent  (0.17%) 

43  of  the  measure  of  the  taxes  collected  under  this  part  shall, 

44  upon  order  of  the  Controller,  be  transferred  to  the  City  Prop- 

45  erty  Tax  Relief  Fund,  which  fund  is  hereby  created. 

46  (c)   The  money  remaining  in  the  Retail  Sales  Tax  Fund 

47  shall,  upon  order  of  the  Controller,  be  transferred  to  the  Gen- 

48  eral  Fund  of  the  state. 

49  Sec.  94.     Section  7103  is  added  to  said  code,  to  read: 

50  7103.     The  money  in  the  City  Property  Tax  Relief  Fund 

51  shall,  upon  order  of  the  Controller,  be  paid  quarterly  to  each 

52  of  the  cities  and  cities  and  counties  of  this  state  in  the  propor- 
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1  tion  that  the  taxes  levied  against  locally  assessed  personal 

2  property  by  each  such  city  and  city  and  county  m  the  tax 

3  year  1963-1964  bears  to  the  sum  of  the  taxes  levied  against 

4  locally  assessed  personal  property  during  that  time  by  all  the 

5  cities  and  cities  and  counties  in  this  state.  This  proportion 

6  shall  be  determined  by  the  board. 

7  Sec.  95.     Section  7202  of  said  code  is  amended  to  read : 

8  7202.     The  sales  tax  portion  of  any  sales  and  use  tax  ordi- 

9  nance  adopted  under  this  part  shall  be  imposed  for  the  privi- 

10  lege  of  selling  tangible  personal  property  at  retail,  and  shall 

11  include  provisions  in  substance  as  follows : 

12  (a)   A  provision  imposing  a  tax  for  the  privilege  of  selling 

13  tangible  personal  property  at  retail  upon  every  retailer  m  the 

14  county  at  the  rate  of  one  percent  (1%)  of  the  gross  receipts 

15  of  the  retailer  from  the  sale  of  all  tangible  personal  property 

16  sold  by  him  at  retail  in  the  county  to  and  including  March  31, 

17  1966,  and  thereafter  at  the  rate  of  one  and  eight  hundredths 

18  of  one  percent  (1.08%).  ,  -r,    ^  -,     t 

19  (b)  Provisions  identical  to  those  contained  in  Fart  1  ol 

20  Division  2  of  this  code,  insofar  as  they  relate  to  sales  taxes, 

21  except  that  the  name  of  the  county  as  the  taxing  agency  shall 

22  be  substituted  for  that  of  the  state  and  that  an  additional 

23  seller's  permit  shall  not  be  required  if  one  has  been  or  is 

24  issued  to  the  seller  under  Section  6068  of  this  code. 

25  (c)  A   provision  that  all  amendments  subsequent  to  the 

26  effective  date  of  the  enactment  of  Part  1  of  Division  2  of  this 

27  code  relating  to  sales  tax  and  not  inconsistent  with  this  part, 

28  shall  automatically  become  a  part  of  the  sales  tax  ordinance  of 

29  the  county.  .      •      x    .t, 

30  (d)  A  provision  that  the  county  shall  contract  prior  to  the 

31  effective  date  of  the  county  sales  and  use  tax  ordinances  with 

32  the  State  Board  of  Equalization  to  perform  all  functions  mci- 

33  dent  to  the  administration  or  operation  of  the  sales  and  use 

34  tax  ordinance  of  the  county.  . 

35  (e)  A  provision  that  such  ordinance  may  be  made  mopera- 

36  tive  not  less  than  60  days,  but  not  earlier  than  the  first  day  of 

37  the  calendar  quarter,  following  an  increase  by  any  city  withm 

38  the  county  of  the  rate  of  its  sales  or  use  tax  above  the  rate 

39  in  effect  at  the  time  the  county  ordinance  was  enacted. 

40  (f)  A  provision  that  the  amount  subject  to  tax  shall  not 

41  include  the  amount  of  any  sales  tax  or  use  tax  imposed  by  the 

42  State  of  California  upon  a  retailer  or  consumer. 

43  (g)   That  any  person  subject  to  a  sales  and  use  tax  under 
44.    the  county  ordinance  shall  be  entitled  to  credit  against  the 

45  payment  of  taxes  due  under  that  ordinance  the  amount  of  sales 

46  and  use  tax  due  to  any  city  in  the  county;  provided,  that  the 

47  city  sales  and  use  tax  is  levied  under  an  ordinance  including 

48  provisions  in  substance  as  follows : 

49  (1)   A  provision  imposing  a  tax  for  the  privilege  of  selling 

50  tangible  personal  property  at  retail  upon  every  retailer  m  the 

51  city  at  the  rate  of  1  percent  or  less  of  the  gross  receipts  ot 

52  the  retailer  from  the  sale  of  all  tangible  personal  property 
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1  sold  by  him  at  retail  in  the  city  and  a  use  tax  of  1  percent  or 

2  less  of  purchase  price  upon  the  storage,  use  or  other  con- 

3  sumption   of  tangible   personal   property  purchased  from  a 

4  retailer  for  storage,  use  or  consumption  in  the  city. 

5  (2)  Provisions  identical  to  those  contained  in  Part  1  of 

6  Division  2  of  this  code,  insofar  as  they  relate  to  sales  and  use 

7  taxes,  except  that  the  name  of  the  city  as  the  taxing  agency 

8  shall  be  substituted  for  that  of  the  state   (but  the  name  of 

9  the  city  shall  not  be  substituted  for  the  word  "state"  in  the 

10  phrase  "retailer  engaged  in  business  in  this  state"  in  Section 

11  6203  nor  in  the  definition  of  that  phrase  in  Section  6203)  and 

12  that  an  additional  seller's  permit  shall  not  be  required  if  one 

13  has  been  or  is  issued  to  the  seller  under  Section  6068  of  this 

14  code. 

15  (3)  A  provision  that  all  amendnients  subsequent  to  the  ef- 

16  fective  date  of  the  enactment  of  Part  1  of  Division  2  of  this 

17  code  relating  to  sales  and  use  tax  and  not  inconsistent  with 

18  this  part,  shall  automatically  become  a  part  of  the  sales  and 

19  use  tax  ordinance  of  the  city.    » 

20  (4)   A  provision  that  the  city- shall  contract  prior  to  the  ef- 

21  fective  date  of  the  city  sales  and  use  tax  ordinance  with  the 

22  State  Board  of  Equalization  to  perform  all  functions  incident 

23  to  the  administration  or  operation  of  the  sales  and  use  tax 

24  ordinance  of  the  city  which  shall  continue  in  effect  so  long  as 

25  the  county  within  which  the  city  is  located  has  an  operative 

26  sales  and  use  tax  ordinance  enacted  pursuant  to  this  part. 

27  (5)   A  provision  that  the  storage,  use  or  other  consumption 

28  of  tangible  personal  property,  the  gross  receipts  from  the  sale 

29  of  which  has  been  subject  to  sales  tax  under  Part  1  of  Division 

30  2  of  this  code,  shall  be  exempt  from  the  tax  due  under  this 

31  ordinance. 

32  (6)  A  provision  that  the  amount  subject  to  tax  shall  not  in- 

33  elude  the  amount  of  any  sales  tax  or  use  tax  imposed  by  the 

34  State  of  California  upon  a  retailer  or  consumer. 

35  Sec.  96.     Section  7203  of  said  code  is  amended  to  read: 

36  7203.     The  use  tax  portion  of  any  sales  and  use  tax  ordi- 

37  nance  adopted  under  this  part  shall  impose  a  complementary 

38  tax  upon  the  storage,  use  or  other  consumption  in  the  county 

39  of  tangible  personal  property  purchased  from  any  retailer 

40  for  storage,  use  or  other  consumption  in  the  county.  Such  tax 

41  shall  be  at  the  rate  of  one  percent   (1%)   to  and  including 

42  March  31,  1966,  and  thereafter  at  the  rate  of  one  and  eight 

43  hundredths  of  one  percent  (1.08%)  of  the  sales  price  of  the 

44  property  whose  storage,  use  or  other  consumption  is  subject  to 

45  the  tax  and  shall  include : 

46  (1)  Provisions  identical  to  the  provisions  contained  in  Di- 

47  vision  2,  Part  1,  of  this  code,  other  than  Section  6201,  insofar 

48  as  such  provisions  relate  ta  the  use  tax  except  that  the  name 

49  of  the  county  as  the  taxing  agency  enacting  the  ordinance 

50  shall  be  substituted  for  that  of  the  state  (but  the  name  of  the 

51  county  shall  not  be  substituted  for  the  word  "state"  in  the 
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1  phrase  "retailer  engaged  in  business  in  this  state"  in  Section 

2  6203  nor  in  the  definition  of  that  phrase  in  Section  6203). 

3  (2)  5%*fe  A  provision  that  all  amendments  subsequent  to  the 

4  date  of  such  ordinance  to  the  provisions  of  the  Revenue  and 

5  Taxation  Code  relating  to  the  use  tax  and  not  inconsistent  with 

6  this  part  shall  automatically  become  a  part  of  the  ordinance. 

7  (3)   A  provision  that  the  storage,  use  or  other  consumption 

8  of  tangible  personal  property,  the  gross  receipts  from  the  sale 

9  of  which  has  been  subject  to  sales  tax  under  a  Part  1  of  Divi- 

10  sion  2  of  this  code,  shall  be  exempt  from  the  tax  due  under 

11  this  ordinance. 

12  (4)   A  provision  that  the  amount  subject  to  tax  shall  not 

13  include  the  amount  of  any  sales  tax  or  use  tax  imposed  by  the 

14  State  of  California  upon  a  retailer  or  consumer. 

15  SEC.  96.5.     Section  11003.4   of  said  code  is  amended  to 

16  read: 

17  11003.4.     As  soon  as  the  report  is  returned  to  the  auditor 

18  he  shall  distribute  the  amounts  received  by  him  under  Section 

19  11003.3  m  tiie  eame  manner  according  to  situs  of  the  trailer 

20  coaches  as  is  provided:  ie¥  tfee  distribution  e^  ihe  proGocda  ei 

21  :yje  t««  e»  iirtaftgiblcs  under  Chapter  S  ei  Pa^t  S  ei  Diviaion 

22  i  ©^  ^feis  6^^  follows: 

23  (a)  One-half  of  the  amount  to  the  unified  school  district  in 

24  which  the  trailer  is  located  or  one-fourth  of  the  amount  to  the 

25  elementary  school  district  in  which  the  trailer  is  located  and 

26  one-fourth  to  the  high  school  district  in  which  the  trailer  is 

27  located; 

28  (b)  Five  percent   (5%)    to  the  junior  college  district  in 

29  which  the  trailer  is  located; 

30  (c)  Thirty -three  percent  (33%)  to  the  county  in  which  the 

31  trailer  is  located;  and 

32  (d)  Twelve  percent  (12%)  to  the  city  in  which  the  trailer  is 

33  located. 

34  Where  any  one  of  these  taxing  jurisdictions  does  not  exist, 

35  its  share  of  the  funds  shall  be  given  to  the  County. 

36  Sec.  97.     Section  11492  of  said  code  is  amended  to  read: 

37  11492.     The  lien  upon  personal  property  attaches  on  the 

38  first  day  of  January  of  each  year  with  respect  to  taxes,  to- 

39  gether  with  the  interest  and  penalties  thereon,  to  be  levied  dur- 

40  ing  the  year. 

41  Sec.  98.     Section  13309  of  said  code  is  amended  to  read : 

42  13309.     "Class  C  transferee"  means  any  transferee  who  is 

43  not  a  class  A  or  B  transferee. 

44  Sec.  99.     Section  13310  of  said  code  is  repealed. 

45  Sec.  100.     Section  13404  of  said  code  is  amended  to  read : 

46  13404.     In  the  case  of  a  transfer  to  a  class  A  transferee, 

47  the  rates  of  tax  are  as  follows : 

48  (a)   Two  percent  of  the  clear  market  value  of  the  property 

49  transferred  up  to  twenty-five  thousand  dollars  ($25,000). 

50  (b)   Three  percent  of  the  excess  value  over  twenty-five  thou- 

51  sand  doUars  ($25,000)  and  up  to  fifty  thousand  dollars  ($50,- 

52  000)- 
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1  (c)  Four  percent  of  the  excess  value  over  fifty  thousand  dol- 

2  lars  ($50,000)  and  up  to  one  hundred  thousand  dollars  ($100,- 

3  000). 

4  (d)  Nine  percent  of  the   excess  value  over  one  hundred 

5  thousand  dollars  ($100,000)  and  up  to  two  hundred  thousand 

6  dollars  ($200,000). 

7  (e)   Eleven  percent  of  the- excess  value  over  two  hundred 

8  thousand  dollars  ($200,000)  and  up  to  three  hundred  thousand 

9  dollars  ($300,000). 

10  (f)   Twelve  percent  pf  the  excess  value  over  three  hundred 

11  thousand  dollars  ($300,000)  and  up  to  five  hundred  thousand 

12  dollars  ($500,000). 

13  (g)  Fourteen  percent  of  the  excess  value  over  five  hundred 

14  thousand  dollars  ( $500,000 ) . 

15  Sec.  101.     Section  13405  of  said  code  is  amended  to  read : 

16  13405.     In  the  case  of  a  transfer  to  a  class  B  transferee  the 

17  rates  of  tax  are  as  follows : 

18  (a)   Six  percent  of  the  clear  market  value  of  the  property 

19  transferred  up  to  twenty-five  thousand  dollars  ($25,000). 

20  (b)   Ten  percent  of  the  excess  value  over  twenty-five  thou- 

21  sand  dollars  ($25,000)  and  up  to  fifty  thousand  dollars  ($50,- 

22  000). 

23  (c)   Thirteen  percent  of  the  excess  value  over  fifty  thou- 

24  sand  dollars  ($50,000)  and  up  to  one  hundred  thousand  dol- 

25  lars  ($100,000). 

26  (d)  Fifteen  percent  of  the  excess  value  over  one  hundred 

27  thousand  dollars  ($100,000)  and  up  to  two  hundred  thousand 

28  dollars  ($200,000). 

29  (e),  Sixteen  percent  of  the  excess  value  over  two  hundred 

30  thousand  dollars  ($200,000)  and  up  to  three  hundred  thousand 

31  dollars  ($300,000). 

32  (f)   Seventeen  percent  of  the  excess  value  ovet  three  hun- 

33  dred  thousand  dollars    ($300,000)    and   up   to   five   hundred 

34  thousand  dollars  ($500,000). 

35  (g)   Eighteen  percent  of  the  excess  value  over  five  hundred 

36  thousand  dollars  ($500,000). 

37  Sec.  102.     Section  13406  of  said  code  is  repealed. 

38  Sec.  103.     Section  13407  of  said  code  is  amended  and  re- 

39  numbered  to  read : 

40  13406.     In  the  case  of  a  transfer  to  a  class  C  transferee,  the 

41  rates  of  tax  are  as  follows : 

42  (a)   Ten  percent  of  the  clear  market  value  of  the  property 

43  transferred  up  to  twenty-five  thousand  dollars   ($25,000). 

44  (b)   Fifteen  percent  of  the   excess  value  over  twenty-five 

45  thousand  dollars   ($25,000)   and  up  to  fifty  thousand  dollars 

46  ($50,000). 

47  (c)   Eighteen  percent  of  the  excess  value  over  fifty  thou- 

48  sand  dollars  ($50,000)  and  up  to  one  hundred  thousand  dol- 

49  lars  ($100,000). 

50  (d)   Nineteen  percent  of  the  excess  value  over  one  hundred 

51  thousand  dollars  ($100,000)  and  up  to  two  hundred  thousand 

52  dollars  ($200,000). 
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1  (e)  Twenty  percent  of  the  excess  value  over  two  hundred 

2  thousand  dollars  ($200,000)  and  up  to  three  hundred  thou- 

3  sand  dollars  ($300,000). 

4  (f )   Twenty -two  percent  of  the  excess  value  over  three  hun- 

5  dred  thousand  dollars  ($300,000)  and  up  to  five  hundred  thou- 
e  sand  dollars  ($500,000). 

7  (g)  Twenty-four  percent  of  the  excess  value  over  five  hun- 

8  dred  thousand  dollars  ($500,000). 

9  Sec.  104.     Section  13803  of  said  code  is  amended  to  read : 

10  13803.     Property  of  the  clear  market  value  of  three  hundred 

11  jiollars  ($300)  transferred  to  any  class  C  transferee  is  exempt 

12  from  the  tax  imposed  by  this  part. 

13  Sec.  105.     Section  13804  of  said  code  is  repealed. 

14  Sec.  106.     Section  13841  of  said  code  is  amended  to  read: 

15  13841.     Property  transferred  to   any  of  the  following  is 

16  exempt  from  the  tax  imposed  by  this  part : 

17  (a)   Th6  United  States. 

18  (b)   This  state. 

19  (c)  A  public  corporation  of  this  state. 

20  (d)  A    society,     corporation,     institution,     or    association 

21  exempt  by  the  laws  of  this  state  from  property  taxation  render 

22  Section  203,  206,  207  or  214  of  this  code. 

23  Sec.  107.     Section  13842  of  this  code  is  amended  to  read: 

24  13842.     Property  transferred  to  any  society,   corporation, 

25  institution,  or  association,  in  trust  or  otherwise,  or  to  any 

26  foundation  or  trust,  organized  and  operated  exclusively  for 

27  religious,  charitable,  or  scientific  purposes,  which  could  qualify 

28  for  a  property  tax  exemption  under  Section  214  of  this  code,  no 

29  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any 

30  private   stockholder   or   individual,   and  no  substantial  part 

31  of  the  activities  of  which  is  carrying  on  propaganda  or  other- 

32  wise  attempting  to  influence  legislation,  is  exempt  from  the 

33  tax  imposed  by  this  part,  if  any  of  the  following  conditions  is 

34  present : 

?5  (a)   The  society,  corporation,  institution,  foundation,  trust, 

36  or  association  is  organized  solely  for  religious,  charitable  or 

37  scientific  purposes  under  the  laws  of  this  state  or  of  the  United 

38  States ; 

39  (b)   The  property  transferred  is  limited  for  use  within  this 

40  state ; 

41  (c)   In  the  event  that  the  society,  corporation,  institution, 

42  foundation,  trust,  or  association  is  organized  or  existing  under 

43  the  laws  of  a  territory  or  another  state  of  the  United  States  or 

44  of  a  foreign  state  or  country,  at  the  date  of  the  decedent's 

45  death  either  of  the  following  concurred : 

46  (1)   The   territory,   other   state,   foreign   state,    or   foreign 

47  country  did  not  impose  a  legacy,  succession,  or  death  tax  of 

48  any  character  in  respect  to  property  transferred  to  a  similar 

49  society,  corporation,  institution,  or  association  organized  or 

50  existing  under  the  laws  of  this  state ; 

51  (2)   The  laws  of  the  territory,  other  state,  foreign  state,  or 

52  foreign  country  contained  a  reciprocal  provision  under  which 
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1  property  transferred  to  a  similar  society,  corporation,  institu- 

2  tion,  or  association  organized  or  existing  under  the  laws  of 

3  another  territory  or  state  of  the  United  States  or  foreign  state 

4  or  country  was  exempt  from  legacy,  succession,  or  death  taxes 

5  of  every  character,  if  the  other  territory  or  state  of  the  United 

6  States  or  foreign  state  or  country  allowed  a  similar  exemption 

7  in  respect  to  property  transferred  to  a  similar  society,  corpora- 

8  tion,  institution,  or  association  organized  or  existing  under  the 

9  laws  of  another  territory  or  state  of  the  United  States  or 

10  foreign  state  or  country. 

11  Sec.  108.     Section  15112  of  said  code  is  amended  to  read: 

12  15112.     "Class  C  donee"  means  any  donee  who  is  not  a 

13  class  A  or  B  donee. 

14  Sec.  109.     Section  15113  of  said  code  is  repealed. 

15  Sec.  110.     Section  15205  of  said  code  is  amended  to  read : 

16  15205.     In  the  case  of  a  transfer  to  a  class  A  donee,  the  rates 

17  of  tax  are  as  follows : 

18  (a)   Two  percent  of  the  clear  market  value  of  the  property 

19  transferred  up  to  twenty-five  thousand  dollars  ($25,000). 

20  (b)   Three    percent   of   the   excess  value   over   twenty-five 

21  thousand  doUars   ($25,000)   and  up  to  fifty  thousand  doUars 

22  (^50,000). 

23  (c)  Four  percent  of  the  excess  value  over  fifty  thousand 

24  dollars   ($50,000)   and  up  to  one  hundred  thousand  dollars 

25  ($100,000).  X,     ^    ^ 

26  (d)  Nine  percent  of  the  excess  value  over  one  hundred 

27  thousand  dollars  ($100,000)  and  up  to  two  hundred  thousand 

28  dollars  ($200,000). 

29  (e)   Eleven  percent  of  the  excess  value  over  two  hundred 

30  thousand  dollars  ($200,000)  and  up  to  three  hundred  thousand 

31  dollars  ($300,000). 

32  (f )   Twelve  percent  of  the  excess  value  over  three  hundred 

33  thousand  dollars  ($300,000)  and  up  to  five  hundred  thousand 

34  dollars  ($500,000). 

35  (g)   Fourteen  percent  of  the  excess  value  over  five  hundred 

36  thousand  dollars  ($500,000). 

37  Sec.  111.     Section  15206  of  said  code  is  amended  to  read : 

38  15206.     In  the  case  of  a  transfer  to  a  class  B  donee,  the 

39  rates  of  tax  are  as  f  oUows : 

40  (a)   Six  percent  of  the  clear  market  value  of  the  property 

41  transferred  up  to  twenty-five  thousand  dollars  ($25,000). 

42  (b)   Ten  percent  of  the  excess  value  over  twenty-five  thou- 

43  sand    dollars    ($25,000)    and   up    to    fifty   thousand    dollars 

44  ($50,000). 

45  (c)   Thirteen  percent  of  the  excess  value  over  fifty  thousand 

46  dollars   ($50,000)    and  up  to  one  hundred  thousand  dollars 

47  ($100,000).  ^      ^    ^ 

48  (d)   Fifteen  percent  of  the  excess  value  over  one  hundred 

49  thousand  dollars  ($100,000)  and  up  to  two  hundred  thousand 

50  dollars  ($200,000). 
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1  (e)   Sixteen  percent  of  the  excess  value  over  two  hundred 

2  thousand  dollars  ($200,000)  and  up  to  three  hundred  thousand 

3  dollars  ($300,000). 

4  (f)   Seventeen  percent  of  the  excess  value  over  three  hun- 

5  dred  thousand  dollars  ($300,000)  and  up  to  five  hundred  thou- 

6  sand  dollars  ($500,000). 

7  (g)   Eighteen  percent  of  the  excess  value  over  five  hundred 

8  thousand  dollars  ( $500,000 ) . 

9  Sec.  112.     Section  15207  of  said  code  is  repealed. 

10  Sec.  113.     Section  15208  of  said  code  is  d,mended  and  ra- 
il numbered  to  read : 

12  15207.     In  the  case  of  a  transfer  to  a  class  C  donee,  the 

13  rates  of  tax  are  as  follows : 

14  (a)   Ten  percent  of  the  clear  market  value  of  the  property 

15  transferred  up  to  twenty-five  thousand  dollars  ($25,000). 

16  (b)   Fifteen  percent  of  the  excess  value  over  twenty-five 

17  thousand  dollars   ($25,000)   and  up  to  fifty  thousand  dollars 

18  ($50,000). 

19  (c)   Eighteen  percent  of  the  excess  value  over  fifty  thou- 

20  sand  dollars  ($50,000)  and  up  to  one  hundred  thousand  dol- 

21  lars  ($100,000). 

22  (d)   Nineteen  percent  of  the  excess  value  over  one  hundred 

23  thousand  dollars  ($100,000)  and  up  to  two  hundred  thousand 

24  dollars  ($200,000). 

25  (e)   Twenty  percent  of  the  excess  value  over  two  hundred 

26  thousand  dollars  ($200,000)  and  up  to  three  hundred  thousand 

27  dollars  ($300,000). 

28  (f )   Twenty-two  percent  of  the  excess  value  over  three  hun- 

29  dred  thousand  dollars  ($300,000)  and  up  to  five  hundred  thou- 

30  sand  dollars  ($500,000). 

31  (g)   Twenty-four  percent  of  the  excess  value  over  five  hun- 

32  dred  thousand  dollars  ($500,000). 

33  Sec.  114.     Section  15423  of  said  code  is  amended  to  read: 

34  15423.     Property  of  the  clear  market  value  of  three  hundred 

35  dollars   ($300)   transferred  to  any  class  C  donee  is  exempt 

36  from  the  tax  imposed  by  this  part. 

37  Sec.  115.     Section  15424  of  said  code  is  repealed. 

38  Sec.  116.     Section  17035  is  added  to  said  code,  to  read  : 

39  17035.     The  term  "withholding  agent"  means  any  person 

40  required  to  deduct  and  withhold  any  tax  under  the  provisions 

41  of  Sections  18805  or  18806. 

42  Sec.  117.     Section  17041  of  said  code  is  amended  to  read: 

43  17041.      (a)   There  shall  be  levied,  collected,  and  paid  for 

44  each  taxable  year  upon  the  entire  taxable  income  of  every  resi- 

45  dent  of  this  state  and  upon  the  entire  taxable  income  of  every 

46  nonresident  which  is  derived  from  sources  within  this  state, 

47  taxes  in  the  following  amounts  and  at  the  following  rates  upon 

48  the  amount  of  taxable  income : 

49  Upon  taxable  incomes  not  in  excess  of  one  thousand  five  hun- 

50  dred  dollars  ($1,500),  1  percent  of  such  taxable  incomes. 

51  Fifteen  dollars  ($15)  upon  taxable  incomes  of  one  thousand 

52  five  hundred  dollars  ($1,500) ;  and  upon  taxable  incomes  in  ex- 
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1  cess  of  one  thousand  five  hundred  dollars  ($1,500),  and  not  in 

2  excess  of  three  thousand  dollars  ($3,000),  2  percent  in  addition 

3  of  such  excess. 

4  Forty-five  dollars  ($45)  upon  taxable  incomes  of  three  thou- 

5  sand  dollars  ($3,000)  ;  and  upon  taxable  incomes  in  excess  of 

6  three  thousand  dollars  ($3,000) ,  and  not  in  excess  of  four  thou- 

7  sand  five  hundred  dollars  ($4,500),  3  percent  in  addition  of 

8  such  excess. 

9  Ninety  dollars  ($90)  upon  taxable  incomes  of  four  thousand 

10  five  hundred  dollars  ($4,500)  ;  and  upon  taxable  incomes  in 

11  excess  of  four  thousand  five  hundred  dollars  ($4,500),  and  not 

12  in  excess  of  six  thousand  dollars  ($6,000),  4  percent  in  addi- 

13  tion  of  such  excess. 

14  One  hundred  fifty  dollars  ($150)  upon  taxable  incomes  of 

15  six  thousand  dollars   ($6,000)  ;  and  upon  taxable  incomes  in 

16  excess  of  six  thousand  dollars  ($6,000),  and  not  in  excess  of 

17  seven  thousand  five  hundred  dollars  ($7,500),  5  percent  in  ad- 

18  dition  of  such  excess. 

19  Two  hundred  twenty-five  dollars  ($225)   upon  taxable  in- 

20  comes  of  seven  thousand  five  hundred  dollars   ($7,500)  ;,and 

21  upon  taxable  incomes  in  excess  of  seven  thousand  five  hundred 

22  dollars   ($7,500),  and  not  in  excess  of  nine  thousand  dollars 

23  ($9,000),  6  percent  in  addition  of  such  excess. 

24  Three  hundred  fifteen  dollars  ($315)  upon  taxable  incomes 

25  of  nine  thousand  dollars  ($9,000)  ;  and  upon  taxable  incomes 

26  in  excess  of  nine  thousand  dollars  ($9,000),  and  not  in  excess 

27  of  ten  thousand  five  hundred  dollars  ($10,500),  7  percent  in 

28  addition  of  such  excess. 

29  Four  hundred  twenty  dollars  ($420)  upon  taxable  incomes 

30  of  ten  thousand  five  hundred  dollars  ($10,500)  ;  and  upon  tax- 

31  able  incomes  in  excess  of  ten  thousand  five  hundred  dollars 

32  ($10,500),    and    not    in    excess    of    twelve    thousand    dollars 

33  ($12,000),  8  percent  in  addition  of  such  excess. 

34  Five  hundred  forty  dollars  ($540)  upon  taxable  incomes  of 

35  twelve  thousand  dollars  ($12,000)  ;  and  upon  taxable  incomes 

36  in  excess  of  twelve  thousand  dollars    ($12,000),  and  not  in 

37  excess  of  thirteen  thousand  five  hundred  dollars    ($13,500), 

38  9  percent  in  addition  of  such  excess. 

39  Six  hundred  seventy-five  dollars   ($675)   upon  taxable  in- 

40  comes  of  thirteen  thousand  five  hundred  dollars   ($13,500)  ; 

41  and  upon  taxable  incomes  in  excess  of  thirteen  thousand  five 

42  hundred  dollars  ($13,500),  and  not  in  excess  of  fifteen  thou- 

43  sand  dollars  ($15,000),  10  p'ercent  in  addition  of  such  excess. 

44  Eight  hundred  twenty-five  dollars  ($825)  upon  taxable  ia- 

45  comes  of  fifteen  thousand  dollars  ($15,000)  ;  and  upon  taxable 

46  incomes  in  excess  of  fifteen  thousand  dollars   ($15,000),  and 

47  not  in  excess  of  sixteen  thousand  five  hundred  dollars   ($16,- 

48  500),  11  percent  in  addition  of  such  excess. 

49  Nine  hundred  ninety  dollars  ($990)  upon  taxable  incomes 

50  of  sixteen  thousand  five  hundred  dollars  '($16,500)  ;  ahd  upon 

51  taxable  incomes  in  excess  of  sixteen  thousand  five  hundred 
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dollars  ($16,500),  and  not  in  excess  of  eighteen  thousand  dol- 
lars ($18,000),  12  percent  in  addition  of  such  excess. 

One  thousand  one  hundred  seventy  dollars  ($1,170)  upon 
taxable  incomes  of  eighteen  thousand  dollars  ($18,000)  ;  and 
upon  taxable  incomes  in  excess  of  eighteen  thousand  dollars 
($18,000),  and  not  in  excess  of  nineteen  thousand  five  hundred 
dollars  ($19,500),  13  percent  in  addition  of  such  excess. 

One  thousand  three  hundred  sixty-five  dollars  ($1,365)  upon 
taxable  incomes  of  nineteen  thousand  five  hundred  dollars 
($19,500)  ;  and  upon  taxable  incomes  in  excess  of  nineteen 
thousand  five  hundred  dollars  ($19,500),  and  not  in  excess  of 
twenty-one  thousand  dollars  ($21,000),  14  percent  in  addition 
of  such  excess. 

One  thousand  five  hundred  seventy-five  dollars  ($1,575) 
upon  taxable  incomes  of  twenty-one  thousand  dollars  ($21,- 
000)  ;  and  upon  taxable  incomes  in  excess  of  twenty-one  thou- 
sand dollars  ($21,000),  15  percent  in  addition  of  such  excess. 

(b)  The  tax  imposed  by  this  part  is  not  a  surtax. 

Sec.  118.     Section  17048  of  said  code  is  amended  to  read : 

17048.  (a)  In  lieu  of  the  tax  imposed  under  Section  17041 
of  this  part,  there  shall  be  levied,  collected  and  paid  for  each 
taxable  year  upon  the  taxable  income  of  each  individual  whose 
adjusted  gross  income  is  less  than  ten  thousand  dollars  ($10,- 
000),  and  who  has  elected  to  pay  the  tax  imposed  by  this  sec- 
tion for  such  year,  the  tax  shown  in  the  following  table : 


If  the 
adjusted 

gross 
income  is 
at  least — 

$0 
1,600 
1,700 
1,800 
1,900 
2,000 
2,100 
2,200 
2,300 
2,400 
2,500 
2,600 
2,700 
2,800 
2,900 
3,000 
3,100 
3,200 
3,300 
3,400 


The  tax  shall  be — 
(1)  Single  person  (not 
head  of  household ) ,  Head  of 

But  and  (2)  married              household  Joint 

less  person  making             (unmarried                 return  of 

than  separate  return  person)               married  person 

$1,600  $0  $0  $0 

1,700  1.50  0  0 

1,800  2.50  0  0 

1,900  3.50  0  0 

2,000  4.50  0  0 

2,100  5.50  0  0 

2,200  6.50  0  0 

2,300  7.50  0  0 

2,400  8.50  0  0 

2,500  9.50  0  0 

2,600  10.50  0  0 

2,700  11.50  0  0 

2,800  12.50  0  0 

2,900  13.50  0  0 

3,000  14.50  0  0 

3,100  16.00  0  0 

3,200  18.00  1.50  1.50 

3,300  20.00  2.50  2.50 

3,400  22.00  3.50  3.50 

3,500  24.00  4.50  4.50 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
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43 
44 
45 
46 
47 
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The  tax  shall  be — 
If  the  (1)  Single  person  (not 

adjusted                  head  of  household),  Head  of 

gross  But         and  (2)  married  household  Joint 

income  is  less           person  making  (unmarried  return  of 

at  least —  than         separate  return  person)              married  person 

3,500  3,600            26.00  5.50  5.50 

3,600  8,700            28.00  6.50  6.50 

3,700  3,800            30.00  7.50  7.50 

3,800  3,900            32.00  8.50  8.50 

3,900  4,000            34.00  9.50  9.50 

4,000  4,100            36.00  10.50  10.50 

4,100  4,200            38.00  11.50  11.50 

4,200  4,300            40.00  12.50  12.50 

4,300  4,400            42.00  13.50  13.50 

4,400  4,500            44.00  14.50  14.50 

4,500  4,600            46.50  16.00  15.50 

4,600  4,700            49.50  18.00  16.50 

4,700  4,800            52.50  20.00  17.50 

4,800  4,900            55.50  22.00  18.50 

4,900  5,000            58.50  24.00  19.50 

5,000  5,100            61.50  26.00  20.50 

5,100  5,200            64.50  28.00  21.50 

5,200  5,300            67.50  30.00  22.50 

5,300  5,400            70.50  32.00  23.50 

5,400  5,500            73.50  34.00  24.50 

5,500  5,600            76.50  36.00  25.50 

5,600  5,700            79.50  38.00  26.50 

5,700  5,800            82.50  40.00  27.50 

5,800  5,900            85.50  42.00  28.50 

5,900  6,000            88.50           .  44.00  29.50 

6,000  6,100            92.00  46.50  31.00 

6,100  6,200            96.00  49.50  33.00 

6,200  6,300  100.00  52.50  35.00 

6,300  6,400  104.00  55.50  37.00 

6,400  6,500  108.00  58.50  39.00 

6,500  6,600  112.00  61.50  41.00 

6,600  6,700  116.00  64.50  43.00 

6,700  6,800  120.00  67.50  45.00 

6,800  6,900  124.00  70.50  4^7.00 

6,900  7,000  128.00  73.50  49.00 

7,000  7,100  132.00  76.50  51.00 

7,100  7,200  136.00  79,50  53.'00 

7,200  7,300  140.00  82.50  55.00 

7,300  7,400  144.00  85.50  57.00 

7,400  7,500  148.00  88.50  59.00 

7,500  7,600  152.50  92.00  61.00 

7,600  7,700  157.50  96.00  63.00 

7,700  7,800  162.50  100.00  65.00 

7,800  7,900  167.50  104.00  67.00 

7,900  8,000  172.50  108.00  69.00 
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If  the  (1)  Single  person  (not 

adjusted                  head  of  household),  Head  of 

gross  But         and  (2)  married  household                      Joint 

income  is  less           person  making  (unmarried                 return  of 

at  least—  than          separate  return  person)               married  person 

8,000  8,100  177.50  112.00  71.00 

8  100  8,200  182.50  116.00  73.00 
8,200  8,300  187.50  120.00  75.00 
8,300  8,400  192.50  124.00  77.00 
8,400  8,500  197.50  128.00  79.00 
8,500  8,600  202.50  132.00  81.00 
8,600  8,700  207.50  136.00  83.00 
8,700  8,800  212.50  140.00  85.00 
8,800  8,900  217.50  144.00  87.00 
8,900  9,000  222.50  148.00  89.00 
9,000  9,100  228.00  152.50  91.50 
9,100  9,200  234.00  157.50  94.50 
9,200  9,300  240.00  162.50  97.50 
9,300  9,400  246.00  167.50  100.50 
9,400  9,500  252.00  172.50  103.50 
9,500  9,600  258.00  177.50  106.50 
9,600  9,700  264.00  182.50  109.50 

9  700  9,800  270.00  187.50  112.50 
9,800  9,900  276.00  192.50  115.50 
9,900  10,000  282.00  197.50  118.50 

In  applying  the  above  schedule  to  determine  the  tax  'of  a 
taxpayer  with  one  or  more  dependents,  there  shall  be  sub- 
tracted from  his  adjusted  gross  income  six  hundred  dollars 
($600)  for  each  such  dependent. 

(b)   For  the  purpose  of  this  section — 

(1)  "Married  person"  means  a  married  person  on  the  last 
day  of  the  taxable  year  unless  his  spouse  dies  during  the  tax- 
able year,  in  which  case  such  determination  shall  be  made  as 
of  the  date  of  the  spouse's  death. 

(2)  "Dependent"  means  a  person  who  is  a  dependent  under 
Section  17182. 

(3)  An  individual  not  a  head  of  a  household  or  a  married 
person  shall  be  treated  as  a  single  person. 

SEC.  118.5.  Section  17053  of  said  code  is  amended  to  read: 
17053.  (a)  In  the  case  of  an  individual  who  has  received 
earned  income  before  the  beginning  of  the  taxable  year,  there 
shall  be  allowed  as  a  credit  against  the  tax  imposed  by  this 
part  for  the  taxable  year  an  amount  equal  to  the  amount 
received  by  such  individual  as  retirement  income  (as  defined 
in  subsection  (c)  and  as  limited  by  subsection  (d) ),  multiplied 
by  the  rate  provided  in  Section  17041  for  the  first  t^w^  07ie 
thousand  five  hundred  dollars  -e$S;500^  ($1,500)  of  taxable 
income ;  but  the  credit  provided  by  this  section  shall  not  exceed 
the  tax  imposed  under  this  part  reduced  by  the  credit  allow- 
able under  Chapter  12  (relating  to  taxes  paid  to  other  states). 
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1  (b)  For  purposes  of  subsection  (a),  an  individual  shall  be 

2  considered  to  have  received  earned  income  if  he  has  received, 

3  in  each  of  any  10  calendar  years  before  the  taxable  year, 

4  earned  income  (as  defined  in  subsection  (g))  in  excess  of  six 

5  hundred  dollars   ($600).  A  widow  or  widower  whose  spouse 

6  had  received  such  earned  income  shall  be  considered  to  have 

7  received  earned  income. 

8  (c)   For  purposes  of  subsection  (a),  the  term  "retirement 

9  income  "means — 

10  (1)  In  the  case  of  an  individual  who  has  attained  the  age 

11  of  65  before  the  close  of  the  taxable  year,  income  from — 

12  (A)  Pensions  and  annuities, 

13  (B)   Interest, 

14  (C)  Rents,  and 

15  (D)   Dividends,  or 

16  (2)  In  the  case  of  an  individual  who  has  not  attained  the 

17  age  of  65  before  the  close  of  the  taxable  year,  income  from 

18  pensions  and  annuities  under  a  public  retirement  system  (as 

19  defined  in  subsection  (f)),  to  the  extent  included  in  gross  in- 

20  come  without  reference  to  this  section,  but  only  to  the  extent 

21  su,ch  income  does  not  represent  compensation  for  personal  serv- 

22  ices  rendered  during  the  taxable  year. 

23  (d)  For  purposes  of  subsection  (a),  the  amount  of  retire- 

24  ment   income   shall   not   exceed   one   thousand   five   hundred 

25  twenty-four  dollars  ($1,524)  less — 

26  (1)   In  the  case  of  any  individual,  any  amount  received  by 

27  the  individual  as  a  pension  or  annuity — 

28  (A)  Under  Title  II  of  the  Social  Security  Act, 

29  (B)  Under  the  Railroad  Retirement  Acts  of  1935  or  1937,  or 

30  (C)   Otherwise  excluded  from  gross  income,  and 

31  (2)  In  the  case  of  any  individual  who  has  not  attained  the 

32  age  of  72  before  the  close  of  the  taxable  year — 

33  (A)  If  such  individual  has  not  attained  age  62  before  the 

34  close  of  the  taxable  year,  any  amount  of  earned  income  (as  de- 

35  fined  in  subsection    (g))    in  excess  of  nine  hundred  dollars 

36  ($900)  received  by  the  individual  in  the  taxable  year — 

37  (B)  If  such  individual  has  attained  age  62  before  the  close 

38  of  the  taxable  year,  the  sum  of   (i)   one-half  the  amount  of 

39  earned  income  received  by  such  individual  in  the  taxable  year 

40  in  excess  of  one  thousand  two  hundred  dollars  ($1,200)  but 

41  not  in  excess  of  one  thousand  seven  hundred  dollars  ($1,700), 

42  and  (ii)  the  amount  of  earned  income  so  received  in  excess 

43  of  one  thousand  seven  hundred  dollars  ($1,700) . 

44  (e)   Subsection  (d)  (1)   shall  not  apply  to  any  amount  ex- 

45  eluded  from  gross  income  under  Sections  17101  to  17112,  in- 

46  elusive  (relating  to  annuities),  17131  to  17135,  inclusive  (re- 

47  lating  to  life  insurance  proceeds),  17138  (relating  to  compen- 

48  sation  for  injuries  or  sickness),  17139    (relating  to  amounts 

49  received  under  accident  and  health  plans),  17503  to  17507, 

50  inclusive,  (relating  to  taxability  of  beneficiary  of  employees' 

51  trust),  or  17511  and  17512  (relating  to  taxation  of  employee 

52  annuities). 
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1  (f)  For  purposes  of  subsection  (c)  (2),  the  term  "public  re- 

2  tirement  system"  means  a  pension,  annuity,  retirement,  or 

3  similar  fund  or  system  established  by  the  United  States,  a 

4  state,  a  territory,  a  possession  of  the  United  States,  any  politi- 

5  cal  subdivision  of  any  of  the  foregoing,  or  the  District  of  Co- 

6  lumbia. 

7  (g)  For  purposes  of  subsections  (b)  and  (d)(2),  the  term 

8  "earned  income"  has  the  meaning  assigned  to  such  term  in 

9  Section  911(b)  of  the  Internal  Revenue  Code  of  1954,  except 

10  that  such  term  does  not  include  any  amount  received  as  a 

11  pension  or  annuity. 

12  (h)   (1)   A  husband  and  wife  who  make  a  joint  return  for 

13  the  taxable  year  and  both  of  whom  have  attained  the  age  of  65 

14  before  the  close  of  the  taxable  year  may  elect  (at  such  time 

15  and  in  such  manner  as  the  Franchise  Tax  Board  by  regula- 

16  tions  prescribes)  to  determine  the  amount  of  the  credit  allowed 

17  by  subsection  (a)  by  applying  the  provisions  of  paragraph  (2). 

18  (2)   If  an  election  i^  made  under  paragraph  (1)  for  the  tax- 

19  able  year,  for  purposes  of  subsection  (a) — 

20  (A)   If   either  spouse  is  an   individual  who  has  received 

21  earned  income  within  the  meaning  of  subsection  (b),  the  other 

22  spouse  shall  be  considered  to  be  an  individual  who  has  re- 

23  ceived  earned  income  within  the  meaning  of  such  subsection; 

24  and 

25  (B)   Subsection  (d)   shall  be  considered  as  providing  that 

26  the  amount  of  the  combined  retirement  income  of  both  spouses 

27  shall  not  exceed  two  thousand  two  hundred  eighty-six  dollars 

28  ($2,286),  less  the  sum  of  the  amounts  specified  in  paragraphs 

29  (1)  and  (2)  of  subsection  (d)  for  each  spouse. 

30  (i)  No  credit  shall  be  allowed  under  subsection  (a)  to  any 

31  nonresident. 

32  Sec.  119.     Section  17101  of  s^aid  code  is  amended  to  read : 

33  17101.     Except  as  otherwise  provided  in  this  part,  gross 

34  income  includes  any  amount  received  as  an  annuity  (whether 

35  for  a  period  certain  or  during  one  or  more  lives)  under  an 

36  annuity,  endowment,  or  life  insurance  contract. 

37  Sec.  120.     Section  17102  of  said  code  is  amended  to  read : 

38  17102.     Gross  income  does  not  include  that  part  of  any 

39  amount  received  as  an  annuity  under  an  annuity,  endowment, 

40  or  life  insurance  contract  which  bears  the  same  ratio  to  such 

41  amount  as  the  investment  in  the  contract  (as  of  the  annuity 

42  starting  date)  bears  to  the  expected  return  under  the  contract 

43  (as  of  such  date).  This  section  shall  not  apply  to  any  amount 

44  to  which  Section  17104(a)    (relating  to  certain  employee  an- 

45  nuities)  applies. 

46  Sec.  121.     Section  17103  of  said  code  is  amended  to  read : 

47  17103.     (a)   For  purposes  of  Section  17102,  the  investment 

48  in  the  contract  as  of  the  annuity  starting  date  is — 

49  (1)   The  aggregate  amount  of  premiums  or  other  considera- 

50  tion  paid  for  the  contract,  minus 

51  (2)   The  aggregate  amount  received  under  the  contract  be- 

52  fore  such  date,  to  the  extent  that  such  amount  was  excludable 
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1  from  gross  income  under  this  part  or  prior  income  tax  laws. 

2  (b)   If— 

3  (1)   The  expected  return  under  the  contract  depends  in 

4  whole  or  in  part  on  the  life  expectancy  of  one  or  more 

5  individuals ; 

6  (2)   The  contract  provides  for  payments  to  be  made  to  a 

7  beneficiary  (or  to  the  estate  of  an  annuitant)  on  or  after 

8  the  death  of  the  annuitant  or  annuitants;  and 

9  (3)   Such  payments  are  in  the  nature  of  a  refund  of  the 

10  consideration  paid ; 

11  then  the  value   (computed  without  discount  for  interest)   of 

12  such  payments  on  the  annuity  starting  date  shall  be  sub- 

13  tracted  from  the  amount  determined  under  subdivision  (a). 

14  Such  value  shall  be  computed  in  accordance  with  actuarial 

15  tables  prescribed  by  the  Franchise  Tax  Board.  For  purposes  of 

16  this  section  and  of  Section  17105(b)  (1),  the  term  "refund  of 

17  the  consideration  paid"  includes  amounts  payable  after  the 

18  death  of  an  annuitant  by  reason  of  a  provision  in  the  contract 

19  for  a  life  annuity  with  minimum  period  of  payments  certain, 

20  but  (if  part  of  the  consideration  was  contributed  by  an  em- 

21  ployer)  does  not  include  that  part  of  any  payment  to  a  bene- 

22  ficiary  (or  to  the  estate, of  the  annuitant)  which  is  not  attribut- 

23  able  to  the  consideration  paid  by  the  employee  for  the  contract 

24  as  determined  under  subdivision  (a)(1). 

25  (c)  For  purposes  of   Section  17102,  the  expected  return 

26  under  the  contract  shall  be  deterniined  as  follows: 

27  (1)   If  the  expected  return  under  the  contract,  for  the  period 

28  on  and  after  the  annuity  starting  date,  depends  in  whole  or  in 

29  part  on  thfe  life  expectancy  of  one  or  more  individuals,  the 

30  expected  return  shall  be  computed  with  reference  to  actuarial 

31  tables  prescribed  by  the  Franchise  Tax  Board. 

32  (2)  If  subdivision  (c)(1)  does  not  apply,  the  expected  re- 

33  turn  is  the  aggregate  of  the  amounts  receivable  under  the  con- 

34  tract  as  an  annuity. 

35  (d)  For  purposes  of  Sections  17101  to  17112,  inclusive,  the 

36  annuity  starting  date  in  the  case  of  any  contract  is  the  first 

37  day  of  the  first  period  for  which  an  amount  is  received  as  an 

38  annuity  under  the  contract ;  except  that  if  such  date  was  before 

39  January  1,  1965,  then  the  annuity  starting  date  is  January  1, 

40  1965. 

41  Sec.  122.     Section  17104  of  said  code  is  amended  to  read : 

42  17104.     (a)  Where— 

43  (1)  Part  of  the  consideration  for  an  annuity,  endowment, 

44  or  life  insurance  contract  is  contributed  by  the  employer,  and 

45  (2)   During  the  three-year  period  beginning  on  or  after  Jan- 

46  uary  1,  1965,  the  aggregate  amount  receivable  by  the  employee 

47  under  the  terms  of  the  contract  is  equal  to  or  greater  than  the 

48  consideration  for  the  contract  contributed  by  the  employee, 

49  then  all  amounts  received  as  an  annuity  under  the  contract 

50  shall  be  excluded  from  gross  income  until  there  has  been  so 

51  excluded  (under  this  article  and  prior  income  tax  laws)  an 

52  amount  equal  to  the  consideration  for  the  contract  contributed 
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1  by  the  employee.  Thereafter  all  amounts  so  received  under  the 

2  contract  shall  be  included  in  gross  income. 

3  (b)   For  purposes  of  subdivision  (a),  if  the  employee  died 

4  before  any  amount  was  received  as  an  annuity  under  the  con- 

5  tract,  the  words  "receivable  by  the  employee"  shall  be  read 

6  a;s  "receivable  by  a  beneficiary  of  the  employee." 

7  (c)   For  certain  rules  for  determining  whether  amounts  con- 

8  tributed  by  employer  are  includible  in  the  gross  income  of  the 

9  employee,  see  Article  1    (commencing  at  Section  17501)    of 

10  Chapter  5  of  this  part,  relating  to  pension,  profit-sharing,  and 

11  stock  bonus  plans,  etc. 

12  Sec.  123.     Section  17105  of  said  code  is  amended  to  read : 

13  17105.     (a)   If  any  amount  is  received  under  an  annuity, 

14  endowment,  or  life  insurance  contract,  if  such  amount  is  not 

15  received  as  an  annuity,  and  if  no  other  provision  of  this  part 

16  applies,  then  such  amount — 

17  (1)   If  received  on  or  after  the  annuity  starting  date,  shall 

18  be  included  in  gross  income ;  or 

19  (2)   If  subdivision  (a)  (1)  does  not  apply,  shall  be  included 

20  in  gross  income,  but  only  to  the  extent  that  it  (when  added 

21  to  amounts  previously  received  under  the  contract  which  were 

22  excludable  from  gross  income  under  this  part  or  prior  income 

23  tax  laws)  exceeds  the  aggregate  premiums  or  other  considera- 

24  tion  paid. 

25  For  purposes  of  Sections  17101  to  17112,  inclusive,  any 

26  amount  received  which  is  in  the  nature  of  a  dividend  or  similar 

27  distribution  shall  be  treated  as  an  amount  not  received  as  an 

28  annuity. 

29  (b)  For  purposes  of  subdivision  (a),  the  following  shall  be 

30  treated  as  amounts  not  received  as  es  annuity  an  annuity  : 

31  (1)  Any  amount  received,  whether  in  a  single  sum  or  other- 

32  wise,  under  a  contract  in  full  discharge  of  the  obligation  under 

33  the  contract  w^hich  is  in  the  nature  of  a  refund  of  the  consider- 

34  ation  paid  for  the  contract;  and 

35  (2)   Any  amount  received  under  a  contract  on  its  surrender, 

36  redemption,  or  maturity. 

37  In  the  case  of  any  amount  to  which  the  preceding  sentence 

38  applies,  the  rule  of  subdivision  (a)(2)  shall  apply  (and  the 

39  rule  of  subdivision  (a)(1))  shall  not  apply). 

40  Sec.  124.     Section  17106  of  said  code  is  amended  to  read: 

41  Except  as  provided  in  subdivision   (c),  in  computing,  for 

42  purposes  of  Section  17103(a)(1),  the  aggregate  amount  of 

43  premiums  or  other  consideration  paid  for  the  contract  for  pur- 

44  poses  of  Section  17104(a),  the  consideration  for  the  contract 

45  contributed  by  the  employee,   and   for  purposes  of  Section 

46  17105(a)(2),  the  aggregate  premiums  or  other  consideration 

47  paid,  amounts  contributed  by  the  employer  shall  be  included, 

48  but  only  to  the  extent  that — 

49  (a)   Such  amounts  were  includable  in  the  gross  income  of 

50  the  employee  under  this  part  or  prior  income  tax  laws ;  or 

51  (h)   If  such  amounts  had  been  paid  directly  to  the  employee 

52  at  the  time  they  were  contributed,  they  would  not  have  been 
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1  includable  in  the  gross  income  of  the  employee  under  the  law 

2  at  the  time  of  such  contribution. 

3  (c)   For  purposes  of  Sections  17101,  17104,  17105,  17131 

4  and  17132,  where  amounts  are  received  by  a  surviving  annui- 

5  tant  under  a  joint  and  survivor's  annuity  contract,  the  basis 

6  of  such  survivor  annuitant's  interest  is  the  consideration  paid 

7  for  such  annuity  reduced  by  any  amounts  excluded  from  gross 

8  income  under  this  part. 

9  Sec.  125.     Section  17107  of  said  code  is  amended  to  read: 

10  17107.     Where  any  contract    (or  any  interest  therein)    is 

11  transferred  (by  assignment  or  otherwise)  for  a  valuable  con- 

12  sideration,  to  the  extent  that  the  contract  (or  interest  therein) 

13  does  not,  in  the  hands  of  the  transferee,  have  a  basis  which  is 

14  determined  by  reference  to  the  basis  in  the  hands  of  the  trans- 

15  f eror,  then — 

16-  (a)   For  purposes  of  Sections  17101  to  17112,  inclusive,  only 

17  the  actual  value  of  such  consideration,  plus  the  amount  of  the 

18  premiums  and  other  consideration  paid  by  the  transferee  after 

19  the  transfer,  shall  be  taken  into  account  in  computing  the 

20  aggregate  amount  of  the  premiums  or  other  consideration  paid 

21  for  the  contract ; 

22  (b)   For  purposes  of  Section  17103(a)(2),  there  shall  be 

23  taken  into  account  only  the  aggregate  amount  received  under 

24  the  contract  by  the  transferee  before  the  annuity  starting  date, 

25  to  the  extent  that  such  amount  was  excludable  from  gross  in- 

26  come  under  this  part  or  prior  income  tax  laws ;  and 

27  (c)   The  annuity  starting  date  is  January  1,  1965,  or  the  first 

28  day  of  the  first  period  for  which  the  transferee  received  an 

29  amount  under  the  contract  as  an  annuity,  whichever  is  the 

30  later. 

31  For  purposes  of  this  section,  the  term  "transferee"  includes 

32  a  beneficiary  of,  or  the  estate  of,  the  transferee. 

33  For  the  purposes  of  this  section  and  Sections  18044  and 

34  18045(f),   the  survivor's  interest  in  a  joint  and  survivor's 

35  annuity  shall  be  considered  to  be  property  "acquired  by  be- 

36  quest,  devise  or  inheritance"  from  the  decedent  if  the  death  of 

37  the  decedent  was  after  December  31,  1952  and  before  Dccom- 

38  be^  Sir  4965  before  January  1,  1965 ,  and  if  the  value  of  any 

39  part  of  suq^  interest  was  required  to  be  included  in  determin- 

40  ing  the  value  of  the  decedent 's  interest  taxable  under  the  Cali- 

41  fornia  Inheritance  Tax  Law. 

42  Sec.  126.     Section  17108  of  said  code  is  amended  to  read: 

43  17108.     If— 

44  (a)  A  contract  provides  for  payment  of  a  lump  sum  in 

45  full  discharge  of  an  obligation  under  the  contract,  subject 

46  to  an  option  to  receive  an  annuity  in  lieu  of  such  lump  sum ; 

47  (b)   The  option  is  exercised  within  60  days  after  the  day 

48  on  which  such  lump  sum  first  became  payable ;  and 

49  (c)   Part  or  all  of  such  lump  sum  would  (but  for  this  sec- 

50  tion)   be  includable  in  gross  income  by  reason  of  Section 

51  17105(a). 
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1  then,  for  purposes  of  this  part,  no  part  of  such  lump  sum  shall 

2  be  considered  as  includable  in  gross  income  at  the  time  such 

3  lump  sum  first  became  payable. 

4  Sec.  127.     Section  17109  is  added  to  said  code,  to  read : 

5  17109.     Where  an  annuitant  died  after  December  31,  1952, 

6  and  before  January  1,  1965,  and  the  basis  of  a  surviving  an- 

7  nuitant's  interest  in  the  joint  and  survivor  annuity  contract 

8  was  determinable  under  Section  17746.5  of  the  Personal  In- 

9  come  Tax  Law  of  1954  or  Section  18045(f)  then— 

10  (a)   Section  17104  shall  not  apply  with  respect  to  such  con- 

11  tract  • 

12  (b)  For  purposes  of  Sections  17101  to  17112,  inclusive,  the 

13  aggregate  amount  of  premiums  or  other  consideration  paid  for 

14  the  contract  is  the  basis  of  the  contract  determined  under  such 

15  Section  17746.5  of  the  Personal  Income  Tax  Law  of  1954  or 

16  Section  18045(f); 

17  (c)   For  purposes  of  Section  17103(a)(2),  there  shall  be 

18  taken  into  account  only  the  aggregate  amount  received  by  the 

19  surviving  annuitant  under  the  contract  before  the  annuity 

20  starting  date,  to  the  extent  that  such  amount  was  excludable 

21  from  gross  income  under  this  part  or  prior  income  tax  laws; 

22  and 

23  (d)   The  annuity  starting  date  is  January  1,  1965,  or  the 

24  first  day  of  the  first  period  for  which  the  surviving  annuitant 

25  received  an  amount  under  the  contract  as  an  annuity,  whieh- 

26  ever  is  the  later. 

27  Sec.  128.     Section  17110  is  added  to  said  code,  to  read :  _ 

28  17110.     Notwithstanding  any  other  provision  of  Sections 

29  17101  to  17112,  inclusive,  if  any  amount  is  held  under  an  agree- 

30  ment  to  pay  interest  thereon,  the  interest  payments  shall  be 

31  included  in  gross  income. 

32  Sec.  129.     Section  17111  is  added  to  said  code,  to  read : 

33  17111.     (a)   Sections  17101  to  17112,  inclusive,  shall  not 

34  apply  to  so  much  of  any  payment  under  an  annuity,  endow- 

35  ment,  or  life  insurance  contract  (or  any  interest  therein)  as  is 

36  includable  in  the  gross  income  of  the  wife  under  Sections 

37  17081,  17082  and  17083  or  Sections  17819  and  17820  (relating 

38  to  income  of  an  estate  or  trust  in  case  of  divorce,  etc.). 

39  (b)  For  definition  of  "wife,"  see  Section  17021. 

40  Sec.  130.     Section  17112  is  added  to  said  code,  to  read : 

41  17112.     For  purposes  of  Sections  17101  to  17112,  inclusive, 

42  the  term  ''endowment  contract"  includes  a  face-amount  cer- 

43  tificate,   as   defined  in  Section  2(a)  (15)    of  the  Investment 

44  Company  Act  of  1940   (15  U.S.C,  Sec.  80a-2),  issued  after 

45  December  31,  1964. 

46  Sec.  131.     Section  17132  of  said  code  is  amended  to  read : 

47  17132.     (a)   Gross   income   does   not   include   amounts   re- 

48  ceived  (whether  in  a  single  sum  or  otherwise)  by  the  benefi- 

49  claries  or  the  estate  of  an  employee,  if  such  amounts  are  paid 

50  by  or  on  behalf  of  an  employer  and  are  paid  by  reason  of  the 

51  death  of  the  employee. 
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1  (b)    (1)   The  aggregate  amounts  excludable  under  subdivi- 

2  sion  (a)  with  respect  to  the  death  of  any  employee  shall  not 

3  exceed  five  thousand  dollars  ($5,000). 

4  (2)   Subdivision   (a)   shall  not  apply  to  amounts  with  re- 

5  spect  to  which  the  employee  possessed,  immediately  before  his 

6  death,   a  nonforfeitable   right  to  receive  the   amounts  while 

7  living. 

8  This  subdivision  shall  not  apply  to  total  distributions  pay- 

9  able  (as  defined  in  Section  17503(c)  (3)  )  which  are  paid  to  a 

10  distributee  within  one  taxable  year  of  the  distributee  by  reason 

11  of  the  employee's  death — 

12  (i)  By  a  stock  bonus,  pension,  or  profit-sharing  trust  de- 

13  scribed  in   Section  17501  which  is  exempt  from  tax  under 

14  Section  17631, 

15  (ii)  Under  an  annuity  contract  under  a  plan  which  meets 

16  the  requirements  of  paragraphs  (c),  (d),  (e),  and  (f)  of  Sec- 

17  tion  17501,  or 

18  (iii)  Under  an  annuity  contract  purchased  by  an  employer 

19  which  is  an  organization  referred  to  in  Section  23701d  of  this 

20  code  but  only  with  respect  to  that  portion  of  such  total  dis- 

21  tributions  payable  which  bears  the  same  ratio  to  the  amount  of 

22  such  total  distributions  payable  which  is  (without  regard  to 

23  this  section)  includable  in  gross  income,  as  the  amounts  con- 

24  tributed  by  the  employer  for  such  annuity  contract  which  are 

25  excludable  from  gross  income  under  Section  17512  bear  to  the 

26  total  amounts  contributed  by  the  employer  for  such  annuity 

27  contract. 

28  (3)   Subdivision  (a)  shall  not  apply  to  amounts  received  by 

29  a  surviving  annuitant  under  a  joint  and  survivor's  annuity 

30  contract  after  the  first  day  of  the  first  period  for  which  an 

31  amount  was  received  as  an  annuity  by  the  employee  (or  would 

32  have  been  received  if  the  employee  had  lived). 

33  (4)   In  the  case  of  any  amount  to  which  Section  17101  to 

34  17112,  inclusive  (relating  to  annuities,  etc.),  apply,  the  amount 

35  which  is  excludable  under  subdivision  (a)  (as  modified  by  this 

36  subdivision)  shall  be  determined  by  reference  to  the  value  of 

37  such  amount  as  of  the  day  on  which  the  employee  died.  Any 

38  amount  so  excludable  under  subdivision  (a)  shall,  for  purposes 

39  of  Sections  17101  to  17112,  inclusive,  be  treated  as  additional 

40  consideration  paid  by  the  employee. 

41  SEC.  131.5.     Section  17155  is  added  to  said  code,  to  read: 

42  17155.     Gross  income  does  not  include  any  reimbursement 

43  made  to  a  claimant  under  Chapter  25  of  this  part. 

44  Sec.  132,     Section  17181  of  the  said  code  is  amended  to 

45  read : 

46  17181.     (a)   In  the  case  of  an  individual,  the  exemptions 

47  provided  by  this  section  shall  be  allowed  as  deductions  in 

48  computing  taxable  income. 

49  (b)  In  the  case  of  a  single  individual  a  personal  exemption 

50  of  one  thousand  ($1,000),  or,  in  the  case  of  a  head  of  a  house- 

51  hold  or  a  married  individual,  a  personal  exemption  of  two 

52  thousand  dollars  ($2,000).  A  husband  and  wife  shall  receive 
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1  but  one  personal  exemption  of  two  thousand  dollars  ($2,000). 

2  If  the  husband  and  wife  make  separate  returns,  the  personal 

3  exemption  may  be  taken  by  either  or  divided  between  them. 

4  (e)    (1)   An  additional  exemption  of  six  hundred  dollars 

5  ($600)  for  the  taxpayer  .if  he  is  blind  at  the  close  of  his  tax- 

7  (2)   An  additional  exemption  of  six  hundred  dollars  ($600) 

8  for  the  spouse  of  the  taxpayer  if  a  separate  return  is  made  by 

9  the  taxpayer,  and  if  the  spouse  is  blind  and,  for  the  calendar 

10  year  in  which  the  taxable  year  of  the  taxpayer  begms,  has  no 

11  gross  income  and  is  not  the  dependent  of  another  taxpayer. 

12  (3)   For  the  purposes  of  this  section  an  individual  is  blind 

13  only  if  either :  his  central  visual  acuity  does  not  exceed  20/200 

14  in  the  better  eye  with  correcting  lenses,  or  his  visual  acuity  is 

15  greater  than  20/200  but  is  accompanied  by  a  limitation  m  the 

16  fields  of  vision  such  that  the  widest  diameter  of  the  visual  field 

17  subtends  an  angle  no  greater  than  20  degrees. 

18  (d)  An  exemption  of  six  hundred  dollars  ($600)  for  each 

19  dependent  (as  defined  in  Section  17182). 

20  Sec.  133.     Section  17181.5  is  added  to  said  code,  to  read: 

21  17181.5.     (a)   A  nonresident  or  an  individual  who  either 

22  becomes  or  ceases  to  be  a  resident  of  this  state  during  the 

23  taxable  year  shall  apportion  the  deductions  provided  for  by 

24  this  article,  and  the  standard  deduction  allowed  by  Section 

25  17171,  in  the  proportion  to  which  the  adjusted  gross  income 

26  from  'California   bears   to   adjusted   gross    income    from   all 

27  sources.  The  allowance,  after  the  apportionment  required  by 

28  this  section,  shall  in  no  case  be  less  than  e«e  the«sa«d  doUara 

29  ($1,000)  five  hundred  dollars  ($500)  . 

30  (b)  An  individual  subject  to  the  provisions  of  this  section 

31  shall  be  permitted  to  apportion  the  minimum  standard  deduc- 

32  tion  provided  for  by  Section  17171,  regardless  of  the  amount 

33  of  his  adjusted  gross  income,  but  shall  not  be  permitted  to 

34  determine  his  tax  under  the  tax  table  prescribed  by  Section 

35  17048.  .         ,    .             _,  ^  ^          - 

36  Sec.  134.     Section  17182  of  said  code  is  amended  to  read : 

37  17182.     For  the  purposes  of  this  part,  the  term  "depend- 

38  ents"  means  any  of  the  following  individuals  over  half  of 

39  whose  support,  for  the  calendar  year  in  which  the  taxable  year 

40  of  the  taxpayer  begins,  was  received  from  the  taxpayer  (or  is 

41  treated  under  Section  17184  as  received  from  the  taxpayer) : 

42  (a)  A  son  or  daughter  of  the  taxpayer,  or  a  descendant  of 

43  either ; 

44  (b)  A  stepson  or  stepdaughter  of  the  taxpayer; 

45  (c)  A  brother,  sister,  stepbrother,  or  stepsister  of  the  tax- 

46  payer;  ,        , 

47  (d)   The  father  or  mother  of  the  taxpayer  or  an  ancestor  ot 

48  either; 

49  (e)  A  stepfather  or  -  stepmother  of  the  taxpayer; 

50  (f)  A  son  or  daughter  of  a  brother  or  sister  of  the  taxpayer; 

51  (g)  A  brother  or  sister  of  the  father  or  mother  of  the  tax- 

52  payer ; 
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1  (h)  A  son-in-law,  daughter-in-law,  father-in-law,  mother-in- 

2  law,  brotlier-in-law,  or  sister-in-law  of  the  taxpayer, 

3  (i)   An  individual  (other  than  an  individual  who  at  any 

4  time  during  the  taxable  year  was  the  spouse,  determined  with- 

5  out  regard  to  Section  17186,  of  the  taxpayer)  who,  for  the  tax- 

6  able  year  of  the  taxpayer,  has  as  his  principal  place  of  abode 

7  the  home  of  the  taxpayer  and  is  a  member  of  the  taxpayer's 

8  household,  or 

9  (j)  An  individual  who — 

10  (i)   Is  a  descendant  of  a  brother  or  sister  of  the  father  or 

11  mother  of  the  taxpayer, 

12  (ii)  For  the  taxable  year  of  the  taxpayer  receives  institu- 

13  tional  care  required  by  reason  of  a  physical  or  mental  dis- 

14  ability,  and 

15  (iii)  Before  receiving  such  institutional  care,  was  a  member 

16  of  the  kame  household  as  the  taxpayer. 

17  Sec.  135.     Section  17183  of  said  code  is  amended  to  read: 

18  17183.     For  purposes  of  Section  17182— 

19  (a)  The  terms  "brother"  and  "sister"  include  a  brother 

20  or  sister  by  the  halfblood. 

21  (b)   In  determining  whether  any  of  the  relationships  speci- 

22  fied  in  Section  17182  or  subsection  (a)  of  this  section  exists,  a 

23  legally  adopted  child  of  an  individual  (and  a  child  who  is  a 

24  member  of  an  individual's  household,  if  placed  with  such  in- 

25  dividual  by  an  authorized  placement  agency  for  legal  adoption 

26  by  such  individual)  shall  be  treated  as  a  child  of  such  indi- 

27  vidual  by  blood. 

28  (c)  The  term  "dependent"  does  not  include  any  individual 

29  who  is  not  a  citizen  of  the  United  States  unless  such  individual 

30  is  a  resident  of  the  United  States,  of  a  country  contiguous  to 

31  the  United  States,  of  the  Canal  Zone,  or  of  the  Republic  of 

32  Panama.  The  preceding  sentence  shall  not  exclude  from  the 

33  definition  of  "dependent"  any  child  of  the  taxpayer — 

34  (i)   Born  to  him,  or  legally  adopted  by  him,  in  the  Philip- 

35  pine  Islands  before  January  1,  1956,  if  the  child  is  a  resident 

36  of  the  Republic  of  the  Philippines,  and  if  the  taxpayer  was  a 

37  member  of  the  armed  forces  of  the  United  States  at  the  time 

38  the  child  was  born  to  him  or  legally  adopted  by  him,  or 

39  (ii)  Legally  adopted  by  him,  if,  for  the  taxable  year  of  the 

40  taxpayer,  the  child  has  as  his  principal  place  of  abode  the 

41  home  of  the  taxpayer  and  is  a  member  of  the  taxpayer's  house- 

42  hold,  and  if  the  taxpayer  is  a  citizen  of  the  United  States. 

43  (d)   A  payment  to  a  wife  which  is  includable  in  the  gross 

44  income  of  the  wife  under  Section  17081  or  17819  shall  not  be 

45  treated  as  a  payment  by  her  husband  for  the  support  of  any 

46  dependent. 

47  (e)   If  the  taxpayer  would  not  occupy  the  status  of  head  of 

48  a  household  except  by  reason  of  there  being  one  or  more  de- 

49  pendents  for  whom  he  would  be  entitled  to  claim  a  deduction 

50  under  Section  17181,  the  deduction  shall  be  disallowed  with 

51  respect  to  one  of  the  dependents. 
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1  (f)  An  individual  is  not  a  member  of  the  taxpayer's  house- 

2  hold  if  at  any  time  during  the  taxable  year  of  the  taxpayer  the 

3  relationship  between  such  individual  and  the  taxpayer  is  in 

4  violation  of  local  law. 

5  Sec.  136.     Section  17202  of  the  said  code  is  amended  to 

6  read : 

7  17202.     (a)   There  shall  be  allowed  as  a  deduction  all  the 

8  ordinary  and  necessary  expenses  paid  or  incurred  during  the 

9  taxable  year  in  carrying  on  any  trade  or  business,  including — 

10  (1)   A  reasonable  allowance  for  salaries  or  other  compensa- 

11  tion  for  personal  services  actually  rendered ; 

12  (2)   Traveling  expenses    (including  the  entire  amount  ex- 

13  pended  for  meals  and  lodging)  while  away  from  home  in  the 

14  pursuit  of  a  trade  or  business ;  and 

15  (3)  Rentals  or  other  payments  required  to  be  made  as  a 

16  condition  to  the  continued  use  or  possession,  for  purposes  of 

17  the  trade  or  business,  of  property  to  which  the  taxpayer  has 

18  not  taken  or  is  not  taking  title  or  in  which  he  has  no  equity. 

19  For  purposes  of  the  preceding  sentence,  the  place  of  resi- 

20  dence  of  a  Member  of  Congress  (including  any  delegate  and 

21  resident  commissioner)  within  the  state,  congressional  district, 

22  territory,  or  possession  which  he  represents  in  Congress  shall 

23  be  considered  his  home,  but  amounts  expended  by  such  mem- 

24  bers  within  each  taxable  year  for  living  expenses  shall  not  be 

25  deductible  for  income  tax  purposes  in  excess  of  three  thousand 

26  dollars   ($3,000). 

27  (b)  No  deduction  shall  be  allowed  under  subdivision   (a) 

28  for  any  contribution  or  gift  which  would  be  allowable  as  a 

29  deduction  under  Sections  17214  to  17216.5,  inclusive,  -were  it 

30  not  for  the  percentage  limitations,  the  dollar  limitations,  or 

31  the  requirements  as  to  the  time  of  payment,  set  forth' in  such 

32  sections. 

33  (c)  No  deduction  shall  be  allowed  under  subdivision   (a) 

34  for  any  expenses  paid  or  incurred  if  the  payment  thereof  is 

35  made,  directly  or  indirectly,  to  an  official  or  employee  of  a 

36  foreign  country,  and  if  the  making  of  the  payment  would  be 

37  unlawful  under  the  laws  of  the  United  States  if  such  laws 

38  w^ere  applicable  to  such  payment  and  to  such  official  or  em- 

39  ployee. 

40  (d)  For  special  rule  relating  to  expenses  in  connection  with 

41  subdividing  real  property  for  sale,  see  Sections  18197  and 

42  18198. 

43  SEC.  136.5.     Section  17204  of  said  code  is  amended  to  read: 

44  17204.     (a)   Except  as  otherwise  provided  in  this  section 

45  and  Section  17205,  the  following  taxes  shall  be  allowed  as  a 

46  deduction  for  the  taxable  year  within  which  paid  or  accrued : 

47  (1)   State  and  local,  and  foreign,  real  property  taxes; 

48  (2)   State  and  local  personal  property  taxes ; 

49  (3)   State  and  local  general  sales  taxes ; 

50  (4)   State  and  local  taxes  on  the  sale  of  gasoline,  diesel 

51  fuel,  and  other  motor  fuels;  and 
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1  In  addition,  there  shall  be  allowed  as  a  deduction  state  and 

2  local,  and  foreign,  taxes  not  described  in  the  preceding  sen- 

3  tence  which  are  paid  or  accrued  within  the  taxable  year  in 

4  carrying  on  a  trade  or  business  or  an  activity  described  in 

5  Section  17252  (relating  to  expenses  for  production  of  income). 

6  (b)   For  purposes  of  this  section  and  Section  17205 — 

7  (1)   The  term  "personal  property  tax"  means  an  ad  valo- 

8  rem  tax  which  is  imposed  on  an  annual  basis  in  respect  of 

9  personal  property,  and  for  the  purpose  of  allowing  a  deduction 

10  under  this  part,  includes,  but  is  not  limited  to,  fees  imposed 

11  as  an  excise  tax  under  Section  10751  of  the  -Revenue  and  Tax- 

12  ation  Code. 

13  (2)    (A)  The  term  "general  sales  tax"  means  a  tax  imposed 

14  at  one  rate  in  respect  of  the  sale  at  retail  of  a  broad  range  of 

15  classes  of  items. 

16  (B)  In  the  case  of  items  of  food,  clothing,  medical  supplies, 

17  and  motor  vehicles — 

18  (i)   The  fact  that  the  tax  does  not  apply  in  respect  of  some 

19  or  all  of  such  items  shall  not  be  taken  into  account  in  deter- 

20  mining  whether  the  tax  applies  in  respect  of  a  broad  range  of 

21  classes  of  items,  and 

22  (ii)   The  fact  that  the  rate  of  tax  applicable  in  respect  of 

23  some  or  all  of  such  items  is  lower  than  the  general  rate  of  tax 

24  shall  not  be  taken  into  account  in  determining  whether  the  tax 

25  is  imposed  at  one  rate. 

26  (C)   Except  in  the  case  of  a  lower  rate  of  tax  applicable  in 

27  respect  of  an  item  described  in  subparagraph  (B),  no  deduc- 

28  tion  shall  be  allowed  under  this  section  for  any  general  sales 

29  tax  imposed  in  respect  of  an  item  at  a  rate  other  than  the  gen- 

30  eral  rate  of  tax. 

31  (D)  A  compensating  use  tax  in  respect  of  an  item  shall  be 

32  treated  as  a  general  sales  tax.  For  purposes  of  the  preceding 

33  sentence,  the  term  "compensating  use  tax"  means,  in  respect 

34  of  any  item,  a  tax;  which — 

35  (i)  Is  imposed  on  the  use,  storage,  or  consumption  of  such 

36  item,  and 

37  (ii)  Is  complementary  to  a  general  sales  tax,  but  only  if  a 

38  deduction  is  allowable  under  subsection  (a)(3)'  in  respect  of 

39  items  sold  at  retail  in  the  taxing  jurisdiction  which  are  similar 

40  to  such  item. 

41  (^)  A  state  or  local  tax  includes  only  a  tax  imposed  by  a 

42  state,  a  possession  of  the  United  States,  or  a  political  subdiyi- 

43  sion  of  any  of  the  foregoing,  or  by  the  District  of  Columbia. 

44  (4)  A  foreign  tax  includes  only  a  tax  imposed  by  the  au- 

45  thority  of  a  foreign  country. 

46  (5)  If  the  amount  of  any  general  sales  tax  or  of  any  tax 

47  on  the  sale  of  gasoline,  diesel  fuel,  or  other  motor  fuel  is  sep- 

48  arately  stated,  then,  to  the  extent  that  the  amount  so  stated 

49  is  paid  by  the  consumer  (otherwise  than  in  connection  with 

50  the  consumer's  trade  or  business)  to  his  seller,  such  amount 

51  shall  be  treated  as  a  tax  imposed  on,  and  paid  by,  such  con- 

52  sumer. 
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1  (6)  The  deduction  for  real  property  taxes  shall  he  allowed 

2  without   reduction  for   any   reimbursement   provided  for  hy 

3  Chapter  25. 

4  (c)   No  deduction  shall  be  allowed  for  the  following  taxes: 

5  (1)   Taxes  paid  or  accrued  to  the  state  under  this  part; 

6  (2)   Taxes  on  or  according  to  or  measured  by  income  or 

7  profits  paid  or  accrued  within  the  taxable  year  imposed  by  the 

8  authority  of : 

9  (A)   The  government  of  the  United  States  or  any  foreign 

10  country ; 

11  (B)  Any  state,  territory,  county,  city  and  county,  school 

12  district,  municipality,  or  other  taxing  subdivision  of  any  state 

13  or  territory ; 

14  (C)   Taxes  imposed  by  authority  of  the  government  of  the 

15  United  States  includes — 

16  (i)  The  tax  imposed  by  Section  3101  of  the  Internal  Reve- 

17  nue  Code  of  1954  (relating  to  the  tax  on  employee  under  the 

18  Federal  Insurance  Contributions  Act)  ; 

19  (ii)   The  taxes  imposed  by  Sections  3201  and  3211  of  the 

20  Internal  Revenue  Code  of  1954  (relating  to  the  taxes  on  rail- 

21  road  employees  and  railroad  employee  representatives)  ;  and 

22  (iii)   The  tax  withheld  on  wages  under  Section  3402  of  the 

23  Internal  Revenue  Code  of  1954. 

24  (3)   Federal  war  profits  and  excess  profits  taxes. 

25  (4)   Estate,  inheritance,  legacy,  succession,  and  gift  taxes ; 

26  (5)   Taxes  computed  as  an  addition  to,  or  as  a  percentage 

27  of,  taxes  which  are  not  deductible  under  this  section; 

28  (6)   Taxes  assessed  against  local  benefits  of-  a  kind  tending 

29  to  increase  the  value  of  the  property  assessed,  but  this  does  not 

30  exclude  the  allowance  as  a  deduction  of  so  much  of  the  taxes 

31  assessed  against  local  benefits  as  is  properly  allocable  to  main- 

32  tenance  or  interest  charges. 

33  (7)   Taxes  on  real  property,  to  the  extent  that  Section  17205 

34  requires  such  taxes  to  be  treated  as  imposed  on  another  tax- 

35  payer. 

36  Sec.  137.     Section  17204.7  is  added  to  said  code,  tQ  read : 

37  17204.7.     The  tax  deducted  and  withheld  under  Sections 

38  18805  and  18806  shall  not  be  allowed  as  a  deduction  either  to 

39  the  employer  or  to  the  recipient  of  the  income  in  computing 

40  taxable  income  under  this  part. 

41  Sec.  138.     Section  17214  of  said  code  is  amended  to  read: 

42  17214.     There  shall  be  allowed  as  a  deduction  any  charitable 

43  contribution  (as  defined  in  Section  17216)  payment  of  which 

44  is  made  within  the  taxable  year.  A  charitable  contribution  shall 

45  be  allowable  as  a  deduction  only  if  verified  under  regulations 

46  prescribed  by  the  Franchise  Tax  Board. 

47  Sec.  139.     Section  17215  of  said  code  is  amended  to  read: 

48  17215.     In  the  case  of  an  individual  the  deduction  provided 

49  in  Section  17214  shall  be  limited  as  provided  in  subdivisions 

50  (a),  (b),  (c),  and  (d). 

51  (a)   Any  charitable  contribution  to — 

52  (1)  -A.  church  or  a  convention  or  association  of  churches; 
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1  (2)  An   educational    organization   referred   to   in    Section 

2  23736(b)   of  this  code; 

3  (3)  A  hospital  referred  to  in  Section  23736(e)  or  to  a  medi- 

4  cal  research  organization   (referred  to  in  Section  23736(e)) 

5  directly  engaged  in  the  continuous  active  conduct  of  medical 

6  research  in  conjunction  with  a  hospital,  if  during  the  calendar 

7  3'ear  in  which  the  contribution  is  made  such  organization  is 

8  committed  ,to  spend  such  contributions  for  such  research  before 

9  January  1  of '  the  fifth  calendar  year  which  begins  after  the 

10  date  such  contribution  is  made; 

11  (4)   An  organization  referred  to  in  Section  23736(c)  organ- 

12  ized  and  operated  exclusively  to  receive,  hold,  invest,  and  ad- 

13  minister  property  and  to  make  expenditures  to  or  for  the  bene- 

14  fit  of  a  college  or  university  which  is  an  organization  referred 

15  to  in  paragraph  (2)  and  which  is  an  agency  or  instrumentality 

16  of  a  state  or  political  subdivision  thereof,  or  which  is  owned 

17  or  operated  by  a  state  or  political  subdivision  thereof  or  by  an 

18  agency  or  instrumentality  of  one  or  more  states  or  political 

19  subdivisions ; 

20  (5)   A  governmental  unit  referred  to  in  Section  17216(a),  or 

21  (6)   An  organization  referred  to  in  Section  17216(b)  which 

22  normally  receives  a  substantial  part  of  its  support  (exclusive 

23  of  income  received  in  the  exercise  or  performance  by  such  or- 

24  ganization  of  its  charitable,  educational,  or  other  purpose  or 

25  function  constituting  the  basis  for  its  exemption  imder  Section 

26  23701)    from   a    governmental    unit    referred   to    in    Section 

27  17216(a)    or  from  direct  or  indirect  contributions  from  the 

28  general  public,  shall  be  allowed  to  the  extent  that  the  aggregate 

29  of  such  contributions  does  not  exceed  10  percent  of  the  tax- 

30  payer's  adjusted  gross  income; 

31  (b)   The  total  deductions  under  Section  17214  for  any  tax- 

32  able  year  shall  not  exceed  20  percent  of  the  taxpayer's  ad- 

33  justed  gross  income.  For  purposes  of  this  subdivision,  the  de- 

34  duction  under  Section  17214  shall  be  computed  without  regard 

35  to  any  deduction  allowed  under  subdivision  (a)  but  shall  take 

36  into  account  any  charitable  contributions  described  in  subdivi- 

37  sion  (a)  which  are  in  excess  of  the  amount  allowable  as  a  de- 

38  duction  under  subdivision  (a). 

39  (c)   The  limitation  in  subdivision  (b)  shall  not  apply  if,  in 

40  the  taxable  year  and  in  8  of  the  10  preceding  taxable  years, 

41  the  amount  of  the  charitable  contributions,  plus  the  amount  of 

42  income  tax  paid  during  such  year  in  respect  of  such  year  or 

43  preceding  taxable  years,  exceeds  90  percent  of  the  taxpayer's 

44  taxable  income  for  such  year,  computed  without  regard  to— 

45  (1)   This  section  ;  and 

46  (2)   Section  17181   (allowance  of  deductions  for  personal 

47  exemptions). 

48  In  lieu  of  the  amount  of  inco^ie  tax  paid  durine  any  sneh 

49  year,  there  may  be  substituted  for  that  year  the  amount  of 

50  income  tax  paid  in  respect  of  such  year,  provided  that  any 

51  amount  so  included  in  the  year  in  respect  of  which  payment 

52  was  made  shall  not  be  included  in  any  other  year. 
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1  (d)  No  deduction  shall  be  allowed  under  Section  17214  for 

2  the  value  of  any  interest  in  property  transferred  after  Decem- 

3  ber  31,  1964,  to  a  trust  if— 

4  (1)   The  grantor  has  a  reversionary  interest  in  the  corpus  or 

5  income  of  that  portion  of  the  trust  with  respect  to  which  a 

6  deduction  would  (but  for  this  subdivision)  be  allowable  under 

7  Section  17214 ;  and 

8  (2)  At  the  time  of  the  transfer  the  value  of  such  reversion- 

9  ary  interest  exceeds  5  percent  of  the  Value  of  the  property 

10  constituting  such  portion  of  the  trust. 

11  For  purposes  of  this  subdivision,  a  power  exercisable  by  the 

12  grantor  or  a  nonadverse  party  (within  the  meaning  of  Section 

13  17782  (b) ) ,  or  both,  to  revest  in  the  grantor  property  or  income 

14  therefrom  shall  be  treated  as  a  reversionary  interest. 

15  Sec.  140.     Section  17216.1  of  said  code  is  amended  and  re- 

16  numbered  to  read : 

17  17215.1.     If,  in  connection  with  any  charitable  contribution, 

18  a  liability  is  assumed  by  the  recipient  or  by  any  other  person, 

19  or  if  a  charitable  contribution  is  of  property  which  is  subject 

20  to  a  liability,  then,  to  the  extent  necessary  to  avoid  the  dup- 

21  lication  of  amounts,  the  amount  taken  into  account  for  pur- 

22  poses  of  this  section  and  Sections  17214  through  17216  as  the 

23  amount  of  the  charitable  contribution — 

24  (A)   Shall  be  reduced  for  interest  (i)  which  has  been  paid 

25  (or  is  to  be  paid)  by  the  taxpayer,  (ii)  which  is  attributable 

26  to  the  liability,  and  (iii)  which  is  attributable  to  any  period 

27  after  the  making  of  the  contribution,  and 

28  (B)   In  the  case  of  a  bond,  shall  be  further  reduced  for 

29  interest  (i)  which  has  been  paid  (or  is  to  be  paid)  by  the 

30  taxpayer  on  indebtedness  incurred  or  continued  to  purchase 

31  or  carry  such  bond,  and  (ii)  which  is  attributable  to  any 

32  period  before  the  making  of  the  contribution. 

33  The  reduction  pursuant  to  subparagraph  (B)  shall  not  exceed 

34  the  interest  (including  interest  equivalent)  on  the  bond  which 

35  is  attributable  to  any  period  before  the  making  of  the  con- 

36  tribution  and  which  is  not  (under  the  taxpayer's  method  of 

37  accounting)  includible  in  the  gross  income  of  the  taxpayer  for 

38  any   taxable   year.    For   purposes   of   this   section,    the   term 

39  "bond"  means  any  bond,  debenture,  note,  or  certificate  or 

40  other  evidence  of  indebtedness. 

41  Sec.  141.     Section  17215.2  is  added  to  said  code,  to  read: 

42  17215.2.     If   the   amount   of   charitable    contributions    de- 

43  scribed  in  Section  17215(a),  payment  of  which  is  made  within 

44  a  taxable  year    (hereinafter  in  this  subdivision  referred  to 

45  as  the  "contribution  year")   beginning  after  December  31, 

46  1964,  exceeds  30  percent  of  the  taxpayer's  adjusted  gross  in- 

47  come  for  such  year,  such  excess  shall  be  treated  as  a  charitable 

48  contribution  described  in  Section  17215(a)   paid  in  each  of 

49  the  five  succeeding  taxable  years  in  order  of  time,  but  with 

50  respect  to  any  succeeding  taxable  year,  only  to  the  extent 

51  of  the  lesser  of  the  two  following  amounts : 
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1  (a)   The  amount  by  which  30  percent  of  the  taxpayer's  ad- 

2  justed  gross  income  for  each  succeeding  taxable  year  exceeds 

3  the  sum  of  the  charitable  contributions  described  in  Section 

4  17215(a),  payment  of  which  is  made  by  the  taxpayer  within 

5  such  succeeding  taxable  year  (determined  without  regard  to 

6  this  section),  and  the  charitable  contributions  described  in 

7  Section   17215(a),   payment  of  which  was  made  in  taxable 

8  years  (beginning  after  December  31,  1964)   before  the  con- 

9  tribution  year  which  are  treated  under  this  section  as  having 

10  been  paid  in  such  succeeding  taxable  year;  or 

11  (b)   In  the  case  of  the  first  succeeding  taxable  year,  the 

12  amount  of  such  excess,  and  in  the  case  of  the  second,  third, 

13  fourth,  or  fifth  succeeding  taxable  year,  the  portion  of  such 

14  excess  not  treated  under  this  paragraph  as  a  charitable  con- 

15  tribution  described  in  Section  17215(a)   paid  in  any  taxable 

16  year  intervening  between  the  contribution  year  and  such  suc- 

17  ceeding  taxable  year. 

18  Sec.  142.     Section  17216  of  said  code  is  amended  to  read : 

19  17216.     For  purposes  of  Section  17214,  the  term  "charitable 

20  contribution"  means  a  contribution  or  gift  to  or  for  the  use 

21  of— 

22  (a)   A  state,  a  territory,  a  possession  of  the  United  States,  or 

23  any  political  subdivision  of  any  of  the  foregoing,  or  the  United 

24  States  or  the  District  of  Columbia,  but  only  if  the  contribution 

25  or  gift  is  made  for  exclusively  public  purposes. 

26  (b)  A  corporation,  trust,  or  community  chest,  fund,  or  foun- 

27  dation — 

28  (1)   Created  or  organized  in  the  United  States  or  in  any 

29  possession  thereof,  or  under  the  law  of  the  United  States,  any 

30  state  or  territory,  the  District  of  Columbia,  or  any  possession 

31  of  the  United  States ; 

32  (2)   Organized  and  operated  exclusively  for  religious,  chari- 

33  table,  scientific,  literary,  or  educational  purposes  or  for  the 

34  prevention  of  cruelty  to  children  or  animals; 

35  (3)  No  part  of  the  net  earnings  of  which  inures  to  the  bene- 

36  fit  of  any  private  shareholder  or  individual ;  and 

37  (4)  No  substantial  part  of  the  activities  of  which  is  carrying 

38  on  propaganda,  or  otherwise  attempting,  to  influence  legisla- 

39  tion. 

40  (c)   A  post  or  organization  of  war  veterans,  or  any  auxiliary 

41  unit  or  society  of,  or  trust  or  foundation  for,  any  such  post  or 

42  organization — 

43  (1)   Organized  in  the  United  States  or  any  of  its  possessions, 

44  and 

45  (2)  No  part  of  the  net  earnings  of  which  inures  to  the  bene- 

46  fit  of  any  private  shareholder  or  individual. 

47  (d)  A  domestic  fraternal  society,  order,  or  association,  oper- 

48  ating  under  the  lodge  system,  but  only  if  such  contribution  or 

49  gift  is  to  be  used  exclusively  for  religious,  charitable,  scientific, 

50  literary,  or  educational  purposes,  or  for  the  prevention  of  cru- 

51  elty  to  children  or  animals. 
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1  (e)  A  cemetery  company  owned  and  operated  exclusively 

2  for  the  benefit  of  its  members,  or  any  corporation  chartered 

3  solely  for  burial  purposes  as  a  cemetery  corporation  and  not 

4  permitted  by  its  charter  to  engage  in  any  business  not  neces- 

5  sarily  incident  to  that  purpose,  if  such  company  or  corporation 

6  is  not  operated  for  profit  and  no  part  of  the  net  earnings  of 

7  such  company  or  corporation  inures  to  the  benefit  of  any  pri- 

8  vate  shareholder  or  individual. 

9  (f )   For  purposes  of  Sections  17214  to  17216,  inclusive,  the 

10  term  "charitable  contribution"  also  means  an  amount  treated 

11  under  Section  17216.1  as  paid  for  the  use  of  an  organization 

12  described  in  subdivision  (b),  (c),  or  (d). 

13  Sec.  143.     Section  17216.1  is  added  to  said  code,  to  read : 

14  17216.1.     (a)   Subject  to  the  limitations  provided  by  para- 

15  graph  (b),  amounts  paid  by  the  taxpayer  to  maintain  an  in- 

16  dividual    (other   than   a   dependent,   as   defined   in   Sections 

17  17181  to  17185,  inclusive,  or  a  relative  of  the  taxpayer)  as  a 

18  member  of  his  household  duri^g  the  period  that  such  individual 

19  is — 

20  (1)   A  member  of  the  taxpayer's  household  under  a  written 

21  agreement  between  the  taxpayer  and  an  organization  described 

22  in  subdivisions  (b),  (c),  or  (d)  of  Section  17216  to  implement 

23  a  program  of  the  organization  to  provide  educational  oppor- 

24  tunities  for  pupils  or  students  in  private  homes,  and 

25  (2)  A  full-time  pupil  or  student  in  the  12th  or  any  lower 

26  grade   at   an   educational  institution    (as  defined  in   Section 

27  17150(c))   located  in  the  United  States,  shall  be  treated  as 

28  amounts  paid  for  the  use  of  the  organization. 

29  (b)    (1)   Subdivision  (a)  shall  apply  to  amounts  paid  within 

30  the  taxable  year  only  to  the  extent  that  such  amounts  do  not 

31  exceed  $50  multiplied  by  the  number  of  full  calendar  months 

32  during  the  taxable  year  which  fall  within  the  period  described 

33  in  subdivision   (a).  For  purposes  of  the  preceding  sentence, 

34  if  15  or  more  days  of  a  calendar  month  fall  within  such  period 

35  such  month  shall  be  considered  as  a  full  calendar  month.  ^ 

36  (2)   Subdivision  (a)  shall  not  apply  to  any  amount  paid  by 

37  the  taxpayer  within  the  taxable  year  if  the  taxpayer  receives 

38  any  money  or  other  property  as  compensation  or  reimburse- 

39  ment  for  maintaining  the  individual  in  his  household  during 

40  the  period  described  in  subdivision  (a) . 

41  (c)   For  purposes  of  subdivision  (a),  the  term  "relative  of 

42  the  taxpayer"  means  an  individual  who,  with  respect  to  the 

43  taxpayer,  bears  any  of  the  relationships  described  in  para- 

44  graphs  (a)  through' (h)  of  Section  17182.  _ 

45  (d)  No   deduction   shall  be   allowed  under   Section _  17214 

46  for  any  amount  paid  by  a  taxpayer  to  maintain  an  individual 

47  as  a  member  of  his  household  under  a  program  described  m 

48  subdivision  (a)  (1)  except  as  provided  in  this  section. 

49  Sec.  144.     Section  17216.2  is  amended  to  read : 

50  17216  2      The  amount-  of  any  charitable  contribution  taken 

51  into  account  under  Sections  17214  to  17216.5  shall  be  reduced 

52  by  the  amount  which  would  have  been  treated  as  gain  to  which 
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1  Section  18211(a)  or  18212  applies  if  the  property  contributed 

2  had  been  sold  at  its  fair  market  value  (determined  at  1^e  time 

3  of  such  contribution). 

4  Sec.  145.     Section  17216.3  is  added  to  said  code,  to  read : 

5  17216.3.     For  purposes  of  Sections  17214  to  17216.5,  pay- 

6  ment  of  a  charitable  contribution  which  consists  of  a  future 

7  interest  in  tangible  personal  property  shall  be  treated  as  made 

8  only   when   all   intervening   interests   in,   and   rights   to,   the 

9  actual  possession  or  enjoyment  of,  the  property  have  expired 

10  or  are  held  by  persons  other  than  the  taxpayer  or  those  stand- 

11  ing  in  a  relationship  to  the  taxpayer  described  in   Section 

12  17288.  For  purposes  of  the  preceding  sentence,  a  fixture  which 

13  is  intended  to  be  served  severed  from  the  real  property  shall 

14  be  treated  as  tangible  personal  property. 

15  Sec.  146.     Section  17216.4  is  added  to  said  code,  to  read: 

16  17216.4.     (a)   If  the  taxable  year  begins  after  December  31, 

17  1964— 

18  (1)   Section  17215(c)   shall  apply  only  if  the  taxpayer  so 

19  elects  (at  such  time  and  in  such  manner  as  the  Franchise  Tax 

20  Board  by  regulations  prescribes)  ;  and 

21  (2)   For  purposes  of  Section  17215(c),  the  amount  of  the 

22  charitable  contributions  for  the  taxable  year  (and  for  all  prior 

23  taxable  years  beginning  after  December  31,  1964)  shall  be  de- 

24  termined  without  the  application  of  Section  17215.2  and  solely 

25  by  reference  to  charitable  contributions  described  in  subdivi- 

26  sion  (b). 

27  If  the  taxpayer  elects  to  have  Section  17215(c)  apply  for 

28  the  taxable  year,  then  for  such  taxable  year  Section  17214  shall 

29  apply  only  with  respect  to  charitable  contributions  described 

30  in  subdivision  (b),  and  no  amount  of  charitable  contributions 

31  made  in  the  taxable  year  or  any  prior  taxable  year  may  be 

32  treated  under  Section  17215.2  as  having  been  made  in  the 

33  taxable  year  or  in  any  succeeding  taxable  year. 

34  (b)   The  charitable  contributions  referred  to  in  subdivision 

35  (a)  are — 

36  (1)  Any    charitable    contribution    described    in     Section 

37  17215(a); 

38  (2)   Any  charitable  contribution,  not  described  in  Section 

39  17215(a),  to  an  organization  described  in  Section  17216(b) 

40  substantially  more  th^n  half  of  the  assets  of  which  is  devoted 

41  directly  to,  and  substantially  aU  of  the  income  of  which  is 

42  expended  directly  for,  the  active  conduct  of  the  activities  con- 

43  stituting  the  purpose  or  function  for  which  it  is  organized  and 

44  operated ; 

45  (3)   Any  charitable  contribution,  not  described  in  Section 

46  17215(a),  to  an  organization  described  in  Section  17216(b) 

47  which  meets  the  requirements  of  paragraph  (c)  with  respect 

48  to.  such  charitable  contributions ;  and 

49  (4)   Any  charitable  contribution  payment  of  which  is  made 

50  after  December  31,  1964. 
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1  (c)  An  organization  shall  be  an  organization  referred  to  in 

2  subdivision   (b)(3),  with  respect  to  any  charitable  contribu- 

3  tion,  only  if — 

4  (1)  not  later  than  the  close  of  the  third  year  after  the 

5  organization's  taxable  year  in  which  the  contribution  is  re- 

6  ceived  (or  before  such  later  time  as  the  Franchise  Tax  Board 

7  may  allow  upon  good  cause  shown  by  such  organization),  such 

8  organization  expends  an  amount  equal  to  at  least  50  percent  of 

9  such  contribution  for — 

10  (A)   The  active  conduct  of  the  activities  constituting  the 

11  purpose  or  function  for  which  it  is  organized  and  operated, 

12  (B)   Assets  which  are  directly  devoted  to  such  active  con- 

13  duct, 

14  (C)    Contributions    to   organizations   which    are   described 

15  in  Section  17215(a)    or  in  subdivision    (b)(2)    of  this  sub- 

16  division,  or 

17  (D)   Any  combination  of  the  foregoing ;  and 

18  (2)   fot"  the  period  beginning  with  the  taxable  year  in  which 

19  such  contribution  is  received  and  ending  with  the  taxable  year 

20  in  which  subdivision   (e)(1)  is  satisfied  with  respect  to  such 

21  contribution,  such  organization  expends  all  of  its  net  income 

22  (determined  without  regard  to  capital  gains  and  losses)   for 

23  the  purposes  described  in  clauses  (A),  (B),  (C)  and  (D)  of 

24  subdivision  (c)  (1). 

25  If  the  taxpayer  so  elects  (at  such  time  and  in  such  manner 

26  as  the  Franchise  Tax  Board  by  regulations  prescribes)  with 

27  respect  to  contributions  made  by  him  to  any  organization  then, 

28  in  applying  subdivision  (c)(2)  with  respect  to  contributions 

29  made  by  him  to  such  organization  during  his  taxable  year  for 

30  which  such  election  is  made  and  during  all  his  subsequent  tax- 

31  able  years,  amounts  expended  by  the  organization  after  the 

32  close  of  any  of  its  taxable  years  and  on  or  before  the  15th  day 

33  of  the  third  month  following  the  close  of  such  taxable  year 

34  shall  be  treated  as  expended  during  such  taxable  year. 

35  (d)   An  organization  shall  be  an  organization  referred  to  in 

36  subdivisions   (b)(2)   and  (b)(3)   only  if  at  no  time  during 

37  the  period  consisting  of  the  organization's  taxable  year  in 

38  which  the  contribution  is  received,  its  three  preceding  taxable 

39  years,  and  its  three  succeeding  taxable  years,  such  organiza- 

40  tion — 

41  (1)  lends  any  part  of  its  income  or  corpus  to, 

42  (2)   pays  compensation  (other  than  reasonable  compensa- 

43  tion  for  personal  services  actually  rendered)  to, 

44  (3)  makes  any  of  its  services  available  on  a  preferential 

45  basis  to, 

45  (4)  purchases  more  than  a  minimal  amount  of  securities 

47  or  other  property  from,  or 

4g  (5)  sells  more  than  a  minimal  amount  of  securities  or 

49  other  property  to, 

50  the  donor  of  such  contribution,  any  member  of  his  family 

51  (as  defined  in  Section  17289(c)),  any  employee  of  the  donor, 

52  any  officer  or  employee  of  a  corporation  in  which  he  owns 
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1  (directly  or  indirectly)   50  percent  or  more  in  value  of  the 

2  outstanding  stock,  or  any  partner  or  employee  of  a  partner- 

3  ship  in  which  he  owns  (directly  or  indirectly)  50  percent  or 

4  more  of  the  capital  interest  or  profits  interest.  This  subdivi- 

5  sion  shall  apply  to  transactions  occurring  after  December  31, 

6  1964. 

7  Sec.  147.     Section  17216.5  is  added  to  said  code,  to  read : 

8  17216.5.'    No  gift  or  bequest  for  religious,  charitable,  scien- 

9  tific,  literary,  or  educational  purposes  (including  the  encour- 

10  agement  of  art  and  the  prevention  of  cruelty  to  children  or 

11  animals),  otherwise  allowable  as  a  deduction  under  Sections 

12  17214,  17216  and  17734  shall  be  allowed  as  a  deduction  if  made 

13  to  an  organization  described  in  Section  23701d  of  this  code 

14  which,  in  the  tax9,ble  year  of  the  organization  in  which  the 

15  gift  or  bequest  is  made,  is  not  exempt  under  Section  23701  by 

16  reason  of  Sections  23736.2  and  23736.3.  With  respect  to  any 

17  taxable  year  of  the  organization  for  which  the  organization  is 

18  not  exempt  pursuant  to  Section  23736.2  by  reason  of  having 

19  engaged  in  a  prohibited  transaction  with  the  purpose  of  di- 

20  verting  the  corpus  or  income  of  such  organization  from  its 

21  exempt  purposes  and  such  transaction  involved  a  substantial 

22  part  of  such  corpus  or  income,  and  which  taxable  year  is  the 

23  same,  or  prior  to,  the  taxable  year  of  the  organization  in  which 

24  such  transaction  occurred,  such  deduction  shall  be  disallowed 

25  the  donor  only  if  such  donor  or  any  member  of  his  family  (as 

26  defined  in  Section  17289(d)  was  a  party  to  such  prohibited 

27  transaction. 

28  Sec.  148.     Section  17255  of  said  code  is  amended  to  read: 

29  17255.     Except  as  provided  in  subdivision  (c)  the  deduction 

30  under  Sections  17253  and  17254  shall  not  exceed  five  thousand 

31  dollars  ($5,000),  multiplied  by  the  number  of  exemptions  al- 

32  lowed  for  the  taxable  year  as  a  deduction  under  Section  17181 

33  (other  than  the  exemption  allowed  by  reason  of  subdivision 

34  (c),  relating  to  additional  exemption  for  blindness),  provided 

35  that  a  husband  and  wife  or  head  of  a  household  receiving  one 

36  personal  exemption  of  two  thousand  dollars  ($2,000)  shall,  for 

37  the  purposes  of  this  section,  be  considered  as  having  received 

38  two  exemptions ;  except  thatv.  the  maximum  deduction  under 

39  Sections  17253  to  17258,  inclusive,  shall  be — 

40  (a)  Ten  thousand  dollars  ($10,000),  if  the  taxpayer  is  single 

41  and  not  the  head  of  a  household  (as  defined  in  Section  17042) 

42  or  is  married  but  files  a  separate  return ;  or 

43'  (b)   Twenty  thousand  dollars  ($20,000)  if/ the  taxpayer  files 

44  a  joint  return  with  his  spouse  under  Section  18402,  or  is  the 

45  head  of  a  household  (as  defined  in  Section  17042). 

46  (c)    (1)   Subject  to  the  provisions  of  paragraph   (2),  the 

47  deduction  under  this  section  shall  not  exceed — 

48  (A)  Twenty  thousand  dollars  ($20,000),  if  the  taxpayer  has 

49  attained  the  age  of  65  before  the  close  of  the  taxable  year  and 

50  is  disabled,  or  if  his  spouse  has  attained  the  age  of  65  before 

51  the  close  of  the  taxable  year  and  is  disabled  and  if  his  spouse 

52  does  not  make  a  separate  return  for  the  taxable  year,  or 
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1  (B)  Forty  thousand  dollars  ($40,000),  if  both  the  taxpayer 

2  and  his  spouse  have  attained  the  age  65  before  the  close  of  the 

3  taxable  year  and  are  disabled  and  if  the  taxpayer  files  a  joint 

4  return  with  his  spouse  under  Section  18402. 

5  (2)  For  purposes  of  paragraph  (1) — 

6  (A)  Amounts  paid  by  the  taxpayer  during  the  taxable  year 

7  for  medical  care,  other  than  amounts  paid  for — 

8  (i)   His  medical  care,  if  he  has  attained  the  age  of  65  before 

9  the  close  of  the  taxable  year  and  is  disabled,  or 

10  (ii)   The  medical  care  of  his  spouse,  if  his  spouse  has  at- 

11  tained  the  age  of  65  before  the  close  of  the  taxable  year  and 

12  is  disabled,  shall  be  taken  into  account  only  to  the  extent  that 

13  such  amounts  do  not  exceed  the  maximum  limitation  provided 

14  in  subdivisions   (a)   and   (b)  which  would   (but  for  the  pro- 
iS  visions  of  this  subdivision)  apply  to  the  taxpayer  for  the  tax- 

16  able  year ; 

17  (B)   If  the  taxpayer  has  attained  the  age  of  65  before  the 

18  close  of  the  taxable  year  and  is  disabled,  amounts  paid  by  him 

19  during  the  taxable  year  for  his  medical  care  shall  be  taken  into 

20  account  only  to  the  extent  that  such  amounts  do  not  exceed 

21  twenty  thousand  dollars  ($20,000)  ;  and 

22  (C)   If  the  spouse  of  the  taxpayer  has  attained  the  age  of 

23  65  before  the  close  of  the  taxable  year  and  is  disabled,  amounts 

24  paid  by  the  taxpayer  during  the  taxable  year  for  the  medical 

25  care  of  his  spouse  shall  be  taken  into  account  only  to  the  extent 

26  that   such  amounts  do  not   exceed   twenty  thousand  dollars 

27  ($20,000). 

28  (3)  For  purposes  of  paragraph  (1),  an  individual  shall  be 

29  considered  to  be  disabled  if  he  is  unable  to  engage  in  any 

30  substantial  gainful  activity  by  reason  of  any  medically  deter- 

31  minable  physical  or  mental  impairment  which  can  be  expected 

32  to  result  in  death  or  to  be  of  long-continued  and  indefinite 

33  duration.  An  individual  shall,  not  be  considered  to  be  disabled 

34  unless  he  furnishes  proof  of  the  existence  thereof  in  such  form 

35  and  manner  as  the  Franchise  Tax  Board  may  require. 

36  (4)   For  purposes  of  paragraph  (1),  the  determination  as  to 

37  whether  the  taxpayer  or  his  spouse  is  disabled  shall  be  made  as 

38  of  the  close  of  the  taxable  year  of  the  taxpayer,  except  that  if 

39  his  spouse  dies  during  such  taxable  year  such  determination 

40  shall  be  made  with  respect  to  his  spouse  as  of  the  time  of 

41  such  death. 

42  Sec.  149.     Section  17260  of  said  code  is  amended  to  read: 

43  17260.     (a)   The  maximum  amount  allowable  for  both  medi- 

44  cal  expenses  and  adoption  expenses  in  the  case  of  a  husband 

45  and  wife  who  file  a  joint  return  and  claim  deductions  for  both 

46  medical  expenses  and  adoption  expenses,  or  the  head  of  a  house- 

47  hold  who  claims  deductions  for  both  medical  expenses  and 

48  adoption  expenses  is  that  provided  in  Section  17255,  except 

49  that  subdivision  (c)  of  Section  17255  shall  not  apply. 

50  (b)   The  maximum  amount  allowable  for  both  medical  ex- 

51  penses  and  adoption  expenses  in  the  case  of  a  taxpayer  who 

52  files  a  separate  return  and  claims  deductions  for  both  medical 
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1  expenses  and  adoption  expenses  is  that  provided  in  Section 

2  17255,  except  that  subdivision  (c)  of  Section  17255  shall  not 

3  apply. 

4  Sec.  150.     Section  17501  of  said  code  is  amended  to  read : 

5  17501.     A  trust  created  or  organized  in  the  United  States 

6  and  forming  part  of  a  btock  bonus,  pension,  or  profit-sharing 

7  plan  of  an  employer  for  the  exclusive  benefit  of  his  employees 

8  or  their  beneficiaries  shall  constitute  a  qualified  trust  under 

9  this  article — 

10  (a)   If  contributions  are  made  to  the  trust  by  such  employer, 

11  or  employees,  or  both,  or  by  another  employer  who  is  entitled 

12  to  deduct  his  contributions  under  Section  17516(b)    (relating 

13  to  deduction  for  contributions  to  profit-sharing  and  stock  bonus 

14  plan),  for  the  purpose  of  distributing  to  such  employees  or 

15  their  beneficiaries  the  corpus  and  income  of  the  fund  accumu- 

16  lated  by  the  trust  in  accordance  with  such  plan; 

17  (b)   If  under  the  trust  instrument  it  is  impossible,  at  any 

18  time  prior  to  the  satisfaction  of  all  liabilities  Avith  respect  to 

19  employees  and  their  beneficiaries  under  the  trust,  for  any  part 

20  of  the  corpus  or  income  to  be  (within  the  taxable  year  or  there- 

21  after)  used  for,  or  diverted  to,  purposes  other  than  for  the 

22  exclusive  benefit  of  his  employees  or  their  beneficiaries ; 

23  (c)   If  the  trusty  or  two  or  more  trusts,  or  the  trust  or  trusts 

24  and  annuity  plan  or  plans  are  designated  by  the  employer  as 

25  constituting  parts  of  a  plan  intended  to  qualify  under  this  sec- 

26  tion  which  benefits  either — 

27  (1)   Seventy  percent  or  more  of  all  the  employees,  or  80  per- 

28  cent  or  more  of  all  the  employees  who  are  eligible  to  benefit 

29  under  the  plan  if  70  percent  or  more  of  all  the  employees  are 

30  eligible  to  benefit  under  the  plan,  excluding  in  each  case  em- 

31  ployees  who  have  been  employed  not  more  than  a  minimum 

32  period  prescribed  by  the  plan,  not  exceeding  five  years,  em- 

33  ployees  whose  customary  employment  is  for  not  more  than  '20 

34  hours  in  any  one  week,  and  employees  whose  customary  em- 

35  ployment  is  for  not  more  than  five  months  in  any  calendar 

36  year,  or 

37  (2)   Such  employees  as  qualify  under  a  classification  set  up 

38  by  the  employer  and  found  by  the  Franchise  Tax  Board  not 

39  to  be  discriminatory  in  favor  of  employees  who  are  officers, 

40  shareholders,  persons  whose  principal  duties  consist  in  super- 

41  vising  the  work  of  other  employees,  or  highly  compensated  em- 

42  ployees;  and 

43  (d)   If  the  contributions  or  benefits  provided  under  the  plan 

44  do  not  discriminate  in  favor  of  employees  who  are  officers, 

45  shareholders,  persons  whose  principal  duties  consist  in  super- 

46  vising  the  work  of  other  employees,  or  highly  compensated 

47  employees. 

48  (e)   A  classification  shall  not  be  considered  discriminatory 

49  within  the  meaning  of  subsection   (c)(2)   or   (d)   merely  be- 

50  cause  it  excludes  employees  the  whole  of  whose  remuneration 

51  constitutes  "wages"  under  Section  3121(a)  (1)  of  the  Internal 

52  Kevenue  Code   (relating  to  the  Federal  Insurance  Contribu- 
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1  tions  Act)  or  merely  because  it  is  limited  to  salaried  or  clerical 

2  employees.  Neither  shall  a  plan  be  considered  discriminatory 

3  within  the  meaning  of  such  provisions  merely  because  the  con- 

4  tributions  or  benefits  of  or  on  behalf  of  the  employees  under 

5  the  plan  bear  a  uniform  relationship  to  the  total  compensation, 

6  or  the  basic  or  regular  rate  of  compensation,  of  such  employees, 

7  or  merely  because  the  contributions  or  benefits  based  on  that 

8  part  of  an  employee's  remuneration  which  is  excluded  from 

9  "wages"   by   Section   3121(a)(1)    of   the   Internal   Revenue 

10  Code,  or  of  the  California  Unemployment  Insurance  Act  differ 

11  from  the  contributions  or  benefits  based  on  employee's  remu- 

12  neration  not  so  excluded,  or  differ  because  of  any  retirement 

13  benefits  created  under  state  or  federal  law. 

14  (f)   A  plan  shall  be  considered  as  meeting  the  requirements 

15  of  subsection  (c)  during  the  whole  of  any  taxable  year  of  the 

16  plan  if  on  one  day  in  each  quarter  it  satisfied  such  require- 

17  ments. 

18  (g)  A  trust  or  plan  which  meets  the  requirements  of  Public 

19  Law  87-792,  76  U.S.  Stats.  809,  approved  October  10,  1962 

20  (The  Self-Employed  Individuals  Tax  Retirement  Bill  of  1962), 

21  but  no  deduction  shall  be  allowed  for  contributions  made  to 

22  such  plan  or  trust  by  the  employer,  or  employee,  or  both. 

23  Sec.  151.     Section  17503  of  said  code  is  amended  to  read : 

24  17503.     (a)   Except  as   provided   in   subdivision    (b),   the 

25  amount  actually  distributed  or  made  available  to  any  distrib- 

26  utee  by  any  employees'  trust  described  in  Section  17501  which 

27  is  exempt  from  tax  under  Section  17631  shall  be  taxable  to 

28  him,  in  the  year  in  which  so  distributed  or  made  available, 

29  under  Sections  17101  to  17112,  inclusive,  (relating  to  annui- 

30  ties).  The  amount  actually  distributed  or  made  available  to 

31  any  distributee  shall  not  include  net  unrealized  appreciation 

32  in  securities  of  the  employer  corporation  attributable  to  the 

33  amount  contributed  by  the  employee.  Such  net  unrealized  ap- 

34  preciation  and  the  resulting  adjustments  to  basis  of  such  se- 

35  curities  shall  be  determined  in  accordance  with  regulations 

36  prescribed  by  the  Franchise  Tjax  Board. 

37  (b)   In  the  case  of  an  employees'  trust  described  in  Section 

38  17501,  which  is  exempt  from  tax  under  Section  17631,  if  the 

39  total  distributions  payable  with  respect  to  any  employee  are 

40  paid  to  the  distributee  within  one  taxable  year  of  the  dis- 

41  tributee  on  account  of  the  employee's  death  or  other  separation 

42  from  the  service,  or  on  account  of  the  death  of  the  employee 

43  after  his  separation  from  the  service,  the  amount  of  such 

44  distribution,  to  the  extent  exceeding  the  amounts  contributed 

45  by  the  employee    (determined  by  applying  Section  17106), 

46  which  employee  contributions  shall  be  reduced  by  any  amounts 

47  theretofore  distributed  to  him  which  were  not  includable  in 

48  gross  income,  shall  be  considered  a  gain  from  the  sale  -or 

49  exchange  of  a  capital  asset  held  for  more  than  six  months. 

50  Where  such  total  distributions  include  securities  of  the  em- 

51  ployer  corporation,  there  shall  be  excluded  from  such  excess 

52  the  net  unrealized  appreciation  attributable  to  that  part  of  the 
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1  total  distributions  which  consists  of  the  securities  of  the  em- 

2  ployer  corporation  so  distributed.   The  amount  of  such  net 

3  unrealized  appreciation  and  the  resulting  adjustments  to  basis 

4  of  the  securities  of  the  employer  corporation  so  distributed 

5  shall  be  determined  in  accordance  with  regulations  prescribed 

6  by  the  Franchise  Tax  Board. 

7  (c)   For  purposes  of  this  section — 

8  (1)   The  term  "securities"  means  only  shares  of  stock  and 

9  bonds   or  debentures  issued  by  a  corporation  with  interest 

10  coupons  or  in  registered  form. 

11  (2)   The  term  "securities  of  the  employer  corporation"  in- 

12  eludes  securities  of  a  parent  or  subsidiary  corporation    (as 

13  defined  in  subdivisions  (e)  and  (f)  of  Section  17535)  of  the 

14  employer  corporation. 

15  (3)   The  term  "total  distributions  payable"  means  the  bal- 

16  ance  to  the  credit  of  an  employee  which  becomes  payable  to  a 

17  distributee  on  account  of  the  employee's  death  or  other  separa- 

18  tion  from  the  service,  or  on  account  of  his  death  after  separa- 

19  tion  from  the  service. 

20  Sec.  152.     Section  17504  of  said  code  is  amended  to  read : 

21  17504.     Contributions  to  an  employees'  trust  made  by  an 

22  employer  during  a  taxable  year  of  the  employer  which  ends 

23  within  or  with  a  taxable  year  of  the  trust  for  which  the  trust 

24  is  not   exempt   from   tax  under   Section   17631   shall   be   in- 

25  eluded  in  the  gross  income  of  an  employee  for  the  taxable  year 

26  in  which  the  contribution  is  made  to  the  trust  in  the  case  of  an 

27  employee  whose  beneficial  interest  in  such  contribution  is  non- 
28  forfeitable  at  the  time  the  contribution  is  made.  The  amount 

29  actually  distributed  or  made  available  to  any  distributee  by 

30  any  such  trust  shall  be  taxable  to  him,  in  the  year  in  which  so 

31  distributed  or  made  available,  under  Sections  17101  to  17112, 

32  inclusive  (relating  to  annuities). 

33  Sec.  153.     Section  17506  of  said  code  is  amended  to  read  : 

34  17506.     Notwithstanding  Section  17504  or  any  other  provi- 

35  sion  of  this  part,  a  contribution  to  a  trust  by  an  employer 

36  shall  not  be  included  in  the  gross  income  of  the  employee  in 

37  the  year  in  which  the  contribution  is  made  if — 

38  (a)   Such  contribution  is  to  be  applied  by  the  trustee  for  the 

39  purchase  of  annuity  contracts  for  the  benefit  of  such  employee ; 

40  (b)   Such  contribution  is  made  to  the  trustee  pursuant  to  a 

41  written  agreement  entered  into  prior  to  September  1,  1943, 

42  between  the  employer  ^nd  the  trustee,  or  between  the  employer 

43  and  the  employee ;  and 

44  (c)  Under  the  terms  of  the  trust  agreement  the  employee  is 

45  not  entitled  during  his  lifetime,  except  with  the  consent  of 

46  the  trustee,  to  any  payments  under  annuity   contracts  pur- 

47  chased  by  the  trustee  other  than  annuity  payments. 

48  The  employee  shall  include  in  his  gross  income  the  amounts 

49  received  under  such  contracts  for  the  year  received  as  provided 

50  in  Sections  17101  to  17112,  inclusive  (relating  to  annuities). 

51  This  section  shall  have  no  application  with  respect  to  amounts 

52  contributed  to  a  trust  after  June  1,  1951,  if  the  trust  on  such 
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1  date  was  exempt  under  Sections  18156  to  18167,  inclusive, 

2  of  the  Personal  Income  Tax  Law  of  1954.  For  purposes  of 

3  this  section,  amounts  paid  by  an  employer  for  the  purchase 

4  of  annuity  contracts  which  are  transferred  to  the  trustee  shall 

5  be  deemed  to  be  contributions  made  to  a  trust  or  trustee  and 

6  contributions  applied  by  the  trustee  for  the  purchase  of  an- 

7  nuity  contracts;  the  term  ''annuity  contracts  purchased  by 

8  the  trustee"  shall  include  annuity  contracts  so  purchased  by 

9  the  employer  and  transferred  to  the  trustee;  and  the  term 

10  ' '  employee ' '  shall  include  only  a  person  who  was  in  the  employ 

11  of  the  employer,  and  was  covered  by  the  agreement  referred  to 

12  in  subsection  (b)  prior  to  September  1,  1943. 

13  Sec.  154.     Section  17511  of  said  code  is  amended  to  read: 

14  17511.     Except  as  provided  in  subdivision  (a),  if  an  annuity 

15  contract  is  purchased  by  an  employer  for  an  employee  under 

16  a    plan    which    meets    the    requirements    of    Section    17515 

17  (whether  or  not  the  employer  deducts  the  amounts  paid  for 

18  the  contract  under  such  section),  the  employee  shall  include 

19  in  his  gross  income  the  amounts  received  under  such  contract 

20  for  the  year  received  as  provided  in  Sections  17101  to  17112, 

21  inclusive  (relating  to  annuities). 

22  (a)   If— 

23  (1)  An  annuity  contract  is  purchased  by  an  employer 

24  for  an  employee  under  a  plan  which  meets  the  requirements 

25  of  Section  17501(c),  (d),  (e),  and  (f)  ;  . 

26  (2)   Such   plan   requires   that   refunds   of   contributions 

27  with  respect  to   annuity  contracts  purchased  under  such 

28  plan  be  used  to  reduce  subsequent  premiums  on  the  con- 

29  tracts  under  the  plan ;  and  , 

30  (3)   The  total  amounts  payable  by  reason  of  an  employee- s 

31  death  or  other  separation  from  the  service,  or  by  reason  of 

32  the  death  of  an  employee  after  the  employee's  separation 

33  from  the  service,  are  paid  to  the  payee  withm  one  taxable 

34  year  of  the  payee, 

35  then  the  amount  of  such  payments,  to  the  extent  exceeding  the 

36  amount  contributed  by  the  employee  (determined  by  applying 

37  Section  17106),  which  employee  contributions  shall  be  reduced 

38  by  any  amounts  theretofore  paid  to  him  which  were  not  m- 

39  cludable  in  gross  income,  shall  be  considered  a  gam  from  the 

40  sale  or  exchange  of  a  capital  asset  held  for  more  than  six 


41     months. 

42 

43 


(b)   For    purposes    of    subdivision    (a),    the    term    "total 

^o  amounts"  means  the  balance  to  the  credit  of  an  employee 

44  which  becomes  payable  to  the  payee  by  reason  of  the  em- 

45  ployee's  death  or  other  separation  from  the  service,  or  by 

46  reason  of  his  death  after  separation  from  the  service. 

47  Sec.  155.     Section  17512  of  said  code  is  amended  to  read : 

48  17512.     (a)    (1)   If  an  annuity  contract  is  purchased— 

49  (A)    (i)  For  an  employee  by  an  employer  described  m 

50  Section  23701d  of  this  code  which  is  exempt  from  tax  under 

51  Section  23701  of  this  code,  or 
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1  (ii)  For  an  employee  (other  than  an  employee  described 

2  in  clause  (A)  (i),  who  performs  services  for  an  educational 

3  institution    (as  defined  in   Section   17150(c)),   by   an   era- 

4  ployer  which  is  a  state,  a  political  subdivision  of  a  state,  or 

5  an  agency  or  instrumentality  of  any  one  or  more  of  the  fore- 

6  going ; 

7  (B)   Such  annuity  contract  is  not  subject  to  Section  17511, 

8  and 

9  (C)   The  employee's  rights  under  the  contract  are  non- 
10  forfeitable,  except  for  failure  to  pay  future  premiums, 

11  then  amounts  contributed  by  such  employer  for  such  annuity 

12  contract  on  or  after  such  rights  become  nonforfeitable  shall  be 

13  excluded  from  the  gross  income  of  the  employee  for  the  taxable 

14  year  to  the  extent  that  the  aggregate  of  such  amounts  does  not 

15  exceed  the   exclusion  allowance  for  such   taxable  year.   The 

16  employee  ihall  include  in  his  gross  income  the  amounts  received 

17  under  such  contract  for  the  year  received  as  provided  in  Sec- 

18  tions  17101  to  17112,  inclusive  (relating  to  annuities). 

19  (2)   For  purposes  of  this  section,  the  exclusion  allowance 

20  for  any  employee  for  the  taxable  year  is  an  amount  equal  to 

21  the  excess,  if  any,  of — ■ 

22  (A)   The  amount  determined  by  multiplying  (i)  20  percent 

23  of  his  includable  compensation,  by  (ii)   the  number  of  years 

24  of  service,  over 

25  (B)   The  aggregate  of  the  amounts  contributed  by  the  em- 

26  ployer  for  annuity  contracts  and  excludable  from  the  gross 

27  income  of  the  employee  for  any  prior  taxa1f)le  year. 

28  (3)   For   purposes   of   this   section,    the   term    "includable 

29  compensation"  means,  in  the  case  of  any  employee,  the  amount 

30  of  compensation  which  is  received  from  the  employer  described 

31  in  subdivision  (a)(1)(A),  and  which  is  includable  in  gross 

32  income  (computed  without  regard  to  Section  17139(d) )  for  the 

33  most  recent  period  (ending  not  later  than  the  close  of  the  tax- 

34  able  year)  which  under  paragraph  (4)  may  be  counted  as  one 

35  yeap  of  service.  Such  term  does  not  include  any  amount  con- 

36  tributed  by  the  employer  for  any  annuity  contract  to  which 

37  this  section  applies. 

38  (4)   In  determining  the   number   of  years   of   service   for 

39  purposes  of  this  section,  there  shall  be  included — 

40  (A)   One  year  for  each  full  year  during  which  the  indi- 

41  vidual  was  a  full-time  employee  of  the  organization  purchasing 

42  the  annuity  for  him,  and 

43  (B)  A  fraction  of  a  year  (determined  in  accordance  with 

44  regulations  prescribed  by  the  Franchise  Tax  Board)  for  each 

45  full  year  during  which  such  individual  was  a  part-time  em- 

46  ployee  of  such  organization  and  for  each  part  of  a  year  during 

47  which  such  individual  was  a  full-time  or  part-time  employee 

48  of  such  organization. 

49  In  no  case  shall  the  number  of  years  of  service  be  less  than 

50  one. 
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1  (5)  If  for  any  taxable  year  of  the  employee  this  section 

2  applies  to  two  or  more  annuity  contracts  purchased  by  the  em- 

3  ployer,  such  contracts  shall  be  treated  as  one  contract. 

4  (6)   For  purposes  of  this  section  and  Section  17106    (re- 

5  lating  to  special  rules  for  computing  employees'  contributions 

6  to  annuity  contracts),  if  rights  of  the  employee  under  an  an- 

7  nuity  contract  described  in  subparagraphs   (A)  and  (B)   of 

8  paragraph    (1)    change    from    forfeitable    to    nonforfeitable 

9  rights,  then  the  amount  (determined  without  regard  to  this 

10  subdivision)    includable   in  gross  income  by  reason  of  such 

11  change  shall  be  treated  as  an  amount  contributed  by  the  em- 

12  ployer  for  such  annuity  contract  as  of  the  time  such  rights 

13  become  nonforfeitable. 

14  (b)  If  an  annuity  contract  purchased  by  an  employer  for 

15  an  employee  is  not  subject  to  Section  17511   and  the  em- 

16  ployee's  rights  under  the  contract  dre  nonforfeitable,  except 

17  for  failure  to  pay  future  premiums,  the  amount  contributed 

18  by  the  employer  for  such  annuity  contract  on  or  after  such 

19  rights  become  nonforfeitable  shall  be  included  in  the  gross 

20  income  of  the  employee  in  the  year  in  which  the  amount  is 

21  contributed.  The  employee  shall  include  in  his  gross  income 

22  the  amounts  received  under  such  contract  for  the  year  re- 

23  ceived  as  provided  in  Sections  17101  to  17112,  inclusive,  (re- 

24  lating  to  annuities). 

25  (c)  Notwithstanding  the  first  sentence  of  subdivision   (b), 

26  if  rights  of  an  employee  under  an  annuity  contract  purchased 

27  by  an  employer  which  is  exempt  from  tax  under  Section  17631 

28  or  if  subject  to  tax  under  this  part  would  be  exempt  under 

29  Section  17631  or  by  an-  employer  which  claims  the  special  de- 

30  duction  allowed  by  Sections  24404  through  24406  of  this  code 

31  change  from  forfeitable  to  nonforfeitable  rights,  the  value  of 

32  such  contract  on  the  date  of  such  change  (to  the  extent  attribu- 

33  table  to  amounts  contributed  by  the  employer  after  December 

34  31,  1960)  shall,  except  as  provided  in  subdivision  (a),  be  in- 

35  eluded  in  the  gross  income  of  the  employee  in  the  year  of 

36  such  change. 

37  Sec.  156.     Section  17734  of  said  code  is  amended  to  read : 

38  17734.     In  the  case  of  an  estate  or  trust  (other  than  a  trust 

39  meeting  the  specifications  of  Article  2)  there  shall  be  allowed 

40  as  a  deduction  in  computing  its  taxable  income  (in  lieu  of  the 

41  deductions  allowed  by  Sections  17214  and  17303,  relating  to 

42  deduction  for  charitable,  etc.,  contributions  and  gifts)   any 

43  amount  of  the  gross  income,  without  limitation,  which  pur- 

44  suant  to  the  terms  of  the  governing  instrument  is,  during  the 

45  taxable  year,  paid  or  permanently  set  aside  for  a  purpose 

46  specified   in    Sections    17216    and    17303,    or   is   to   be    used 

47  exclusively  for  religious,  charitable,  scientific,  literary,  or  edu- 

48  cational  purposes,  or  for  the  prevention  of  cruelty  to  children 

49  or  animals,  or  for  the  establishment,  acquisition,  maintenance 

50  or  operation  of  a  public  cemetery  not  operated  for  profit. 

51  For  this  purpose,  to  the  extent  that  such  amount  consists 

52  of  gain  from  the  sale  or  exchange  of  capital  assets  held  for 
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1  more  than  six  months,  proper  adjustment  of  the  deduction 

2  otherwise  allowable  under  this  section  shall  be  made  for  any 

3  deduction  allowable  to  the  estate  or  trust  under  Section  18151 

4  (relating  to  deduction  for  excess  of  capital  gains  over  capital 

5  losses). 

6  In  t^e  case  of  a  trust,  the  deduction  allowed  by  this  section 

7  shall  be  subject  to  Sections  17811  to  17818,  inclusive  (relating 

8  to  unrelated  business  income  and  prohibited  transaction). 

9  Sec.  157.     Section  17783  of  said  code  is  amended  to  read : 

10  17783.     (a)  The  grantor  shall  be  treated  as  the  owner  of 

11  any  portion  of  a  trust  in  which  he  has  a  reversionary  interest 

12  in  either  the  corpus  or  the  income  therefrom  if,  as  of  the  in- 

13  ception  of  that  portion  of  the  trust,  the  interest  will  or  may 

14  reasonably  be  expected  to  take  effect  in  possession  or  enjoy- 

15  ment  within  10  years  commencing  with  the  date  of  the  transfer 

16  of  that  portion  of  the  trust. 

17  ^    (b)  Subsection  (a)  shall  not  apply  to  the  extent  that  the 

18  income  of  a  portion  of  a  trust  in  which  the  grantor  has  a 

19  reversionary  interest  is,  under  the  terms  of  the  trust,  irrevoca- 

20  bly  payable  for  a  period  of  at  least  two  years  (commencing 

21  with  the  date  of  the  transfer)   to  a  designated  beneficiary, 

22  which  beneficiary  is  of  a  type  described  in  Section  17215(a) 

23  (l),(2),or(3). 

24  (c)   The  grantor  shall  not  be  treated  under  subsection  (a) 

25  as  the  owner  of  any  portion  of  a  trust  where"  his  reversionary 

26  interest  in  such  portion  is  not  to  take  effect  in  possession  or 

27  enjojonent  until  the  death  of  the  person  or  persons  to  whom 

28  the  income  therefrom  is  payable. 

29  (d)  Any  postponement  of,  the  date  specified  for  the  reac- 

30  quisition  of  possession  or  enjoyment  of  the  reversionary  in- 

31  terest  shall  be  treated  as  a  new  transfer  in  trust  commencing 

32  with  the  date  prescribed  by  the  postponement.  However,  in- 

33  come  for  any  period  shall  not  be  included  in  the  income  of 

34  the  grantor  by  reason  of  the  preceding  sentence  if  such  income. 

35  would  not  be  so  includable  in  the  absence  of  such  postpone- 

36  ment. 

37  Sec.  158.     Section  17785  of  said  code  is  amended  to  read : 

38  17785.     Section   17784   shall   not    apply    to   the   following 

39  powers  regardless  of  by  whom  held : 

40  (a)  A  power  described  in  Section  17791  to  the  extent  that 

41  the  grantor  would  not  be  subject  to  tax  under  that  section. 

42  (b)  A  power,  the  exercise  of  which  can  only  affect  the  bene- 

43  ficial  enjoyment  of  the  income  for  a  period  commencing  after 

44  the  expiration  of  a  period  such  that  a  grantor  would  not  be 

45  treated  as  the  owner  under  Section  17783  if  the  power  were 

46  a  reversionary  interest;  but  the  grantor  may  be  treated  as 

47  the  owner  after  the  expiration  of  the  period  unless  the  power 

48  is  relinquished. 

49  (c)  A  power  exercisable  only  by  will,  other  than  a  power 

50  in  the  grantor  to  appoint  by  will  the  income  of  the  trust  where 

51  the  income  is  accumulated  for  such  disposition  by  the  grantor 

52  or  may  be  so  accumulated  in  the  discretion  of  the  grantor  or 
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1  a  nonadverse  party,  or  both,  without  the  approval  or  consent 

2  of  any  adverse  party. 

3  (d)  A  power  to  determine  the  beneficial  enjoyment  of  the 

4  corpus  or  the  income  therefrom  if  the  corpus  or  income  is 

5  irrevocably  payable  for  a  purpose  specified  in  Section  17216 

6  (relating  to  definition  of  charitable  contributions). 

7  (e)  A  power  to  distribute  corpus  either— 

8  (1)   To  or  for  a  beneficiary  or  beneficiaries  or  to  or  for  a 

9  class  of  beneficiaries  (whether  or  not  income  beneficiaries)  pro- 

10  vided  that  the  power  is  limited  by  a  reasonably  definite  stand- 

11  ard  which  is  set  forth  in  the  trust  instrument ;  or 

12  (2)   To  or  for  any  current  income  beneficiary,  provided  that 

13  the  distribution  of  corpus  must  be  chargeable  against  the  pro- 

14  portionate  share  of  corpus  held  in  trust  for  the  payment  of 

15  income  to  the  beneficiary  as  if  the  corpus  constituted  a  sep- 

16  arate  trust.  .,    -,  •     .r,- 

17  A  pov/er  does  not  fall  within  the  powers  described  m  this 

18  subsection  if  any  person  has  a  power  to  add  to  the  beneficiary 

19  or  beneficiaries  or  to  a  class  of  beneficiaries  designated  to  re- 

20  ceive.  the  income  or  corpus,  except  where  such  action  is  to  pro- 

21  vide  for  afterborn  or  afteradopted  children. 

22  (f)  A  power  to  distribute  or  apply  income  to  or  for  any 

23  current  income  beneficiary  or  to  accumulate  the  income  for 

24  him,  provided  that  any  accumulated  income  must  ultimately 

25  be  payable —  ,.      .,     .                  ,. 

26  (1)  To  the  beneficiary  from  whom  distribution  or  applica- 

27  tion  is  withheld,  to  his  estate,  or  to  his  appointees  (or  per- 

28  sons  named  as  alternate  takers  in  default  of  appointment) 

29  provided  that  such  beneficiary  possesses  a  power  of  appomt- 

30  ment  which  does  not  exclude  from  the  class  of  possible  ap- 

31  pointees  any  person  other  than  the  beneficiary,  his  estate,  his 

32  creditors,  or  the  creditors  of  his  estate,  or 

33  (2)  On  termination  of  the  trust,  or  in  conjunction  with  a 

34  distribution  of  corpus  which  is  augmented  by  such  accumu- 

35  lated  income,  to  the  current  income  beneficiaries  m  shares 

36  which  have  been  irrevocably  specified  in  the  trust  instrument. 

37  Accumulated  income  shall  be  considered  so  payable  although 

38  it  is  provided  that  if  any  beneficiary  does  not  survive  a  date 

39  of  distribution  which  could  reasonably  have  been  expected  to 

40  occur  within  the  beneficiary's  lifetime,  the  share  of  the  de- 

41  ceased  beneficiary  is  to  be  paid  to  his  appointees  or  to  one 

42  or  more  designated  alternate  takers  (other  than  the  grantor  or 

43  the  grantor's  estate)  whose  shares  have  been  irrevocably  speci- 

44  fied.  A  power  does  not  fall  within  the  powers  described  in 

45  this  subsection  if  any  person  has  a  power  to  add  to  the  bene- 

46  ficiary  or  beneficiaries  or  to  a  class  of  beneficiaries  designated 

47  to  receive  the  income  or  corpus  except  where  such  action  is  to 

48  provide  for  afterborn  or  afteradopted  children. 

49  (g)  A  power  exercisable  only  during — 

50  (1)  The  existence  of  a  legal  disability  of  any  current 

51  income  beneficiary;  or 
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1  (2)   The   period   during   which   any   income  beneficiary 

2  shall  be  under  the  age  of  21  years, 

3  to  distribute  or  apply  income  to  or  for  such  beneficiary  or  to 

4  accumulate  and  add  the  income  to  corpus.  A  power  does  not 

5  fall  within  the  powers  described  in  this  subsection  if  any  per- 

6  son  has  a  power  to  add  to  the  beneficiary  or  beneficiaries  or  to 

7  a  class  of  beneficiaries  designated  to  receive  the  income  or 

8  corpus,  except  where  such  action  is  to  provide  for  afterboru 

9  or  afteradopted  children. 

10  (h)  A  power  to  allocate  receipts  and  disbursements  as  be- 
ll tween  corpus  and  income,   even  though  expressed  in  broad 

12  language. 

13  Sec.  159.     Section  17812  of  said  code  is  amended  to  read: 

14  17812.     The  amount  otherwise  allowable  under  Section  17734 

15  as  a  deduction  shall  not  exceed  20  percent  of  the  taxable 

16  income  of  the  trust  (computed  without  the  benefit  of  Section 

17  17734  but  with  the  benefit  of  Section  17215(a)  )'  if  the  trust 

18  has  engaged  in  a  prohibited  transaction  as  defined  in  Section 

19  17813. 

20  Sec.  160.     Section  17818  of  said  code  is  amended  to  read: 

21  17818.     If  the   amounts  permanently  set   aside,   or  to  be 

22  used  exclusively  for  the  charitable  and  other  purposes   de- 

23  scribed  in  Section  17734  during  the  taxable  year  or  any  prior 

24  taxable  year  and  not  actually  paid  out  by  the  end  of  the 

25  taxable  year — 

26  (a)  Are  unreasonable  in  amount  or  duration  in  order  to 

27  carry  out  such  purposes  of  the  trust ; 

28  (b)  Are  used  to  a  substantial  degree  for  purposes  other 

29  than  those  prescribed  in  Section  17734;  or 

30  (c)   Are  invested  in  such  a  manner  as  to  jeopardize  the 

31  interests  of  the  religious,   charitable,  scientific,  etc.,  bene- 

32  ficiaries ; 

33  the  amount  otherwise  allowable  under  Section  17734  as  a  de- 

34  duetion  shall  be  limited  to  the  amount  actually  paid  out  during 

35  the  taxable  year  and  shall  not  exceed  20  percent  of  the  taxable 

36  income  of  the  trust  (computed  without  the  benefit  of  Section 

37  17734  but  with  the  benefit  of  Section  17215(a)).  Paragraph 

38  (a)   shall  not  apply  to  income  attributable  to  property  of  a 

39  decedent  dying  before  January  1,  1951,  which  is  transferred 

40  under  his  will  to  a  trust  created  by  such  will.  In  the  case  of  a 

41  trust  created  by  the  will  of  a  decedent  dying  on  or  after  Janu- 

42  ary  1,  1951,  if  income  is  required  to  be  accumulated  pursuant 

43  to  the  mandatory  terms  of  the  will  creating  the  trust,  para- 

44  graph  (a)  shall  apply  only  to  income  accumulated  during  a 

45  taxable  year  of  the  trust  beginning  more  than  21  years  after 

46  the  date  of  death  of  the  last  life  in  being  designated  in  the 

47  trust  instrument. 

48  Sec.  161.     Section  17838  is  added  to  said  code,  to  read : 

49  17838,     (a)   For  purposes  of  computing  the  deduction  under 

50  Section  17836  (a) ,  amounts  received  by  a  surviving  annuitant — 

51  (1)  As  an  annuity  under  a  joint  and  survivor  annuity 

52  contract  where  the  decedent  annuitant  died  after  December 
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1  31,  1964,  and  after  the  annuity  starting  date  (as  defined  in 

2  Section  17103(d));  and 

3  (2)  During   the   surviving   annuitant's   life   expectancy 

4  period;  ■,      a    *.- 

5  shall,  to  the  extent  included  in  gross  mcome^under  bections 

6  17101  to  17112,  inclusive,  be  considered  as  amounts  included 

7  in  gross  income  under  Sections  17831  to  17834,  inclusive. 

8  (b)   In  determining  the  net  value  for  inheritance  tax  pur- 

9  poses  under  Section  17837(b)  for  purposes  of  this  section  the 

10  value  for  inheritance  tax  purposes  of  the  items  described  m 

11  subdivision  (a)  shall  be  computed— 

12  (1)  By  determining  the  excess  of  the  value  of  the  annuity 

13  at  the  date  of  the  death  of  the  deceased  annuitant  over  the 

14  total  amount  excludable  from  the  gross  income  of  the  surviv- 

15  ing  annuitant  under  Sections  17101  to  17112,  inclusive,  during 

16  the  surviving  annuitant's  life  expectancy  period,  and 

17  (2)  By  multiplying  the  figure  so  obtained  by  the  ratio  which 

18  the  value  of  the  annuity  for  inheritance  tax  purposes  bears  to 

19  the  value  of  the  annuity  at  the  date  of  the  death  of  the  de- 

20  ceased. 

21  (c)   For  purposes  of  this  section — 

22  (1)   The  term  ''life  expectancy  period"  means  the  period 

23  beginning  with  the  first  day  of  the  first  period  for  which  an 

24  amount  is  received  by  the  surviving  annuitant  under  the  con- 

25  tract  and  ending  with  the  close  of  the  taxable  year  with  or 

26  in  which  falls  the  termination  of  the  life  expectancy  of  the 

27  surviving  annuitant.  For  purposes  of  this  section,  the  lite  ex- 

28  pectancy  of  the  surviving  annuitant  shall  be  determined  as 
oQ  of  the  date  of  the  death  of  the  deceased  annuitant,  with  reter- 
SO  ence  to  actuarial  tables  prescribed  by  the  Franchise  Tax  Board. 
qV  (2)   The  surviving  annuitant's  expected  return  under  the 

32  contract  shall  be  computed,  as  of  the  death  of  the  deceased 

33  annuitant,  with  reference  to  actuarial  tables  prescribed  by  the 

34  Franchise  Tax  Board. 

35  Sec.  162.     Section  17852  of  said  code  is  amended  to  read : 

36  17852.     In  determining  his  income  tax,  each  partner  shall 

37  take  into  account  separately  his  distributive  share  of  the  part- 

38  nership's —  x-         -4.  i 

39  (a)   Gains  and  losses  from  sales  or  exchanges  ot  capital 

40  assets  held  for  not  more  than  six  months ;  .         -x  i 

41  (b)   Gains  and  losses  from  sales  or  exchanges  ot  capital 

42  assets  held  for  more  than  six  months ;  »              ^ 
dq  (c)   Gains  and  losses  from  sales  or  exchanges  of  property 

44  described  in  Section  18181  and  18182  (relating  to  certamprop- 

45  erty  used  in  a  trade  or  business  and  involuntary  conversions    ; 

46  (d)  Charitable  contributions  (as  defined  m  Section  17216)  ; 
17  (e)   Political  contributions  (as  defined  m  Section  17234)  ; 

48  (f )   Taxes,  described  in  Section  18006,  paid  to  another  state 

49  on  such  income;  ,  -,  -,  x-  ^au 
Sn  (g)  Other  items  of  income,  gam,  loss,  deduction,  or  credit, 
51  to  the  extent  provided  by  regulations  prescribed  by  the  tran- 
f^o  chise  Tax  Board ;  and 
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1  (h)   Taxable  income  or  loss,  exclusive  of  items  requiring 

2  separate  computation  under  other  subsections  of  this  section. 

3  Sec.  163.     Section  18044  of  said  code  is  amended  to  read: 

4  18044.     Except  as  otherwise  provided  in  this  article,  the 

5  basis  of  property  in  the  hands  of  a  person  acquiring  the  prop- 

6  erty  from  a  decedent  or  to  whom  the  property  passed  from  a 

7  decedent  shall,  if  not  sold,  exchanged,  or  otherwise  disposed  of 

8  before  the  decedent's  death  by  such  person,  be  the  same  as  it 

9  would  be  in  the  hands  of  the  decedent  or  the  last  preceding 

10  owner  by  whom  it  was  not  acquired  by  bequest,  devise,  or  in- 

11  heritance,  except  that  if  such  basis  (adjusted  for  the  period 

12  before  the  date  it  was  acquired  from  a  decedent  as  provided  in 

13  Sections  18052  and  18053)  is  greater  than  the  fair  market  value 

14  of  the  property  at  the  time  it  was  acquired  from  a  decedent, 

15  then  for  the  purpose  of  determining  loss  the  basis  shall  be  such 

16  fair  market  value.  If  the  facts  necessary  to  determine  the  basis 

17  in  the  hands  of  the  decedent  or  the  last  preceding  owner  are 

18  unknown  to  the  heir  or  legatee,  the  Franchise  Tax  Board  shall, 

19  if  possible,  obtain  such  facts  from  the  estate  of  the  decedent 

20  or  the  last  preceding  owner  or  any  other  person  cognizant 

21  thereof.  If  the  Franchise  Tax  Board  finds  it  impossible  to  ob- 

22  tain  such  facts,  the  basis  in  the  hands  of  such  decedent  or  last 

23  preceding  owner  shall  be  the  fair  market  value  of  such  prop- 

24  erty  as  found  by  the  Franchise  Tax  Board  as  of  the  date  or 

25  approximate  date  at  which,  according  to  the  best  information 

26  that  the  Franchise  Tax  Board  is  able  to  obtain,  such  property 

27  was  acquired  by  such  decedent  or  last  preceding  owner. 

28  Sec.  164.     Section  18045.  of  said  code  is  amended  to  read : 

29  18045.     For  purposes  of  Section  18044,  the  following  prop- 

30  erty  shall  be  considered  to  have  been  acquired  from  or  to  have 

31  passed  from  the  decedent: 

32  (a)  Property  acquired  by  bequest,  devise,  or  inheritance,  or 

33  by  the  decedent's  estate  from  the  decedent; 

34  (b)  Property  transferred  by  the  decedent  during  his  life- 

35  time  in  trust  to  pay  the  income  for  life  to  or  on  the  order  or 

36  direction  of  the  decedent,  with  the  right  reserved  to  the  de- 

37  cedent  at  all  times  bef 6re  his  death  to  revoke  the  trust ; 

38  (c)  Property  transferred  by  the  decedent  during  his  life- 

39  time  in  trust  to  pay  the  income  for  life  to  or  on  the  order  or 

40  direction  of  the  decedent  with  the  right  reserved  to  the  dece- 

41  dent  at  all  times  before  his  death  to  make  any  change  in  the 

42  enjoyment  thereof  through  the  exercise  of  a  power  to  alter, 

43  amend,  or  terminate  the  trust; 

44  (d)  Property  passing  without  full  and  adequate  considera- 

45  tion  under  a  general  power  of  appointment  exercised  by  the 

46  decedent  by  will. 

47  Sec.  165.     Section  18046  of  said  code  is  amended  to  read: 

48  18046.     If  the  property  was  acquired  from  a  decedent  be- 

49  fore  January  1,  1966,  the  basis  shall  be  the  fair  market  value 

50  of  such  property  at  the  time  of  its  acquisition. 
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1  Sec.  166.     Section  18053  of  said  code  is  amended  to  read: 

2  18053.     Whenever  it  appears  tHat  the  basis  of  property  in 

3  the  hands  of  the  taxpayer  is  a  substituted  basis,  then  the  ad- 

4  justments  provided  in  Section  18052  shall  be  made  after  first 

5  making  in  respect  of  such  substituted  basis  proper  adjustments 

6  of  a  similar  nature  in  respect  of  the  period  during  which  the 

7  property  was   held   by   the   decedent,   transferor,    donor,    or 

8  grantor,  or  during  which  the  other  property  was  held  by  the 

9  person  for  whom  the  basis  is  to  be  determined.  A  similar  rule 

10  shall  be  applied  in  the  case  of  a  series  of  substituted  bases. 

11  The  term  "substituted  basis"  as  used  in  this  section  means  a 

12  basis  determined  under  any  provision  of  this  chapter  and 

13  Chapters  4    (relating  to  corporate  distributions  and  adjust- 

14  ments),  10   (relating  to  partners  and  partnerships),  and  14 

15  (relating  to  capital  gains  and  losses),  or  under  any  corre- 

16  sponding  provision  of  a  prior  income  tax  law,  providing  that 

17  the  basis  shall  be  determined — 

18  (a)  By  reference  to  the  basis  in  the  hands  of  a  decedent, 

19  transferor,  donor,  or  grantor;  or 

20  (b)  By  reference  to  other  property  held  at  any  time  by  the 

21  person  for  whom  the  basis  is  to  be  determined. 

22  Sec.  167.     Section  18057  is  added  to  said  code,  to  read : 

23  18057.     In  the  case  of  the  sale  of  an  annuity  contract,  the 

24  adjusted  basis  shall  in  no  case  be  less  than  zero. 

25  Sec.  168.     Section  18401  of  said  code  is  amended  to  read: 

26  18401.     Every  individual  taxable  under  this  part  shall  make 

27  a  return  to  the  Franchise  Tax  Board,  stating  specifically  the 

28  items  of  his  gross  income  and  the  deductions  and  credits  al- 

29  lowed  by  this  part,  if  he  has  for  the  taxable  year— 

30  (a)   An  adjusted  gross  income  of  over  one  thousand  five 

31  hundred  dollars  ($1,500),  if  single; 

32  (b)   An  adjusted  gross  income  of  over  three  thousand  dol- 

33  lars  ($3,000),  if  married;  or  ,^rzr,nf^^ 

34  (c)   A  gross  income  of  over  five  thousand  dollars  ($5,000), 

35  regardless  of  the  amount  of  adjusted  gross  income. 

36  Sec.  169.     Section  18402  of  said  code  is  amended  to  read : 

37  18402.     If  a  husband  and  wife  have  for  the  taxable  year  an 

38  aggregate  adjusted  gross  income  of  over  three  thousand  dollars 

39  ($3,000),  or  an  aggregate  gross  income  of  over  five  thousand 

40  dollars  ($5,000)  — 

41  (a)   Each  shall  make  such  a  return,  or  ^  _ 

42  (b)   The  income  of  each  shall  be  included  in  a  single  joint 

43  return   in  which  case  the  tax  shall  be  computed  on  the  aggre- 

44  gate  income,  as  provided  in  Section  17045.  No  joint  return 

45  shall  be  made   if  husband  and  wife   have   different  taxable 

46  years ;  except  that  if  such  taxable  years  begin  on  the  same  day 

47  and  end  on  different  days  because  of  the  death  of  either  or  of 

48  both,  then  the  joint  return  may  be  made  with  respect  to  the 

49  taxable  year  of  each.  The  above  exception  shall  not  apply  if  the 

50  surviving  spouse  remarries  before  the  close  of  his  taxable  year, 

51  nor  if  the  taxable  year  of  either  spouse  is  a  fractional  part  of 

52  a  year  under  Section  17553. 
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1  (c)   In  the  case  of  the  death  of  one  spouse  or  both  spouses  the 

2  joint  return  with  respect  to  the  decedent  may  be  made  only  by 
8     his  executor  or  administrator;  except  that  in  the  case  of  the 

4  death  of  one  spouse  the  joint  return  may  be  made  by  the  sur- 

5  viving  spouse  with  respect  to  both  himself  and  the  decedent  if 
()      (1)  no  return  for  the  taxable  year  has  been  made  by  the  dece- 

7  dent,  (2)  no  executor  or  administrator  has  been  appointed,  and 

8  (3)  no  executor  or  administrator  is  appointed  before  the  last 

9  day  prescribed  by  law  for  filing  the  return  of  the  surviving 
10  spouse.  If  an  executor  or  administrator  of  the  decedent  is 
n  appointed  after  the  making  of  the  joint  return  by  the  sur- 

12  viving  spouse,  the  executor  or  administrator  may  disaffirm  such 

13  joint  return  by  making,  within  one  year  after  the  last  day 

14  prescribed  by  law  for  filing  the  return  of  the  surviving  spouse, 

15  a  separate  return  for  the  taxable  year  of  the  decedent  with 

16  respect  to  which  the  joint  return  was  made,  in  which  case  the 

17  return  made  by  the  survivor  shall  constitute  his  separate  re- 

18  turn. 

19  Sec.  170.     Section  18403  of  said  code  is  amended  to  read: 

20  18403.     If  the  taxpayer  is  unable  to  make  his  own  return 

21  (including  the  return  required  by  Section  18412),  the  return 

22  shall  be  made  by  a  duly  authorized  agent  or  by  the  guardian 

23  or  other  person  charged  with  the  care  of  the  person  or  prop- 

24  erty  of  the  taxpayer. 

25  Sec.  171.     Section  18405  of  said  code  is  amended  to  read : 

26  18405.     Every  fiduciary   (except  a  receiver  appointed  by 

27  authority  of  law  in  possession  of  part  only  of  the  property  of 

28  an  individual)  shall  make  a  return,  which  shall  contain  or  be 

29  verified  by  a  written  declaration  that  it  is  made  under  the 

30  penalties  of  perjury,  for  any  of  the  following  taxpayers  for 

31  whom  he  acts,  stating  specifically  the  items  of  gross  income  of 

32  the  taxpayer  and  the  deductions  and  credits  allowed  under 

33  this  part:  .  „ 

34  (a)   Every  individual  having  an  adjusted  gross  income  tor 

35  the  taxable  year  of  over  one  thousand  five  hundred  dollars 

36  ($1,500),  if  single.  .         ,  .  . 

37  (b)   Every  individual  having  an  adjusted  gross  income  toj 

38  the  taxable  year  of  over  three  thousand  dollars   ($3,000),  if 

39  married.  ^      ^.t,    +       \,i 

40  (c)   Every  individual  having  a  gross  income  tor  the  taxaoie 

41  year  of  over  five  thousand  dollars  ($5,000),  regardless  of  the 

42  amount  of  his  net  income.  r.        i,     4.       vi 

43  (d)   Every  estate  the  net  income  of  which  for  the  taxable 

44  year  is  over  one  thousand  dollars  ($1,000). 

45  (e)   Every  trust  the  net  income  of  which  for  the  taxable 

46  year  is  Qver  one  hundred  dollars  ($100).  ,  •  .    n      +1, 

47  (f )   Every  estate  or  trust  the  gross  income  of  which  tor  tne 

48  taxable  year  is  over  five  thousand  dollars  ($5,000),  regardless 

49  of  the  amount  of  the  net  income. 

50  (g)   Every  decedent,  for  the  year  in  which  death  occurred, 

51  and  for  prior  years,  if  returns  for  such  years  should  have  been 
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1  filed  but  have  not  been  filed  by  the  decedent,  under  such  rules 

2  and  regulations  as  the  Franchise  Tax  Board  may  prescribe. 

3  Sec.  172.     Section  18405.5  is  added  to  said  code,  to  read: 

4  18405.5.     A  nonresident  or  an  individual  who  either  becomes 

5  or  ceases  to  be  a  resident  of  this  state  during  the  taxable  year 

6  shall  be  required  to  file  a  return,  regardless  of  the  amount  of 

7  his  adjusted  gross  income,  if  he  is  required  to  pay  any  tax  im- 

8  posed  by  this  part  after  his  adjusted  gross  income  has  been 

9  apportioned  as  provided  by  Section  17181.5. 

10  Sec.  173.     Section  18410.6  of  said  code  is  amended  to  read: 

11  18410.6.     For  the  purposes  of  Sections  18586  to  18589,  in- 

12  elusive  (relating  to  period  of  limitations  upon  assessment  and 

13  collection),  and  for  the  purposes  of  Section  18681  (relating  to 

14  delinquent  returns),  a  joint  return  made  under  Section  18410 

15  shall  be  deemed  to  have  been  filed  : 

16  (a)   Where  both  spouses  filed  separate  returns  prior  to  mak- 

17  ing  the  joint  return,  on  the  date  the  last  separate  return  was 

18  filed  (but  not  earlier  iha^  earlier  than  the  last  date  prescribed 

19  by  this  part  for  filing  the  return  of  either  spouse) . 

20  (b)  Where  one  spouse  filed  a  separate  return  prior  to  the 

21  making  of  the  joint  return,  and  the  other  spouse  had  one 

22  thousand  five  hundred  dollars   ($1,500)    or  less  of  adjusted 

23  gross  income  and  five  thousand  dollars    ($5,000)    or  less  of 

24  gross  income  for  such  taxable  year,  on  the  date  of  the  filing 

25  of  such  separate  return   (but  not  earlier  than  the  last  date 

26  prescribed  by  law  for  the  filing  of  such  separate  return). 

27  (c)  Where  only  one  spouse  filed  a  separate  return  prior  to 

28  the  making  of  a  joint  return  and  the  other  spouse  had  an  ad- 

29  justed  gross  income  of  more  than  one  thousand  five  hundred 

30  dollars  ($1,500)  or  a  gross  income  of  more  than  five  thousand 

31  dollars  ($5,000)  for  such  taxable  year,  on  the  date  of  the  filing 

32  of  such  joint  return. 

33  Sec.  174.     Section  18412  is  added  to  said  code,  to  read : 

34  18412.     (a)   Every  individual  shall  make  a  declaration  of 

35  his  estimated  tax  for  the  taxable  year  if — 

36  (1)   The  gross  income  for  the  taxable  year  can  reasonably 

37  be  expected  to  exceed — 

38  (A)   Five  thousand  dollars  ($5,000),  in  the  case  of — 

39  (i)  A  single  individual  other  than  a  head  of  a  house- 

40  hold  (as  defined  in  Section  17042)  ; 

41  (ii)   A  married  individual  not  entitled  under  sub- 

42  section  (b)  to  file  a  joint  declaration  with  his  spouse;  or 

43  (iii)  A  married  individual  entitled  under  subsection 

44  (b)  to  file  a  joint  declaration  with  his  spouse,  but  only 

45  if  the  aggregate  gross  income  of  such  individual  and 

46  his  spouse  for  the  taxable  year  can  reasonably  be  ex-. 

47  pected  to  exceed  ten  thousand  dollars  ($10,000)  ;  or 

48  (B)   Ten  thousand  dollars  ($10,000),  in  the  case  of  a 

49  head  of  a  household  (as  defined  in  Section  17042)  ;  or 

^0  (2)   The  gross  income  can  reasonably  be  expected  to  in- 

51  elude  more  than  two  thousand  dollars  ($2,000)  from  sources 

52  other  than  wages  (as  defined  in  Section  18807). 
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1  Notwithstanding  the  provisions  of  this  subsection,  no  declara- 

2  tion  is  required  under  this  part  if  the  estimated  tax  (as  de- 

3  fined  in  subsection  (c)),  other  than  the  tax  withheld  under 

4  Sections  18805  and  18806,  can  reasonably  be  expected  to  be 

5  less  than  forty  dollars  ($40) . 

6  (b)   In  the  case  of  a  husband  and  wife,  a  single  declaration 

7  under  this  section  may  be  made  by  them  jointly,  in  which  case 

8  the  liability  with  respect  to  the  estimated  tax  shall  be  joint 

9  and  several.  No  joint  declaration  may  be  made  if  a  husband 

10  and  wife  are  separated  under  a  decree  of  divorce  or  of  sepa- 

11  rate  maintenance,  or  if  they  have  different  taxable  years.  If  a 

12  joint  declaration  is  made  but  a  joint  return  is  not  made  for 

13  the  taxable  year,  the  estimated  tax  for  such  year  may  be 

14  treated  as  the  estimated  tax  of  either  the  husband  or  the  wife, 

15  or  may  be  divided  between  them. 

16  (c)   For  purposes  of  this  part,  in  the  case  of  an  individual, 

17  the  term  "estimated  tax"  means  the  amount  which  the  indi- 

18  vidual  estimates  as  the  amount  of  the  income  tax  imposed  by 

19  this  part  for  the  taxable  year,  minus  the  amount  which  the  in- 

20  dividual  estimates  as  the  sum  of  any  credits  against  tax  pro- 

21  vided  by  Section  17053    (relating  to  the  retirement  income 

22  credit).  Section  18551.1  (relating  to  tax  withheld  on  wages), 

23  and  Chapter  12  (commencing  with  Section  18001)    (relating 

24  to  taxes  paid  to  other  states) . 

25  (d)   The  declaration  shall  contain  such  pertinent  informa- 

26  tion  as  the  Franchise  Tax  Board  may  by  forms  or  regulations 

27  prescribe. 

28  (e)  An  individual  may  make  amendments  of  a  declaration 

29  filed  during  the  taxable  year  under  regulations  prescribed  by 

30  the  Franchise  Tax  Board. 

31  (f)   If  on  or  before  January  31   (or  February  15,  m  the 

32  case  of  an  individual  referred  to  in  Section  18435(b),  relat- 

33  ing  to  income  from  farming  or  fishing)  of  the  succeeding  tax- 

34  able  year  the  taxpayer  files  a  return,  for  the  taxable  year  for 

35  which  the  declaration  is  required,  and  pays  in  full  the  amount 

36  computed  on  the.  return  as  payable,  then,  under  regulations 

37  prescribed  by  the  Franchise  Tax  Board— 

38  (1)   If  the  declaration  is  not  required  to  be  filed  during 

39  the  taxable  year,  but  is  required  to  be  filed  on  or  before 

40  January  15,  such  return  shall  be  considered  as  such  decla- 

41  ration ;  and  -,  ,      ^-u 

42  (2)   If  the  tax  shown  on  the  return  (reduced  by  the  sum 

43  of  the  credits  against  tax  provided  by  Section  17053  (relat- 

44  ing  to  the  retirement  income  credit)  and  Chapter  12  (com- 

45  mencing  with  Section  18001)  (relating  to  taxes  paid  to  other 

46  states)  is  greater  than  the  estimated  tax  shown  in  a  declara- 

47  tion  previously  made,  or  in  the  last  amendment  thereof,  such 

48  return  shall  be  considered  as  the  amendment  of  the  declara- 

49  tion  permitted  by  subsection   (e)   to  be  filed  on  or  before 

50  January  15.  j.      ^       ui 

51  In  the  application  of  this  subsection  in  the  case  of  a  taxable 

52  vear  beginning  on  any  date  other  than  January  1,  there  shall 
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1  be  substituted,  for  the  15th  or  last  day  of  the  months  specified 

2  in  this  subsection,  the  15th  or  last  day  of  the  months  which 

3  correspond  thereto. 

4  (g)   An   individual   with   a   taxable   year   of  less   than   12 

5  months  shall  make  a  declaration  in  accordance  with  regula- 

6  tions  described  by  the  Franchise  Tax  Board. 

7  (h)   The  provisions  of  this  section  shall  not  apply  to  an 

8  estate  or  trust. 

9  (i)   This  section  shall  be  applicable  only  with  respect  to 

10  taxable  years  beginning  after  December  31,  1965. 

11  Sec.  175.     Section  18431  of  said  code  is  amended  to  read : 

12  18431.     Bjicept  as  otherwise  provided  by  the  Franchise  Tax 

13  Board,  any  return,  declaration,  statement,  or  other  document 

14  required  to  be  made  under  any  provision  of  this  part  or  regu- 

15  lations  shall  contain,  or  be  verified  by,  a  written  declaration 

16  that  it  is  made  under  the  penalties  of  perjury.  Such  returns, 

17  and  all  other  returns,  declarations,  statements,  or  other  docu- 

18  ments  or  copies  thereof,  required  by  this  part,  shall  be  in  such 

19  form  as  the  Franchise  Tax  Board  may  from  time  to  time  pre- 

20  scribe,  and  shall  be  filed  with  the  Franchise  Tax  Board.  The 

21  Franchise  Tax  Board  shall  prepare  blank  forms  for  the  re- 

22  turns,  declarations,  statements,  or  other  documents  and  shall 

23  distribute  them  throughout  the  state  and  furnish  them  upon 

24  application.  Failure  to  receive  or  secure  the  form  does  not 

25  relieve  any  taxpayer  from  making  any  return,  declaration, 

26  statement,  or  other  document  required. 

27  Sec.  176.     Section  18433  of  said  code  is  amended  to  read: 

28  18433.     The  Franchise  Tax  Board,  whenever  in  its  judgment 

29  good  cause  exists,  and  under  such  rules  and  regulations  as  it 

30  shall  prescribe,  may  grant  a  reasonable  extension  of  time  for 

31  filing  any  return,  declaration,  statement,  or  other  document, 

32  or  for  payment  of  the  tax,  disclosed  by  the  return,  due  or  to 

33  become  due  within  the  period  of  the  extension.  Except  in  the 

34  case  of  taxpayers  who  are  abroad,  no  such  extension  shall  be 

35  for  more  than  six  months. 

36  Sec.  177.     Section  18434  of  said  code  is  amended  to  read : 

37  18434.     (a)   In  the  case  of  a  taxpayer  who  Is  serving  as  a 

38  member  of  the  armed  forces  of  the  United  States  or  any  aux- 

39  iliary  branch  thereof,  or  the  merchant  marine,  beyond  the 

40  boundaries  of  the  United  States,  the  Franchise  Tax  Board 

41  shall    automatically   grant,    without   application   being   made 

42  therefor,  an  extension  of  time,  free  from  interest  and  penalties, 

43  for  filing  the  return  (except  income  tax  withheld  at  source), 

44  for  payment  of  the  tax  (except  income  tax  withheld  at  source), 

45  for  taking  any  of  the  steps  required  by  Sections  18590,  18593, 

46  19053,  19057  and  19058  of  the  Revenue  and  Taxation  Code, 

47  until  180  days  after  his  return  to  the  United  States. 

48  (b)   "United  States,"  as  used  in  subsection  (a)  means  the 

49  50  states  of  the  United  States  and  the  District  of  Columbia. 

50  Sec.  178.     Section  18435  is  added  to  said  code,  to  read : 

51  18435.     (a)   Declarations  of  estimated  tax  required  by  Sec- 

52  tion  18412  from  individuals  regarded  as  neither  farmers  nor 
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1  fishermen  for  the  purpose  of  that  section  shall  be  filed  on  or 

2  before  April  15  of  the  taxable  year,  except  that  if  the  require- 

3  ments  of  Section  18412  are  first  met — 

4  (1)  After  April  1  and  before  June  2  of  the  taxable  year, 

5  the  declaration  shall  be  filed  on  or  before  June  15  of  the  tax- 

6  able  jear,  or 

7  (2)   After  June  1  and  before  Septen^ber  2  of  the  taxable 

8  year,  the  declaration  shall  be  filed  on  or  before  September  15 

9  of  the  taxable  year,  or 

10  (3)   After  September  1  of  the  taxable  year,  the  declaration 

11  shall  be  filed  on  or  before  January  15  of  the  succeeding  tax- 

12  able  year. 

13  (b)  Declarations  of  estimated  tax  required  by  Section  18412 

14  from  individuals  whose  estimated  gross  income  from  farming 

15  or  fishing  (including  oyster  farming)  for  the  taxable  year  is 

16  at  least  two-thirds  of  the  total  estimated  gross  income  from  all 

17  sources  for  the  taxable  year  may,  in  lieu  of  the  time  prescribed 

18  in  subsection  (a),  be  filed  at  any  time  on  or  before.  January  15 

19  of  the  succeeding  taxable  year. 

20  (c)   An  amendment  of  a  declaration  may  be  filed  in  any 

21  interval  between  installment  dates  prescribed  for  that  taxable 

22  year,  but  only  one  amendment  may  be  filed  in  each  such  in- 

23  terval. 

24  (d)   The  application  of  this  section  to  taxable  years  of  less 

25  than  12  months  shall  be  in  accordance  with  regulations  pre- 

26  scribed  by  the  Franchise  Tax  Board. 

27  (e)   In  the  application  of  this  section  to  the  case  of  a  taxable 

28  year  beginning  on  any  date  other  than  January  1,  there  shall 

29  be  substituted,  for  the  months  specified  in  this  section,  the 

30  months  which  correspond  thereto. 

31  Sec.  179.     Article  5   (commencing  with  Section  18491)   is 

32  added  to  Chapter  17  of  Part  10  of  Division  2  of  said  code,  to 

33  read: 
34 

35  Article  5.     Returns  of  Withheld  Tax  on  Wages 
36 

37  18491.     (a)   Every  employer  required  to  deduct  and  with- 

38  hold  any  tax  under  Section  18806  shall,  for  the  calendar  quar- 

39  ter  beginning  January  1,  1966,  and  for  each  calendar  quarter 

40  thereafter   (whether  or  not  wages  are  paid  therein),  on  or 

41  before  the  last  day  of  the  month  following  the  close  of  each 

42  such  quarter,  file  a  withholding  return  in  a  form  prescribed  by 

43  the  Franchise  Tax  Board  and  pay  over  to  the  Franchise  Tax 

44  Board  the  taxes  so  required  to  be  deducted  and  withheld. 

45  (b)   The  Franchise  Tax  Board  may,  if  it  believes  such  action 

46  necessary,  require  any  employer  to  make  the  return  required 

47  by  this  section  and  pay  to  it  the  tax  deducted  and  withheld 

48  at  any  time,  or  from  time  to  time. 

49  (c)   The  Franchise  Tax  Board  may  in  its  discretion,  under 

50  regulations  prescribed  by  it,  when  satisfied  that  amounts  with- 

51  held  will  be  adequately  safeguarded,  permit  an  employer  to 
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1  file  a  withholding  return  and  pay  over  taxes  deducted  and 

2  withheld  for  other  than  quarterly  periods. 

3  18492.     (a)  Whenever  any  person  who  is  required  to  col- 

4  lect,  account  for,  and  pay  over  any  tax  imposed  by  this  part — 

5  (1)  At  the  time  and  in  the  manner  prescribed  by  law  or 

6  regulations  (A)  fails  to  collect,  truthfully  account  for,  or 

7  pay  over  such  tax,  or  (B)  fails  to  make  deposits,  payments, 

8  or  returns  of  such  tax,  and 

9  (2)   Is  notified,  by  notice  delivered  in  hand  to  such  person, 

10  of  any  such  failure, 

11  then  all  the  requirements  of  subsection  (b)  shall  be  complied 

12  with.  In  the  case  of  a  corporation,  partnership,  or  trust,  notice 

13  delivered  in  hand  to  an  officer,  partner,  or  trustee,  shall,  for 

14  purposes  of  this  section,  be  deemed  to  be  notice  delivered  in 

15  hand  to  such  corporation,  partnership,  or  trust  and  to  all  offi- 

16  cers,  partners,  trustees,  and  employees  thereof. 

17  (b)  Any  pferson  who  is  required  to  collect,  account  for,  and 

18  pay  over  any  tax  imposed  by  this  part,  if  notice  has  been  de- 

19  livered  to  such  person  in  accordance  with  subsection  (a),  shall 

20  collect  the  taxes  imposed  by  this  part,  which  become  collectible 

21  after  delivery  of  such  notice,  shall  (not  later  than  the  end  of 

22  the  second  banking  day  after  any  amount  of  such  taxes  is  col- 

23  lected)  deposit  such  amount  in  a  separate  account  in  a  bank 

24  located  within  the  limits  of  this  state,  and  shall  keep  the 

25  amount  of  such  taxes  in  such  account  until  payment  over  to 

26  the  Franchise  Tax  Board.  Any  such  account  shall  be  desig- 

27  nated  as  a  special  fund  in  trust  for  the  Franchise  Tax  Board, 

28  payable  to  the  Franchise  Tax  Board  by  such  person  as  trustee. 

29  (c)  Whenever  the  Franchise  Tax  Board  is  satisfied,  with  re- 

30  spect  to  any  notification  made  under  subsection  (a),  that  all 

31  requirements  of  law  and  regulations  with  respect  to  the  taxes 

32  imposed  by  this  part,  will  henceforth  be  complied  with,  it 

33  may  cancel  such  notification.  Such  cancellation  shall  take  effect 

34  at  such  time  as  is  specified  in  the  notice  of  such  cancellation. 

35  18493.     The  Franchise  Tax  Board  is  authorized  to  require 

36  such'  information  with  respect  to  persons  subject  to  the  taxes 

37  imposed  by  Article  1   (commencing  with  Section  18801)   of 

38  Chapter  19  (relating  to.  tax  withheld  on  wages)  as  is  necessary 

39  or  helpful  in  securing  proper  identification  of  such  persons. 

40  Sec.  180.     Section  18551.1  of  said  code  is  amended  to  read : 

41  18551.1.     (a)    (1)   For  purposes  of  this  part,  the  amount 

42  withheld  under  Sections  18805  and  18806  during  any  calendar 

43  year  shall  be  allowed  to  the  recipient  of  the  income  as  a  credit 

44  against  the  tax  imposed  by  this  part. 

45  ( 2 )  The  amount  so  withheld  during  any  calendar  year  shall 

46  be  allowed  as  a  credit  for  the  taxable  year  beginning  in  such 

47  calendar  year,  except  that  in  the  case  of  amounts  deducted  and 

48  withheld  under  Section  18805  the  amount  withheld  shall  be 

49  allowed  as  a  credit  for  the  taxable  year  with  respect  to  which 

50  such  amount  was  withheld.  In  the  case  of  amounts  withheld 

51  under  Section  18806,  if  more  than  one  taxable  year  begins  in 
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1  a  calendar  year,  such  amounts  shall  be  allowed  as  a  credit  for 

2  the  last  taxable  year  so  beginning. 

3  (b)   For  purposes  of  Section  19053,  any  tax  actually  de- 

4  ducted  and  withheld  during  any  calendar  year  under  Sections 

5  18805  and  18806  shall,  in  respect  of  the  recipient  of  the  income, 

6  be  deemed  to  have  been  paid  by  him  on  the  15th  day  of  the 

7  fourth  month  following  the  close  of  the  taxable  year  with  re- 

8  spect  to  which  such  tax  is  allowable  as  a  credit  under  subsec-j 

9  tion  (a).  For  purposes  of  Section  19053,  any  amount  paid  a^ 

10  estimated  income  tax  for  any  taxable  year  shall  be  deemed  to 

11  have  been  paid  on  the  last  day  prescribed  for  filing  the  return 

12  under  Section  18401  for  such  taxable  year. 

13  (c)  Notwithstanding  subsection  (b),  for  purposes  of  Section 

14  19053  with  respect  to  any  tax  deducted  and  withheld  under 

15  Sections  18805  and  18806— 

16  (1)   If  a  return  for  any  period  ending  with  or  within  a 

17  calendar  year  is  filed  before  April  15  of  the  succeeding  calen- 

18  dar  year,  such  return  shall  be  considered  filed  on  April  15  of 

19  such  succeeding  calendar  year ;  and 

20  (2)   If  a  tax  with  respect  to  an  amount  paid  during  any 

21  period  ending  with  or  within  a  calendar  year  is  paid  before 

22  April  15  of  the  succeeding  calendar  year,  such  tax  shall  be 

23  considered  paid  on  April  15  of  such  succeeding  calendar  year. 

24  (d)   If  any  overpayment  of  income  tax  is,  in  accordance  with 

25  Section  19051.1,  claimed  as  a  credit  against  estimated  tax  for 

26  the  succeeding  taxable  year,  such  amount  shall  be  considered 

27  as  a  payment  of  the  income  tax  for  the  succeeding  taxable  year 

28  (whether  or  not  claimed  as  a  credit  in  the  return  of  estimated 

29  tax  for  such  succeeding  taxable  year),  and  no  claim  for  credit 

30  or  refund  of  such  overpayment  shall  be  allowed  for  the  taxable 

31  year  in  which  the  overpayment  arises-. 

32  Sec.  181.     Section  18556  is  added  to  said  code,  to  read : 

33  18556.     (a)  The  amount  of  estimated  tax   (as  defined  in 

34  Section  18412(c))  with  respect  to  which  a  declaration  is  re- 

35  quired  under  Section  18412  shall  be  paid  as  follows : 

36  (1)  If  the  declaration  is  filed  on  or  before  April  15  of  the 

37  taxable  year,  the  estimated  tax.  shall  be  paid  in  four  equal 

38  installments.  The  first  installment  shall  be  paid  at  the  time  of 

39  the  filing  of  the  declaration,  the  second  and  third  on  June  15 

40  and  September  15,  respectively,  of  the  taxable  year,  and  the 

41  fourth  on  January  15  of  the  succeeding  taxable  year. 

42  (2)  If  the  declaration  is  filed  after  April  15  and  not  after 

43  June  15  of  the  taxable  year,  and  is  not  required  by  Section 

44  18435  to  be  filed  on  or  before  April  15  of  the  taxable  year, 

45  the  estimated  tax  shall  be  paid  in  three  equal  installments.  The 

46  first  installment  shall  be  paid  at  the  time  of  the  filing  of  the 

47  declaration,  the  second  on  September  15  of  the  taxable  year, 

48  and  the  third  on  January  15  of  the  succeeding  taxable  year. 

49  (3)  If  the  declaration  is  filed  after  June  15  and  not  after 

50  September  15  of  th£  taxable  year,  and  is  not  required  by  Sec- 

51  tion  18435  to  be  filed  on  or  before  June  15  of  the  taxable 

52  year,  the  estimated  tax  shall  be  paid  in  two  equal  installments. 
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1  The  first  installment  shall  be  paid  at  the  time  of  the  filing  of 

2  the  declaration,  and  the  second  on  January  15  of  the  succeed- 

3  ing  taxable  year, 

4  (4)   If  the  declaration  is  filed  after  September  15  of  the 

5  taxable  year,  and  is  not  required  by  Section  18435(a)  to  be 

6  filed  on  or  before  September  15  of  the  taxable  year,  the  esti- 

7  mated  tax  shall  be  paid  in  full  at  the  time  of  the  filing  of  the 

8  declaration. 

9  (5)  If  the  declaration  is  filed  after  the  time  prescribed  in 

10  Section  18435  (including  cases  in  which  an  extension  of  time 

11  for  filing  the   declaration  has   been   granted  under   Section 

12  18433),  paragraphs  (2),  (3),  and  (4)  of  this  subsection  shall 

13  not  apply,  and  there  shall  be  paid  at  the  time  of  such  filing  all 

14  installments  of  estimated  tax  which  would  have  been  filed 

15  within  the  time  prescribed  in  Section  18435(a),  and  the  re- 

16  maining  installments  shall  be  paid  at  the  times  at  which,  and 

17  in  the  amounts  in  which,  they  would  have  been  payable  if  the 

18  declaration  had  been  so  filed. 

19  (b)  If  an  individual  referred  to  in  Section  18435(b)  (relat- 

20  ing  to  income  from  farming  or  fishing)  makes  a  declaration 

21  of  estimated  tax  after  September  15  of  the  taxable  year  and 

22  on  or  before  January  15  of  the  succeeding  taxable  year,  the 

23  estimated  tax  shall  be  paid  in  full  at  the  time  of  the  filing  of 

24  the  declaration. 

25  (c)  If  any  amendment  of  a  declaration  is  filed,  the  remain- 

26  ing  installments,  if  any,  shall  be  ratably  increased  or  decreased, 

27  as  the  case  may  be,  to  reflect  the  increase  or  decrease,  as  the 

28  case  may  be,  in  the  estimated  tax  by  reason  of  such  amend- 

29  ment,  and  if  any  amendment  is  made  after  September  15  of 

30  the  taxable  year,  any  increase  in  the  estimated  tax  by  reason 

31  thereof  shall  be  paid  at  the  time  of  making  such  amendment. 

32  (d)   The  application  of  this  section  to  taxable  years  of  less 

33  than  12  months  shall  be  in  accordance  with  regulations  pre- 

34  scribed  by  the  Franchise  Tax  Board. 

35  (e)   In  the  application  of  this  section  to  the  case  of  a  taxable 

36  year  beginning  on  any  date  other  than  January  1,  there  shall 

37  be  substituted,  for  the  months  specified  in  this  section,  the 

38  months  which  correspond  thereto. 

39  (f )   At  the  election  of  the  individual,  any  installment  of  the 

40  estimated  tax  may  be  paid  prior  to  the  date  prescribed  for  its 

41  payment. 

42  Sec.  182.     Section  18557  is  added  to  said  code,  to  read : 

43  18557.     Payment  of  the  estimated  income  tax,  or  any  in- 

44  stallment  thereof,  shall  be  considered  payment  on  account  of 

45  the  income  taxes  imposed  by  this  part  for  the  taxable  year. 

46  Sec.  183.     Section  18588  of  said  code  is  amended  to  read : 

47  18588.     (a)   For  the  purposes  of  Sections  18586,  18586.1  and 

48  18587,  a  return  of  tax  imposed  by  this  part,  except  tax  im- 

49  posed  by  Article  1  (commencing  with  Section  18801)  of  Chap- 

50  ter  19  (relating  to  withholding  at  the  source),  filed  before  the 

51  last  day  prescribed  by  law  for  filing,  shall  be  considered  as 

52  filed  on  that  day.  For  purposes  of  Section  19053,  payment  of 
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1  any  portion  of  the  tax  made  before  the  last  day  prescribed  for 

2  the  payment  of  the  tax  shall  be  considered  made  on  such  last 

3  day. 

4  (b)  For  purposes  of  this  section,  if  a  return  of  tax  imposed 

5  by  Article  1  (commencing  with  Section  18801)  of  Chapter  19 

6  (relating  to  withholding  at  the  source),  for  any  period  ending 

7  with  or  within  a  calendar  year  is  filed  before  April  15  of  the 

8  succeeding  calendar  year,  such  return  shall  be  considered  filed 

9  on  April  15  of  such  calendar  year. 

10  Sec.  184.     Section  18591.1  "^is  added  to  said  code,  to  read  : 

11  18591.1.     (a)   For  purposes  of  this  part,  the  term  "defi- 

12  ciency"  means  the  amount  by  which  the  tax  imposed  by  this 

13  part  exceeds  the  excess  of — 

14  (1)   The  sum  of 

15  (A)   The  amount  shown  as  the  tax  by  the  taxpayer  upon  his 

16  return,  if  a  return  was  made  by  the  taxpayer  and  an  amount 

17  was  shown  as  the  tax  by  the  taxpayer  thereon,  plus 

18  (B)   The  amounts  previously  assessed  (or  collected  without 

19  assessment)  as  a  deficiency,  over — 

20  (2)   The  amount  of  rebates,  as  defined  in  subsection  (b)  (2), 

21  made. 

22  (b)   For  purposes  of  this  section — 

23  (1)   The  tax  imposed  by  this' part  and  the  tax  shown  on  the 

24  return  shall  both  be  determined  without  regard  to  payments 

25  on  account  of  estimated  tax,  and  without  regard  to  the  credit 

26  under  Section  18551.1. 

27  (2)   The  terra  "rebate"  means  so  much  of  an  abatement, 

28  credit,  refund,  or  other  repayment,  as  was  made  on  the  ground 

29  that  the  tax  imposed  by  this  part  was  less  than  the  excess  of 

30  the  amount  specified  in  subsection   (a)  (1)   over  the  rebates 

31  previously  made. 

32  Sec.  185.     Section  18602  is  added  to  said  code,  to  read : 

33  18602.     (a)   If  on  any  return  or  claim  for  refund  of  taxes 

34  imposed  under  this  part  there  is  an  overstatement  of  the  credit 

35  for  income  tax  withheld  at  the  source,  or  of  the  amount  paid 

36  as  estimated  income  tax,  the  amount  so  overstated  which  is 

37  allowed  against  the  tax  shown  on  the  return  or  which  is  allowed 

38  as  a  credit  or  refund  may  be  assessed  by  the  Franchise  Tax 

39  Board  in  the  same  manner  as  is  provided  by  Section  18601  in 

40  the  case  of  a  mathematical  error  appearing  upon  the  return. 

41  (b)   No   unpaid    amount   of   estimated   tax   under   Section 

42  18556  shall  be  assessed. 

43  Sec.  186.     Section  18681  of  said  code  is  amended  to  read : 

44  18681.     (a)   If  any  taxpayer  fails  to  make  and  file  a  return 

45  required  by  this  part  on  or  before  the  due  date  of  the  return  or 

46  the  due  date  as  extended  by  the  Franchise  Tax  Board,  then, 

47  unless  it  is  shown  that  the  failure  is  due  to  reasonable  cause 

48  and  not  due  to  willful  neglect,  5  percent  of  the  tax  shall  be 

49  added  to  the  tax  for  each  30  days  or  fraction  thereof  elapsing 

50  between  the  due  date  of  the  return  and  the  date  on  which  filed, 

51  but  the  total  penalty  shall  not  exceed  25  percent  of  the  tax. 
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1  The  penalty  so  added  to  the  tax  shall  be  due  and  payable  upon 

2  notice  and  demand  from  the  Franchise  Tax  Board. 

3  (b)   For  purposes  of  subsection  (a),  the  amount  of  tax  re- 

4  quired  to  be  shown  on  the  return  shall  be  reduced  by  the 

5  amount  of  any  part  of  the  tax  which  is  paid  on  or  before  the 

6  date  prescribed  for  payment  of  the  tax  and  by  the  amount  of 

7  any  credit  against  the  tax  which  may  be  claimed  upon  the 

8  return. 

9  (c)   This  section  shall  not  apply  to  any  failure  to  file  a  dec- 

10  laration  of  estimated  tax  required  by  Section  18412. 

11  Sec.  187.     Section  18681.1  is  added  to  said  code,  to  read: 

12  18681.1.     In  the  case  of  each  failure — 

13  (a)   To  file  a  statement  of  the  aggregate  amount  of  pay- 

14  ments  to  another  person  required  by  Section  18802  (relating 

15  to  information  at  source),  Section  18803   (relating  to  pay- 

16  ments  of  corporate  dividends),  Section  18823(c)    (relating 

17  to  information  returns  with  respect  to  income  tax  withheld) , 

18  or  Section  18802.1  (relating  to  payments  of  patronage  divi- 

19  dends), 

20  (b)   To  make  a  return  required  by  Section  18802.7  (re- 

21  lating  to  reporting  information  in  connection  with  certain 

22  options)  with  respect  to  a  transfer  of  stock  or  a  transfer  of 

23  legal  title  to  stock,  or 

24  (c)   To  make  a  return  required  by  Section  18802.5  (relat- 

25  ing  to  reporting  payment  of  wages  in  the  form  of  group- 

26  term  life  insurance)  with  respect  to  group-term  life  insur- 

27  ance  on  the  life  of  an  employee. 

28  On  the  date  prescribed  therefor  (determined  with  regard  to 

29  any  extension  of  time  for  filing),  unless  it  is  shown  that  such 

30  failure  is  due  to  reasonable  cause  and  not  to  willful  neglect, 

31  there  shall  be  paid  (upon  notice  and  demand  by  the  Fran- 

32  chise  Tax  Board  and  in  the  same  manner  as  tax),  by  the  per- 

33  son  failing  to  file  a  statement  referred  to  in  paragraph  (a) 

34  or  failing  to  make  a  return  referred  to  in  paragraph  (b)  or 

35  (c),  one  dollar  ($1)  for  each  such  failure,  but  the  total  amount 

36  imposed  on  the  delinquent  person  for  all  such  failures  during 

37  any   calendar   year   shall   not   exceed   one   thousand   dollars 

38  ($1,000). 

39  Sec.  188.     Section  18681.5  is  added  to  said  code,  to  read : 

40  18681.5.     If  an  employer  fails  to  file  the  annual  report  of 
4]^  compensation  paid  and  taxes  withheld,  required  under  Section 

42  18823(d)   on  or  before  30  days  after  notice  has  been  given 

43  to  the  employer  of  his  failure,  unless  such  failure  is  due  to 

44  reasonable   cause,    the   employer,    in   addition   to   any   other 

45  penalties  imposed  by  this  part,  shall  be  subjected  to  a  penalty 

46  of  twenty-five  dollars  ($25)   for  each  month  of  delinquency, 

47  but  the  total  penalty  shall  not  exceed  five  hundred  dollars 
43  ($500).   The  penalty  shall  be  assessed  and  collected  in  the 

49  same  manner  as  the  tax. 

50  Sec.  189.     Section  18682  of  said  code  is  amended  to  read: 

51  18682.     If  any  taxpayer,  upon  notice  and  demand  by  the 

52  Franchise  Tax  Board,  fails  or  refuses  to  make  and  file  a  return 
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1  (other  than  a  declaration  of  estimated  tax  required  under  Sec- 

2  tion  18412)  required  by  this  part,  the  Franchise  Tax  Board, 

3  notwithstanding  the  provisions  of  Section  18648,  may  estimate 

4  the  net  income  and  compute  and  levy  the  amounts  of  the  tax 

5  due  from  any  available  information.  In  such  case  25  percent 

6  of  the  tax,  in  addition  to  the  penalty  added  under  Section 

7  18681,  shall  be  added  to  the  tax  and  shall  be  due  and  payable 

8  upon  notice  and  demand  from  the  Franchise  Tax  Board. 

9  Sec.  190.     Section  18685.1  is  added  to  said  code,  to  read : 

10  18685.1.     (a)   In  case  of  failure  by  any  person  required  by 

11  this  part  or  by  regulation  of  the  Franchise  Tax  Board'  under 

12  this  part  to  deposit  with  the  Franchise  Tax  Board  on  the  date 

13  prescribed  therefor  any  amount  of  tax  imposed  by  this  part 

14  or  in  a  bank  located  within  the  limits  of  this   state  when 
IG  required  by  Section  18492  to  receive  such  deposit,  unless  it 

16  is  shown  that  such  failure  is  due  to  reasonable  cause  and  not 

17  due  to  willful  neglect,  there  shall  be  imposed  upon  such  per- 

18  son  a  penalty  of  1  percent  of  the  amount  of  the  underpayment 

19  if  the  failure  is  for  not  more  than  one  month,  with  an  addi- 

20  tional  1  percent  for  each  additional  month  or  fraction  thereof 

21  during  which  such  failure  continues,  not  exceeding  6  percent 

22  in  the  aggregate.  For  purposes  of  this  subsection,  the  term 

23  ''underpayment"  means  the  excess  of  the  amount  of  the  tax 

24  required  to  be  so  deposited  over  the  amount,  if  any,  thereof 

25  deposited  on  or  before  the  date  prescribed  therefor. 

26  (b)   For  purposes  of  subsection   (a),  the  failure  shall  be 

27  deemed  not  to  continue  beyond  the  last  date  (determined  with- 

28  out  regard  to  any  extension  of  time)  prescribed  for  payment 

29  of  the  tax  required  to  be  deposited  or  beyond  the  date  the  tax 

30  is  paid,  whichever  is  earlier. 

31  Sec.  191.     Section  18685.2  is  added  to  said  code,  to  read: 

32  18685.2.     Any  person  required  to  collect,  truthfully  account 

33  for,  and  pay  over  any  tax  imposed  by  this  part  who  willfully 

34  fails  to  collect  such  tax,  or  truthfully  account  for  and  pay 

35  over  such  tax,  or  willfully  attempts  in  any  manner  to  evade 

36  or  defeat  any  such  tax  or  the  payment  thereof,  shall,  in  addi- 

37  tion  to  other  penalties  provided  by  law,  be  liable  to  a  penalty 

38  equal  to  the  total  amount  of  the  tax  evaded,  or  not  collected, 

39  or  not   accounted   for   and  paid   over.   No   penalty  shall  be 

40  imposed  under  Sections  18684  or  18685  for  any  offense  to 

41  which  this  section  is  applicable. 

42  Sec.  192.     Section  18685.3  is  added  to  said  code,  to  read : 

43  18685.3.     In  addition  to  the  criminal  penalty  provided  by 

44  Section  19410,  any  person  required  under  the  provisions  of 

45  Section  18823  to  furnish  a  statement  to  an  employee  who  will- 

46  fully  furnishes  a  false  or  fraudulent  statement,  or  who  will- 

47  fully  fails  to  furnish  a  statement  in  the  manner,  at  the  time, 

48  and  showing  the  information  required  under  Section  18823, 

49  or  regulations  prescribed  thereunder,  shall  for  each  such  fail- 

50  ure  be  subject  to  a  penalty  under  this  chapter  of  fifty  dollars 

51  ($50),  which  shall  be  assessed  and  collected  in  the  same  man- 

52  ner  as  the  tax. 
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1  Sec.  193.     Section  18685.4  is  added  to  said  code,  to  read: 

2  18685.4.     (a)   In  the  case  of  any  underpayment  of  estimated 

3  tax  by  an  individual,  except  as  provided  in  subsection   (d), 

4  there  shall  be  added  to  the  tax  for  the  taxable  year  an  amount 

5  determined  at  the  rate  of  6  percent  per  annum  upon  the 

6  amount  of  the  underpayment   (determined  under  subsection 

7  (b))  for  the  period  of  the  underpayment  (determined  under 

8  subsection  (c)). 

9  (b)   For  purposes  of  subsection    (a),  the  amount  of  the 

10  underpayment  shall  be  the  excess  of — 

11  (1)   The  amount  of  the  installment  which  would  be  required 

12  to  be  paid  if  the  estimated  tax  were  equal  to  70  percent  (663 

13  percent   in   the   case   of   individuals   referred   to   in    Section 

14  18435(b)  relating  to  income,  from  farming  or  fishing)  of  the 

15  tax  shown  on  the  return  for  the  taxable  year,  or,  if  no  return 

16  was  filed,  70  percent  (66|  percent  in  the  case  of  individuals 

17  referred  to  in  Section  18435(b),  relating  to  income  from  farm- 

18  ing  or  fishing)  of  the  tax  for  such  year,  over 

19  (2)   The  amount,  if  any,  of  the  installment  paid  on  or  before 

20  the  last  date  prescribed  for  such  pajnnent. 

21  (c)   The  period  of  the  underpayment  shall  run  from  the 

22  date  the  installment  was  required  to  be  paid  to  whichever  of 

23  the  following  dates  is  the  earlier — 

24  (1)   The  15th  day  of  the  fourth  month  following  the  close  of 

25  the  taxable  year. 

26  (2)  With  respect  to  any  portion  of  the  underpayment,  the 

27  date  on  which  such  portion  is  paid.  For  purposes  of  this  para- 

28  graph,  a  payment  of  estimated  tax  on  any  installment  date 

29  shall  be  considered  a  payment  of  any  previous  underpayment 

30  only  to  the  extent  such  payment  exceeds  the  amount,  of  'the 

31  installment  determined  under  subsection  (b)(1)  for  such  in- 

32  stallment  date. 

33  (d)   Notwithstanding  the  provisions  of  the  preceding  sub- 

34  sections,  the  addition  to  the  tax  with  respect  to  any  under- 

35  payment  of  any  installment  shall  not  be  imposed  if  the  total 

36  amount  of  all  payments  of  estimated  tax  made  on  or  before 

37  the  last  date  prescribed  for  the  payment  of  such  installment 

38  equals  or  exceeds  whichever  of  the  following  is  the  lesser — 

39  (1)   The  amount  which  would  have  been  required  to  be  paid 

40  on  or  before  such  date  if  the  estimated  tax  were  whichever 

41  of  the  following  is  the  least — 

42  (A)  The  tax  shown  on  the  return  of  the  individual  for 

43  the  preceding  taxable  year,  if  a  return  showing  a  liability  for 

44  tax  was  filed  by  the  individual  for  the  preceding  taxable  year 

45  and  such  preceding  year  was  a  taxable  year  of  12  months,  or 

46  (B)  An  amount  equal  to  the  tax  computed,  at  the  rates  ap- 

47  plicable  to  the  taxable  year,  on  the  basis  of  the  taxpayer's 

48  status   with   respect   to   personal   exemptions   under    Section 

49  17181  for  the  taxable  year,  but  otherwise  on  the  basis  of  the 

50  facts  shown  on  his  return  for,  and  the  law  applicable  to,  the 

51  preceding  taxable  year,  or 
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1  (C)  An  amount  equal  to  70  percent   (66f  percent  in  the 

2  case  of  individuals  referred  to  in  Section  18435(b),  relating 

3  to  income  from  farming  or  fishing)  of  the  tax  for  the  taxable 

4  year  computed  by  placing  on  an  annualized  basis  the  taxable 

5  income  fdr  the  months  in  the  taxable  year  ending  before  the 

6  month  in  which  the  installment  is  required  to  be  paid.  For 

7  purposes  of  this  subparagraph,  the  taxable  income  shall  be 

8  placed  on  an  annualized  basis  by — 

9  (i)  Multiplying  by  12  (or,  in  the  case  of  a  taxable  year  of 

10  less  than  12  months,  the  number  of  months  in  the  taxable  year) 

11  the  taxable  income  (computed  without  deduction  of  personal 

12  exemptions)  for  the  months  in  the  taxable  year  ending  before 

13  the  month  in  which  the  installment  is  required  to  be  paid. 

14  (ii)  Dividing  the  resulting  amount  by  the  number  of  months 

15  in  the  taxable  year  ending  before  the  month  in  which  such 

16  installment  date  falls,  and 

17  (iii)  Deducting  from  such  amount  the  deductions  for  per- 

18  sonal  exemptions  allowable  for  the  taxable  year  (such  personal 

19  exemptions  being  determined  as  of  the  last  date  prescribed 

20  for  payment  of  the  installment)  ;  or 

21  (2)  An  amount  equal  to  90  percent  of  the  tax  computed,  at 

22  the  rates  applicable  to  the  taxable  year,  on  the  basis  of  the 

23  actual  taxable  income  for  the  months  in  the  taxable  year  end- 

24  ing  before  the  month  in  which  .the  installment  is  required  to 

25  be  paid. 

26  (e)  For  purposes  of  applying  this  section — 

27  (1)   The  estimated  tax  shall  be  computed  without  any  re- 

28  duction  for  the  amount  which  the  individual  estimates  as  his 

29  credit  under  Section  18551.1  (relating  to  tax  withheld  at  source 

30  on  wages),  a;»d: 

31  (2)   The  amount  of  the  credit  allowed  under  Section  18551.1 

32  for  the  taxable  year  shall  be  deemed  a  payment  of  estimated 

33  tax,  and  an  equal  part  of  such  amount  shall  be  deemed  paid 

34  on  each  installment  date   (determined  under  Section  18556) 

35  for  such  taxable  year,  unless  the  taxpayer  establishes  the  dates 

36  on  which  all  amounts  were  actually  vrithheld,  in  which  case  the 

37  amounts  so  withheld  shall  be  deemed  payments  of  estimated 

38  tax  on  the  dates  on  which  such  amounts  were  actually  with- 

39  held  - ,  and 

40  (3)  For  purposes  of  subparagraphs  (d)  (1)  (A)  and  (B), 

41  the  term  "preceding  taxable  year"  shall  mean  the  last  pre- 

42  ceding  taxable  year  for  which  a  tax  was  imposed  upon  all  of 

43  an  individual's  taxable  income. 

44  (f)  For  purposes  of  subsections    (b)    and    (d),  the  term 

45  "tax"  means  the  tax  imposed  by  this  part  reduced  by  the 

46  credits  against  tax  allowed  by  Section  17053  (relating  to  re- 

47  tirement  income)  and  Chapter  12  (commencing  with  Section 

48  18001)    (relating  to  taxes  paid  other  states),  other  than  the 

49  credit  against  tax  provided  by  Section  18551.1   (relating  to 

50  tax  withheld  on  wages). 
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1  (g)  The  application  of  this  section  to  taxable  years  of  less 

2  than  12  months  shall  be  in  accordance  with  regulations  pre- 

3  scribed  by  the  Franchise  Tax  Board. 

4  (h)   This  section  shall  apply  only  with  respect  to  taxable 

5  years  beginning  after  December  31,  1965. 

6  Sec.  194.     Section  18685.5  is  added  to  the  said  code,  to  read: 

7  18685.5.     (a)  If  any  person  who  is  required  by  regulations 

8  prescribed  under  Section  18934 — 

9  (1)   To  include  his  identifying  number  in  any  return, 

10  statement,  or  other  document. 

11  (2)   To  furnish  his  identifying  number  to  another  per- 

12  son,  or 

13  (8)   To  include  in  any  return,  statement,  or  other  docu- 

14  ment  made  with  respect  to  another  person  the  identifying 

15  number  of  such  other  person, 

16  fails  to  comply  with  such  requirement  at  the  time  prescribed 

17  by  such  regulations,  such  person  shall  pay  a  penalty  of  five 

18  dollars  ($5)  for  each  such  failure,  unless  it  is  shown  that  such 

19  failure  is  due  to  reasonable  cause, 

20  (b)  Article  2  (commencing  with  Section  18581)  of  Chapter 

21  18  (relating  to  deficiency  procedures  for  income  taxes)  shall 

22  not  apply  in  respect  of  the  assessment  or  collection  of  any 

23  penalty  imposed  by  subsection   (a). 

24  Sec.  195.     Section  18687.1  is  added  to  said  code,  to  read: 

25  18687.1.     The  last  date  prescribed  for  payment  by  Section 

26  18687  shall  be  determined  without  regard  to  any  notice  and 

27  demand  for  payment  issued,  by  reason  of  jeopardy  (as  pro- 

28  vided  in  Article  4  (commencing  with  Section  18641)  of  Chap- 

29  ter  18),  prior  to  the  last  date  otherwise  prescribed  for  such 

30  payment. 

31  Sec.  196.     Section  18696  is  added  to  said  code,  to  read : 

32  18696.     Sections  18686  to  18695,  inclusive,  shall  not  apply 

33  to  any  failure  to  pay  estimated  tax  required  by  Sectidn  18556. 

34  Sec.  197.     Section  18805  of  said  code  is  amended  to  read: 

35  18805.     The  Franchise  Tax  Board  may,  by  regulation,  re- 

36  quire  any  person,  including  any  officer  or  department  of  the 

37  state  or  any  political  subdivision  or  agency  of  the  state,  or 

38  any  city  organized  under  a  freeholder's  charter,  or  any  polit- 

39  ical  body  not  a  subdivision  or  agency  of  the  state,  to  withhold 

40  from  payments  of  interest  (other  than  interest  coupons  pay- 

41  able   to  bearer),   dividends,   rent,   prizes  and  winnings,   and 

42  compensation  for  personal  services,  including  bonuses,  (except 

43  wages,  as  defined  in  Section  18807),  an  amount  equal  to  the 

44  tax  that  would  be  imposed  by  this  part  upon  such  payments 

45  if  they,  together  with  all  similar  payments  since  the  beginning 

46  of  the  calendar  year,  represented  net  income  and  the  only  net 

47  income  of  the  payee,  and  to  transmit  the  amount  withheld  to 

48  the  Franchise  Tax  Board  at  such  time  as  it  may  designate. 

49  SEC.  197.5.     Section  18805.5  is  added  to  said  code,  to  read: 

50  18805.5.     Notwithstanding   any   provision   of   this   law,  no 

51  returns  for  the  calendar  year  1965  will  le  required  under 

52  Sections   18802,   18802.1,   18803   or   18805,   and  withholding 
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1  agents  may,  in  accordance  with  regulations  of  the  Franchise 

2  Tax  Board,  refund  to  any  person  any  tax  deducted  and  with- 

3  held  for  sucJi  calendar  year. 

4  Sec.  198.     Section  18806  is  added  to  said  code,  to  read : 

5  18806.     (a)   Every  employer  making  payment  of  any  wages 

6  on  or  after  January  1,  1966,  to  an  employee  for  services  per- 

7  formed  within  this  state  shall  deduct  and  withhold  from  such 

8  wages  (except  as  provided  in  subsection  (f))  for  each  payroll 

9  period,  a  tax  computed  in  such  manner  as  to  result,  so  far  as 

10  practicable,  with  due  regard  to  the  exemptions  allowable  under 

11  Article  5  (commencing  at  Section  17181)  of  Chapter  3,  a  sum 

12  which  is  substantially  equivalent  to  the  amount  of  tax  reason- 

13  ably  estimated  to  be  due  under  this  part  resulting  from  the 

14  inclusion  in  the  gross  income  of  the  employee  of  his  wages 

15  received  during  such  calendar  year.  The  method  of  determin- 

16  ing  the  amount  to  be  withheld  shall  be  prescribed  by  regula- 

17  tions  of  tte  Franchise  Tax  Board. 

18  (b)   The  Franchise  Tax  Board  upon  request  may  permit  the 

19  use  of  accounting  machines  to  calculate  the  proper  amount  to 

20  be  deducted  and  withheld  from  such  wages ;  provided,  that  such 

21  calculation  produces  an  amount  substantially  equivalent  to  the 

22  amount  of  tax  required  to  be  withheld  under  subsection  (a). 

23  (c)   In  determining  the  amount  to  be  deducted  and  with- 

24  held  under  this  section,  the  wages  may,  at  the  election  of  the 

25  employer,  be  computed  to  the  nearest  dollar. 

26  (d)   The  Franchise  Tax  Board  may,  under  regulations  pre- 

27  scribed  by  it,  authorize  employers  to  estimate  the  wages  which 

28  will  be  paid  to  any  employee  in  any  quarter  of  the  calendar 

29  year,  to  determine  the  amount  to  be  deducted  and  withheld 

30  upon  each  payment  of  wages  to  such  employee  during  such 

31  quarter  as  if  the  appropriate  average  of  the  wages. so  estimated 

32  constituted  the  actual  wages  paid,  and  to  deduct  and  withhold 

33  upon  any  payment  of  wages  to  such  employee  during  such 

34  quarter  such  amount  as  may  be  necessary  to  adjust  the  amount 

35  actually  deducted  and  withheld  upon  the  wages  of  such  em- 

36  ployee  during  such  quarter  to  the  amount  that  would  be  re- 

37  quired  to  be  deducted  and  withheld  during  such  quarter  if  the 

38  payroll  period  of  the  employee  was  quarterly. 

39  (e)  The  Franchise  Tax  Board  may  provide  by  regulation, 

40  under  such  conditipns  and  to  such  extent  as  it  deems  proper, 

41  for  withholding  in  addition  to  that  otherwise  required  under 

42  this  section  in  cases  in  which  the  employer  and  employee  agree 

43  to  such  additional  withholding.  Such  additional  withholding 

44  shall  for  all  purposes  be  considered  a  tax  required  to  be  de- 

45  ducted  and  withheld  under  this  chapter. 

46  (f)   In  the  case  of  remuneration  paid  in  any  medium  other 

47  than  cash  for  services  performed  by  an  individual  as  a  retail 

48  salesman  for  a  person,  where  the  service  performed  by  such 

49  individual  for  such  person  is  ordinarily  performed  for  re- 

50  muneration  solely  by  way  of  cash  commission  an  employer 

51  shall  not  be  required  to  deduct  or  withhold  any  tax  under  this 
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1  article  with  respect  to  such  remuneration,  provided  that  such 

2  employer  files  with  the  Franchise  Tax  Board  such  information 

3  with  respect  to  such  remuneration  as  the  Franchise  Tax  Board 

4  may  by  regulation  prescribe. 

5  Sec.  199.     Section  18807  is  added  to  said  code,  to  read: 

6  18807.     For  purposes  of  this  chapter,  the  term  "wages" 

7  means  all  remuneration  (other  than  fees  paid  to  a  public  offi- 

8  cial)  for  services  performed  by  an  employee  for  his  employer, 

9  including  all  remuneration  paid  to  a  nonresident  employee  for 

10  services  performed  in  this  state  and,  the  cash  value  of  all  re- 

11  muneration  paid  in  any  medium  other  than  cash ;  except  that 

12  such  term  shall  not  include  remuneration  paid — 

13  (a)  For  active  service  as  a  member  of  the  armed  forces  of 

14  the  United  States ;  or 

15  (b)  For  agricultural  labor  (as  defined  in  Section  3121(g) 

16  of  the  Internal  Revenue  Code  of  1954)  ;  or 

17  (c)  For  domestic  service  in  a  private  home,  local  college 

18  club,  or  local  chapter  of  a  college  fraternity  or  sorority;  or 

19  (d)   For  service  not  in  the  course  of  the  employer's  trade  or 

20  business  performed  in  any  calendar  quarter  by  an  employee, 

21  unless  the  cash  remuneration  paid  for  such  service  is  fifty 

22  dollars   ($50)   or  more  and  such  service  is  performed  by  an 

23  individual  who  is  regularly  employed  by  such  employer  to 

24  perform  such  service.  For  purposes  of  this  paragraph,  an  indi- 

25  vidual  shall  be  deemed  to  be  regularly  employed  by  an  em- 

26  ployer  during  a  calendar  quarter  only  if — 

27  (1)   On  each  of  some  24  days  during  such  quarter  such 

28  individual  performs  for  such  employer  for  some  portion  of 

29  the  day  service  not  in  the  course  of  the  employer's  trade  or 

30  business;  or 

31  (2)   Such  individual  was  regularly  employed  (as  determined 

32  under  subparagraph  (1))  by  such  employer  in  the  perform- 

33  ance  of  such  service  during  the  preceding  calendar  quarter ;  or 

34  (e)   For  services  by  a  citizen  or  resident  of  the  United  States 

35  for  a  foreign  government  or  an  international  organization ;  or 

36  (f)   For  services  performed  by  a  nonresident  alien  indi- 

37  vidual,  other  than — 

38  (1)  A  resident  of  a  contiguous  country  who  enters  and 

39  leaves  the  United  States  at  frequent  intervals ;  or 

40  (2)   A  resident  of  Puerto  Rico  if  such  services  are  per- 

41  formed  as  an  employee  of  the  United  States  or  any  agency 

42  thereof;  or 

43  (g)   For  such  services,  performed  by  a  nonresident  alien 

44  individual  who  is  a  resident  of  a  contiguous  country  and  who 

45  enters  and  leaves  the  United  States  at  frequent  intervals,  as 

46  may  be  designated  by  regulations  prescribed  by  the  Franchise 

47  Tax  Board;  or 

48  (h)   For  services  performed  by  a  duly  ordained,  commis- 

49  sioned,  6r  licensed  minister  of  a  church  in  the  exercise  of  his 

50  ministry  or  by  a  member  of  a  religious  order  in  the  exercise 

51  of  duties  required  by  such  order ;  or 
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1  (i)    (1)   For  services  performed  by  an  individual  under  the 

2  age  of  18  in  the  delivery  or  distribution  of  newspapers  or 

3  shopping  news,  not  including  delivery  or  distribution  to  any 

4  point  for  subsequent  delivery  or  distribution;  or 

5  (2)   For  services  performed  by  an  individual  in,  and  at  the 

6  time  of,  the  sale  of  newspapers  or  magazines  to  ultimate  con- 

7  sumers,  under  an  arrangement  under  which  the  newspapers  or 

8  magazines  are  to  be  sold  by  him  at  a  fixed  price,  his  compen- 

9  sation  being  based  on  the  retention  of  the  excess  of  such  price 

10  over  the  amount  at  which  the  newspapers  or  magazines  are 

11  charged  to  him,  whether  or  not  he  is  guaranteed  a  minimum 

12  amount  of  compensation  for  such  services,  or  is  entitled  to  be 

13  credited   with   the   unsold   newspapers   or   magazines   turned 

14  back;  or 

15  (j)   For  services  not  in  the  course  of  the  employer's  trade  or 

1 6  business,  to  the  extent  paid  in  any  medium  other  than  cash ;  or 

17  (k)   To,  or  on  behalf  of,  an  employee  or  his  beneficiary — 

18  (1)   From  or  to  a  trust  described  in  Section  17501  which  is 

1 9  exempt  from  tax  under  Section  17631  at  the  time  of  such  pay- 

20  ment  unless  such  payment  is  made  to  an  employee  of  the  trust 

21  as  remuneration  for  services  rendered  as  such  employee  and 

22  not  as  a  beneficiary  of  the  trust;  or 

23  (2)   Under  or  to  an  annuity  plan  which,  at  the  time  of  such 

24  payment,  meets  the  requirements  of  Section  17501(c),  (d),  (e) 

25  and  (f )  ;  or 

26  (l)   To  a  master,  officer  or  any  other  seaman  who  is  a  mem- 

27  ber  of  a  crew  on  a  vessel  engaged  in  foreign,  coastwise,  inter- 

28  coastal,  interstate,  or  noncontiguous  trade;  or 

29  (m)   Pursuant  to  any  provision  of  law  other  than  Section 

30  5(c)  or  6(0  of  the  Peace  Corps  Act,  for  service  performed  as 

31  a  volunteer  or  volunteer  leader  within  the  meaning  of  such  act ; 

32  or 

33  (n)   In  the  form  of  group-term  life  insurance  on  the  life  of 

34  an  employee ;  or 

35  (o)   To  or  on  behalf  of  an  employee  (and  to  the  extent  that) 

36  at  the  time  of  the  payment  of  such  remuneration  it  is  rea- 

37  sonable  to  believe  that  a  corresponding  deduction  is  allowable 

38  under  Section  17266. 

39  Sec.  200.     Section  18808  is  added  to  said  code,  to  read : 

40  18808.     (a)   For  purposes  of  this  chapter,  the  term  "payroll 

41  period ' '  means  a  period  for  which  a  payment  of  wages  is  ordi- 

42  narily  made  to  the  employee  by -his  employer. 

43  (b)   If  wages  are  paid  with  respect  to  a  period  which  is  not 

44  a  payroll  period,  the  amount  to  be  deducted  and  withheld  shall 

45  be  that  applicable  in  the  case  of  a  miscellaneous'  payroll  period 

46  containing  a  number  of  days,  including  Sundays  and  holidays, 

47  equal  to  the  number  of  days  in  the  period  with  respect  to  which 

48  such  wages  are  paid.  In  any  case  in  which  wages  are  paid  by 

49  an  employer  without  regard  to  any  payroll  period  or  other 

50  period,  the  amount  to  be  deducted  and  withheld  shall  be  that 

51  applicable  in  the  case  of  a  miscellaneous  payroll  period  con- 

52  taining  a  number  of  days  equal  to  the  number  of  days,  includ- 
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1  ing  Sundays  and  holidays,  which  have  elapsed  since  the  date 

2  of  the  last  payment  of  such  wages  by  such  employer  during  the 

3  calendar  year,  or  the  date  of  commencement  of  employment 

4  with  such  employer  during  such  year,  or  January  1st  of  such 

5  year,  which  ever  is  the  later.  In  any  case  in  which  the  period 

6  of  time  described,  or  the  time  prescribed  in  the  preceding  sen- 

7  tence,  in  respect  of  any  wages  is  less  than  one  week,  the  Fran- 

8  chise  Tax  Board,  under  regulations  issued  by  it,  may  authorize 

9  an  employer,  in  computing  the  tax  required  to  be  deducted  and 

10  withheld,  to  use  the  excess  of  the  aggregate  of  the  wages  paid 

11  to  the  employee  during  the  calendar  week  over  the  withholding 

12  exemption   allowed  by   Section   18806   for   a  weekly   payroll 

13  period. 

14  (c)   If  the  remuneration  paid  by  an  employer  to  an  em- 

15  ployee  for  services  performed  during  one-half  or  more  of  any 

16  payroll  period  of  not  more  than  31  consecutive  days  constitutes 

17  wages,  all  the  remuneration  paid  by  such  employer  to  such 

18  employee  for  such  period  shall  be  deemed  to  be  wages ;  but  if 
10  the  remuneration  paid  by  an  employer  to  an  employee  for 

20  services  performed  during  more  than  one-half  of  any  such 

21  payroll  period  does  not  constitute  wages,  then  none  of  the 

22  remuneration  paid  by  such  employer  to  such  employee  for  such 

23  period  shall  be  deemed  to  be  wages. 

24  Sec.  201.     Section  18809  is  added  to  said  code,  to  read : 

25  18809.     For  purposes  of  this  chapter,  the  term  "employee" 

26  means  a  resident  or  a  nonresident  individual  who  receives  re- 

27  muneration  for  services  performed  within  this  state  and  in- 

28  eludes  an  officer,  employee,  or  elected  official  of  the  United 

29  States,  a  state,  territory,  or  any  political  subdivisions  thereof, 

30  or  the  District  of  Columbia,  or  any  agency  or  instrumentality 

31  of  any  one  or  more  of  the  foregoing.  The  term  ''employee" 

32  also  includes  an  officer  of  a  corporation. 

33  Sec.  202.     Section  18810  is  added  to  said  code,  to  read:^ 

34  18810.     (a)  For  purposes  of  this  chapter,  the  tei-m  "em- 

35  ployer"   means    any   individual,    corporation,    association   or 

36  partnership,  or  any  agent  thereof,  doing  business  in  this  state, 

37  deriving  income   from  sources  within  this  state,   or  in  any 

38  manner  whatsoever  subject  to  the  laws  of  this  state,  the  State 

39  of  California  or  any  political  subdivision  or  agency  thereof, 

40  any  city  organized  under  a  freeholder's  charter,  or  any  polit- 

41  ical  body  not  a  subdivision  or  agency  of  the  state  and  any 

42  person,  officer,  employee,  department  or  agency  thereof,  mak- 

43  ing  payment  of  wages  to  employees  for  services  performed 

44  within  this  state,  except  as  provided  in  subsection  (b). 

45  (b)   If  the  employer  (as  defined  in  subsection  (a) )  for  whom 

46  the  employee  performs  or  performed  the  service  does  not  have 

47  control  of  the  payment  of  wages  for  such  services,  the  term 

48  "employer"    (except  for  purposes  of  Section  18807)   means 

49  the  person  having  control  of  the  payment  of  such  wages  (as 

50  provided  in  Section  18824),  whether  or  not  the  person  having 

51  control  of  the  payment  of  such  wages  is  subject  to  the  jurisdic- 

52  tion  of  the  laws  of  this  state. 
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1  Sec.  203.     Section  18811  is  added  to  said  code,  to  read : 

2  18811.     (a)  Unless  the  employee  files  a  state  withholding 

3  exemption  certificate,  in  such  form  and  containing  such  in- 

4  formation  as  the  Franchise  Tax  Board  may  by  regulations 

5  prescribe,  an  employer  shall  use  the  exemption  certificate  filed 

6  by  the  employee  with  the  employer  under  the  income  tax  with- 

7  holding  provisions  of  the  United  States  Internal  Revenue  Code, 

8  for  determining  the  number  of  withholding  exemptions  to  be 

9  allowed  in  computing  the  tax  required  to  be  deducted  and 

10  withheld  under  Section  18806;  however,  unless  the  employer 

11  can  determine  the  employee's  marital  status  from  the  federal 

12  exemption  certificate  the  exemption  allowed  for  each  dependent 

13  claimed  by  the  employee  shall  be  six  hundred  dollars  ($600). 

14  (b)  No  withholding  exemptions  shall  be  allowed  until  the 

15  employee  files  a  new  withholding  exemption  certificate  if  the 

16  Franchise  Tax  Board  finds  that  the  withholding  exemption 

17  certificate  filed  under  this  chapter  or  under  the  Internal  Reve- 

18  nue  Code  does  not  properly  reflect  the  number  of  exemptions 

19  allowable  and  so  advises  the  employer  in  writing. 

20  Sec.  204.     Section  18812  is  added  to  said  code,  to  read : 

21  18812.     The  number  and  amount  of  withholding  exemptions 

22  allowed  shall  be  based  upon  the  persons  claimed  in  a  with- 

23  holding  exemption  certificate  in  effect  under  Section  18811, 

24  except  that  if  no  such  certificate  is  in  effect,  the  number  of 

25  withholding  exemptions  claimed  shall  be  considered  to  be  zero. 

26  Sec.  205.     Section  18813  is  added  to  said  code,  to  read : 

27  18813.     (a)  A  new  withholding  exemption  certificate  filed 

28  under  the  income  tax  provisions  of  the  Internal  Revenue  Code 

29  in  eases  in  which  a  previous  such  certificate  was  in  effect  shall 

30  take  effect  with  respect  to  the  first  payment  of  wages  made  on 

31  or  after  the  first  status  determination  date  which  occurs  at 

32  least  30  days  from  the  date  on  which  such  certificate  is  so 

33  furnished,  except  that  at  the  election  of  the  employer  such 

34  certificate  may  be  made  effective  with  respect  to  any  payment 

35  of  wages  made  on  or  after  the  date  on  which  such  certificate 

36  is  so  furnished.  For  purposes  of  this  section  the  term  "status 

37  determination  date"  means  January  1,  and  July  1  of  each 

38  year. 

39  (b)   If  a  state  withholding  exemption  certificate  is  furnished 

40  the  employer  such  certificate  shall  take  effect  as  of  the  begin- 

41  ning  of  the  first  payroll  period  ending,  or  the  first  payment 

42  of  wages  made  without  regard  to  a  payroll  period,  on  or  after 

43  the  date  on  which  such  certificate  is  so  furnished. 

44  Sec.  206.     Section  18814  is  added  to  said  code,  to  read: 

45  18814.     If  a  payment  of  wages  is  made  to  an  employee  by 

46  an  employer — 

47  (a)   With  respect  to  a  payroll  period  or  other  period,  any 

48  part  of  which  is  included  in  a  payroll  period  or  other  period 

49  with  respect  to  which  wages  are  also  paid  to  such  employee 

50  by  such  employer,  or 

51  (b)  Without  regard  to  any  payroll  period  or  other  period, 

52  but  on  or  prior  to  the  expiration  of  a  payroll  period  or  other 
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1  period  with  respect  to  which  wages  are  also  paid  to  such  em- 

2  ployee  by  such  employer,  or 

3  (c)   With  respect  to  a  period  beginning  in  one  and  ending 

4  in  another  calendar  year,  or 

5  (d)   Through  an  agent,  fiduciary,  or  other  person  who  also 

6  has  the  control,  receipt,  custody,  or  disposal  of,  or  pays,  the 

7  wages  payable  by  another  employer   to   such   employee,  the 

8  manner  of  withholding  and  the  amount  to  be  deducted  and 

9  withheld  under  this  article  shall  be  determined  in  accordance 

10  with  regulations  prescribed  by  the  Franchise  Tax  Board  under 

11  which  the  withholding  exemptions  allowed  to  the  employee  in 

12  any  calendar  year  shall  approximate  the  withholding  exemp- 

13  tion  allowable  with  respect  to  an  annual  payroll  period. 

14  Sec.  207.     Section  18806  bf  said  code  is  amended  and  re- 

15  numbered  to  read  : 

16  18815.     (a)   The  employer  shall  be  liable  for  the  payment  of 

17  the  tax  required  to  be  deducted  and  withheld  under  Section 

18  18806,  and  shall  not  be  liable  to  any  person  for  the  amount  of 

19  such  payment.  Every  employer  or  person  required  to  deduct 

20  and  withhold  any  tax  is  hereby  made  liable  for  such  tax,  to 

21  the  extent  provided  by  this  section,  and,  insofar  as  they  are 

22  not  inconsistent  with  the  provisions  of  this  section,  all  the 

23  provisions  of  this  part  relating  to  penalties,  interest,  assess- 

24  ment  and  collec'tion  shall  apply  to  persons  or  employers  sub- 

25  ject  to  the  provisions  of  this  part,  and  for  these  purposes  any 

26  amount  required  to  be  deducted  and  paid  to  the  Franchise 

27  Tax  Board  under  Sections  18805  and  18806  shall  be  considered 

28  the  tax  of  the  employer  or  person.  Any  employer  or  person 

29  who  fails  to  withhold  from  any  payments  any   amount  re- 

30  quired  to  be  withheld  under  Section  18805  is  liable  for  the 

31  amount  withheld  or  the  amount  of  taxes  due  from  the  tax- 

32  payer  to  whom  the  payments  are  made  but  not  in  excess  of  the 

33  amount  required  to  be  withheld,  whichever  is  more,  unless  it 

34  is  shown  that  the  failure  to  withhold  is  due  to  reasonable  cause. 

35  (b)   Whenever  any  employer  or  person  has  withheld  any 

36  amount  pursuant  to  this  article,  the  amount  so  withheld  shall 

37  be  held  to  be  a  special  fund  in  trust  for  the  State  of  California. 

38  The  amount  of  tax  required  to  be  deducted  and  withheld  under 

39  Sections  18805  or  18806  shall  be  assessed,  collected,  and  paid 

40  in  the  same  manner  and  subject  to  the  same  provisions  and 

41  limitations  (including  penalties)  as  are  applicable  with  respect 

42  to  the  taxes  imposed  by  this  part. 

43  Sec.  208.     Section  18816  is  added  to  said  code,  to  read : 

44  18816.     If  the  employer,  in  violation  of  the  provisions  of 

45  this  article,  fails  to  deduct  and  withhold  the  tax  under  this 

46  article,  and  thereafter  the  tax  against  which  such  tax  may  be 

47  credited  is  paid,  the  tax  so  required  to  be  deducted  and  with- 

48  held  shall  not  be  collected  from  the  employer ;  but  this  section 

49  shall  in  no  case  relieve  the  employer  from  liability  for  any 

50  penalties  or  additions  to  the  tax  otherwise  applicable  in  respect 

51  of  such  failure  to  deduct  and  withhold. 
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1  Sec,  209.     Section  18807  of  said  code  is  amended  and  re- 

2  numbered  to  read  : 

3  18817.     The  Franchise  Tax  Board  may  by  notice,  served 

4  personally  or  by  registered  mail,  require  any  employer,  per- 

5  son,  officer  or  department  of  the  state,  political  subdivision 

6  or  agency  of  the  state,  city  organized  under  a/  freeholder's 

7  charter,  or  political  body  not  a  subdivision  or  agency  of  the 

8  state,  having  in  their  possession,  or  under  their  control,  any 

9  credits  or  other  personal  property  or  other  things  of  value,  be- 

10  longing  to  a  taxpayer  or  to  a  person  or  employer  who  has  failed 

11  to  witlihold  and  transmit  amounts  due  pursuant  to  Sections 

12  18815  and  18818,  to  withhold,  from  such  credits  or  other  per- 

13  sonal  property  or  other  things  of  value,  the  amount  of  any 

14  tax,  interest  or  penalties  due  from  the  taxpayer  or  the  amount 

15  of  any  liability  incurred  by  such  employer  or  person  for  failure 

16  to  withhold  and  transmit  aniounts  due  from  a  taxpayer  under 

17  this  part  and  to  transmit  the  amount  withheld  to  the  Franchise 

18  Tax  Board  at  such  times  as  it  may  designate. 

19  Sec.  210.     Section  18808  of  said  code  is  amended  and  re- 

20  numbered  to  read  : 

21  18818.     Any  employer  or  person  failing  to  withhold  the 

22  amount  due  from  any  taxpayer  and  to  transmit  the  same  to 

23  the  Franchise  Tax  Board  after  service  of  a  notice  pursuant  to 

24  Section  18817  is  liable  for  such  amounts. 

25  Sec.  211.     Section  18809  of  said  code  is  amended  and  re- 

26  numbered  to  read  : 

27  18819.     Any  employer  or  person  required  to  withhold  and 

28  transmit  any  amount -pursuant  to  this  article  shall  comply  with 

29  the  requirement  without  resort  to  any  legal  or  equitable  action 

30  in  a  court  of  law  or  equity.  Any  employer  or  person  paying  to 

31  the  Franchise  Tax  Board  any  amount  required  by  it  to  be  with- 

32  held  is  not  liable  therefor  to  the  person  from  whom  withheld 

33  unless  the  amount  withheld  is  refunded  to  the  withholding 

34  agent. 

35  Sec.  212.     Section  18810  of  said  code  is  amended  and  re- 

36  numbered  to  read : 

37  18820.     Any  taxpayer  from  whom  a  tax  is  collected  by  with- 

38  holding  under  this  article  is  entitled  to  the  remedies  set  forth 

39  in  Articles  1  and  2  of  Chapter  20  of  this  part.  In  the  case  of 

40  an  overpayment  of  tax  required  to  be  withheld  by  this  article, 

41  refund  or  credit  shall  be  made  to  the  employer  or  to  the  with- 

42  holding  agent,  as  the  case  may  be,  only  to  the  extent  that  the 

43  amount  of  such  overpayment  was  not  deducted  and  withheld 

44  by  the  employer  or  withholding  agent. 

45  Sec.  213.     Section  18811  of  said  code  is  amended  and  re- 

46  numbered  to  read  : 

47  18821.     Whenever,  under  any  provision  of  this  article,  serv- 

48  ice  is  authorized  upon  the  state  of  any  notice  to  withhold, 

49  unless  expressly  exempted  from  the  provisions  of  this  section, 

50  such  service  to  be  effective  must,  in  addition  to  any  other  re- 
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1  quirements,  be  made  on  the  state  agency  owing  the  obligation 

2  prior  to  the  time  such  agency  presents  the  claim  for  payment 

3  thereof  to  the  State  Controller. 

4  Sec.  214.     Section  18822  is  added  to  said  code,  to  read : 

5  18822.     If  the  employer  is  the  United  States,  or  this  state, 

6  or  political  subdivision  thereof,  a  city  organized  under  a  free- 

7  holder 's  charter,  or  any  agency  or  instrumentality  of  any  one 

8  or  more  of  the  foregoing,  the  return  of  the  amount  deducted 

9  and  withheld  upon  any  wages  may  be  made  by  any  officer  or 

10  employee  of  the  United  States,  or  of  such  state,  city  organized 

11  under  a  freeholder's  charter,  or  political  subdivision,  or  of  such 

12  agency  or  instrumentality,  as  the  case  may  be,  having  control 

13  of  the  payment  of  such  wages,  or  appropriately  designated  for 

14  that  purpose. 

15  Sec.  215.     Section  18823  is  a:dded  to  said  code,  to  read : 

16  18823.     (a)   Every  employer  or  person  required  to  deduct 

17  and  withhold  from  an  employee  a  tax  under  Section  18806,  or 

18  who  would  have  been  required  to  deduct  and  withhold  a  tax 

19  under  Section  18806  if  the  employee  had  claimed  no  more  than 

20  one  withholding  exemption,  shall  furnish  to  each  such  employee 

21  in  respect  of  the  remuneration  paid  by  such  person  to  such 

22  employee  during  the  calendar  year,  on  or  before  January  31 

23  of  the  succeeding  year,  or,  if  his  employment  is  terminated 

24  before  the  close  of  such  calendar  year,  on  the  day  on  which 

25  the  last  payment  of  remuneration  is  made,  a  written  statement 

26  showing  the  following : 

27  (1)   The  name  of  such  person ; 

28  (2)   The  name  of  the  employee  (and  his  social  security  or 

29  identifying  number  if  wages  as  defined  in  Section  18807  have 

30  been  paid)  ; 

31  (3)  The  total  amount  of  wages  as  defined  in  Section  18807; 

32  and 

33  (4)   The  total  amount  deducted  and  withheld  as  tax  under 

34  Section  18806. 

35  (b)   The  statement  required  to  be  furnished  pursuant  to  this 

36  section  in  respect  of  any  remuneration  shall  be  furnished  at 

37  such  other  times,  shall  contain  such  other  information,  and 

38  shall  be  in  such  form  as  the  Franchise  Tax  Board  may  by 

39  regulations  prescribe. 

40  (c)   A  duplicate  of  any  statement  made  pursuant  to  this 

41  section  and  in  accordance  with  regulations  prescribed  by  the 

42  Franchise  Tax  Board  shall,  when  required  by  such  regulations 

43  be  filed  with  the  Franchise  Tax  Board. 

44  (d)   Every  employer  shall  make  an  annual  return  on  forms 

45  prescribed  by  the  Franchise  Tax  Board,  summarizing  the  total 

46  compensation  paid  and  the  tax  withheld  for  each  employee 

47  during  the  calendar  year,  which  shall  be  filed  on  or  before 

48  January  31  of  the  year  following  that  for  which  the  report 

49  is  made. 
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1  Sec.  216.     Section  18824  is  added  to  said  code,  to  read: 

2  18824.     In  case  a  fiduciary,  agent,  or  other  person  has  the 

3  control,  receipt,  (Custody,  or  disposal  of,  or  pays  the  wages  of 

4  an  employee  or  group  of  employees,  employed  by  one  or  more 

5  employers,  the  Franchise  Tax  Board,  under  regulations  pre- 

6  scribed  by  it,  is  authorized  to  designate  such  fiduciary,  agent, 

7  or  other  person  to  perform  such  acts  as  are  required  of  em- 

8  ployers  under  this  part  and  as  the  Franchise  Tax  Board  may 

9  specify.  Except  as  may  be  otherwise  prescribed  by  the  Fran- 

10  chise  Tax  Board,  all  provisions  of  law  (including  penalties) 

11  applicable  in  respect  of  an  employer  shall  be  applicable  to  a 

12  fiduciary,  agent,  or  other  person  so  designated  but,  except  as 

13  so  provided,  the  employer  for  whom  such  fiduciary,  agent,  or 

14  other  person  acts  shall  remain  subject  to  the  provisions  of  law 

15  (including  penalties)  applicable  in  respect  of  employers. 

16  Sec.  217.     Section  18934  is  added  to  said  code,  to  read : 

17  18934.     (a)  When  required  by  regulatiops  prescribed  by  the 

18  Franchise  Tax  Board : 

19  (1)  Any  person  or  employer  required  under  the  authority  of 

20  this  part  to  make  a  return,  statement,  or  other  document  shall 

21  include  in  such  return,  statement,  or  other  document  such  iden- 

22  tifying  number  as  may  be  prescribed  for  securing  proper  iden- 

23  tification  of  such  person. 

24  (2)  Any  person  with  respect  to  whom  a  return,  statement, 

25  or  other  document  is  required  under  the  authority  of  this  part 

26  to  be  made  by  another  person  shall  furnish  to  such  other  person 

27  such  identifying  number  as  may  be  prescribed  for  securing  his 

28  proper  identification. 

29  (3)   Any  person  or  employer  required  under  the  authority  of 

30  this  part  to  make  a  return,  statement,  or  other  document  with 

31  respect  to  another  person  shall  request  from  such  other  person, 

32  and  shall  include  in  any  such  return,  statement,  or  other  docu- 

33  ment,  such  identifying  number  as  may  be  prescribed  for  secur- 

34  ing  proper  identification  of  such  other  person. 

35  (b)    (1)   Except  as  provided  in  paragraph  (2),  a  return  of 

36  any  person  with  respect  to  his  liability  for  tax,  or  any  state- 

37  ment  or  other  document  in  support  thereof,  shall  not  be  con- 

38  sidered  for  purposes  of  paragraphs  (2)  and  (3)  of  subsection 

39  (a)  as  a  return,  statement,  or  other  document  with  respect  to 

40  another  person. 

41  (2)  For  purposes  of  paragraphs  (2)  and  (3)  of  subsection 

42  (a),  a  return  of  an  estate  or  trust  with  respect  to  its  liability 

43  for  tax,   and   any  statement   or   other  document  in  support 

44  thereof,  shall  be  considered  as  a  return,  statement,  or  other 

45  document  with  respect  to  each  beneficiary  of  such  estate  or 

46  trust. 

47  (c)  For  purposes  of  this  section,  the  Franchise  Tax  Board 

48  is  authorized  to  require  such  information  as  may  be  necessary 

49  to  assign  an  identifying  number  to  any  person. 
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1  8EC.  217.5.     Section  18935  is  added  to  said  code,  to  read: 

2  18935.     (a)  The  Franchise  Tax  Board  is  authorized  to  pro- 

3  vide  with  respect  to  any  amount  required  to  le  shown  on  a 

4  form,  return,   statement,   or   other  document,    that   if   such 

5  amount  of  such  item  is  other  than  a  whole-dollar  amount, 

6  either — 

7  (1)  The  fractional  part  of  a  dollar  shall  he  disregarded;  or 

8  (2)  The  fractional  part  of  a  dollar  shall  he  disregarded 

9  unless  it  amounts  to  one-half  dollar  or  or  more,  in  which  case 

10  the  amount  (determined  without  regard  to  the  fractional  part 

11  of  a  dollar)  shall  he  increased  hy  one  dollar  ($1). 

12  (h)  Any  person  making  a  return,  statement,  or  other  docu- 

13  ment  shall  he  allowed  under  regulations  prescrihed  hy  the 

14  Franchise  Tax  Board,  to  make  such  return,  statement,  or  other 

15  document  without  regard  to  suhsection  (a). 

16  (c)  The  provisions  of  suhdivisions  (a)  and  (h)  shall  not  he 

17  applicable  to  items  which  must  he  taken  into  account  in  making 

18  the  computations  necessary  to  determine  the  amount  required 

19  to  he  shown  on  a  form,  hut  shall  he  appUcahle  only  ta  such 

20  f'l^ol  amount. 

21  SEC.  217.7.     Section  18936  is  added  to  saAd  code,  to  read: 

22  18^36.     The  Franchise  Tax  Board  may  hy  regulations  pro- 

23  vide  that  in  the  allowance  of  any  amount  as  a  credit  or  refund, 

24  or  in  the  collection  of  any  amount  as  a  deficiency  or  under- 

25  payment,  of  any  tax  imposed  hy  this  part,  a  fractional  part  of 

26  a  dollar  shall  he  disregarded,  unless  it  amounts  to  fifty  cents 

27  ($0.50)  or  more,  in  which  case  it  shall  he  increased  to  one 

28  dollar  ($1). 

29  Sec.  218.     Section  19051.1  is  added  to  said  code,  to  read: 

30  19051.1.     The  Franchise  Tax  Board  is  authorized  to  pre- 

31  scribe  regulations  providing  for  the  crediting  against  the  esti- 

32  mated  income  tax  for  any  taxable  year  of  the  amount  deter- 

33  mined  by  the  taxpayer  or  the  Franchise  Tax  Board  to  be  an 

34  overpayment  of  the  income  tax  for  a  preceding  taxable  year. 

35  Sec.  219.     Section  19052  of  said  code  is  amended  to  read : 

36  19052.     (a)  No  credit  or  refund  exceeding  one  thousand 

37  dollars  ($1,000)  shall  be  allowed  or  made  until  approved  by 

38  the  State  Board  of  Control. 

39  (b)   If  the  Franchise  Tax  Board  determines  that  an  amount 

40  not  exceeding  one  thousand  dollars  ($1,000)  was  not  required 

41  to  be  paid  under  this  part,  the  Franchise  Tax  Board  without 

42  obtaining  the  approval  of  the  State  Board  of  Control  shall  set 

43  forth  that  fact  in  its  records.  The  Franchise  Tax  Board  may 

44  credit  the  amount  on  any  amounts  then  due  and  payable  under 

45  this  part  from  the  taxpayers  by  whom  the  amount  was  paid 

46  and  may  refund  the  balance  to  the  taxpayer  or  his  successors, 

47  administrators,  or  executors. 
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1  Sec.  220.     Section  19053  of  said  code  is  amended  to  read : 

2  19053.     No  credit  or  refund  shall  be  allowed  or  made  after 

3  four  years  from  the  last  day  prescribed  for  filing  the  return 

4  or  after  one  year  from  the  date  of  the  overpayment,  whichever 

5  period  expires  the  later,  unless  before  the  expiration  of  the 

6  period  a  claim  theiefor  is  filed  by  the  taxpayer,  or  unless 

7  before  the  expiration  of  such  period  the  Franchise  Tax  Board 

8  allows  a  credit  or  makes  a  refund  where  the  overpayment  does 

9  not  exceed  one  thousand  dollars  ($1,000)  or  if  the  overpayment 

10  exceeds  one  thousand  dollars  ($1,000)  certifies  such  overpay- 

11  ment  to  the  State  Board  of  Control  for  approval  of  the  refund- 

12  ing  or  the  crediting  thereof. 

13  Sec.  221.     Section  19053.1  is  added  to  said  code,  to  read : 

14  19053.1.     For   purposes   of    Section   19053,   a  return   filed 

15  within  four  years  from  the  last  day  prescribed  for  filing  the 

16  return,  showing  a  credit  for  (a)  tax  withheld  under  Sections 

17  18805  and  18806  or    (b)    estimated  tax  paid  under   Section 

18  18556  in  excess  of  the  tax  due,  shall  be  considered  a  claim  for 

19  refund  of  such  excess  if  the  amount  thereof  is  more  than  one 

20  dollar  ($1).  No  refund  of  tax  withheld  or  estimated  tax  paid 

21  shall  be  allowed  to  an  employee  or  taxpayer  who  fails  to  file  a 

22  return  for  the  taxable  year  in  respect  of  which  the  tax  withheld 

23  or  estimated  tax  was  allowable  as  a  credit. 

24  Sec.  222.     Section  19053.9  of  said  code  is  amended  to  read: 

25  19053.9.     Notwithstanding  any  statute  of  limitations  pro- 

26  vided  in  this  part,  any  overpayment  due  a  taxpayer  for  any 

27  year  which  results  from  a  transfer  of  items  of  income  or  de- 

28  ductions  or  both  to  or  from  another  year  for  the  same -taxpayer, 

29  or  for  the  same  year  for  a  related  taxpayer  described  in  See- 

30  tion  18691.1,  shall  be  allowed  as  an  offset  in  computing  any 

31  deficiency  in  tax  for  any  other  year  resulting  from  the  transfer 

32  of  such  income  or  deductions  or  both,  but  no  refund  shall  be 

33  allowed  unless  the  Franchise  Tax  Board  has  allowed  a  credit 

34  or  made  a  refund  where  the  overpayment  does  not  exceed  one 

35  thousand  dollars  ($1,000),  or  where  the  overpajTnent  exceeds 

36  one  thousand  dollars  ($1,000),  such  overpayment  is  certified 

37  to  the  State  Board  of  Control,  or  a  claim  for  refund  is  filed 

38  within  the  time  otherwise  provided  for  in  this  part. 

39  The  offset  provided  herein,  however,  shall  not  be  allowed 

40  after  the  expiration  of  seven  years  from  the  due  date  of  the 

41  return  on  which  the  overpayment  is  determined. 

42  Sec.  223.     Section  19062.11  is  added  tx3  said  code,  to  read : 

43  19062.11.     If  any  overpayment  of  tax  imposed  by  this  part 

44  is  refunded  wii;hin'^90  days  after  the  return  is  filed,  or  within 

45  90  days  after  the  last  day  prescribed  for  filing  the  return  of 

46  such  tax  (determined  without  regard  to  any  extension  of  time 

47  for  filing  the  return),  whichever  is  later,  no  interest  shall  be 

48  allowed  under  Section  19062  on  such  overpayment. 
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1  S^c.  224.     Section  19062.12,  is  added  to  said  code,  to  read: 

2  19062.12.     If  the  amount  allowable  as  a  credit  under  Section 

3  18551.1   (relating  to  credit  for  tax  withheld  at  the  source) 

4  exceeds  the  tax  imposed  by  this  part  against  which  such  credit 

5  is  allowable,  the  amount  of  such  excess  shall  be  considered  an 

6  overpayment. 

7  Sec.  225.     Section  19062.13,  is  added  to  said  code,  to  read: 

8  19062.13.     An  amount  paid  as  tax  shall  not  be  considered 

9  not  to  constitute  an  overpayment  solely  by  reason  of  the  fact 

10  that  there  was  no  tax  liability  in  respect  of  which  such  amount 

11  was  paid. 

12  Sec.  226.     Section  19062.14  is  added  to  said  code,  to  read: 

13  19062.14.     Any  action  of  the  Franchise  Tax  Board  in  re- 

14  funding  the  excess  of  tax  withheld  under  Sections  18805  and 

15  18806  or  estimated  tax  paid  under  Section  18556  shall  not  con- 

16  stitute  a  determination  of  the  correctness  of  the  return  of  the 

17  taxpayer  for  purposes  of  this  part. 

18  Sec.  227.     Section  19082.1  is  added  to  said  code,  to  read: 

19  19082.1.     The  credit  of  an  overpayment  of  any  tax  in  satis- 

20  faction  of  any  tax  liability  shall,  for  the  purpose  of  any  suit 

21  for  refund  of  such  tax  liability  so  satisfied,  be  deemed  to  be 

22  a  payment  in  respect  of  such  tax  liability  at  the  time  such 

23  credit  is  allowed. 

24  Sec.  228.     Section  19290  is  added  to  said  code,  to  read: 

25  19290.     For  purposes  of  this  article,  a  declaration  of  esti- 

26  mated  tax  shall  be  held  and  considered  a  return  under  this 

27  part. 

28  Sec.  229.     Section  19409  is  added  to  said  code,  to  read: 

29  19409.     Any  person  required  under  this  part  to  pay  any 

30  estimated  tax  or  tax,  or  required  by  this  part  or  by  regulations 

31  made  under  authority  thereof  to  make  a  return  (other  than 

32  a  return  required  under  authority  of  Section  18412),  keep  any 

33  records,  or  supply  any  information,  who  willfully  fails  to  pay 

34  such  estimated  tax  or  tax,  make  such  return,  keep  such  records, 

35  or  supply  such  information,  at  the  time  or  times  required  by 

36  law  or  regulations,  shall,  in  addition  to  other  penalties  pro- 

37  vided  by  law,  be  guilty  of  a  misdemeanor  and,  upon  conviction 

38  thereof,  shall  be  fined  not  more  than  ten  thousand  dollars 

39  ($10,000),  or  imprisoned  not  more  than  one  year,  or  both, 

40  together  with  the  costs  of  prosecution. 

41  Sec.  230.     Section  19410  is  added  to  said  code,  to  read: 

42  19410.     In  lieu  of  any  other  penalty  provided  by  law  (ex- 

43  cept  the  penalty  provided  by  Section  18685.3)  any  person  re- 

44  quired  under  the  provisions  of  Section  18823  to  furnish  a 

45  statement  who  willfully  furnishes  a  false  or  fraiidulent  state- 

46  ment  or  who  willfully  fails  to  furnish  a  statement  in  the  man- 

47  ner,  at  the  time,  and  showing  the  information  required  under 

48  Section  18823,  or  regulations  prescribed  thereunder,  shall^  for 

49  each  such  offense,  upon  conviction  thereof,  be  fined  not  more 

50  than  one  thousand  dollars  ($1,000),  or  imprisoned  not  more 

51  than  one  year,  or  both. 
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1  Sec.  231.     Section  19411  is  added  to  said  code,  to  read : 

2  19411.     Any  individual  required  to  supply  information  to 

3  his  employer  under  Sections  18811  to  18813,  inclusive,  who 

4  willfully  supplies  false  or  fraudulent  information,  or  who  will- 

5  fully   fails  to   supply   information   thereunder    which   would 

6  require  an  increase  in  the  tax  to  be  withheld  under  Section 

7  18806,  shall,  in  lieu  of  any  penalty  otherwise  provided,  upon 

8  conviction  thereof,  be  fined  not  more  than  five  hundred  dollars 

9  ($500),  or  imprisoned  not  more  than  one  year,  or  both. 

10  Sec.  232.     Section  19412  is  added  to  said  code,  to  read : 

11  19412.     Any  person  who  willfully  delivers  or  discloses  to  the 

12  Franchise  Tax  Board  any  list,  return,  account,  statement,  or 

13  other  document,  known  by  him  to  be  fraudulent  or  to  be  false 

14  as  to  any  material  matter,  shall  be  fined  not  more  than  one 

15  thousand  dollars  ($1,000),  or  imprisoned  not  more  than  one 

16  year,  or  both. 

17  Sec.  233.     Section  19413  is  added  to  said  code,  to  read : 

18  19413.     (a)   Any  person  who  fails  to  comply  with  any  pro- 

19  vision  of  Section  18492(b)  shall,  in  addition  to  any  other  pen- 

20  alties  provided  by  law,  be  guilty  of  a  misdemeanor,  and,  upon 

21  conviction  thereof,  shall  be  fined  not  more  than  five  thousand 

22  dollars   ($5,000),  or  imprisoned  not  more  than  one  year,  or 

23  both,  together  with  the  costs  of  prosecution. 

24  (b)   This  section  shall  not  apply — 

25  (1)   To  any  person,  if  such  person  shows  that  there  was 

26  reasonable  doubt  as  to  (A)  whether  the  law  required  collec- 

27  tion  of  tax,  or  (B)  who  was  required  by  law  to  collect  tax, 

28  and 

29  (2)   To  any  person,  if  such  person  shows  that  the  failure 

30  to  comply  with  the  provisions  of  Section  18492(b)  was  due 

31  to  circumstances  beyond  his  control. 

32  For  purposes  of  paragraph  (2),  a  lack  of  funds  existing  imme- 

33  diately  after  the  payment  of  wages  (whether  or  not  created 

34  by  the  payment  of  such  wages)  shall  not  be  considered  to  be 

35  circumstances  beyond  the  control  of  a  person. 

36  Sec.  234.     Chapter  25    (commencing  with  Section  19501) 

37  is  added  to  Part  10  of  Division  2  of  said  code,  to  read : 

38 

39  Chapter  25.     Senior  Citizens  Property  Tax 

40  Reimbursement 

41 

42  Article  1.     Definitions 

43 

44  19501.     This  chapter  may  be  known  as  the  Unruh-Petris 

45  Senior  Citizens  Property  Tax  Reimbursement  Act. 

46  19502.     "Income"  shall  mean  all  income  of  the  claimant 

47  and  spouse  and  of  all  other  individuals  living  in  the  principal 

48  personal  residence  from  whatever  source  derived.  It  shall  in- 

49  elude  but  not  be  limited  to  the  sum  of  adjusted  gross  income  as 

50  used  for  purposes  of  the  California  Personal  Income  Tax  Law 
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1  (including  items  of  income  excluded  by  Article  3  of  Chapter 

2  3),  plus  alimony,  support  money,  cash  public  assistance  and  re- 

3  lief,  the  gross  amount  of  any  pensions  or  annuities  including 

4  railroad  retirement  benefits,  all  benefits  received  under  the  Fed- 

5  eral  Social  Security  Act  and  veteran's  disability  payments,  all 

6  interest  received  from  the  federal  government  or  any  of  its 

7  instrumentalities,  all  interest  received  from  the  State  of  Cali- 

8  fornia  or  any  of  its  political  subdivisions,   realized   capital 

9  gains,  workmen's  compensation  and  the  gross  amount  of  loss 

10  of  time  insurance  benefits,  life  insurance  proceeds,  and  gifts. 

11  It  does  not  include  surplus  food  or  other  relief  in  kind  sup- 

12  plied  by  a  governmental  agency  or  reiinJ)itrsements  received 

13  under  this  cliapfer  . 

14  Total  income  shall  be  determined  for  the  calendar  year  (or 

15  approved  fiscal  year  ending  within  such  calendar  year)  which 

16  ends  within  the  fiscal  year  for  which  the  property  taxes  have 

17  been  assessed. 

18  19503.     "  Principal  personal  residence "  means : 

19  (a)  A  single  family  residence  and  the  area  of  land  on  which 

20  it  stands,  not  exceeding  one  acre,  and  any  additional  struc- 

21  tures  that  are  customary  in  combination  with  a  single  family 

22  residence ;  and 

23  (b)  Which  is  occupied  during  the  calendar  year  by  the 

24  claimant  as  his  principal  and  permanent  dwelling  place  ex- 

25  eept  for  temporary  absences ;  and 

26  (c)   The  real  property  is  owned  by  the  claimant  and/or  his 

27  spouse,  or  by  the  claimant  and  an  individual  related  to  him 

28  (as  defined  in  Section  17182) . 

29  For  purposes  of  this  subdivision,  ownership  must  be  evi- 

30  denced  by  a  duly  recorded  document. 

31  19504.     "Claimant"  means  an  individual  who  has  filed  a 

32  claim  under  this  chapter,  who  is  a  resident  of  this  state  and 

33  at  least  one  of  the  owner-occupants  is  65  years  of  age  or  older 

34  prior  to  June  30  of  the  fiscal  year  for  which  a  claim  for  reim- 

35  bursement  is  filed  pursuant  to  Chapter  3  of  this  act. 

36  19505.     When  a  principal  personal  residence  is  owned  by 

37  two  or  more  individuals  as  joint  tenants  or  tenants-in-common 

38  and  one  or  more  such  persons  is  not  a  member  of  the  claim- 

39  ant's  personal  dwelling  unit,  the  term  ''property  tax"  shall 

40  include  only  that  part  of  the  taxes  levied  which  reflects  the 

41  ownership  of  the  claimant  and  his  spouse. 

42  19506.     "Property  tax"  shall  mean  only  those  taxes  paid 

43  currently  which  are  assessed  for  fiscal  years  beginning  on  or 

44  after  July  1,  1965.  Included  taxes  are  those  amounts  due  on 

45  December  10th  and  April  10th  of  fiscal  years  ended  on  the 

46  succeeding  June  30th. 

47  19507.     "Property  taxes  accrued"  means  current  property 

48  taxes    (exclusive   of   special   assessments,   interest,   penalties, 

49  principal  payments  on  improvement  bonds  and  charges  for 

50  service)  assessed  against  a  claimant's  principal  residence  by 
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1  any  city,  city  and  county,  or  county  for  any  fiscal  year  be- 

2  ginning  on  or  after  July  1,  1965.  When  a  claimant  owns  his 

3  principal  personal  residence  for  only  part  of  a  year  the  "prop- 

4  erty  taxes  accrued ' '  means  only  taxes  assessed  against  the 

5  residence,  multiplied  by  the  percentage  of  12  months  that  such 

6  property  was  owned  and  occupied  as  the  principal  personal 

7  residence  in  such  year.  Whenever  a  principal  personal  resi- 

8  dence  is  an  integral  part  of  a  larger  unit  such  as  a  farm,  prop- 

9  erty  taxes  accrued  shall  be  that  percentage  of  the  total  prop- 

10  erty  taxes  accrued  as  the  value  of  the  principal  residence  is 

11  of  the  total  value. 

13  Article  2.     Property  Tax  Keimbursement 

14 

15  19521.     Every  claimant  who  was  a  resident  for  the  entire 

16  calendar  year  which  ends  in  the  fiscal  year  of  the  tax  reim- 

17  bursement  claim  may  file  with  the  Franchise  Tax  Board,  pur- 

18  suant  to  Article  3,  an  application  for  reimbursement  from  the 

19  state  of  a  sum  equal  to  a  percentage  of  the  property  taxes 

20  accrued  and  paid  by  the  claimant  on  his  principal  personal 

21  residence  as  provided  in  Section  19523. 

22  19522.     (a)  If  the  amount  of  the  reimbursement  exceeds 

23  five  dollars  ($5)  the  Franchise  Tax  Board,  pursuant  to  the 

24  provisions  of  Article  3,  shall  reimburse  to  the  claimant  a  per- 

25  centage  of  the  property  tax  accrued  and  paid  by  the  claimant 

26  on  his  principal  personal  residence  as  provided  in   Section 


27  19523.  Such  reimbursement  shall  be  equal  to  the  applicable 

28  percentage  of  property  taxes  paid  on  the  assessed  value  of  the 

29  property  up  to  and  including  five  thousand  dollars  ($5,000). 

30  No  reimbursement  shall  be  made  for  property  taxes  paid  on 

31  that  portion  of  assessed  value  of  a  principal  personal  residence 

32  exceedingfive  thousand  dollars  ($5,000). 

33  (b)   For  purposes  of  allowing  reimbursement  provided  for 

34  by  this  section : 

35  (1)   Only  one  claim  for  each  principal  personal  residence 

36  shall  be  allowed.  If  two  or  more  individuals  are  able  to  meet 

37  the  qualifications  for  a  claimant,  they  may  determine  who  the 

38  claimant  shall  be.  If  they  are  unable  to  agree,  the  matter  shall 

39  be  referred  to  the  Franchise  Tax  Board  and  its  decision  shall 

40  be  final. 

41  (2)   The  right  to  file  a  claim  shall  be  personal  to  the  claim- 
49  ant  and  shall  not  survive  his  death ;  however,  when  a  claimant 

43  dies  after  having  filed  a  timely  claim,  the  amount  thereof 

44  shall  be  disbursed  to  the  spouse  of  the  claimant  if  occupying 

45  the  residence  at  the  date  of  death. 

46  19523.     The  amount  of  reimbursement  shall  be  based  on  the 

47  income  of  all  the  individuals  living  in  the  principal  personal 

48  residence  of  the  claimant.  Any  reimbursement  received  under 

49  this  chapter  shall  he  deemed  to  he  inconsequential  resources. 

50  The  percentage  of  reimbursement  for  which  each  claimant  shall 

51  be  eligible  shall  be  based  on  the  following  scale : 

(157) 


AB  2270 

—  96  — 

1 

The  per- 

The per- 

The per- 

2 

centage  of 

centage  of 

centage  of 

3 

If  the  total 

tax  on 

If  the  total 

tax  on 

If  the  tota 

tax  on 

4 

income  (as 

the  first 

income  (as 

the  first 

income  (as 

the  first 

5 

defined  in 

$5,000  of 

defined  in 

$5,000  of 

defined  in 

$5,000  of 

6 

this  chapter) 

assessed 

this  chapter) 

assessed 

this  chapter 

)      assessed 

7 

of  all  resi- 

value to 

of  all  resi- 

value to 

of  all  resi- 

value to 

8 

dents  is  not 

be  reim- 

dents is  not 

be  reim- 

dents is  not       be  reim-                   | 

9 

more  than  : 

bursed  is : 

more  than  : 

bursed  is : 

more  than 

bursed  is :                 1 

10 

$1,000 

95% 

$1,800 

63% 

$2,600 

31%                1 

11 

1,025 

94 

1,825 

62 

2,625 

30                    1 

12 

1,050 

93 

1,850 

61 

2,650 

29                 J 

13 

1,075 

92 

1,875 

60 

2,675 

28                 ■ 

14 

1,100 

91 

1,900 

59 

2,700 

27                 f 

15 

1,125 

90 

1,925 

58 

2,725 

26 

16 

1,150 

89 

1,950 

57 

2,750 

25 

17 

1,175 

88 

1,975 

56 

2,775 

24 

18 

1,200 

87 

2,000 

55 

2,800 

23 

19 

1,225 

86 

2,025 

54 

2,825 

22 

20 

1,250 

85 

2,050 

53 

2,850 

21 

21 

1,275 

84 

2,075 

52 

2,875 

20 

22 

1,300 

83 

2,100 

51 

2,900 

19 

23 

1,325 

82 

2,125 

50 

2,925 

18 

24 

1,350 

81 

2,150 

49 

2,950 

17 

25 

1,375 

80 

2,175 

48 

2,975 

16 

26 

1,400 

79 

2,200 

47 

3,000 

15 

27 

1,425 

78 

2,225 

46 

3,025 

14 

28 

1,450 

77 

2,250 

45 

3,050 

13 

29 

1,475 

76 

2,275 

44 

3,075 

12 

30 

1,500 

75 

2,300 

43 

3,100 

11 

31 

1,525 

74 

2,325 

42 

3,125 

10 

32 

1,550 

73 

2,350 

41 

3,150 

9 

33 

1,575 

72 

2,375 

40 

3,175 

8 

34 

1,600 

71 

2,400 

39 

3,200 

7 

35 

1,625 

70 

2,425 

38 

3,225 

6 

36 

1,650 

69 

2,450 

37 

3,250 

5 

37 

1,675 

68 

2,475 

36 

3,275 

4 

38 

1,700 

67 

2,500 

35 

3,300 

3 

39 

1,725 

66 

2,525 

34 

3,325 

2 

40 

1,750 

65 

2,550 

33 

3,350 

1 

41 

1,775 

64 

2,575 

32 

42 

43 

Article  3.     Administration 

44 
45 

19531. 

Each  claimant  applying  for  reimbursement  under               j 

46 

Article  2 

of  this  chapter  shall 

file  with 

the  Franchise  Tax 

47 

Board,  on 

forms  supplied  by  the  Franchise  Tax  Board,  an-               ^ 

48 

nually,   a 

statement 

describing 

the   property   on 

which   the 

49 

claim  is  based  and  showing  at  least :  the  assessed  value  of  the 

50 

land  and  the  principal  personal  residence. 

the  size 

and  nature 

51 

of  the  personal  residence,  and  the  annual  income 

of  all  resi- 

52 

dents  of  the  principal  personal 

residence, 

together 

with  a  re- 

(  158  ) 


—  97  —  AB  2270 

1  ceipt  from  the  city,  city  and  county,  and/or  county  to  which 

2  the  j);'operty  tax  for  the  principal  personal  residence  has  been 

3  paid.  No  interest  shall  be  allowed  on  any  payment  made  to  any 

4  claimant  pursuant  to  this  chapter. 

5  19532.     The    statement    on    which    the    reimbursement    is 

6  claimed  shall  be  filed  after  May  15  but  on  or  before  July  31 

7  succeeding  the  fiscal  year  ended  June  30  for  which  reimburse- 

8  ment  is  claimed.  Thev  state  shall  reimburse  the  claimant  before 

9  November  30  of  the  calendar  year  in  which  the  claim  is  filed, 
10  except  that  if  the  claim  is  defective,  reimbursement  shall  be 
11-  made  as  promptly  as  is  practicable  after  the  claim  has  been 

12  perfected.  The  Franchise  Tax  Board,  whenever  in  its  judg- 

13  ment  good  cause  exists,  may  grant  a  reasonable  extension  of 

14  time  for  filing  a  claim.  No  extension  or  extensions  shall  aggre- 

15  gate  more  than  six  months  from  the  due  date  provided  for 

16  filing  the  claim.  The  first  claim  filed  shall  include  a  proof  of 

17  the  claimant's  age,  acceptable  to  the  Franchise  Tax  Board. 

18  19533.     The  amount  of  any  claim  otherwise  payable  under 

19  this  chapter  may  be  applied  by  the  Franchise  Tax  Board 

20  against  any  liability  due  from  the  claimant  under  any  law 

21  administered  by  the  Franchise  Tax  Board. 

22  19535.     Forms  filed  pursuant  to  this  chapter  shall  not  be 

23  under  oath  but  shall  contain,  or  be  verified  by,  a  written  dec- 

24  laration  that  they  are  made  under  the  penalties  of  perjury. 

25  Such  forms  and  all  other  forms  required  by  this  chapter,  shall 

26  require  such  information  as  the  Franchise   Tax  Board  may 

27  from  time  to  time  prescribe,  and  shall  be  filed  with  the  Fran- 

28  chise  Tax  Board.  The  Franchise  Tax  Board  shall  prepare  blank 

29  forms  for  the  claimant  and  shall  distribute  them  throughout 

30  the  state  and  furnish  them  upon  application- 

31  19536.     The  Franchise  Tax  Board  shall  prescribe  all  rules 

32  and  regulations  necessary  for  the  enforcement  of  this  chapter 

33  and  may  prescribe  the  extent  to  which  any  ruling  or  regulation 

34  shall  be  applied  without  retroactive  effect. 

35  19537.     If  any  claimant  fails  or  refuses  to  furnish  any  in- 

36  formation  requested  in  writing  by  the  Franchise  Tax  Board, 

37  pursuant  to  this  chapter,  or  files  a  fraudulent  claim,  the  re- 

38  imbursement  required  by  this  chapter  shall  be  disallowed. 

39  19538.     Any  claim  for  reimbursernent  which  is  less  than  that 

40  claimed  on  the  form  due  to  a  mathematical  error  is  not  a 

41  fraudulent  claim.  Reimbursement  of  any  amount  erroneously 

42  claimed  on  the  form  is  prohibited. 

43  19539.     The  Franchise  Tax  Board  may  recover  any  refund 

44  or  any  portion  thereof  of  any  reimbursement  which  is  errone- 

45  ously  made  or  allowed,  together  with  interest  at  the  rate  of 

46  6  percent  per  annum  from  the  date  the  reimbursement  was 

47  made  or  the  credit  allowed,  in  an  action  brought  in  a  court 

48  of  competent  jurisdiction  in  the  County  of  Sacramento  in  the 

49  name  of  the  people  of  the  State  of  California  within  two  years 

50  after  the  refund  or  credit  was  made. 
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1  19540.     Taxpayers  who  fraudulently  claim  the  refund  al- 

2  lowed  under  this  part  are  subject  to  a  fine  of  up  to  five  hun- 

3  dred  dollars  ($500),  or  30  days  imprisonment,  or  both.  The 

4  place  of  trial  for  any  violation  of  this  section  shall  be  in  the 

5  county  of  residence  of  the  claimant  at  the  time  the  offense  was 

6  committed. 

7  19541.     Any  person  aggrieved  by  the  denial  in  whole  or  in 

8  part  of  the  reimbursement  claimed  (except  when  the  denial 

9  is  based  upon  late  filing  of  claim  for  reimbursement  or  is  based 

10  U]f)on  a  mathematical  error)  may  appeal  such  denial  to  the 

11  Board  of  Equalization,  or  commence  an  action  in  the  Superior 

12  Court  of  the  County  of  Sacramento  in  the  County  of  Los  An- 

13  geles  or  in  the  City  and  County  of  San  Francisco  against  the 

14  Franchise  Tax  Board,  subject  to  the  limitations  and  provisions 

15  of  Chapter  20  of  Part  10. 

16  Sec.  235.     Chapter  26  (commencing  with  Section  19601)  is 

17  added  to  Part  10  of  Division  2  of  said  code,  to  read : 
18 

19  CHAPTER  26.     Forgiveness  OP  1965^  Tax  ON  Net  Income 
20 

21  19601.     (a)  Notwithstanding  any  provisions  of  this  part, 

22  except  as  provided  by  subdivision   (b),  with  respect  to  the 

23  calendar  year  1965  and  any  fiscal  year  ending  in  1966;  (1) 

24  no  taxes  under  this  part  shall  be  payable  by  or  on  be)ialf  of 

25  any  taxpayer,  provided  however,  taxes  shall  be  paid  thereun- 

26  der  by  or  on  behalf  of  "(A)  all  trusts  and  estates,  with  respect 

27  to  taxable  income  and  net  capital  gain,  and  (B)  all  other  tax- 

28  payers,  with  respect  to  net  capital  gain ;  and  (2 )  returns  shall 

29  be  made  thereunder  by  or  on  behalf  of  (A)   all  trusts  and 

30  estates  and  (B)  all  othe^  taxpayers  whose  net  capital  gain  ex- 

tJX  CCClAo   TTTT7    Vll\J iXfSUtlfjC   TX~iXCircJ-   yfpiJy\J\/\r^  TX   rJIllglU^    TTT   XUU.1     Till" tt W tCHTT ' 

32  dollars  ($1,000)  i#  married,  one  thousand  dollars  ($1,000)  if 

33  single,  or  two  thousand  dollars  ($2,000)  if  married.  Taxes 

34  which  are  payable  by  or  on  behalf  of  trusts  and  estates,  and 

35  with  respect  to  net  capital  gain  shall  be  determined  on  the 

36  basis  of  the  exemption  and  rates  provided  for  by  this  act.  If 

37  only  the  tax  on  net  capital  gain  is  required  to  be  paid,  only  the 

38  exemptions  provided  for  in  Section  17181  of  the  Revenue  and 

39  Taxation  Code  as  amended  by  this  act,  shall  be  allowed  with 

40  respect  to  such  net  .capital  gains.  In  the  event  of  a  change  in  ao- 

41  counting  period  the  foregoing  provisions  of  this  section  (other 

42  tha^  those  applicable  to  trusts  and  estates),  shall  apply  only 

43  to  the  first  taxable  period  commencing  on  or  after  January  1, 

44  1965.  If  any  such  taxes  which  are  not  payable  under  the  pro- 

45  visions  of  this  section  have  been  paid,  such  taxes,  in  accordance 

46  with  regulations  prescribed  by  the  Franchise  Tax  Board,  shall 

47  be  credited  against  any  taxes  imposed  by  this  part  for  the 

48  immediately  succeeding  calendar  or  fiscal  year,  or  shall  be 

49  refunded,  or  shall  be  otherwise  credited.  Notwithstanding  the 

50  fact  that  no  tax  on  taxable  income  shall  be  payable  (by  taX' 

51  payers  other  than  trusts  and  estates  and  on  net  capital  gain) 

(160) 
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1  the  Franchise  Tax  Board  may  require  such  returns  for  such 

2  years  as  it  shall  deem  necessary  or  appropriate. 

3  (b)   This  section  shall  not  apply  in  any  case  in  which  the 

4  individual  is  convicted  of  any  criminal  offense  with  respect  to 

5  the  tax  for  the  taxable  year  1965  or  in  which  additions  to  the 

6  tax  for  such  taxable  year  are  applicable  by  reason  of  fraud. 

7  (c)   With  respect  to  taxable  years  for  which  no  taxes  on 

8  taxable  income  are  required  to  be  paid  under  the  provisions  of 

9  subdivision  (a),  taxable  income  shall  be  deemed  to  have  been 

10  computed  in  the  same  manner  as  if  taxes  thereon  had  been  re- 

11  quired  to  be  paid  for  such  years. 

12  Sec.  236.     Section  23040  of  said  code  is  repealed. 

13  Sec.  237.     Section  23041  of  said  code  is  amended  to  read : 

14  23041.     ''Taxable  year"  means  the  calendar  year  or  the 

15  fiscal  year  for  which  the  tax  is  imposed  and  upon  the  basis  of 

16  which  the  net  income  is  computed.  "Taxable  year"  means,  in 

17  the  case  of  a  return  made  for  a  fractional  part  of  a  year,  the 

18  period  for  which  such  return  is  made. 

19  Sec.  238.     Section  23042  of  said  code  is  amended  to  read: 

20  23042.     "Annual    accounting   period"    means   the    annual 

21  period  on  the  basis  of  which  the  taxpayer  regularly  computed 

22  or  now  computes  its  income  and  on  the  basis  of  which  it  kept 

23  or  now  keeps  its  books. 

24  Sec.  239.     Section  23058  of  said  code  is  amended  to  read : 

25  23058.     Unless  otherwise  specifically  provided  the  provisions 

26  of  any  law  effecting  changes  in  tlie  computation  of  taxes  shall 

27  be  applied  only  in  the  computation  of  taxes  for  taxable  years 

28  beginning  after  December  31st  of  the  year  preceding  enact- 

29  meut  and  the  remaining  provisions  of  any  such  law  shall  be- 

30  come  effective  on  the  date  it  becomes  law. 

31  Sec.  240.     Section  23115  is  added  to  said  code,  to  read: 

32  23115.     (a)   The  provisions  of  this  part  in  effect  on  Decemw 

33  ber  31,  1964,  shall  be  applicable  in  the  computation  and  pay- 

34  ment  of  taxes  imposed  under  Sections  23151,.  23181,  23183  and 

35  23186,  diseloscd  by  rcturna  required  te  fee  filed  ier  income 

36  23186  on  or  measured  by  net  income  of  years  beginning  prior 

37  to  January  1,  1965. 

38  (b)   Sections  23151,  23181,  23183  and  23186,  Articles  4,  5 

39  and  6  of  Chapter  2  and  Sections  23332,  23364a  and  23504 

40  shall  not  be  applied  in  the  computation  of  taxes  on  or  measured 

41  by  net  income  of  years  beginning  on  or  after  January  1,  1965. 

42  (c)  Notwithstanding  any  other  provisions  of  this  act,  the 

43  provisions-  of  Sections  23151,  23181,  23183  and  23186  shall  be 

44  applicable  in  the  computation  of  taxes  on  or  measured  by  net 

45  income  for  years  which  began  on  or  after  January  1,  1965 

46  and  terminated  by  dissolution  or  withdrawal  prior  to  the^effec- 

47  tive  date  of  this  act. 

48  Sec.  241.     Section  23151.5  is  added  to  said  code,  to  read : 

49  23151.5.     With  the  exception  of  financial  corporations,  every 

50  corporation  doing  business  within  the  limits  of  this  state  and 

51  not  expressly  exempted  from  taxation  by  the  provisions  of  the 

52  Constitution  of  this  state  or  by  this  part,  shall  annually  pay 
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1  to  the  state  for  each  taxable  year  beginning  with  the  calendar 

2  year  1965,  and  fiscal  years  beginning  in  1965,  for  the  privilege 

3  of  exercising  its  corporate  franchises  within  this  state,  a  tax 

4  according  to  or  measured  by  its  net  income,  to  be  computed  at 

5  the  rate  of  6  percent  upon  the  basis  of  its  net  income  for  the 

6  taxable  year.  In  any  event,  each  such  corporation  shall  pay 

7  annually  to  the  state,  for  the  said  privilege,  a  minimum  tax 

8  of  one  hundred  dollars  ($100). 

9  Sec.  242.     Section  23153  of  said  code  is  amended  to  read: 

10  23153.     Every  corporation  not  otherwise  taxed  under  this 

11  chapter  and  not  expressly  exempted  by  the  provisions  of  this 

12  part  or  the  Constitution  of  this  state  shall  pay  annually  to  the 

13  state  a  tax  of  one  hundred  dollars  ($100),  except  that  the  fol- 

14  lowing  corporations  shall  pay  annually  to  the  state  a  tax  of 

15  twenty-five  dollars  ($25)  : 

16  (a)  A  credit  union  not  otherwise  taxed  under  this  chapter 

17  whose  gross  income  is  twenty  thousand  dollars   ($20,000)   or 

18  less. 

19  (b)  A  corporation  formed  under  the  laws  of  this  state  whose 

20  principal  business  when  formed  was  gold  mining,  which  is  in- 

21  active  and  has  not  done  business  within  the  limits  of  the  state 

22  since  1950. 

23  Every  such  domestic  corporation  taxable  under  this  section 

24  shall  be  subject  to  the  said  tax  from  the  date  of  incorporation 

25  until  the  effective  date  of  dissolution. 

26  For  the  purpose  of  paragraph  (b)  a  corporation  shall  not 

27  be  considered  to  have  done  business  if  it  engages  in  incidental 

28  activities,  other  than  mining. 

29  Sec.  243.     Section  23153.2  is  added  to  said  code,  to  read: 

30  23153.2.     A    corporation   which   incorporates   or   organizes 

31  under  the  laws  of  this  state  or  qualifies  to  do  business  in  this 

32  state  shall  thereupon  prepay  the  minimum  tax  provided  in 

33  Section  23153,  except  that  any  credit  union  shall  thereupon 

34  prepay  a  tax  of  twenty-five  dollars   ($25).  The  prepayment 

35  shall  be  made  before  the  corporation  files  with  the  Secretary  of 

36  State  its  articles  of  incorporation  or  a  duly  certified   copy 

37  thereof. 

3B  Sec.  244.     Section  23153.5  is  added  to  said  code,  to  read : 

39  23153.5.     If  a  corporation  which  has  been  subject  to  the 

40  provisions  of   Chapter   3   commences  to   do  business  in  this 

41  state,  its  tax  shall  be  computed  as  follows : 

42  (a)   Such  corporation  shall  pay  a  tax  under  Chapter  3  for 

43  the  period  prior  to  the  date  on  which  it  commences  to  do  such 

44  business ; 

45  (b)   Such  corporation  shall  pay  a  tax  under  this  chapter 

46  measured  by  its  income  for  the  period  beginning  with  the  date 

47  on  which  it  commences  to  do  such  business. 

48  ^er  S4^    Seetioft  SS4-84t3  is  added  te  said  code,  te  read; 

49  23181.37    A  tax  is  hereby  imponcd,  fw  the  calendar  yea? 

50  40^  ftftd  figcQl  yea^s  beginning  i»  1065,  upon   every  bank 

51  located  withi»  the  iiwits  b4  thk  state  according  to  e¥  mcaaurcd 

52  hy  its  set  income,  «peft  the  baoio  ei  ite  »et  income  fep  the 
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1  taxable  year  at  tiie  Fate  e#  €  pGrccnt.  With  respcet  te  tbe 

2  taxation  ef  national  banking  assoGiations,  tfee  state  adopts  the 

3  method  numbered  -(4^  authoriEcd  hy  the  aet  ef  March  S&j 

4  1926,  amending  Section  5219  ei  tfee  Revised  Statutca  el  the 

5  United  States,  *itle  43^  Seetien  &4^  United  States  €e4er 

6  Sec.  246.     Section  23181.5  is  added  to  said  code,  to  read: 

7  23181.5.     An  annual  tax  is  hereby  imposed  for  each  taxable 

8  year,  beginning  with  the  calendar  year  1966  1965  and  fiscal 

9  years  beginning  in  1966  1965  ,  upon  every  bank  located  within 

10  the  limits  of  this  state  according  to  or  measure  by  its  net 

11  income,  upon  the  basis  of  its  net  income  for  the  taxable  year 

12  at  the  rate  provided  under  Section  23186.5.  With  respect  to 

13  the  taxation  of  national  banking  associations,  the  state  adopts 

14  the  method  numbered  (4)  authorized  by  the  act  of  March  25, 

15  1926,  amending  Section  5219  of  the  Revised  Statutes  of  the 

16  United  States,  Title  12,  Section  548,  United  States  Code. 

17  Sec.  247.     Section  23182.5  is  added  to  said  code,  to  read : 

18  23182.5.     The  tax  imposed  under  Section  23181.2  e*  23181.5 

19  upon  banks  is  in  lieu  of  all  other  taxes  and  licenses,  state, 

20  county  and  municipal  upon  the  said  banks  except  taxes  upon 

21  their  real  property. 

22  ^fiOr  348r     Section  23183.2  is  added:  te  saM  code,  te  read; 

23  23183.2.     A  ta«  is  hereby  imposed  fe^  the  calendar  yea* 

24  406&  a»d  fiseal  years  beginning  m  1965  upon  every  financial 

25  corporation  doing  business  within  the  lifiaits  e^  this  state  a«€t 

26  taxable  under  the  provisie^s  el  Action  46  ei  Article  XIII  el 

28  its  corporate  franchises  within   this   state,    according  te  e¥ 

29  measured  fey  its  »et  income,  «peft  the  basis  el  its  »et  i^^come 

30  lef  the  taxable  yea^  at  the  Fate  el  #  ^recnt.  A  financial 

31  eorporation  shall  ftet  fee  allewed:  the  efeet  p^evided  fey  Section 

32  gjO'X'^4  ftffftill&t'  1:116  xil'X  imp 080, Q'  Oy  T'lllS  SG€liO'ilT 

33  Sec.  249.     Section  23183.5  is  added  to  said  code,  to  read: 

34  23183.5.     An  annual  tax  is  hereby  imposed  for  each  taxable 

35  year,  beginning  with  the  calendar  year  1966  1965  and  fiscal 

36  years  beginning  in  1966  1965 ,  upon  every  financial  corpora- 

37  tion  doing  business  within  the  limits  of  this  state  and  taxable 

38  under  the  provisions  of  Section  16  of  Article  XIII  of  the  Con- 

39  stitution  of  this  state,  for  the  privilege  of  exercising  its  cor- 

40  porate  franchises  within  this  state,  according  to  or  measured 

41  by  its  net  income,  upon  the  basis  of  its  net  income  for  the 

42  taxable  year  at  the  rate  provided  under  Section  23186.5. 

43  Sec.  250.     Section  23184  of  said  code  is  amended  to  read : 

44  23184.     Financial  corporations  may  offset  against  the  fran- 

45  chise  tax  the  amounts  paid  during  the  yea?  p^eeedieg  the 

46  taxable  year  to  this  state  or  to  any  county,  city,  town,  or 

47  other  political  subdivisions  of  the  state  as  personal  property 

48  taxes,  or  as  license  fees  or  excise  taxes  for  the  following  privi- 

49  leges : 

50  (a)   Operating  as  personal  property  brokers  or  brokers  as 

51  defined  in  the  Personal  Property  Brokers  Act. 
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1  (b)   Operating  motor  vehicles  under  Part  5  of  this  division. 

2  (c)  Engaging  in  the  business  of  loaning  money,  advancing 

3  credit,  or  loaning  credit  or  arranging  for  the  loan  of  money  or 

4  advancing  of  credit  or  loaning  of  credit. 

5  (d)  Storing,  using  or  otherwise  consuming  in  this  state  of 

6  tangible  personal  property  by  savings  and  loan  associations. 

7  The  tax  on  a  financial  corporation  after  the  allowance  of 

8  offset  shall  not  be  less  than  6  percent  of  its  net  income  for 

9  the  taxable  year  nor  less  than  the  following  minimum  tax: 

10  (1)  In  the  case  of  financial  corporations,  other  than  credit 

11  unions  whose  gross  income  is  twenty  thousand  dollars  ($20,- 

12  000)  or  less,  one  hundred  dollars  ($100). 

13  (2)  In  the  case  of  credit  unions  whose  gross  income  is 

14  twenty  thousand  dollars  ($20,000)  or  less,  twenty-five  doUars 

15  ($25). 

16  Sec.  251.     Section  23185a  of  said  code  is  amended  to  read: 

17  23185a.     If  a  financial  corporation,  in  paying  the  tax  pro- 

18  vided  for  in.  this  chapter,  desires  to  claim  an  offset  in  the  com- 

19  putation   of  its   tax,   the   rat«   provided   in   Section   23186.6 

20  for  financial  corporations  shall  be  applied  to  the  offset  and  the 

21  amount  so  computed  shall  be  added  to  and  included  in  the  tax 

22  of  the  financial  corporation. 

23  Sec.  252.     Section  23185b  of  said  code  is  amended  to  read: 

24  23185b,     If  the  taxes  described  in  Section  23184  are  at  any 

25  time  refunded  to  any  taxpayer,  and  said  taxpayer  has;  been 

26  allowed  an  offset  under  Section  23184  for  such  taxes  against 

27  any  tax  imposed  under  this  chapter,  said  taxpayer  *hall  pay 

28  a  tax  not  subject  to  offset  in  an  amount  equivalent  to  any 

29  offset  which  has  been  allowed  against  any  tax  at  any  time 

30  imposed  under  this  chapter  on  account  of  such  refunded  taxes. 

31  Said  taxpayer  shall  report  such  taxes  in  its  return  for  the 

32  taxable  year  in  which  the  same  are  refunded.  The  tax  herein 

33  provided  for  shall  be  due  and  payable  in  one  amount  on  or 

34  before  the  due  date  for  filing  the  return.  The  provisions  of 

35  this  part  relating  to  delinquent  taxes  shall  be  applicable  to 

36  such  tax  if  it  is  not  paid  on  or  before  its  due  date. 

37  Sec.  253.     Section  23186.5  is  added  to  said  code,  to  rbad : 

38  23186.5.     The  rate  of  tax  on  banks  and  financial  corpora- 

39  tions,  beginning  with  the  calendar  year  1966  1965  and  fiscal 

40  years  beginning  in  1966,  1965,  and  ending  after  the  effective 

41  date  of  this  act,  shall  be  6  percent  plus  a  peitjentage  equal 

42  to  the  percentage  of  the  total  amount  of  net  income,  allocable 

43  to   this   state,    of   every   corporation   taxable   under    Section 

44  23151.5,  other  than  public  utilities  as  defined  in.  the  Public 

45  Utilities  Act,  for  the  next  preceding  calendar  year  or  fiscal 

46  years  ended  during  such  calendar  year,  required  to  be  paid  to 

47  this  state  or  its  political  subdivisiojis  by  such  corporations  as 

48  personal  property  taxes  during  the  preceding  calendar  year 

49  or  fiscal  years  ended  in  such  calendar  year ;  provided,  however, 

50  that  said  rate  of  tax  shall  not  exceed  10  percent.  The  percent- 

51  age  of  the  net  income  of  every  corporation  taxable  und6r  Sec- 

52  tion  23151.5,  other  than  public  utilities,  as  defined  in  the  Pub- 
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1  lie  Utilities  Act,  required  to  be  paid  to  this  state  or  its  political 

2  subdivisions  in  personal  property  taxes  shall  be  determined  by 

3  ascertaining  the  ratio  which  the  total  amount  of  such  personal 

4  property  taxes,  less  6  percent  thereof,  "bears  to  the  total  amount 

5  of  net.  income  of  such  corporations  allocable  to  California,  dn- 

6  creased  by  the  amount  of  such  personal  property  taxes ;  pro- 

7  vided,  however,  that  if  any  such  corporation  sustains  a  net 

8  loss  allocable  to  California  the  personal  property  taxes  re- 

9  quired  to  be  paid  by  such  corporation  to  this  state  or  its  polit- 

10  ical  subdivisions  during  the  preceding  calendar  year  or  fiscal 

11  years  ended  during  such  calendar  year  shall  be  considered  for 

12  the  purpose  of  determining  suqh  ratio  only  to  the  extent  which 

13  such  personal  property  taxes  exceed  such  net  loss  allocable  to 

14  California. 

15  SEC.  253.5.     Section  23186.7  is  added  to  said  code,  to  read: 

16  23186.7.     The  rate  of  tax  on  hanks  and  financial  corpora- 

17  tions,  beginning  with  the  calendar  year  1966  and  fiscal  years 

18  ended  in  1966  shall  i^  6  percent  plus  a  percentage  equal  to 

19  the  percentage  of  the  total  amount  of  net  income,  dllocable  to 

20  this  state,  of  every  corporation  taxable  uiider  Section  23151.5, 

21  other  than  public  utilities  as  defined  in  the  Public  Utilities 

22  Act,  for  the  calendar  year  or  fiscal  years  ended  during  such 

23  calendar  year,  required  to  be  paid  to  this  state  or  its  political 

24  subdivisions  by  such  corporations  as  personM  property  taxes 

25  during  the  calendar  year  or  fiscal  years  ended  in  s^ich  calendar 

26  year  J  provided,  however,  that  said  rate  of  tax  shall  not  exceed 

27  10  percent.  The  percentage  of  the  net  income  of  every  corpora- 

28  tion  taxable  under  Section  23151.5,  other  than  public  utilities, 

29  as  defined  in  the  Public  Utilities  Act,  required  to  be  paid  to 

30  this  state  or  its  political  subdivisions  in  personal  property 

31  taxes  shall  be  determined  by  ascertaining  the  ratio  which  the 

32  total  amount  of  such  personal  property  taxes,  less  6  percent 

33  thereof,  bears  to  the  total  am,ount  of  net  income  of  such  corpo- 

34  rations  allocable  to  California,  increased  by  the  amount  of  such 

35  personal  property  taxes;  provided,  however,  that  if  any  such 

36  corporation  sustains  a  net  loss  allocable  to  California  the  per- 

37  sonal  property  taxes  required  to  be  paid  by  such  corporation 

38  to  this  state  or  its  political  subdivisions  during  the  preced- 
ed ing  calendar  year  or  fiscal  years  ended  during  such  calendar 

40  year  shall  be  considered  for  the  purpose  of  determining  such 

41  ratio  only  to  the  extent  which  such  personal  property  taxes 

42  exceed  such  net  loss  allocable  to  California. 

43  Sec.  254.     Article  3.5  (commencing  with  Section  23201)  is 

44  added  to  Chapter  2  of  Part  11  of  Division  2  of  said  code,  to 

45  read : 

46  Article  3.5.     Credit  for  Prepaid  Tax 

47 

48  23201.     In  the  case  of  a  taxpayer  whose  tax  for  the  first 

49  taxable  year  in  which  it  did  business  in  the  state  was  computed 

50  under  Sections  23222  to  23224,  inclusive   (or  corresponding 

51  sections  of  prior  laws),  there  shall  be  allowed  as  a  credit 

52  against  the  tax  imposed  under  Chapter  2  according  to  or  meas- 
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1  ured  by  the  net  income  of  the  taxable  year  of  dissolution  or 

2  withdrawal,  an  amount  equal  to  the  amount  by  which  the  tax 

3  paid  for  the  first  taxable  year  whicTi  constituted  a  full  12 

4  months  of  doing  business  exceeded  the  minimum  tax  then  in 

5  effect. 

6  23202.     In  the  case  of  a  taxpayer,  which  has  been  a  trans- 

7  feree  in  a  reorganization  to  which  Sections  23251  to  23254,  in- 

8  elusive  (or  corresponding  sections  of  prior  laws),  were  appli- 

9  cable,  there  shall  be  allowed  as  a  credit  against  the  tax  imposed 

10  under  Chapter  2  according  to  or  measured  by  the  net  income 

11  of  the  taxable  year  of  dissolution  or  withdrawal,  an  amount 

12  equal  to  the  amount  by  which  any  tax  paid  by  prior  transferors 

13  or  by  the  transferee  as  a  transferor  under  Sections  23222  to 

14  23224,  inclusive  (or  corresponding  sections  of  prior  laws),  for 

15  the  first  taxable  year  of  the  transferors  which  constituted  a 

16  full  12  months  of  doing  business  exceeded  the  minimum  tax 

17  then  in  effect.  The  credit  allowable  under  this  section  shall  be 

18  in  addition  to  any  credit  which  may  be  allowable  to  the  tax- 

19  payer  under  Section  23201. 

20  23203.     The  credits  provided  by  Sections  23201  and  23202 

21  shall  be  allowable  only  upon  submission  by  the  taxpayer  of 

22  evidence  establishing  to  the  satisfaction  of  the  Franchise  Tax 

23  Board  the  amount  of  the  tax  paid  pursuant  to  Sections  23222 

24  to  23224,  inclusive  (or  corresponding  sections  of  prior  laws), 

25  and  with  respect  to  which  the  credit  is  claimed. 

26  Should  the  credits  allowable  to  a  taxpayer  under  Sections 

27  23201  and  23202  exceed  the  amount  of  tax  due  from  the  tax- 

28  payer  under  Chapter  2  for  the  taxable  year  of  dissolution  or 

29  withdrawal,  the  excess  of  the  credits  over  the  tax  shall  not  be 

30  deemed  an  overpayment  which  is  subject  to  refund  under  the 

31  provisions  of  Chapter  22. 

32  23204.     No  credit  shall  be  allowed  or  made  after  four  years 

33  from  the  last  day  prescribed  for  filing  the  return  for  the  tax- 

34  able  year  of  dissolution  or  withdrawal,  or  after  one  year  from 

35  the  date  of  the  overpayment,  whichever  period  expires  the 

36  later,   unless   before   the   expiration   of  such   period   a  claim 

37  therefor  is  filed  by  the  taxpayer. 

38  23205.     Notwithstanding  the  provisions  of  Sections  23201 

39  and  23202,  no  credit  shall  be  allowed  to  any  corporation  that 

40  discontinued  business  in  any  prior  year  and  did  not  dissolve 

41  or  withdraw  from  the  state,  but  resumed  doing  business  in 

42  any  succeeding  taxable  year  beginning  or  or  after  January  1, 

43  1965,  if  it  did  not  pay  a  tax  m.easured  by  the  net  income  of 

44  either  the  year  of  cessation  of  business  or  the  preceding  calen- 

45  dar  or  fiscal  year. 

46  Sec.  255.     Section  23301  of  said  code  is  amended  to  read : 

47  23301.     Except  for  the  purpose  of  amending  the  articles  of 

48  incorporation  to  set  forth  a  new  name,  the  corporate  powers, 

49  rights  and   privileges  of  a  domestic  taxpayer  shall   be  sus- 

50  pended,  and  the  exercise  of  the  corporate  powers,  rights  and 

51  privileges  of  a  foreign  taxpayer  in  this  state  shall  be  forfeited 

52  if  any  of  the  following  conditions  occur : 
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1  (a)   If  any  tax,  penalty  or  irlterest,  or  any  portion  thereof, 

2  which  is  due  and  payable  at  the  time  the  return  is  required  to 

3  be  filed,  is  not  paid  on  or  bel^ore  6  o'clock  p.m.  on  the  last  day 

4  of  the  12th  month  after  the  close  of  the  taxable  year ;  or 

5  (b)   If  any  tax,  penalty  or  interest,  or  any  portion  thereof, 

6  other  than  jeopardy  or  fraud  assessments,  due  and  payable 

7  upon  notice  and  demand  from  the  Franchise  Tax  Board,  is  not 

8  paid  on  or  before  6  o'clock  p.m.  qn  the  last  day  of  the  11th 

9  month  following  the  due  'date  of  said  tax ;  or 

10  (c)   If  any  jeopardy  or  fraud  assessment,  or  any  interest  or 

11  penalty  thereon,  is  not  paid  within  40  days  from  the  date  such 

12  tax,  penalty  and  interest  are  due  and  payable  upon  notice  and 

13  demand  from  the  Franchise  Tax  Board,  unless  the  bond  re- 

14  quired  by  Section  25761a  is  filed  to  stay  the  collection  of  said 

15  tax,  penalty  and  interest,  and  said  tax,  interest  and  penalty 

16  are  paid  within  60  days  after  notice  by  the  Franchise  Tax 

17  Board  on  the  taxpayer's  petition  for  reassessment. 

18  Sec.  256.     Section  23333  of  said  code  is  amended  to  read: 

19  23333.     For  the  calendar  year  i^^  1965  and  fiscal  years  be- 

20  ginning-  in  i8€^  1965  and  ending  after  the  effective  date  of  the 

21  amendments  to  this  section  enacted  at  the  1965  Regular  Session 

22  of  the  Legislature,  a  taxpayer  subject  to  Section  23186a  shall, 

23  if  it  dissolves  or  withdraws  prior  to  the  date  the  rate  is  deter- 

24  mined  under  Section  23186a,  pay  a  tax  at  the  maximum  rate 

25  prescribed  in  said  Section  23186.5 ;  if  the  rate  i§  subsequently 

26  determined  to  be  less  than  the  maximum  prescribed  in  See- 

27  tion  23186.5,  a  refund  shall,  within  thirty  (30)  days  of  such 

28  determination,  be  made  as  prescribed  in  Article  1  of  Chap- 

29  ter  22. 

80  Sec.  257.     Section  23361  of  said  code  is  amended  to  read: 

31  23361.     "Affiliated  group"  means  one  or  more  chains  of 

32  corporations  connected  through  stock  ownership  with  a  com- 

33  mon  parent  corporation  if  during  the  period  when  the  income 

34  was  accrued  or  realized  and  on  the  16th  day  of  the  first  month 

35  after  the  close  of  the  taxable  year — 

36  (a)  At  least  80  percent  of  the  stock  of  each  of  the  eorpora- 

37  tions,  except  the  common  parent  corporation,  is  owned  directly 

38  by  one  or  more  of  the  other  corporations ;  and 

39  (b)   The  common  parent  corporation  owns  directly  at  least 

40  80  percent  of 'the  stock  of  at  least  one  of  the  other  corpora- 

41  tions ;  and 

42  (c)   Each  of  the  corporations  is  either    (1)    a  corporation 

43  whose  principal  business  is  that  of  a  common  carrier  by  rail- 

44  road  or  (2)  a  corporation  the  assets  of  which  consist  princi- 

45  pally  of  stock  in  such  corporations  and  which  does  not  itself 

46  operate  a  business  other  than  that  of  a  common  carrier  by  rail- 

47  road.  For  the  purpose  of  determining  whether  the  principal 

48  business  of  a  corporation  is  that  of  a  common  carrier  by  rail- 

49  road,  if  a  common' carrier  by  railroad  has  leased  its  railroad 

50  properties  and  such  properties  are  operated  as  such  by  another 

51  common  carrier  by  railroad,  the  business  of  receiving  rents  for 
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1  such  railroad  properties  shall  be  considered  as  the  business  of 

2  a  common  carrier  by  railroad. 

3  Except  in  paragraph    (c)    "stock"  does  not  include  non- 

4  voting  stock  which  is  limited  and  preferred  as  to  dividends. 

5  Sec.  258.     Section  23362  of  said  code  is  amended  to  read : 

6  23362.     An  affiliated  group,  subject  to  the  provisions  of  this 

7  article,  shall  have  the  privilege  of  making  a  consolidated  re- 

8  turn  for  the  taxable  year  in  lieu  of  separate  return^.  The 

9  making  of  a  consolidated  return  shall  be  upon  the  condition 

10  that  all  the  corporations,  which  have  been  members  of  the 

11  affiliated  group  at  any  time  during  the  taxable  year  for  which 

12  the  return  is  made,  consent  to  all  regulations  under  Section 

13  23363  prescribed  prior  to  the  making  of  such  return  and  the 

14  making  of  a  consolidated  return  shall  be  considered  as  such 

15  consent.  In  the  case  of  a  corporation,  which  is  a  member  of 

16  the  affiliated  group  for  a  fractional'  part  of  the  taxable  year, 

17  the  consolidated  return  shall  include  the  income  of  such  cor- 

18  poration  for  such  part  of  the  taxable  year  as  it  is  a  member 

19  of  the  affiliated  group. 

20  Sec.  259.     Section  23501  of  said  code  is  amended  to  read: 

21  23501.     There  shall  be  imposed  upon  every  corporation  for 

22  each  taxable  year,  a  tax  at  the  rate  of  6  percent  upon  its 

23  net  income  derived  from  sources  within  this  state  on  or  after 

24  January  1,  1937,  other  than  income  for  any  period  for  which 

25  the  corporation  is  subject  to  taxation  under  Chapter  2  of  this 

26  part,  according  to  or  measured  by  its  net  income. 

27  Sec.  260.     Section  23505  is  added  to  said  code,  to  read : 

28  23505.     Where  a  corporation  formerly  subject  to  tax  under 

29  Chapter  2  becomes  subject  to  tax  under  Chapter  3,  the  tax  for 

30  the  period  prior  to  the  date  on  which  the  change  occurs  will  be 

31  assessed  under  Chapter  2,  and  the  tax  for  the  period  begin- 

32  ning  with  the  date  on  which  the  change  occurs  will  be  assessed 

33  under  Chapter  3. 

84  Sec.  261.     Section  23571  of  said  code  is  amended  to  read : 

35  2357i.     (a)   Except  for  the  purpose  of  amending  the  articles 

36  of  incorporation  to  set  forth  a  new  name,  the  corporate  powers, 

37  rights  and  privileges  of  a  domestic  taxpayer  shall  be  suspended 

38  and  shall  not  be  exercised  for  any  purpose  or  in  any  manner 

39  in  this  state : 

40  (1)   If  any  tax,  penalty  or  interest,  or  any  portion  thereof, 

41  which  is  due  and  payable  >at  the  time  the  return  is  required 

42  to  be  filed  is  not  paid  on  or  before  6  o'clock  p.m.  of  the  last 

43  day  of  the  12th  month  after  the  close  of  the  taxable  year;  or 

44  (2)   If  any  tax,  penalty  or  interest,  or  any  portion  thereof, 

45  other  than  jeopardy  or  fraud  assessments,  due  and  payable 

46  upon  notice  and  demand  from  the  Franchise  Tax  Board,  is-  not 

47  paid  on  or  before  6  o'clock  p.m.  on  the  last  day  of  the  11th 

48  month  following  the  due  date  of  said  tax ;  or 

49  (3)   If  any  jeopardy  or  fraud  assessment,  or  any  interest  or 

50  penalty  thereon,  is  not  paid  within  40  days  from  the  date  such 

51  tax,  penalty  and  interest  are  due  and  payable  upon  notice  and 

52  demand  from  the  Franchise  Tax  Board,  unless  the  bond  re- 
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1  quired  by  Section  25761a  is  filed  to  stay  the  collection  of  said 

2  tax,  penalty  and  interest,  and  said  tax,  interest  and  penalty 

3  are  paid  within  60  days  after  notice  by  the  Franchise  Tax 

4  Board  on  the  taxpayer's  petition  for  reassessment. 

5  (b)   Any  taxpayer  which  has  been  suspended  under  sub- 

6  section   (a),  may  be  revived  in  the  manner  provided  for  by 

7  Sections  23305  and  23305a. 

8  Sec.  262.     Section  23701n  of  said  code  is  amended  to  read : 

9  23701n.     (1)  A  trust   or   trusts   forming   part   of   a  plan 

10  providing  for  the   payment   of   supplemental  unemployment 

11  compensation  benefits,  if — 

12  (A)  Under  the  plan,  it  is  impossible,  at  any  time  prior  to 

13  the  satisfaction   of  all  liabilities  with  respect  to   employees 

14  under  the  plan,  for  any  part  of  the  corpus  or  income  to  be 

15  (within  the  taxable  year  or  thereafter)  used  for,  or  diverted 

16  to,  any  purpose  other  than  the  providing  of  supplemental  un- 

17  employment  compensation  benefits. 

18  (B)   Such  benefits  are  payable  to  employees  under  a  classi- 

19  fication  which  is  set  forth  in  t^e  plan  and  which  is  found  by 

20  the  Franchise  Tax  Board  not  to  be  discriminatory  in  favor  of 

21  employees  who  are  officers,  shareholders,  persons  whose  princi- 

22  pal  duties  consist  of  supervising  the  work  of  other  employees, 

23  or  highly  compensated  employees,  and 

24  (G)   Such  benefits  do  not  discriminate  in  favor  of  employees 

25  who  are  officers,  shareholders,  persons  whose  principal  duties 

26  consist  of  supervising  the  work  of  other  employees,  or  highly 

27  compensated  employees.  A  plan  shall  not  be  considered  dis- 

28  criminatory  within  the  meaning  of  this  clause  merely  because 

29  the  benefits  received  under  the  plan  bear  a  uniform  relation- 

30  ship  to  the  total  compensation,  or  the  basic  or  regular  rate 

31  of  compensation,  of  the  employees  covered  by  the  plan. 

32  (2)   In  determining  whether  a  plan  meets  the  requirements 

33  of  subparagraph  (1),  any  benefits  provided  under  any  other 

34  plan  shall  not  be  taken  into  consideration,  except  that  a  plan 

35  shall  not  be  considered  discriminatory-r- 

36  (A)  Merely  because  the  benefits  under  the  plan  which  are 

37  first  determined  in  a  nondiscriminatory  manner  within  the 

38  meaning  of  subparagraph  (1)  are  then  reduced  by  any  sick, 

39  accident,    or    unemployment    compensation    benefits    received 

40  under  state  or  federal  law  (or  reduced  by  a  portion  of  such 

41  benefits  if  determined  in  a  nondiscriminatory  manner),  or 

42  (B)  Merely  because  the  plan  provides  only  for  employees 

43  who  are  not  eligible  to  receive  sick,  accident,  or  unemploy- 

44  ment  compensation  benefits  under  state  or  federal  law  the 

45  same  benefits  (or  a  portion  of  such  benefits  if  determined  in 

46  a   nondiscriminatory  manner)    which  such   employees  would 

47  receive  under  such  laws  if  such  employees  were  eligible  for 

48  such  benefits,  or 

49  (C)  Merely  because  the  plan  provides  only  for  employees 

50  who  are  not  eligible  under  another  plan  (which  meets  the  re- 

51  quirements  of  subparagraph  (1))  of  supplemental  unemploy- 

52  ment  compensation  benefits  provided  wholly  by  the  employer 
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1  the  same  benefits  (or  a  portion  of  such  benefits  if  determined 

2  in  a  nondiscriminatory  manner)  which  such  employees  would 

3  receive  under  such  other  plan  if  such  employees  were  eligible 

4  under  such  other  plan,  but  only  if  the  employees  were  eligible 

5  under  both  plans  would  make  a  classification  which  would  be 

6  nondiscriminatory  within  the  meaning  of  subparagraph   (1). 

7  (3)  A  plan  shall  be  considered  to  m^et  the  requirements  of 

8  subparagraph  (1)  during  the  whole  of  any  year  of  the  plan 

9  if  on  one  day  in  each  quarter  it  satisfies  such  requirements. 

10  (4)   The  term  "supplemental  unemployment  compensation 

11  benefits"  means  only — 

12  (A)  Benefits  which  are  paid  to  an  employee  because  of  hia 

13  involuntary  separation  from  the  employment  of  the  employer 

14  (whether  or  not  such  separation  is  temporary)  resulting  di- 

15  rectly  from  a  reduction  in  force,  the  discontinuance  of  a  plant 

16  or  operation,  or  other  similar  conditions,  and 

17  (B)   Sick  and  accident  benefits  subordinate  to  the  benefits 

18  described  in  clause  (A). 

19  (5)   Exemption  shall  not  be  denied  under  this  article  to 

20  any  organization  entitled  to  such  exemption  as  an  association 

21  described  in  Section  237011  merely  because  such  organization 

22  provides   for    the    payment    of    supplemental    unemployment 

23  benefits  (as  defined  in  subparagraph  (4)  (A)). 

24  Sec.  263.     Section  23701o  is  added  to  said  code,  to  read: 

25  23701o.  A  trust  or  plan  which  meets  the  requirements  of 

26  Public  Law  87-792,  76  U.S.  Stats.  809,  approved  October  10, 

27  1962  (The  Self -Employed  Individuals  Tax  Retirement  Bill  of 

28  1962),  but  only  if  such  trust  or  plan  is  not  exempt  from  tax- 

29  ation  under  Section  17631. 

30  Sec.  264.     Section  23731  of  said  code  is  amended  to  read : 

31  23731.     Every   organization    described    in    Section    23731a 

32  shall  be  subject  to  the  tax  imposed  under  Chapter  2  or  Chapter 

33  3  upon  its  '^Article  2"  net  income  as  defined  in  Section  23731b. 

34  Sec.  265.     Section  23734a  of  said  code  is  amended  to  read : 

35  23734a.     If  a  publishing  business  carried  on  by  an  organiza- 

36  tion   during  an   annual   accounting  period  beginning   before 

37  January  1,  1954,  is,  without  regard  to  this  sentence,  an  unre- 

38  lated  trade  or  business,  but  before  the  beginning  of  the  third 

39  succeeding  annual  accounting  period  the  business  is  carried  on 

40  by  it  (or  by  a  successor  who  acquired  such  business  in  a  liqui- 

41  dation   which   would    constitute    a   tax-free    exchange    under 

42  Section  24502)   in  such  manner  that  the  conduct  thereof  is 

43  substantially  related  to  the  exercise  or  performance  by  such 

44  organization   (ot  such  successor)   of  its  educational  or  other 

45  purpose  or  function  described  in  Section  23701d,  such  pub- 

46  lishing  business  shalLnot  be  considered,  for  the  taxable  year, 

47  as  an  unrelated  trade  or  business. 

48  Sec.  266.     Section  23736.3  of  said  code  is  amended  to  read: 

49  23736.3.     An  organization  described  in  Section  23701n  or 

50  Section  23701d,  except  as  specified  in  Section  23736,  shall  be 

51  denied  exemption  under  Section  23736.2  only  for  taxable  years 

52  subsequent  to  the  taxable  years  during  which  it  is  notified  by 
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1  the  Franchise  Tax  Board  that  it  has  engaged  in  a  prohibited 

2  transaction,  unless  such  organization  entered  into  such  pro- 

3  hibited  transaction  with  the  purpose  of  diverting  corpus  or 

4  income  of  the  organization  from  its  exempt  purposes,  and  such 

5  transaction  involved  a  substantial  part  of  the  corpus  or  income 

6  of  such  organization. 

7  Sec.  267.     Section  23736.4  of  said  code  is  amended  to  read : 

8  23736.4.     Any  organization  denied  exemption  under  Section 

9  23701d  or  Section  23701n  by  reason  of  the  provisions  of  Sec- 

10  tion  23736.2  with  respect  to  any  taxable  year  following  the 

11  taxable  year  in  which  notice  of  denial  of  exemption  was  re- 

12  ceived,  may,  under  regulations  prescribed  by  the  Franchise 

13  Tax  Board,  file  claim  for  exemption,  and  if  the  Franchise  Tax 

14  Board    pursuant   to   such   regulations,   is  satisfied   that   such 

15  organizations  will  not  knowingly  again  engage  in  a  prohibited 

16  transaction,  such  organization  shall  be  exempt  with  respect  to 

17  taxable  years  subsequent  to  the  year  in  which  such  claim  is 

18  filed. 

19^  Sec.  268.     Section  23771  of  said  code  is  amended  to  read : 

20  23771.     Every  organization,  otherwise  exempt  under  Article 

21  1  of  this  chapter,  but  having  income  of  the  character   de- 

22  scribed  in  Article  2,  shall  file  a  return,  verified  by  an  execu- 

23  tive  officer  under  penalties  of  perjury  in  the  form  prescribed 

24  by  the  Franchise  Tax  Board,  within  2  months  and  15  days 

25  of  the  close  of  the  taxable  year,  reporting  its  income  from 

26  such  activities  and  shall  pay  a  tax  of  6  percent  on  its  Article 

27  2  net  income  as  defined  in  Section  23731b. 

28  Sec.  269.     Section  23772  of  said  code  is  amended  to  read : 

29  23772.     Every  organization  exempt  under  Article  1  except : 

30  (a)  A  religious  organization  exempt  under  Section  23701d; 

31  (b)   An    educational    organization    exempt    under    Section 

32  23701d,  if  such  organization  normally  maintains   a   regular 

33  faculty  and  curriculum  and  normally  has  a  regularly  organ- 

34  ized  body  of  pupils  or  students  in  attendance  at  the  place 

35  where  its  educational  activities  are  regularly  carried  on ;  or 

36  (c)   A  charitable  organization,  or  an  organization  for  the 

37  prevention  of  cruelty  to  children  or  animals,  exempt  under 

38  Section  23701d,  if  such  organization  is  supported,  in  whole  or 

39  in  part,  by  funds  contributed  by  the  United  States  or  any 

40  state   or  political   subdivision  thereof,   or   is   primarily   sup- 

41  ported  by  contributions  of  the  general  public;  or 

42  (d)   An  organizatio^^exempt  under  Section  23701d,  if  such 

43  organization  is  operated,  supervised,  or  controlled  by  or  in 

44  connection  with  a  religious  organization  described  in  subsec- 

45  tion  (a)  ;  or 

46  (e)  An  organization  exempt  solely  under  Section  23701b, 

47  shall  file  an  annual  return  with  the  Franchise  Tax  Board  on 

48  or  before  the  15th  day  of  the  fifth  full  calendar  month  fol- 

49  lowing  the  close  of  the  taxable  year  setting  forth — 

50  (1)   Its  gross  receipts  for  the  year, 

51  (2)   Its  expenses  attributable  to  such  income  and  incurred 

52  within  the  year, 
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1  (3)   Its  disbursement  within  the  yed.r  for  the  purpose  for 

2  which  it  is  exempt, 

3  (4)   Its  accumulation  of  income  within  the  year, 

4  (5)  Its  aggregate  accumulations  of  income  at  the  beginning 

5  of  the  year, 

6  (6)   Its  disbursements  out  of  principal  in  the  current  and 

7  prior  years  for  the  purposes  for  which  it  is  exempt, 

8  (7)  A  balance  sheet  showing  its  assets,  liabilities  and  net 

9  worth  as  of  the  beginning  of  such  year,  and 

10  (8)   Such  other  information  as  the  Franchise  Tax  Board 

11  may  by  regulation  prescribe. 

12  (f)  Any  organization  exempt  from  taxes  under  Article  1 

13  (commencing  at  Section  23701)  of  Chapter  4  of  this  part  shall 

14  "pay  the  minimum  tax  provided  for  by  Section  23153  for  any 

15  year  or  years  for  which  it  fails  to  file,  on  or  before  the  due 

16  date,  the  annual  return  required  by  this  section. 

17  Sec.  270.     Section  24273  of  said  code  is  amended  to  read: 

18  24273.     (a)  Amounts  received  as  loans  from  the  Commodity 

19  Credit  Corporation  shall, -at  the  election  of  the  taxpayer,  be 

20  considered  as  income  and  shall  be  included  in  gross  income  for 

21  the  taxable  year  in  which  received. 

22  (b)   If  ^  taxpayer  exercises  the  election  provided  for  in  sub- 

23  section  (a)  for  any  taxable  year,  then  the  method  of  computing 

24  income  so  adopted  shall  be  adhered  to  with  respect  to  all  subse- 

25  quenl  taxable  years  unless  with  the  approval  of  the  Franchise 

26  Tax  Board  a  change  to  a  different  method  is  authorized. 

27  Sec.  271.     Section  24273.5  of  said  code  is  amended  to  read : 

28  24273.5.     (a)  Noncash  patronage  allocations  from  farmers' 

29  cooperative  and  mutual  associations  (whether  paid  in  capital 

30  stock,  revolving  fund  certificates,  retain  certificates,  certificates 

31  of  indebtedness,  letters  of  advice  or  in  some  other  manner  that 

32  discloses  the  dollar  amount  of  such  noncash  patronage  alloca- 

33  tions)  may,  at  the  election  of  the  taxpayer,  be  considered  as 

34  income  and  included  in  gross  income  for  the  taxable  year  in 

35  which  received. 

36  (b)  If  a  taxpayer  exercises  the  election  provided  for  in  sub- 

37  division  (a),  the  amount  included  in  gross  income  shall  be  the 

38  face  amount  of  such  allocations. 

39  (c)   If  a  taxpayer  elects  to  exclude  noncash  patronage  allo- 

40  cations   from   gross   income    for   the   taxable   year   in   which 

41  received,  such  allocations  shall  be  included  in  gross  income  in 

42  the  year  that  they  are  redeemed  or  realized  upon. 

43  (d)   If  a  taxpayer  exercises  the  election  provided  for  in  sub- 

44  division  (c),  the  face  amount  of  such  noncash  patronage  allo- 

45  cations  shall  be  disclosed  i)\  the  return  made  for  the  taxable 

46  year  in  which  such  noncash  patronage  allocations  were  re- 

47  ceived. 

48  (e)   If  a  taxpayer  exercises  the  election  provided  for  in  sub- 

49  division  (a)  or  (c)  for  any  taxable  year,  then  the  method  of 

50  computing  income  so  adopted  shall  be  adhered  to  with  respect 

51  to  all  subsequent  taxable  years  unless  with  the  approval  of  the 
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1  Franchise  Tax  Board  a  change  to  a  different  method  is  au- 

2  thorized. 

3  (f )   If  a  taxpayer  has  made  the  election  provided  for  in  sub- 

4  divisio'n  (c),  then  (1)  the  statutory  period  for  the  assessment 

5  of  a  deficiency  for  any  taxable  year  in  which  the  amount  of 

6  any  noncash  patronage  allocations  are  realized  shall  not  expire 

7  prior  to  the  expiration  of  four  years  from  the  date  the  Fran- 

8  chise  Tax  Board  is  notified  by  the  taxpayer  (in  such  manner 

9  as  the  Franchise  Tax  Board  may  by  regulation  prescribe)  of 

10  the  realization  of  gain  on  such  allocations;  and  (2)  such  defi- 

11  ciency  may  be  assessed  prior  to  the  expiration  of  such  four- 

12  year  period,  notwithstanding  the  provisions  of  Section  25663 

13  or  the  provisions  of  any  other  law  or  rule  Of  law  which  would 

14  otherwise  prevent  such  assessment. 

15  Sec.  272.     Section  24307  of  said  code  is  amended  to  read : 

16  24307.     (a)  No  amount  shall  be  included  in  gross  income 

17  by  reason  of  the  discharge,  in  whole  or  in  part,  within  the  tax- 

18  able  year,  of  any  indebtedness  for  which  the  taxpayer  is  liable, 

19  or  subject  to  which  the  taxpayer  holds  property,  if — 

20  (1)   The  indebtedness  was  incurred  or  assumed-^ 

21  (A)  By  a  corporation ;  or 

22  (B)  By  an  individjial  in  connection  with  property  used  in 

23  his  trade  or  business;  and 

24  (2)   Such  taxpayer  makes  and  files  a  consent  to  the  regula- 

25  tions  prescribed  under  Section  24918  (relating  to  adjustment 

26  of  basis)  then  in  effect  at  such  time  and  in  such  manner  as  the 

27  Franchise  Tax  Board  by  regulations  prescribes. 

28  In  such  case,  the  amount  of  any  income  of  such  taxpayer 

29  attributable  to  any  unamortized  premium  (computed  as  of  the 

30  first  day  of  the  taxable  year  in  which  such  discharge  occurred) 
31,  with  respect  to  such  indebtedness  shall  not  be  included  in  gross 

32  income,  and  the  amount  of  the  deduction  attributable  to  any 

33  unamortized  discount  (computed  as  of  the  first  day  of  the  tax- 

34  able  year  in  which  such  discharge  occurred)  with  respect  to 

35  such  indebtedness-  shall  not  be  allowed  as  a  deduction. 

36  (b)   No  amount  shall  be  included  in  gross  income  by  reason 

37  of  the  discharge,  cancellation,  or  modification,  in  whole  or  in 

38  part,  within  the  taxable  year,  of  any  indebtedness  of  a  railroad 

39  corporation,  as  defined  in  Section  77  (m)  of  the  Bankruptcy 

40  Act  (11  U.S.C.  205  (m)),  if  such  discharge,  cancellation,  or 

41  modification  is  effected  pursuant  to  an  order  of  a  court  in  a 

42  receivership  proceeding  or  in  a  proceeding  under  Section  77 

43  of  the  Bankruptcy  Act  commenced  before  January  1,  1961. 

44  In  such  eases,  the  amount  of  any  income  of  the  taxpayer  attrib- 

45  utable  to  any  unamortized  premium  (computed  as  of  the  first 

46  day  of  the  taxable  year  in  which  such  discharge  occurred) 

47  with  respect  to  such  indebtedness  shall  not  be  included  in  gross 

48  income,  and  the  amount  of  the  deduction  attributable  to  any 

49  unamortized  discount  (computed  as  of  the  first  day  of  the  tax- 

50  able  year  in  which  such  discharge  occurred)  with  respect  to 

51  such  indebtedness  shall  not  be  allowed  as  a  deduction.  Subsec- 
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1  tion  (a)  of  this  section  shall  not  apply  with  respect  to  any 

2  discharge  of  indebtedness  to  which  this  subsection  applies. 

3  Sec.  273.     Section  24310  of  said  code  is  amended  to  read : 

4  24310.     (a)   Gross  income  does  not  include  incofne  attrib- 

5  utable  to  the  recovery  during  the  taxable  year  of  a  bad  debt, 

6  prior  tax,  or  delinquency  amount,  to  the  extent  of  the  amount 

7  of  the  recovery  exclusion  with  respect  to  such  debt,  tax,  or 

8  amount. 

9  (b)   For  purposes  of  subsection  (a)  — 

10  (1)   The  term  "bad  debt"  means  a  debt  on  account  of  the 

11  worthlessness  or  partial  worthlessness  of  which  a  deduction 

12  was  allowed  for  a  prior  year. 

13  (2)   The  term  "prior  tax"  means  a  tax  on  account  of  which 

14  a  deduction  or  credit  was  allowed  for  a  prior  year. 

15  (3)   The  term  "delinquency  amount"  means  an  amount  paid 

16  or  accrued  on  account  of  which  a  deduction  or  credit  was 

17  allowed  for  a  prior  year  and  which  is  attributable  to  failure  to 

18  file  return  with  respect  to  a  tax,  or  pay  a  tax,  within  the  time 

19  required  by  the  law  under  which  the  tax  is  imposed,  or  to 

20  failure  to  file  return  with  respect  to  a  tax  or  pay  a  tax. 

21  (4)   The  term  "recovery  exclusion,"  with  respect  to  a  bad 

22  debt,  prior  tax,  or  delinquency  amount,  means  the  amount, 

23  determined  in  accordance  with  regulations  prescribed  by  the 

24  Franchise  Tax  Board,  of  the  deductions  or  credits  allowed,  on 

25  account  of  such  bad  debt,  prior  tax,  or  delinquency  amount, 

26  which  did  not  result  in  a  reduction  of  the  taxpayer's  tax  under 

27  this  part  or  corresponding  provisions  of  prior  tax  laws,  re- 

28  duced  by  the  amount  excludable  in  previous  annual  accounting 

29  periods  with  respect  to  such  debt,  tax  or  amount  under  this 

30  section. 

31  Sec.  274.     Section  24343  of  said  code  is  amended  to  read : 

32  24343.     (a)   There  shall  be  allowed  as  a  deduction  all  the 

33  ordinary  and  necessary  expenses  paid  or  incurred  during  the 

34  taxable  year  in  carrying  on  any  trade  or  business,  including — 

35  (1)   A  reasonable  allowance  for  salaries  or  other  compensa- 

36  tion  for  personal  services  actually  rendered ;  and 

37  (2)   Rentals  or  other  payments  required  to  be  made  as  a 

38  condition  to  the  continued  use  or  possession,  for  purposes  of 

39  the  trade  or  business,  of  property  to  which  the  taxpayer  has 

40  not  taken  or  is  not  taking  title  or  in  which  it  has  no  equity, 

41  (b)   No  deduction  shall  be  allowed  under  subsection  (a)  for 

42  any  expenses  paid  or  incurred  if  the  payment  thereof  is  made, 

43  directly  or  indirectlj^  to  an  official  or  employee  of  a  foreign 

44  country,  and  if  the  making  of  the  pajTuent  would  be  unlawful 

45  under  the  laws  of  the  United  States  if  such  laws  were  ap- 

46  plicable  to  such  payment  and  to  such  official  or  employee. 

47  (c)   No  deduction  shall  be  allowed  under  subsection  (a)  for 

48  any  contribution  or  gift  which  would  be  allowable  as  a  de- 

49  duction  under  Section  24357  were  it  not  for  the  percentage 

50  limitations,  or  the  requirements  as  to  the  time  of  payment,  set 

51  forth  in  Sections  24357  and  24358. 
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1  (d)   For  purposes  of  this  part,  whenever  the  amount  of 

2  capital  contributions  evidenced  by  a  share  of  stock  issued  pur- 

3  suant  to  Section  303   (c)   pf  the  Federal  National  Mortgage 

4  Association  Charter  Act  (12  U.S.C,  Section  1718)  exceeds  the 

5  fair  marlvct  value  of  the  stock  as  of  the  issue  date  of  such  stock, 

6  the  initial  holder  of  the  stock  shall  treat  the  excess  as  ordinary 

7  and  necessary  expenses  paid  or  incurred  during  the  taxable 

8  year  in  carrving  on  a  trade  or  business. 

9  Sec.  275."   Section  24344  of  said  code  is  amended  to  read : 

10  24344.     (a)   Except  as  limited  by  subsection  (b),  there  shall 

11  be  allowed  as  a  deduction  all  interest  paid  or  accrued  during 

12  the  taxable  year  on  indebtedness  of  the  taxpayer. 

13  (b)  If  income  of  the  taxpayer  is  determined  by  the  alloca- 

14  tion  formula  contained  in  Section  25101,  the  interest  deducti- 

15  ble  shall  be  an  amount  equal  to  interest  income  subject  to 
IG     allocation  by  formula,  plus  the  amount,  if  any,  by  which  the 

17  balance  of  interest  expense  exceeds  interest  and  dividend  in- 

18  come    (except  dividends  deductible  under  the  provisions   of 

19  Section  24402)  not  subject  to  allocation  by  formula.  Interest 

20  expense  not  included  in  the  preceding  sentence  shall  be  di- 

21  rectly  offset  against  interest  and  dividend  income  (except  divi- 

22  dends  deductible  under  the  provisions  of  Section  24402)  not 

23  subject  to  allocation  by  formula. 

24  Sec.  276.     Section  24345  of  said  code  is  amended  to  read : 

25  24345.     There  shall  be  allowed  as  a  deduction — 

26  (a)   Taxes  or  licenses  paid  or  accrued  during  the  taxable 

27  year  except : 

28  (1)   Taxes  paid  to  the  state  under  this  part. 

29  (2)   Taxes  on  or  according  to  or  measured  by  income  or 

30  profits  paid  or  accrued  within  the  taxable  year  imposed  by  the 

31  authority  of      i 

32  (A)  The  government  of  the  United  States  or  any  foreign 

33  country ;  or 

34  (B)  Any  st^te,  territory,  county,  school  district,  munici- 

35  pality,  or  other  taxing  subdivision  of  any  state  or  territory, 

36  (3)   Taxes  assessed  against  local  benefits  of  a  kind  tending 

37  to  increase  the  value  of  the  property  assessed,  but  this  does  not 

38  exclude  the  allowance  as  a  deduction  of  so  much  of  the  taxes 

39  assessed  against  local  benefits  as  is  properly  allocable  to  main- 

40  tenance  or  interest  charges.  Nor  does  this  exclude  the  allow- 

41  ance  of  any  irrigation  or  other  water  district  taxes  or  assess- 

42  ments  which  are  levied  for  the  payment  of  the  principal  of 

43  any  improvement  or  other  bonds  for  which  a  general  assess- 

44  ment  on  all  lands  within  the  district  is  levied  as  distinguished 

45  from  a  special  assessment  levied  on  part  of  the  area  within 

46  the  district. 

47  (4)  Federal  stamp  taxes  (not  described  in  subsections  (a) 

48  2  or   (3)  ;  but  this  subsection  shall  not  prevent  such  taxes 

49  from  being  deducted  under  Section  24343  (relating  to  trade 

50  or  business  expenses). 
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1  (b)    (1)   In  this  subsection,  "retail  sales  tax"  means  a  tax 

2  imposed  by  any  state,  territory,  district,  or  possession  of  the 

3  United  States,  or  any  political  subdivision  thereof,  upon  per- 

4  sons  engaged  in : 

5  (A)   Selling  tangible  personal  property  at  retail,  which  is 

6  measured  by  the  gross  sales  price  or  the  gross  receipts  from 

7  the  sale  or  which  is  a  stated  sum  per  unit  of  the  property  sold. 

8  (B)  Furnishing  services  at  retail,  which  is  measured  by  the 

9  gross  receipts  for  furnishing  the  services. 

10  (2)  If  the  amount  of  a  retail  sales  tax  is  separately  stated, 

11  to  the  extent  that  the  amount  so  stated  is  paid  by  the  purchaser 

12  (otherwise  than  in  connection  with  the  purchaser's  trade  or 

13  business)  the  amount  shall  be  allowed  as  a  deduction  in  com- 

14  puting  the  net  income  of  the  purchaser  as  if  the  amount  were 

15  a  tax  imposed  upon  and  paid  by  the  purchaser. 

16  Sec.  277.     Section  24346  of  said  code  is  amended  to  read : 

17  24346.     (a)  For  purposes  of  Section  24345(a),  if  real  prop- 

18  erty  is  sold  during  any  real  property  tax  year,  then — 

19  (1)   So  much  of  the  real  property  tax  as  is  properly  allocable 

20  to  that  part  of  such  year  which  ends  on  the  day  before  the 

21  date  of  the  sale  shall  be  treated  as  a  tax  imposed  on  the 

22  seller ;  and 

23  (2)  So  much  of  such  tax  as  is  properly  allocable  to  that 

24  part  of  such  year  which  begins  on  the  date  of  the  sale  shall  be 

25  treated  as  a  tax  imposed  on  the  purchaser. 

26  (b)    (1)  In  the  case  of  any  sale  of  real  property ;  if — 

27  (A)  A  bank  or  corporation  may  not,  by  reason  of  its 

28  method  of  accounting,  deduct  any  amount  for  taxes  unless 

29  paid ;  and 

30  (B)  The  other  party  to  the  sale  is  (under  the  law  impos- 

31  ing  the  real  property  tax)  liable  for  the  real  property  tax 

32  for  the  real  property  tax  year; 

33  then  for  purposes  of  Section  24345(a)  the  bank  or  corporation 

34  shall  be  treated  as  having  paid,  on  the -date  of  the  sale,  so  much 

35  of  such  tax  as,  under  subsection  (a),  is  treated  as  imposed  on 

36  the  bank  or  corporation.  For  purposes  of  the  preceding  sen- 

37  tence,  if  neither  party  is  liable  for  the  tax,  then  the  party 

38  holding  the  property  at  the  time  the  tax  becomes  a  lien  on  the 

39  property  shall  be  considered  liable  for  the  real  property  tax 

40  for  the  real  property  tax  year. 

41  (2)   Subsection  (a)  shall  apply  to  annual  accounting  periods 

42  beginning  after  December  31,  1960,  but  only  in  the  case  of 

43  sales  after  December  31,  1960. 

44  (3)   Subsection  (a)  shall  not  apply  to  any  real  property  tax, 

45  to  the  extent  that  such  tax  was  allowable  as  a  deduction  under 

46  the  Bank  and  Corporation  Tax  Law  of  1954  to  the  seller  for 

47  an  annual  accounting  period  which  began  before  January  1, 

48  1961. 

49  (4)   In  the  case  of  any  sale  of  real  property,  if  the  bank  or 

50  corporation's  net  income  for  the  taxable  year  during  which 

51  the  sale  occurs  is  computed  under  an  accrual  method  of  ac- 

52  counting,  and  if  no  election  under  Section  24681(b)    (relat- 
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1  ing  to  the  accrual  of  real  property  taxes)  applies,  then,  for  pur- 

2  poses  of  Section  24345(a),  that  portion  of  such  tax  which— 

3  (A)   Is  treated,  under  subsection    (a),  as  imposed  on  the 

4  bank  or  corporation ;  and 

5  (B)  May  not,  by  reason  of  the  bank  or  corporation's  method 

6  of  accounting,  be  deducted  by  the  bank  or  corporation  for  any 

7  taxable  year,  shall  be  treated  as  having  accrued  on  the  date  of 

8  the  sale. 

9  Sec.  278.     Section  24347  of  said  code  is  amended  to  read: 

10  24347.     (a)   There  shall  be  allowed  as  a  deduction  any  loss 

11  sustained  during  the  taxable  year  and  not  compensated  for  by 

12  insurance  or  otherwise. 

13  (b)   For  purposes  of  subsection    (a),  the  basis  for  deter- 

14  mining  the  amount  of  the  deduction  for  any  loss  shall  be  the 

15  adjusted  basis  provided  in  Section  24911  for  determining  the 

16  loss  from  the  sale  or  other  disposition  of  property. 

17  (c)   For  purposes  of  subsection  (a),  any  loss  arising  from 

18  theft  shall  be  treated  as  sustained  during  the  taxable  year  in 

19  which  the  taxpayer  discovers  such  loss. 

20  (d)   If  any  security  becomes  worthless  during  the  taxable 

21  year,  the  loss  resulting  therefrom  shall,  for  purposes  of  this 

22  part,  be  treated  as  a  loss  from  its  sale  or  exchange,  on  the  last 

23  day  of  the  taxable  year. 

24  Sec.  279.     Section  24348  of  said  code  is  amended  to  read: 

25  24348.     There  shall  be  allowed  as  a  deduction  debts  which 

26  become  worthless  within  the  taxable  year.;  or,  in  the  discretion 

27  of  the  Franchise  Tax  Board,  a  reasonable  addition  to  a  reserve 

28  for  bad  debts.  When  satisfied  that  a  debt  is  recoverable  i»  ^art 

29  eftljr  only  in  part  the  Franchise  Tax  Board  may  allow  such 

30  debt,  in  an  amount  not  in  excess  of  the  part  charged  off  within 

31  the  taxable  year,  as  a  deduction;  provided,  however,  that  if  a 

32  debt  was  actually  worthless  prior  to  January  1,  1943,  but  was 

33  not  ascertained  to  be  worthless  and  charged  off  prior  to  sai4 

34  date,  a  deduction  may  be  taken  therefor  during  the  first  annual 

35  accounting  period  ending  after  December  31,  1942 ;  and,  pro- 

36  vided,  that  if  a  portion  of  a  debt  is  claimed  and  allowed  as  a 

37  deduction  in  any  year  no  deduction  shall  be  allowed  in  any 

38  subsequent  year  for  any  portion  of  the  debt  which  in  any  prior 

39  year  was  charged  off,  regardless  of  whether  claimed  as  a  deduc- 

40  tion  in  such  prior  year. 

41  Sec.  280.     Seiition  24349  of  said  code  is  amended  to  read : 

42  24349.     (a)   There  shall  be  allowed  as  a  depreciation  deduc- 

43  tion  a  reasonable  allowance  for  the  exhaustion,  wear  and  tear 

44  (including  a  reasonable  allowance  for  obsolescence)  — 

45  (1)   Of  property  used  in  the  trade  or  business;  or 

46  (2)   Of  property  held  for  the  pi*oduction  of  income. 

47  (b)   For  annual  accounting  periods  ending  after  December 

48  31,  1958,  the  term  "reasonable  allowance"  as  used  in  pubsec- 

49  tion  (a)  shall  include  (but  shall  not  be  limited  to)  an  allow- 

50  ance  computed  in  accordance  with  regulations  prescribed  by 

51  the  Franchise  Tax  Board,  under  any  of  the  following  methods : 

52  (1)   The  straight  line  method ; 
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J  (2)   The  declining?  balance  method,  -using  a  rate  not  exceed- 

2  ing  twice  the  rate  which  would  have  .been  used  had  the  annual 

3  allowance  been  computed  under  the  method  described  in  para- 

4  graph  (1) ; 

5  (3)  The  sum  of  the  years-digits  method;  and 

6  (4)   Any  other  consistent  method  productive  of  an  annual 

7  allowance  which,  when  added  to  all  allowances  for  the  period 

8  commencing  with  the  taxpayer's  nse  of  the  property  and  in- 

9  eluding  the  taxable  year,  does  not,  during  the  first  two-thirds 

10  of  the  useful  life  of  the  property,  exceed  the  total  of  such 

11  allowances  which  would  have  been  used  had  such  allowances 

12  been  computed  under  the  method  described  in  paragraph  (2). 

13  Nothing  in  this  subsection  shall  be  construed  to  limit  or 

14  reduce  an  allowance  otherwise  allowable  under  subsection  (a). 

15  Sec.  281.     Section  24351  of  said  code  is  amended  to  read: 

16  24351.     Where,  under  regulations  prescribed  by  the  Fran- 

17  chise  Tax  Board,  the  taxpayer  and  the  Franchise  Tax  Board 

18  have,  after  the  date  of  enactment  of  this  section,  entered  into 

19  an  agreement  in  writing  specifically  dealing  with  the  useful 

20  life  and  rate  of  depreciation  of  any  property,  the  rate  so 

21  agreed  upon  shall  be  binding  on  both  the  taxpayer  and  the 

22  Franchise  Tax  Board  in  the  absence  of  facts  or  circumstances 

23  not  taken  into  consideration  in  the  adoption  of  such  agree- 

24  ment.  The  responsibility  of  establishing  the  existence  of  such 

25  facts  and  circumstances  shall  rest  with  the  party  initiating 

26  the  modification.  Any  change  in  the  agreed  rate  and  useful  life 

27  specified  in  the  agreement  shall  not  be  effective  for  taxable 

28  years  -  before  the  taxable  year  in  which  notice  in  writing  by 

29  certified  mail  or  registered  mail  is  served  by  the  party  to  the 

30  agreement  initiating  such  change. 

31  Sec.  282.     Section  24356  of  said  code  is  amended  to  read: 

32  24356.     (a)   In  the  case  of  Section  24356  property,  the  term 

33  "reasonable  allowance"  as  used  in  Section  24349(a)  may,  at 

34  the  election  of  the  taxpayer,  include  an  allowance,  for  the  first 

35  taxable  year  for  which  a  deduction  is  allowable  under  Sections 

36  24349  through  24354  to  the  taxpayer  with  respect  to  such  prop- 

37  erty,  of  20  percent  of  the  cost  of  such  property. 

38  (b)  If  in  any  one  taxable  year  the  cost  of  Section  24349 

39  property  with  respect  to  which  the  taxpayer  may  elect  an 

40  allowance  under  subsection  (a)  for  such  taxable  year  exceeds 

41  ten  thousand  dollars  ($10,000),  then  subsection  (a)  shall  apply 

42  with  respect  to  those  items  selected  by  the  taxpayer,  but  only 

43  to  the  extent  of  an  aggregate  cost  of  ten  thousand  dollars 

44  ($10,000). 

45  (c)    (1)   The  election  under  this  section  for  any  taxable  year 

46  shall  be  made  within  the  time  prescribed  by  law  (including 

47  extensions  thereof)  for  filing  the  return  for  such  taxable  year. 

48  The  election  shall  be  made  in  such  manner  as  the  Franchise 

49  Tax  Board  may  by  regulations  prescribe. 

50  (2)  Any  election  made  under  this  section  may  not  be  re- 

51  voked  except  with  the  consent  of  the  Franchise  Tax  Board. 
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1  (d)    (1)  For  purposes  of  this  section,  the  term  "Section 

2  2435G  property"  means  tangible  personal  property — 

3  (A)   Of  a  character  subject  to  the  allowance  for  deprecia- 

4  tion  under  Sections  24349  through  24354, 

5  (B)  Acquired  by  purchase  after  December  31,  1958,  for  use 
,6  in  a  trade  or  business,  and 

7  (C)  With  a  useful  life   (determined  at  the  time  of  such 

8  acquisition)  of  six:  years  or  more. 

9  (2)   For  purposes  of  paragraph  (1),  the  term  "purchase" 

10  means  any  acquisition  of  property,  but  only  if — 

11  (A)   The  property  is  not  acquired  from  a  person  whose  rela- 

12  tionship  to  the  person  acquiring  it  would  result  in  the  disallow- 

13  ance  of  losses  under  Sections  24427  through  24429    (but,  in 

14  applying  Sections  24428  and  24429  for  purposes  of  this  section, 

15  paragraph  (d)  of  Section  24429  shall  be  treated  as  providing 

16  that  the  family  of  an  individual  shall  include  only  his  spouse, 

17  ancestors,  and  lineal  descendants), 

18  (B)   The  property  is  not  acquired  by  one  member  of  an 

19  affiliated  group  from  another  member  of  the  same  affiliated 

20  group,  and 

21  (C)   The  basis  of  the  property  in  the  hands  of  the  person 

22  acquiring  it  is  not  determined  in  whole  or  in  part  by  reference 

23  to  the  adjusted  basis  of  such  property  in  the  hands  of  the 

24  person  from  whom  acquired. 

25  (3)   For  purposes  of  this  section,  the  cost  of  property  does 

26  not  include  so  much  of  the  basis  of  such  property  as  is  deter- 

27  mined  by  reference  to  the  basis  of  other  property  held  at  any 

28  time  by  the  person  acquiring  such  property. 

29  (4)   For  purposes  of  subsection  (b)  of  this  section — 

30  (A)  All  members  of  an  affiliated  group  shall  be  treated  as 

31  one  taxpayer,  and 

32  (B)   The  Franchise  Tax  Board  shall  apportion  the  dollar 

33  limitation  contained  in  such  subsection  (b)  among  the  mem- 

34  bers  of  such  affiliated  group  in  such  manner  as  it  shall  by 

35  regulations  prescribe. 

36  (5)   For  purposes   of  paragraphs    (2)    and    (4),   the  term 

37  "affiliated  group"  has  the  meaning  assigned  to  it  by  Section 

38  1504  of  the  Internal  Revenue  Code  of  1954,  except  that,  for 

39  such  purposes,  the  phrase  "more  than  50  percent"  shall  be 

40  substituted  for  the  phrase  "at  least  80  percent"  each  place 

41  it  appears  in  Section  1504(a)  of  the  Internal  Revenue  Code 

42  of  1954. 

43  (6)   In  applying  Section  24353,  the  adjustment  under  Sec- 

44  tion  24916(b)  (1)  resulting  by  reason  of  an  election  made  un-. 

45  der  this  section  with  respect  to  any  Section  24356  property 

46  shall  be  made  before  any  other  deduction  allowed  by  Section 

47  24349(a)  is  computed. 

48  (e)   The  Franchise  Tax  Board  shall  prescribe  such  regula- 

49  tions  as  may  be  necessary  to  carry  out  the  purposes  of  this 

50  section. 
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1  Sec.  283.     Section  24356.1  of  said  code  is  amended  to  read : 

2  24356.1.     (a)  Any  taxpayer  who  held  retirement-straight 

3  line  property  on  his  19l59  adjustment  date  may  elect  to  have 

4  this  section  apply.  Such  an  election  shall  be  made  at  such  time 

5  and  in  such  manner  as  the  Franchise  Tax  Board  shall  pre- 

6  scribe.  Any  election  under  this  section  shall  be  irrevocable  and 

7  shall  apply  to  all  retirement-straight  line  property  as  herein- 

8  after  provided  in  this  section   (including  such  property  for 

9  periods  v^hen  held  by  predecessors  of  the  taxpayer). 

10  (b)  For  purposes  of  this  section,   the  term  "retirement- 

11  straight  line  property"  means  any  property  of  a  kind  or  class 

12  with  respect  to  which  the  taxpayer  or  a  predecessor  (under 

13  the  terms  and  conditions  prescribed  for  it  by  the  Franchise 

14  Tax  Board)  for  any  annual  accounting  period  beginning  after 

15  December  31,  1940,  and  before  January  1,  1959,  changed  from 

16  the  retirement  to  the  straight  line  method  of  computing  the 

17  allowance  of  deductions  for  depreciation. 

18  (c)  If  the  taxpayer  has  made  an  election  under  this  section, 

19  then  in  determining  the  adjusted  basis  on  the  1959  adjustment 

20  date  of  all  retirement-straight  line  property  held  by  the  tax- 

21  payer,  in  lieu  of  the  adjustment  for  depreciation  provided  in 

22  Section  24916(b)  (1)  or  (2)  the  following  adjustments  shall  be 

23  made  (effective  as  of  its  1959  adjustment  date)  in  respect  of 

24  all  periods  before  the  19^9  adjustment  date: 

25  (1)  For  depreciation  sustained  before  March  1,   1913,  on 

26  retirement-straight  line  property  held  by  the  taxpayer  or  a 

27  predecessor  on  such  date  for  which  cost  was  or  is  claimed  as 

28  basis  and  which  either — 

29  (A)  Was  retired  by  the  taxpayer  or  a  predecessor  before  the 

30  changeover  date,  but  only  if  (i)  a  deduction  was  allowed  in 

31  computing  net  income  by  reason  of  such  retirement,  and  (ii) 

32  such  deduction  was  computed  on  the  basis  of  cost  without 

33  adjustment  for  depreciation  sustained  before  March  1,  1913. 

34  In  the  case  of  any  such  property  retired  during  any  annual 

35  accounting   period   beginning  after   December   31,   1929,   the 

36  adjustment  under  this  subparagraph  shall  not   exceed  that 

37  portion  of  the  amount  attributable  to  depreciation  sustained 

38  before  March  1,  1913,  which  resulted  or  would  have  resulted, 

39  had  the  taxpayer  been  subject  to  this  part  during  such  years 

40  i^y  reason  of  the  deduction  so  allowed)  in  a  reduction  in  taxes 
^2^  under  this  part  or  prior  tax  laws. 

^2  (B)   Was  held  by  the  taxpayer  or  a  predecessor  on  the 

^3  changeover  date.  This  subparagraph  shall  not  apply  to  prop- 

44  erty  to  which  paragraph  (2)  applies. 

45  The  adjustment  determined  under  this  paragraph  shall  be 

46  allocated   (in  the  manner  prescribed  by  the  Franchise  Tax 

47  Board)   among  all  retirement-straight  line  property  held  by 

48  the  taxpayer  on  its  1959  adjustment  date. 

49  (2)   For  that  portion  of  the  reserve  prescribed  by  the  Com- 

50  missioner  of  Internal  Revenue  and  which  was  also  adopted  by 
^l  the  Franchise  Tax  Board  in  connection  with  the  changeover 
52  which  was  applicable  to  property — 
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1  (A)   Sold,  or 

2  (B)  With  respect  to  which  a  deduction  was  allowed  for  tax 

3  purposes  by  reason  of  casualty  or  "abnormal"  retirement  in 

4  the  nature  of  special  obsolescence,  if  such  sale  occurred  in,  or 

5  such  deduction  was   allowed   for   a   period   on   or   after   the 

6  changeover  date  and  before  the  taxpayer's  1959  adjustment 

7  date. 

8  (3)   For  depreciation  allowable,  under  the  terms  and  condi- 

9  tions  prescribed  by  the  commissioner  which  terms  and  condi- 

10  tions  are  equally  applicable  under  this  part  in  connection  with 

11  the  changeover,  for  all  periods  on  and  after  the  changeover 

12  date  and  before  the  taxpayer's  1959  adjustment  date. 

13  This  subsection  shall  apply  only  with  respect  to  annual  ac- 

14  counting  periods  beginning  after  December  31,  1958. 

15  (d)   If  the  taxpayer  has  made  an  election  under  this  section, 

16  then  in  determining  the  adjusted  basis  of  any  retirement- 

17  straight  line  property  as  of  any  time  on  or  after  the  change- 

18  over  date  an<l  before  the  taxpayer's  1959  adjustment  date,  in 

19  lieu  of  the  adjustments  for  depreciation  provided  in  Section 

20  24916(b)(1)  or  (2)  and  the  corresponding  provisions  of  prior 

21  laws,  the  following  adjustments  shall  be  made : 

22  (1)   For  the  amount  of  the  reserve  prescribed  by  the  com- 

23  missioner  Tand  determined  by  the  Franchise  Tax  Board  to  be 

24  applicable  under  this  part)  in  connection  with  the  changeover. 

25  (2)   For  the  depreciation  allowable  under  the  terms  and 

26  conditions  prescribed  by  the  commissioner    (and  determined 

27  by  the  Franchise  Tax  Board  to  be  applicable  under  this  part) 

28  in  connection  with  the  changeover. 

29  This  subsection  shall  apply  only  with  respect  to  annual  ac- 

30  counting  periods  beginning  on  or  after  the  changeover  date 

31  and  before  the  taxpayer's  1959  adjustment  date. 

32  (e)   For  purposes  of  this  section — 

33  (1)   The  term  "depreciation"  means  exhaustion,  wear  and 

34  tear,  and  obsolescence. 

35  (2)   The  term  "changeover"  means  a  change  from  the  re- 

36  tirement  to  the  straight  line  method  of  computing  the  allow- 

37  ance  of  deductions  for  depreciation. 

38  (3)   The  term  "changeover  date"  means  the  first  day  of  the 

39  first  annual  accounting  period  for  which  the  changeover  was 

40  effective. 

41  (4)   The  term  "1959  adjustment  date"  means,  in  the  case 

42  of  any  taxpayer,  the  first  day  of  his  first  annual  accounting 

43  period  beginning  after  December  31,  1958. 

44  (5)   The  term  "predecessor"  means  any  person  from  whom 

45  property  of  a  kind  or  class  to  which  this  section  refers  was 

46  acquired,  if  the  basis  of  such  property  is  determined  by  refer- 

47  ence  to  its  basis  in  the  hands  of  such  person.  Where  a  series  of 

48  transfers  of  property  has  occurred  and  where  in  each  instance 

49  the  basis  of  the  property  was  determined  by  reference  to  its 

50  basis  in  the  hands  of  the  prior  holder,  the  term  includes  each 

51  such  prior  holder, 
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1  (6)   The  term  "commissioner"  means  the  Commissioner  of 

2  Internal  Revenue. 

3  Sec.  284.     Section  24357  of  said  code  is  amended  to  read : 

4  24357.     (a)   There   shall   be   allowed   as   a   deduction   any 

5  charitable  contribution  (as  defined  in  Section  24359)  payment 

6  of  which  is  made  within  the  taxable  year.  A  charitable  contri- 

7  bution  shall  be  allowable  as  a  deduction  only  if  verified  under 

8  regulations  prescribed  by  the  Franchise  Tax  Board. 

9  (b)   In  the  case  of  a  bank  or  corporation  reporting  its  in- 

10  come  on  the  accrual  basis,  if — 

11  (1)   The  board  of  directors  authorizes  a  charitable  con- 

12  tribution  during  any  taxable  year ;  and 

13  (2)   Payment  of  such  contribution  is  made  after  the  close 

14  of  such  taxable  year  and  on  or  before  the  15th  day  of  the 

15  third  month  following  the  close  of  such  taxable  year, 

16  then  the  bank  or  corporation  may  elect  to  treat  such  contri- 

17  bution  as  paid  during  such  taxable  year.  The  election  may  be 

18  made  only  at  the  time  of  the  filing  of  the  return  for  such 

19  taxable  year,  and  shall  be  signified  in  such  manner  as  the 

20  Franchise  Tax  Board  shall  by  regulations  prescribe. 

21  Sec.  285.     Section  24358  of  said  code  is  amended  to  read : 

22  24358.     In  the  case  of  a  bank  or  corporation,  the  total  de- 

23  ductions  under  Section  24357  for  any  taxable  year  shall  not 

24  exceed  5  percent  of  the  taxpayer's  net  income  computed  with- 

25  out  regard  to — 

26  (a)   Sections  24357,  24358  or  24359,  inclusive ; 

27  (b)   Article  2  (commencing  at  Section  24401)  of  Chapter  7 

28  (except  Sections  24407  to  24409,  inclusive) . 

29  Sec.  286.     Section  24360  of  said  code  is  amended  to  read : 

30  24360.     In  the  case  of  any  bond,  as  defined  in  Section  24363, 

31  the  following  rules  shall  apply  to  the  amortizable  bond  pre- 

32  mium  (determined  under  Section  24361  on  the  bond)  : 

33  (a)   In  the  case  of  a  bond,  the  amount  of  the  amortizable 

34  bond  premium  for  the  taxable  year  shall  be  allowed  as  a  de- 

35  duction. 

36  (b)   In  the  case  of  any  bond  the  interest  on  which  is  exclud- 

37  able  from  gross  income  under  Chapter  3,  no  deduction  shall  be 

38  allowed  for  the  amortizable  bond  premium  for  the  taxable 

39  year. 

40  Sec.  287.     Section  24361  of  said  code  is  amended  to  read : 

41  24361.     (a)  For  purposes  of  subsection  (b),  the  amount  of 

42  bond  premium,  in  the  case  of  the  holder  of  any  bond,  shall  be 

43  determined — 

44  (1)   With  reference  to  the  amount  of  the  basis  (for  deter- 

45  mining  loss  on  sale  or  exchange)  of  such  bond : 

46  (2)  With  reference  to  the  amount  payable  on  maturity  or 

47  on  earlier  call  date ;  and 

48  (3)  With  adjustments  proper  to  reflect  unamortized  bond 

49  premium,  with  respect  to  the  bond,  for  the  period  before  the 

50  date  as  of  which  Section  24360  becomes  applicable  with  respect 

51  to  the  taxpayer  with  respect  to  such  bond. 
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1  In  no  case  shall  the  amount  of  bond  premium  on  a  convert- 

2  ible  bond  include  any  amount  attributable  to  the  conversion 

3  features  of  the  bond. 

4  (b)   The  amortizable  bond  premium  of  the  taxable  year  shall 

5  be  the  amount  of  the  bond  premium  attributable  to  such  year. 

6  In  the  case  of  a  bond  described  in  Section  24362(a)   issued 

7  after  January  22,  1951,  and  acquired  after  January  22,  1954, 

8  which  has  a  call  date  not  more  than  three  years  after  the  date 

9  of  such  issue,  the  amount  of  bond  premium  attributable  to  the 

10  taxable  year  in  which  the  bond  is   called  shall  include  an 

11  amount  equal  to  the  excess  of  the  amount  of  the  adjusted  basis 

12  (for  determining  loss  on  sale  or  exchange)  of '  such  bond  as  of 

13  the  beginning  of  the  taxable  year  over  the  amount  received  on 

14  redemption  of  the  bonds  or  (if  greater)  the  amount  payable  on 

15  maturity. 

16  (c)   The  determinations  required  under  subsections  (a)  and 

17  (b)  shall  be  made — 

18  (1)   In  accordance  with  the  method  of  amortizing  bond  pre- 

19  mium  regularly  employed  by  the  holder  of  the  bond,  if  such 

20  method  is  reasonable ; 

21  (2)   In  all  other  cases,  in  accordance  with  regulations  pre- 

22  scribing   reasonable   methods    of    amortizing    bond   premium 

23  prescribed  by  the  Franchise  Tax  Board. 

24  Sec.  288.     Section  24362  of  said  code  is  amended  to  read: 

25  24362.     (a)   Sections  24360  to  24363,  inclusive,  shall  apply 

26  to  the  bonds  only  if  the  taxpayer  has  elected  to  have  these 

27  Bcctiono  apply ;  m  t4ie  ease  ei  aiPr  taxpayer,  bonds  the  interest 

28  e»  which  is  Wet  excludable  ivem  g^^ess  income .  sections  apply. 

29  (b)   The  election  authorized  under  this  section  shall  be  made 

30  in  accordance  with  such  regulations  as  the   Franchise   Tax 

31  Board  shall  prescribe.  If  such  election  is  made  with  respect  to 

32  anv  bond   (described  in  subsection    (a))   of  the  taxpayer,  it 

33  shall  also  apply  to  all  such  bonds  held  by  the  taxpayer  at  the 

34  beginning  of  the  first  annual  accounting  period  to  which  the 

35  election  applies  and  to  all  such  bonds  thereafter  acquired  by 

36  him  and  shall  be  binding  for  all  subsequent  annual  accounting 

37  periods  with  respect  to  all  such  bonds  of  the  taxpayer,  unless, 

38  on  application  by  the  taxpayer,  the  Franchise  Tax  Board  per- 

39  mits  him,  subject  to  such  conditions  as  the  Franchise  Tax 

40  Board  deems  necessary,  to  revoke  such  election. 

41  Sec.  289.     Section  24363  of  said  code  is  amended  to  read : 

42  24363.     For  purposes  of  Sections  24360  to  24363,  inclusive, 

43  the  term  "bond"  means  any  bond,  debenture,  note,  or  certifi- 

44  cate  or  other  evidence  of  indebtedness,  issued  by  any  corpora- 

45  tion  and  bearing  interest  (including  any  like  obligation  issued 

46  by  a  government  or  political  subdivision  thereof),  but  does  not 

47  include  any  such  obligation  which  constitutes  stock  in  trade  of 

48  the  taxpayer  or  any  such  obligation  of  a  kind  which  would 

49  properly  be  included  in  the  inventory  of  the  taxpayer  if  on 

50  hand  at  the  close  of  the  taxable  year,  or  any  such  obligation 

51  held  by  the  taxpayer  primarily  for  sale  to  customers  in  the 

52  ordinary  course  of  its  trade  or  business. 
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1  Sec.  290.     Section  24364  of  said  code  is  amended  to  read: 

2  24364.     Notwithstanding  Article  3,  Chapter  7,  all  expendi- 

3  tures  (other  than  expenditures  for  the  purchase  of  land  or 

4  depreciable   property   or   for   the   acquisition   of   circulation 

5  through  the  purchase  of  any  part  of  the  business  of  another 

6  publisher  of  a  newspaper,  magazine,  or  other  periodical)   to 

7  establish,  maintain,  or  increase  the  circulation  of  a  newspaper, 

8  magazine,  or  other  periodical  shall  be  allowed  as  a  deduction ; 

9  except  that  the  deduction  shall  not  be  allowed  Avith  respect 

10  to  the  portion  of  such  expenditures  as,  under  regulations  pre- 

11  scribed  by  the  Franchise  Tax  Board,  is  chargeable  to  capital 

12  account  if  the  taxpayer  elects,  in  accordance  with  such  regu- 

13  lations,  to  treat  such  portion  as  so  chargeable.  Such  election, 

14  if  made,  must  be  for  the  total  amount  of  such  portion  of  the 

15  expenditures  which  is  so  chargeable  to  capital  account,  and 

16  shall   be    binding   for    all    subsequent   taxable    years    unless, 

17  upon  application  by  the  taxpayer,  the  Franchise  Tax  B'oard 

18  permits  a  revocation  of  such  election  subject  to  such  conditions 

19  as  it  deems  necessary. 

20  Sec.  291.     Section  24365  of  said  code  is  amended  to  read : 

21  24365.     (a)  A  bank  or  corporation  may  treat  research  or 

22  experimental  expenditures  which  are  paid  or  incurred  by  it 

23  during  the  taxable  year  in  connection  with  its  trade  or  business 

24  as  expenses  which  are  not  chargeable  to  capital  account.  The 

25  expenditures  so  treated  shall  be  allowed  as  a  deduction. 

26  (b)    (1)   A  bank  or  corporation  may,  without  the  consent  of 

27  the  Franchise  Tax  Board,  adopt  the  method  provided  in  sub- 

28  section  (a)  for  its  first  annual  accounting  period— 

29  (A)  Which  begins  after  December  31,  1960,  and  ends  after 

30  the  date  on  which  this  section  is  enacted;  and 

31  (B)  For  which  expenditures  described  in  subsection  (a)  are 

32  paid  or  incurred. 

33  (2)  A  bank  or  corporation  may,  with  the  consent  ot  the 

34  Franchise  Tax  Board,  adopt  at  any  time  the  method  provided 

35  in  subsection  (a).  ,                     i    +      n 

36  (c)   The  method  adopted  under  this  section  shall  apply  to  ail 

37  expenditures  described  in  subsection  (a).  The  method  adopted 

38  shall  be  adhered  to  in  computing  net  income  for  the  taxable 

39  year  and  for  all  subsequent  years  unless,  with  the  approval  of 

40  the  Franchise  Tax  Board,  a  change  to  a  different  method  is 

41  authorized  with  respect  to  part  or  all  of  such  expenditures. 

42  Sec.  292.     Section  24366  of  said  code  is  amended  to  read : 

43  24366.     (a)   At  the  election  of  a  bank  or  corporation,  made 

44  in  accordance  with  regulations  prescribed  by  the  Franchise 

45  Tax  Board,  research  or  experimental  expenditures  which  are— 

46  (1)   Paid  or  incurred  by  the  bank  or  corporation  in  connec- 
4.7  tion  with  its  trade  or  business ; 

48  (2)   Not  treated  as  expenses  under  Section  24365;  and 

49  (3)   Chargeable  to  capital  account  but  not  chargeable  to 

50  property  of  a  character  which  is  subject  to  the  allowance  under 

51  Sections  24349  to  24354,  inclusive,  (relating  to  allowance  for 
50  depreciation,  etc.)  or  Section  24831  (relating  to  allowance  for 
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1  depletion)  ;  may  be  treated  as  deferred  expenses.  In  computing 

2  net  income,  such  deferred  expenses  shall  be  allowed  as  a  de- 

3  duction  ratably  over  such  period  of  not  less  than  60  months  as 

4  may  be  selected  by\the  bank  or  corporation  (beginning  with 

5  the  month  in  which  the  bank  or  corporation  first  realizes  benB- 

6  fits  from  such  expenditures).  Such  deferred  expenses  are  ex- 

7  penditures  properly  chargeable  to  capital  account  for  purposes 

8  of  Section  24916  (relating  to  adjustments  to  basis  of  prop- 

9  erty). 

10  (b)   The  election  provided  by  subsection  (a)  may  be  made 

11  for  any  annual  accounting  period  beginning  after  December 

12  31,  1960,  but  only  if  made  not  later  than  the  time  prescribed 

13  by  law  for  filing  the  return  for  such  period  (including  exten- 

14  sions  thereof).  The  method  so  elected,  and  the  period  selected 

15  by  the  bank  or  corporation,  shall  be  adhered  to  in  computing 

16  net  income  for  the  taxable  year  for  which  the  election  is  made 

17  and  for  all  subsequent  taxable  years  unless,  with  the  approval 

18  of  the  Franchise  Tax  Board,  a  change  to  a  different  method 

19  (or  to  a  different  period)  is  authorized  with  respect  to  part  or 

20  all  of  such  expenditures.  The  election  shall  not  apply  to  any 

21  expenditure  paid  or  incurred  during  any  annual  acc<Dunting 

22  period  before  the  taxable  year  for  which  the  bank  or  corpora- 

23  tion  makes  the  election. 

24  Sec.  293.     Section  24368.1  of  said  code  is  amended  to  read: 

25  24368.1.     (a)  Any  trademark  or  trade  name  expenditure 

26  paid  or  incurred  during  an  annual  accounting  period  begin- 

27  ning  after  December  31,  1960,  may,  at  the  election  of  the  tax- 

28  payer  (made  in  accordance  with  regulations  prescribed  by  the 

29  Franchise  Tax  Board),  be  treated  as  a  deferred  expense.  In 

30  computing  net  inconje,  all  expenditures  paid  or  incurred  dur- 

31  ing  the  year  which  are  so  treated  shall  be  allowed  as  a  deduc- 

32  tion  ratably  over  such  period   of  not  less  than   60  months 

33  (beginning  with  the  first  month  in  such  year)  as  may  be  se- 

34  lected  by  the  taxpayer  in  making  such  election.  The  expend- 

35  itures   so   treated   are    expenditures    properly    chargeable   to 

36  capital  account  for  purposes  of  Section  24916(a)   (relating  to 

37  adjustments  to  basis  of  property) . 

38  (b)   For  purposes  of  subsection  (a),  the  term  ''trademark 

39  or  trade  name  expenditure"  means  any  expenditure  which — 

40  (1)   Is  directly  connected  with  the  acquisition,  protection, 

41  expansion,  registration  (federal,  state,  or  foreign)  or  defense 

42  of  a  trademark  or  trade  name ; 

43  (2)  Is  chargeable  to  capital  account;  and 

44  (3)   Is  not  part  of  the  consideration  paid  for  a  trademark, 

45  trade  name,  or  business. 

46  (c)   The  election  provided  by  subsection  (a)  shall  be  made 

47  within    the    time    prescribed    by    law    (including    extensions 

48  thereof)  for  filing  the  return  for  the  taxable  year  during  which 

49  the  expenditure  is  paid  or  incurred.  The  period  selected  by 

50  the  taxpayer  undeir  subsection  (a)  with  respect  to  the  expend- 

51  itures  paid  or  incurred  during  the  taxable  year  which  are 

52  treated  as  deferred  expenses  shall  be  adhered  to  in  computing 

(185) 


AB  2270  —  124  — 

1  its  net  income  for  the  taxable  year  for  which  the  election  is 

2  made  and  all  subsequent  years. 

3  (d)   For  adjustments  to  basis  of  property  for  amounts  al- 

4  lowed   as    deductions    for    expenditures    treated    as    deferred 

5  expenses  under  this  section,  see  Section  24916(h). 

6  Sec.  294.     Section  24372  of  said  code  is  amended  to  read : 

7  24372.     (a)   Every  taxpayer,  at  its  election,  shall  be  entitled 

8  to  a  deduction  with  respect  to  amortization  of  the  adjusted 

9  basis    (for  determining   <;ain)    of  any  device,  machinery,  or 

10  equipment  for  the  collection  at  the  source  of  atmospheric  pol- 

11  lutants  and  contaminants  leased  on  a  period  of  60  months.  Such 

12  amortization  deduction  shall  be  an  amount,  with  respect  to 

13  each  month  of  such  period  within  the  taxable  year,  equal  to 

14  the  adjusted  basis  of  the  device,  machinery,  or  equipment  at 

15  the  end  of.  such  month  divided  by  the  number  of  months  (in- 

16  eluding  the  month  for  which  the  deduction  is  computed)  re- 

17  maining  in  the  period.  Such  adjusted  basis  at  the  end  of  the 

18  month  shall  be  computed  without  regard  to  the  amortization 

19  deduction  for  such  month.  The  amortization  deductions  pro- 

20  vided  by  this  section  with  respect  to  any  month  shall^  be  in 

21  lieu  of  the  deduction  with  respect  to  such  device,  machinery, 

22  or  equipment  provided  in  Section  24349  relating  to  exhaustion, 

23  wear  and  tear,  and  obsolescence.  The  60-month  period  shall 

24  begin,  at  the  election  of  the  taxpayer,  with  the  month  following 

25  the  month  in  which  the  device,  machinery,  or  equipment  was 

26  completed  or  acquired,  or  with  the  succeeding  taxable  year. 

27  (b)   The  election  of  the  taxpayer  to  take. the  amortization 

28  deduction  and  to  begin  the  60-month  period  with  the  month 

29  following  the  month  in  which  the  device,  machinery,  or  equip- 

30  ment  was  completed  or  acquired,  or  with  the  taxable  year  suc- 

31  ceeding  the  taxable  year  in  which  such  device,  machinery,  or 

32  equipment  was  completed  or  acquired,  shall  be  made  in  an 

33  appropriate  statement  in  the  taxpayer's  return  for  the  taxable 

34  year  in  which  the  device,  machinery,  or  facility  was  completed 

35  or  acquired,  or  in  which  the  certification  required  by  subdivi- 

36  sion  (d)  was  made,  whichever  is  later. 

37  (c)  A  taxpayer  which  has  elected  under  subdivision  (b)  to 

38  take  the  amortization  deduction  provided  in  subdivision  (a) 

39  may,  at  any  time  after  making  such  election,  discontinue  the 

40  amortization  deductions  with  respect  to  the  remainder  of  the 

41  amortization  period,  such  discontinuance  to  begin  as  of  the  be- 

42  ginning  of  any  month  specified  by  the  taxpayer  in  a  notice  in 

43  writing  filed  with  the  Franchise  Tax  Board  before  the  begin- 

44  ning  of  such  month.  The  deduction  provided  under  Section 

45  24349  shall  be  allowed  beginning  with  the  first  month  as  to 

46  which  the  amortization  deduction  is  not  applicable,  and  the 

47  taxpayer  shall  not  be  entitled  to  any  further  amortization  de- 

48  ductionS  with  respect  to  such  device,  machinery,  or  equipment. 

49  (d)   In  determining  for  the  purposes  of  this  section  the 

50  adjusted  basis  of  such  device,  machinery,  or  equipment,  there 

51  shall  be  included  only  so  much  of  the  amount  of  such  adjusted 

52  basis  (computed  without  regard  to  this  section)  as  is  properly 
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1  attributable  to  the  construction,  reconstruction,  remodeling, 

2  installation,  or  acquisition  of  such  device,  machinery,  or  equip- 

3  ment  after  December  31,  1954,  as  certified  by  the  State  Depart- 

4  ment  of  Public  Health. 

5  Sec.  295.     Section  24373  of  said  code  is  amended  to  read : 

6  24373.     Except  as  provided  in  Section  24374,  in  determin- 

7  ing  the  amount  allowable  to  a  lessee  as  a  deduction  for  any 

8  taxable  year  for  exhaustion,  wear  and  tear,  obsolescence,  or 

9  amortization — 

10  (a)   In  respect  of  any  building  erected  (or  other  improve- 

11  ment  made)  on  the  leased  property,  if  the  portion  of  the 

12  term  of  lease   (excluding  any  period  for  which  the  lease 

13  may  subsequently  be  renewed,  extended,  or  continued  pur- 

14  suant  to  an  option  exercisable  by  the  lessee)  remaining  upon 

15  the  completion  of  such  building  or  other  improvement  is 

16  less  than  60  percent  of  the  useful  life  of  such  building  or 

17  other  improvement,  or 

18  (b)   In  respect  of  any  cost  of  acquiring  the  lease,  if  less 

19  than  75  percent  of  such  cost  is  attributable  to  the  portion 

20  of  the  term  of  the  lease   (excluding  any  period  for  which 

21  the  lease  may  subsequently  be  renewed,  extended,  or  con- 

22  tinned  pursuant  to  an  option  exercisable  by  the  lessee)  re- 

23  maining  on  the  date  of  its  acquisition, 

24  the  term  of  the  lease  shall  be  treated  as  including  any  period 

25  for  which  the  lease  may  be  renewed,  extended,  or  continued 

26  pursuant  to  an  option  exercisable  by  the  lessee,  unless  the 

27  lessee  establishes  that   (as  of  the  close  of  the  taxable  year) 

28  it  is  more  probable  that  the  lease  will  not  be  renewed,  ex- 

29  tended,  or  Continued  for  such  period  than  that  the  lease  will 

30  be  so  renewed,  extended,  or  continued. 

31  Sec.  296.     Section  24374  of  said  code  is  amended  to  read : 

32  24374.     (a)   If  a  lessee  and  lessor  are  related  persons   (as 

33  determined  under  subsection    (b))    at  any  time   during  the 

34  taxable  year  then,  in  determining  the  amount  allowable  to 

35  the  lessee  as  a  deduction  for  such  taxable  year  for  exhaus- 

36  tion,  wear  and  tear,  obsolescence,  or  amortization  in  respect 

37  of   any   building   erected    (or   other   improvement  made)    on 

38  the'  leased  property,  the  lease  shall  be  treated  as  including  a 

39  period  of  not  less  duration  than  the  remaining  useful  life  of 

40  such  improvement. 

41  (b)  For  purposes  of  subsection  (a),  a  lessor  and  lessee  shall 

42  be  considered  to  be  related  persons  if — 

43  (1)   The  lessor  and  the  lessee  are  members  of  an  affiliated 

44  group  (as  defined  in  Section  1504  of  the  Internal  Revenue 

45  Code  of  1954),  or 

46  (2)   The  relationship  between  the  lessor  and  lessee  is  one 

47  described  in  Section  24428(2)  and  (3),  except  that  for  pur- 

48  poses  of  this  subparagraph,  the  phrase  "80  percent  or  more" 

49  shall  be  substituted  for  the  phrase  "more  than  50  percent" 

50  each  place  it  appears  in  such  subsection. 

51  For  purposes  of  determining  the  ownership  of  stock  in  apply- 

52  ing  subparagraph  (2),  tliexulea  of  Section  24429  shall  apply, 
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1  except  that  the  family  of  an  individual  shall  include  only 

2  his  spouse,  ancestors,  and  lineal  descendants. 

3  Sec.  297.     Section  24375  of  said  code  is  amended  to  read : 

4  24375.     In  any  case  in  which  neither  Section  24373  nor 

5  Section  24374  applies,  the  determination  as  to  the  amount 

6  allowable  to  a  lessee  as  a  deduction  for  any  taxable  year  for 

7  exhaustion,  wear  and  tear,  obsolescence,  or  amortization — 

8  (a)  In  respect  of  any  building  erected  (or  other  improve- 

9  ment  made)  on  the  leased  property,  or 

10  (b)   In  respect  of  any  cost  of  acquiring  the  lease,  shaU  be 

11  made  with  reference  to  the  term  of  the  lease  (excluding  any 

12  period  for  which  the  lease  may  subsequently  be  renewed,  ex- 

13  tended,  or  continued  pursuant  to  an  option  exercisable  by 

14  the  lessee),  unless  the  lease  has  been  renewed,  extended,  or 

15  continued  or  the  facts  show  with  reasonable  certainty  that 

16  the  lease  will  be  renewed,  extended,  or  continued. 

17  Sec.  298.     Section  24377  of  said  code  is  amended  to  read : 

18  24377.     (a)  A  taxpayer  engaged  in  the  business  of  farming 

19  may  elect  to  treat  as  expenses  which  are  not  chargeable  to 

20  capital  account  expenditures  (otherwise  chargeable  to  capital 

21  account)   which  are  paid  or  incurred  by  it  during  the  tax- 

22  able  year  for  the  purchase  or  acquisition  of  fertilizer,  lime, 

23  ground  limestone,  marl,   or  other  materials  to  enrich,  neu- 

24  tralize,  or  condition  land  used  in  farming,  or  for  the  apphca- 

25  tion  of  such  materials  to   such  land.   The   expenditures  so 

26  treated  shall  be  allowed  as  a  deduction. 

27  (b)  For  purposes  of  subsection  (2),  the  term  "land  used  in 

28  farming"  means  land  used  (before  or  simultaneously  with  the 

29  expenditures  described  in  subsection  (a) )  by  the  taxpayer  or 

30  its  tenant  for  the  production  of  crops,  fruits,  or  other  agri- 

31  cultural  products  or  for  the  sustenance  of  livestock. 

32  (c)   The  election  under  subsection  (a)  for  any  taxable  year 

33  shall  be  made  within  the  time  prescribed  by  law  (including 

34  extensions  thereof)  for  filing  the  return  for  such  taxable  year. 

35  Such  election  shaU  be  made  in  such  manner  as  the  Franchise 

36  Tax  Board  may  by  regulations  prescribe.  Such  election  may 

37  not  be  revoked  except  with  the  consent  of  the  Franchise  lax 

38  Board.  .         ^    .             ^   ,  ^          , 

39  Sec.  299.     Section  24402  of  said  code  is  amended  to  read : 

40  24402      Dividends  received   during  the   taxable   year   de- 

41  clared  from  income  which  has  been  included  in  the  measure 

42  of  the  taxes  imposed  under  Chapter  2  or  Chapter  3  of  this 

43  part  upon  the  taxpayer  declaring  the  dividends. 

44  Sec    300.     Section  24404  of  said  code  is  amended  to  read : 

45  24404      In  the  case  of  farmers,  fruitgrowers,  or  like  asso- 

46  ciations  organized  and  operated  in  whole  or  in  part  on  a  co- 

47  operative  or  mutual  basis,   (a)  for  the  purpose  of  marketing 

48  the  products  of  members  or  other  producers,  and  turning  bact 

49  to  them  the  proceeds  of  sales,  less  the  necessary  marketing 

50  expenses,  which  may  include  reasonable  reserves,  on  the  basis 

51  of  either  the  quantity  or  the  value  of  the  products  furnished 

52  by  them,  or  (b)  for  the  purpose  of  purchasing,  or  producing, 
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1  supplies  and  equipment  for  the  use  of  members  or  other  per- 

2  sons,  and  turning  over  such  supplies  and  equipment  to  them 

3  at  actual  cost,  plus  necessary  expenses,  all  income  resulting 

4  from  or  arising  out  of  such  business  activities  for  or  with  their 

5  members  carried  on  by  them  or  their  agents ;  or  when  done  on 

6  a  nonprofit  basis  for  or  with  nonmembers. 

7  For  the  purposes  of  this  section  "all  income  resulting  from 

8  or  arising  out  of  such  business  activities  for  or  with  their 

9  members"  shall  include  all  amounts,  whether  or  not  derived 

10  from   patronage,    allocated   to    members    during   the    taxable 

11  year.   Amounts   allocated  include   cash,   merchandise,   capital 

12  stock,  revolving  fund  certificates,  certificates  of  indebtedness, 

13  retain  certificates,   letters  of  advice,   or  written  instruments 

14  which  in  some  other  manner  disclose  to  each  member  the  dollar 

15  amount  allocated  to  him.  Allocations  made  after  the  close  of 

16  the   taxable   year    and    on    or   before    the    loth    day    of    the 

17  ninth  month  following  the  close  of  such  year  shall  be  consid- 

18  ered   as  made   on   the   last   day   of  such  taxable  year   to   the 

19  extent    the    allocations    are    attributable    to    income    derived 

20  before  the  close  of  such  j^ear. 

21  Sec.  301.     Section  24409  of  said  code  is  amended  to  read : 

22  24409.     The   election   provided  by   Section   24407   may  be 

23  made    for    any    annual    accounting    period    beginning    after 

24  December   31,    1960,   but    only   if   made   not   later   than   the 

25  tim^e  prescribed  by   law  for  filing  the   return   for  such  pe- 

26  riod  (including   extensions   thereof).    The   period   so    elected 

27  shall  be  adhered  to  in  computing  the  income  of  the  bank 

28  or  corporation  for  the  taxable  year  for  which  the  election 

29  is    made    and    all    subsequent    taxable    years.    The    election 

30  shall  apply  only  with  respect  to   expenditures   paid   or   in- 

31  curred   on   or  after   the   date   of   enactment   of   this   section. 

32  Sec.  302.     Section  24425  of  said  code  is  amended  to  read : 

33  24425.     Any   amount   otherwise   allowable  as   a   deduction 

34  which  is  allocable  to  one  or  more  classes  of  income  not  included 

35  in  the  measure  of  the  tax  imposed  by  this  part,  regardless  of 

36  whether  such  income  was  received  or  accrued  during  the  tax- 

37  able  year. 

38  Sec.  303.     Section  24427  of  said  code  is  amended  to  read: 

39  24427.     No  deduction  shall  be  allowed — 

40  In  respect  of  losses  from  sales  or  exchanges  of  property 

41  (other  than  losses  in  cases  of  distributions  in  corporate  liqui- 

42  dations),    directly    or    indirectly,    between    persons    specified 

43  within  any  one  of  the  paragraphs  of  Section  24428. 

44  In  respect  of  expenses,  otherwise  deductible  under  Section 

45  24343,    or    of   interest,    otherwise   deductible    under    Section 

46  24344— 

47  (a)   If  within  the   period   consisting  of  the   taxable   year 

48  of    the    taxpayer    and    2^    months    after    the    close    thereof 

49  (1)    such   expenses   or  interest   are   not  paid,    and    (2)    the 

50  amount  thereof  is  not  includable  in  the  gross  income  of  the 

51  person  to  whom  the  payment  is  to  be  made;  and 
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1  (b)  If,  by  reason  of  the  method  of  accounting  of  the  per- 

2  son  to  whom  the  payment  is  to  be  made,  the  amount  thereof 

3  is  not,  unless  paid,  includable  in  the  gross  income  of  such 

4  person  for  the  taxable  year  in  which  or  with  which  the  taxable 

5  year  of  the  taxpayer  ends ;  and 

6  (c)   If,  at  the  close  of  the  taxable  year  of  the  taxpayer 

7  or  at  any  time  within  2^  months  thereafter,  both  the  taxpayer 

8  and  the  person  to  whom  the  payment  is  to  be  made  are  persons 

9  specified  within  Section  24428. 

10  (d)   The  amount  of  expenses  incurred  or  interest  accrued, 

11  the  deduction  of  which  is  disallowed  under  this  section  in  the 

12  year  incurred  or  accrued,  may  be  deducted  in  the  year  paid. 

13  Sec.  304.     Section  24430  of  said  code  is  amended  to  read : 

14  24430.     If—  ^     ^ 

15  (a)  In  case  of  a  sale  or  exchange  of  property  to  a  bank 

16  or   corporation   a  loss  sustained  by  the  transferor  is  not 

17  allowable  to  the  transferor  as  a  deduction  by  reason  of 

18  Section  24427  (or  by  reason  of  Section  24201e  of  the  Bank 

19  and  Corporation  Tax  Law  of  1954)  ;  and 

20  (b)   After  December  31,  1960,  the  bank  or  corporation 

21  sells  or  otherwise  disposes  of  such  property   (or  of  other 

22  property   the   basis   of  which  in   its  hands  is   determined 

23  directly  or  indirectly  by  reference  to  such  property)   at  a 

24  gain, 

25  then  such  gain  shall  be  recognized  only  to  the  extent  that  it 

26  exceeds  so  much  of  such  loss  as  is  properly  allocable  to  the 

27  property  sold  or  otherwise  disposed  of  by  the  bank  or  cor- 

28  poration.    This   section   applies   with   respect   to    annual    ac- 

29  counting  periods  beginning  after   December   31,   1960.   This 

30  section  shall  not  apply  if  the  loss  sustained  by  the  transferor 

31  is  not  allowable  to  the  transferor  as  a  deduction  by  reason  of 

32  Section  24998  (relating  to  wash  sales)  or  by  reason  of  Section 

33  24121e  of  the  Bank  and  Corporation  Tax  Law  of  1954. 

34  Sec.  305.     Section  24482  of  said  code  is  amended  to  read: 

35  24482.     (a)   If  a  corporation  inventorying  goods  under  the 

36  method  provided  in  Sections  24702  to  24706,  inclusive   (re- 

37  lating  to  last-in,  first-out  inventories),   distributes  inventory 

38  assets  (as  defined  in  subsection  (b)(1),  then  the  amount  (if 

39  any)  by  which — 

40  (1)   The  inventory    amount    (as    defined    in    subsection 

41  (h)  (2) )  of  such  assets  under  a  method  authorized  by  Sec- 

42  tion  24701  (relating  to  general  rule  for  inventories),  exceeds 

43  (2)  The    inventory    amount    of    such    assets    under    the 

44  method  provided  in  Sections  24702  to  24706,  inclusive, 

45  shall  be  treated  as  gain  to  the  corporation  recognized  from 

46  the  sale  of  such  inventory  assets. 

47  (b)   For  purposes  of  subsection  (a) — 

48  (1)   The  term  "inventory  assets-   means  stock  in  trade  of 

49  the   corporation,   or  other  property  of  a  kind  which  would 

50  properly  be  included  in  the  inventory  of  the  corporation  if  on 

51  hand  at  the  close  of  the  taxable  year. 
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1  (2)   The  term  "inventory  amount"  means,  in  the  ease  of 

2  inventory  assets  distributed  during  an  taxable  year,  the  amount 

3  of  such  inventory  assets  determined  as  jf  the  taxable  year 

4  closed  at  the  time  of  such  distribution. 

5  (e)   For  purposes  of  this  section,  the  inventory  amount  of 

6  assets  under  a  method  authorized  by  Section  24701  shall  be 

7  determined — 

8  (1)   If  the  corporation  uses  the  retail  method  of  valuing  in- 

9  ventories  under  Sections  24702  to  24706,  inclusive,  by  using 

10  such  method;  or 

11  (2)   If  paragraph  (1)  does  not  apply,  by  using  cost  or  mar- 

12  ket,  whichever  is  lower. 

13  Sec.  306.     Section  24485  of  said  code  is  amended  to  read : 

14  24485.     (a)   On  the  distribution  by  a  corporation,  with  re- 

15  spect  to.  its  stock,  of  inventory  assets  (as  defined  in  subsection 

16  (b)  (1))  the  fair  market  value  of  which  exceeds  the  adjusted 
IT  basis  thereof,  the  earnings  and  profits  of  the  corporation — 

18  (1)   Shall  be  increased  by  the  amount  of  such  excess;  and 

19  (2)   Shall  be  decreased  by  whichever  of  the  following  is  the 

20  lesser : 

21  (A)   The  fair  market  value   of  the  inventory  assets   dis- 

22  tributed;  or 

23  (B)   The  earnings  and  profits    (as  increased  under  para- 

24  graph  (1)). 

2o  (b)   (1)  For  purposes  of  subsection  (a),  the  term  "inven- 

26  tory  assets"  means — 

27  (A)   Stock  in  trade  of  the  corporation,  or  other  property  of 

28  a  kind  which  would  properly  be  included  in  the  inventory  of 

29  the  corporation  if  on  hand  at  the  close  of  the  taxable  year; 

30  (B)  Property  held  by  the  corporation  primarily  for  sale  to 

31  customers  in  the  ordinary  course  of  its  trade  or  business ;  and 

32  (C)  Unrealized  receivables  or  fees,  except  receivables  from 

33  sales  or  exchanges  of  assets  other  than  assets  described  in  this 

34  paragraph. 

35  (2)  For  purposes  of  paragraph   (1)(C),  the  term  "unre- 

36  alized  receivables  or  fees"  means,  to  the  extent  not  previously 

37  includable  in  income  under  the  method  of  accounting  used  by 

38  the  corporation,  any  rights  (contractual  or  otherwise)  to  pay- 

39  ment  for — 

40  (A)   Goods  delivered,  or  to  be  delivered,  to  the  extent  that 

41  the  proceeds  therefrom  would  be  treated  as  amounts  received 

42  from  the  sale  or  exchange  of  property  other  than  a  capital 

43  asset ;  or 

44  (B)   Services  rendered  or  to  be  rendered. 

45  Sec.  307.     Section  24495  of  said  code  is  amended  to  read : 

46  24495.     For  purposes  of  this  part,   the  term  "dividend" 

47  means  any  distribution  of  property  made  by  a  corporation,  to 

48  its  shareholders — 

49  (a)   Out  of  its  earnings  and  profits  accumulated  after  Febru- 

50  ary  28,  1913 ;  or 
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1  (b)   Out  of  its  earnings  and  profits  of  the  taxable  year  (eom- 

2  puted  as  of  tjie  close  of  the  taxable  year  without  diminution  by 

3  reason  of  any  distributions  made  during  the  taxable  year), 

4  without  regard  to  the  amount  of  the  earnings  and  profits  at 

5  the  time  the  distribution  was  made. 

6  Except  as  otherwise  provided  in  this  part,  every  distribution 

7  is  made  out  of  earnings  and  profits  to  the  extent  thereof,  and 

8  from  the  most,  recently  accumulated  earnings  and  profits.  To 

9  the  extent  that  any  distribution  is,  under  any  provision  of  this 

10  chapter,  treated  as  a  distribution  of  property  to  which  Sections 

11  24451  and  24453  apply,  such  distribution  shall  be  treated  as  a 

12  distribution  of  property  for  purposes  of  this  section. 

13  Sec.  308.     Section  24502  of  said  code  is  amended  to  read : 

14  24502.     (a)  No  gain  or  loss  shall  be  recognized  oh  the  re- 

15  ceipt  by  a  corporation  of  property  distributed  in  complete 

16  liquidation  of  another  corporation. 

17  (b)   For  purposes  of  subsection  (a),  a  distribution  shall  be 

18  considered  to  be  in  complete  liquidation  only  if — 

19  (1)   The  corporation  receiving  such  property  was,  on  the 

20  date  of  the  adoption  of  the  plan  of  liquidation,  and  has  con- 

21  tinned  to  be  at  all  times  until  the  receipt  of  the  property, 

22  the  owner  of  stock  (in  such  other  corporation)  possessing  at 

23  least  80  percent  of  the  total  combined  voting  power  of  all 

24  classes  of  stock  entitled  to  vote  and  the  owner  of  at  least  80 

25  percent  of  the  total  number  of  shares  of  all  other  classes  of 

26  stock  (except  nonvoting  stock  which  is  limited  and  preferred 

27  as  to  dividends)  ;  and  either 

28  (2)  The '  distribution  is  by  such  other  corporation  in  com- 

29  plete  cancellation  or  redemption  of  all  its  stock,  and  the  trans- 

30  fer  of  all  the  property  occurs  within  the  taxable  year ;  in  such 

31  case  the  adoption  by  the  shareholders  of  the  resolution  under 

32  which  is  authorized  the  distribution  of  all  the  assets  of  such 

33  corporation  in  complete  cancellation  or  redemption  of  all  its 

34  stock  shall  be  considered  an  adoption  of  a  plan  of  liquidation, 

35  even  though  no  time  for  the  completion  of  the  transfer  of  the 

36  property  is  specified  in  such  resolution ;  or 

37  (3)   Such  distribution  is  one  of  a  series  of  distributions  by 

38  such  other  corporation  in  complete  cancellation  or  redemption 

39  of  all  its  stock  in  accordance  with  a  plan  of  liquidation  under 

40  which  the  transfer  of  all  the  property  under  the  liquidation 

41  is  to  be  completed  within  three  years  from  the  close  of  the 

42  annual  accounting  period  during  which  is  made  the  first  of  the 

43  series  of  distributions  under  the  plan,   except  that  if  such 

44  transfer  is  not  completed  within  such  period,  or  if  the  tax- 

45  payer  does  not  continue  qualified  under  paragraph  (1)  until 

46  the  completion  of  such  transfer,  no  distribution  under  the 

47  plan  shall  be  considered  a  distribution  in  complete  liquidation. 

48  If  such  transfer  of  all  the  property  does  not  occur  within 

49  the  taxable  year,  the  Franchise  Tax  Board  may  require  of  the 

50  taxpayer  such  bond,  or  waiver  of  the  statute  of  limitations 

51  on  assessment  and  collection,  or  both,  as  he  may  deem  neces- 

52  sary  to  insure,  if  the  transfer  of  the  property  is  not  completed 
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1  within  such  three-year  period,  or  if  the  taxpayer  does  not  eon- 

2  tinue  qualified  under  paragraph  (1)  until  the  completion  of 

3  such  transfer,  the  assessment  and  collection  of  all  taxes  then 

4  imposed  by  law  fOr  such  taxable  year  or  subsequent  taxable 

5  years,  to  the  extent  attributable  to  property  so  received.  A 

6  distribution  otherwise  constituting  a  distribution  in  complete 

7  liquidation  within  the  meaning  of  this  subsection  shall  not  be 

8  considered  as  not  constituting  such  a  distribution  merely  be- 

9  cause  it  does  not  constitute  a  distribution  or  liquidation  within 

10  the  meaning  of  the  corporate  law  under  which  the  distribution 

11  is  made;  and  for  purposes  of  this  subsection  a  transfer  of 

12  property  of  such  other  corporation  to  the  taxpayer  shall  not 

13  be  considered  as  not  constituting  a  distribution  (or  one  of  a 

14  series  of  distributions)  in  complete  cancellation  or  redemption 

15  of  all  the  stock  of  such  other  corporation,  merely  because  the 

16  carrying  out  of  the  plan  involves  (A)  the  transfer  under  the 

17  plan  to  the  taxpayer  by  such  other  corporation  of  property, 

18  not  attributable  to  shares  owned  by  the  taxpayer,  on  an  ex- 

19  change  described  in  Section  24551,  and  (B)  the  complete  can- 

20  cellation  or  redemption  under  the  plan,  as  a  result  of  ex- 

21  changes  described  in  Section  24531,  of  the  shares  not  owned 

22  by  the  taxpayer. 

23  (c)  If-  _  _ 

24  (1)  A  corporation  is  liquidated  and  subsection   (a)   ap- 

25  plies  to  such  liquidation ;  and 

26  (2)   On  the  date  of  the  adoption  of  the  plan  of  liquida- 

27  tion,  such  corporation  was  indebted  to  the  corporation  which 

28  meets  the  80-percent  stock  ownership  requirements  specified 

29  in  subsection  (b) ; 

30  then  no  gain  or  loss  shall  be  recognized  to  the  corporation  so 

31  indebted  because  of  the  transfer  of  property  in  satisfaction  of 

32  such  indebtedness. 

33  Sec.  309.     Section  24512  of  said  code  is  amended  to  read : 

34  24512.     If— 

35  (a)  A  corporation  adopts 'a  plan  of  complete  liquidation 

36  on  or  after  December  31,  1954;  and 

37  (b)  Within  the  12-month  period  beginning  on  the  date  of 

38  the  adoption  of  such  plan,  all  of  the  assets  of  the  corporation 

39  are  distributed  in  complete  liquidation,  less  assets  retained 

40  to  meet  claims ; 

41  then  no  gain  or  loss  shall  be  recognized  to  such  corporation 

42  from  the  sale  or  exchange  by  it  of  property  within  such  12- 

43  month  period. 

44  Sec.  310.     Section  24516  of  said  code  is  amended  to  read : 

45  24516.     (a)   For  purposes  of  this  chapter,  a  distribution 

46  shall  be  treated  as  in  partial  liquidation  of  a  corporation  if — 

47  (1)   The  distribution  is  one  of  a  series  of  distributions  in 

48  redemption  of  all  of  the  stock  of  the  corporation  pursuant  to 

49  a  plan ;  or 

50  (2)   The  distribution  is  not  essentially  equivalent  to  a  divi- 

51  dend,  is  in  redemption  of  a  part  of  the  stock  of  the  corpora- 

52  tion  pursuant  to  a  plan,  and  occurs  within  the  taxable  year 

(193) 


AB  2270  —  132  — 

1  in  which  the  plan  is  adopted  or  within  the  succeeding  taxable 

2  year,  including  (but  not  limited  to)  a  distribution  which  meets 

3  the  requirements  of  subsection  (b). 

4  (b)  A  distribution  shall  be  treated  as  a  distribution  de- 

5  scribed   in  subsection    (a)  (2)    if  the   requirements   of  para- 

6  graphs  (1)  and  (2)  of  this  subsection  are  met. 

7  (1)  The  distribution  is  attributable  to  the  corporation's 
g  ceasing  to  conduct,  or  consists  of  the  assets  of,  a  trade  or  busi- 
9  ness  which  has  been  actively  conducted  throughout  the  five- 

10  year  period  immediately  before  the  distribution,  which  trade 

11  or  business  was  not  acquired  by  the  corporation  within  such 

12  period  in  a  transaction  in  which  gain  or  loss  was  recognized 

13  in  whole  or  in  part. 

14  (2)   Immediately  after  the  distribution  the  liquidating  eor- 

15  poration  is  actively  engaged  in  the  conduct  of  a  trade  or  busi- 

16  ness,  which  trade  or  business  was  actively  conducted  through- 
ly out  the  five-year  period  ending  on  the  date  of  the  distribution 

18  and  was  not  acquired  by  the  corporation  within  such  period 

19  in  a  transaction  in  which  gain  or  loss  was  recognized  in  whole 

20  or  in  part. 

21  Whether  or  not  a  distribution  meets  the  requirements  of 

22  paragraphs  (1)  and  (2)  of  this  subsection  shall  be  determined 

23  without  regard  to  whether  or  not  the  distribution  is  pro  rata 

24  with  respect  to  all  of  the  shareholders  of  the  corporation. 

25  Sec.  311.     Section  24565  is  added  to  said  code,  to  read : 

26  24565.     In  the  case  of  the  acquisition  of  assets  of  a  corpora- 

27  tion  by  another  corporation — 

28  (a)  In  a  distribution  to  such  other  corporation  to  which 

29  Section  24502  (relating  to  liquidations  of  subsidiaries)  ap- 

30  plies,  except  in  a  case  in  which  the  basis  of  the  assets  dis- 

31  tributed  is  determined  under  Section  24504(b)  (2)  ;  or- 

32  (b)  In  a  transfer  to  which  Section  24551    (relating  to 

33  nonrecognition  of  gain  or  loss  to  corporations)  applies,  but 

34  only  if  the  transfer  is  in  connection  with  a  reorganization 

35  described  in  subparagraph  (1),   (3),   (4)    (but  only  if  the 

36  requirements  of  subparagraphs    (A)    and    (B)    of  Section 

37  24531(b)  (1)  are  met),  or  (6)  of  Section  24562(a),^ 

38  the  acquiring  corpor.ation  shall  succeed  to  and  take  into  ac- 

39  count,  as  of  the  close  of  the  day  of  distribution  or  transfer,  the 

40  items  described  in  Section  24567  of  the  distributor  or  trans- 

41  feror  corporation,  subject  to  the  conditions  and  limitations 

42  specified  in  Sections  24566  and  24567. 

43  Sec.  312.     Section  24566  is  added  to  said  code,  to  read : 

44  24566.     Except  in  the  case  of  an  acquisition  in  connection 

45  with  a  reorganization  described  in  subparagraph  (6)  of  Sec- 

46  tion  24562— 

47  (a)  The  taxable  year  of  the  distributor  or  transferor  corpo- 

48  ration  shall  end  on  the  date  of  distribution  or  transfer. 

49  (b)   For  purposes  of  this  section,  the  date  of  distribution  or 

50  transfer  shall  be  the  day  on  which  the  distribution  or  transfer 

51  is  completed;  except  that,  under  regulations  prescribed  by 

52  the  Franchise  Tax  Board,  the  date  when  substantially  all  of 
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1  the  property  has  been  distributed  or  transferred  may  be  used 

2  if  the  distributor  or  transferor  corporation  ceases  all  opera- 

3  tions,  other  than  liquidating  activities,  after  such  date. 

4  Sec.  313.     Section  24567  is  added  to  said  code,  to  read : 

5  24567.     The  items  referred  to  in  Section  24565  are : 

6  (a)   In  the  case  of  a  distribution  or  transfer  described  in 

7  Section  24565 — 

8  (1)   The   earnings   and  profits  or  deficit  in  earnings  and 

9  profits,  as  the  case  may  be,  of  the  distributor  or  transferor 

10  corporation  shall,  subject  to  subparagraph  (2),  be  deemed  to 

11  have  been  received  or  incurred  by  the  acquiring  corporation  as 

12  of  the  close  of  the  date  of  the  distribution  or  transfer ;  and 

13  (2)   A  deficit  in  earnings  and  profits  by  the  distributor, 

14  transferor,  or  acquiring  corporation  shall  be  used  only  to  offset 

15  earnings  and  profits  accumulated  after  the  date  of  transfer. 

16  For  this  purpose,  the  earnings  and  profits  for  the  taxable  year 

17  of  the  acquiring  corporation  in  which  the  distribution  or  trans- 

18  fer  occurs  shall  be\deemed  to  have  been  accumulated  after  such 

19  distribution  or  transfer  in  an  amount  which  bears  the  same 

20  ratio  to  the  undistributed  earnings  and  profits  of  the  acquiring 

21  corporation  for  such  taxable  year   (computed  without  regard 

22  to  any  earnings  and  profits  received  from  the  distributor  or 
28  transferor  corporation,  as  described  in  paragraph  (1)  of  this 

24  subsection)   as  the  number  of  days  in  the  taxable  year  after 

25  the  date  of  distribution  or  transfer  bears  to  the  total  number 

26  of  days  in  the  taxable  y^ar. 

27  (b)  The  acquiring  corporation  shall  use  the  method  of  ac- 

28  counting  used  by  the  distributor  or  transferor  corporation  on 

29  the  date  of  distribution  or  transfer  unless  different  methods 

30  were  used  by  several  distributor  or  transferor  corporations  or 

31  by  a  distributor  or  transferor  corporation  and  the  acquiring 

32  corporation.    If   different  methods  were   used,   the   acquiring 

33  corporation  shall  use  the  method  or  combination  of  methods  of 

34  computing  taxable   income   adopted  pursuant  to  regulations 

35  prescribed  by  the  Franchise  Tax  Board. 

36  (c)   In  any  case  in  which  inventories  are  received  by  the 

37  acquiring  corporation,  such  inventories  shall  be  taken  by  such 

38  corporation  (in  determining  its  income)  on  the  same  basis  on 

39  which  such  inventories  were  taken  by  the  distributor  or  trans- 

40  feror  corporation,  unless  different  methods  were  used  by  sev- 
4,1  eral  distributor  or  transferor  corporations  or  by  a  distributor 

42  or  transferor  corporation  and  the  acquiring  corporation.  If 

43  different  methods  were  used,  the  acquiring  corporation  shall 

44  use  the  method  or  combination  of  methods  of  taking  inventory 

45  adopted  pursuant  to  regulations  prescribed  by  the  Franchise 

46  Tax  Board.  ,i,     ■,. 

47  (d)   The  acquiring  corporation  shall  be  treated  as  the  dis- 

48  tributor  or  transferor  corporation  for  purposes  of  computing 

49  the  depreciation  allowance  under  paragraphs    (2),    (3),  and 

50  (4)  of  subsection  (b)  of  Section  24349  on  property  acquired 

51  in  a  distribution  or  transfer  with  respect  to  that  part  or  all 

52  of  the  basis  in  the  hands  of  the  acquiring  corporation  as  does 
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1  not  exceed. the  basis  in  the  hands  of  the  distributor  or  trans- 

2  f  eror  corporation. 

3  (e)   If  the  acquiring  corporation  acquires  installment  obli- 

4  gations  (the  income  from  which  the  distributor  or  transferor 

5  corporation  has  elected,  under  Sections  24667  to  24670,  in- 

6  elusive,  to  report  on  the  installment  basis)  the  acquiring  cor- 

7  poration  shall,  for  purposes  of  Sections  24667  to  24670,  inclu- 

8  sive,  be  treated  as  if  it  were  the  distributor  or  transferor 

9  corporation. 

10  (f )   If  the  acquiring  corporation  assumes  liability  for  bonds 

11  of  the  distributor  or  transferor  corporation  issued  at  a  dis- 

12  count  or  premium,  the  acquiring  corporation  shall  be  treated 

13  as  the  distributor  or  transferor  corporation  after  the  date  of 

14  distribution    or    transfer    for    purposes    of    determining    the 

15  amount  of  amortization  allowable  or  includable  with  respect 

16  to  such  discount  or  premium. 

17  (g)   The  acquiring  corporation  shall  be  entitled  to  deduct, 

18  as  if  it  were  the  distributor  or  transferor  corporation,  expenses 

19  deferred  under  Sections  24836  and  24837  (relating  to  explora- 

20  tion  and  development  expenditures,  respectively)   if  the  dis- 

21  tributor  or  transferor  corporation  has  so  elected.  For  the  pur- 

22  pose  of  applying  the  limitation  provided  in  Section  24837,  if, 

23  for  any  taxable  year,  the  distributor  or  transferor  corpora- 

24  tion  was  allowed  the  deduction  in  Section  24837(a)  or  made 

25  the  election  in  Section  24837(b),  the  acquiring  corporation 

26  shall  be  deemed  to  have  been  allowed  such  deduction  or  to 

27  have  made  such  election,  as  the  case  may  be. 

28  (h)   The  acquiring  corporation  shall  be  considered  to  be  the 

29  distributor  or  transferor  corporation  after  the  date  of  distri- 

30  bution  or  transfer  for  the  purpose  of  determining  the  amounts 

31  deductible  under  Chapter  12  y^^ith  respect  to  pension  plans, 

32  employees'  annuity  plans,  and  stock  bonus  and  profit-sharing 

33  plans. 

34  (i)   If  the  acquiring  corporation  is  entitled  to  the  recovery 

35  of  bad  debts,  prior  taxes,  or  delinquency  amounts  previously 

36  deducted  or  credited  by  the  distributor  or  transferor  corpo- 

37  ration,  the  acquiring  corporation  shall  include  in  its  income 

38  such  amounts  as  would  have  been  includable  by  the  distributor 

39  or  transferor  corporation  in  accordance  with  Section  24310 

40  (relating  to  the  recovery  of  bad  debts,  prior  taxes,  and  delin- 

41  quency  amounts ) . 

42  (j)   The  acquiring  corporation  shall  be  treated  as  the  dis- 

43  tributor  or  transferor  corporation  after  the  date  of  di.stribu- 

44  tion  or  transfer  for  purposes  of  applying  Sections  24943  to 

45  24949.2,  inclusive. 

46  (k)   If  the  acquiring  corporation — 

47  (1)   Assumes  an  obligation  of  the  distributor  or  transferor 

48  corporation  which,   after   the   date   of   the   distribution   or 

49  transfer,  gives  rise  to  a  liability,  and 

50  (2)   Such  liability,  if  paid  or  accrued  by  the  distributor 

51  or  transferor  corporation,  would  have  been  deductible  in 

52  computing  its  net  income. 
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1  The  acquiring  corporation  shall  be  entitled  to  deduct  such 

2  items  when  paid  or  accrued,  as  the  case  may  be,  as  if  such 

3  corporation  were  the  distributor  or  transferor  corporation.  A 

4  corporation  which  would  have  been  an  acquiring  corporation 

5  under  this  section  if  the  date  of  distribution  or  transfer  had 

6  occurred  on  or  after  the  effective  date  of  the  provisions  of  this 

7  chapter  applicable  to  a  liquidation  or  reorganization,  as  the 

8  case  may  be,  shall  be  entitled,  even  though  the  date  of  distri- 

9  bution  or  transfer  occurred  before  such  effective  date,  to  apply 

10  this  paragraph  with  respect  to  amounts  paid  or  accrued  in 

11  taxable  years  beginning  after  December  31,  1964,  on  account 

12  of  such  obligations  of  the  distributor  or  transferor  corpora- 

13  tion.  This  subdivision  shall  not  apply  if  such  obligations  are 

14  reflected  in  the  amount  of  stock,  securities,  or  property  trans- 

15  ferred  by  the  acquiring  corporation  to  the  transferor  corpora- 

16  tion  for  the  property  of  the  transferor  corporation. 

17  (Z)   Notwithstanding  the  other  provisions  of  this  section,  or 

18  Section  24668,  a  corporation  which  has  acquired  the  proper- 

19  ties  and  assumed  the  liabilities  of  a  wholly  owned  subsidiary 

20  shall  be  considered  to  have  succeeded  to  and  to  be  entitled  to 

21  take  into  account  contributions  of  the  subsidiary  to  a  pension 

22  plan,  and  shall  be  considered  to  be  the  distributor  or  trans- 

23  feror  corporation  after  the  date  of  distribution  or  transfer 

24  (but  not  for  the  taxable  years  with  respect  to  which  this  para- 

25  graph  does  not  apply)   for  the  purpose  of  determining  the 

26  amounts  deductible  under  Chapter  12  with  respect  to  contri- 

27  butions  to  a  pension  plan  if — 

28  (1)   The  corporate  laws  of  the  state  of  incorporation  of  the 

29  subsidiary  required  the"  surviving  corporation  in  the  case  of 

30  merger  to  be  incorporated  under  the  laws  of  the  state  of  in- 

31  corporation  of  the  subsidiary ;  and 

32  (2)   The  properties  were  acquired  in  a  liquidation  of  the 

33  subsidiary  in  a  transaction  subject  to  Section  24502. 

34  (m)   The  acquiring  corporation  shall  take  into  account  any 

35  net  amount  of  any  adjustment  described  in  Sections  24721- 

36  24724  of  the  distributor  or  transferor  corporation — 

37  (1)   To  the  extent  such  net  amount  of  such  adjustment  has 

38  not  be^n  taken  into  account  by  the  distributor  or  transferor 

39  corporations,  and 

40  (2)   In  the  same  manner  and  at  the  same  time  as  such  net 

41  amount  would  have  been  taken  into  account  by  the  distributor 

42  or  transferor  corporation. 

43  Sec.  314.     Section  24575.1  of  said  code  is  amended  to  read : 

44  24575.1.     (a)  (1)  If  the  taxpayer  has  acquired  property  in 

45  a  transaction  described  in  Section  24577  or  24578(b),  and  if 

46  any  such  property  constitutes  retirement-straight  line  prop- 

47  erty,  then,  in  determining  the  adjusted  basis  of  all  retirement- 

48  straight  line  property  held  by  the  taxpayer  on  his  adjustment 

49  date,  adjustment  shall  be  made    (in  lieu  of  the  adjustment 

50  provided  in  Section  1016(b)    (1)   and   (2))   for  depreciation 

51  sustained  before  March  1,   1913,  on  retirement-straight  line 
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1  property  which  was  held  on  such  date  for  which  cost  was  or  is 

2  claimed  as  basis,  and  which  either — 

3  (A)  Was  retired  before  the  acquisition  of  the  retirement- 

4  straight  line  property  by  the  taxpayer,  but  only  if  a  deduction 

5  was  allowed  in  computing  net  income  by  reason  of  such  retire- 

6  ment,  and  such  deduction  was  computed  on  the  basis  of  cost 

7  without  adjustment  for  depreciation  sustained  before  March 

8  1,  1913.  In  the  case  of  any  such  property  retired  during  any 

9  annual  accounting  period  beginning  after  December  31,  1929, 

10  the  adjustment  under  this  subparagraph  shall  not  exceed  that 

11  portion  of  the  amount  attributable  to  depreciation  sustained 

12  before  March  1,  1913,  which  resulted  or  would  have  resulted, 

13  had  the  taxpayer  been  subject  to  this  part  during  such  years, 

14  (by  reason  of  the  deduction  so  allowed)    in  a  reduction  in 

15  taxes  under  this  part  or  prior  tax  laws. 

16  (B)  Was  acquired  by  the  taxpayer. 

17  The  adjustment  determined  under  this  paragraph  shall  be 

18  allocated    (in  the  manner  prescribed  by  the  Franchise  Tax 

19  Board)   among  all  retirement-straight  line  property  held  by 

20  the  taxpayer  on  his  adjustment  date.  Such  adjustment  shall 

21  apply  to  all  periods  on  and  after  the  adjustment  date. 

22  (2)  For  purposes  of  this  subsection,  the  term  "retirement- 

23  straight  line  property"  means  any  property  of  a  kind  or  class 

24  with  respect  to  which  (A)  the  corporation  transferring  such 

25  property  to  the  taxpayer  was  using  (at  the  time  of  transfer) 

26  the  retirement  method  of  computing  the  allowance  of  deduc- 

27  tions  for  depreciation,  and  (B)  the  acquiring  corporation  has 

28  adopted  any  other  method  of  computing  such  allowance. 

29  (3)   For  purposes  of  this  ^bsection : 

30  (A)   The  term  "depreciation"  means  exhaustion,  wear  and 

31  tear,  and  obsolescence. 

32  (b)   In  the  case  of  any  kind  or  class  of  property,  the  term 

33  "adjustment  date"  means  whichever  of  the  following  is  the 

34  later : 

35  (i)   The  first  day  of  the  taxpayer's  first  annual  accounting 

36  period  beginning  after  December  31,  1958,  or 

37  (ii)   The  first  day  of  the  first  annual  accounting  period  after 

38  June  24,  1959  in  wliich  the  taxpayer  uses  a  method  of  comput- 

39  ing  the  allowance  of  deductions  for  depreciation  other  than  the 

40  retirement  method. 

41  Sec.  315.     Section  24601  of  said  code  is  amended  to  read: 

42  24601.     If   contributions  are   paid  by  an  employer   to   or 

43  under  a  stock  bonus,  pension,  profit-sharing,  or  annuity  plan, 

44  or  if  compensation  is  paid  or  accrued  on  account  of  any  em- 

45  ployee  under  a  plan  deferring  the  receipt  of  such  compensa- 

46  tion,  such  contributions  or  compensation  shall  not  be  deductible 

47  under  Section  21313  (relating  to  trade  or  business  expenses) 

48  but  if  they  satisfy  the  conditions  of  the  section,  they  shall  be 

49  deductible  under  this  section,  subject,  however,  to  the  follow- 

50  ing  limitations  as  to  the  amounts  deductible  in  any  year : 

51  In  the  taxable  year  when  paid,  if  the  contributions  are  paid 

52  into  a  pension  trust,  and  if  such  taxable  year  ends  within  or 
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1  with  a  taxable  year  of  the  trust  for  which  the  trust  is  exempt 

2  under  Section  17501  of  this  code,  in  an  amount  determined  as 

3  follows : 

4  (a)  An  amount  not  in  excess  of  5  percent  of  the  compensa- 

5  tion   otherwise  paid  or  accrued  during  the  taxable  year  to 

6  all  the  employees  under  the  trust,  but  such  amount  may  be 

7  reduced  for  future  years  if  found  by  the  Franchise  Tax  Board 

8  upon  periodical  examinations  at  not  less  than  five-year  inter- 

9  vals  to  be  more  than  the  amount  reasonably  necessary  to  pro- 

10  vide  the  remaining  unfunded  cost  of  past  and  current  service 

11  credits  of  all  employees  under  the  plan;  plus 

12  (b)  Any  excess  over  the  amount  allowable  under  paragraph 

13  (a)  necessary  to  provide  with  respect  to  all  of  the  employees 

14  under  the  trust  the  remaining  unfunded  cost  of  their  past  and 

15  current  service  credits  distributed  as  a  level  amount,  or  a  level 

16  percentage  of  compensation,  over  the  remaining  future  service 

17  of  each  such  employee,  as  determined  under  regulations  pre- 

18  scribed  by  the  Franchise  Tax  Board,  but  if  such  remaining 

19  unfunded  cost  with  respect  to  any  three  individuals  is  more 

20  than  50  percent  of  such  remaining  unfunded  cost,  the  amount 

21  of  such  unfunded  cost  attributable  to  such  individuals  shall 

22  be  distributed  over  a  period  of  at  least  five  taxable  years,  or 

23  (c)   In  lieu  of  the  amounts  allowable  under  paragraphs  (a) 

24  and  (b)  above,  an  amount  equal  to  the  normal  cost  of  the  plan, 

25  as  determined  under  regulations  prescribed  by  the  Franchise 

26  Tax  Board,  plus,  if  past  service  or  other  supplementary  pen- 

27  sion  or  annuity  credits  are  provided  by  the  plan,  an  amount 

28  not  in  excess  of  10  percent  of  the  cost  which  would  be  required 

29  to  completely  fund  or  purchase  such  pension  or  annuity  credits 

30  as  of  the  date  when  they  are  included  in  the  plan,  as  deter- 

31  mined  under  regulations  prescribed  by  the  Franchise   Tax 

32  Board,  except  that  in  no  case  shall  a  deduction  be  allowed 

33  for  any  amount  (other  than  the  normal  cost)   paid  in  after 

34  such  pension  or   annuity  credits  are   completely  funded  or 

35  purchased, 

36  (d)   Any  amount  paid  in  a  taxable  year  in  excess  of  the 

37  amount  deductible  in  such  year  under  the  foregoing  limitations 

38  shall  be  deductible  in  the  succeeding  taxable  years  in  order  of 

39  time  to  the  extent  of  the  difference  between  the  amount  paid 

40  and  deductible  in  each  such  succeeding  year  and  the  maximum 

41  amount  deductible  for  such  year  in  accordance  with  the  fore- 

42  going  limitations. 

43  Sec.  316.     Section  24602  of  said  code  is  amended  to  read : 

44  '24602.     In  the  taxable  year  when  paid,  in  an  amount  deter- 

45  mined  in  accordance  with  Section  24601,  if  the  contributions 

46  are   paid  toward  the  purchase   of  retirement   annuities   and 

47  such  purchase  is  a  part  of  a  plan  which  meets  the  requirements 

48  of    Section  17501(c),  (d),  (e),  and  (f)  of  Part  10  of  Division 

49  2  of  this  code,  and  if  refunds  of  premiums,  if  any,  are  applied 

50  within  the  current  taxable  year  or  next  succeeding  taxable 

51  year  toward  the  purchase  of  such  retirement  annuities. 
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1  Sec.  317.     Section  24603  of  said  code  is  amended  to  read: 

2  24603.     (a)   In  the  taxable  year  when  paid,  if  the  contribu- 

3  tions  are  paid  into  a  stock  bonus  or  profit-sharing  trust,  and  if 

4  such  taxable  year  ends  within  or  with  a  taxable  year  of  the 

5  trust  with  respect  to  which  the  trust  is  exempt  under  Section 

6  17501  of  this  code,  in  an  amount  not  in  excess  of  15  percent  of 

7  the  compensation  otherwise  paid  or  accrued  during  the  taxable 

8  year  to  all  employees  under  the  stock  bonus  or  profit-sharing 

9  plan.  If  in  any  taxable  year  there  is  paid  into  the  trust,  or  a 

10  similar  trust  then  in  effect,  amounts  less  than  the  amounts 

11  deductible  under  the  p^eeediftg  se^teftee^  Section  24602  the 

12  excess,  or  if  no  amount  is  paid,  the  amounts  deductible  shall 

13  be  carried  forward  and  be  deductible  when  paid  in  the  suc- 

14  ceeding  taxable  years  in  order  of  time,  but  the  amount  so 

15  deductible  under  this  sentence  in  any  such  succeeding  taxable 

16  year  shall  not  exceed  l5  percent  of  the  compensation  otherwise 

17  paid  or  accrued  during  such  succeeding  taxable  year  to  the 

18  beneficiaries  under  the  plan.  In  addition,  any  amount  paid 

19  into  the  trust  in  any  taxable  year  in  excess  of  the  amount 

20  allowable  with  respect  to  such  year  under  the  preceding  pro- 

21  visions  of  this  subsection  shall  be  deductible  in  the  succeeding 

22  taxable  years  in  order  of  time,  but  the  amount  so  deductible 

23  under  this  sentence  in  any  one  such  succeeding  taxable  year 

24  together  with  the  amount  allowable  under  the  first  sentence  of 

25  this  subsection  shall  not  exceed  15  percent  of  the  compensation 

26  otherwise  paid  or  accrued  during  such  taxable  year  to  the 

27  beneficiaries  under  the  plan.  The  term  "stock  bonus  or  profit- 

28  sharing  trust,"  as  used  in  this  subsection,  shall  not  include 

29  any  trust  designed  to  provide  benefits  upon  retirement  and 

30  covering  a  period  of  years,  if  under  the  plan  the  amounts 

31  to  be  contributed  by  the  employer  can  be  determined  actu- 

32  arially  as  provided  in  Section  24601.  If  the  contributions  are 

33  made  to  two  or  more  stock  bonus  or  profit-sharing  trusts,  such 

34  trusts  shall  be  considered  a  single  trust  for  purposes  of  apply- 

35  ing  the  limitations  in  this  subsection. 

36  (b)   In  the  case  of  a  profit-sharing  plan,  or  a  stock  bonus 

37  plan  in  which  contributions  are  determined  with  reference  to 

38  profits,  of  a  group  of  corporations  which  is  an  affiliated  group 

39  within  the  meaning  of  Section  1504  of  the  Federal  Internal 

40  Revenue  Code  of  19^4,  if  any  member  of  such  affiliated  group 

41  is  prevented  from  making  a  contribution  which  it  would  other- 

42  wise  have  made  under  the  plan,  by  reason  of  having  no  current 

43  or  accumulated  earnings  or  profits  or  because  such  earnings 

44  or  profits  are  less  than  the  contributions  which  it  would  other- 

45  wise  have  made,  then  so  much  of  the  contribution  which  such 

46  member  was  so  prevented  from  making  may  be  made,  for  the 

47  benefit  of  the  employees  of  such  member,  by  the  other  members 
4g  of  the  group,  to  the  extent  of  current  or  accumulated  earnings 

49  or  profits,  except  that  such  contribution  by  each  such  other 

50  member  shall  be  limited,  where  the  group  does  not  file  a  con- 

51  solidated  return,  to  that  proportion  of  its  total  current  and 

52  accumulated  earnings  or  profits  remaining  after  adjustment 

(200) 


_  139  —  AB  2270 

1  for  its  contribution  deductible  without  regard  to  this  sub- 

2  section  which  the  total  prevented  contribution  bears  to  the 

3  total  current  and  accumulated  earnings  or  profits  of  all  mena- 

4  bers  of  the  group  remaining  after  adjustment  for  all  contri- 

5  butions  deductible  without  regard  to  this  subsection.  Contribu- 

6  tions  made  under  the  preceding  sentence  shall  be  deductible 

7  under  subsection  (a)  by  the  employer  making  such  contribu- 

8  tion,  and,  for  the  purpose  of  determining  amounts  which  may 

9  be  carried  forward  and  deducted  under  the  second  sentence 

10  of  subsection  (a)  in  succeeding  taxable  years,  shall  be  deemed 

11  to  have  been  made  by  the  employer  on  behalf  of  whose  em- 

12  ployees  such  contributions  were  made. 

13  Sec.  318.     Section  24606  of  said  code  is  amended  to  read : 

14  24606.     In  the  taxable  year  when  paid,  if  the  plan  is  not  one 

15  included  in  Sections  24601,  24602,  and  24603,  if  the  employees' 

16  rights  to  or  derived  from  such  employer 's  contribution  or  such 

17  compensation  are  nonforfeitable  at  the  time  the  contribution 

18  or  compensation  is  paid. 

19  Sec.  319.     Section  24607  of  said  code  is  amended  to  read: 

20  24607.     For  purposes  of  Sections  24601,  24602,  and  24603, 

21  a  taxpayer  on  the  accrual  basis  shall  be  deemed  to  have  niade 

22  a  payment  on  the  last  day  of  the  year  of  accrual  if  the  pay- 

23  ment  is  on  account  of  such  taxable  j^ear  and  is  made  not  later 

24  than  the  time  prescribed  by  law  for  filing  the  return  for  such 

25  taxable  year   (including  extensions  thereof). 

26  Sec.  320.     Section  24608  of  said  code  is  amended  to  read: 

27  24608.     If   amounts   are   deductible   under   Sections   24601 

28  and  24603,  or  Sections  24602  and  24603,  or  Sections  24601, 

29  24602,  and  24603,  in  connection  with  two  or  more  trusts,  or 

30  one  or  more  trusts  and  an  annuity  plan,  the  total  amount  de- 

31  ductible  in  a  taxable  year  under  such  trusts  and  plans  shall 

32  not  exceed  25  percent  of  the  compensation  otherwise  paid  or 

33  accrued  during  the  taxable  year  to  the  persons  who  are  the 

34  beneficiaries  of  the  trusts  or  plans.  In  addition,  any  amount 

35  paid  into  such  trust  or  under  such  annuity  plans  in  any  tax- 

36  able  year  in  excess  of  the  amount  allowable  with  respect  to 

37  such  year  under  the  preceding  provisions  of  this  section  shall 

38  be  deductible  in  the  succeeding  taxable  years  in  order  of  time, 

39  but  the  amount  so  deductible  under  this  sentence  in  any  one 

40  such  succeeding  taxable  year  together  with  the  amount  allow- 

41  able  under  the  first  sentence  of  this  section  shall  not  exceed 

42  30   percent  of  the   compensation  otherwise  paid  or  accrued 

43  during  such  taxable  years  to  the  beneficiaries  under  the  trusts 

44  or  plans.  This  section  shall  not  have  the  effect  of  reducing  the 

45  amount  otherwise  deductible  under  Sections  24601,  24602,  and 

46  24603,  if  no  employee  is  a  beneficiary  under  more  than  one 

47  trust,  or  a  trust  and  an  annuity  plan. 

48  Sec.  321.     Section  24611  of  said  code  is  amended  to  read: 

49  24611.     The  amount  of  any  unused  deductions  or  contribu- 

50  tions  in  excess  of  the  deductible  amounts  for  annual  accounting 

51  periods  to  which  this  article  does  not  apply  which  under  Sec- 

52  tions  17324  to  17324.17,  inclusive,  ©p  Fai4  40  of  Part  10  of  Di- 
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1  vision  2  of  this  code  would  be  allowable  as  deductions  in  later 

2  years  had  such  Sections  17324  to  17324.17,  inclusive,  of  Part 

3  10  of  Division  2  of  this  code  remained  in  effect,  shall  be  allow- 

4  able  as  deductions  in  annual  accounting  periods  to  which  this 

5  part  applies  as  if  such  Sections  17324  to  17324.17,  inclusive,  of 

6  Part  10  of  Division  2  of  this  code  were  continued  in  effect  for 

7  such  j-ears.  However,  the  deduction  under  the  preceding  sen- 

8  tence  shall  not  exceed  an  amount  which,  when  added  to  the 

9  deduction  allowable  under  Sections  24601  to  24608,  inclusive, 

10  for  contributions  made  in  annual  accounting  periods  to  which 

11  this  article  applies,  is  not  greater  than  the  amount  which  would 

12  be  deductible  under  Sections  24601  to  24608,  inclusive,  if  the 

13  contributions  which  give  rise  to  the  deduction  under  the  pre- 

14  ceding  sentence  were  made  in  an  annual  accounting  period  to 

15  which  this  article  applies. 

16  Sec.  322.     Section  24613  of  said  code  is  amended  to  read: 

17  24613.     For  purposes  of  applying  Sections  24601  to  24611, 

18  inclusive,  with  respect  to  contributions  made  to  or  under  a 

19  pension,  profit-sharing,  stock  bonus  or  annuity,  plan  by  a  do- 

20  mestic  corporation    (i.e.,  a  corporation  created  or  organized 

21  within  the  United  States),  or  by  another  corporation  which  is 

22  entitled  to  deduct  its  contributions  under  Section  24603(b), 

23  on  behalf  of  an  individual  who  is  treated  as  an  employee  of 

24  such  domestic  corporation  under  Section  17527(a)  of  the  Per- 

25  sonal  Income  Tax  Law — 

26  (1)   Except  as  provided  in  paragraph    (2),  no  deduction 

27  shall  be  allowed  to  such  domestic  corporation  or  to  any  other 

28  corporation  which  is  entitled  to  deduct  its  contributions  under 

29  such  sections, 

30  (2)   There  shall  be  allowed  as  a  deduction  to  the  foreign  sub- 

31  sidiary  of  which  such  individual  is  an  employee  an  amount 

32  equal  to  the  aifiount  which  (but  for  paragraph  (1))  would  be 

33  deductible  under  Sections  24601  to  24611,  by  the  domestic  cor- 

34  poration  if  he  were  an  employee  of  the  domestic  corporation, 

35  and 

36  (3)   Any  reference  to  compensation  shall  be  considered  to 

37  be  a  reference  to  the  total  compensation  of  such  individual 

38  (determined  with  the  application  of  subsection  (b)(2)  of  Sec- 

39  tion  17527  ofThe  Personal  Income  Tax  Law). 

40  Any  amount  deductible  by  a  foreign  subsidiary  under  this 

41  section  shall  be  deductible  for  its  year  with  or  within  which 

42  the  taxable  year  of  such  domestic  corporation  ends. 

43  Sec.  323.     Section  24614  of  said  code  is  amended  to  read : 

44  24614.     For  purposes  of  applying  Sections  24601  to  24611, 

45  inclusive,  with  respect  to  contributions  made  to  or  under  a 

46  pension,  profit-sharing,  stock  bonus,  or  annuity,  plan  by  a  do- 

47  mestic  parent  corporation   (i.e.,  a  corporation  created  or  or- 

48  ganized  within  the  United  States),  or  by  another  corporation 

49  which  is  entitled  to  deduct  its  contributions  under  Section 

50  24603(b),  on  behalf  of  an  individual  who  is  treated  as  an 

51  employee  of  such  domestic  corporation  under  Section  17528(a) 

52  of  the  Personal  Income  Tax  Law — 
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1  (1)  Except  as  provided  in  paragraph    (2),  no  deduction 

2  shall  be  allowed  to  such  domestic  parent  corporation  or  to  any 

3  other  corporation  which  is  entitled  to  deduct  its  contributions 

4  under  such  sections, 

5  (2)   There  shall  be  allowed  as  a  deduction  to  the  domestic 

6  subsidiary  of  which  such  individual  is  an  employee  an  amount 

7  equal  to  the  amount  which  (but  for  paragraph  (1))  would  be 

8  deductible  under  Sections  24601  to  24611,  inclusive,  by  the 

9  domestic  parent  corporation  if  he  were  an  employee  of  the 

10  domestic  parent  corporation,  and 

11  (3)  Any  reference  to  compensation  shall  be  considered  to 

12  be  a  reference  to  the  total  compensation  of  such  individual 

13  (determined  with  the  application  of  subsection  (b)  (2)  of  Sec- 

14  tion  17528  of  the  Personal  Income  Tax  Law) . 

15  Any  amount  deductible  by  a  domestic  subsidiary  under  this 

16  section  shall  be  deductible  for  its  income  year  with  or  within 

17  which  the  taxable  year  of  such  domestic  parent  corporation 

18  ends. 

19  Sec.  324.     Section  24622  of  said  code  is  amended  to  read: 

20  24622.     (a)   If  the  transfer  of  a  share  of  stock  to  an  indi- 

21  vidual  pursuant  to  his  exercise  of  an  option  would  otherwise 

22  meet   the   requirements    of    Section    17532(a),    17533(a),    or 

23  17534(a)  of  the  Personal  Income  Tax  Law  except  that  there 

24  is  a  failure  to  meet  any  of  the  holding  period  requirements  of 

25  Section  17532(a)  (1),  17533(a)  (1),  or  17534(a)  (1)  of  the  Per- 

26  sonal  Income  Tax  Law,  then  any  deduction  from  the  mcome 

27  of  the  employer  corporation  for  the  taxable  year  in  which  such 

28  exercise  occurred   attributable  to   such   disposition,   shall  be 

29  treated  as  a  deduction  from  income  in  the  taxable  year  of  such 

30  employer  corporation  in  which  such  disposition  occurred. 

31  (b)   If  an  individual  who  has  acquired  a  share  of  stock  by 

32  the  exercise  of  a  qualified  stock  option  makes  a  disposition  of 

33  such  share  within  the  three-year  period  described  in  Section 

34  17532(a)(1)  of  the  Personal  Income  Tax  Law,  and  such  dis- 

35  position  is  a  sale  or  exchange  with  respect  to  which  a  loss  (if 

36  sustained)  would  be  recognized  to  such  individual,  then  the 

37  amount  which  is  deductible  from  the  income  of  the  employer 

38  corporation,  shall  not  exceed  the  excess  (if  any)  of  the  amount 

39  realized  on  such  sale  or  exchange  over  the  adjusted  basis  of 

40  such  share. 

41  Sec.  325.     Section  24631  of  said  code  is  amended  to  read : 

42  24631.     (a)   Income  shall  be  computed  on  the  basis  of  the 

43  taxpayer's  taxable  year.  ^^ 

44  (b)  For  purposes  of  this  part,  the  term  ''taxable  year 

45  means —  ,             -    .    -o  ■.  ■           ^ 

46  (1)   The  taxpayer's  annual  accounting  period,  it  it  is  a  cai- 

47  endar  year  or  a  fiscal  year ;  • 

48  (2)   The  calendar  year,  if  subsection  (g)  applies;  or 

49  (3)   The  period  for  which  the  return  is  made,  if  a  return  is 

50  made  for  a  period  of  less  than  12  months. 

51  (c)   For  purposes  of  this  part,  the  term  "annual  accounting 

52  period"  means  the  annual  period  on  the  basis  of  which  the 
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1  taxpayer  regularly  computes  its  income  in  keeping  its  books. 

2  (d)   For  purposes  of  this  part,  the  term  "calendar  year" 

3  means  a  period  of  12  months  ending  on  December  31st. 

4  (e)   For  purposes  of  this  part,  the  term  "fiscal  year"  means 

5  a  period  of  12  months  ending  on  the  last  day  of  any  month 

6  other  than  December.  In  the  case  of  any  taxpayer  who  has 

7  made  the  election  provided  by  subsection  (f),  the  term  means 

8  the  annual  period  (varying  from  52  to  53  weeks)  so  elected, 

9  (f)    (1)   A  taxpayer  who,  in  keeping  its  books,  regularly 

10  computes  its  income  on  the  basis  of  an  annual  period  which 

11  varies  from  52  to  53  weeks  and  ends  always'  on  the  same  day 

12  of  the  week  and  ends  always — 

13  (A)   On  whatever  date  such  same  day  of  the  week  last 

14  occurs  in  a  calendar  month,  or 

15  (B)   On  whatever  date  such  same  day  of  the  week  falls 

16  which  is  nearest  to  the  last  day  of  a  calendar  month, 

17  may  (in  accordance  with  the  regulations  prescribed  under  par- 

18  agraph  (3))  elect  to  compute  its  income  for  purposes  of  this 

19  part  on  the  basis  of  such  annual  period.  This  paragraph  shall 

20  apply  to  annual  accounting  periods  ending  after  December 

21  31,  1954. 

22  (2)    (A)   In  any  case  in  which  the  effective  date  or  the  ap- 

23  plicability  of  aiiy  provision  of  this  part  is  expressed  in  terms 

24  of  taxable  years  beginning  or  ending  with  reference  to  a  speci- 

25  fied  date  which  i^  the  first  or  last  day  of  a  month,  a  taxable 

26  year  described  in  paragraph  (1)  shall  be  treated — 

27  (i)   As  beginning  with  the  first  day  of  the  calendar  month 

28  beginning  nearest  to  the  first  day  of  such  taxable  year,  or 

20  (ii)   As  ending  with  the  last  day  of  the  calendar  month 

30  ending  nearest  to  the  last  day  of  such  taxable  year,  as  the  case 

31  may  be. 

32  (B)  In  the  case  of  a  change  from  or  to  a  taxable  year  de- 

33  scribed  in  paragraph  (1)  — 

34  (i)   If  such  change  results  in  a  short  period    (within  the 

35  meanincr  of  Section  24634)  of  359  days  or  more,  or  less  than 
36.  7  days,  Section  24636  shall  not  apply; 

37  (ii)   If  such  change  results  in  a  short  period  of  less  than 

38  seven  days,  such  short  period  shall,  for  purposes  of  this  part, 

39  be  added  to  and  deemed  a  part  of  the  following  taxable  year ; 

40  and 

41  (iii)  If  such  change  results  in  a  short  period  to  which  Sec- 

42  tion  24634  applies,  the  income  for  such  short  period  shall  be 

43  placed  on  an  annual  basis  for  purposes  of  such  subsection  by 

44  multiplying  such  income  by  365  and  dividing  the  result  by 

45  the  number  of  days  in  a  short  period,  and  the  ta,x  shall  be 

46  the  same  part  of  the  tax  computed  on  the  annual  basis  as  the 

47  number  of  days  in  the  short  period  is  of  365  days. 

48  (3)   The  Franchise  Tax  Board  shall  prescribe  such  regula- 

49  tions  as  it  deems  necessary  for  the  application  of  this  sub- 

50  section. 
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1  (g)  Except  as  provided  in  Section  24634  (relating  to  re- 

2  turns  for  periods  of  less  than   12  months),  the  taxpayer's 

3  taxable  year  shall  be  the  calendar  year  if — 

4  (1)   The  taxpayer  keeps  no  books; 

5  (2)   The   taxpayer   does   not   have   an   annual    accounting 

6  period;  or 

7  (3)   The  taxpayer  has  an  annual  accounting  period,  but 

8  such  period  does  not  qualify  as  a  fiscal  year. 

9  Sec.  326.     Section  24633  of  said  code  is  amended  to  read: 

10  24633.     If  a  taxpayer  changes  its  annual  accfounting  period, 

11  the  new  accounting  period  shall  become  the  taxpayer's  taxable 

12  year  only  if  the  change  is  approved  by  the  Franchise  Tax 

13  Board.   For  purposes  of  this  part,   if  a  taxpayer  to  whom 

14  Section  24631  (g)  applies  adopts  an  annual  accounting  period 

15  (as  defined  in  Section  24631(c))  other  than  a  calendar  year, 

16  the  taxpayer  shall  be  treated  as  having  changed  its  annual 

17  accounting  period. 

18  Sec.  327.     Section  24634  of  said  code  is  amended  to  read: 

19  24634.     (a)  A  return  for  a  period  of  less  than  12  months 

20  (referred  to  in  this  article  as  ''short  period")  shall  be  made 

21  under  any  of  the  following  circumstances: 

22  (1)   When  the  taxpayer,  with  the  approval  of  the  Franchise 

23  Tax  Board,  changes  its  annual  accounting  period.  In  such  a 

24  case,  the  return  shall  be  made  for  the  short  period  beginning 

25  on  the  day  after  the  close  of  the  former  taxable  year  and  end- 

26  ing  at  the  close  of  the  day  before  the  day  designated  as  the 

27  first  day  of  the  new  taxable  year. 

28  (2)   AVhen  the  taxpayer  is  in  existence  during  only  part  of 

29  what  would  otherwise  be  its  taxable  year. 

30  (3)   When  the  Franchise   Tax  Board  terminates  the  tax- 

31  payer's  taxable  year  under  Section  25761  (relating  to  tax  in 

32  jeopardy). 

33  Sec.  328.     Section  24636  of  said  code  is  amended  to  read: 

34  24636.     (a)   If  a  separate  return  is  made  by  a  taxpayer 

35  subject  to  the  tax  imposed  by  Chapter  2,  under  Section  24634 

36  on  account  of  a  change  in  the  accounting  period  the  net  in- 

37  come,  computed  on  the  basis  of  the  period  for  which  separate 

38  return   is  made,  referred  to   in   this   section   as   "the   short 

39  period,"  shall  be  placed  on  an  annual  basis  by  multiplying 

40  the  amount  thereof  by  12,  and  dividing  by  the  number  of 

41  months  in  the  short  period.  The  Franchise  Tax  Board  shall 

42  compute  the  amount  of  a  tax  on  the  income  placed  on  such 

43  annual  basis,  and  shall  allow  the  offset  provided  for  in  Article 

44  3  of  Chapter  2,  from  such  tax.  The  tax  due  under  this  section, 

45  which  shall  not  be  subject  to  offset,  shall  be  such  part  of  the 

46  tax,  less  the  offset  allowed,  computed  on  such  annual  basis 

47  as  the  number  of  months  in  the  short  period  is  of  12  months. 

48  (b)   If  a  taxpayer  subject  to  the  tax  imposed  by  Chapter  2 

49  establishes  the  amount  of  its  net  income  for  the  period  of  12 

50  months  beginning  with  the  first  day  of  the  short  period,  com- 

51  puted    as   if    such    12-month    period   were    a    taxable    year, 

52  under  the  law  applicable  to  such  year,  then  the  tax  for  the 
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1  short  period  shall  be  reduced  to  an  amount  which  is  such 

2  part  of  the  tax  computed  on  the  net  income  for  such  12-month 

3  period  as  the  net  income  computed  \on  the  basis  of  the  short 

4  period  is  of  the  net  income  for  the  12-month  period.  The  tax- 

5  payer  (other  than  a  taxpayer  to  which  the  next  sentence  ap- 

6  plies)   shall  compute  the  tax  and  file  its  return  without  the       ^ 

7  application  of  this  section.  If  the  taxpayer  has  disposed  of       ■ 

8  substantially  all  its  assets  prior  to  the  end  of  such  12-month       I 

9  period,  then  in  lieu  of  the  net  income   for  such  12-month 

10  period  there  shall  be  used  for  the  purposes  of  this  section  the 

11  net  income  for  the  12-month  period  ending  with  the  last  day 

12  of  the  short  period.  The  tax  computed  under  this  section  shall 

13  in  no  case  be  less  than  the  tax  computed  on  the  net  income 

14  for  the  short  period  without  placing  such  net  income  on  an 

15  annual  basis.  The  benefits  of  this  section  shall  not  be  allowed 

16  unless  the  taxpayer,  at  such  time  as  regulations  prescribed 

17  hereunder  require  (but  not  after  the  time  prescribed  for  the 

18  filing  of  thte  return  for  the  first  taxable  year  which  ends  on  or 

19  after  12  months  after  the  beginning  of  the  short  period), 

20  makes  application  therefor  in  accordance  with  such  regula- 

21  tions.  Such  application,  in  case  the  return  was  filed  without 

22  regard  to  this*  section,  shall  be  considered  a  claim  for  credit 

23  or  refund  with  respect  to  the  amount  by  which  the  tax  is 

24  reduced  under  this  section.  The  Franchise  Tax  Board  shall 

25  prescribe  such  regulations  as  it  may  deem  necessary  for  the 

26  application  of  this  section. 

27  Sec.  329.     Section  24661  of  said  code  is  amended  to  read: 

28  24661.     The  amount  of  any  item  of  gross  income  shall  be 

29  included  in  the  gross  income  for  the  taxable  year  in  which 

30  received  by  the  taxpayer,  unless,  under  the  method  of  ac- 

31  counting  used  in  computing  income,  such  amount  is  to  be 

32  properly  accounted  for  as  of  a  different  period. 

33  Sec.  330.     Section  24667  of  said  code  is  amended  to  read : 

34  24667.     (a)  Under  regulations  prescribed  by  the  Franchise 

35  Tax  Board,  a  person  who  regularly  sells  or  otherwise  disposes 

36  of  personal  property  on  the  installment  plan  may  return  as  in- 

37  come  therefrom  in  any  taxable  year  that  proportion  of  the 

38  installment  pajnoaents  actually  received  in  that  year  which  the 

39  gross  profit,  realized  or  to  be  realized  when  payment  is  com- 

40  pleted,  bears  to  the  total  contract  price. 

41  (b)  For  purposes  of  subdivision  (a),  the  total  contract  price 

42  of  all  sales  of  personal  property  on  the  installment  plan  in- 

43  eludes  the  amount  of  carrying  charges  or-  interest  which  is 

44  determined  with  respect  to  such  sales  and  is  added  on  the  books 

45  of  account  of  the  seller  to  the  established  cash  selling  price  of 

46  such  property.  This"  paragraph  shall  not  apply  with  respect  to 

47  sales  of  personal  property  under  a  revolving  credit  type  plan 

48  or  with  respect  to  sales  or  other  dispositions  of  property  the 

49  income  from  which  is,  under  Section  24668,  returned  on  the 

50  basis  and  in  the  manner  prescribed  in  subdivision  (a). 
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1  (c)   The  amendments  in  this  section  shall  apply  in  respect  to 

2  sales  made  in  annual  accounting  periods  beginning  after  De- 

3  eember  31,  1963. 

^  Sec.  331.     Section  24668  of  said  code  is  amended  to  read : 

5  24668.     (a)   Income  from — 

6  ( 1 )  A  sale  or  other  disposition  of  real  property ;  or 

7  (2)  A  casual  sale  or  other  casual  disposition  of  personal 

8  property  (other  than  property  of  a  kind  which  would  prop- 

9  erly  be  included  in  the  inventory  of  the  taxpayer  if  on  hand 

10  at  the  close  of  the  taxable  year)  for  a  price  exceeding  one 

11  thousand  dollars  ($1,000), 

12  may    (under   regulations  prescribed  by  the   Franchise   Tax 

13  Board)  be  returned  on  the  basis  and  in  the  manner  prescribed 

14  in  Section  24667. 

15  (b)  Subsection  (a)  shall  apply — 

16  (1)   111  the  case  of  a  sale  or  other  disposition  during  an 

17  annual  accounting  period  beginning  after  December  31,  1954, 

18  only  if  in  the  taxable  year  of  the  sale  or  other  disposition — 

19  (A)  There  are  no  payments ;  or 

20  (B)   The  payments  (exclusive  of  evidences  of  iadebtedness 

21  of  the  purchaser)    do  not  exceed  30  percent  of  the  selling 

22  price. 

23  (2)   In  the  case  of  a  sale  or  other  disposition  during  an 

24  annual  accounting  period  beginning  before  January  1,  1955, 

25  only  if  the  income  was  (by  reason  of  Section  25292  of  the 

26  Bank  and  Corporation  Tax  Law  of  1954)  returnable  on  the 

27  basis  and  in  the  manner  prescribed  in  Section  25292  of  such 

28  law. 

29  Sec.  332.     Section  24669  of  said  code  is  amended  to  read : 

30  24669.     (a)  If  a  taxpayer  entitled  to  the  benefits  of  Section 

31  24667  elects  for  any  taxable  year  to  report  its  income  on  the 

32  installment  basis,  then  in  computing  its  income  for  such  year 

33  (referred  to  in  this  section  as  "year  of  change")  or  for  any 

34  subsequent  year — 

35  (1)  Installment  payments  actually  received  during  any  such 

36  year  on  account  of  sales  or  other  dispositions  of  property  made 

37  in  any  annual  accounting  period  before  the  year  of  change 

38  shall  not  be  excluded ;  but 

39  (2)  The  tax  imposed  by  this  part  for  any  annual  account- 

40  ing  period  (referred  to  in  this  section  as  "adjustment  year") 

41  beginning  after  December  31,  1954,  shall  be  reduced  by  the 

42  adjustment  computed  under  subsection  (b). 

43  (b)  In  determining  the  adjustment  referred  to  in  subsec- 

44  tion    (a)(2),    first   determine,    for    each   annual    accounting 

45  period  before  the  year  of  change,  the  amount  which  equals  the 

46  lesser  of — 

47  (1)   The  portion  of  the  tax  for  such  prior  accounting  period 

48  which  is  attributable  to  the  gross  profit  which  was  included  in 

49  gross  income  for  such  prior  accountings  period,  and  which 

50  by  reason  of  subsection  (a)  (1)  is  includable  in  gross  income 

51  for  the  taxable  year;  or 
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1  (2)   The  portion  of  the  tax  for  the  adjustment  year  which 

2  is  attributable  to  the  gross  profit  described  in  paragraph  (1). 

3  The   adjustment   referred   to   in   subsection    (a)(2)    for   the 

4  adjustment  year  is  the  sum  of  the  amounts  determined  under 

5  the  preceding  sentence. 

6  (3)   For  purposes  of  subsection  (b),  the  portion  of  the  tax 

7  for  a  prior  annual  accounting  period,  or  for  the  adjustment 

8  year,  which  is  attributable  to  the  gross  profit  described  in 

9  such  subsection  is  that  amount  which  bears  the  same  ratio  to 

10  the  tax  imposed  by  this  part  (or  by  the  corresponding  provi- 

11  sions  of  prior  laws)   for  such  accounting  period   (computed 

12  without  regard  to   subsection    (b))    as  the   gross   profit   de- 

13  scribed  in  such  subsection  bears  to  the  gross  income  for  such 

14  accounting  period.  For  purposes  of  the  preceding  sentence, 

15  the  provisions  of  this  part  of  the  Bank  and  Corporation  Tax 

16  Law  of  1954  shall  be  treated  as  the  corresponding  provisions 

17  of  the  Bank  and  Corporation  Tax  Law  of  1954. 

18  Seg.  333.     Section  24670  of  said  code  is  amended  to  read: 

19  24670.     (a)  If  an  installment  obligation  is  satisfied  at  other 

20  than  its  face  value  or  distributed,  transmitted,  sold,  or  other- 

21  wise  disposed  of,  gain  or  loss  shall  result  to  the  extent  of  the 

22  difference  between  the  basis  of  the  obligation  and^ 

23  (1)   The  amount  realized,  in  the  case  of  satisfaction  at  other 

24  than  face  value  or  a  sale  or  exchange;  or 

25  (2)   The  fair  market  value  of  the  obligation  at  the  time  of 

26  distribution,  transmission,  or  disposition,  in  the  case  of  the 

27  distribution,  transmission,  or  disposition  otherwise  than  by  sale 

28  or  exchange. 

29  Any  gain  or  loss  so  resulting  shall  be  considered  as  resulting 

30  from  the  sale  or  exchange  of  the  property  in  respect  of  which 

31  the  installment  obligation  was  received. 

32  (b)   The  basis  of  an  installment  obligation  shall  be  the  excess 

33  of  the  face  value  of  the  obligation  over  an  amount  equal  to  the 

34  income  which  would  be  returnable  were  the  obligation  satisfied 

35  in  fuU. 

36  (c)    (1)  If— 

37  (A)  An  installment  obligation  is  distributed  by  one  corpo- 

38  ration  to  another  corporation  in  the  course  of  a  liquidation, 

39  except  in  the  case  of  a  distribution  to  which  Section  24504 

40  (b)(2)  applies;  and 

41  (B)  Under  Section  24502  (relating  to  complete  liquida- 

42  tions  of  subsidiaries)   no  gain  or  loss  with  respect  to  the 

43  receipt  of  sujch  obligation  is  recognized  in  the  case  of  the 

44  recipient  corporation; 

45  then  except  as  provided  in  subparagraph  (A)  no  gain  or  loss 

46  with  respect  to  the  distribution  of  such  obligation  shall  be 

47  recognized  in  the  case  of  the  distributing  corporation. 

48  (2)  If— 

49  (A)  An  installment  obligation  is  distributed  by  a  corpora- 

50  tion  in  the  course  of  a  liquidation ;  and 

51  _(B)  Under  Sections  24512,  24513  and  24514  (relating  to 

52  gain  or  loss  on  sales  or  exchanges  in  connection  with  certain 
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1  liquidations)  no  pain  or  loss  would  have  been  recognized  to 

2  the  corporation  if  the  corporation  had  sold  or  exchanged 

3  such  installment  obligation  on  the  day  of  such  distribution ; 

4  then  no  gain  or  loss  shall  be  recognized  to  such  corporation  by 

5  reason  of  such  distribution. 

6  (d)   In  the  case  of  a  disposition  of  an  installment  obligation 

7  by  any  person  other  than  a  life  insurance  company  (as  defined 

8  in  Section  801(a)  of  the  Internal  Revenue  Code  of  1954)  to 

9  such  an  insurance  company,  no  provision  of  this  part  provid- 

10  ing  for  the  nonrecognition  of  gain  shall  apply  with  respect  to 

11  any  gain  resulting  under  subsection    (a).   If  a   corporation 

12  which  is  a  life  insurance  company  for  the  taxable  year  was 

13  (for  the  preceding  annual  accounting  period)   a  corporation 

14  which  was  not  a  life  insurance   company,   such  corporation 

15  shall,  for  purposes  of  this  subsection  and  subsection   (a),  be 

16  treated  as  having  transferred  to  a  life  insurance  company,  on 

17  the  last  day  of  the  preceding  annual  accounting  period,  all  in- 

18  stallment  obligations  which  it  held  on  such  last  day. 

19  Sec.  334.     Section  24672  of  said  code  is  amended  to  read: 

20  24672.     Where  a  taxpayer  elects  to  report  income  arising 

21  from  the  sale  or  other  disposition  of  property  as  provided 

22  in  this  article,  and  the  entire  income  therefrom  has  not  been 

23  reported  prior  to  the  year  that  the  taxpayer  ceases  to  be  sub- 

24  ject  to  the  tax  measured  by  net  income  imposed  under  Chap- 

25  ter  2  or  Chapter  3  of  this  part,  the  unreported  income  shall  be 

26  included  in  the  measure  of  the  tax  for  the  last  year  in  which 

27  the  taxpayer  is  subject  to  the  tax  measured  by  net  income 

28  imposed  under  Chapter  2  or  Chapter  3  of  this  part.  This  sec- 

29  tion  shall  not  be  applicable  where  the  installment  obligation  is 

30  transferred  pursuant  to  a  reorganization  as  defined  in  Sec- 

31  tions  24562  and  24563  to  another  taxpayer  a  party  to  the 

32  reorganization  subject  to  tax.  under  the  same  chapter  as  the 

33  transferor,  or  is  transferred  to  any  exempt  nonprofit  cemetery 

34  corporation  as  defined  in  Section  23701c  of  this  code. 

35  Sec.  335.     Section  24673  of  said  code  is  amended  to  read: 

36  24673.     "Where  a  corporation  subject  to  the  tax  imposed  by 

37  Chapter  2  is  engaged  in  the  performance  of  a  contract  in  this 

38  state  which  will  require  more  than  a  year  to  complete,  the 

39  Franchise  Tax  Board  may  require  that  the  income  from  the 

40  contract  be  reported  on  the  basis  of  percentage  of  completion 

41  unless  the  corporation  furnishes  bond  or  other  security  guar- 

42  anteeing  the  payment  of  a  tax  measured  by  the  income  received 

43  on  the  completion  of  the  contract. 

44  Sec.  336.     Section  24674  of  said  code  is  amended  to  read  : 

45  24674.      (a)   If,  in  the  case  of  a  taxpayer  owning  any  non- 
46  interest-bearing  obligation  issued  at  a  discount  and  redeem- 

47  able  for  fixed  amounts  increasing  at  stated  intervals  the  in- 

48  crease  in  the  redemption  price  of  such  obligation  occurring  in 

49  the  taxable  year  does  not   (under  the  method  of  accounting 

50  used  in  computing  its  income)  constitute  income  to  it  in  such 

51  year,  such  taxpayer  may,  at  its  election  made  in  its  return  for 

52  any  taxable  year,  treat  such  increase  as  income  received  in 

(  209  ) 


AB  2270  —  148  — 

1  such  taxable  year.  If  any  such  election  is  made  with  respect  to 

2  any  such  obligation,  it  shall  apply  also  to  all  such  obligations 

3  owned  by  the  taxpayer  at  the  beginning  of  the  first  taxable 

4  vear  to  which  it  applies  and  to  all  such  obligations  thereafter 

5  acquired  by  it  and  shall  be  binding  for  all  subsequent  taxable 

6  years,  unless  on  application  by  the  taxpayer  the  Franchise  Tax 

7  Board  permits  it,  subject  to  such  conditions  as  the  Franchise 

8  Tax  Board  deems  necessary,  to  change  to  a  different  method. 

9  (b)  In  the  case  of  any  obligation — 

10  (1)   Of  the  United  States ;  or 

11  (2)   Of  a  state,  a  territory,  or  a  possession  of  the  United 

12  States,  or  any  political  subdivision  of  any  of  the  foregoing,  or 

13  of  the  District  of  Columbia,  which  is  issued  on  a  discount 

14  basis  and  payable  without  interest  at  a  fixed  maturity  date 

15  not  exceeding  one  year  from  the  date  of  issue,  the  amount 

16  of  discount  at  which  such  obligation  is  originally  sold  shall 

17  not  be   considered  to   accrue  until  the  date   on  which  such 

18  obligation  is  paid  at  maturity,  sold,  or  otherwise  disposed  of. 

19  Sec.  337.     Section  24675  of  said  code  is  amended  to  read : 

20  24675.     If  an  amount  representing  compensatory  damages 

21  is  received  or  accrued  by  a  taxpayer  during  a  taxable  year  as 

22  the  result  of  an  award  in  a  civil  action  for  infringement  of  a 

23  patent  issued  by  the  United  States,  then  the  tax  attributable 

24  to  the  inclusion  of  such  amount  in  gross  income  for  the  taxable 

25  year  shall  not  be  greater  than  the  aggregate  of  the  increases 

26  in  taxes  which  would  have  resulted  if  such  amount  had  been 

27  included  in  gross  income  in  equal  installments  for  each  month 

28  during  which  such  infringement  occurred. 

29  Sec.  338.     Section  24676  of  said  code  is  amended  to  read : 

30  24676.     (a)   Prepaid  subscription  income  to  which  this  sec- 

31  tion  applies  shall  be  included  in  gross  income  for  the  taxable 

32  years  during  which  the  liability  described  in  subsection  (d)  (2) 

33  exists.  ...              , 

34  (b)  In  the   case   of   any   prepaid   subscription  income  to 

35  which  this  section  applies — 

36  (1)   If  the  liability  described  in  subsection    (d)(2)    ends, 

37  then  so  much  of  such  income  as  was  not  includable  m  gross 

38  income  under  subsection  (a)  for  preceding  taxable  years  shall 

39  be  included  in  gross  income  for  the  taxable  year  m  which  the 

40  liability  ends. 

41  (2)   If  the  taxpayer  ceases  to  be  subject  to  tax  measured  by 

42  net  income  imposed  under  Chapter  2  (commencing  at  Section 

43  23101)  or  Chapter  3   (commencing  at  Section  23501)  of  this 

44  part,  then  so  much  of  such  income  as  was  not  includable  m 

45  gross  income  under  subsection  (a)  for  preceding  taxable  years 

46  shall  be  included  in  the  measure  of  tax  for  the  last  year  in 

47  which  the  taxpayer  is  subject  to  the  tax  measured  by  net  m- 

48  come  imposed  under  Chapter  2  or  Chapter  3  of  this  part. 

49  (c)    (1)   This  section  shall  apply  to  prepaid  subscription 

50  income  if  and  onlv  if  the  taxpayer  makes  an  election  under 

51  this  section  with  respect  to  the  trade  or  business  m  connection 

52  with  which  such  income  is  received.  The  election  shall  be  made 
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1  in  such  manner  as  the  Franchise  Tax  Board  may  by  regula- 

2  tions  prescribe.  No  election  may  be  made  with  respect  to  a 

3  trade  or  business  if  in  computing  net  income  the  cash  receipts 

4  and  disbursements  method  of  accounting  is  used  with  respect 

5  to  such  trade  or  business. 

6  (2)   An  election  made  under  this  section  shall  apply  to  all 

7  prepaid  subscription  income  received  in  connection  with  the 

8  trade  or  business  with  respect  to  which  the  taxpayer  has  made 

9  the  election;  except  that  the  taxpayer  may,  to  the  extent  per- 

10  mitted   under  regulations  prescribed  by  the   Franchise   Tax 

11  Board,  include  in  gross  income  for  the  taxable  year  of  receipt 

12  the  entire  amount  of  any  prepaid  subscription  income  if  the 

13  liability  from  which  it  arose  is  to  end  within  12  months  after 

14  the  date  of  receipt.  An  election  made  under  this  section  shall 

15  not  apply  to  any  prepaid  subscription  income  received  before 

16  the  first  taxable  year  for  which  the  election  is  made. 

17  (3)    (A)   A  taxpayer  may,  with  the  consent  of  the  Fran- 

18  chise  Tax  Board,  make  an  election  under  this  section  at  any 

19  time. 

20  (B)  A  taxpayer  may,  without  the  consent  of  the  Franchise 

21  Tax  Board,  make  an  election  under  this  section  for  his  first 

22  annual  accounting  period  (i)  which  begins  after  December  31, 

23  1960,  and  (ii)  in  which  it  receives  prepaid  subscription  income 

24  in  the  trade  or  business.  Such  election  shall  be  made  not  later 

25  than  the  time  prescribed  by  law  for  filing  the  return  for  the 

26  taxable  year   (including  extensions  thereof)  with  respect  to 

27  which  such  election  is  made. 

28  (4)  An  election  under  this  section  shall  be  effective  for  the 

29  taxable  year  with  respect  to  which  it  is  first  made  and  for  all 

30  subsequent  taxable  years,  unless  the  taxpayer  secures  the  con- 

31  sent  of  the  Franchise  Tax  Board  to  the  revocation  of  such 

32  election.  For  purposes  of  this  part,  the  computation  of  net 

33  income  under  an  election  made  under  this  section  shall  be 

34  treated  as  a  method  of  accounting. 

35  (d)  For  purposes  of  this  section — 

36  (1)   The  term  ''prepaid  subscription  income"  means  any 

37  amount  (includable  in  gross  income)  which  is  received  in  con- 

38  nection  with,  and  is  directly  attributable  to,  a  liability  which 

39  extends  beyond  the  close  of  the  taxable  year  in  which  such 

40  amount  is  received,  and  which  is  income  from  a  subscription 

41  to  a  newspaper,  magazine,  or  other  periodical. 

42  (2)   The  term  ''liability"  means  a  liability  to  furnish  or 

43  deliver  a  newspaper,  magazine,  or  other  periodical. 

44  (3)  Prepaid  subscription  income  shall  be  treated  as  received 

45  during  the  taxable  year  for  which  it  is  includable  in  gross 

46  income  under  Section  24661  (without  regard  to  this  section). 

47  (e)  Notwithstanding  the  provisions  of  this  section,  any  tax- 

48  payer  who  has,  for  taxable  years  prior  to  the  first  taxable  year 

49  to  which  this  section  applies,  reported  his  income  under  an 

50  established  and  consistent  method  or  practice  of  accounting 

51  for  prepaid  subscription  income  (to  which  this  section  woiild 
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1  apply  if  an  election  were  made)  may  continue  to  report  his 

2  income  for  taxable  years  to  which  this  part  applies  in  accord- 

3  ance  with  such  method  or  practice. 

4  Sec.  339.     Section  24677  of  said  code  is  amended  to  read : 

5  24677.     (a)   If  an  amount  representing  damages  is  received 

6  or  accrued  by  a  bank  or  corporation  during  a  taxable  year 

7  as  a  result  of  an  award  in  a  civil  action  for  breach  of  contract 

8  or  breach  of  a  fiduciary  duty  or  relationship,  then  the  tax 

9  attributable  to  the  inclusion  in  gross  income  for  the  taxable 

10  year  of  that  part  of  such  amount  which  would  have  been 

11  received  or  accrued  by  the  bank  or  corporation  in  a  prior 

12  taxable  year  or  years  but  for  the  breach  of  contract,  or  breach 

13  of  a  fiduciary  duty  or  relationship,  shall  not  be  greater  than 

14  the   aggregate   of  the   increases  in  taxes  which  would  have 

15  resulted  had  such  part  been  included  in  gross  income  for  such 

16  prior  taxable  year  or  years. 

17  (b)   A  bank  or  corporation  in  computing  said  tax  shall  be 

18  entitled  to  deduct  all  credits  and  deductions  for  depletion, 

19  depreciation,  and  other  items  to  which  it  would  have  been 

20  entitled,  had  such  income  been  received  or  accrued  by  the 

21  bank  or  corporation  in  the  year  during  which  it  would  have 

22  received  or  accrued  it,  except  for  such  breach  of  contract  or 

23  for  ,such  breach  of  fiduciary  duty  or  relationship.  The  credits, 

24  deductions,  or  other  items  referred  to  in  the  prior  sentence, 

25  attributable  to  property,  shall  be  allowed  only  with  respect 

26  to  that  part  of  the  award  which  represents  the  bank  or  corpo- 

27  ration's  share  of  income  from  the  actual  operation  of  such 

28  property. 

29  (c)   Subsection  (a)  shall  nbt  apply  unless  the  amount  rep- 

30  resenting  damage  is  three  thousand  dollars  ($3,000)  or  more. 

31  Sec.  340.     Section  24678  of  said  code  is  amended  to  read: 

32  24678.     (a)  If  an  amount  representing  damages  is  received 

33  or  accrued  during  a  taxable  year  as  a  result  of  an  award  in, 

34  or  settlement  of,  a  civil  action  brought  under  Section  4  of  the 

35  act  entitled  "An  act  to  supplement  existing  laws  against^  un- 

36  lawful  restraints  and  monopolies,  and  for  other  purposes,"  ap- 

37  proved  October  15,  1914   (commonly  known  as  the  Clayton 

38  Act),  for  injuries  sustained  by  a  bank  or  corporation  in  its 

39  business  or  property  by  reason  of  anything  forbidden  in  the 

40  antitrust  laws,  then  the  tax  attributable  to  the  inclusion  of 

41  such  amount  in  gross  income  for  the  taxable  year  shall  not 

42  be  greater  than  the  aggregate  of  the  increases  in  taxes  which 

43  would  have  resulted  if  such  amount  had  been  included  in 

44  gross  income   in   equal  installments   for   each  month  during 

45  the  period  in  which  such  injuries  were  sustained  by  the  bank 

46  or  corporation. 

47  (b)   This  section  shall  apply  to  annual  accounting  periods 

48  ending  after  the  date  that  this  section  is  enacted,  but  only 

49  with  respect  to  amounts  received  or  accrued  after  such  date 

50  as  a  result  of  awards  or  settlements  made  after  such  date. 
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1  Sec.  341.     Section  24681  of  said  code  is  amended  to  read : 

2  24681.     (a)   The  amount  of  any  deduction  or  credit  allowed 

3  by  this  part  shall  be  taken  for  the  taxable  year  which  is  the 

4  proper  taxable  year  under  the  method  of  accounting  used  in 

5  computing  income. 

6  (b)    (1)   If  the  income  is  computed  under  an  accrual  method 

7  of  accounting,  then,  at  the  election  of  the  taxpayer,  any  real 

8  property  tax  which  is  related  to  a  definite  period  of  time  shall 

9  be  accrued  ratably  over  that  period. 

10  (2)   Paragraph  (1)  shall  not  apply  to  any  real  property  tax, 

11  to  the  extent  that  such  tax  was  allowable  as  a  deduction  under 

12  the  Bank  and  Corporation  Tax  Law  of  1954  for  an  annual 

13  accounting  period  which  began  before  January  1,   1955.   In 

14  the  case  of  any  real  property  tax  which  would,  but  for  this 

15  subsection,  be  allowable  as  a  deduction  for  the  first  annual 

16  accounting  period  of  the  taxpayer  which  begins  after  December 

17  31,  1954, 'then,  to  the  extent  that  such  tax  is  related  to  any 

18  period  before  the  first  day ,  of  such  first  accounting  period, 

19  the  tax  shall  be  allowable  as  a  deduction  for  such  first  account- 

20  ing  period. 

21  (3)    (A)  A  taxpayer  may,  without  the  consent  of  the  Fran- 

22  chise  Tax  Board,  make  an  election  under  this  subsection  for 

23  its  first  annual  accounting  period  which  begins  after  December 

24  31,  1954,  and  ends  after  the  date  of  enactment  of  this  part 

25  in  which  the  taxpaj^er  incurs  real  property  taxes.   Such  an 

26  election  shall  be  made  not  later  than  the  time  prescribed  by 

27  law  for  filing  the  return  for  such  accounting  period  (including 

28  extensions  thereof). 

29  (B)  A  taxpayer  may,  with  the  consent  of  the  Franchise  Tax 

30  Board,  make  an  election  under  this  subsection  at  any  time. 

31  Sec.  342.     Section  24684  of  said  code  is  amended  to  read: 

32  24684.     If— 

33  (a)   The  taxpayer  contests  an  asserted  liability, 

34  (b)   The  taxpayer  transfers  money  or  other  property  to  pro- 

35  vide  for  the  satisfaction  of  the  asserted  liability, 

36  (c)   The  contest  with  respect  to  the  asserted  liability  exists 

37  after  the  time  of  the  transfer,  and 

38  (d)  But  for  the  fact  that  the  asserted  liability  is  contested, 

39  a  deduction  would  be  allowed  for  the   taxable  j^ear  of  the 

40  transfer  (or  for  an  earlier  taxable  year),  then  the  deduction 

41  shall  be  allowed  for  the  taxable  j^ear  of  the  transfer. 

42  Sec.  343.     Section  24703  of  said  code  is  amended  to  read: 

43  24703.     In  inventorying  goods  specified  in  the  application 

44  described  in  Section  24702,  the  taxpayer  shaU: 

45  (a)    Treat   those   remaining   on   hand   at    the   close    of   the 

46  taxable  y^ar  as  being :  first,  those  included  in  the  opening 

47  inventory  of  the  taxable  year  (in  order  of  acquisition)  to  the 

48  extent  thereof ;  and  second,  those  acquired  in  the  taxable  year ; 

49  (b)   Inventory  them  at  cost ;  and 

50  (c)   Treat  those  included  in  the  opening  inventory  of  the 

51  taxable  year  in  which  such  method  is  first  used  as  having 
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1  been   acquired   at   the   same   time   and   determine   their   cost 

2  by  the  average  cost  method. 

3  Sec.  344.     Section  24704  of  said  code  is  amended  to  read: 

4  24704.     Section  24702  shall  apply  only  if  the  taxpayer  estab- 

5  lishes  to  the  satisfaction  of  the  Franchise  Tax  Board  that  the 

6  taxpayer  has  used  no  procedure  other  than  that  specified  in 

7  subsections  (a)  and  (c)  of  Section  24703  in  inventorying  such 

8  goods  to  ascertain  the  income,  profit,  or  loss  of  the  first  taxable 

9  year  for  which  the  method  described  in  Section  24703  is  to 

10  be  used,  for  the  purpose  of  a  report  or  statement  covering 

11  such  taxable  year — 

12  (a)  To  shareholders,  partners,  or  other  proprietors,  or  to 

13  beneficiaries ;  or 

14  (b)   For  credit  purposes. 

15  Sec.  345.     Section  24705  of  said  code  is  amended  to  read: 

16  34705.     In  determining  income  for  the  annual  accounting 

17  period  preceding  the  taxable  year  for  which  the  method  de- 

18  scribed  in  Section  24703  is  first  used,  the  closing  inventory 

19  of  such  preceding  year  of  the  goods  specified  in  the  applica- 

20  tion  referred  to  in  Section  24702  shall  be  at  cost. 

21  Sec.  346.     Section  24706  of  said  code  is  amended  to  read : 

22  24706.     If  a  taxpayer,  having  complied  with  Section  24702, 

23  uses  the  method  described  in  Section  24703  for  any  annual 

24  accounting   period,   then   such   method   shall  be   used  in   all 

25  subsequent  taxable  years. unless — 

26  (a)  With  the  approval  of  the  Franchise  Tax  Board  a  change 

27  to  a  different  method  is  authorized;  or, 

28  (b)  The  Franchise  Tax  Board  determines  that  the  taxpayer 

29  has   used   for   any  such   subsequent  taxable  year   some  pro- 

30  cedure    other    than    that    specified    in    Section    24703(a)    in 

31  inventorying  the  goods  specified  in  the  application  to  ascertain 

32  the  income,  profit,  or  loss  of  such  subsequent  taxable  year  for 

33  the  purpose  of  a  report  or  statement  covering  such  taxable 

34  year   (1)   to  shareholders,  partners,  or  other  proprietors,  or 

35  beneficiaries,  or  (2)  for  credit  purposes;  and  requires  a  change 

36  to  a  method  different  from  that  prescribed  in  Section  24703 

37  beginning  with  such  subsequent  taxable  year  or  any  taxable 

38  year  thereafter. 

39  If  subsections  (a)  or  (b)  of  this  section  applies,  the  change 

40  to,  and  the  use  of,  the  different  method  shall  be  in  accordance 

41  with  such  regulations  as  the  Franchise  Tax  Board  may  pre- 

42  scribe  as  necessary  in  order  that  the  use  of  such  method  may 

43  clearly  reflect  income.. 

44  Sec.  347.     Section  24721  of  said  code  is  amended  to  read: 

45  24721.     In  computing  the  taxpayer's  net  income  for  any 

46  taxable  year  (referred  to  in  this  article  as  the  "year  of  the 

47  change")  — 

48  (a)   If  such  computation  is  under  a  method  of  accounting 

49  different  from  the  method  under  which  the  taxpayer's  net  in- 

50  come  for  the  preceding  annual  accounting  period  was  com- 

51  puted;  then 
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1  (b)  There  shall  be  taken  into  account  those  adjustments 

2  which  are  determined  to  be  necessary  solely  by  reason  of  the 

3  change  in  order  to  prevent  amounts  from  being  duplicated  or 

4  omitted,  except  there  shall  not  be  taken  into  account  any  ad- 

5  justment  in  respect  of  any  taxable  year  to  which  this  article 

6  does   not   apply   unless  the   adjustment  is  attributable   to  a 

7  change  in  the  method  of  accounting  initiated  by  the  taxpayer. 

8  Sec.  348.     Section  24722  of  said  code  is  amended  to  read: 

9  24722.     (a)   If— 

10  (1)   The  method  of  accounting  from  which  the  change  is 

11  made  was  used  by  the  taxpayer  in  computing  his  income  for 

12  the  two  annual  accounting  periods  preceding  the  year  of 

13  the  change ;  and 

14  (2)   The  increase  in  net  income  for  the  year  of  the  change 

15  which  results  solely  by  reason  of  the  adjustments  required 

16  by  Section  24721(b),  other  than  the  amount  of  such  adjust- 

17  ments  to  which  Section  24722.1  applies,  exceeds  three  thou- 

18  sand  dollars  ($3,000), 

19  then  the  tax  under  this  part  attributable  to  such  increase  in 

20  net  income  shall  not  be  greater  than  the  aggregate  increase 

21  in  the  taxes  under  this  part  (or  under  the  corresponding  pro- 

22  visions  of  prior  laws)  which  would  result  if  one-third  of  such 

23  increase  in  net  income  were  included  in  net  income  for  the 

24  year  of  the  change  and  dne-third  of  such  increase  were  in- 

25  eluded  for  each  of  the  two  preceding  annual  accounting  pe- 

26  riods. 

27  (b)  If— 

28  (1)   The  increase  in  net  income  for  the  year  of  the  change 
2§  which  results  solely  by  reason  of  the  adjustments  required 

30  by  Section  24721(b),  other  than  the  amount  of  such  adjust- 

31  ments  to  which  Section  24722.1  applies,  exceeds  three  thou- 

32  sand  dollars  ($3,000)  ;  and 

33  (2)   The  taxpayer  establishes  its  net  income  (under  the 

34  new  method  of  accounting)  for  one  or  more  annual  account- 

35  ing  periods  consecutively  preceding  the  year  of  the  change 

36  for  which  the  taxpayer  in  computing  net  income  used  the 

37  method  of  accounting  from  which  the  change  is  made; 

38  then  the  tax  under  this  part  attributable  to  such  increase  in 

39  net  income  shall  not  be  greater  than  the  net  increase  in  the- 

40  taxes  under  this  part  (or  under  the  corresponding  provision 

41  of  prior  tax  laws)  which  would  result  if  the  adjustments  re- 

42  quired  by  Section  24721(b),  other  than  the  amount  of  such 

43  adjustments  to  which  Section  24722.1  applies,  were  allocated 

44  to  the  year  or  years  specified  in  paragraph  (2)  to  which  they 

45  are  properly  allocable  under  the  new  method  of  accounting  and 

46  the  balance  of  the  adjustments  required  by  Section  24721(b), 

47  other  than  the  amount  of  such  adjustments  to  whic^h  Section 

48  24722.1  applies,  was  allocated  to  the  year  of  the  change. 

49  (c)   The  increase  or  decrease  in  the  tax  for  any  taxable  year 

50  for  which  an  assessment  of  any  deficiency,  or  a  credit  or  re- 

51  fund  of  any  overpayment,  is  prevented  by  any  law  or  rule  of 
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1  law,  shall  be  determined  by  reference  to  the  tax  previously 

2  determined  for  such  year. 

3  Sec.  349.     Section  24722.1  of  said  code  is  amended  to  read : 

4  24722.1.     Except  as  provided  in  Section  24722.2— 

5  (a)  The  net  amount  of  the  adjustments  required  by  Section 

6  24721,  to  the  extent  that  such  amount  does  not  exceed  the  net 

7  amount  of  adjustments  which  would  have  been  required  if 

8  the  change  in  method  of  accounting  had  been  made  in  the 

9  first  annual  accounting  period  beginning  after  December  31, 

10  1954,  shall  be  taken  into  account  by  the  taxpayer  in  comput- 

11  ing  net  income  in  the  manner  provided  in  subsection  (b),  but 

12  only  if  such  net  amount  of  such  adjustment  would  increase 

13  the  net  income  of  such  taxpayer  by  more  than  three  thousand 

14  dollars  ($3,000). 

15  (b)   One-tenth  of  the  net  amount  of  the  adjustments  de- 

16  scribed  in  subsection   (a)   shall   (except  as  provided  in  sub- 

17  section  (c))  be  taken  into  account  in  each  of  the  10  taxable 

18  years  beginning  with  the  year  of  the  change.  The  amount  to 

19  be  taken  into  account  for  each  taxable  year  in  the  10-year 

20  period  shall  be  taken  into  account  whether  or  not  for  such 

21  year  the  assessment  of  tax  is  prevented  by  operation  of  any 

22  law  or  rule  of  law.  If  the  year  of  the  change  was  an  annual 

23  accounting  period  ending  before  January  1,  1961,  and  if  the 

24  taxpayer  so  elects  (at  such  time  and  in  such  manner  as  the 

25  Franchise  Tax  Board  shall  by  regulations  prescribe),  the  10- 

26  year  period  shall  begin  with  the  first  annual  accounting  pe- 

27  riod  which  begins  after  December  31,  1960.  If  the  taxpayer 

28  elects  under  the  preceding  sentence  to  begin  the  10-year  pe- 

29  riod  with  the  first  annual  accounting  period  which  begins  after 

30  December  31,  1960,  the  10-year  period  shall  be  reduced  by  the 

31  number  of  years,  beginning  with  the  year  of  the  change,  in 

32  respect  of  which  assessment  of  tax  is  prevented  by  operation 

33  of  any  law  or  rule  of  law  on  the  date  of  the  enactment  of  this 

34  section. 

35  (c)   The  net  amount  of  any  adjustments  described  in  sub- 

36  section  (a),  to  the  extent  not  taken  into  account  in  prior  an- 

37  nual  accounting  periods  under  subsection    (b),  shall,  if  the 

38  taxpayer  ceases  to  be  subject  to  tax  measured  by  net  income 

39  imposed  under  Chapter  2  (commencing  at  Section  23101)  or 

40  Chapter  3   (commencing  at  Section  23501)    of  this  part,  be 

41  included  in  the  measure  of  the  tax  for  the  last  year  in  which 

42  the  taxpayer  is  subject  to  the  tax  measured  by  net  income 

43  imposed  under  Chapter  2  or  Chapter  3  of  this  part  unless  such 

44  net  amount  of  such  adjustment  is  required  to  be  taken  into 

45  account  by  the  acquiring  corporation  under  Section  24567  (m). 

46  (d)   The  provisions  of  this  section  shall  not  apply  with  re- 

47  spect  to  changes  in  methods  of  accounting  made  in  annual 

48  accounting  periods  beginning  after  December  31,  1964.« 

49  Sec.  350.     Section  24722.3  of  said  code  is  amended  to  read  : 

50  ■  24722.3.     (a)   The    provisions     of     Sections     24722.1     and 

51  24722.2  and  the  1961  amendments  to  Sections  24721  and  24722 
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1  shall  apply  with  respect  to  any  change  in  a  method  of  account- 

2  ing  where  the  year  of  the  change  (within  the  meaning  of  Sec- 

3  tions  24721  through  24724)   is  an  annual  accounting  period 

4  beginning  after  December  31,  1954. 

5  (b)   The  amendments  to  Sections  24721  and  24722  shall  not 

6  apply  if  before  the  date  of  enactment  of  this  section — 

7  (i)   The  taxpayer  applied  for  a  change  in  the  method  of 

8  accounting  in  the  manner  provided  by  regulations  prescribed 

9  by  the  Franchise  Tax  Board,  and 

10  (ii)  The  taxpayer  and  the  Franchise  Tax  Board  agreed  to 

11  the  terms  and  conditions  for  making  the  change. 

12  Sec.  351.     Section  24723  of  said  code  is  amended  to  read: 

13  24723.     In  the   case   of   any   change   described   in   Section 

14  24721,  the  taxpayer  may,  in  such  manner  and  subject  to  such 

15  conditions  as  the  Franchise  Tax  Board  may  by  regulations 

16  prescribe,  take  the  adjustments  required  by  Section  24721(b) 

17  into  account  in  computing  the  tax  imposed  by  this  part  for 

18  the  taxable  year  or  years  permitted  under  such  regulations. 

19  Sec.  352,     Section  24832  of  said  code  is  amended  to  read: 

20  24832.     In  the  case  of  oil  and  gas  wells  the  allowance  for 

21  depletion  under  Section  24835  shall  be   27-|  percent  of  the 

22  gross  income  from  the  property  during  the  taxable  year,  ex- 

23  eluding-  from  such  gross  income  an  amount  equal  to  any  rents 

24  or  royalties  paid  or  incurred  by  the  taxpayer  in  respect  of 

25  the  property.  Such  allowance  shall  not  exceed  50  percent  of 

26  the   net   income   of  the   taxpayer    (computed  without   allow- 

27  ance   for  depletion)    from   the   property,-  except  that  in  no 

28  case  shall  the  depletion  allowance  under  Section  24835  be  less 

29  than  it  would  be  if  computed  without  reference  to  this  section. 

30  Sec.  353.     Section  24833  of  said  code  is  amended  to  read: 

31  24833.     The  allowance  fot  depletion  under  Section  "24835 

32  shall  be: 

33  (a)   In  the  case  of  sand,  gravel,  slate,  stone   (including 

34  pumice  and  scoria),  brick  and  tile  clay,  shale,  oystershell, 

35  clamshell,  granite,  marble,   sodium  chloride,   and,  if  from 

36  brine    wells,    calcium    chloride,    magnesium    chloride,    and 

37  bromide,  5  percent; 

38  (b)   In  the  case  of  coal,  asbestos,  brucite,  dolomite,  mag- 

39  nesite,  perlite,  wollastonite,  calcium  carbonates,  and  mag- 

40  nesium  carbonates,  10  percent; 

41  (c)   In  the  case  of  metal  mines  aplite,  bauxite,  fluorspar, 

42  flake   graphite,   vermiculite,   beryl,   garnet,   feldspar,   mica, 

43  talc  (including  pyrophyllite),  lepidolite,  spodumene,  barite, 

44  ball   clay,   sagger   clay,    china   clay,   phosphate   rock,   rock 

45  asphalt,  trona,  bentonite,  gilsomte,  thenardite,  borax,  full- 

46  er's  earth,  tripoli,  refractory  and  fire  clay,  quartzite,  dia- 

47  tomaceous   earth,   metallurgical   grade   limestone,   chemical 

48  grade  limestone,  and  potash,  15  percent; 

49  (d)   In  the  case  of  sulfur,  23  percent; 

50  of  the  gross  income  from  the  property  during  the  taxable 

51  year,  excluding  from  such  gross  income  an  amount  equal  to 
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1  any  rents  or  royalties  paid  or  incurred  by  the  taxpayer  in 

2  respect  of  the  property. 

3  Such  allowance  shall  not  exceed  50  percent  of  the  net  in- 

4  come  of  tlie  taxpayer  (computed  without  allowance  for  deple- 

5  tion)    from   the   property  except   that   in  no   case   shall  the 

6  depletion  allowance  under  Section  24835  be  less  than  it  would 

7  be  if  computed  witliout  reference  to  this  section. 

8  Sec.  354.     Section  24835  of  said  code  is  amended  to  read: 

9  24835      In  the  case  of  mines,  oil  and  fjas  wells,  other  nat- 

10  ural  deposits  and  timber,  there  shall  he  allowed  as  a  deduction 

11  in  computing  net  income  a  reasonable  allowance  for  depletion 

12  and  for  depreciation  of  improvements  according  to  the  pe- 

13  culiar  conditions  in  each  case,  such  reasonable  allowance  in 

14  all  cases  to  be  made  under  rules  and  regulations  to  be  pre- 

15  scribed  by  the  Frar.chise  Tax  Board.  In  any  case  in  which 

16  it  is  ascertained  as  a  result  of  operations  or  of  development 

17  work  that  the  recoverable  units  are  greater  or  less  than  the 

18  prior  estimate  thereof,  then  such  prior  estimate  (but  not  the 

19  basis  for  depletion)  shall  be  revised  and  the  allowance  under 

20  this  section  for  subsequent  taxable  years  shall  be  based  upon 

21  such  revised  estimate.   In  the  case  of  leases  the  deductions 

22  shall  be  equitably  apportioned  between  the  lessor  and  the  lessee. 

23  Sec.  355.     Section  24836  of  said  code  is  amended  to  read: 

24  2^836.     (a)   Except   as  provided  in  subsection    (b),  there 

25  shall  be  allowed  as  a  deduction  in  computing  income  all  ex- 

26  penditures  paid  or  incurred  during  the  taxable  year  for  the 

27  development  of  a  mine  or  other  natural  deposit   (other  than 

28  an  oil  or  gas  well)   if  paid  or  incurred  after  ihe  existance 

29  of  ores  or  minerals  in  commercially  marketable  quantities  has 

30  been  disclosed.  This  section  shall  not  apply  to  expenditures 

31  for  the  acquisition  or  improvement  of  property  of  a  character 

32  M'hich  is  subject  to  the  allowance  for  depreciation  provided 

33  in   Section  24349,  but   allowances   for   depreciation  shall  be 

34  considered,  for  purposes  of  this  section,  as  expenditures. 

35  (b)-At  the  election  of  the  taxpayer,  made  in  accordance 

36  with   regulations   prescribed   by   the   Franchise    Tax   Board, 

37  expenditures  described   in   subsection    (a)    paid  or  incurred 

38  during  the  taxable  year  shall  be  treated  as  deferred  expenses 

39  and  shall  be  deductible  on  a  ratable  basis  as  the  units  of 

40  produced  ores  or  minerals  benefited  by  such  expenditures  are 

41  sold.  In  the  case  of  sur-h  expenditures  paid  or  incurred  dur- 

42  ing  the  development  stage  of  the  mine  or  deposit,  the  election 

43  shall  apply  only  with  respect  to  the  excess  of  such  expenditures 

44  during  the  taxable  year  over  the  net  receipts  during  the  tax- 

45  able  year  from  the  ores  or  minerals  produced  from  such  mine 

46  or  deposit.  The  election  under  this  subsection,  if  made,  must 

47  be  for  the  total  amount  of  such  expenditures,   or  the  total 

48  amount  of  such  excess,  as  the  case  may  be,  with  respect  to  the 

49  mine  or  deposit,  and  shall  be  binding  for  such  taxable  year. 

50  (c)   The  amount  of  expenditures  which  are  treated  under 

51  subsection   (b)   as  deferred  expenses  shall  be  taken  into  ac- 

52  count  in  computing  the  adjusted  basis  of  the  mine  or  deposit, 
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1  except  that  such  amount,  and  the  adjustments  to  basis  pro- 

2  vided  in  Section  24916,  shall  be  disregarded  in  determining 

3  the  adjusted  basis  of  the  property  for  the  purpose  of  com- 

4  puting  a  deduction  for  depletion  under  Section  24831. 

5  Sec.  356.     Section  24837  of  said  code  is  amended  to 'read: 

6  24837.     (a)  In  the  case  of  expenditures  paid  or  incurred 

7  during  the  taxable  year  for  the  purpose  of  ascertaining  the 

8  existance,  location,  extent,  or  quality  of  any  deposit  of  ore 

9  or  other  mineral,  and  paid  or  incurred  prior  to  the  beginning 

10  of  the  development  stage  of  the  mine  or  deposit,  in  computing 

11  net  income  there  shall  be  allowed  as  a  deduction  so  much  of 

12  such  expenditures  fis  does  not  exceed  seventy-five  thousand 

13  dollars  ($75,000). 

14  This  section  shall  apply  only  with  respect  to  the  amount  of 

15  such  expenditures  which,  but  for  this  section,  would  not  be 
J.6  allowable  as  a  deduction  for  the  taxable  year. 

17  This  section  shall  not  apply  to  expenditures  for  the  acqui- 

18  sition  or  improvement  of  property  of  a  character  which  is 

19  subject  to  the  allowance  for  depreciatioij  provided  "in  See- 

20  tion   24349,   but  allowances   for   depreciation   shall   be   con- 

21  sidered,  for  the  purposes  of  this  section,  as  expenditures  paid 

22  or  incurred. 

23  In  no  ease  shall  this  section  apply  with  respect  to  amounts 

24  paid  or  incurred  for  the  purpose  of  ascertaining  the  existence, 

25  location,  extent,  or  quality  of  any  deposit  of  oil  or  gas. 

26  (b)  If  the  taxpayer  elects,  in  accordance  with  regulations 

27  prescribed  by  the  Franchise  Tax  Board,  to  treat  as  deferred 

28  expenses  any  portion  of  the  amount  deductible  for  the  tax- 

29  able  year  under  subsection    (a),   such  portion  shall  not  be 

30  deductible  under  subsection  (a)  but  shall  be  deductible  on  a 

31  ratable  basis  as  the  units  of  produced  ores  or  minerals  dis- 

32  covered  or  explored  by  reason  of  such  expenditures  are  sold. 

33  An  election  made  for  any  taxable  year  shall  be  binding  for 

34  such  year. 

35  (e)   This  section  shall  not  apply  to  any  amounts  paid  or 

36  incurred  in  any  taxable  year  if  in  any  four  preceding  years 

37  the    taxpayer,    or    any    individual   or    corporation    who    has 

38  transferred  to  the  taxpayer  any  mineral  property  under  cir- 

39  cumstances  which  make  the  provisions  of  Section  17883,  18135, 

40  24552,  24553,  24577,  24575,  24988,  25404,  or  29461  appHcable 

41  to  such  transfer,  has  either  (1)  been  allowed  a  deduction  under 

42  subsection  (a)  of  this  section  or  (2)  made  the  election  pra- 

43  vided  under  subsection  (b)  of  this  section; 

44  (d)   The  amount  of  expenditures  which  are  treated  under 

45  subsection  (b)  as  deferred  expenses  shall  be  taken  into  ac- 

46  count  in  computing  the  adjusted  basis  of  the  mine  or  deposit, 

47  but  such  amounts,  and  the  adjustments  to  basis  provided  in 

48  Section  24916  shall  be  disregarded  in  determining  tHe  ad- 

49  justed  basis  of  the  property  for  the  purpose  of  computing  a 

50  deduction  for  depletion  under  this  chapter. 
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1  Sec.  357.     Section  24916  of  said  code  is  amended  to  read: 

2  24916.     Proper  adjustment  in  respect  of  the  property  shall 

3  in  all  cases  be  made — 

4  (a)  For  expenditures,  receipts,  losses,  or  other  items  prop- 

5  erly  chargeable  to  capital  account,  but  no  such  adjustment 

6  shall  be  made   for  taxes  or   other  carrying   charges   or   for 

7  expenditures  described  in  Section  24364  and  Section  24369 

8  for  which  deductions  have  been  taken  by  a  bank  or  corporation 

9  in  determining  net  income  for  the  taxable  year  or  prior  annual 

10  accounting  periods ; 

11  (b)  For  exhaustion,  wear  and  tear,  obsolescence,  amortiza- 

12  tion,  and  depletion: 

13  (1)   lu  the  case  of  banks  or  corporations  subject  to  the  tax 

14  imposed  by  Chapter  2,  to  the  extent  sustained  prior  to  January 

15  1,  1928,  and  to  the  extent  allowed   (but  not  less  than  the 

16  amount  allowable)  under  this  part,  except  that  no  deduction 

17  shall  be  made  for  amounts  in  excess  of  the  amount  which  would 

18  have  been  allowable  had  depreciation  not  been  computed  on 

19  the  basis  of  January  1,  1928,  value  and  amounts  in  excess  of 

20  the   adjustments  required  by   Section   113(b)(1)(B)    of   the 

21  Federal  Revenue  Act  of  1938  for  depletion  prior  to  Janaury 

22  1, 1932. 

23  (2)  In  the  case  of  a  taxpayer  subject  to  the  tax  imposed  by 

24  Chapter  3,  to  the  extent  sustained  prior  to  January  1,  1937, 

25  and  for  periods  thereafter  to  the  extent  allowed  (but  not  less 

26  than  the  amount  allowable)  under  the  provisions  of  this  part. 

27  (3)   If  a  taxpayer  has  not  claimed  an  amortization  deduc- 

28  tion  for  an  emergency  facility,  the  adjustment  under  para- 

29  graph  (1)  shall  be  made  only  to  the  extent  ordinarily  provided 

30  under  Sections  24349,  and  24372. 

31  (e)   In  the  case  of  stock  (to  the  extent  not  provided  for  in 

32  the  foregoing  subsections)  for  the  amount  of  distributions  pre- 

33  viously  made  which,  under  the  law  applicable  to  the  year  in 

34  which  the  distribution  was  made,  either  were  tax  free  or  were 

35  applicable  in  reduction  of  basis  (not  including  distributions 

36  made  by  a  corporation,  which  was  classified  as'  a  personal  serv- 

37  ice  corporation  under  the  provisions  of  the  Federal  Revenue 

38  Act  of  1918  or  1921,  out  of  its  earnings  or  profits  which  were 

39  taxable  in  accordance  with  the  provisions  of  Section  218  of  the 

40  Federal  Revenue  Act  of  1918  or  1921). 

41  (d)    (1)   In  the  case  of  banks  or  corporations  subject  to  the 

42  tax  imposed  by  Chapter  2,  in  the  case  any  bond  (as  defined  in 

43  Section  24363)  to  the  extent  of  the  deductions  allowable  pur- 

44  suant  to  Section  24360  with  respect  thereto. 

45  (2)   In  the  case  of  taxpayers  subject  to  the  tax  imposed  by 

46  Chapter  3,  in  the  case  of  any  bond   (as  defined  in  Section 

47  24363)  the  interest  on  which  is  wholly  exempt  from  the  tax 

48  imposed  by  this  part,  to  the  extent  of  the  amortizable  bond 

49  premium   disallowable   as   a   deduction   pursuant   to   Section 

50  24361,  and  in  the  case  of  any  other  bond  (as  defined  in  Section 

51  24363)  to  the  extent  of  the  deductions  allowable  pursuant  to 

52  Section  24361  with  respect  thereto. 
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1  (3)  In  the  case  of  property  pledged  to  the  Commodity 

2  Credit  Corporation,  to  the  extent  of  the  amount  received  as  a 

3  loan  from  the   Commodity   Cre(^it   Corporation   and  treated 

4  by  the  taxpayer  as  income  for  the  year  in  which  received  pur- 

5  suant  to  Section  24273,  and  to  the  extent  of  any  deficiency  on 

6  such  loan  with  respect  to  which  the  taxpayer  has  been  relieved 

7  from  liability. 

8  (e)   For  amounts  allowed  as  deductions  as  deferred  expenses 

9  under  subdivision  (b)/of  Section  24836  (relating  to  certain  ex- 

10  penditures  in  the  development  of  mines)   and  resulting  in  a 

11  reduction  of  the  taxpayer's  tax,  but  not  less  than /the  amounts 

12  allowable  under  such  section  for  the  taxable  year  and  prior 

13  years. 

14  (f)   For  amounts  allowable  as  deductions  as  deferred  ex- 

15  penses  under  subdivision   (b)   of  Section  24837   (relating  to 

16  certain  exploration  expenditures)  and  resulting  in  a  reduction 

17  of  the  taxpayer's  tax,  but  not  less  than  the  amounts  allow- 

18  able  under  such  section  for  the  taxable  year  and  prior  years. 

19  (g)   For  amounts  allowed  as  deductions  as  deferred  expenses 

20  under  Section  24366(a)  (relating  to  research  and  experimental 

21  expenditures)  and  resulting  in  a  reduction  of  the  bank  or  cor- 

22  porations'  taxes  under  this  part,  but  not  less  than  the  amounts 

23  allowable  under  such  section  for  the  taxable  year  and  prior 

24  years. 

25  (h)   For  amounts  allowed  as  deductions  for  expenditures 

26  treated  as  deferred  expenses  under  Section  24368.1  (relating 

27  to  trademark  and  trade  name  expenditures)  and  resulting  in  a 

28  reduction  of  the  taxpayer's  taxes  under  this  part,  but  not  less 

29  than  the  amounts  allowable  under  such  section  for  the  taxable 

30  year  and  prior  years. 

31  Sec.  358.     Section  24918  of  said  code  is  amended  to  read: 

32  24918.     "Where  any  amount  is  excluded  from  gross  income 

33  under  Section  24307(a)  (relating  to  income  from  discharge  of 

34  indebtedness)  on  account  of  the  discharge  of  indebtedness  the 

35  whole  or  a  part  of  the  amount  so  excluded  from  gross  income 

36  shall  be  applied  in  reduction  of  the  basis  of  any  property  held 

37  (whether  before  or  after  the  time  of  the  discharge)  by  the  tax- 

38  payer  during'  any  portion  of  the  taxable  year  in  which  such 

39  discharge   occurred.   The   amount   to   be   so   applied    (not   in 

40  excess  of  the  amount  so  excluded  from  gross  income,  reduced 

41  by  the  amount  of  any  deduction  disallowed  under   Section 

42  24307(a) )  and  the  particular  properties  to  which  the  reduction 

43  shall  be  allocated,  shall  be  determined  under  regulations  (pre- 

44  scribed  by  the  Franchise  Tax  Board)  in  effect  at  the  time  of 

45  the  filing  of  the  consent  by  the  taxpayer  referred  to  in  Section 

46  24307(a).  The  reduction  shall  be  made  as  of  the  first  day  of 

47  the  taxable  year  in  which  the  discharge  occurred,  except  in 

48  the  case  of  property  not  held  by  the  taxpayer  on  such  first 

49  day,  in  which  case  it  shall  take  effect  as  of  the  time  the  holding 

50  of  the  taxpayer  began. 
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1  Sec.  359.     Section  24943  of  said  code  is  amended  to  read : 

2  24943.     If  property  (as  a  result  of  its  destruction  in  whole 

3  or  m  patt,  theft,  seizure,  or  requisition  or  condemnation  or 

4  threat  or  imminence  thereof)  is  compulsorily  or  involuntarily 

5  converted — 

6  (a)  Into  property  similar  or  related  in  service  or  use  to 

7  the  property  so  converted,  no  gain  shall  be  recognized. 

8  (b)   Into  money,  and  the  disposition  of  the  converted  prop- 

9  erty  occurred  before  January  1,  1953,  no  gain  shall  be  recog- 

10  nized  if  such  money  is  forthwith  in  good  faith,  under  regula- 

11  tions  prescribed  by  the  Franchise  Tax  Board,  expended  in  the 

12  acquisition  of  other  property  similar  or  related  in  service  or 

13  use  to  the  property  so  converted,  or  in  the  acquisition  of  con- 

14  trol  of  a  corporation  owning  such  other  property,  or  in  the 

15  establishment  of  a  replacement  fund.  If  any  part  of  the  money 

16  is  not  so  expended,  the  gain  shall  be  recognized  to  the  extent 

17  of  the  money  which  is  not  so  expended  (regardless  of  whether 

18  such  money  is  received  in  one   or  more  taxable  years  and 

19  regardless  of  whether  or  not  the  money  which  is  not  so  ex- 

20  pended  constitutes  gain).  For  purposes  of  this  subsection  and 

21  Section  24944,  the  term  "disposition  of  the  converted  prop- 

22  erty"  means  the  destruction,  theft,  seizure,  requisition,  or  con- 

23  demnation  of  the  converted  property,  or  the  sale  or  exchange 

24  of  such  property  under  threat  or  imminence  of  requisition  or 

25  condemnation. 

26  For  purposes  of  this  section  and  Section  24944,  the  term 

27  ''control"  means  the  ownership  of  stock  possessing  at  least  80 

28  percent  of  the  total  combined  voting  power  of  all  classes  of 

29  stock  entitled  to  vote  and  at  least  80  percent  of  the  total  num- 

30  ber  of  shares  of  all  other  classes  of  stock  of  the  corporation. 

31  Sec.  360.     Section  24944  of  said  code  is  amended  to  read : 

32  24944.     If  property  (as  a  result  of  its  destruction  ip  whole 

33  or  in  part,  theft,  seizure,  or  requisition  or  condemnation  or 

34  threat  or  imminence  thereof)  is  compulsorily  or  involuntarily 

35  converted  into  money  or  into  property  not  similar  or  related 

36  in  service  or  use  to  the  converted  property,  and  the  disposition 

37  of  the  converted  property  (as  defined  in  Section  24943(b)) 

38  occurred  after  December  31,  1952,  the  gain  (if  any)  shall  be 

39  recognized  except  to  the  extent  hereinafter  provided  in  this 

40  section : 

41  (a)  If  the  taxpayer  during  the  period  specified  in  sub- 

42  section    (b),   for  the  purpose   of  replacing  the  property  so 

43  converted,  purchases  other  property  similar  or  related  in  sery- 

44  ice  or  use  to  the  property  so  converted,  or  purchases  stock  in 

45  the  acquisition  of  control  of  a  corporation  owning  such  other 

46  property,  at  the  election  of  the  taxpayer  the  gain  shall  be 

47  recognized  only  to  the  extent  that  the  amount  realized  upon 

48  such  conversion    (regardless  of  whether  such  amount  is  re- 

49  ceived  in  one  or  more  taxable  years)  exceeds  the  cost  of  such 

50  other  property  or  such  stock.  Such  election  shall  be  made  at 

51  such  time  and  in  such  manner  as  the  Franchise  Tax  Board 

52  may  by  regulations  prescribe.  For  purposes  of  this  subsection — 
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1  (1)  No  property  or  stock  acquired  before  the  disposition 

2  of  the  converted  property  shall  be  considered  to  have  been 

3  acquired  for  the  purpose  of  replacing  such  converted  property 

4  unless  held  by  the  taxpayer  on  the  date  of  such  disposition; 

5  and 

6  (2)   The  taxpayer  shall  be  considered  to  have  purchased 

7  property  or  stock  only  if,  but  for  the  provisions  of  Section 

8  24947,  the  unadjus,ted  basis  of  such  property  or  stock  would 

9  be  its  cost  within  the  meaning  of  Section  24912. 

10  (b)   The  period  referred  to  in  subsection  (a)  shall  h^  the 

11  peri6d  beginning  with  the  date  of  the  disposition  of  the  con- 

12  verted  property,   or  the   earliest  date  of  the  threat  or  im- 

13  minence    of   requisition    or    condemnation    of   the    converted 

14  property,  whichever  is  the  earlier,  and  ending — 

15  (1)   One  year  after  the  close  of  the  first  annual  accounting 

16  period  in  which  any  part  of  the  gain  upon  the  conversion  is 

17  realized ;  or 

18  (2)   Subject  to  such  terms  and  conditions  as  may  be  specified 

19  by  the  Franchise  Tax  Board,  at  the  close  of  such  later  date 

20  as  the  Franchise  Tax  Board  may  designate  on  application  by 

21  the  taxpayer.  Such  application  shall  be  made  at  such  time 

22  and  in  such  manner,  as  the  Franchise  Tax  Board  may  by  regu- 

23  lations  prescribe. 

24  Sec.  361.     Section  24945  of  said  code  is  amended  to  read : 

25  24945.     If  a  taxpayer  has  made  the  election  provided  in 

26  Section  24944(a),  then— 

27  (a)   The  statutory  period  for  the  assessment  of  any  defi- 

28  ciency,  for  any  taxable  year  in  which  any  part  of  the  gain  on 

29  such  conversion  is  realized,  attributable  to  such  gain  shall  not 

30  expire  prior  to  the  expiration  of.  four  years  from  the  date  the 

31  Franchise  Tax  Board  is  notified  by  the  taxpayer  (in  such  man- 

32  ner  as  the  Franchise  Tax  Board  may  by  Regulations  prescribe) 

33  of  the  replacement  of  the  converted  property  or  of  an  inten- 

34  tion  not  to  replace ;  and 

35  (b)   Such  deficiency  may  be  assessed  before  the  expiration 

36  of  such  four-year  period  notwithstanding  the  provisions  of  any 

37  other  law  or  rule  of  law  which  would  otherwise  prevent  such 

38  assessment. 

39  Sec.  362.     Section  24946  of  said  code  is  amended  to  read : 

40  24946.     If  the  election  provided  in  Section  24944(a)  is  made 

41  by  the  taxpayer  and  such  other  property  or  such  stock  was 

42  purchased  before  the  beginning  of  the  last  taxable  year  in 

43  which  any  part  of  the  gain  upon  such  conversion  is  realized, 

44  any  deficiency,  to  the  extent  resulting  from  such  election,  for 

45  any  annual  accounting  period  ending  before  such  last  taxable 

46  year  may  be  assessed  (notwithstanding  the  provisions  of  Sec- 

47  tion  25663  or  the  provisions  of  any  other  law  or  rule  of  law 

48  which  would  otherwise  prevent  such  assessment)  at  any  time 

49  before  the  expiration  of  the  period  within  which  a  deficiency 

50  for  such  last  taxable  year  may  be  assessed. 
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1  Sec.  363.     Section  24961  of  said  code  is  amended  to  read : 

2  24961.     In  the  case  of  the  property  acquired  by  a  corpora- 

3  tion,  during  a  period  of  affiliation,  from  a  corporation  with 

4  which  it  was  affiliated,  the  basis  of  such  property,  after  such 

5  period  of  affiliation^  shall  be  determined,  in  accordance  with 

6  regulations  prescribed  by  the  Franchise  Tax  B(5ard  without 

7  regard  to  intercompany  transactions  in  respect  of  which  gain 

8  or  loss  was  not  recognized.  The  basis  in'  case  of  property  ac- 

9  quired  by  a  corporation  during  any  period,  in  the  year  1929 

10  or  any  subsequent  year,  in  respect,  of  which  a  consolidated 

11  return  is  made  by  such  corporation  under  Article  9  of  Chapter 

12  2  or  Section  141  of  the  Federal  Revenue  Act  of  1928  or  the 

13  Federal  Revenue  Act  of  1932  or  the  Federal  Revenue  Act  of 

14  1934  or  the  Federal  Revenue  Act  of  1936,  or  in  the  case  of  a 

15  corporation  subject  to  the  tax  imposed  by  Chapter  3,  the  Fed- 

16  eral  Revenue  Act  of  1938,  shall  be  determined  in  accordance 

17  with  regulations  prescribed  under  Article  9  of  Chapter  2  or 

18  Section  141  of  the  Federal  Revenue  Act  of  1928  or  the  Federal 

19  Revenue  Act  of  1932  or  the  Federal  Revenue  Act  of  1936,  or 

20  in  the  case  of  a  corporation  subject  to  the  tax  imposed  by 

21  Chapter  3,  the  Federal  Revenue  Act  of  1538.  The  basis  in  the 

22  case  o|  propertyheld  by  a  corporation  during  any  period,  in 

23  the  year  1929  or  any  subsequent  year,  in  respect  of  which  a 

24  consolidated  return  is  made  by  such  corporation  under  Article 

25  9  of  Chapter  2  or  Section  141  of  the  Federal  Revenue  Act  of 

26  1928  or  the  Federal  Revenue  Act  of  1932  or  the  Federal  Rev- 

27  enue  Act  of  1934  or  the  Federal  Revenue  Act  of  1936,  or,  in 

28  the  case  of  a  corporation  subject  to  the  tax  imposed  by  Chapter 

29  3,  or  th€  Federal  Revenue  A^t  of  1938,  shall  be  adjusted  in 

30  respect  of  any  items  relating  to  such  period,  in  accordance 

31  with  regulations  prescribed  under  Article  9  of  Chapter  2  or 

32  Section  141  of  the  Federal  Revenue  Act  of  1928  or  the  Federal 
3.^  Revenue  Act  of  1932  or  the  Federal  Revenue  Act  of  1934  or  the 
•J^  Federal  Revenue  Act  of  1936,  or  in  the  case  of  a  corporation 

35  subject  to  the  tax  imposed  by  Chapter  3,  or  the  Federal  Rev- 

36  enue  Act  of  1938,  applicable  to  such  period. 

37  Sec.  364.     Section  24962  of  said  code  is  amended  to  read: 

38  24962.     (a)  If  the  property  was  acquired,  after  February 

39  28,   1913,   in   any  year  beginning   before   January   1,   1934, 

40  and  the  basis  thereof,  for  purposes  of  the  Revenue  Act  of  1932 

41  was  prescribed  by  Section  113(a)  (6),  (7),  or  (9)  of  such  act 

42  (47  Stat.  199),  then  for  purposes  of  tjiis  part  the  basis  shall 

43  be  the  same  as  the  basis  therein  prescribed  in  the  Revenue  Act 

44  of  1932. 

4.5  (b)   If  the  property  was  acquired,  after  February  28,  1913, 

46  in   any   year   beginning   before    January    1,    1937,    and   the 

47  basis  thereof,  for  purposes  of  the  Revenue  Act  of  1934,  was 

48  prescribed  by  Section  113(a)  (6),  (7),  or  (8)  of  such  act  (48 

49  Stat.  706),  then  for  purposes  of  this  part  the  basis  shall  be  the 

50  same  as  the  basis  therein  prescribed  in  the  Revenue  Act  of  1934. 

51  (c)   If  the  property  was  acquired  after  February  28,  1913, 

52  in  a  transaction  to  which  the  Bank  and  Corporation  Tax  Law 
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1  of  1954  applied,  and  the  basis  thereof,  for  purposes  of  the  Bank 

2  and  Corporation  Tax  Law  of  1954,  was  prescribed  by  Section 

3  25071(d),  25071(e),  or  25071(f)  of  such  law,  then  for  pur- 

4  poses  of  this  part  the  basis  shall  be  the  same  as  the  basis 

5  therein  prescribed  in  the  Bank  and  Corporation  Tax  Law  of 

6  1954. 

7  (d)   Stock  rights  acquired  after  February  28,  1913,  and  be- 

8  fore  January  1,  1955,  shall  have  the  basis  assigned  to  such 

9  property  under  Section  25071m  of  the  Bank  and  Corporation 

10  Tax  Law  of  1954. 

11  Sec.  365.     Section  24971  of  said  code  is  amendea  to  read: 

12  24971.     If   the   sale   or   exchange   of   property    (including 

13  stock  in  a  corporation)  is  certified  by  the  Federal  Communica- 

14  tions  Commission  to  be  necessary  or  appropriate  to  effectuate 

15  a  change  in  a  policy  of,  or  the  adoption  of  a  new  policy  by  the 

16  commission  with  respect  to  the  ownership  and  control  of  radio 

17  broadcasting  stations,  such  sale  or  exchange  shall,  if  the  tax- 

18  payer  so  elects,  be  treated  as  an  involuntary  conversion  of 

19  such  property  within  the  meaning  of  Sections  24943  to  24947, 

20  inclusive.  For  purposes  of  such  sections  as  made  applicable  by 

21  the  provisions  of  this  section,  stock  of  a  corporation  operating 

22  a  radio  broadcasting  station,  whether  or  not  representing  con- 

23  trol  of  such  corporation,  shall  be  treated  as  property  similar 

24  or  related  in  service  or  use  to  the  property  so  converted.,  The 

25  part  of  the  gain,  if  any,  on  such  sale  or  exchange  to  which 

26  Sections  24943  to  24947,  inclusive,  is  not  applied  shall  never- 

27  theless  not  be  recognized,  if  the  taxpayer  so  elects,  to  the 

28  extent  that  it  is  applied  to  reduce  the  basis  for  determining 

29  gain  or  loss  on  sale  or  exchange  of  property,  of  a  character 

30  subject  to  the  allowance  for  depreciation  under  Section  24349, 

31  remaining  in  the  hands  of  the  taxpayer  immediately  after  the 

32  sale  or  exchange,  or  acquired  in  the  same  taxable  year.  The 

33  manner  and  amount  of  such  reduction  shall  be  determined 

34  under  regulations  prescribed  by  the  Franchise  Tax  Board.  Any 

35  election  made  by  the  taxpayer  under  this  section  shall  be  made 

36  by  a  statement  to  that  effect  in  its  return  for  the  taxable  year 

37  in  which  the  sale  or  exchange  takes  place,  and  such  election 

38  shall  be  binding  for  the  taxable  year  and  all  subsequent  tax- 

39  able  years. 

40  Sec.  366.     Section  25001  of  said  code  is  amended  to  read: 

41  25001.     On  the  recovery  in  the  taxable  year  of  any  money  or 

42  property  in  respect  of  property  considered  under  Article  3  of 

43  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954,  as 

44  destroyed  or  seized,  the  amount  of  such  recovery  shall  be  in- 

45  eluded  in  gross  income  to  the  extent  provided  in  Section  25002, 

46  unless  Sections  25004  to  25006,  inclusive,  apply  to  the  taxable 

47  year  pursuant  to  an  election  made  by  the  taxpayer  under 

48  Section  25009. 

49  Sec.  367.     Section  25003  of  said  code  is  amended  to  read: 

50  25003.     (a)  To  the  extent  that  the  amount  of  the  recovery 

51  plus  the  aggregate  of  the  amounts  of  previous  such  recoveries 

52  do  not  exceed  that  part  of  the  aggregate  of  the  allowable 
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1  deductions  in  prior  taxable  years  on  account  of  the  destruction 

2  or  seizure  of  property  described  in  Article  3  of  Chapter  6  of 

3  the  Bank  and  Corporation  Tax  Law  of  1954  which  did  not 

4  result  in  a  reduction  of  any  tax  of  the  taxpayer  under  this 

5  part,  such  amount  shall  not  be  includable  in  gross  income  and 

6  shall  not  be  deemed  gain  on  the  involuntary  conversion  of 

7  property  as  a  result  of  its  destruction  or  seizure. 

8  (b)   To  the  extent  that  such  amount  plus  the  aggregate  of 

9  the  amounts  of  previous  such  recoveries  exceed  that  part  of 
10  the  aggregate  of  such  deductions,  which  did  not  result  in  a 
IL  reduction  of  any  tax  of  the  taxpayer  under  this  part  and  do 

12  not  exceed  that  part  of  the  aggregate  of  such  deductions  which 

13  did  result  in  a  reduction  of  any  tax  of  the  taxpayer  under 

14  this  part,  such  amount  shall  be  included  in  gross  incom-'i  but 

15  shall  not  be  deemed  a  gain  on  the  involuntary  coiiversion  of 

16  property  as  a  result  of  its  destruction  or  seizure. 

17  (c)   To  the- extent  that  such  amount  plus  the  aggregate  of 

18  the  amounts  of  previous  such  recoveries  exceed  the  aggregate 

19  of  the  allowable  deductions  in  prior  taxable  years  on  account 

20  of  the  destruction  or  seizure  of  property  described  in  Article  3 

21  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954, 

22  such  amount  shall  be  considered  a  gain  on  the  involuntary 

23  conversion  of  property  as  a  result  of  its  destruction  or  seizure 

24  and  shall  be  recognized  or  not  recognized  as  provided  in  See- 

25  tions  24943  to  24947,  inclusive  (relating  to  involuntary  con- 

26  versions) . 

27  (d)  If  for  any  previous  taxable  year  the  taxpayer  chose 

28  under  Article  3  Chaptei^  6  of  the  Bank  and  Corporation  Tax 

29  Law  of  1954  to  treat  any  obligations  and  liabilities  as  dis- 

30  charged  or  satisfied  out  of  the  property  or  interest  described 

31  in  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax 

32  Law  of  1954,  and  if  such  obligations  and  liabilities  were  not 

33  so  discharged  or,  satisfied,  the  amount  of  such  obligations  and 

34  liabilities  treated  as  discharged  or  satisfied  under  such  Article 

35  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954 

36  shall  be  considered  for  purposes  of  this  part  as  a  deduction  by 

37  reason  of  such  Article  3  of  Chapter  6  of  the  Bank  and  Corpo- 

38  ration  Tax  Law  of  1954  which  did  not  result  iri  a  reduction 

39  of  any  tax  of  the  taxpayer  under  this  part. 

40  (e)  For  purposes  of  this  section,  an  allowable  deduction  for 

41  any  taxable  year  on  account  of  the  destruction  or  seizure  of 

42  property  described  in  Article  3  of  Chapter  6  of  the  Bank  and 

43  Corporation  Tax  Law  of  1954  shall,  to  the  extent  not  allowed 

44  in  computing  the  tax  of  a  taxpayer  for  such  a  taxable  year,  be 

45  considered  an  allowable  deduction  which  did  not  result  in  a 

46  reduction  of  any  tax  of  the  taxpayer  under  this  part. 

47  Sec.  368.     Section  25004  of\  said  code  is  amended  to  read : 

48  25004.     If  this  section  applies  to  the  taxable  year  pursuant 

49  to  an  election  made  by  the  taxpayer  under  Section  25009  or 

50  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law 

51  of  1954,  the  amount  of  the  recovery  in  the  year  of  any  money 

52  or  property  in  respect  of  property  considered  under  Article  3 
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1  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954 

2  as  destroyed  or  seized,  shall  be  an  amount  equal  to  the  aggre- 

3  gate  of  such  money  and  the  fair  market  value  of  such  property, 

4  determined  as  of  the  date  of  the  recovery.  For  purposes  of  this 

5  section  and  Sections  25005  and  25006,  in  the  case  of  the  re- 

6  covery  of  the  same  property  or  interest  considered  under  Ar- 

7  tide  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of 

8  1954  as  destroyed  or  seized,  the  fair  market  value  of  such 

9  property  or  interest  shall,  at  the  option  of  the  taxpayer,  be 

10  considered  an  amount  equal  to  the  adjusted  basis  (for  deter- 

11  mining  loss)  of  such  property  or  interest  in  the  hands  of  the 

12  taxpayer  on  the  date  such  property  or  interest  was  considered 

13  under  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax 

14  Law  of  1954  as  destroyed  or  seized.  The  amount  of  the  recovery 

15  determined  under  this  sectio^  shall  be  reduced  for  purposes 

16  of  Sections  25005  and  25006  by  the  amount  of  the  obligations 

17  or  liabilities  with  respect  to  the  property  considered  under 

18  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law 

19  of  1954  as  destroyed  or  seized  in  respect  of  which  the  recovery 

20  was  received,  if  the  taxpayer  for  any  previous  year  chose 

21  under  Article  3  of  Chapter  6  of  the  Bank  and  Corporation 

22  Tax  Law  of  1954  to  treat  such  obligations  or  liabilities  as  dis- 

23  charged  or  satisfied  out  of  such  property,  and  such  obligations 

24  or  liabilities  were  not  so  discharged  or  satisfied  before  the  date 

25  of  the  recovery. 

26  Sec.  369.     Section  25005  of  said  code  is  amended  to  read: 

27  25005.     That  part  of  the  amount  of  the  recovery,  in  respect 

28  of  any  property  considered  under  Article  3  of  Chapter  6  of 

29  the  Bank  and  Corporation  Tax  Law  of  1954  as  destroyed  or 

30  seized,  which  is  not  in  excess  of  the  allowable  deductions  in 

31  prior  years  on  account  of  such  destruction  or  seizure  of  the 

32  property  (the  amount  of  such  allowable  deductions  being  first 

33  reduced  by  the  aggregate  amount  of  any  prior  recoveries  in 
^4  respect  of  the  same  property)   shall  be  excluded  from  gross 

35  income  for  the  year  of  the  recovery  for  purposes  of  computing 

36  the  tax  under  this  part;  but  there  shall  be  added  to,  and 

37  assessed  and  collected  as  a  part  of,  the  tax  under  this  part  for 

38  the  year  of  the  recovery  the  total  increase  in  the  tax  under 

39  this  part  for  all  years  which  would  result  by  decreasing,  in  an 

40  amount  equal  to  such  part  of  the  recovery  so  excluded,  such 

41  deductions  allowable  in  the  prior  years  with  respect  to  the 

42  destruction  or  seizure  of  the  property.  Such  increase  in  the  tax 

43  for  each  such  year  so  resulting  shall  be  computed  in  accordance 

44  with  regulations  prescribed  by  the  Franchise  Tax  Board.  Such 

45  regulations  shall  give  effect  to  previous  recoveries  of  any  kind 

46  (including  recoveries  described  in  Section  24310,  relating  to 

47  recovery  of  bad  debts,  etc.)  with  respect  to  any  prior  year, 

48  and  shall  provide  for  the  case  where  there  was  no  tax  for  the 

49  prior  year. 


50 


Sec.  370.     Section  25006  of  said  code  is  amended  to  read: 

51  25006.     The  amount  of  any  recovery  or  part  thereof,  in 

52  respect  of  property  considered  under  such  Article  3  of  Chap- 
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1  ter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954  as  de- 

2  stroyed  or  seized  which  is  not  excluded  from  gross  income 

3  under  Section  25005,  shall  be  considered  for  a  year  of  the 

4  recovery  as  gain  on  the  involuntary  conversion  of  property  as 

5  a  result  of  its  destruction  or  seizure  and  shall  be  recognized 

6  or  not  recognized  as  provided  in  Sections  24943'  to  24947, 

7  inclusive. 

8  Sec.  371.     Section  25009  of  said  code  is  amended  to  read: 

9  25009.     If  the  taxpayer  elects  to  have  Sections  25004  to 

10  25006,  inclusive^  apply  to  a  taxable  year  in  which  it  recovered 

11  any  money  or  pi^operty  in  respect  of  property  considered  under 

12  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law 

13  of  1954,  as  destroyed  or  seized.  Sections  25004  to  25006,  inclu- 

14  sive,  shall  apply  to  all  annual  accounting  periods  of  the  tax- 

15  payer  beginning  after  December  31,  1941,  and  such  election, 

16  once  made,  shall  be  irrevocable.  The  election  shall  be  made  in 

17  such  manner  and  at  such  time  as  the  Franchise  Tax  Board 

18  may  by  regulations  prescribe,  except  that  no  election  under 

19  this  section  may  be  made  unless  the  taxpayer  recovers  money 

20  01"  property  (in  respect  of  property  considered  under  Article  3 

21  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954 

22  as  destroyed  or  seized)  during  a  year  for  which  the  election  is 

23  made.  If  pursuant  to  such  election  Sections  25004  to  25006, 

24  inclusive,  apply  to  any  taxable  year — 

25  (a)   The  period  of  limitations  provided  in  Section  25663 

26  on  the  making  of  assessments  and  the  beginning  of  distraint 

27  or  a  proceeding  in  court  for  collection  shall  not,  with  respect 

28  to— 

29  (1)  The  amount  to  be  added  to  the  tax  for  such  a  taxable 

30  year  under  Sections  25004  to  25006,  inclusive ;  and 

31  (2)  Any  deficiency  for  such  a  taxable  year  or  for  any  other 

32  taxable  year,  to  the  extent  attributable  to  the  basis  of  the 

33  recovered  property  being  determined  under  Section  25010(b), 

34  expire  before  the  expiration  of  two  years  following  the  date 

35  of  the  making  of  such  election,  and  such  amount  and  such 

36  deficiency  may  be  assessed  at  any  time  before  the  expiration 

37  of  such  period  notwithstanding  any  law  or  rule  of  law  which 

38  would  otherwise  prevent  such  assessment  and  collection;  and 

39  (b)   In  case  refund  or  credit  of  any  overpayment  resulting 

40  from  the  application  of  Sections  25004  to  25006,  inclusive,  to 

41  such  taxable  year  is  prevented  on  the  date  of  the  making  of 

42  such  election,  or  within  one  year  from  such  date,  by  the  opera- 

43  tion  of  any  law  or  rule  of  law,  refund  or  credit  of  such  over- 

44  payment  may,  nevertheless,  be  made  or  allowed  if  claim  there- 

45  for  is  filed  within  one  year  from  such  date. 

46  In  the  case  of  any  annual  accounting  period  ending  before 

47  the  date  of  the  making  by  the  taxpayer  of  an  election  under 

48  'this  section,  no  interest  shall  be  paid  on  any  overpayment 

49  resulting  from  the  application  of  Sections  25004  to  25006, 

50  inclusive,  to  such  accounting  period,  and  no  interest  shall  be 

51  assessed  or  collected  with  respect  to  any  amount  or  any  defi- 

52  ciency  specified  in  subsection  (a)  for  any  period  before  the 
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1  expiration  of  six  months  following  the  date  of  the  making  of 

2  such  election  by  the  taxpayer, 

3  Sec.  372.     Section  25010  of  said  code  is  amended  to  read : 

4  25010.     (a)   The  unadjusted  basis  of  property  recovered  in 

5  respect  of  property  considered  as  destroyed  pr  seized  under 

6  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax  Law 

7  of  1954  shall  be  determined  under  this  section.   Such  basis 

8  shall  be  an  amount  equal  to  the  fair  market  value  of  such 

9  property,  determined  as  of  the  date  of  the  recovery,  reduced 

10  by  an  amount  equal  to  the  excess  of  the  aggregate  of  such 

11  fair  market  value  and  the  amounts  of  previous  recoveries  of 

12  money  or  property  in  respect  of  property  considered  under 

13  such  Article  3  of  Chapter  6  of  the  Bank  and  Corporation  Tax 

14  Law  of  1954  as  destroyed  or  seized  over  the  aggregate  of  the 

15  allowable  deductions  in  prior  years  on  account  of  the  destruc- 

16  tion  or  seizure  of  property  described  in  such  Article  3   of 

17  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954,  and 

18  increased  by  that  portion  of  the  amount  of  the  recovery  which, 

19  under  Sections  25002  and  25003,  is  treated  as  a  recognized 

20  gain  from  the  involuntary  conversion  of  property.  On  applica- 

21  tion  of  the  taxpayer,  the  aggregate  of  the  basis  (determined 

22  under  the  preceding  sentence)  of  any  properties  recovered  in 

23  respect    of   properties    considered   under    such    Article    3    of 

24  Chapter  6  of  the  Bank  and  Corporation  Tax  Law  of  1954  as 

25  destroyed  or  seized  may  be  allocated  among  the  properties 

26  so  recovered  in  such  manner  as  the  Franchise  Tax  Board  may 

27  determine  under  regulations  prescribed  by  the  Franchise  Tax 

28  Board,  and  the  amounts  so  allocated  to  any  such  property  so 

29  recovered  shall  be  the  unadjusted  basis  of  such  property  in 

30  lieu   of   the   unadjusted  basis   of  such   property   determined 

31  under  the  preceding  sentence. 

32  (b)   In  the  case  of  a  taxpayer  who  has  made  an  election 

33  under  Section  25009,  the  basis  of  property  recovered  shall  be 

34  an  amount  equal  to  the  valuQ  at  which  such  property  is  in- 

35  eluded  in  the  amount  of  the  recovery  under  Section  25004 

36  (determined  without  regard  to  the  last  sentence  thereof),  re- 

37  duced  by  such  part  of  the  gain  under  Section  25006  which 

38  is  not  recognized  as  provided  in  Sections  24943  to  24947,  in- 

39  elusive. 

40  Sec.  373.     Section  25101  of  the  said  code  is  amended  to 

41  read : 

42  25101.     When  the  income  of  a  taxpayer  subject  to  the  tax 

43  imposed  under  this  part  is  derived  from  or  attributable  to 

44  sources  both  within  and  without  the  state,  the  tax  shall  be 

45  measured  by  the  net  income  derived  from  or  attributable  to 

46  sources  within  this  state. 

47  Nonbusiness  income  shall  be  allocated  ag  provided  in  Sec- 

48  tions  25108  and  25109. 

49  Business  income   derived  from   or  attributable  to   sources 

50  within  this  state  shall  be  determined  by  an  allocation  formula 

51  consisting    of    the    factors    of  , sales,    payroll,    and    property 

52  as  defined  in  this  chapter  or  by  reference  to  any  of  these 
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1  or  other  factors  or  by  such   other  method   of  allocation  as 

2  is  fairly  calculated  to  determine  the  net  income  derived  from 

3  or  attributable  to  sources  within  this  state ;  provided,  however, 

4  that  any  such  factors  or  other  method  of  allocation  shall  take 

5  into  account  as  income  derived  from  or  attributable  to  sources 

6  without  the  state,  income  derived  from  or  attributable  to  trans- 

7  portation  by  sea  or  air  without  the  state',  whether  or  not  such 

8  transportation  is  located  in  or  subject  to  the  jurisdiction  of 

9  any  other  state,  the  United  States  or  any  foreign  country.  In- 

10  come  attributable  to  isolated  or  occasional  transactions  in  states 

11  or  countries  in  which  the  taxpayer  is  not  doing  business  shall 

12  be  allocated  to  the  state  in  which  the  taxpayer  has  its  com- 

13  mercial  domicile. 

14  If  the  Franchise  Tax  Board  reallocates  net  income  upon  its 

15  examination  of  any  return,  it  shall,  upon  the  written  request 

16  of  the  taxpayer,  disclose  the  basis  upon  which  its  reallocation 

17  has  been  made. 

18  Sec.  374.     Section  25101.1  of  said  code  is  amended  to  read: 

19  25101.1.     The  amendments  made  at  the  1957  Regular  Ses- 

20  sion  of  the  Legislature  to  Section  25101  of  the  Revenue  and 

21  Taxation    Code    shall    be    applicable    only    with    respect    to 

22  annual    accounting    periods    beginning    after    December    31, 

23  1956.  The  determination  as  to  whether  income  derived  from 

24  or  attributable  to  transportation  by  sea  or  air  is  allocable 

25  to    or    taxable    by    California    for    any    annual    accounting 

26  period   beginning   before    January    1,    1957,    shall   be    made 

27  as   if    Section    25101    had    not   been    amended   at   the    1957 

28  Regular   Session  of  the  Legislature  and  without  inferences 

29  drawn  from  the  fact  that  such  amendments  were  not  expressly 

30  made  applicable  with  respect  to  annual  accounting  periods 

31  beginning  before  January  1,  1957. 

32  Sec.  375.     Section  25106  is  added  to  said  code,  to  read: 

33  25106.     As  used  in  this  chapter: 

34  (a)   "Business  income"  means  income  arising  from  trans- 

35  actions  and  activity  in  the  regular  course  of  a  trade  or  business 

36  of  the  taxpayer  and  includes  income  from  tangible  and  intan- 

37  gible  property  if  the  acquisition,  management,  or  disposition 

38  of  the  property  constitutes  an  integral  part  of  a  trade  or  busi- 

39  ness  of  the  taxpayer.  It  also  includes  income  from  the  disposi- 

40  tion  of  property  used  in  a  trade  or  business  of  the  taxpayer. 

41  (b)  " Commercial  domicile "  means  the  principal  place  from 

42  which  the  trade  or  business  of  the  taxpayer  is  managed. 

43  (c)   "Compensation"   means   wages,    salaries,    commissions 

44  and  any  other  form  of  remuneration  paid  or  payable  to  em- 

45  ployees  for  personal  services. 

46  (d)   "Nonbusiness  income"  means  all  income  other  than 

47  business  income. 

48  (e)   "State"  means  any  state  of  the  United  States,  the  Dis- 

49  trict  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  any  ter- 

50  ritory  or  possession  of  the  United  States,  and  any  foreign  cona- 

51  try  or  political  subdivision  thereof. 
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1  (f)   "Sales"  means  all  gross  receipts  of  the  taxpayer  derived 

2  from  the  conduct  of  business,  except  receipts  from  the  sale  or 

3  other  disposition  of  property  not  held  for  sale  in  the  regular 

4  course  of  a  trade  or  business  of  the  taxpayer  and  receipts  of  the 

5  tj'pe  referred  to  in  Sections  25108  and  25109  to  the  extent  not 

6  constituting  business  income. 

7  Sec.  376.     Section  25107  is  added  to  said  code,  to  read : 

8  25107.     For  purposes  of  this  chapter,  a  taxpayer  is  taxable 

9  in  another  state  if  (a)  any  portion  of  its  business  income  is 

10  derived  from  or  attributable  to  sources  within  that  state,  and 

11  (b)  such  other  state  has  jurisdiction  to  tax  such  income  under 

12  the  Constitution  and  laws  of  the  United  States  or  would  have 

13  such  jurisdiciion  if  the  Constitution  and  laws  of  the  United 

14  Sthtes  were  applicable  thereto  . 

15  Sec.  377.     Section  25108  is  added  to  said  code,  to  read: 

16  25108.     Income   from   real   property   or   tangible   personal 

17  property,  including  rents  and  royalties  and  gains  and  losses 

18  from  the  sale  or  other  disposition  of  such  property,  to  the  ex- 

19  tent  not  constituting  business  income  shall  be  allocated  to  the 

20  state  where  the  property  is  located ;  provided,  however,  that  if 

21  such  personal  property  is  not  permanently  located  in  any  state, 

22  such  income  shall  be  allocated  to  the  state  of  the  taxpayer's 

23  commercial  domicile. 

24  Sec.  378.     Section  25109  is  added  to  said  code,  to  read : 

25  25109.     (a)   Income  from  stocks,  including  dividends  and 

26  gains  and  losses  from  the  sale  or  other  disposition  of  stocks 

27  to  the  extent  not  constituting  husiuess  income  ,  shall  be  allo- 

28  cated  to  the  state  of  the  taxpayer's  commercial  domicile,  tmiesa 

29  the  taxpayer  i-s  engaged  i«  a  tyado  e-v-  bwsifi^ss  e#  selling  such 

30  property^  i»  which  ease  the  income  therefrom  is  business  i«- 

31  come,  domicile. 

32  (b)   Income  from  notes j  bonds,  accounts  receivable,  patents 

33  or  copyrights,  or  other  intangibles  including  interest,  royal- 

34  ties  and  gains  and  losses  from  the  sale  or  other  disposition  of 

35  such  intangibles,  to  the  extent  not  constituting  business  income, 

36  shall  be  allocated  to  the  state  of  the  taxpayer's  commercial 

37  domicile. 

38  Sec.  379.     Section  25110  is  added  to  said  code,  to  read: 

39  25110.     When  formula  allocation  is  used  to  determine  the 

40  net  income  of  a  trade  or  business  derived  from  or  attributable 

41  to  sources  within  this  state,  the  allocation  formula  shall  be 

42  applied  as  follows :  The  average  of  the  factors  utilized  shall  be 

43  ascertained,  and  that  average  then  shall  be  applied  to  the  total 

44  net   business    income    of   the    taxpayer   from   that   trade    or 

45  business. 

46  Sec.  380.     Section  25111  is  added  to  said  code,  to  read: 

47  25111.     The  numerator  of  the  property  factor  is  the  aver- 

48  age  value  of  the  taxpayer's  real  and  tangible  personal  prop- 

49  erty  used  in  this  state  in  producing  business  income  during 

50  the  taxable  year,  whether  owned  or  rented. 
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1  Seg.  381,     Section  25112  is  added  to  said  code,  to  read: 

2  25112.     The  denominator  of  the  property  factor  is  the  aver- 

3  age  value  of  all  the  taxpayer's  real  and  tangible  personal  prop- 

4  erty  used  in  producing  business  income  during  the  taxable 

5  year,  whether  owned  or  rented. 

6  Sec.  382,     Section  25113  is  added  to  said  code,  to  read: 

7  25113.     When  property  is  used  both  within  and  without  the 

8  state  during  the  taxable  year,  the  extent  of  the  use  within  the 

9  state  shall  be  determined  in  such  reasonable  manner  as  the 

10  Franchise  Tax  Board  may  provide.  When  property  is  used 

11  only  in  part  for  producing  business  income  during  the  taxable 

12  year,  the  extent  of  the  use  for  producing  business  income  shall 

13  likewise  be  determined  in  such  reasonable  manner  as  the  Fran- 

14  chise  Tax  Board  may  provide. 

15  Silc.  383.     Section  25114  is  added  to  said  code,  to  read : 

16  25114.     Property  owned  by  the  taxpayer  shall  be  valued  at 

17  an  amount  equal  to  its  basis  for  determining  gain  from  its  sale 

18  or  other  disposition.  Property  rented  by  the  taxpayer  shall  be 

19  valued  at  eight  times  the  rent  payable  or  accruable  during 

20  the  taxable  year,  provided  the  rent  payable  or  accruable  fairly 

21  reflects  the  fair  rental  value  of  the  property  as  of  the  date 

22  of  the  rental  agreement.  If  rent  is  not  payable  for  all  or  any 

23  portion  of  the  year,  or  if  for  any  reason  the  rent  does  not 

24  fairly  reflect  the  fair  rental  value  of  the  property  at  the  date 

25  of  the  rental  agreement,  the  property  shall  be  valued  at  eight 

26  times  the  fair  rental  value  of  the  property  as  of  the  date  of 

27  the  rental  agreement. 

28  Sec.  384.     Section  25115  is  added  to  said  cod«,  to  read : 

29  25115.     The  average  value  of  property  shall  be  determined 

30  by  averaging  the  values  at  the  beginning  and  ending  of  the 

31  taxable  year,  but  the  Franchise  Tax  Boajd  may  require  the 

32  averaging  of  monthly  values  during  the  taxable  year  if  reason- 

33  ably  required  to  reflect  properly  the  average  value  of  the  tax- 

34  payer 's  property. 

35  Sec.  385.     Section  25116  is  added  to  §aid  code,  to  read : 

36  25116.     Compensation  for  services  related  to  business  income 

37  shall  be  considered  paid  or  payable  in  this  state  and  included 

38  in  the  numerator  of  the  payroll  factor  if : 

39  (a)   The  employee's  service  is  performed  entirely  within  this 

40  state;  or 

41  (b)   The  employee's  service  is  performed  both  within  and 

42  without  this  state,  but  the  service  performed  without  this  state 

43  is  incidental  to  thB  employee 's  service  within  this  state ;  or 

44  (c)   Some  of  the  employee's  service  is  performed  in  this 

45  state  and  (1)  the  base  of  operations  or,  if  there  is  no  base  of 

46  operations,  the  place  from  which  the  service  is  directed  or  con- 

47  trolled  is  in  this  state,  or   (2)  the  base  of  operations  or  the 

48  place  from  which  the  service  is  directed  or  controlled  is  not  in 

49  any  state  in  which  some  part  of  the  service  is  performed,  but 

50  the  employee's  residence  is  in  this  state. 
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1  Sec.  386.     Section  25117  is  added  to  said  code,  to  read : 

2  25117.     The  denominator  of  the  payroll  factor  shall  include 

3  all  compensation  paid  or  payable  to  employees  for  services  re- 

4  lated  to  business  income.  When  services  are  related  only  in 

5  part  to  business  income  during  the  taxable  year,  to  the  extent 

6  of  the  compensation  for  services  related  to  business  income 

7  shall  be  determined  in  such  reasonable  manner  as  the  Franchise 

8  Tax  Board  may  provide. 

9  Sec.  387.     Section  25118  is  added  to  said  code,  to  read: 

10  25118.     Sales  of  tangible  personal  property  shall  be  consid- 

11  ered  made  in  this  state  and  included  in  the  numerator  of  the 

12  sales  factor  if : 

13  (a)   The  property  is  delivered  or  shipped  to  a  purchaser, 

14  other  than  the  U.S.  government,  or  to  the  designee  of  the  pur- 

15  chaser  within  this  state  regardless  of  the  f.o.b.  point  or  other 

16  conditions  of  the  sale;  or 

17  (b)   The  property  is  shipped  from  an  office,  store,  warehouse, 

18  factory,  or  other  place  of  storage  in  this  state  and  (1)  the  pur- 

19  chaser  is  the  U.S.  government,  or  (2)  the  taxpayer  is  not  tax- 

20  able  in  the  state  to  which  the  property  is  delivered  or  shipped. 

21  Sec.  388.     Section  25119  is  added  to  said  code,  to  read: 

22  25119.     The  denominator  of  the  sales  factor  shall  include 

23  sales  as  defined  in  subdivision  (f)  of  Section  25106. 

24  Sec.  889.     Section  25120  is  added  to  said  code,  to  read : 

25  25120.     The  extent  to  which  sales  other  than  sales  of  tangible 

26  personal  property  are  attributable  to  this  state  shall  be  deter- 

27  mined  in  such  reasonable  manner  as  the  Franchise  Tax  Board 

28  may  provide. 

29  Sec.  390.     Section  25201  of  said  code  is  amended  to  read: 

30  25201.     In  the  case  of  a  contract  with  the  United  States 

31  or  any  agency  thereof,  or  any  subcontract  thereunder,  which 

32  is  made  by  the  taxpayer,  if  a  renegotiation  is  made  in  respect 

33  of  such  contract  or  subcontract  and  an  amount  of  excessive 

34  profits  received  or  accrued  under  such  contract  or  subcontract 

35  for  an  annual  accounting  period  (hereinafter  referred  to  as 

36  ''prior  year")  is  eliminated  and,  in  an  annual  accounting  pe- 

37  riod  ending  after  December  31,  1941,  the  taxpayer  is  required 

38  to  pay  or  repay  to  the  United  States  or  any  agency  thereof 

39  the  amount  of  profits  eliminated  or  the  amount  of  profits  elim- 

40  inated  is  applied  as  an  offset  against  other  amounts  due  the 

41  taxpayer,  then  the  profits  so  eliminated  shall  be  excluded  from 

42  gross  income  for  the  prior  year  if  they  were  included  in  gross 

43  income  for  the  priOr  year.  For  the  purposes  of  this  article — 

44  (a)   The    term   "renegotiation"    includes    any    transaction 

45  which  is  a  renegotiation  within  the  meaning  of  the  federal 

46  renegotiation  act  applicable  to  such  transaction,  any  modifica- 

47  tion  of  one  or  more  contracts  with  the  United  States  or  any 

48  agency  thereof,  and  any  agreement  with  the  United  States  or 

49  any  agency  thereof  in  respect  of  one  or  more  such  contracts 

50  or  subcontracts  thereunder. 

51  (b)   The    term    "excessive    profits"   includes    any    amount 

52  which   constitutes   excessive   profits   within  the  meaning   as- 
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1  signed  to  such  term  by  the  applicable  federal  renegotiation 

2  act,  any  part  of  the  contract  price  of  a  contract  with  the 

3  United  States  or  any  agency  thereof,  any  part  of  the  sub- 

4  contract  price  of  a  subcontract  under  such  a  contract,  and 

5  any  profits  derived  from  one  or  more  such  contracts  or  -sub- 

6  contracts. 

7  (c)   The  term  "subcontract"  includes  any  purchase  order 

8  or   agreement   which   is   a   subcontract   within   the   meaning 

9  assigned  to  such  term  by  the  applicable  federal  renegotiation 

10  act. 

11  (d)   The  term  "federal  renegotiation  act"  includes  Section 

12  403  of  the  Sixth  Supplemental  National  Defense  Appropria- 

13  tion  Act  (Public  Law  528,  77th  Congress,  Second  Session), 

14  as  amended  or  supplemented,  the  Renegotiation  Act  of  1948, 

15  as  amended  or  supplemented,  and  the  Renegotiation  Act  of 

16  1951,  as  amended  or  supplemented. 

17  Sec.  391.     Section  25202  of  said  code  is  amended  to  read: 

18  25202.     In  the  case  of  a  cost-plus-a-fixed-fee  contract  be- 

19  tween  the  United  States  or  any  agency  thereof  and  the  tax- 

20  payer,  if  an  item  for  which  the  taxpayer  has  been  reimbursed 

21  by  the  United  States  or  any  agency  thereof  is  disallowed  as 

22  an  item  of  cost  chargeable  to  such  contract,  and,  in  an  annual 

23  accounting  period  ending  after  December  31,  1941,  the  tax- 

24  payer  is  required  to  repay  the  United  States  or  any  agency 

25  thereof  the  amount  disallowed,  or  the  amount  disallowed  is 

26  applied  as'  an  offset  against  other  amounts  due  the  taxpayer, 

27  for  the  purposes  of  this  part  the  amount  so  disallowed  or  so 

28  applied  as  an  offset  shall  be  allowed  as  a  deduction  in  the 

29  taxable  year  in  which  the  reimbursement  for  such  item  was 

30  received  or  was  accrued  to  the  extent  that  the  taxpayer's  tax- 

31  able  net  income  for  the  year  in  which  the  cost  was  incurred 

32  would  have  been  reduced  had  no  such  reimbursement  been 

33  received  or  accrued. 

34  Sec.  392.     Section  25204  of  said  code  is  amended  to  read: 

35  25204.     The  'foregoing  provisions  of  this  article  shall  not 

36  apply  in  respect  of  any  contract  if  the  taxpayer  shows  to  the 

37  satisfaction   of    the   Franchise    Tax    Board    that   a   different 

38  method  of  accounting  for  the  amount  of  the  payment,  repay- 

39  ments,  or  disallowance  clearly  reflects  income,   and  in  such 

40  case  the  payment,  repayment,   or  disallowance  shall  be  ac- 

41  counted  for  with  respect  to  the  taxable  year  provided  for 

42  under  such  method. 

43  Sec.  393.     Section  25206  of  said  code  is  amended  to  read: 

44  25206.     If  prior  to  the  payment  of  the  tax  for  the  taxable 

45  year  the  taxpayer  becomes  entitled  to  the  exclusions  or  deduc- 

46  tions  provided  in  this  article  for  its  taxable  year,  the  taxpayer 

47  may,    under    regulations    prescribed    by    the    Franchise    Tax 

48  Board,  file  a  claim  in  abatement  of  any  unpaid  tax  or  portion 

49  thereof,  but  not  in  excess  of  the  reduction  in  tax  resulting 

50  from  the  application  of  this  article. 
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1  Sec.  394.     Section  25208  of  said  code  is  amended  to  read : 

2  25208.     (a)   If,  pursuant  to  a  price  redetermination  pro- 

3  vision  in  a  subcontract  to  wliieh  this  section  applies,  a  repay- 

4  ment  with  respect  to  an  amount  paid  under  the  subcontract 

5  is  made  by  one  party  to  the  subcontract  (hereinafter  referred 

6  to   as   the    "payor")    to    another    party    to   the   subcontract 

7  (hereinafter  referred  to  as  the  "payee"),  then — 

8  (1)   The  tax  of  the  payor  for  prior  years-  shall  be  recom- 

9  puted  as  if  the  amount  received  or  accrued  by  it  with  respect 

10  to  which  the  repayment  is  made  did  not  include  an  amount 

11  equal  to  the  amount  of  the  repayment,  and 

12  (2)   T^e  tax  of  the  payee  for  prior  years  shall  be  recom- 

13  puted  as  if  the  amount  paid  or  incurred  by  it  with  respect  to 

14  which  the  repayment  is  made  did  not  include  an  amount  equal 

15  to  the  amount  of  the  repayment. 

16  (b)   Subsection  (a)  shall  apply  only  to  a  subcontract  which 

17  is  subject  to  renegotiation  under  the  applicable  federal  re- 

18  negotiation  act. 

19  (c)   Subsection  (a)  shall  not  apply  to  any  repayment  to  the 

20  extent  that  Sections  25201  through  25207  apply  to  the  amount 

21  repaid. 

22  (d)   The  amount  of  any  repayment  to  which  subsection  (a) 

23  applies  shall  not  be  taken  into  account  by  the  payor  or  payee 

24  for    the   year    in    which    the    repayment    is    made;    but    any 

25  overpayment  or  underpayment  of  tax  resulting  from  the  appli- 

26  cation  of  subsection  (a)  shall  be  treated  as  if  it_  were  an  over- 

27  payment  or  underpayment  for  the  year  in  which  the  repay- 

28  ment  is  made. 

29  (e)   This  section  shall  apply  only  with  respect  to  subcon- 

30  tracts  entered  into  after  Dec-ember  31,  1960,  and  only  to  repay- 

31  ments  for  annual  accounting  periods  beginning  after  December 

32  31,  1960. 

33  Sec.  395.     Section  25401  of  said  code  is  amended  to  read: 

34  25401.     (a)   Every  taxpayer  subject  to  the  tax  imposed  by 

35  this  part  shall,  within  2  months  and  15  days  after  the  close 

36  of  its  taxable  year,  or  within  2  months  and  15  days  after  the 

37  effective  date  of  dissolution  or  withdrawal  provided  in  Section 

38  23331,  transmit  to  the   Franchise   Tax  Board   a  return  in  a 

39  form  prescribed  by  it,  specifying  for  the  taxable  year,  all  such 

40  facts  as  it  may  by  rule,   or  otherwise,   require  in  order  to 

41  carry  out  the  provisions  |0f  this  part.  A  tax  return,  disclos- 

42  ing  net  income  for  any  taxable  year,  filed  pursuant  to  Chapter 

43  2  or  Chapter  3  of  this  part  shall  be  deemed  filed  pursuant  to 

44  the  proper  chapter  of  this  part  for  the  same  period,  if  the 

45  chapter  under  which  filed  is  determined  erroneous. 

46  (b)   Except  in  the  case  of  dissolution  or  withdrawal  as  pro- 

47  vided  in  subdivision   (a),  returns  of  cooperative  associations 

48  described  in  Section  24404  shall  be  filed  on  or  before  the  15th 

49  day  of  the  9th  month  following  the  close  of  the  taxable  year. 

50  Sec.  396.     Section  25401b  of  said  code  is  amended  to  read : 

51  25401b.     (1)   For  purposes  of  this  part  the  amount  deducted 

52  and  withheld  under  Section  26131  during  any  calendar  year 

(  235  ) 


AB  2270  —  174  — 

1  shall  be  allowed  to  the  bank  or  corporation  from  which  such 

2  amount  was  deducted  and  withheld  as  a  credit  against  the  tax 

3  imposed  by  this  part. 

4  (2)   The  amount  so  withheld  during  any  calendar  year  shall 

5  be  allowed  as  a  credit  for  the  taxable  year  of  the  bank  or  corpo- 

6  ration  with  respect  to  which  such  amount  was  withheld. 

7  (3)   For  purposes  of  Section  26073,  any  tax  actually  de- 

8  ducted  and  withheld  during  any  calendar  year  under  Section 

9  26131  shall,  in  respect  of  the  bank  or  corporation  from  which 

10  such  amount  was  deducted  and  withheld,  be  deemed  to  have 

11  been  paid  by  it  on  the  15th  day  o1  the  third  month  following 

12  the  close  of  the  taxable  year  with  respect  to  which  such  tax 
13-  was  deducted  and  withheld. 

14  Sec.  397.     Section  25441  of  said  code  is  amended  to  read: 

15  25441.     Every  taxpayer  subject  to  the  tax  imposed  by  this 

16  part  shall,  y^^ithin  5  months  and  15  days  after  the  beginning  of 

17  its  taxable  year,  transmit  to  the  Franchise  Tax  Board  a  dec- 

18  laration   of   estimated   tax   containing   such   pertinent   infor- 

19  mation  as  the  Franchise  Tax  Board  may  by  forms  or  regula- 

20  tions  prescribe,  the  estimated  tax  to  be  computed  on  the  basis 

21  of  the  estimated  net  income  of  the  taxable  year. 

22  Sec'  398.     Section  25442  of  said  code  is  amended  to  read : 

23  25442,     A  taxpayer  may  make  amendments  of  a  declaration 

24  filed  during  the  taxable  year  under  regulations  prescribed  by 

25  the  Franchise  Tax  Board. 

26  Sec.  399.     Section  25443  of  said  code  is  amended  to  read : 

27  25443.     A  taxpayer  with  a  taxable  year  of  less  than  12 

28  months  shall  make  a  declaration  in  accordance  with  regulations 

29  prescribed  by  the  Franchise  Tax  Board. 

30  Sec.  400.     Section  25552b  of  said  code  is  amended  to  read : 

31  25552b.     The  sum  of  the  first  and  second  installments,  pro- 

32  vided  for  in  Sections  25552  and  25552a,  shall  not  exceed  10 

33  percent  of  the  net  income  of  each  such  taxpayer  subject  to 

34  the  tax  imposed  by  Article  3  of  Chapter  2. 

35^  SEC.  400.5.     Section  25553  of  said  code  is  amended  to  read: 

36  25553.     Beginning  with  the  calendar  year  1965  and  fiscal 

37  years  beginning  in  1965,  in  the  case  of  taxpayers  subject  to  the 

38  tax  imposed  by  Article  3  of  Chapter  2,  there  shall  be  due  and 

39  payable  on  or  before  the  l5th  day  of  the  3rd  month  following 

40  the  close  of  the  preceding  year  from  each  such  taxpayer  a 

41  percentage  of  its  net  income  as  disclosed  by  its  return  which 

42  is  equal  to  the  rate  applicable  to  corporations  subject  to  the 

43  tax  imposed  by  Article  2  of  Chapter  2  plus  the  difference 

44  between  such  rate  and  the  rate  determined  by  the  Franchise 

45  Tax  Board  in  December  of  the  preceding  year  pursuant  to 

46  Section  23186a,  23186.5  or  23186.7,  whichever  is  applicaUe, 

47  less  the  credit  allowable  by  Section  23184.  The  payment  by 

48  financial  corporations,  other  than  credit  unions  whose  gross 

49  income  is  twenty  thousand  dollars  ($20,000)  or  less,  shall  not 

50  be  less  than  the  minimum  tax  of  one  hundred  dollars  ($100). 

51  The  payment  by  credit  unions  whose  gross  income  is  twenty 
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1  thousand   dollars    ($20,000)    or   less   shall    not   be   less   than 

2  twenty-five  dollars  ($25). 

3  SEC.  400.7.     Section  25553.5  of  said  code  is  amended  to 

4  read: 

5  25553.5.     The  amount  of  tax  payable  by  taxpayers  subject 

6  to  the  tax  imposed  by  Article  3  of  Chapter  2  as  set  forth  in 

7  a  notice  mailed  to  such  taxpayers  pursuant  to  Section  23186a , 

8  23186.5  or  23186.7,  whichever  is  applicable,  shall  be  due  and 

9  payable  or  or  before  the  15th  day  following  the  mailing  of  the 

10  notice  by  the  Franchise  Tax  Board. 

11  Sfier  40^7    ^«4ie»  25553.7  is  added  te  9a-i4  ee^ey  to  read ! 

12  25553.7.     Not-\vithstandittg  ^e  provisions  e#  Section  25553 

13  and  Section  25553.5  tfee  tax  ie¥  banks  and  frn-aiieiai  corpora- 

14  tie^-M  ie¥  tfee  calendar  year  1965  a»d  #s€ai  years  beginning  is 

15  49^  a%  th«  i^e  provided  i«-  Section  23181.2,  s^^aU  be  drue  a«d 

16  payable  es  ©^  be#©^i^  tbe  45tfe  day  ei  tfee  Si^  month  following 

17  the  eiese  el  %he  taxable  yeapt  btrt  in-  ne  e^retit  shrdi  tfee  ta«  ei  a 

18  financial  corporation  be  less  tba*  6fte  hundred  delknes  ($100), 

19  esee^t  that  m  the  ease  ei  a  ei^edit  union  the  ta^  s4iail  Hrot  be 

20  less  than  twenty-five  dollars   ($25).  4»  computing  its  tax  a 

21  financial  corporation  shali  net  be  allowed  t-he  e^et  provided 

22  1^  Section  23181. 

23  SEC.  401.5.     Section  25562  of  said  code  is  amended  to  read: 

24  25562.     For  purposes  of  this  article,  in  the  case  of  banks 

25  and  financial  corporations,  the  term  "estimated  tax"  means 

26  the  amount  which  the  bank  or  financial  corporation  estimates 

27  as  the  amount  of  the  tax  imposed  by  this  part  at  the  rate 

28  determined  by  the  Franchise  Tax  Board  for  the  preceding  year 

29  pursuant  to  Section  23186a,  23186.5  or  23186.7,  whichever  is 

30  applicahle,  less  the  credit  allow^able  by  Section  23184,  but  in 

31  no  event  shall  the  estimated  tax  of  a  financial  corporation  be 

32  less  than  one  hundred  dollars  ($100),  except  that  in  a  case  of 

33  a  corporation  described  in  subsection  (a)  of  Section  23153  the 

34  estimated  tax  shall  not  be  less  than  twenty-five  dollars  ($25). 

35  Sec.  402.     Section  25563  of  said  code  is  amended  to  read: 

36  25563.     If  the  amount  of  estimated  tax  with  respect  to  which 

37  a  declaration  is  required  under  Article  2.5  of  this  chapter  does 

38  not  exceed  one  hundred  dollars  ($100),  or  twenty-five  dollars 

39  ($25)  in  the  case  of  a  corporation  described  in  Section  23153, 

40  the  entire  amount  of  the  estimated  tax  shali  be  due  and  pay- 

41  able  within  5  months  and  15  days  after  the  beginning  of  the 

42  taxable  year.  If  the  amount  of  estimated  tax  exceeds  one  hun- 

43  dred  dollars  ($100),  or  twenty-five  dollars  ($25)  in  the  case 

44  of  a  corporation  described  in  Section  23153,  the  amount  pay- 

45  able  within  5  months  and  15  days  after  the  beginning  of  the 

46  taxable  year  shall  be — 

47  (a)   For  the  calendar  year  1965  or  taxable  years  beginning 

48  in  that  calendar  year,  one  hundred  dollars  ($100)  or  20  per- 

49  cent  of  the  amount  of  the  estimated  tax  (or  twenty-five  dollars 

50  ($25)  or  20  percent  of  the  estimated  tax  in  the  case  of  a  eorpo- 

51  ration  described  in  Section  23153),  whichever  is  greater; 
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1  (b)   For  the  calendar   year  1966   or  taxable  years  begin- 

2  ning  in  that  calendar  year,  one  hundred  dollars   ($100)    or 

3  35  percent  of  the  amount  of  the  estimated  tax  (or  twenty-five 

4  dollars  ($25)  or  35  percent  of  the  estimated  tax  in  the  case  of 

5  a    corporation    described    in    Section    23153),    whichever    is 

6  greater ; 

7  (c)'For    taxable    years    beginning    on    or    after    January 

8  1,   1967,  one  hundred  dollars    ($100)    or  50  percent  of  the 

9  amount  of  the  estimated  tax  (or  twenty-five  dollars  ($25)  or 

10  50  percent  of  the  estimated  tax  in  the  case  of  a  corporation 

11  described  in  Section  23153),  whichever  is  greater. 

12  Sec.  403.     Section  25564  of  said  code  is  amended  to  read: 

13  25564.     The  application  of  this  article  to  taxable  years  of 

14  less  than  12  months  shall  be  in  accordance  with  regulations 

15  prescribed  by  the  Franchise  Tax  Board. 

16  Sec.  404.     Section  25761  of  said  code  is  amended  to  read : 

17  25761.     If  the  Franchise  Tax  Board  finds  that  the  assess- 

18  ment  or  collection  of  a  tax  or  deficiency  for  any  year,  current 

19  or  past,  will  be  jeopardized  in  whole  or  in  part  by  delay,  it 

20  may  mail  or  issue  notice  of  its  finding  to  the  taxpayer,  or  its 

21  transferee  or  transferees,  liable  for  the  tax  imposed  under  this 

22  part,  together  with  a  demand  for  immediate  payment  of  the 

23  tax  or  deficiency  declared  to  be  in  jeopardy,  including  interest 

24  and  penalties  and  additions  thereto. 

25  In  the  case  of  a  tax  for  a  current  period,  the  Franchise  Tax 

26  Board    may    declare    the    taxable    period    of    the    taxpayer 

27  immediately  terminated  and  shall  mail  or  issue  notice  of  its 

28  findings  and  declaration  to  the  taxpayer,  together  with  a  de- 

29  mand  for  a  return  and  immediate  payment  of  the  tax  based 

30  on  the  period  declared  terminated,  including  therein  income 

31  accrued  and  deductions  incurred  up  to  the  date  of  termination 

32  if  not  otherwise  properly  includable  or  deductible  in  respect  of 

33  such  period,  and  such  tax  shall  be  immediately  due  and  pay- 

34  able  whether  or  not  the  time  otherwise  allowed  by  law  for  filing 

35  the  return  and  paying  the  tax  has  expired. 

36  Sec.  405.     Section  25952  of  said  code  is  amended  to  read: 

37  25952.     For  the  purposes  of  Section  25951  the  amount  of  the 

38  underpayment  shall  be  the  excess  of — 

39  (a)   The  amount  which  would  be  required  to  be  paid  if  the 

40  estimated  tax  were  equal  to  70  percent  of  the  tax  shown  on 

41  the  return  for  the  taxable  year,  or  in  the  case  of  the  tax 

42  imposed  by  Article  3  of  Chapter  2  the  amount  of  the  tax  shown 

43  on    the    return    for    the    taxable    year    plus    or    minus    the 

44  amount  of  tax  payable  or  refundable,  respectively,  as  shown  on 

45  the  notice  of  determination  mailed  by  the  Franchise  Tax  Board 

46  pursuant    to    Section    23186a    for    the    taxable    year,    or,    if 

47  no  return  was  filed,  70  percent  of  the  tax  for  such  year,  over 

48  (b)  The  amount,  if  any,  paid  on  or  before  the  last  date 

49  prescribed  for  payment. 
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1  Sec.  406.     Section  25953  of  said  code  is  amended  to  read : 

2  25953.     The  period  of  the  underpayment  shall  run  from  the 

3  date  the  payment  was  required  to  be  made  to  whichever  of  the 

4  following  dates  is  the  earlier — 

5  (a)   The  15th  day  of  the  third  month  following  the  close  of 

6  the  taxable  year. 

7  (b)  With  respect  to  any  portion  of  the  underpayment,  the 

8  date  on  which  such  portion  is  paid. 

9  Sec.  407.     Section  25954  of  said  code  is  amended  to  read : 

10  25954.     Notwithstanding  the   provisions   of   the   preceding 

11  sections  of  this  article,  the  addition  to  the  tax  with  respect  to 

12  any  underpayment  shall  not  be  imposed  if  the  amount  of  esti- 

13  mated  tax  paid  on  or  before  the  last  date  prescribed  for  the 

14  payment  equals  or  exceeds  the  amount  which  would  have  been 

15  required  to  be  paid  on  or  before  such  date  if  the  estimated 

16  tax  were  whichever  of  the  following  is  the  lesser — 

17  (a)   The  tax  shown  on  the  return  of  the  taxpayer  for  the 

18  preceding    annual    accounting    period    if    a    return    showing 

19  a  liability  for  tax  was  filed  by  the  taxpayer  for  the  pre- 

20  ceding   year   and    such    preceding   year    was    a    year    of    12 

21  months.  The  tax  shown  on  the  return,  in  the  case  of  the  tax 

22  imposed  by  Article  3  of  Chapter  2,  means  the  amount  of  tax 

23  shown  on  the  return  for  the  annual  accounting  period  plus 

24  or  minus  the  amount  of  tax  payable  or  refundable,  respec- 

25  tively,   as  shown  on  the  notice  of  determination  mailed  by 

26  the  Franchise  Tax  Board  pursuant  to  Section  23186a  for  the 

27  taxable  year. 

28  (b)  An  amount  equal  to  the  tax  computed  at  the  rates  ap- 

29  plicable  to  the  taxable  year  but  otherwise  on  the  basis  of  the 

30  facts  shown  on  the  return  of  the  taxpayer  for,  and  the  law 

31  applicable  to,  the  preceding  taxable  year. 

32  (c)(1)  An  amount  equal  to,  70  percent  of  the  tax  for  the 

33  taxable  year  computed  by  placing  on  an  annualized  basis  the 

34  taxable  income  for  the  first  three  months  or  for  the  first  five 

35  months  of  the  taxable  year. 

36  (2)  For  purposes  6f  this  subsection,   the  taxable  income 

37  shall  be  placed  on  an  annualized  basis  by — 

38  (A)  Multiplying  by  12  the  taxable  income  referred  to  in 

39  paragraph  (1),  and 

40  (B)  Dividing    the    resulting    amount    by    the    number    of 

41  months  in  the  annual  accounting  period  referred  to  in  para- 

42  graph  (1). 

43  ' '  Taxable  income ' '  as  i\sed  in  this  section  means,  in  the  qase 

44  of  the  tax  imposed  by  Chaptei'  2,  income  includable  in  the 

45  measure  of  the  tax. 

46  Sec.  408.     Section  25956  of  said  code  is  amended  to  read : 

47  25956.     The   application   of   this  article   to   taxable  years 

48  of  less  than   12  months  shall  be  in  accordance  with  regu- 

49  lation^  prescribed  by  the  Franchise  Tax  Board. 
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1  SEC.  408.5.     Section  26312  is  added  to  said  code,  to  read: 

2  26312.     (a)  The  Franchise  Tax  Board  is  authorized  to  pro- 

3  vide  with  respect  to  any  amount  required  to  he  shown  on  a 

4  form,   return,   statement,   or   other   document,   that   if   such 

5  amount  of  such  item  is  other  than  a  whole-dollar  amount, 

6  either — 

7  (1)  The  fractional  part  of  a  dollar  shall  he  disregarded;  or 

8  (2)  The  fractional  part  of  a  dollar  shall  he  disregarded  un- 

9  less  it  amounts  to  one-half  dollar  or  more,  in  which  case  the 

10  amount  (determined  without  regard  to  the  fractional  part  of 

11  a  dollar)  shall  he  increased  hy  one  dollar  ($1). 

12  (h)  Any  person  making  a  return,  statement,  or  other  docu- 

13  ment  shall  he  allowed,  under  regulations  prescribed  hy  the 

14  Franchise  Tax  Board,  to  make  such  return,  statement,  or  other 

15  document  without  regard  to  suhdivision  (a). 

16  (c)  The  provisions  of  subdivisions  (a)  and  (h)  shall  not  he 

17  applicable  to  items  which  must  be  taken  into  account  in  mak- 

18  ing  the  computations  necessary  to  determine  the  amount  re- 

19  quired  to  he  shown  on  a  form,  hut  shall  be  applicable  only  to 

20  such  final  amount. 

21  SEC.  408.7.     Section  26313  is  added  to  said  code,  to  read: 

22  26313.     The  Francliise  Tax  Board  may  by  regulations  pro- 

23  vide  that  in  the  allowance  of  any  amount  as  a  credit  or  refund, 

24  or  in  the  collection  of  any  amount  as  a  deficiency  or  underpay- 

25  ment,  of  any  tax'itnposed  hy  this  part,  a  fractional  part  of  a 

26  dollar  shall  be  disregarded,  unless  it  amounts  to  50  cents  or 

27  more,  in  which  case  it  shall  he  increased  to  one  dollar  ($1). 

28  Sfier  400t    ^Ffee  heading  ©i  Pa^  i^  (GommGncmg  wi^  S€<* 

29  *ie»  30001)-  el  Division  2  ef  sai4  ee^  is  amended  te  read; 

30 

31  FAS¥  i^     CIGARETTE  AN©  TOBACCO  ¥A5 

32 

33  Seer  4407     Seetioa  SGOOi  el  s&id:  eede  is  amended  te  read; 

34  30001.     ¥kis  pst¥^  is  kaewa  aftd  may  he  cited  as  t^  "Ciga 

35  rotte  aa^  Tobacco  Tax  Law/' 

36  Seer  4447    See^eft  30001  is  added  ^  said  code,  te  read; 

37  30001.     "Tobaeco  product-^  means  any  article  ey  product, 

38  other  than  a  cigarette,  made  m  whole  e¥  in  part  el  tobacco, 

39  prepared  e?  processed:  ie¥  consumption  by  smoking,  chewing, 

^{j  ^^  era  Su.  111x7 

41  See?  ^4^7     Section  3000e  el  6ai4  cede  is  amended  ^  read; 

42  30005.     "Untaxed  cigarette"  e?  "untaxed  tobacco  product" 

43  means  €tfty  cigarette  e?^  tobacco  product  which  has  net  yet  fee€» 

44  distributed  m  sueh  manner  as  ie  result  m  a  tax  liability  undcp 

45  this  part; 

4g  Seer  443t  ,  Section  30007  is  added  +e  seM  code,  te  read; 

4Y  30007.     "Wholcaalo  p^-iee^  means  the  price  at  which  a  dis- 

48  tributor  purehaoe.o  a  tobacco  product  bele*^  the  allowance  el 

49  fta^  discount,  rebate  e*  €t¥iy^  et-hev  deduction.  H  the  distributor 

50  is  ai^e  the  f»a«.ufacturor  el  the  tobacco  product,  it  means  the 

51  ^¥iee  at  which  the  manufacturer  selfe  a  tobacco  product  before 

52  the  allowance  el  a»y  discount,  rebate  e?  aey  other  dcductioD. 
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1  gfier  4i4T    SEC.  409.     Section     30008     of    said     code     is 

2  amended  to  read : 

3  30008.     "Distribution"  includes: 

4  (a)   The  sale  of  untaxed  cigarettes  e?  untaxed  tobacco  prod- 

5  «ete  in  this  state ; 

6  (b)   The  use  or  consumption  of  untaxed  cigarettes  e^  ««- 

7  taxed  tobaeco  jH-oducts  in  this  state ; 

8  (c)   The  placing  in  this  state  of  untaxed  cigarettes  in  a 

9  vending  maelijne  or  in  retail  stock  for  the  purpose  of  selling 

10  the  cigarettes  to  consumers ; 

11  -fd-)-.  ¥fee  ^eeewifi^  handling  e¥  holding  m  ^tfeis  s%ate7  except 

12  h¥  ^e  manufact-u-yefr  ^  untaxed  tobacco  products  ^e*  sale. 

13  Se^t  4ie7     Scctioa  ^QQQQ-  el  sftid  eede  is  amended  ^  read; 

14  §0009.     ^^^e  e¥  conaumption"  includes  tfee  exercise  ©i  aey 

15  right  e¥-  powey^  e^^¥-  ei^€t¥<^^B  e¥  tobacco  products  incident 

16  to  the  owncvrjhip  thereof,  other  tha»  #te  eaie  e#  the  cigarettes 

17  ep  tobacco   produete  ©?  the  rcccivia^  handling  e^  holding 

18  thereof  f-e?  the  purpose  el  fieler 

19  S«er  4i#r     Sectieft  30011  el  saM  eede  is  amended  te  read; 

20  ^Oli    ^^©ist«butei^  includost 

21  -fa^  &w^^  person  whey  after  4  o'clock  ariftr  ©»  J«l¥  47  1959, 

22  afid  within  the  moaning  el  the  term  "distribution"  as  defined 

23  i»  this  chapter,  distributes  cigarettes. 

24  -fb^  Every  pe^^sefi  wher  after  12:01  o'clock  aT»r  e»  J«ly  l^ 

25  iM^  aed  within  the  mcanijag  el  the  te«»  "distribution"  as 

26  defined  i»  this  chapter,  distributes  tobacco  products. 

27  -f^  Every  porsoa  whe  seHs  e^^  accepts  orders  le*  cigarettes 

28  e¥  tobacco  produets  whieh  a^e  te  fee  transported  from  a  point 

29  outside  this  state  te  a  eonsumcf  within  tfeis  state. 

30  gfier  44?T   Action  30012  el  said  eede  is  amended  te  read; 
^l  30012.     "Dealer"    includes    every   person,    other   tha»   eee 

32  holding  a  distributor's  license^  whe  engages  m  this  state  m 

33  the  sale  el  cigarettes  e^*  tobacco  products. 

34  geer  448t     Section  30011  el  said  eede  is  amended  te  read; 

35  30011.     "Tranoportcy^  means  aey  person  transporting  m 

36  this  stater  cigarettes  set  contained  ift  packages  te  which  are 

37  nffiyod  California  cigarette  ta«  stamps  e¥  meter  impreooiono ; 

38  ep  a«y=  person  transporting  m  this  state  tobaceo  producto  eb- 

39  tained  lfe»  a  source  located  outside  this  state,  e^  obtained 

40  within  this  state  ^¥em  aej*  person  neither  licensed  as  a  dlstribu 

41  tep  under  this  p&¥i  eer  holding  a  permit  isseed  pursuant  te 

42  Article  3  el  Chapter  3  el  the  Sales  b^  ^Pse  ^Pas  hmf^  pfe- 

43  vidcd  however,  transporter  shall  eet  include ; 

44  -fa^  a  licensed  distributor,- 

45  -(%-)-  a  common  carrier,  e¥, 

46  -(^^  a 

47  de¥  Federal  Internal  !?#■ 

AQ  «^i^/\      ii-\  r\-tr\-i-  r^-rr  \  l-k  O  T  j^   '  -n  ■!--«  j--l  /-*-w» 

^O  111  U    TirTTTTTTTC   ^fTTTTtT   TXlll_l.^l 

49  el  1951  as  amended. 

50  Seer  4497 

51  SEC.  410.     Section  30016  of  said  code  is  repealed. 


bond  €>¥■  eustoms  eontrol  that 
53  el  the  fete¥»al  eeve»«e  Aet 
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1  QTT.n     4-20- 

X  CTJliVJr     TZJTT7 

2  i8'£'(7.  4ii.     Section  30101  of  said  code  is  amended  to  read: 

3  30101.     Every  distributor  shall  pay  a  tax  upon  his  distribu- 

4  t4e»s  ei  cigarettes  ae4  tobacco  products  at  %be  following  ratefrt 

5  -fft>  At  the  ¥ate  e#  eee  aftd  eftc-half  jaiils  ($0.0015)  le*  the 

6  d:istfibutioH:  ei  efteh  eigarcttc  uijttil  12  iOl  o-clock  armr  e»  July 

7  iy  1965,  ft»4  at  the  -pate  ei  ie«¥  »ille  ($0,001)  iev-  the  distribu- 

8  tiea  ej  eaeh  cigarette  ea  ae4  after  12  lOl  o'clock  armr  ea  thriy 

9  i7i#€§r 

10  -fb^  At  the  ^pate  el  twenty  percent  (20^0 )  el  the  wholeaalo 

11  price  le*  the  distribution  ei  tobacco  producto  e»  a»d  after 

12  iS-fOl  o'clock  arffir  e»  Jttly  I7 IM^ 

13  ;fion5   0/  cigarettes   at   the   rate   of   one   q,nd  one-half  mills 

14  ($0.0015)  for  the  distribution  of  each  cigarette  after  4  o'clock 

15  a.m.  on  July  1,  1959,  to  and  including  12:01  o'clock  a.m.  on 

16  July  1,  1965,  and  at  the  rate  of  four  mills  ($0,004)  thereafter. 

17  Sser  434t    Section  30101.5  is  added  te  eai^  code,  te  read; 

18  30101.5.     When  tobacco  producta  that  would  otherwioe  he 

19  "untaxed  tobacco  products"  eseept  ie*  the  operation  ei  s«h- 

20  division  -fd^  ei  Section  30008  are  eeld^  «sed  e¥  consumed  fey 

21  a  distributor  m  a  manner  that  would  fee  exempt  from  the  taxcg 

22  imposed  hy  this  part  ii  they  .were  "untaxed  tobacco  products," 

23  they  shall  fee  deemed  te  fee  "untaxed  tobacco  products"  iev  the 

24  purpose  ei  the  eale^  «9e  er  consumption  a»d  the  distributor 

25  sfeaH  fee  allowed  a  tax  credit  equal  te  the  tax  liability  imposed 

26  upon  hiea  ier  the  distribution  ei  the  tobacco  products  arising 

27  ife»  the  operation  ei  subdivision  -fd^  ei  Section  30008. 

28  Sbot  433r    Section  30102  ei  said  cede  is  amended  te  read! 

29  30102.     *he  tases  imposed  fey  this  ^^art  sh^  »et  apply  te 

30  the  sale  ei  cigarettes  er  tobacco  products  te-^ 

31  -(a^  ©T^  x\rmy,  Air  Force,  Na\y,'  ])/Iarine  Corps  er  Coast 

32  Guard  exchanges  aftd  eommiosaries  Cbsad  Na¥y  er  Coast  Guard 

36  SEC.  412.     Section  30102.5  of  said  code  is  amended  to  read: 

37  30102.5.     The  taxes  imposed  by  this  part  shall  not  appljr  to 

38  the  distribution  of  cigarettes  or  tobacco  products  that  are  non- 
39  tax  paid  under  the  provisions  of  the  Internal  Revenue  Act  of 

40  1954  as  amended,  and  the  cigarette  or  tobacco  products  are 

41  under  Internal  Revenue  bond  or  customs  control, 

42  Sfier  434     Section  30103  ei  said  eede  is  amended  te  read; 

43  30103.     ¥he  ta«es  imposed  fey  thie  part  ehaHnet  apply  te 

44  the  sale  ei  cigarettes  er  tobacco  products  fey  the  manufacturcp 

45  te  a  licensed  distributor. 

46  Seer  43§r    Section  30101  ei  said  eede  is  amended  te  read; 

47  30101.     ¥he  tasee  imposed  fey  this  part  shall  set  apply  te 

48  the  eale  ei  cigarettes  er  tobacco  products  fey  a  distributor  te 

49  €k  common  carrier  engaged  m  interstate  er  foreign  passenger 

50  service  er  te  a  person  authorized  te  sell  cigarettes  er  tobacco 

51  products  ee  the  facilities  ei  s«eh  carrier.  Whenever  cigarettes 

52  er  tobacco  produoto  are  seld  hv-  distributoro  te  eeeam^  oorrioro 
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1  engaged  4»  intcrotato  e?  foroign  paoocngcr  oorviGG  lep  ese  w 

2  ea4^  Oft  facilitica  ei  tfe^  carrioro,  Of  to  pcrGona  authorized  te 

3  eeii  eigarotteo  ©?  tobaeoo  producto  e»  those  faciliticG,  %be  tes 

4  impoaed  hy-  Section  30101  sfeftii  se*  fee  levied  ¥?itfe  reopect  ^ 

5  the  sak^  ei  the  eigarettea  ey  tobaceo  productg  hy-  the  diotribu 

6  te¥8T  h^  a  tes  ie  hefehy  k^4e4  ^pea  the  earriero  ep  apea  tfee 

7  poroono  authorlEed  te  eeH:  eigarettea  e¥  tobaeco  products  ea  tfee 

8  facilitiea  el  the  earriero,  as  the  ease  may-  hej  ley  the  privilege 

9  ei  Btakiug  saefe  sales  ift  California  at  tfee  sai»e  i^ate  ae  set  forth 

10  i»  Section  30101.  Such  common  carriers  afi4  authoriaed  pei^ 

11  se«s  shaii  pay  the  tas  imposed  hy  tfeis  section  a»4  iie  reports 

12  wtfe  the  board,  as  provided  ia  Section  30186. 

13  geer  42^    Seetieft  30105.O  ei  sai4  eede  is  amended  te  road; 

14  30105.5.     5%e  taxes  imposed  hy  this  pa^t  shali  aet  apply  *» 

15  t^  sa^  e^  g4#t  ei  federally  tas  free   cigarettes  e?  tobacco 
Ig  products  when  the  cigarettes  e?  tobacco  products  a*^  delivered 

17  directly  from  the  manufacturer  under  Internal  Revenue  bond 

18  te  a  veterans'  home  ei  the  State  ei  California  ef  a  hospital  e? 

19  domiciliary  facility  ei  the  ^E^^  Veterans  Administration  ier 

20  gratuitous  issue  te  veterans  receiving  hospitalization  ei  domi- 

21  ciliary  ea^er  ¥he  tax  shaH  HOt  he  imposed  witfe  respect  t©  the 

22  ese  ef  consumption  ei  saefe  cigarettes  e*  tobacco  products  hy 

23  ;the  institutien  e^  hy  the  veteran  patients  ep  domiciliaries. 

24  gser  43^     Section  ^OiO^  ei  sai4  eede  is  amended  te  read ; 

25  30106.     ¥fee  ta?res  imposed  by  th4s  pa^t  sfeaii  »et  apply  te 

26  the  »se  e?  consumption  ei  untaxed  cigarettes  transported  te 

27  tMs  state  i»  a  single  iet  e¥-  shipment  ei  »et  mere  tha»  SOOeig- 

28  alettes,  e*  ©i  set  more  tfeas  200  untaxed  cigarettes  obtained 

29  at  ©»e  tiffie  ivem  aey  ei  the  inatrumentalitieo  listed  i»  Section 

30  30102. 

31  gger  43^     Section  30107  ei  sai4  ee4e  is  repealed. 

32  geer  429t     Section  30107  is  added  te  sai4  eede^  te  read; 

33  §040^    ^he  ta^res  resulting  i¥€>m  a  distribution  ei  cigarettes 

34  ei=  tobacco  products  within  the  meaning  ei  subdivision  -fh>  ei 

35  Section  30008  shali  he  ^aid-  fey  the  ase?  e¥  consumer. 

36  geer  4^07     Section  30108  ei  sai4  eede  is  amended  te  read: 

37  30108.     Every  distributor  engaged  m  business  i»  this  state 

38  ftjy.  soiling  e¥  accepting  orders  ie*  cigarettes  e?  tobaeco  prod 

39  ^jets  witfe  respect  te  tiie  sale  ei  which  tfee  tas  impoaed  fey  ^ee- 

40  t4ea  30101  is  inapplicable  shall,  at  tfee  tisae  ei  making  the  sale 

41  e^  accepting  tfee  order  0*7  ii  tfee  purchaser  is  »et'  ^h^S:  efeli- 

42  gated  te  pay  tfee  tas  witfe  reopect  te  feis  distribution  ei  tfee 

43  cigarettes  <w  tobacco  products,  at  tfee  ti«ae  tiie  purchaser  fee- 

44  comes  se  obligated,  eeileet  tiie  tas  ifem  tfee  purchaser,  ii  the 

45  pnrchaoor  is  other  thaa  a  licensed  distributor,  aad  shaH  giw 

46  ^  ;tfee  purchaser  a  receipt  therefor  i»  the  manner  aed  ie¥» 

48  "Diatributor  engaged  i»  buoineoo  is  tfee  state"  meano  es^ 

49  ineludos  asy  ei  tfee  following-; 

50  4a^  Asy  distributor  maintaining,  oceup^dng,  e?  using,  pe?- 

51  manently  e?  temporarily,  directly  e*  indirectly,  ef  through  ft 

52  auboidiary,  e?  agent,  fey  whatever  name  oollcd,  fts  oflSGO,  plaee 
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1  el  distribution,  sales  e*'  sample  ^eeHi  e?  place,  warehouse ,  ev 

3  -fb^  ^'^^iy'  distributor  ita^4»g  a»y  rcprcscntati-vc,  agent,  sales- 

4  ffi-a«7  canvasser  e^  selieitef  e^yating  m  tfeis  state  under  tfee 

5  authority  el  the  distributor  e?  its  subsidiary  le¥  the  purpose 

6  el  selling^  delivcrin-g^  e?  tlie  taJ^ittg  el  orders  le*  eigarettes  e* 

7  tobaeeo  products. 

8  Sbo.  4^7     Section  30109  ei  said  code  is  amended  te  read; 

9  30109.     Unless  the  eeatrar}'^  is  established,  it  shaii  be  ^we- 

10  sumcd  that  all  cigarettes  ee  tobacee  products  acquired  "hf-  a 

11  €l4strdbutor  are  untaxed,  a»d  tha4  all  eigarettes  ei'  tobacco 

12  products  manufactufed  i»  this  state  e*'  transported:  te  this 

13  state,  a»d  Be  lenger  m  the  possession  el  the  distributor,  have 

14  beea-  distributed. 

15  ^eOt  433t    ^eetie»  30111  el  said  cede  is  amended  te  read-^ 

16  30111.     ¥he  taxes  impesed  by  this  pa^t  a*e  m  iiett  el  all 

17  ethe*  state,  ee«nty7  munieipalrj  e**  district  ta^fes  es  the  privi- 

19  This  section  dees  eet  prehihit  the  application  el  Part  4 

20  ( oommeKeift^  at  Sectiea  6001)   e^  Part  4t§   ( commencing  at 

21  Sectieft  7200)  el  Divisie«  S  el  this  eede  te  the  sale,  storage, 

22  «se  e^  other  consumption:  el  eigarettes  aftd:  tobacco  products-. 

23  Sfier  443r 

24  SEC.  413.     Article  2    (commencing  at  Section   30115)    of 

25  Chapter  2  of  Part  13  of  Division  2  of  said  code  is  repealed. 

26  ^'^mr  4Mt 

27  8EC.  414.     Article  3  (commencing  with  Section  30121)  of 

28  Chapter  2  of  Part  13  of  Division  2  of  said  code  is  repealed. 

9Q  Q-mn     ^.9?i 

30  ;8^C.  415.     Article  3  (commencing  with  Section  30126)  is 

31  added  to  Chapter  2  of  Part  13  of  Division  2  of  said  code,  to 

32  read : 
33 

34  Article  3.     Floor  Stocks  and  Indicia  Adjustment  Taxes 
35 

36  30126.     For  the  privilege  of  holding  or  storing  cigarettes 

37  e*  tobacco  products  for  sale,  jise  or  consumption,  a  floor  tax 

38  is  hereby  imposed  upon  every  dealer  at  the  rate  of  two  and 

39  one-half  mills  ($0.0025)  for  each  cigarette  a»d  is  the  amount 

40  el  twenty  percent  (20%)  el  the  dealer's  purchase  price  le* 

41  ali  tobacco  products^  in  the  possession  of  the  dealer  or  under 

42  his  control  in  this  state  at  12 :01  o  'clock  a.m.  on  July  1,  1965. 

43  30127.     Every  dealer  shall  take  an.  inventory  as  of  12 :01 

44  o'clock  a.m.  on  July  1,  1965,  of  all  cigarettes  an4  tobacco 

45  products  in  his  possession  or  under  his  control.  He  shall  file 

46  a  report  with  the  board  on  or  before  July  28,  1965,  in  such 

47  form  as  the  board  may  prespribe,   shoTying  the  number   of 

48  eigarettes  a»d  the  tobacco  products  with  his  purchase  priee 

49  el  such  tobacco  products,  .in^  his  possession  or  under  his  con- 

50  trol  at  12  :01  o'clock  a.m.  on  July  1,  1965.  The  amount  of  tax 

51  required  to  be  paid  on  the  cigarettes  a»d  tobacco  products 

52  shall  be  computed  and  shown  on  the  dealer's  return. 
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1  30128.     For  the  privilege  of   distributing  cigarettes  as  a 

2  licensed  distributor  and  for  holding  or  storing  cigarettes  for 

3  sale,   use   or   consumption   a  floor  tax  and  cigarette   indicia 

4  adjustment  tax  is  hereby  imposed  upon  every  licensed  dis- 

5  tributor  as  follows: 

6  (a)   In  the  amount  of  five  cents  ($0.05)  for  each  California 

7  cigarette  tax  stamp  or  meter  impression  bearing  the  designa- 

8  tion   "20"   and   in   the   amount   of   two   and   one-half   cents 

9  ($0,025)  for  each  California  cigarette  tax  stamp  bearing  the 

10  designation  "10,"  which  is  affixed  to  any  package  of  cigarettes 

11  in  the  possession  of  the  licensed  distributor  or  under  his  con- 

12  trol  at  12:01  o'clock  a.m.  on  July  1,  1965. 

13  (^b)   In  the  amount  of  five  cents  ($0.05)  for  each  unaffixed 

14  California  cigarette  tax  stamp  bearing  the  designation  "20" 

15  and  two  and  one-half  cents  ($0,025)  for  each  unaffixed  Cali- 

16  fornia  cigarette  tax  stamp  bearing  the  designation  "10"  and 

17  fifty  cents  ($0.50)  for  each  unused  meter  register  unit,  in  the 
13  possession  of  the  licensed  distributor  or  under  his  control  at 
10  12:01  o'clock  a.m.  on  July  1,  1965.  The  amounts  levied  under 
90  this  subdivision  shall  be  reduced  by  a  discount  of  two  percent 

21  (2%). 

22  30129.     Every  licensed  distributor  shall  take  an  inventory  as 

23  of  12:01  o'clock  a.m.  on  July  1,  1965,  of  all  packages  of  ciga- 

24  rettes  to  which  are  affixed  California  cigarette  tax  stamps  or 

25  meter  i^mpressions  and  all  unaffixed  California  cigarette  tax 

26  stamps  and  unused  meter  register  units  in  his  possession  or 

27  under  his  control.  Every  licensed  distributor  shall  file  a  report 

28  with  the  board  on  or  before  July  28,  1965,  in  such  form  as  the 

29  board  may  prescribe,  showing: 

30  (a)   The  number  of   California  cigarette  tax  stamps  and 

31  meter  impressions,  with  the  designations  thereof,  which  were 

32  affixed  to  packages  of  cigarettes  in  his  possession  or  under  his 

33  control  at  12:01  o'clock  a.m.  on  July  1,  1965. 

34  (b)   The    number    of    unaffixed    California    cigarette    tax 

35  stamps,  with  the  designations  thereof,  and  unused  meter  reg- 

36  ister  units  which  were  in  his  possession  or  under  his  control 

37  at  12:01  o'clock  a.m.  on  July  1,  1965. 

38  The  amount  of  tax  required  to  be  paid  with  respect  to  the 

39  stamp,  meter  impressions  and  m.eter  register  units  shaU  be 

40  computed  and  sho\vn  on  the  distributor's  return. 

41  30130.     The  taxes  required  to  be  paid  by  this  article  are 

42  due  and  payable  on  or  before  July  28,  1965.  Payments  shaU  be 

43  made  by  remittances  payable  to  the  board  and  the  payments 

44  shall  accompany  the  reports  required  to  be  filed  by  this  article. 

45  Any  amount  required  to  be  paid  by  this  article  which  is  not 

46  timely  paid  shall  bear  interest  at  the  rate  of  one-half  of  one 

47  percent  per  month  or  fraction  thereof  from  July  28,  1965, 

48  until  paid,  and  shaU  be  subject  to  determination,  and  redeter- 

49  mination,  and  any  penalties  provided  with  respect  to  deter- 

50  minations  and  redeterminations. 

51  30131.     The  provisions  of  this  article  shall  not  apply  with 

52  respect  to  cigarettes  aed:  tobacco  producto  which  are  non-tax 
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1  paid  under  the  provisions  of  Chapter  52  of  the  Internal  Rev- 

2  enue  Act  of  1954,  as  amended,  and  are  in  internal  revenue 

3  bond  or  customs  control. 

4  30132.     ■¥et>aeGo  prodiiete  taxed  undcF  tM«  ft^tieie  nhs^  «^ 

5V\/-\     /-i-f  1-v  j^-v»tT-rT  c~ir\     r.T-il-\ -1  />n'f     ^£X    illxiA     "f  *TV"  P  f3     ITTTT^AnPfl      HAT     "f  rl  1  fj     Jl^H  vi".«     ft  Tl  fl     <Ot 
T7T?    tTTTTTTlrTTTWt?    rjTtTTTTjTTT    xT7    TTtt?    Ttt^TCW     ll-.lj  ^Utt^JLl     t!/^       TTTTItS     Y'^^"?     tlllt^l     TT 

6  deftle^^  sfeail  set  fee'  fequircd  to  obtain  et  distributor'^  Mccnso 

7  ie^^  #ie  fef«dU««7  feeidifig  ie^*  sale  ©¥  tiie  eelMsg  ei  9«€fe  to- 

H7Tl~"vT    IJl  Ull  LIV3  LC3. 

10  30110.     Every  pe¥seft  desiring  te  eagago  ift  tfee  sfile  ©^ 

11  cigarettes  e**  tobacco  pro  duct  a  as  a  distributor,   (including  a 

12  commonr  earricy  e^  authorized  person  mentioned  m  Section 

13  30101)  except  a  person  who  desires  jftorcly  te  sell  e¥-  accept 

14  orders  le*'  eigarcttcs  e*»  tobacco   products  which  a*e  to  fee 

15  transported  from  a  point  e«tside  tfeis  state  te  a  consumer 

16  within  tfeis  state,  efeaH  #le  witfe  the  board  a»  application,  m 

17  such  foraa  a«  tfee  feea*^  may  prescribe^  fe?  a  distributor's  14- 

xo  tTtrrrocT   trx    tlTO' t tti let U. ttJr    nllilli    trfTftT^   xwi     rrrttT    t7t7Tu.tii    re   titjUIIkSI;    iUi 

19  each  place  ©I  business  at  which  he  engages  ift  the  business  ©I 

20  distributing  cigarettes  ©*  tobacco  products? 

21  Sb€t  4^?t 

22  SEC.  416.     Section  30142  of  said  code  is  amended  to  read: 

23  30142,     The  board  shall  fix  the  amount  of  the  bond  oi  bonds 

24  required  of  any  distributor  and  may  increase  or  reduce  the 

25  amount  at  any  time.  A  minimum  bond  or  bonds  in  the  amount 

26  of  one  thousand  dollars  ($1,000)  shall  be  furnished  by  every 

27  distributor  required  to  be  licensed.  If  a  distributor  desires  to 

28  defer  payments  for  stamps  or  meter  register  settings,  as  pro- 

29  vided  in  Article  2  of  Chapter  3.5  of  this  part,  the  board  shall 

30  require  a  bond  or  bonds  equal  to  the  amount,  as  fixed  by  the 

31  board,   of  the  distributor's  purchases  of  stamps  and  meter 

32  register  settings  for  which  payment  may  be  deferred. 

34  SEC.  417.     Section  30167  of  said  code  is  amended  to  read : 

35  30167.     A  licensed  distributor  may  apply  to  the  board  to  fix 

36  the    maximum    amount    of    deferred-payment    purchases    of 

37  stamps    and  meter  register  settings  which  the  distributor  may 

38  make  vet  aey  have  unpaid  at  any  time  calendar  month  .  Upon 

39  receipt  of  the  application  and  the  bond  or  bonds  required  pur- 

40  suant  to  Section  30142,  the  board  shall  fix  such  amount.  The 

41  board  at  any  time  may  designate  the  sales  locations  where  the 

42  distributor  may  make  deferred-payment  purchases  of  stamps 

43  and  meter  register  settings  and  fix  the  amount  of  such  pur- 

44  chases  which,  the  distributor  may  make  within  eaefe  monthly 

45  period  have  unpaid  at  any  time  with  respect  to  purchases  made 

46  at  the  designated  sales  locations. 

47  Seer  4^&t 

48  SEC.  418.     Section  30168  of  said  code  is  amended  to  read : 

49  30168.     Amounts  owing  for  stamps  and  meter  register  set- 

50  tings  purchased  on  the  deferred-payment  basis  in  any  calendar 

51  month  beginning  with  July  1965  shall  be  due  and  payable  on 
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1  or  before  the  30th  28th  day  of  the  following  calendar  month. 

2  Payment  shall  be  made  by  a  remittance  payable  to  the  board. 

3  Amounts  owing  for  purchases  made  from  June  16,  1965,  to 

4  and  including  June  30,  1965,  shall  be  due  and  payable  on  or 

5  before  July  28,  1965. 

6  SEC.  419.     Section  30170  of  said  code  is  amended  to  read: 

7  30170.     The  board  may  suspend  without  prior  notice  a  dis- 

8  tributor's  privilege  to  purchase  stamps  or  meter  register  set- 

9  tings  on  the  deferred-payment  basis  or  may  reduce  the  amount 

10  of  permissible  monthly  unpaid  purchases  fixed  for  the  dis- 

11  tributor,  if  the  distributor  fails  to  promptly  pay  for  stamps 

12  or  meter  register  settings  when  payment  is  due,  if  the  bond  or 

13  bonds  of  the  distributor  are  canceled,  become  void,  impaired, 

14  or  unenforceable  for  any  reason,  or  if  in  the  opinion  of  the 

15  board,  collection  of  any  amounts  unpaid  or  due  from  the  dis- 

16  tributor  under  this  part  are  jeopardized. 

17  SEC.  420.     Section  30179  of  said  code  is  amended  to  read: 

18  30179.     Interest  shall  be  computed,  allowed  and  paid  upon 

19  any  overpayment  for  the  purchase  of  stamps  or  meter  register 

20  settings  at  the  rate  of  one-half  of  1  percent  per  month  from  the 

21  due  date  for  payment  of  the  purchase  for  which  the  overpay- 

22  ment  was  made,  but  no  refund  or  credit  shall  be  made  of  any 

23  interest  imposed  upon  the  claimant  with  respect  to  the  amount 

24  being  refunded  or  credited.  The  interest  shall  be  paid : 

25  (a)  In  t^e  case  of  a  refund,  to  the  4&th-  20.th  day  of  the 

26  calendar  month  following  the  date  upon  which  the  claimant  is 

27  notified  by  the  board  that  a  claim  may  be  filed  or  the  date 

28  upon  which  the  claim  is  certified  to  the  State  Board  of  Control, 

29  whichever  date  is  the  earlier. 

30  (b)   In  the  case  of  a  credit,  to  the  same  date  as  that  to 

31  which  interest  is  computed  on  the  tax  or  amount  against  which 

32  the  credit  is  applied. 

^Q  QT?n     4-4XL 

34  SEC.  421.     Section  30181  of  said  code  is  amended  to  read: 

35  30181.     When  any  tax  imposed  under  Article  1  of  Chap- 

36  ter  2  of  this  part  is  not  paid  through  the  use  of  stamps  or 

37  meter  impressions,  the  tax  shall  be  due  and  payable  monthly 

38  on  or  before  the  20th  day  of  the  month  following  the  calendar 

39  month  in  which  a  distribution  of  cigarettes  w  tobacco  prod 

40  ««t9  OGCure,  e*  VEt  the  ertse  e#  a  eaie  ©I  cigarettes  e?  tobacco 
^1  products  ©ft  the  facilitica  e#  a  common  carrier  ^¥  whieh  the 

42  t€ts  occurs,  or  in  the  case  of  a  sale  of  cigarettes  on  the  facilities 

43  of  a  common  carrier  for  which  the  tax  is  imposed  pursuant 

44  to  Section  30104,  the  tax  shall  be  due  and  payable  monthly 

45  on  or  before  the  20th  day  of  the  month  following  the  calendar 

46  month  in  which  a  sale  of  cigarettes  ©^  tobacco  producto  on  the 

47  facilities  of  the  carrier  occurs. 

48  Seer  444t 

49  SEC.  422.     Section  30182  of  said  code  is  amended  to  read : 

50  30182.     On  or  before  the  20th  day  of  each  month,  every 

51  distributor  shall   file   on   forms   prescribed   by   the   board   a 

52  report  respecting  his  distributions  of  cigarettes  efiSi  tobacco 
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1  ^FoduGta  and  purchases  of  stamps  and  meter  register  units 

2  during  the  preceding  month  and  such  other  information  as  the 

3  board  may  require  to  carry  out  the  purposes  of  this  part. 

4  SfiOr  443t 

5  SEC.  423,     Section  30183  of  said  code  is  amended  to  read : 

6  30183.     On  or  before  the  20th  day  of  each  month  every 

7  distributor  required  under  Section  30108  to  collect  any  tax' 

8  during  the  preceding  month  shall  file  a  report  with  the  board 

9  on  forms  prescribed  by  the  board  showing  the  number  of  cig- 
10  arettes  aed:  the  tebfteee  produete  with  respect  to  which  he  was 
n  required  to  collect  the  tax  and  such,  other  information  as  the 
12  board  may  require  to  carry  out  the  purposes  of  this  part. 

1 Q  Qnn     /j/IQ 

14  SEC.  424.     Section  30186  of  said  code  is  amended  to  read: 

15  30186.     On   or   before   the   20th   day   of   each  month   the 
\Q  common  carriers  and  authorized  persons  specified  in  Section 

17  30104  shall  file  with  the  board  a  report  of  the  sales  of  cigarettes 

18  a»dr  tobacco  ^peductij  made  by  them  on  the  facilities^  of  the 

19  carriers  in  California  in  the  preceding  calendar  month  in  such 

20  detail  and  form  as  the  board,  may  prescribe,  submitting  with 

21  the  report  the  amount  of  the  tax  due  under  Section  30104. 

22  Sfier  4447 

23  SEC.  425.     Section  30187  of  said  code  is  amended  to  read : 
,24  30187.     Every  consumer  or  user  subject  to  the  tax  resulting 

25  from  a  distribution  of  cigarettes  e*  te^eee  products  within 

26  the  meaning  of  subdivision  (b)  of  Section  30008  from  whom 

27  the  tax  has  not  been  collected  under  Section  30108  shall  on  or 

28  before  the  20th  day  of.  the  month  following  receipt  of  cig- 

29  arettes  e**  tobacco  producta  file  with  the  board  a  report  of  the 

30  amount  of  cigarettes  asd:  a  dcscriptiea  &b4  the  purchaao  ^iee 

31  e#  tobacco  products  received  by  him  in  the  preceding  calendar 

32  month  in  such  detail  and  form  as  the  board  may  prescribe,  sub- 

33  mitting  with  the  report  the  amount  of  tax  due. 

34  Sfier  44& 

35  SEC.  426  .     Section  30202  of  said  code  is  amended  to  read : 

36  30202.     The  amount  of  the  determination,  exclusive  of  pen- 

37  alties,  shall  bear  interest  at  the  rate  of  one-half  of  1  percent 

38  per  month,  or  fraction  thereof,  from  the  date  the  amount  of 

39  the  tax,  or  any  portion  thereof,  should  have  been  reported 

40  until  the  date  of  payment. 

4]^  gfi^T  44^7    See*ie»  30221  ©i  sai4  eede  is  amended  to  ¥ea^d-^ 

42  30221.     41  ftfty  pcroon  feik  te  malio  a  report,  the  board  shall 

43  mafee  aa  catimato  ej  the  attmbey  e#  cigarettoa  aft4  the  quantitico 

44  a»4  p*4ees  el  tobacco  producto  distributed  by  fe«»T  ¥he  CGtimato 

45  shftli  be  made  le?  the  month  ©i?  monthfl  i»  rcopcct  te  which 

46  ^^ie  ^e¥se»  failed  te  me^  a  i^pe*=t  ft»d  sbaH  fee  based  «pe» 

47  a«y^  information  available  te  the  feea^  Upon  the  basis  e#  this 

48  estimate  the  board  shaii  compute  aftd  4etcnninc  the  amount 

49  required  te  fee  ^aid  te  the  stater  adding  te  the  s«*»  tfe«s  fee^ 

50  a  penalty  equal  te  40  pcreent  thereof.  0»e  e?  Baefe  dctcrmina' 

51  tiefts  taay  fee  eaade  #ey  eae  ep  Bte^e  tha»  eae  month. 
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2  iS^C.  4^7.     Section  30223  of  said  code  is  amended  to  read : 

3  30223.     The  amount  of  the  determination,  exclusive  of  pen- 

4  alties,  shall  bear  interest  at  the  rate  of  one-half  of  1  percent 

5  per  month,  or  fraction  thereof,  from  the  date  the  amount,  or 

6  any  portion  thereof,  should  have  been  reported  until  the  date 

7  of  payment. 

9  SEC.  437.1.     Section  30244  is  added  to  said  code,  to  read : 

10  30244.     Any  notice  required  by  this  article  shall  be  served 

11  personally  or  by  mail  in  the  manner  prescribed  for  service  of 

12  notice  of  deficiency  determination. 

13  ^Sfier  4i#T    See^eft  mU&  ei  eai4  eede  is  amended  ie  ¥«ad^ 

14  SEC.  428.     Section  30362  of  said  code  is  amended  to  read: 

15  30362.     No  refund  shall  be  allowed  or  approved  after  three 

16  years   from   the   fifteenth   20th   day   after   the    close   of   the 

17  monthly  period  for  which  the  overpayment  was  made,  or,  with 

18  respect  to  a  determination"  made  under  Chapter  4  of  this  part, 

19  after  six  months  from  the  date  the  determination  becomes 

20  final,  or  after  six  months  from  the  date  of  overpayment,  which- 

21  ever  period  expires  the  later,  unless  a  claim  therefor  is  filed 

22  with  the  board  within  such  period.  No  credit  shall  be  approved 

23  or  allowed  after  the  expiration  of  such  period  unless  a  claim 

24  for  credit  is  filed  with  the  board  within  such  period. 

25  SEC.  429.     Section  30366  of  said  code  is  amended  to  read: 

26  30366.     Interest  shall  be  computed,  allowed,  and  paid  upon 

27  any  overpayment  of  any  amount  of  tax  at  the  rate  of  one-half 

28  of  1  percent  per  month  from  the  20th  day  of  the  calendar 

29  month  following  the  monthly  period  for  which  the  overpay- 

30  ment  was  made,  but  no  refund  or  credit  shall  be  made  of  any 

31  interest  imposed  upon  the  claimant  with  respect  to  the  amount 

32  being  refunded  or  credited. 

33  The  interest  shall  be  paid: 

34  (a)   In  the  case  of  a  refund,  to  the  20th  day  of  the  calendar 

35  month  folloAving  the  date  upon  which  the  claimant  is  noti- 

36  fied  by  the  board  that  a  claim  may  be  filed  or  the  date  upon 

37  which  the  claim  is  certified  to  the  State  Board  of  Control, 

38  whichever  date  is  the  earlier. 

39  (b)  In  the  case  of  a  credit,  to  the  same  date  as  that  to  which 

40  interest  is  computed  on  the  tax  or  amount  against  which  the 

41  credit  is  applied. 

42  -Ss^  4§0t     Article  4t5  (commencing  wifefe  Section'  30371)'  is 

43  ardded  te  Chapter  %  ei  Part  4S  ei  Division  ^  ei  said  code,  te 

44  ¥«ad-^ 

46 

47  30371.     5%e  feeat^d  shall,  pursuant  te  fegiilatie^^  proscribed 

48  W  itr  I'cfund  e^  e^edife  %e  a  disteibutor  ihe  amount  ei  ^bs  paid 

49  eH:  tobacco  pyoducta  which  have  prior  te  saie  beeesae  unfit  ie? 

50  «9€t  «*isaieable  e^  have  been  dcstro^^od,  e¥  wh-ieh-  altep  sale 

51  have  bees  returned  ie*  credit  e*'  have  been  replaced,  and  the 
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»et  bciiig  GonsuniGd  is 


board  fees  proof  ei  tfee  tobacGO 

TTrTTj  rmxTrrT 

Seer  4§4t     Scetion  30131  e#  said  code  is  amended  te  read; 
30131.     Afty  transporter  desiring  te  possess  e*  acquire  i^ 

4--y»Oi^rTy-vy-v>*4-«-^4--i  /%■*■->      r\t^    4-t^'ttrs  rt■y-^J-^■^^^-     it  i-^j-vv^     4- K  j-\     Vi  i  <-*  Vi  ttt  «->  -t  t  r^       ■w%/-\e\  i-J  f-i     /^v*    n-f  ■w*/~k^4-rt 

ei  tMs  state  more  than  300  cigarettes  whieh  a*e  »et  contained 

XTt   |J tt\3 ItTXg tJtJ  TT7  TTTrnTTT  trrtr  tllllAtJLt    V_;LlilXUl  JLLlCt  tJlgttl  trt'Vt?  TCtTt  BXTrnTfTn 

ei>  meter  impressions  e^  tobacco  products  ei  more  than  ftv^ 
dollars  ($5)  i»  retail  value,  shall  obtain  a  permit  from  the 
board  authorizing  such  transporter  te  possess  e?  acquire  fe* 
transportation  e?  transport  the  cigarettes  ep  tebacco  products, 

crtivt  TTt?  all  ill  i  ttcttt?  TTtt?  ^ui  iixit  ttt  TXitr  xixiiics  jJt7i  ring   vijiiiuitJ  LiLll  ixitf 

the  period  ei  transportation  el  the  cigarettes  e?  tobacco  prod- 
ucts. ¥he  application  for  the  permit  shall  fee  m  such  form  aifid 

board.  5%e  board  maj'  issue  a  permit  ie**  a  single  lead  ee  ship- 
ment ep  iop  a  number  el  loads  e^  shipments  to  fee  transported 

SfiOr  4§St    Section  30133  el  said  eede  is  amended  te  read; 

30432;  Each  transporter  whe  shall  transport  e^  possess  e* 
acquire  lep  tfee  purpose  el  transporting  upon  the  highways, 
roads  e^  streets  el  this  state  more  than  300  cigarettes  which 
ai=e  »et  contained  ia  packages  te  which  a^e  affixed  California 
cigarette  ta«  stamps  e¥  metcy  impressions  e*'  tobacco  products 
ei  more  than  five  dollars  ($5)  m  retail  value,  is  required  te 

liu.  vc   TTT   xTit?   xxrtitOjJUx  Ling    vUiiiiCTC?    Liu.1  mg     tiitj    jjui  lUtJ.    trr    ul  tlllo" 

portation  invoices,  feiils  el  lading  e^  delivery  tickets  covering 
the  eigarettcs  ^  tobacco  products  feeieg  transported  which 
shall  show  the  name  and  address  ei  the  consignor  e*  seller;  the 

in  *~i  -yy-t  f\      «-k  i-i  /^       r\  /-I  /-I  ir*r\c^n     r\+-     4-  l^  /-^     ^i/~\-irK  r^t  rv-v^  r\/-\     Zi^     i-yTT  t^^-i\n  r\r-i/~^t^      r\  tr^  r4      4-\\  ^      r>itt  f\-^^ 

littiil"   TXTTtX   tttXttXTJtJCJ   t7X    TTTtT   d/TXBxgTlUt?   TTT    jJ  ULlXJ'liWSW    XllUJi    TTTT?    tjTttTrr* 

tity  a»d  brands  ei  the  cigarettes  aed  tobacco  products  trans- 
ported.- 

oEOt  'jLD'j..'    f_;xiQ,|^T^'P  "T  "."0   \^  comiftCiicmg  witii  T^cction  oU'Xoo^' 


CiiArTEii  7t5t 


2TTV17 


30136.     9%e  following  property,  upon  seizure  fey  the  feea^dy 

itj  mJrUUj^  TTTrTTrrctrtt  xtr  xTit?  tj LULL/  tTtt  T-'txiiiui iiiti  z 


•  /-4      -1-1 1--V  j-^-fcf*      4-  tt  j-i 
'XT     XT^TTTT     XllU 

T7X    XU"    T/l  vl"" 
XTT  TTlxx"IT   tXt  U   ullIJE.^lX 

which  a^e 


•fa)-  Cigarettes  and  tobacco  products  t 
highways^  roads  e*  streets  ei  this  state  m 

T^lCTlUlIU  T7X   CTC"XXtJlT  XTTTXTTX  TTT  TJV-v-'  l/J-V^XX 
yrrj^     TLTlgtll  L! t tUc)   TlVv  trTTtlXXtTTTCXt  TTT  ]p 

California  cigarette  tjfts  stamp  ei*  mete* 

offered  iev  sale^  pessessedj  kept,  stored  e*  owned,  fey  a»y  person 

with  the  intent  ei  the  person  te  seH  the  cigarettes  without 

jTttytittriTc  trr  iliu  LuAUU  TrtrptTBTJct  ,uj   ttttw  jTmrrr 

-fe)-  Untaxed  tobacco  products  offered  ley  sale^  possessed, 
kept,  stored  ey  owned  fey  a»y  person  with  the  intent  ei  the 
person  te  seH  them  without  a  license  m  violation  ei  this  part; 


(  250 ) 


—  189 


AB  2270- 


1  ■f4>  A«y  elgarcttc  vending  machine,  together  with  the  eigft- 

2  rottes,  money  ©?  other  contcnte  thereof,  whieh  has  been  Jreadod 

3  m  wheie  e¥  i»  part  with  paekages  el  eiga^ettes  whieh  de  net 

4  ha¥e  California  cigarette  ta«  stafiaps  B¥  mete?  impreBsieas  eti- 

5  fixed. 

6  ^4S?r    Notice  e#  the  seizure  a»d  forfeiture  ef  the  property 

7  ghall  he  gives  fey  the  feeaM  hy  pergonal  service  ef  fey  registered 

8  e¥  certified  mail  te  ali  persons  known  hy  the  fe^oard  te  have  any 

9  ¥ight7  title  e?  interest  i»  the  property  seized.  Unknown  pe*^ 

10  sons,  ©¥  any  known  person  who  cannot  he  jound,  having  any 

11  «ght7  titie  e^  interest  m  the  property  shall  fee  served  fey  one 

12  publication  el  the  notice  el  seizure  and:  forfeiture  in  a  ncws- 

13  paper  el  general  circulation  in  the  county  where  the  seizure 

14  was  made.  ?%e  notice  shall  include  a  description  el  the  prop- 

15  ert}'-,  the  reason  le?  the  seizure,  and  the  time  and  place  ei  the 

16  seizure. 

17  30438.     A^df"  person  owning  e?  claiming  any  interest  in  the 

18  property  niay  file  a  verified  petition  with  the  board  stating  his 

19  interest  in  the  property  and:  requesting  the  release  e?  recovery 

20  el  the  property  en  the  ground  that  the  property  was  erro- 

21  neously  ei»  illegally  seized.  A&y-  person  served  personally  e?  fey 

22  niail  under  Section  30137  shall  file  the  petition  within  30  days 

23  ieem  the  date  el  the  personal  service  upon  him  e¥  the  date  el 

24  ^ie  mailing  el  the  notice  te  hinar  Any  person  net  served  pef- 

25  sonally  e¥  fey  mail  under  that  section  shall  file  the  petition 

x.fi  TTji't'Vi  1  Tt    vO    r\  o-xyri    •PyrtTYi    •^-l^/'v    /^  rx  ^/t    /%£   ■>-viiT-\1  ^  ^r\4-^  /~xin    f\^  4-y%  f\    Ti  r\i'^oo      T'Vt  r^ 

^yJ  TtTTiTTTI    ST7    XJLtXy  O    TTTtTTT    TTlt?    ttlXt"    TTT    TTTTtjTTTfTCtJTTTtT    TTT     tU"    TTTTtl"'-??      JTllV 

27  failure  el  any  such  person  te  file  a  timely  verified  petition 

28  shaH  constitute  a  fewp  te  his  right  te  any  interest  in  the  prop- 

29  crty,  except  insofar  as  the  rights  el  any  snefe  person  may  fee 

30  estafelished  m  an  action  filed  fey  the  board  under  this  chapter. 

31  S0430t    U  the  board   determines   that   the   property  was 

32  seized  erroneously  e¥  illegally,  it  shaH  order  the  release  el  the 

33  propertyr  41  the  board  denies  the  petition  le?  the  release  e? 

34  recovery  el  the  property,  notice  el  the  denial  shall  fee  mailed 

35  within  five  days  te  the  petitioner. 

36  30110.     Within  30  days  l^em  the  date  el  the  mailing  el  the 

37  board's  notiee  el  denial  ei  the  petition,  the  petitioner  naay  file 

38  an  action  against  the  board  in  the  Superior  Court  el  the 

39  County  el  Sacramento  lef=  the  release  e?  recovery  el  the  prop- 

40  erty  en  the  ground  that  the  property  was  erroneously  e*  iHe- 

41  gaily  seizedr  ^^he  lailnre  el  the  petitioner  te  file  a  tina€4y  aetien 

42  Shan  eonstitute  a  fea¥  te'his  right  te  any  interest  in  the  prop- 

43  ertyj  except  insofar  as  the  rights  el  the  petitioner  may  fee  estab 

44  lished  m  €t»  aetien  filed  fey  the  board  under  t^  chapter.  ¥be 

45  court  shaH  determine  whether  the  seizure  el  the  property  was 

46  in  accordance  with  law  and  shaH  enter  an  appropriate  order 

47  le?  the  disposition  el  the  property. 

48  30111.     Within  30  days  alte?  the  seizure  el  property  undep 

49  tfeis  chaptejP7  any  person  owning  ep  claiming  an  interest  in  the 

50  property  naay  e#e*  te  deposit  with  the  board  an  amount  el 

51  me&ef^  e^nal  te  the  laip  naa^ket  vafae  el  the  property  as  detep- 

52  mined  fey  the  board.  U  the  board  is  satisfied  that  the  property 
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1  wiii  »e%  he  nsodj  tr£insporto4  e?  seM  ift  violation  ei  aey  p^e- 

2  visioH  ©#  tMs  part,  tfee  board  shall  acGopt  t4%e  dcpKJsit  a«d  ^e- 

3  tease  tfee  property.  ¥ke  monoy  se  deposited  shall  fee  held  fey  the 

4  board  m  lie»  el  tfee  seized  property  afi4  shall  fee  treated  m  ali 

5  fespeets  m  the  same  manner  aa  tba%  property. 

6  30113.     Notwithstanding  any  ethei'  provisions  ei  this  chap- 

7  tei7  upon  making  a  seizure  el  property  nnder  Seetion  30136, 

8  the  board  i&tty-  at  any  tinte  prie^  %e  the  sale  e?  other  disposition 

9  el  the  property  commenoe  aa  action  te  determine  the  fights  el 

10  the  state  te  the  property.  ¥he  aetion  shall  fee  commenGod  » 

11  the  superior  eei«4  el  the  eounty  in:  which  the  seizure  was  mado 

12  fey  petitioning  the  court  lei^  a  ^dgment  confirming  the  seizure 

13  and:  forfeiture  el  the  property.  ¥be  petition  shall  describe  the 

14  property,  the  grounds  ler  seizure  asd  the  tifiie  and  place  el  the. 

15  seizure. 

16  30113.     Copica  el  the  petition  shall  fee  sei^^red  personally  e? 

17  fey  registered  e*  certified  »ail  e»  all  ^^rsons  kno^vn  fey  the 

18  board  te  have  any  right,   title  e¥-  interest  in  the  property 

19  seized.  Unknown  persona,'  e^  €m^  known  person  whe  cannot 

20  fee  found,  ha\ung  any  right,  title  e^  interest  in  the  property 

21  shaH  fee  served  fey  ene  publication  el  the  petitien  in  the  man 

22  ne^  preoeribed  le*  publication  el  the  notice  el  seizure  €tnd 

23  forfeiture  under  Section  30137. 

24  30111.     zA::&y^  person  claiming  any  right,  title  e¥  interest  is 

25  the  pfoperty  jnay  within  30  days  after  service  el  the  petition 

26  upon  feiffi  ^  an  answei'  te  tfee  petition.  5%e  answer  shall  allege 

27  laets  te  shew  the  intefest  el  the  claimant  is  the  property  asd 

28  *e  establish  that  the  seizure  asd  forfeiture  was  erroneous  e? 

29  illegal.  A  eepy  el  the  answer  shall  fee  served  en  the  board  at 

^l  30115.     il  at  the  expiration  el  30  days  alte?'  the  petition 

32  has  feees  personally  served,  mailed  €>¥■  published  there  is  se 

33  answer  es  Sley  the  eewt  shall  within  SO  days  thereafter  receive 

34  o\-idonce  is  support  el  the  seizs^e  asd  forfeiture  asd  shall, 

35  s^s  feeing  satisfied  el  the  validity  thereof,  estei'  judgment 

36  confirming  the  seizure  asd  forfeiture. 

37  30116.     41  a  timely  answer  has  feees  filedr  the  proceeding 

38  shaH  fee  set  lee  hearing  es  a  day  within  SO  days  alte^  the  es- 

39  piration  el  the  period  le?  fiMsg  el  as  answer.  Notice  el  the 
4Q  hearing  shaH  fee  gi^es  fey  the  ele^k  el  the  eesi4  te  eaeh  pcroon 
41  filing  as  answer. 

^2  30117.     At  the  ti»e  set  le^  the  hearing  €cb^  person  having 

^3  a  timely  answer  es  41e  »ay  e#ep  evidence  te  establish  that  the 

44  seizure "^asd  forfeiture  el  the  property  was  erroneous  ei=  illegal. 


30118.     ¥he  eesft  shaH  determine  whether  the  seizure  ei 
|g     ^jte  p-roperty  was  is  accordance  with  law  asd  estei^  as  appro 
47     priate  order  ^er-  the  disposition  el  the  property. 
^g         30119.     Any  property,  except  money,  forfeited  te  the  state 
^g     under  this  chapter  shaH  fee  seld  fey  the  board  at  public  auction. 

50  *he  proceedo  ei  the  sale  asd  asy  money  forfeited  te  the  state 

51  ehaH  fee  deposited  is  the  State  Treasury  te  the  credit  el  the 

52  General  Fund. 
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1  Sfier  45&7    See^ea  g04§^  ei  saa^  ee4e  ia  amended  te  pea4^ 

2  30153.     Every   diotributor   ft»d   every   peroon    dealing   is^ 

3  transporting,  op  stefiag  cigarettcB  ep  tebaeee  producta  m  tbie 

4  state  sfeftH  keep  s«efe  rccorda,   rcceipta,   invoicca,   €b»d  other 

5  pertinent  papefe  witfe  feepeet  tbefete  4a  mteh  ie¥m  m  tbe  beapd 

6  jEaay  require. 

7  Sfier  4§6t    Seetiea  30454  ei  ftai4  eede  is  amended  te  fead-^ 

8  30151.     ¥fee  board  ei»  its   authoriacd   rcprcDentativc   may 

9  make  seefe  .examinations  ef  tbe  booko;   papers,  records,  and 

10  equipment  el  asy  person  dealing  ia^  transporting,-  er  storing 

11  cigarettes  e?  tobb,GCo  products  and  s«eb  other  invcotigations  as 

12  it  may  deem  necessary  ia  carrying  mtk  the  provisions  e#  this 

13  part. 

14  fe  addition  te  aay  other  reports  required  under  this  part^ 

15  the  board  mayj  by,  pale  aad   otherwise,   require   additional 

16  other,    op   supplemental    reports    from    distributors,    dealers, 

17  transporters,    common   and   private    carriers,    warehousemen, 

18  bailees,  a»d  other  persons  and  prescribe  the  form,  including 

19  verification,  ei  the  information  to  fee  ^ven  on^  €Bid  the  times 

20  fe?  #iing  of^  sueh  additional,  ethep^  op  supplemental  reports. 

21  Sbot  45^    Section  30155  oi  said  eode  is  amended  to  read; 

22  30155.     4t  is  unlawful  iop  the  board  ©p  any  person  having 

23  em  administrati^v^  d«ty  under  this  papt  to  make  known  in  ^ti&y^ 

24  manner  whatever  the  business  affairs,  operations,  op  informa- 

25  tioa  obtained  fey  an  investigation  el  records  and  equipment  oi 

26  any  pep^on  \dsited  op  examined  in  the  discharge  oi  ofScial  duty, 

27  OP  the  amount  op  source  of  income,  profits,  lossesj  expenditures, 

28  OP  any  particular  thereof,  set  forth  op  disclosed  in  any  report, 

29  OP  to  permit  any  report  op  eopy  thereof  op  any  feeok  containing 

30  any  abstract  op  particulars  thereof  to  fee  seen  op  examined  fey 

31  any  person.  However,  the  Governor  mayj  fey  general  op  special 

32  order,  authorize  examination  of  the  records  maintained  fey  the 

33  board  under  this  papt  fey  other  state  officers,  fey  ta«  officers  oi 

34  another  state,  fey  the  federal  government,  ii  a  reciprocal  ap- 

35  rangement  exists,-  op  fey  &b^  other  person; 

36  Nothing  in  this  section  shall  prevent  tfee  board  from  es- 

37  changing  with  officials  of  other '  states  information  concerning 

38  interstate  shipments  oi  cigarettes  and  tobacco  products. 

39  Aii^  violation  oi  this  section  is  a  misdemeanor  and  is  pun- 

40  ishable  fey  a  fine  not  exceeding  one  thousand  dollars  ($1,000), 

41  fey  imprisonment  not  exceeding  one  year,  op  fey  both,  in  the 

42  discretion  oi  the  court. 

43  Sfi€^  4§8t     Section  30161  oi  said  eode  is  amended  to  read; 

44  30161.     -AH  amounts  pequired  to  fee  paid  to  the  state  under 

45  this  papt  shall  fee  paid  to  the  board  in  the  form  oi  pcmittanees 

46  payable  te  the  State  Board  oi  Equalization  oi  the  State  oi 

48  Treasurer  to  fee  deposited  in  the  State  Treasury  to  the  credit 

49  ©i  the  Cigarette  and  Tobacco  ¥a^  Fund,  which  iwr^  is  hereby 

50  crcatedT  Aii  amounts  remaining  in  the  Cigarette  ^ax  Fund  at 

51  the  time  this  aet  feeeomes  operative  shall  fee  transferred  to  the 
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1  Sfier  4§0t    Scotion  30163  ei  sai4  m4e  is  amcndGd  te  rpad; 

2  3016a.     AH  money  depoaitcd  m  tbe  Cigarcto  asd  TobacGO 

3  *as  S^«ed  ««de*  tfeis  pa^  ebaHr  «?«ft  ^^^  ^  *^  ^***^  ^^®^ 

4  t-Follcr,  he  dfawft  therefrom  fe*  rcfundo  under  tfeis  pa^  e?  fee 

5  tranoferrcd  te  tfee  General  Fund  e#  tfeie  otate. 

6  Seer  4607    Scetion  30175  ef  said  eede  is  repealed. 

7  geer  4#1t    Section  30175  is  added  te  said  eedey  te  read  ■. 

8  30176,    Ais^  tranoportef  wfee  tranaporto  eigarettco  er  te- 

9  feaeee  producto  tt^ea  the  highwaya,  feads  ei'  8%peete  ei  this  stofee 

10  without  having  obtained  a  permit  e?  without  having  a  permit 

11  i»  the  tranoporting  vehicle  as  preocribed  fey  Section  30131  e? 

12  without  having  m  the  tranaporting  vehicle  the  invoicco,  feiils 

13  ei  lading  ev-  delivery  ticketo  ie?  the  cigarettes  as  prescribed 

14  fey  Section  30132  is- guilty  ei  a  miademeaeey  aed  «pe»  convie 

15  tieft  thereof  sfeaH  fee  feed  »et  fiae^e  tfea»  e»e  thousand  dollars 

16  .($l,OQQ->  e^  fee  impriooned  fe*  ftot  me^e  tfea»  e»e  yea?  m  the 

17  county  ja^  e¥  fee  subject  te  feeth  fee  a«d  imprisonment  is  tfee 
lo  discretion  ei  tno  court. 

19  gBOr  463t    ^ee%ieft  30476  is  added  te  said  ee^Cy  te  i^ad-t 

20  30176.     A»y  person  m  pessesies  e?  control  eij  e*'  having 

21  access  ^  a  cigarette  vending  machine  wfee  knowingly  e?  wiU- 

22  firily  places  ie?  sale  is  the  vesding  machine,  asy  cigarettes  »e* 

23  eontained  ife  packages  te  which  a^e  affixed   California  tax 

24  stamps  e?  meter  ieap^essiessr  is  guilty  ei  a  misdemeanor  and 

25  upon  conviction  thereof  shaH  fee  fee4  set  mere  thas  ese  thes- 

26  sand  dollars  ( $1,000 )■  e*  fee  imprioon&d  ier^  set  meve  thas  ese 

27  yea?  is  the  eessty  jailr  ^  ^  subject  te  feeth  fee  asd  imprison 

28  mest  at  the  discretios  ei  the  court. 

29  Sbot  46^    ^eeties  30176  ei  said  eede  is  amended  asd  ¥e- 

QA  1^  ■i-i-rv^T-v/-ii^/-i/^  +£v  V'pri  ri  * 

Ov/  I1U.II11LTVJX  UU.  Tt7   ItJtlLt  . 

31  30177.     Asy  violation  ei  the  provisions  ei  this  party  csccpt 

32  as  othcrwioo  previded^  is  a  misdemeanor  asd:  is  punishable 

34  Sfier  4M7    Fa?t  46   (commencing  with  Section   36001)    is 

35  added  te  Division  3  ei  eai4  eede^  te  fea4^ 

37  PART  46.    GAg,  ELECTRICITY,  TELEPHONE  AN^ 

38  TELEGRAPH  SAIiES  A^^  ¥SS  TAJ^Eg 

39 

40  CnAPTEH  4t    General  Pbovioiojtd  aj^  Definitiond 

.  2  36001.     This  part  is  known  asd  stay  fee  eited  as  the  ^^Oas; 

43  Electricity,   Telephone   asd  Telegraph   Sales 'asd   ^Gfee   Tax 

44  Law." 

^g  36002.     Excerpt  where  the  context  otherwise  requires,  the 

46  definitions  given  is  this  chapter  govern  the  eonstructies  ei  this 

48  36003.     "Sales  ta«^  means  the  tas  imposed  fey  Chapter  3  et 

J   /\  ■4- V>  -1  fl      1-V  O  ITT 

36001.    i^fee  ta«^  mease  the  ta«  iffipesed  fey  Chapter  S  ei 


50 

51    this  part. 


(254) 


—  193  — 


AB  2270 


1  36005.     "Person"  inoludce  ft«y  indmdual  ^fn^  copartner- 

2  ebii^  ;jeift%  venture,  aaaooiution,  corporation,  eotato,  trunt,  hvm- 

3  ftess  trust,  reccivcfr  essigftee  fei*  tite  benefit  el  creditors,  t«i9- 

4  teer  truateo  *»  bankruptc}^  oyndicater  tfee  United  States,  tfeis 

5  state,  ftfty  county,  eity  e«4  county;  municipality;  district,  ep 

6  othcp  political  subdivision  ei  ^he  state,  ep  Ofty  etiicp  group  e? 

7  eombination  acting  fts  a  unit; 

8  36006.     ^ftie^  means  ftftd  includes  e«y  transfer  el  ti^  ex- 

9  efefH^ey  barter,  e?  furnishing  »  e«y  manner-  ep  fey  ft»y  moans 

10  whatsoever  ei  gas^  electricity,  telephony  e?  telegraphy  ep  el 

11  gft&7  electrical,  telephone  e?  telegraph  services  lep  ft  considora- 

12  tieftr 

13  36007.     A  "retail  sale^  ep  ^%ft4e  at  retail"  me&m  a  sale  el 

14  gaer  electricity,  tekphony  ep  telegraphy  ep  el  gasy  electrical,- 

15  telephone  e?  telegraph  services  lep  a«y  purpose  ethep  tfea»  pe- 

16  sale  m  the  regular  eoursc  el  business  m  the  same  form  as  pur- 

17  chased; 

18  3^00§r     "Piirehase^  mea«s  a»d   includee  any   transfer   el 

19  titley  exchanger  barter  e?  receipt  in  any  mannep  ep  hy  any 

20  means  what-see^ep  el  gasr  electricity,  telephony  ep  telegraphy 

21  e?  el  gas7  electrieal^  telephone  e*  telegraph  services  lep  a  een- 

22  sideration. 

23  3600^;     "Sales  price"   means  tlie  total  amount  le?  whieb 

24  gas?  eJreetricity,  telephony  e?  telegraphy  ep  ga%  electrical;  tele- 

25  phono  ep  telegraph  services  ape  sold,  valued  in  monc}'-,  whothcp 

26  paid  m  money  e?  otherwise,  without  a»y  deduction  e»  account 

^  I  TTT   Mil  V    U3.    til"  x\yilT_r>Trillg   , 

£d*J  \  *^  J        i  LiXL    TTTjcJT   \L71.    lilU,  LUl  IcllcJ  TtiTtrtT^  TrtTTTTT  TTr  rjtjl  V'l""    iJV/SL',    TTTTTTrTTtTC 

0\J  " llTl  1  K  v/ Liy   TTTTraTrtTV   vTT   Till  T^   TJ  tllLVT    trJtJTtrTrtJTnTr 

31  ?4*e  tetai  amount  lep  which  ga%  electricity, 

32  telography  ep  ga%  electrical,  telephone  ep  teie 

^Q  nrn  rinlrl  inrliirln  nil  (^  -t-Vip  fn11r>Tri'ncr  • 

34  -fft^  ^:^^sy  services  that  ape  a  part  el  the  sale-.- 

35  -f^  ^A*y  amount  lep  which  credit  is  given  te  the  purchasor 

OO  U^     lllL   UUiiUl  . 

38  -fa^  5%e  amount  el  any  tax  (not  including,  however,  any 

39  manufacturor'a   ep    importer's   eseise   tax)    imposed    by   the 

40  United  States  upon  eP  with  respect  te  retail  sales  el  gas;  elec- 

41  tricity,'  telephony  ep  telegraphy  ep  el  gft%  electrical,  telephone 

42  ep  telcgrgb^  services  whether  imposed  upon  the  retailer  ep  the 

43  consumer. 

44  -fb)-  5^  amount  el  any  ta«  imposed  by  ^c&f  city,  county  ep 

45  eity  and  count}'-  within  the  State  el  California  upon  ep  with 

46  respect  te  retail  sales  el  ga%  electricity,  telephony  ep  telcg- 

47  raphy  ep  el  gasr  electrical,  telephone  ep  telegraph  service^ 

48  Bteasurcd  by  a  stated  percentage  el  saies  pricg  ep  gross  pe- 

49  ceipts,  whether  imposed  upon  tbe  retailer  ep  the  consumer. 

50  -fe>  ?%e  amount  el  any  te«  imposed  by  any  eity^  county  ep 

51  eity  and  county  within  tbe  State  el  California  with  respect  te 

13— ab  2270 
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tfee  «ee  e?  other  GonGumption  i».s«€fe  eityj  county  e?  eity  a»d 
€0»Hty  ei  ga%  eketricity,  teiephony  w  teleg-raphy  w  ei  ga% 
eiGGtriGalj  tGlGphono  e?  telegraph  BcrviGGa,  mcaaurGd  fey  a  stated 
porGcntage  ef  sales  p^ee  e¥  purchaao  priGC,  whcthGr  s«eh  tas 
ie  imposod  ttpon  the  retailer  e¥  the  eonsumcr. 

36010.  "Grrooa  rGGcipta"  mean  the  total  amount  e^  the  sale 
p^iee  el  the  i'etail  sales  ei  rctailGro,  valued  m  money,  whether 
received  m  money  e*  otherwioe7  without  any  deduction  e» 
aecount  ol  a»y  el  the 

'{  Ct')"   "X  lie  COSr  Ox  "trie 

pai^T  losses^  ©^  a»y  other 

The  total  amount  ©I  the  sale  price 
lowing  t 

37  cash,  credits  aft4  property  el  aey  kind. 
lof  which  credit  is  aHe'iVe^  fey  the  seller  te 


^  cost,  interest 

all   i:i£   flir    fnl 

till     TTT      l/llU     XVI 


/  r^  ^       A  Ym 
\0  )      TTTi  ' 

/'  rl^      A  Ti's.z  nm 
4- In  r\  j^n^^Ja,a^iiJ(i— 

"Grooa  reeeipts^  de  set  include  a»y  el  the  following ! 

-fa>  The  amount  el  &&y  tax  -fa^  including,  however,  a»y 
manufacturcr'g  e*  i«iperter^  excise  tax)  imposed  fey  the 
^ftited  States  Urpe©  ep  with  respect  te  retail  sales  el  gas^  elee- 
ti^ieity^  telephony  ©¥  telegraphy  e*  el  gasj  electrical,  telephone 
©¥  telegraph  services  whether  imposed  upon  the  retailer  e*'  the 

-ffe>  The  amount  el  a«y  tax  imposed  fey  any  eity^  county  eg 
eity  aed  county  within  ^  State  el  California  upon  e¥  with 
respect  4e  i'etmi  sales  el  gasj  electricity,  telephony  e^  tele- 
gfaphy  e¥  el  gas?  eleGtrical7  telephone  e*  telegraph  scrvicea, 
measured  fey  a' stated  percentage  el  sales  p^iee  e^  gs'oss  ^e- 
ceipts,  whether  imposed  upon  the  retailer  e?  the  consumer. 

-(e>  The  amount  el  a»y  tax  imposed  fey  .a»y  eity^  county  e? 
eity  and  county  within  the  State  el  California  with  respect  te 
the  «se  e¥  other  consumption  ie  s«eh  eity?  county  oj*  e*ty  a»4 
county  el  gas^  electricity,  telephony  e^  telegraphy  er  el  gas^ 
electrical,"  telephone  e*  telegraph  services,  measured  fey  a  stated 
perGcntagc  el  sales  price  e^  purchase  price,  w^hcther  s«eh  ta« 
is  imposed  upon  the  retailer  e¥  the  consumer. 

-f4>  The  amount  el  eoins  deposited  m  any  eei»  operated 
telephone  provided  that  "gross  receipts"  shaH  include  any 
agreed  minimum  service  charge  ie¥  s«eh  telephone. 

36011.  "Buoineoo"  includes  any  activity  engaged  m  fey  any 
person  e?  caused  te  fee  engaged  in  fey  him  with  the  object  el 
gain,  benefit,  ev  advantage,  either  direct  e?  indirect. 

36012.  "Seller"  includes  every  person  engaged  ift  ^e  fe««- 
sess  el  selling  gasy  electricity,  telephony  e*»  telegraphy  ef  ei 

36013.  "Retailer"  includes  any  seller  whe  makes  any  retail 
sale  e¥  sales  el  gas;  electricity,  telephony  e?  telegraphy  er  el 

36011.  i^s  this  stated  ei*  ^%i  the  state"  means  within  the 
exterior  limits  el  the  State  el  California  and:  includes  aH  te¥- 

(256  ) 
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1  ritoi'^^  within  thcso  limita  owned  hy  er  ecdcd  %e  *be  United 

3  36015.     "Gas'  moana  aey  natural  e*  manufoeturcd  gas  lef 

5 

6  CnATTEit  3t    ^ififi  S^iifis  ^fetx 

7 

8  Artiolo  ^    Impoaition  ei  ¥ftg 


9 

10  36051j     Pe?  %be  privilege  ei  selling  ga%  electricity,  %ele- 

11  phony  Of  telegraphy  e?  gas^  electrical,  telephone  e?  telegraph 

12  aervicca  at  retail  a;  tas  ia. hereby  impoacd  upon  aH  retailera  a% 

13  the  ^ftrfee  ei  3  percent  ei  the  groaa  receipta  ei  aey  retailor  from 

14  the  sale  el  all  gas^  electricity,  telephony  e?  telegraphy  er  gasy 

15  electrical,  telephone  e?  telegraph  aervicca  aeld  at  retail  m  ^Ms 

1   h  f^'^  rt  •4-i-i     /-v*-^     i"vf»     »-\  -t-^-j-iti^      Ttt  I  T-r      I           I   t  J  C  K 

17  36052.     ¥he  tas  hereby  impoacd  shall  he  collected  by  the 

19  36053.     ¥he   board   stay  fey   regulation   pro\ade   that  the 

20  amount  collected  fey  the  retailer  from  the  consumer  ie  rcim- 

01  K -n -»^ f-ii-^ I'v^  i-i-t-t  ■<-     j-i  4-     -f  t->  y-\     4-  o  -sy     V\j^     f-<j-\t-n-t  i-*r\  -j-j-^l  -rr    i-i "^  r^  4- y-v /-I 

22  36051.     3^  retailer  is  rcliovod  from  liabilit^'^  fe?  salca  tax  d«e 

23  under  this  paft  which  became  d^ne  aed  payable  subsequent  te 

24  July  ij  1965,-  insofar  as  the  measure  ei  the  tas  is  reprcacnted 

OK  V^TT     «->  ^ij-ij^-nf>-4-r^    TTT  l-t  T  y-il-\     Vt  ft  TT/'v     W  j-i /•\  "V^      4- r\  IT  •*-■>  /^      4-j-v      r-v/%    ■"▼^"'•fc-*^  h  I  /^nri     n  "n  /H      fi  f\  OT'Crr'M 

iUtJ  Vj     ttT?Trt7XlTTT»3  TTTlTmr  UU  VTJ    UlSfJlI  TTTtTTm  TT7    UL-     VV  \Ji.  LxAiv^ioo  OTTCT    v/xxt*x  ^  v.^^a 

26  eii  fe*  income  ta«  purposes.  M  the  retailer  htts  previously  i^aid 

27  the  tasy.he  may,  under  rules  aed  regulationa  preacribed  fey  the 

28  board,  take  as  a  deduction  the  amount  found  worthless  asd 

29  charged  e#  ier  income  tax  purpoaca.  if  aey  s«eh  accounts  as^ 

30  thereafter,  m  whole  e?  i»  part,  collected  fey  the  retailer,  the 

31  amount  se  collected  ehali  fee  included  is  the  feet  return  filed 

O^  ftl tor  SUGli  COllCOtlOil  ftfiCi  tHO  xftS  pCllQ  ttttii  tlic  rCLUXIl. 

33 

34  Article  3t    Eegiatration 

35 

36  36066.     Every  person  desiring  te  engage  is  ef  conduct  buai- 

37  »e9s  as  a  seller  within  this  state  shaH  register  with  the  board; 

38  Every  application  le?  registration  ^»11  be  made  «pe»  a  ierm 

39  preacribed  fey  the  board  a»d  shall  set  forth  the  name  under 

40  which  tfee  applicant  transacts  e*  intends  te  tranaact  busincoo, 

41  ^ae  location  ei  his  place  op  places  ei  busincoo,  aed  e«eb  other 

42  information  as  the  board  »ay  require,  •^he  application  ehaU 

43  fee  signed  fey  the  owner  ii  a  natural  person ;  m  the  eetse  ei  a« 

44  aooociation  e?  partnership,  fey  a  member  er  partner ;  is  the 

45  ease  ei  a  corporation,  fey  as  esecutivo  officer  e?  se«e  pcroon 

46  specifically  authorized  fey  the  corporation  te  sigs  the  applica 

47  tiesj  te  which  shall  fee  attached  the  written  evidence  ei  hie 

48  authority.  Ne  iee^shaii  fee  charged  ie?  rcgiotration. 

49  36067.     A  peraon  wbe  engages  is  busincoo  ae  a  sellei»  is  tfeie 

50  state  without  regiotcring  with  the  board,  e?  aite?  his  rcgistra  ■ 

51  ties  has  feees  ouopcndcd,  asd  eaeb  eiSeef  ei  asy  corporation 

52  which  se  engogea  is  buoincooy  is  guilty  ei  a  miodemcanor. 
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Articlo  ^    PpGGumptiona  ae^  Bosale  CortifiGatca 

86091.  ¥^p  *fee  purpooo  ei  tbe  ppopor  adminiotration  el 
this  part,  ftfi4  te  prevent  evasion  ei  tbe  Bales  ^feas;  4*  shall  fee 
proBumcd  tfecbt  «ii  gross  reeoipte  fi#e  subject  *e  %fee  ta«  until  ^e 
contrary  is  established.  ¥be  burden  el  proving  that  ft  sa^  is  eet 
ft  eftle  ftt  retail  is  upon  tfee  seller  unlcsG  he  takes  from  the 
purohaoor  a  certificate  te  the  effect  that  the  gas^  electricity, 
e¥  telegraphy  e^  thegas^  electrical,  telephone  ef  tele- 

TT3    U  111  V UTtCJtJTJl  TTTT  1  KjVSlXi-K^* 

36092.  ¥he  certificate  relieves  th«  seller  ivem  the  burden 
ei  proof  e»iy  H  taken  in  gee4  lai^  l^ee*  a  person  whe  is 
engaged  m  ^  business  ei  eeHiftg  gasj  electricity,  telephony  ep 
telegraphy  e?  gas^  electrical,  telephone  e?  telegraph  services 
a»4  whe  is  rcgiatered  with  the  board  as  provided  i»  Article  3 
el  this  chapter  aftd  wher  at  the  tifiae  el  the  purchaser,  intends 
te  eeii  the  gas^  electricity,  telephony  e*  telegraphy  ep  ga% 
electrical^  telephone  e?  telegraph  services  m  the  regular  course 
el  business  e¥  is  unable  te  ascertain  at  the  tiBi^  el  the  purchase 
the  extent  te  which  the  ga%  electricity,  telephone  ey  telegraph 
services  wiil  he  seld  e*  ttsed:  le*  some  other  purpose. 

36093.  ¥he  ecrtificate  shall  he  sigee^  hy^  aa4  heap  the  eaeae 
ftfi4  address  ei  the  purchaser  a»4  ehftH  be  substantially  i» 

Cjn."li  XTTTTCTI  ttO  "XIV  TTVTtllXl   Jm.u/j'     JTrT>CTC7nrK7^77 

36091.'  Jl  a  purchaser  whe  gives  a  certificate  makes  a«y 
«se  el  the  gas?  electricity,  telephony  ep  telegraphy  er  gas? 
clootrical,  telephone  er  telegraph  services  other  than  holding 
the  saBfte  ley  sale  m  the  ^eg^riay  ee^fse  el  business,  the  ase  shaH 
he  taxable  te  the  purchaser  pursuant  te  Chapter  S  el  this  pa¥t 

t*W   vTX  tmr?  TiiU"  TTT   TTITJ    TTTTTT    U.13L/    kj  jf     xmuT 

36096.  Any  person  whe  gives  a  resale  certificate  le?  p«¥- 
ohftQCQ  el  gft%  electricity,  telephony  e*  telegraphy  ep  el  gas^ 
olootrical,  telephone  er  telegraph  service  which  he  knows  €bt 
the  tii»e  el  purchase  is  »et  te  he  resold  by  hin*  in;  the  regular 
<3ourso  el  business  le*  the  purpose  el  evading  payment  te  the 
seller  el  the  amount  el  tax  applicable  te  the  transaction,  is 
guilty  ei  a  misdemeanor. 


Articlo  ir 


el  Tax 


36301.  A«  eseise  ta»  is  hereby  imposed  en  the  «se  ep  ethey 
consumption  m  this  state  el  gas^  electricity,  telephony  er  teleg 
fa^hy  ep  el  gasr  electrical,  telephone  ey  telegraph  services  p«¥- 
ohascd  from  €bny  retailer  en  e?  after  tJ«ly  4^  1966,  lep  «se  er 
other  consumption  in  this  state  at  the  rete  el  3  percent  el  the 
sftles  ppiee  el  the  gasr  electricity,  telephony  ep  telegraphy  e? 

36203.     Every  person  using  e?  consuming  in  this  state  gasy 
electricity,  tclophony  ep  telegraphy  e*  gas^  electrical,  telephone 
serviceo  purchased  from  ft  retailer  is  liable  ler  the 
(258  ) 
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tftsr  fiie  ■liability  ie  »e%  cstinguiohcd  wa^  tbe  tes  fefts  feee» 
pei4  te  tfeie  state  e«ee^  tfeft%  ft  i'eeeip*  ii-eaft  ft  f-e^ftik*  e»gage^ 
4»  buoincoo  m  tMe  state  fta4  gi^^ea  te  the  purGhaacr  purouant  te 
gcotion  36303,  is  sufficient  te  relievo  tlae  purchaoor  ffeea 
|^j,4^jei»  li«biiit¥  lei*  tfee  tftx  te  wfeiefe  tfee  peeei^  i«eie¥ST 

36303.  Every  retailcy  engaged  m  busineaa  is  tbis  stftte  ft«d 
making  sfties  el  gasr  electricity,  telephony  m  telegrapliy  e? 
gasr  electrical,  telephone  e^"  telegraph  Bcrvieco  le?  «se  e*  etiie? 
Gonoumption  m  tfeis  state  set  esemptod  under  Chapter  4  el 
tltts  ^ai4  ehftiir  ft*  tiie  tiifte  el  fiaafeisg  tiie  saies  erj  il  the  «se  e? 
eth€i«  conaumption  ei  tfee  gas;  electricity,  telephony  e?  teieg- 
raphy  e?  gasr  d^ectricul,  telephone  e¥  telegraph  Hcrvicoo  is  set 
then  taxable  hereunder,  at  tfee  tififte  the  sse  er  etfee*  eonaump 
^4eft  becomes  taxable,  eoUcct  the  tas  iv^m  the  purchaoor  a»d 
^ve  te  the  purohaocr  a  receipt  therefor  is  the  manner  asd 
jefst  prcacribed  by  the  bee^fdr 

"Retailer  engaged  is  busineoo  is  tfei^  state"  ,a«  ssed  is  tbis 
aed  tbe  preceding  section  moans  asd  includes  asy  petaile? 
maintaining,  occupying  e*'  using,  permanently  e?  "  """ 


directly  e^°indirectly,  e?  through  a  subsiderary,  e^  agent,  by 
whatever  same  called,  as  effiee^  piaee  el  distribution,  ep  storage 
plaee  e¥  other  ^laee  el  busineos  is  this  stater 

36301.  A  retailer  i^  relieved  Ifeaa  liability  te  collect  sse 
^^  which  became  dse  as4  payable  subsequent  te  Jsiy,  h 
im^  insofar  as  the  measure  el  the  tasis  yeprcaonted^by 
accounto  which  bave  bees  found  te  be  worthlooo  asd  charged 
e#  ie¥-  inoomo  te^e  purpooco.  U  the  s^etaiier  has  perviouoly 
paid  the  amount  e|  the  tasj  be  stayr  ^ft^e^'  «**««  a«^  vagula 
ti^w  prcQcribed  by  tbe  beaf^r  take  as  a  deduction  tbe  amesst 
found  worthloDO  asd  charged, e&  le*  income  t^  purposes.  U 
ftsy  sseb  accounte  aro  thereafter  is  wbele  e*  is  pa^t  eollectcd 
by  tbe  retailer,  tbe  amount  se  collected  sbali  be  included  m 
tbe  i*^  return  file4  alte*  sseb  eeileeties  as4  tbe  amount  el 
tbe  tas  tbe^ees  paid  with  tbe  ¥ets¥Sr  ,   ,      ,^         ,  ., 

36305.  ¥be  tas  required  te  be  collectod  by  tbe  retailer 
eesstitstes  a  debt  ewed  by  tbe  ¥etaile¥  te  this  stater 

36306.  ^be  taj£  required  te  be  eeiieete^  by  tbe  ^etarie^  Ifeaa 

Article  3t    Registration 

36336  Evcrv  s^aitei'  sefeisg  gasr  electricity,  telephony  er 
telegraphy  e?  ga&r  electrical  telephone  e?  telegraph  scr\dcco 
lop  sse  ep  etbep  consumption  is  this  state  sbail  register  witb 
tbe  bear4  asd  give  tbe  same  ssder  wbieb  it  is  engaged  4s 
busineeoo  is  tbis  state  asd  tbe  address  el  asy  effieey  piaee  et 
distribution  er  storage  piaee  er  etber  piaee  el  business  m  tbiS 
state  asd  saeb  etber  information  as  tbe  be^^  may  require. 
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Article  3?    P^m^ 


ajft4  Resale  Cortifieatoe 


363147  ¥b¥  %be  purpose  e#  tfee  proper  administration  ei 
tfeis  part  a:ft4  te  ^evcnt  ovaaion  e4  tfee  «se  tas  a;»d  tfee  duty 
te  eeHeet  tfee  «se  tesr  it  Bhetti  he  pr^esttMre^  tfe«t  aii  purebascB  ei 
gfts^  e4eet*'ieity7  telephony  e*"  telegraphy  e*  e4  ga%  oloGtrical, 
telephone  e^  tefegraph  services  seM  fey  aay  j^e^^'seet  le¥  delivery 

TTT    TTTTTJ    WfCl  I"    ttT  C    CSTTITT    trOr    TTTST?    T7r    TTtTTCr    tJUlirS  U.rxrt7T7lT_7ll    TTI    TTITTW    Cytrtl  WJ 

««til  the  contrary  is  estehlisfeedT  ¥he  burden  el  proving  tfee 
contrary  is  upon  the  eeUe^  unlcsQ  he  tftfeee  from  the  purchaser 
a  certificate  te  the  effect  thftt  the  gebs^  electricity,  telephony  e? 
telegraphy  e*'  ^&-  eJeetrical,  telephone  e*  telegraph  services 

1  C\     t^TT  -V* /-i  \r\  r\  t-^ /-x  ^      T-/%V»    V»  fVfi  «-k  1  y^ 

362137  ?%e  eeftificate  relieves  the  setter  feemr  the  burden 
ei  p^ee^  e»ly  ii  taken  ie  good  feitfe  from  a  person  who  ie 
engaged  m  the  h»&i»es9  e^  Bel4i»g  gas^  electricity,  telephony 
e¥'  telegraphy  o?  gas^  electrieal,  telephone  e*  telegraph  serv- 
iees  a«4  whe  is  registered  with  the  board  as  provided  iev 
by  Article  S^  Chapter  3^  ef  this  part  and  who,  at  the  time 
ef  purchase,  intends  te  seii  tlie  gasj  electricity,  telephony  e* 
telegraphy  e^?  ga%  electrical,  telephone  e¥  telegraph  serviccH 
m  tbe  regular  course  ei  business  or  is  unable  te  ascertain  at 
the  tififte  ef  the  purchase  the  extent  te  which  the  ga%  elec 
tricity,  telephony  er  telegraphy  ©r  gasy  electrical,  telephone 

36313.     5^  certificate   shall  be  signed  hf-  a»d:  bear  ^e 

Ti  *^  TV)  f  *    r>yi  fl     *"i  ^  flTT^nrir    r>T    "f  n  a    Y^nvpniriA'p'    tm  H    Qn.^  1 T    nA    cm  rici'f'inTi'f'ii  nllTT 

TTttTITt?    ttTTtT    iXLtUl  UnCT    t7X    TTTt?     jj  Lll  \5Utl WUl     TTtTtT     CJXlttlT    TTt?    OtrWWbltUflCtxI^ 

i3a.\     fN-n  /-j  V-t        -i-z'wt  vv->        «•*  fi       ^  V\  f\       V\r\r%'v»g~i        -w-t  *">  t-t       "va  t*  ^^^.'^i  j^ -yi  lr\r\ 
TTT     iTtTTTTT     Tt/i  TIT     tTCJ     TTxtr     TTtTrTrtT     TTTrTjr     ^TTTTnCT^XTTCT 

36311.  41  a  purchaser  who  gives  a  eertificato  makes  aay 
«se  of  the  gas^  electricity,-  telephony  er  telegraphy  er  get^ 
cleetrieaJ^  telephone  er  telegraph  oerx^ices  other  than  holding 

T-UL/     WrtTTTC?     XTTr     WttTtT     TTT     TlltT     1  Ug  ttllXr     TJLTtti  oTJ     tTTT     T7  U.01  J-l U OW,      Ullv?      ULOU 

ril-i  «-i  I  I       \\r\      4-»->  xr  o  l-w  I  j^      o  r-<       /-^-P      \r\\  r\.      -^-i  i-v^  j-v      j^  J-      -f  V^  /-v      -t-i  ■v»n'^     t-i.Tu-t 

WTTrCTT    TjT?    TTTzttTTTlT?    TTcy    T7X    TTTT7     tllll"    VTT    VU"    TIX  oU    TCkjCT 

CnAPTED  47    Exemptions 

Article  4?     General  Exemptions 

36351.  ^^Exemptod  from  the  taxes  imposed  by  ^^sm  part," 
€fcs  used  i»  tbis  article,  means,  'vet  ease  ©f  the  sales  tax  imposed 
fey  Chapter  3  ©f  tfeis  part,  exempted  from  the  computation 

Or   tttO   cliiiv7liiiu   Or  ^ctS  ttitttttScttt 

36353:     ¥here  are  exempted  irefi*  tbe  taxes  imposed  fey  this 

Tjm  Lj     TTXt?    gl  tJtJIS    TTTt^TTTTTUCJ    TTtTtTT    TTTtt?    CJTlTl?    TTTT    CcITtX    TTIT7     do"    TTT    TTvTTTTr 

consumption  i»  this  state  of  ga%  electricity,  telephony  er  teleg- 
raphy er  ef  gas^  electrical,  telephone  ©r  telegraph  services, 
the  gress  receipts  from  the  sale  ©f  which,  ©r  the  ttse  ©r  other 
consumpti©ft  ©f  which  tbis  state  is  prohifeited  from  taxing  «»- 
4er  the  Constitution  ©r  laws  ©f  the  United  States  ©r  under 
the  Constitution  ©f  this  state. 
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36353.  There  €H»e  cgcmpcd  from  tfee  taxeo  impoocd  fey  tMe 
part,  tfee  gross  receipts  from  %be  sale^  furnishing  e¥  scrviee 
efr  aft4  tfee  «se  er  other  consumption  ef  gas7  eleetricity,  *eie- 
phon}'  OP  telegraphy  ei«  gftSj  electrical,  t-elcphonc  ei»  telegraph 
acrvicoQ  aubjeet  te  t^  taxes  imposed  fey  Part  4  ei  tfeis  division. 

Article  Or    Exemptions  from  Sales  ¥€« 

36381.  There  a^e  exempted  from  the  computation  ei  %be 
amount  ei  the  sales  ta«  imposc-d  fey  Chapter  3  el  %feis  pa?^ 
tfee  gross  receipts  from  the  sale  ef  gasr  electricity,  telephony 
e¥  telegraphy  e?  ga%  electrical,  telephone  ef  telegraph  se^v- 

-fa^  ¥fee  United  States,  its  unincorporated  agencies  asd 
instrumcntalitiea ; 

-(fe^  Aey  incorporated  agency  e?  instrumcntalit 
United  States  wholly  ewncd  fey  the  United  States 
corporation  wholly  0"v\Ticd  fey  tfee  United  States. 


ef   the 
er  fey  a 


Article  ^ 


36101.     ¥he  «se  e¥  etbe^ 


ties  m  this  sta^te  el  gasy 

e?  ef  gasy  elcctriealT  teie- 

tfee  gress  receipts  i^m  the  sale 

m  the  measure  el  the  sales 


electricity,  telephony  e? 

phone  e¥  telegraph  services, 

el  which  a^e  required  te  fee  i* 

^ax  imposed  under  Chapter  3  el  this  pa^tr  is  eacmptcd  l*e» 

the  «se%a«  imposed  under  Chapter  ^  el  this  partr 


Article  4t 


iCQ-XCS 


36121.  Jl  a  purchaser  certifies  i»  writing  te  a  seller  that 
the  ga&T  electricity,  telephony  m  telegraphy  e?  gas^  electrical, 
telephone  e^  telegraph  services  purchased  will  fee  »sed:  is  a 
manner  e?  ler  a  purpose  entitling  the  seller  te  regard  the 
gpess  ¥GGcipts  i^em  the  sale  as  exempted  fey  this  ehapte?  I^efi* 
^^  computation  el  the  amount  el  the  sales  tas  imposed  fey 
this  part  a»4  sses  the  property  is  seme  etfee?  manner  e?  le? 
seiae  ethe^-  purpose,  the  purchaser  shaH  fee  liafele  le?  payment 
el  asy  sales  ta«  imposed  fey  this  part  as  il  be  were  a  ^etaile^ 
making  a  retail  sale  el  the  gasr  elcetricity,  telephony  e*  *eie- 
graphv  er  gas7  electrical,  telephone  e¥  telegraph  services  at 
the  time  el  e«eh  sse^  as4  the  eest  el  tihe  gasr  electricity,  tele- 
phony  e¥  telegraphy  e^  gasy  electrical,  telephone  e*  telegraph 
Bcrviceo  te  himr  shaH  fee  deemed  the  gf'ess  receipts  l^efift  sseh 

TtTCTtTT     mTTTTT 

CnAPTBn   &r      ADMIJiTIOTnATION 

36151.  ¥he  following  portions  el  Part  4  el  this  division, 
ifisela^  as  set  inconaistent  with  the  express  provisions  el  this 
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1  part,  e^e  adopted,  made  applicabk  %e  €Ha4  shall  govorn  %fee 

3  4«^  Chapter  §  el  Part  i  ei  this  division  relating  te  dctcp- 

4  minationa,  excepting  therefrom  Sections  6151.6    (relating  te 

5  liability  el  purchasers  el  fiaetei'  vehicles),  6157    (relating  te 

6  centals  ftftd  leases),  ft»d  6158  (relating  %e  tes  stamps). 

7  -fb^  Chapter  &  ei  Part  i  ei  this  division  relating  *e  coUec- 

8  %ie»  e#  tft«^  excepting  therefrom  Section  6701    (relating  te 

9  security). 

10  -f^  Chapter  ^  el  Part  i  ei  this  division  relating  te  over- 

11  pa^onents  aed  refundsr 

12  4d^  Chapter  8  ei  Part  i  ei  this  division  relating  te  admin- 

13  istratio«7  excepting  therefrom  Section  7057  (relating  te  regis- 

14  tration  ei  cmplo^^ers). 

15  i^^  the  purpose  el  the  proper  administration  ei  this  part, 

16  tangible  personal  property"  e*  "property"  es  used  i»  Part 

17  i  ei  this  division  means  a«d  includos  gas^  electricity,  telephony 

18  e»'  telegraphy  e**  ga»r  electrical,  telephone  ep  telegraph  sc redoes, 

19  except  where  the  context  requires  ether  wise. 

20 

21  CnAPTEn  #r    DiopooiTioN  OP  Prooebdo 

22 

23  37101.     AH  iee%  taxes,  interest;  e«d  penalties,  imposed  «sd 

^»X  ctTT    TXTnTTTTTTTTJ    T3X    TTtTt     T  TJt^TlTl  T^vt    T7t7    T7T?     jTrTiTT    TTTT    T7TTTT    CTuTr^T^    TTTT^TT^r    TTTTT3 

25  pa*^  shall  be  paid  te  the  board  m  the  form  ei  remittances 

26  payable  te  the  State  Board  ei  Equalization  ei  the  State  ei 

27  Californiar  ?4ie  board  shall  transmit  the  payments  te  the  State 

28  Treasurer  te  be  deposited  in  the  State  Treasury  te  the  credit 

29  ei  the  €kt%  Electrical,  Telephone  a»d  Telegraph  Services  ¥a« 

30  Fund. 

^1  37102.     ^fhe  money  m  the  fund  shall,  upon  order  ei  ^e 

32  Controllei^  be  drawn  therefrom  ie^p  refunds  under  this  part 

33  e?  be  transferred  te  the  General  Fund  ei  the  state. 
34 

35  ClIAPTBR   ?T      ViOLATIONO 

36 

37  37151,     A»y  retailer  e?  ethei'  person  whe  iaiis  ep  rofuoca  te 

38  furnish  any  return  required  te  be  made,  e^*  M*e  iails  e?  3?e- 

39  fuses  te  furnish  a  supplemental  return  e**  other  data  required 

40  by  the  board,  is  g«ii^  ei  a  misdemeanor  a«d  subject  te  a  ise 

41  ei  set  exceeding  #ve  hundred  dollaro  ($500)  iev-  eaeh  offense. 

42  37152.     Any  peraon  required  te  make,  fender,  sign^  e*  verify 

43  any  report  whe  makes  a*iy  ialse  €Hr  fraudulent  return,  with  in- 

44  t^  te  defeat  e?  evade  the  determination  ei  a»  amount  d«e 

45  required  by  law  te  be  made  is  guilty  ei  a'  misdemeanor,  iie 

46  shall  iet-  eaeh  offense  be  fined  net  less  tten  three  hundred 

47  dollars    ($300)    and   net    more    thfH*   #ve    thousand    dollars 

48  ($6,000),  ep  be  imprisoned  ie^  net  exceeding  ese  f^^iri?  m  the 

49  county  jaUr  er  be  subject  te  beth  the  fine  at^  imprisonmont 

50  in  the  discretion  ei  the  court. 
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1  37153.     Aey  violation  ei  thie  f^&¥^  ejfcee^  as  othcrwioo  ^fe- 

2  vided,  is  ft  miadcmoanor. 

3  ■  37151.     Aey  proiacoution  fe^?  violation  el  cbej'  ei  tfee  penal 

4  provioiono  ei  *feis  ^e^  sfeftli  he  instituted  within  three  ycaro 

5  ft#tep  ^^  commiooioa  ei  4fee  offense. 

6 

7  CuArTBH  ^    Sfis  Judicata 

8  .-.  .       ^.. 

9  37176.     in  ^.he  determination  ei  a»y  ease  agietttg  ^m^ey  %tH6 

10  p&ei  the  i4ile  ei  ¥e»  judicata  is  applicable  eftij^  ii  the  liability 

11  involved  is  ie?  the  same  quarterly  period  as  was  involved  i» 

12  another  ease  prcviouoly  determined; 

13  geor  46^7    Divioion  S  (commencing  with  Section  38001)  is 

14  added  te said  code,  te  read; 

15 

16  DIVISION  3.    LOCAL  TAXES 

17 

18  PART  1.  COUNTY  REAL  PROPERTY  TRANSFER  TAX 

19 

20  Chapteb  1.    Authorization  and  Definitions 

21 

22  38001.     The  board  of  supervisors  of  any  county  or  any  city 

23  and  county  may  by  ordinance  impose  a  tax  in  accordance  with 

24  this  part  upon  transfers  of  lands  and  other  realty  situated 

25  within  the  county  or  city  and  county. 

26  38002.     "Transfer"  shall  include  any  conveyance,  grant, 

27  assignment  or  quitclaim ,  of  the  ownership,  of  or  title  to  lands 

28  or  other  realty,  or  any  interest  therein,  for  a  consideration,  and 

29  any  contract  for  such  conveyance,  grant,  assignment,  or  quit- 

30  claim,  or  any  lease  or  other  contract  under  vhich  possession 

31  is  given  to  the  purchaser,  or  any  other  person  by  his  direction, 

32  while  title  is  retained  by  the  vendor  as  security  for  the  pay- 

33  ment  of  the  purchase  price. 

34  38003.     "Transfer"  shall  not  include  a  conveyance  by  gilt, 

35  devise  or  inheritance,  a  conveyance  of  a  leasehold  interest 

36  other  than  of  a  type  described  in  Section  38002,  or  a  mortgage 

37  deed  of  trust  or  other  conveyance  of  an  interest  in  real  prop- 

38  erty  merely  to  secure  a  debt. 

39  38004.     "Value"  shall  mean  the  total  consideration,  valued 

40  in  money,  paid  or  delivered  or  contracted  to  be  paid  or  de- 

41  livered  in  return  for  the  transfer  of  lands  or  other  realty,  or 

42  any  interest  therein,  and  shaU  include  the  amount  of  any 

43  encumbrance  arising  or  resulting  from  a  special  assessment 

44  levied  or  imposed  by  any  public  district  or  agency,  a  mortgage, 

45  deed  of  trust  or  other  contract  indebtedness,  either  given  to 

46  secure  the  purchase  price  or  remaining  unpaid  at  the  time  ot 

47  trRnsf  fir 

48  38005.     *  *  County ' '  shaU  include  a  city  and  county. 
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1  Chapter  2.    Rate  of  Tax,  Payment  and  Exemptions 

2 

3  Article  1.     Computation  and  Payment  of  Tax 

4 

5  38011.     The  tax  authorized  by  this  part  shall  be  computed 

6  at  the  rate  of  one  percent  (1%)  of  the  value  of  the  real  prop- 

7  erty  transferred  up  to  twenty-five  thousand  dollars  ($25,000), 

8  and  at  the  rate  of  one  and  one-half  percent  (1^%)  of  the  value 

9  in    excess    of    twenty-five    thousand    dollars    ($25,000).    The 

10  vendor  and  the  purchaser  of  the  property  transferred  shall  be 

11  jointly  and  severally  liable  for  payment  of  the  tax. 

12  38012.     The   tax   authorized   by   this   part   shall   be   paid 

13  through  the  use  of  stamps  purchased  from  the  county  and 

14  affixed  to  the  instrument  of  transfer.  No  instrument  of  transfer 

15  shall  be  accepted  by  the  county  recorder  for  filing  or  recording 

16  unless    (a)    it  is  accompanied  by  a  completed  statement  as 

17  required  by  Section  36021  38021  and  (b)  the  tax  shall  have 

18  been  paid  and  evidenced  by  stamps  affixed  to  the  instrument 

19  for  the  amount  of  the  taxable  value  as  shown  by  the  statement, 

20  or  exemption  from  the  tax  is  claimed  in  the  statement. 
21 

22  Article  2.     Exemptions 
23 

24  38016.     There  shall  be  exempted  from  the  tax  authorized  by 

25  this  part : 

26  (a)   A  transfer  to  the  United  States,  this  state,  a  municipal 

27  corporation,  or  any  political  subdivision  of  this  state. 

28  (b)   A  transfer  to  any  college,  church  or  private  school  of 

29  less  than  collegiate  grade. 

30  (c)  A  transfer  between  husband  and  wife  or  parents  and 

31  children. 

32  (d)  A  transfer  of  improved  real  property  up  to  the  first 

33  fifteen  thousand  dollars  ($15,000)  of  value. 

34  (e)   Any  person  or  entity  that  the  county  is  prohibited  from 

35  taxing  under  the  Constitution  or  laws  of  the  United  States  or 

36  under  the  Constitution  of  this  state. 
37 

38  Chapter  3.     Information  Required,  Administration 

39  AND  Penalties 

40 

41  Article  1.     Statement  of  Value 

42 

43  38021.     Every  instrument  of  transfer  of  any  lands  or  other 

44  realty  when  presented  to  the  county  recorder  for  filing  or 

45  recording  shall  be  accompanied  by  a  statement,  in  triplicate, 

46  on   forms  to  be   furnished  by  the   county,   executed  by  the 

47  vendor  or  purchaser  under  penalty  of  perjury,  setting  forth 

48  the  full  names  and  addresses  of  the  vendor  and  purchaser,  a 

49  description  of  the  property  tranferred,  the  true,  full  and  com- 

50  plete  value  thereof,  the  date  of  transfer,  and  such  other  in- 

51  formation  as  may  be  required  by  the  board  of  supervisors  or 

52  the  State  Board  of  Equalization.  If  the  transfer  is  not  subject 
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1  to  the  tax  authorized  by  this  part,  the  statement  shall  specify 

2  the  reasons  for  the  exemption. 

3  38022.     The  county  recorder  shall  retain  one  copy  of  the 

4  statement  and  shall  transmit  two  copies  to  the  county  assessor. 

5  The  assessor  shall  insert  the  most  recent  assessed  value  for 

6  each  parcel  of  the  transferred  real  property  on  both  copies  of 

7  the  statement  and  shall  transmit  one  copy  to  the  State  Board 

8  of  Equalization. 
9 

10  Article  2.     Administration  and  Enforcement 
11 

12  3S026.     The  board  of  supervisors  shall  administer  and  en- 

13  force  the  tax  authorized  by  this  part.  It  may  by  ordinance 

14  provide  all  procedures  and  penalties  necessary  for  that  pur- 

15  pose,  including  but  not  limited  to  procedures  for  assessing  tax 

16  deficiencies  and  refunding  erroneous  or  excessive  payments, 

17  and  may  adopt  and  enforce  rules  and  regulations  relating 

18  thereto.  The  officers  and  employees  of  the  county  shall  assist 

19  in  the  administration  and  enforcement  of  the  tax,  as  required 

20  by  this  part  and  as  directed  by  the  board  of  supervisors. 
21 

22  Article  3.    Penalties 
23 

24  38031.     Any   person   who   falsely   or   fraudulently   makes, 

25  forges,  alters,  reuses  or  counterfeits  any  stamp  issued  by  a 

26  county,  as  provided  for  or  authorized  under  this  part,  or  causes 

27  or  procures  to  be  falsely  or  fraudulent  made,  forged,  altered, 

28  reused  or  counterfeited  any  such  stamp,  or  knowingly  and  will- 

29  fully  utters,  publishes,  passes  or  tenders  as  genuine  any  such 

30  false,  forged,  altered,  reused  or  counterfeited  stamp  for  the 

31  purpose  of  evading  the  tax  imposed  by  the  county  under  au- 
,32  thority  of  this  part,  is  guilty  of  a  felony  and  subject  to  im- 

33  prisonment  for  not  less  than  1  year  and  not  more  than  10 

34  years,   or  to  a  fine  of  not  less  than   one   thousand   dollars 

35  ($1,000)  and  not  more  than  ten  thousand  dollars  ($10,000), 

36  or  to  both  fine  and  imprisonment. 

37 

38  Chapter  4.     State  Boaed  of  Equalization 

39 

40  38036.     A  county  imposing  the  tax  authorized  by  this  part 

41  shall  furnish  to  the  State  Board  of  Equalization  such  statistical 

42  data  with  respect  to  the  tax  as  it  may  require. 

43  38037.     The  State  Board  of  Equalization  shall  prescribe  by 

44  regulation,  and  any  county  imposing  the  tax  authorized  by 

45  this  part  shall  reproduce  and  furnish  upon  request,  a  standard 

46  form  for  making  the  statement  required  by  Section  38021. 

47  38038.     The  State  Board  of  Equalization  upon  request  may 

48  assist  any  county  in  the  administration  and  enforcement  of 

49  the  tax  authorized  by  this  part,,  and  may  adopt  rules  and  regu- 

50  lations  necessary  to  carry  out  the  provisions  of  this  chapter. 
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1  Sec.  466.     Section  18711  of  the  Business  and  Professions 

2  Code  is  amended  to  read : 

3  18711.     Except  as  provided  in  Section  18713,  every  club 

4  licensed  under  this  chapter  shall,  within  72  hours  after  the 

5  determination  of  every  contest,  match,  or  exhibition  for  which 

6  an  admission  fee  is  charged  and  received,  furnish  to  the,  com- 

7  mission  a  written  report  duly  verified  by  one  of  its  officers, 

8  showing  the  number  of  tickets  issued  or  sold  for  such  .contest, 

9  match,  or  exhibition,  the  amount  of  the  gross  receipts  or  value 

10  thereof,  and  the  gross  price  charged  directly  or  indirectly  and 

11  no  matter  by  whom  received,  for  the  sale,  lease,  or  other  ex- 

12  ploitation  of  broadcasting  and  television  rights  of  such  contest, 

13  (match,  or  exhibition,  and  without  any  deductions  whatsoever 

14  for  commissions,  brokerage,  distributioi;  fees,  advertising,  or 

15  any  other  expenses,  charges,  and  recoupments  in  respect  thereto 

16  and  such   other   matters   as  the   commission  may  prescribe. 

17  Such  club  shall  also,  within  the  same  time,  pay  to  the  com- 

18  mission  a  tax,  exclusive  of  any  federal  taxes  paid  thereon,  of 

19  one  cent  ($0.01)  for  each  twenty  cents   ($0.20),  or  fraction 

20  thereof,  of  the  amount  paid  for  admission  to  such  contest, 

21  match,  or  exhibition,  and  of  the  gross  price  as  described  above 

22  for  the  sale,  lease,  or  other  exploitation  of  broadcasting  or  tele- 

23  vision  rights  thereof,  except  that  in  no  case  shall  such  tax  be 

24  less  than  twenty-five  dollars  ($25).  Said  tax  shall  apply  uni- 

25  formly  at  the  same  rate  to  all  clubs  subject  to  the  tax.  The 

26  tax  on  admissions  applies  to  the  amount  actually  paid  for 

27  admission,  and  not  to  the  regular  established  price.  No  tax 

28  is  due  in  the  case  of  a  person  admitted  free  of  charge. 

29  Sec.  467.     Section  4204  of  the  Government  Code  is  amended 

30  to  read : 

31  4204.     To  be  approved,  the  contractor's  bond  shall  provide 

32  that  if  the  person  or  his  subcontractors,  fail  to  pay  for  any 

33  materials,  provisions,  provender  or  other  supplies,  or  teams, 

34  used  in,  upon,  for  or  about  the  performance  of  the  work  con- 

35  tracted  to'be  done,  or  for  any  work  or  labor  thereon  of  any 

36  kind,  or  for  amounts  due  under  the  Unemployment  Insurance 

37  Code  with  respect  to  such  work  or  labor,  or  for  all  amounts 

38  required  to  be  deducted,  withheld  and  paid  over  to  the  Fran- 

39  chise  Tax:  Board  from  the  wages  of  employees  of  the  contrac- 

40  tor  and  his  subcontractors  pursuant  to  Section  18806  of  the 

41  Revenue  and  Taxation  Code,  with  respect  to  such  work  or 

42  labor,  that  the  surety  or  sureties  will  pay  for  the  same,  in  an 

43  amount  not  exceeding  the  sum  specified  in  the  bond,  and  also, 

44  in  case  suit  is  brought  upon  the  bond,  a  reasonable  attorney's 

45  fee,  to  be  fixed  by  the  court.  The  contractor  may  require  of 
4g  his  subcontractors  a  bond  to  indemnify  the  contractor  for  any 

47  loss  sustained  by  the  contractor  because  of  any  default  by  the 

48  subcontractors  under  this  section. 

49  Sec.  468.     Section  15607  of  said  code  is  amended  to  read : 

50  15607.     The  board  shall  summon  assessors  to  meet  with  it 

51  or  its  duly  authorized  representatives  at  least  once  annually,  at 

52  places  within  the  state  it  designates,  to  study  or  discuss  prob- 
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1  lems  of  administration  of  assessment  and  taxation  laws  and  to 

2  promote  uniformity  of  procedure  in  tax  matters  throughout  the 

3  state.  The  expenses,  including  any  registration  fees  for  insti- 

4  tutes  or  conferences,  of  any  assessor  attending  these  sessions 

5  is  a  charge  against  his  county  or  city,  to  be  paid  in  the  same 

6  manner  as  other  county  or  city  charges.  The  governing  body 

7  of  the  county  or  city  may  provide  for  the  payment  of  such 

8  expenses  for  members  of  the  assessor's  staff  attending  such 

9  conferences. 

10  Sec.  469.'    Section  20532  of  said  code  is  amended  to  read: 

11  20532.     The  governing  body  of  a  contracting  agency  having 

12  taxing  power,  or  of  a  school  district  included  under  Chapter 

13  4.5  of  this' part,  shall,  if  necessary,  include  in  its  budget  the 

14  amount  estimated  by  the  governing  body  to  be  required  to 

15  provide  sufficient  revenue  to  meet  the  obligations  of  the  agency 

16  or  district  for  contributions  to  this  system  under  and  after 

17  termination  of  the  contract.  Such  contracting  agency,  other 

18  than  a  school  district,  may  levy  a  tax  at  a  rate  to  produce 

19  the  amount  so  estimated,  in  addition  to  the  annual  rate  of 

20  taxation  otherwise  allowed  by  law  to  be  levied  in  such  agency. 

21  Any  member  of,  or  recipient  of  a  benefit  from,  this  system 

22  by  reason  of  such  a  contract  may  maintain  any  appropriate 

23  action  or  proceeding  to  require  performance  of  the  duty  herein 

24  and  by  Section  20564  imposed  on  a  governing  body. 

25  SEC.  469.5.     Section  43002  of  said  code  is  amended  to  read: 

26  43002.     Tax  liens  attach  on  the  first  Monday  i»  March  day 

27  of  January  of  each  year. 

28  Sec.  470.     Section  43007  of  said  code  is  amended  to  read : 

29  43007.     Notwithstanding  any  other  contrary  provisions  of 

30  law,  the  city  legislative  body  may  by  ordinance  provide  that 

31  every  person  of  the  city  who  at  12  :01  a.m.  of  the  first  day  of 

32  January  of  any  year  was  the  owner  of,  or  had  in  his  possession, 

33  or  under  his  control,  any  taxable  improvement,  which  improve- 

34  ment  was  thereafter  destroyed  without  his  fault  by  fire  or  by 

35  any  other  means  prior  to  July  81  of  that  year  and  cannot  be 

36  thereafter  rebuilt  because  of  a  zoning  prohibition,  may  on  or 

37  before  a  date  to  be  specified  in  such  ordinance  make  application 

38  for  the  reassessment  of  such  improvement  and  deliver  t^  the 

39  assessing  official  of  the  city  a  written  statement  under  oath,  ac- 

40  companied  by  a  certificate  of  a  disinterested  competent  person 

41  or  authoritv  showing  the  condition  and  value,  if  any,  of  the  im- 

42  provement  immediatelv  after  the  destruction,  and  that  the  asses- 

43  sor  shall,  on  or  before  October  31  of  that  year,  assess  the  improye- 

44  ment,  or  reassess  it  if  it  has  already  been  assessed   accordmg 

45  to  the  condition  and  value  immediately  a,fter  the  destruction 

46  and  upon  such  notice  as  it  may  find  to  be  proper  the  board  ot 

47  equalization  for  the  city  may,  until  November  30  of  that  year, 

48  equalize  any  such  assessment  or  reassessment.  It  may  also  be 

49  provided  in  such  ordinance  that  the  tax  rate  fixed  for  property 

50  on  the  roll  on  which  the  improvement  so  assessed  appears  or 

51  the  improvement  so  reassessed  appeared  at  the  time  ot  its  orig- 

52  inal  assessment  shaU  be  applied  to  the  amount  of  equalized  as- 
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1  sessment  or  reassessment  determined  in  accordance  with  this 

2  section.  In  the  event  that  the  resulting  figure  is  less  than  the 

3  tax  theretofore  computed,  the  ordinance  may  provide  that  the 
■1  taxpayer  shall  be  liable  for  tax  only  for  the  lesser  amount  and 

5  that  the  difference  shall  be  canceled.  If  the  taxpayer  has  al- 

6  ready  paid  the  tax  previously  compute4,  the  ordinance  may 

7  provide  that  such  difference  shall  be  refunded  to  the  taxpayer. 

8  This  section  shall  be  applicable  to  all  cities  to  which  the  Con- 

9  stitution  does  not  prevent  it  from  being  applied. 

10  Sec.  471.     Section  51501  of  said  code  is  amended  to  read : 

11  51501.     By  ordinance,  a  city  legislative  body  may  transfer 

12  the  duties  of  the  city  treasurer  to  the  treasurer  of  the  county 

13  in  which  the  city  is  situated,  and  shall,  by  January  1,  1967 

14  transfer  the  assessment  and  tax  collection  duties  performed  by 

15  the  city  assessor  and  tax  collector  to  the  assessor  and  tax  col- 

16  lector  of  the  county  in  which  the  city  is  situated,  and  no  city 

17  shall  establish  the  offices  of  city  assessor  and  tax  collector  after 

18  that  date. 

19  Sec.  472.     Section  51505  of  said  code  is  amended  to  read : 

20  51505.     The  ordinance  transferring  the  duties  of  the  treas- 

21  urer  is  effective  until  repealed.  Certified  copies  of  the  ordi- 

22  nance  repealing  the  transfer  of  the  treasurer 's  duties  shall  be 

23  served  upon  the  county  auditor,  tax  collector,  and  treasurer. 

24  Sec.  473.     Section  51515  of  said  code  is  amended  to  read  : 

25  51515.     When  the  duties  of  the  city  treasurer  have  been 

26  transferred  to  the  county  treasurer,  one-fourth  of  1  percent 

27  shall  be  deducted  from  the  money  collected  by  the  county  tax 

28  collector  as  compensation  for  the  services  of  the  county  treas- 

29  urer  and  paid  into  the  county  salary  fund. 

30  Sec.  474.     Section  54902  of  said  code  is  amended  to  read : 

31  54902.     On  or  before  December  1st  of  the  year  prior  to  the 

32  year  in  which  the  assessments  or  taxes  are  to  be  levied,  the 

33  statement  and  map  or  plat  shall  be  filed  with  each  assessor 

34  whose  roll  is  used  for  the  levy  and  with  the  State  Board  of 

35  Equalization. 

36  Sec.  475.     Article  7    (commencing  with  Section  1791)    of 

37  Chapter  1,  Division  5  of  the  Education  Code  is  repealed. 

38  Sec.  476.     Article  3   (commencing  with  Section  20801)   of 

39  Chapter  3,  Division  16  of  said  code  is  repealed. 

40  8EC.  476.5.     Article  3  (commencing  with  Section  20803) 

41  is  added  to  Chapter  3,  Division  16  of  said  code,  to  read: 

42 

43  Article  3.     Provisions  for  Increase  and  Decrease 

44  of  Maximum  Tax  Bates  of  School  Districts 

45 

46  20803.     Any  maximum  rate  of  tax  for  any  district  may  he 

47  increased  and,  having  been  incr cashed,  may  le  decreased  by  an 

48  amount  equal  to  or  less  than  the  amount  of  such  increase,  by 

49  a  majority  vote  of  the  qualified  electors  of  the  school  district 

50  O't  an  election  which  may  be  ordered,  by  the  governing  board 

51  of  the  school  district  of  its  own  motion  and  shall  be  ordered 

52  within  90  days  after  the  filing  with  the  governing  board  of  a 
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1  petition  signed  hy  not  less  than  10  percent  of  the  registered 

2  voters  of  the  district,  requesting  that  an  election  he  ordered, 

3  unless  the  petitioners  request  that  the  election  he  consolidated 

4  with  the  annual  election  for  memhers  of  the  governing  hoard, 

5  or  that  the  election  he  consolidated  with  the  general  election. 

6  Any  decrease  in  an  increased  maximum  tax  rate  pursuant 

7  to  this  section  shall  not  he  in  an  amount  which  will  reduce 

8  the  tax  rate  for  the  district  helow  the  maximum  specified  in 

9  Section  20751.  The  governing  hoard  shall  determine  whether 

10  the  increase  or  decrease  shall  remain  in  effect  for  a  specified 

11  or  unspecified  period  of  time,  unless  the  petition  filed  hy  the 

12  electors  provides  for  a  specified  or  unspecified  period  of  time. 

13  //  a  specified  period  is  provided  for  in  the  petition  or  deter- 

14  mined  upon  hy  the  governing  hoard,  such  period  shall  he 

15  stated  on  the  hallot. 

16  Pursuant  to  the  order  of  the  governing  hoard,  the  election 

17  shall  he  called,  held,  and  conducted  hy  the  county  superin- 

18  tendent  of  schools,  as  nearly  a^  is  practicahle  in  accordance 

19  with  the  provisions  of  Chapter  6  of  Division  4  of  this  code. 

20  The  statement  of  the  purposes  of  the  election  in  the  card  notice 

21  of  election  shall  contain  only  the  following: 

22  (a)  The  amount  of  the  proposed  decrease  or  increase  in  the 

23  maximum  tax  rate.  If  the  proposed  increase  is  a  continuation 

24  of  a  previously  authorized  tax  rate  that  fact  shall  he  so  stated. 

25  (h)  A  hrief  summary  of  the  issues  involved. 

26  The  specification  of  the  election  order  shall  contain  the  text 

27  of  the  statement  of  the  purposes  of  the  election  in  the  form  in 

28  which  it  is  to  appear  on  the  card  notice  of  election.  The  same 

29  information  shall  he  furnished  the  county  superintendent  of 

30  schools  hy  the  governing  hoard  of  the  district  for  all  maximum 

31  tax  increase  or  decrease  elections  ordered  hy  it. 

32  The  costs  incurred  hy  the  county  clerk  or  registrar  of  voters 

33  and  the  county  superintendent  of  schools  in  connection  with 

34  this  section  shall  he  paid  out  of  the  funds  of  the  district. 

35  Except  as  otherwise  herein  provided,  the  hallot  used  in  the 

36  election  shall  contain  suhstantially  the  words  ''Shall  the  pro- 
Si  posed   (increase  decrease)   in  the  maximum  tax  rates  from 

38     to ,  (such  rate  to  he  in  effect  in  the 

39  school  district  for  the  school  year  (or  years)  19 to  19 — ,) 

40  he  authorized?"  Opposite  such  words,  in  separate  lines,  the 

41  words  "Yes"  and  "No"  shall  he  printed,  with  a  voting  square 

42  opposite  each  such  word.  If,  at  any  prior  election  held  in  the 

43  district,  the  maximum  tax  rate  of  the  district  was  increased 

44  for  a  specified  period  of  time,  and  if  the  election  is  called  for 

45  the  purpose  of  continuing  in  effect  the  previously  authorized 

46  increase  in  the  maximum  tax  rate  of  the  district,  the  words  to 

47  appear  on  the  hallot  shall  he  "Continuation  of  existing  maxi- 

48  mum  tax  rate  of for  the  school  years  19 —  to  19 — , 

49  yes"  and  "Continuation  of  existing  maximum   tax  rate  of 

50     for  the  school  years  19 to  19 ,  no"  or  words  of 

51  similar  import.  Each  voter  shall  stamp  or  print  a  cross  in  the 

52  voting  square  after  the  answer  he  desires  to  give. 
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1  If  a  'proposal  is  submitted  to  the  electors  under  this  section 

2  for  an  increase  or  decrease  in  the  maximum  tax  rate,  the 

3  ballot  shall  show  the  maximum  tax  rate  of  the  district  which 

4  will  be  in  effect  if  the  proposal  is  defeated.  If  a  proposal  is 

5  submitted  to  the  electors  under  this  section  for  the  continua- 

6  tion  of  a  prior  increase  authorized  for  a  specified  time,  the 

7  ballot  shall  show  the  maximum  tax  rate  which  will  be  in  effect 

8  in  the  district  at  the  end  of  such  specified  time  if  the  proposal 

9  is  defeated.  If  a  proposal  is  submitted  to  the  electors  under 

10  this  section  for  an  additional  increase  while  a  prior  authorized 

11  increase  is  still  in  effect,  the  ballot  shall  show  the  maximum 

12  rate  which  will  be  in  effect  in  the  district  if  the  proposal  is 

13  defeated,  and,  if  the  prior  authorized  increase  is  for  a  speci- 

14  fied  time,  the  ballot  shall  also  show  the  maximum  tax  rate 

15  which  will  be  in  effect  in  the  district  at  the  end  of  such  speci- 

16  fied  time  if  the  proposal  is  defeated. 

17  If  an  election  for  a  decrease  in  an  increased  maximum  ta^ 

18  rate  of  a  district  isJield  in  any  year  prior  to  or  concurrently 

19  with  the  district  eUction  for  governing  board  members,  any 

20  decrease  adopted  at  such  election  shall  become  effective  on  July 

21  1st  following  the  election.  If  an  election  for  a  decrease  in  an 

22  increased  tax  rate  of  a  district  is  held  in  any  year  after  the 

23  date  of  the  district  election  for  governing  board  members,  any 

24  decrease  adopted  at  such  election  shall  not  become  effective 

25  until  July  1st  of  the  next  succeeding  year. 

26  20804.     Any  such  increase  in  tax  rates  shall  remain  in  effect 

27  only  for  the  period  specified  on  the  ballot,  if  such  period  was 

28  specified  by  the  governing  board. 

29  20804.1.     When  either  a  separate  high  school  district,  the 

30  boundaries  of  which  are  not  coterminous  with  a  junior  college 

31  district,  or  a  unified  school  district,  operates  a  junior  college 

32  and  has,  pursuant  to  the  provisions  of  Section  20803,  increased 

33  the  maximum  tax  rate  otherwise  applicable  to  the  district,  and 

34  thereafter,  while  such  increased  tax  rate  continues  in  effect, 

35  ceases  to  operate  the  junior  college,  the  maximum  tax  rate  as  so 

36  increased  shall,  beginning  with  the  school  year  in  which  the 

37  district  ceases  to  operate  the  junior  college,  be  reduced  by 

38  thirty-five  cents  ($0.35)  on  each  one  hundred  dollars  ($100) 

39  of  assessed  valuation. 

40  20804.3.     Notwithstanding  any  provision  of  law  to  the  con- 

41  trary,  no  election  for  the  purpose  of  increasing  or  decreasing 

42  any  maximum  tax  rate  for  any  school  district  shall  be  held 

43  within  45  days  before  a  statewide  election  or  urithin  45  days 

44  after  a  statewide  election  unless  conducted  at  the  same  time 

45  as  such  statewide  election,  subject  to  the  provisions  of  Chap- 

46  ter  4  (commencing  with  Section  23300)  of  Part  2  of  Division 

47  12  of  the  Elections  Code. 

48  20805.     Any  election  called  pursuant  to  Sections  20801  to 

49  20804,  inclusive,  may  be  consolidated  urith  any  other  election 

50  pursuant  to  the  provisions  of  Chapter  4  (commencing  with 

51  Section  23300)  of  Part  2  of  Division  12  of  the  Elections  Code. 
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1  Sec.  477.     Section  1828  of  said  code  is  amended  to  read : 

2  1828.     When  a  portion  of  a  school  district  is  taken  from  the 

3  district  and  annexed  to,  transferred  to,  or  included  in,  any 

4  other  district,  with  or  without  affirmative  action  taken  by  the 

5  residents  within  such  portion  and  real  property  or  fixtures  of 

6  the  district  from  which  the  portion  is  taken  are  situated  in 

7  such  portion,  or  when  a  high  ^chool  district  or  unified  district 

8  ceases  to  maintain  a  junior  college  by  virtue  of  its  inclusion 

9  in  a  new  or  reorganized  junior  college  district,  the  district  in 

10  which  the  portion  is  amiexed,  transferred  or  included,  or  the 

11  new  junior  college  district,  as  the  case  may  be,  if  it  receives 

12  the  property  of  the  other  district  pursuant  to  this  division 

13  and  if  it  does  not  assume  the  bonded  indebtedness  incurred  by 

14  the  other  district  on  account  of  the  acquisition  or  improvement 

15  of  the  property,  shall  pay  the  other  school  district  for  the  use 

16  of  such  property  as  provided  in  this  section. 

17  Within  60  days  after  tlie  annexation,  transfer,  or  inclusion 

18  has  been  effected,  the  board  of  supervisors  of  the  county  which 

19  has  jurisdiction  over  the  district  from  which  the  property  is 

20  taken  shall,  by  order  entered  upon  its  minutes,  determine  what 

21  proportion  of  the  then  outstanding  bonded  indebtedness  of  the 

22  school  district  from  which  the  property  was  taken  was  incurred 

23  for  the  acquisition  or  improvement  of  the  real  property  and  all 

24  fixtures  therein  or  thereon.  Commencing  one  year  after  the 

25  date  of  the  determination,  the .  school  district  receiving  the 

26  property  of  the  other  district  shall  pay  annually  to  the  other 

27  school  district  for  the  use  of  such  property  an  amount  equal 

28  to  the  annual  amount  required  for  the  payment  of  interest  and 

29  redemption  of  the  portion  of  the  bonded  indebtedness  deter- 

30  mined  by  the  board  of  supervisors. 

^l  g^er  4r^    Seetieft  3-2§&  ef  said  eede  m  i^e^eakdr 

32  Sec.  479.     Sectioii  3256  of  said  code  is  repealed. 

33  Sec.  480.     Section  3347  of  said  code  is  amended  to  read :  _ 

34  3347,     Any  unified  or  otherwise  reorganized  district  which 

35  includes   at  the  time  of  unification  or  other  reorganization 

36  under  this  chapter  any  district  having  outstanding  bonded  in- 

37  debtedness  shall  pay,  in  accord  with  proposals  made  under  Sec- 

38  tions  3258  and  3260,  for  the  use  of,  the  school  property  of  the 

39  included  district  acquired  or  constructed  from  the  proceeds  ^of 

40  its  own  bonds,  an  annual  charge  to  the  account  of  such  in- 

41  eluded  district,  to  be  administered  as  a  trust  fund  by  or  under 

42  the  direction  of  the  county  superintendent  of  schools.  The 

43  annual  charge  shall  be  equal  to  the  annual  amount  required 

44  for  the  interest  and  redemption  of  the  bonds. 

45  The  county  superintendent  of  schools  may  apply  the  annual 

46  charge  to  the  interest  and  bond  redemption  of  the  included 

47  district  or  use  it  for  any  other  lawful  purpose  for  the  use  and 

48  benefit  of  the  area  comprising  the  included  district. 

49  The  governing  board  of  any  unified  school  district  shall  m- 

50  elude  in  its  annual  budget  an  amount  equal  to  the  annual 

51  charge.  If  it  fails  to  do  so,  the  county  superintendent  of  schools 
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1  shall  add  the  amount  to  the  budget  submitted  by  the  governing 

2  board. 

3  The  county  board  of  supervisors  shall  include  in  the  annual 

4  tax  to  be  levied  upon  the  assessed  valuation  of  the  unified  dis- 

5  trict  a  tax  sufficient  to  provide  for  the  annual  charge.  While 

6  the  annual  charge  is  in  effect,  the  board  of  supervisors  need 

7  not  levy  a  tax  on  the  assessed  valuation  of  the  included  dis- 

8  trict  for  its  interest  and  bond  redemption  if  the  amount  of  the 

9  annual  charge  upon  the  unified  district  is  sufficient  for  and  is 

10  actually  used  for  the  interest  and  bond  redemption. 

11  The  annual  charge  shall  continue  for  the  entire  period  dur- 

12  ing  which  any  bonded  indebtedness  is  outstanding  against  any 

13  included  district.  Upon  the  retirement  of  the  entire  bonded 

14  indebtedness  of  the  included  district  the  charge  shall  cease  to 

15  accrue,  and  the  school  property  of  the  included  district  shall 

16  become  the  property  of  the  unified  district. 

17  Sec.  481.     Section  3353  of  said  code  is  repealed. 

18  Sec.  482.     Section  5605.5  of  said  code  is  amended  to  read: 

19  5605.5.     The    governing  board    of   a   high    school    district 

20  whidh  maintains  a  junior  high  school  shall  prior  to  July  1  of 

21  each  fiscal  year  compute  on  the  basis  of  current  estimates 

22  of  cost  and  average  daily  attendance  the  amount  by  which 

23  costs  during  the  succeeding  fiscal  year  of  educating  pupils  in 

24  grades  seven  and  eight  exceeds  the  total  of  federal  and  state 

25  apportionments  and  the  tuition  payments  to  be  received  by 

26  the  district  during  the  succeeding  fiscal  year  for  such  pupils. 

27  The  governing  board  shall  also  divide  the  amount  so  computed 

28  by  the  number  of  units  of  such  average  daily  attendance  to 

29  ascertain  the  amount  of  such  cost  which  is  attributable  to  each 

30  such  unit  of  average  daily  attendance. 

31  If    an    elementary    district    within    the    high    school    dis- 

32  trict  has  10  percent  or  less  of  the  pupils  in  grades  7  and  8 

33  residing  in  the  district  attending  a  junior  high  school  of  the 

34  high  school  district,  the  high  school  district  shall  certify  to 

35  the  elementary  district  prior  to  July  1  of  each  fiscal  year  the 

36  amount  computed  under  this  section  that  is  attributable  to 

37  each  unit  of  average  daily  attendance  of  pupils  who  reside  in 

38  such  elementary  district  and  attend  the  junior  high  school  of 

39  the  high  school  district.   The  amount  certified  by  the  high 

40  school  district  shall  be  paid  to  such  district  by  the  elementary 

41  district  as  tuition  for  such  pupils.  The  governing  board  of  the 

42  elementary  district  shall  include  the  amount  so  certified  m 

43  its  budget.  The  remainder  of  the  amount  computed  under  this 

44  section   may   be    raised   by  a   tax   levied   upon   the   assessed 

45  valuation  of  the  high  school  district  excluding  the  assessed  yal- 

46  nation  of  the  elementary  district  affected  by  this  subdivision. 

47  Sec.  483.     Section  5605.6  of  said  code  is  amended  to  read : 

48  5605.6.     For  the  purposes  of  Section  5605,  the  assessed  valu- 

49  ation  of  the  district  shall  be  that  as  shown  by  the  current 

50  equalized  assessment  roll  of  the  district  plus  a  sum  determined 

51  by  adding  to  such  assessed  valuation  an  amount  which  would, 

52  if  the  current  tax  rate,  as  defined  in  Section  17604  as  it  read 
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1  on  January  1,  1963,  of  such  district  were  levied  on  such  added 

2  amount,  produce  or  will  produce  75  percent  of  the  equivalent 

3  of  all  miscellaneous  funds  as  miscellaneous  funds  are  defined 

4  in  Section  17606  as  it  read  on  January  1,  1963,  received  or  to 

5  be  received  by  such  district  for  the  fiscal  year  for  which  such 

6  added  amount  was  determined. 

7  Sec.  484.     Section  5661  of  said  code  is  amended  to  read: 

8  5661.     If  the  elementary  school  district  is  located  entirely 

9  within  one  county,  the  board  of  supervisors  shall ,  at  the  time 

10  and  in  the  manner  prescribed  by  Sections  20701  and  following, 

11  levy  a  tax  on  all  taxable  property  in  the  elementary  school 

12  district  sufficient  to  raise  the  amount  set  forth  in  the  certificate. 

13  If  the  elementary  school  district  is  located  in  more  than  one 

14  county,  such  tax  shall  be  levied  in  the  manner  prescribed  by 

15  Sections  20701  and  following. 

16  Sec.  485.     Section  6352  of  said  code  is  amended  to  read: 

17  6352.     For  the  purpose  of  crediting  attendance  for  appor- 

18  tionments  from  the  State  School  Fund  during  the  1954-1955 

19  fiscal  year  and  thereafter,  "adult"  means  any  person  who  has 

20  attained  his  21st  birthday  on  or  before  September  1st  or  Feb- 

21  ruary  1st  of  the  semester  for  which  he  has  enrolled,  and  who 

22  has  enrolled  in  less  than  10  periods  of  not  less  than  40  minutes 

23  each  per  week  for  high  school  districts. 

24  Sec.  486.     Section  6741  of  said  code  is  amended  to  read: 

25  6741.     A  student  shall  be  deemed  to  be  a  resident  of  the 

26  high  school  district  in  which  he  lived  at  the  time  of  his  admis- 

27  sion  to  the  program  and  the  excess  cost  for  a  school  year  of 

28  •  educating  such  student  shall  be  paid  by  the  high  school  district 

29  of  which  he  is  a  resident  to  the  county  superintendent  who  is 
80     providing  education  for  the  students.  The  excess  cost  shall  be 

31  determined  by  dividing  the  total  current  expense  of  education 

32  as  defined  in  Section  17503  and  also  excluding  expense  of 

33  boarding  and  lodging  during  such  school  year  by  the  total 

34  number  of  units  of  average  daily  attendance  in  such  school  or 

35  classes  during  such  school  year,  less  state  and  federal  appor- 

36  tionments  on  account  of  such  average  daily  attendance. 

37  Average  daily  attendance  of  students  shall  be  computed,  for 

38  purposes  of  this  article,  by  dividing  the  number  of  days  such 

39  student  attended  the  schools  or  classes  by  the  number  of  days 

40  that  the  schools  or  classes  were  taught,  except  that  with  respect 

41  to  a  student  attending  such  schools  or  classes  for  more  than 

42  175  days  in  a  school  year,  the  average  daily  attendance  shall 

43  be  computed  by  using  the  divisor  of  175. 

44  For  purposes  of  computing  average  daily  attendance  180 

45  minutes  of  class  attendance  shall  be  deemed  to  constitute  a 

46  schoolday,  and  no  more  than  15  hours  of  class  time  per  week 

47  shall  be  considered.  . 

48  Not  later  than  July  15th  of  each  year,  the  superintendent  o± 

49  schools  of  the  county  providing  education  for  students ,  shall 

50  forward  his  claim  for  the  excess  expense  reimbursement  to  the 

51  high  school  district  of  residence  of  each  student  during  the  pre- 
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1  ceding  school  year,   and  the  governing  board  of  such,  high 

2  school  district  shall  upon  receipt  thereof  pay  such  claims. 

3  The  governing  board  of  the  high  school  district  to  vrhich  the 

4  claim  is  presented  may  include  in  its  budget  the  amount  neces- 

5  sary  to  pay  the  claim,  and,  if  the  amount  is  included  in  the 

6  budget,  the  board  of  supervisors  shall  levy  a  school  district 

7  tax  to  raise  the  amount. 

8  Sec.  487.     Section  6854  of  said  code  is  amended  to  read: 

9  6854.     The  governing  board  of  the  district  to  v^^hom  the 

10  claim  prescribed  by  Section  6853  is  presented  may  include  in 

11  its  budget  the  amount  necessary  to  pay  the  claim. 

12  Sec.  488.     Section  6855  of  said  code  is  amended  to  read : 

13  6855.     The  governing  board  of  any  school  district  maintain- 

14  ing  a  school  or  classes  at  a  tuberculosis  or  polio  w^ard,  hospital 

15  or  sanatorium,  may  include  in  its  budget  the  amount  necessary 

16  to  maintain  such  school  or  classes. 

17  Sec.  489.     Section  6913.1  of  said  code  is  amended  to  read: 

18  6913.1.     The  governing  board  61  any  school  district  vs^hich 

19  maintains  or  has  entered  into  an  agreement  with  another  dis- 

20  trict  for  educational  services  or  facilities,  including  the  rental 

21  of  property  or  purchase  of  equipment,  for  mentally  retarded 

22  minors  who  come  within  the  provisions  of  Sections  6902  and 

23  6903  shall  include  in  its  budget  the  amount  necessary  to  main- 

24  tain  such  services  or  facilities  or  to  meet  its  obligations  under 

25  said  agreement.  No  amounts  shall  be  included  in  its  budget 

26  pursuant  to  this  section  for  the  purchase  or  improvement  of 

27  school  sites  or  the  construction  of  school  buildings. 

28  Sec.  490.     Section  8955  of  said  code  is  amended  to  read: 

29  8955.     The  county  superintendent  of  schools  shall,  with  the 

30  approval  of  the  county  board  of  education,   certify  to*  the 

31  county  auditor  and  the  county  board  of  supervisors,  on  or 

32  before  July  15th  of  each  year,  the  amount  of  money  required 

33  to  be  raised  by  a  tax  for  the  education  of  mentally  retarded 

34  minors  who  come  within  the  provisions  of  Section  6902  and 

35  for  the  rental  of  property  and  the  purchase  of  equipment  by 
38  the   county   superintendent   of    schools   for   special   training 

37  schools  and  classes  for  such  minors.  The  amount  shall  be  deter- 

38  mined  by  subtracting  from  the  total  cost  of  the  education  of 

39  such  minors,  including  transportation,  to  the  county  super- 

40  intendent  of  schools  (1)  the  total  of  any  balances  remaining 

41  to  be  expended  for  this  purpose,  and  (2)  the  total  amount  to 

42  be  apportioned  by  the  Superintendent  of  Public  Instruction  to 

43  the  county  school  service  fund  for  the  education  of  mentally 

44  retarded  minors  who  come  within  the  provisions  of  Section 

45  6902  and  by  adding  to  the  result  the  amount  required  for 

46  rental  of  property  and  purchase  of  equipment. 

47  The  county  auditor  and  the  county  board  of  supervisors 

48  shall  determine  the  tax  necessary  to  produce  the  amount  cer- 

49  tified  when  levied  upon  the  taxable  property  of  all  the  districts 

50  under  the  jurisdiction  of  the  county  superintendent  of  schools 

51  which  during  the  preceding  fiscal  year  had  less  than  901  units 

52  of  average  daily  attendance  in  the  elementary  schools  of  the 

(  274  ) 


—  213  —  AB  2270 

1  district.  The  board  of  supervisors  shall  at  the  time  of  levying 

2  other  county  taxes  add  the  tax  so  determined  to  the  other  taxes 

3  levied  for  each  school  district  which  had  during  the  preceding 

4  fiscal  year  less  than  901  units  of  average  daily  attendance  in 

5  the  elementary  schools  of  the  district,  except  that  the  tas 

6  added  shall  not  exceed  ten  cents  ($0.10)  for  each  one  hundred 

7  dollars  ($100)  of  assessed  valuation. 

8  The  county  superintendent  of  schools  shall  adjust  the  budget 

9  of  the  district  to  reflect  the  amount  to  be  received  from  the 

10  tax  and  the  transfer  of  the  same  amount  to  the  county  school 

11  service  fund.  The  amount  received  from  the  tax  shall  be  trans- 

12  f erred  to  the  county  school  service  fund  by  the  county  auditor 

13  upon  the  order  of  the  county  superintendent  of  schools. 

14  In  the  event  the  amount  received  from  the  tax  levied  is  less 

15  than  the  amount  certified  by  the  county  superintendent  of 

16  schopls  the  difference  shall,  with  the  approval  of  the  Super- 

17  intendent  of  Public  Instruction,  be  paid  the  county  superin- 

18  tendent  of  schools  from  funds  withheld  pursuant  to  Section 

19  18352.2. 

20  Sec.  491.     Section  11451  of  said  code  is  amended  to  read: 

21  11451.    The  units  of  average  daily  attendance  of  pupils 

22  resident  of  a  junior  college  district  enrolled  in  13th-  and  14th- 

23  grade  courses  shall  be  computed  in  the  following  manner : 

24  (a)  For  the  first  semester  by  dividing  by  30  the  sum  of  the 

25  total  number  of  whole  and  partial  class  hours  of  regularly 

26  enrolled  pupils'  attendance  as  recorded  for  the  fourth  week  of 

27  five  consecutive  achooldays  of  the  semester  and  for  the  first 

28  week  of  five  consecutive  schooldays  in  December. 

29  (b)  For  the  second  semester  by  dividing  by  30  the  sum  of 

30  the  total  number  of  whole  and  partial  class  hours  of  regu- 

31  larly  enrolled  pupils'  attendance  as  recorded  for  the  fourth 

32  week,  or  for  the  first  week,  thereafter,  containing  five  consecu- 

33  tive  schooldays  of  the  semester  and  for  the  last  week  of  five 

34  consecutive  schooldays  next  preceding  April  15th. 

35  (c)  By  computing  the  mean  average  of  the  quotients  de- 

36  rived  under  (a)  and  (b).  ^ 

37  Sec.  492.     Section  11451.01  of  said  code  is  repealed. 

38  Sec.  493.     Section  11451.02  of  said  code  is  amended  to  read : 

39  11451.02.     The  attendance  of  all  pupils  not  residents  of  a 

40  junior  college   district,   enrolled  in  regular   13th-  and   14th- 

41  grade  courses  of  the  junior  college  shall  be  kept  separately 

42  from  all  other  attendance  and  the  units  of  average  daily  at- 

43  tendance  for  such  pupils  shall  be  computed  on  an  individual 

44  basis  in  the  manner  prescribed  in  Section  11451. 

AP,  Sec    494.     Section  11706  of  said  code  is  repealed. 

46  Sfier  4&§r     Section  44344  ei  sdi4  ee^  is  amended  ^  ree^ 

.rj  11211.     ¥^  governing  board  el  em^  school  diotrict  sM 

48  includo  m  **«  budget  ftft  amount  I©*  the  P^rpoPO  ^  pro^ddmg 

49  funds  »e%  ^  cxcocd  ^fee  amount  whiefe  m&f  fee  nccoooary  %e 
Kn  make  the  contributionq  te  the  Permanent  ¥w&^  oe^  the  Re- 
51  *ii.€me«*  Afiwritj' P«fi4  ¥e^«i¥ed  fey  a»?^  sefeeei  dietwe*  «»4e¥ 
M  ^ie  artiolo  {oommcnoiag  wttfe  Scotion  11201). 
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1  Sser  4&^    Section  11657  ef  9ai4  ee4e  is  amGndcd  te  read; 

2  11657'.     5%e  governing  board  el  a»y  school  district  shall 

3  include  m  its  budget  ae  amount  fe?  the  purpose  e#  providing 

4  funds  which  iftay  fee  necessary  te  make  the  payments  required 

5  fey  a»y  district  retirement  planr  i^^  the  purposes  el  this  see- 

6  ^ea  aey  local  retirement  system  shall  fee  deemed  te  fee  a  district 

8  SfiOr  4&?T     Section  11758  ei  said:  ee4e  is  amended  te  read ! 

9  11758.     3%e  governing  board  el  asy  school  ^4istrict  shall 

10  include  i»  its  budget  a»  amount  ie¥  the  purpose  el  pro^dding 

11  funds  which  eaay^  fee  necessary  te  make  the  payments  required 

A.d  ^J     till  J     JLfllltl  tXTlTCrTtrC   1  U  til  CTlllJlrC  JTTttTTT 

13  Sec.  498.     Section  16633  of  said  code  is  amended  to  read: 

14  16633.     Pursuant  to  Sections  20501  to  21001,  inclusive,  the 

15  governing  board  of  any  school  district  maintaining  a  child 

16  care  center  may  include  in  its  budget  the  amount  necessary 

17  to  carry  out  its  child  care  center  program  pursuant  to  this 

18  chapter    (commencing  at  Section   16601)    and  the  board  of 

19  supervisors  shall  levy  a  school  district  tax  necessary  to  raise 

20  such  amount. 

21  Sec.  499.     Section  16635  of  said  code  is  amended  to  read: 

22  16635.     In   any   county  or   school  district  in  which  local 

23  conditions  demand  or  make  desirable  the  furnishing  of  addi- 

24  tional  services  or  facilities,  a  school  district  or  a  county  may 

25  provide,  either  jointly  or  severally,  for  such  additional  serv- 

26  ices  or  facilities   of  the  child  care   centers  established   and 

27  maintained  in  such  school  district  or  county.  Any  additional 

28  services  or  facilities  furnished  pursuant  to  this  section  shall 

29  meet  all  of  the  requirements  of  this  chapter.   Any  county 

30  desiring  to  provide  such  additional  services  or  facilities  may 

31  levy  a  tax  to  provide  funds  for  such  purpose.  Pursuant  to 

32  Sections  20501  to  21001,  inclusive,  the  governing  board  of  any 

33  school  district  desiring  to  provide  such  additional  services  or 

34  facilities   may  include  in  its  budget  the   amount  necessary 

35  therefor  and  the  board  of  supervisors  shall  levy  a  school  dis- 

36  trict  tax  necessary  to  raise  such  amount. 

37  Sec.  500.     Section  16645.12  of  said  code  is  amended  to  read : 

38  16645,12.     Pursuant  to  Sections  20501  to  21001  inclusive, 

39  the  governing  board  of  any  school  district  maintaining  a  child 

40  care  center  may  include  in  its  budget  the  amount  necessary  to 

41  carry  out  its  program  pursuant  to  this  article  (commencing  at 

42  Section  16645.1)   and  the  board  of  supervisors  shall  levy  a 

43  school  district  tax  necessary  to  raise  such  amount. 

44  Sec.  501.     Section  16645.16  of  said  code  is  amended  to  read : 

45  16645.16.     In  any  county  or  school  district  in  which  local 

46  conditions  demand  or  make  desirable  the  furnishing  of  addi- 

47  tional  services  or  facilities,  a  school  district  or  a  county  may 

48  provide,  either  jointly  or  severally,  for  such  additional  services 

49  or  facilities  of  the  child  care  centers  established  and  main- 

50  tained  in  such  school  district  or  county.  Any  additional  serv- 

51  ices  or  facilities  furnished  pursuant  to  this  section  shall  meet 

52  all  of  the  requirements  of  this  article  (commencing  at  Section 
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1  16645.1).  Any  county  desiring  to  provide  such  additional  serv- 

2  ices  or  facilities  may  levy  a  tax  to  provide  funds  for  such 

3  purpose.  Pursuant  to  Sections  20501  to  21001,  inclusive,  the 

4  governing  board  of  any  school  district  desiring  to  provide  such 

5  additional  services  or  facilities  may  include  in  its  budget  the 

6  amount  necessary  therefor  and  the  board  of  supervisors  shall 

7  levy  a  school  district  tax  necessary  to  raise  such  amount. 

8  Sec.  502.     Section  17200  of  said  code  is  amended  to  read: 

9  17200.     Beginning   July    1,    1966,    the    accounting    system 

10  used  to  record  the  financial  affairs  of  any  school  district  shall 

11  be  designed  to  provide  separate  recording  and  clear  distinction 

12  between  expenditures  for  salaries  of  classroom  teachers  em- 

13  ployed  by  the  district  and  expenditures  for  other  purposes  of 

14  the  district. 

15  As  used  in  this  section  "salaries  of  classroom  teachers" 

16  means: 

17  (a)   The  salary  paid  to  each  teacher  employed  by  the  district 

18  vvhose  duties  require  that  the  full  time  for  which  the  teacher 

19  is  employed  be  devoted  to  the  teaching  of  pupils  of  the  district. 

20  (b)   The  portion  of  the  salary  of  each  teacher  whose  duties 

21  require  that  a  part,  jDut  not  all,  of  the  full  time  for  which  the 

22  teacher  is  employed  be  devoted  to  the  teaching  of  pupils  of 

23  the  district,  which  is  equal  to  the  portion  of  such  full  time 

24  actually  devoted  by  the  teacher  to  teaching  pupils  of  the  dis- 

25  trict. 

26  As  used  in  this  section  a  "teacher"  means  a  full-time  equiv- 

27  alent  classroom  teacher  as  used  and  defined  in  Section  17507. 

28  Sfec.  503.     Section  17263.1  of  said  code  is  amended  to  read: 

29  1^263.1.     Whenever  it  appears  that  a  district's  state  equali- 

30  zation  aid  will  be  less  than  they  would  be  if  no  modification 

31  of  the  district's  assessed  valuation  were  required  under  See- 

32  tion  17262,  the  governing  board  of  the  district  shall  estimate 

33  the  amount  of  the  difference  and  shall  certify  the  amount  to 

34  the  county  superintendent  of  schools.  The  estimate  shall  be 

35  made  by  averaging  the  factors  certified  for  the  two  immedi- 

36  ately  preceding  years  under  Section  17261  and  a  factor  for  the 

37  current  year  derived  by  dividing  the  ratio  for  the  county  pub- 

38  lished  pursuant  to  Section  1819  of  the  Revenue  and  Taxation 

39  Code  into  the  statewide  average  ratio  for  the  current  year. 

40  The   county   superintendent   of   schools  shall   certify   to   the 

41  county  auditor  of  the  county  in  which  the  districts  are  in- 

42  eluded  the  amounts  required  to  offset  such  decrease  of  equah- 
a.3,  zation  aid  in  all  the  districts  under  his  jurisdiction.  The  county 

44  auditor  shall  certify  such  amounts  to  the  county  board  of 

45  supervisors  who  shall,  at  the  time  other  taxes  are  levied,  levy 

46  a  tax  upon  all  the  assessed  valuation  of  the  county  sufficient 

47  to  provide  the  total  of  the  amounts  certified.  Upon  the  collec- 

48  tion  of  such  taxes  the  county  auditor  shall  pay  to  each  school 

49  district  the  amount  certified  as  required  to  offset  the  decrease 

50  in  equalization  aid, 
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1  Sec.  504.     Section  17301  of  said  code  is  amended  to  read: 

2  17301.     (a)   The  State  Controller  shall  during  each  fiscal 

3  year  transfer  from  the  General  Fund  of  the  state  to  the  State 

4  School  Fund  such  sums,  in  addition  to  the  sums  accruing  to 

5  the  State  School  Fund  from  other  sources,  as  shall  provide 

6  in  the  State  School  Fund  for  apportionment  during  the  fiscal 

7  year  a  total  amount  per  pupil  in  average  daily  attendance 

8  during  the  preceding  fiscal  year  credited  to  all  kindergarten, 

9  elementary,  high  school  and  junior  college  schools  in  the  state 

10  and  to  the  county  school  tuition  funds,  as  certified  by  the 

11  Superintendent   of   Public   Instruction,    one   hundred   eighty 

12  dollars  ($180). 

13  (b)   The  Controller  shall  also  transfer,  as  needed  during 

14  each  fiscal  year,  such  additional  amounts  from  the  General 

15  Fund  to  the  State  School  Fund  as  are  certified  from  time  to 

16  time  by  the  Superintendent  of  Public  Instruction  to  be  neces- 

17  sary  to  meet  actual  computed  apportionments  from  the  State 

18  School  Fund  for  the  purposes  set  forth  in  Section  17303.5; 

19  provided  that  the  total  of  such  additional  amounts  transferred 

20  in  a  fiscal  year  shall  not  exceed,  except  pursuant  to  subdivision 

21  (c)  of  this  section,  forty  dollars  and  eighty-eight  cents  ($40.88) 

22  for  the  fiscal  .'year  1964-65,  fifty-five  dollars  and  sixty-four 

23  cents  ($55.64)  for  the  fiscal  year  1965-1966  and  eee  hundred 

24  seventy- one   dollars  aiid  sise  ee»te    ($171.09)    one   hundred 

25  sixty-eight  dollars  and  fifty-three  cents  ($168.53)  for  the  fiscal 

26  year  1966-1967  and  fiscal  years  thereafter,  for  pupil  in  average 

27  daily  attendance  during  the  preceding  fiscal  year  credited  to 

28  all  kindergarten,  elementary,  high  school  and  junior  college 

29  schools  in  the  state  and  to  the  county  school  tuition  funds,  as 

30  certified  by  the  Superintendent  of  Public  Instruction,  less  the 

31  amount,  if  any,  by  which  one  dollar  and  sixty  cents  ($1.60) 

32  multiplied  by  the  number  of  units  of  average  daily  attendance 

33  credited  during  the  preceding  fiscal  year  to  all  kindergarten, 

34  elementary,  hi.ch  school  and  junior  college  schools  in  the  state 

35  and  to  the  county  school  tuition  funds  exceeds  twenty-one 

36  dollars  and  fi.fty  cents  ($21.50)  multiplied  by  the  total  average 

37  daily  attendance  credited  during  the  preceding  school  year  to 

38  elementary  school  districts  which  during  the  preceding  school 

39  year  had  less  than  901  units  of  average  daily  attendance,  to 

40  high  school  districts  which  during  the  preceding  school  year 

41  had  less  than  301  units  of  average  daily  attendance,  and  to 

42  unified  districts  which  during  the  preceding  school  year  had 

43  less  than  1,501  units  of  average  daily  attendance. 

44  (c)   In  addition  to  the  amounts  authorized  to  be  transferred 

45  to  the  State  School  Fund  from  the  General  Fund  under  sub- 

46  divisions    (a)    and    (b)    of  this  section,  the   Controller  shall 

47  transfer  from  the  General  Fund  to  the  State  School  Fund 

48  during  the  fiscal  year,  upon  certification  of  the  Superintend- 

49  ent  of  Public  Instruction,  if  necessary  to  meet  actual  computed 

50  apportionments  for  the  fiscal  year  for  the  purposes  set  forth 

51  in  Sections  17303  and  17303.5,  an  amount  not  to  exceed  the 

52  lesser  of:  (1)  1, percent  of  the  total  apportionment  from  the 
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1  State  School  Fund  in  the  preceding  fiscal  year  for  the  purposes 

2  set  forth  in  Sections  17303  or  17303.5,  or  (2)  the  net  amount, 

3  if  any  by  which  the  total  amounts  authorized  to  be  transferred 

4  from  the  General  Fund  to  the  State  School  Fund  under  sub- 

5  divisions  (a)  and  (b)  of  this  section  in  prior  fiscal  years  have 

6  exceeded  the  total  amounts  actually  apportioned  m  prior  fiscal 

7  years  for  the  purposes  set  forth  in  Sections  17303  and  17303.5. 

8  (d)  He  shall  also  transfer  to  the  State  School  Fund  any 

9  additional  amounts  appropriated  thereto  by  the  Legislature 

10  in  augmentation  of  any  of  the  amounts  prescribed  for  any  of 

11  the  purposes  set  forth  in  Sections  17303  and  17303.5  and  such 

12  additional  amounts  shall  be  allowed  and  apportioned  by  the 

13  Superintendent  of  Public  Instruction  and  warrants  therefor 

14  drawn  by  the  Controller  in  the  manner  provided  m  Articles 

15  1  and  ''   (Sections  17301  to  17354,  inclusive)  of  this  chapter 

16  and  in  Sections  11256,  and  17251,  and  Sections  17401  to  17417, 

17  inclusive,  and  Sections  17601  to  18460,  inclusive. 

18  Sec    505.     Section  17303.5  of  said  code  is  amended  to  read : 

19  17303  5      The  amount  transferred  pursuant  to  subdivision 

20  (b)  of  Section  17301  shall  be  expended  in  accordance  with 

21  the  following  schedule: 

22  (a)   Twenty-one  dollars  and  fifty  cents  ($21.50)  multiplied 

23  by  the  total  average  daily  attendance   credited  during  the 

24  preceding  school  year  to   elementary  school  districts  which 

25  during  the  preceding  school  year  had  less  than  901  units  of 

26  average  daily  attendance,  to  high  school  districts  which  during 
i?  the  preceding  school  year  had  less  than  301  units  of  average 

28  daily  attendance,  and  to  unified  districts  which  during  the 

29  preceding  school  year  had  less  than  1,501  units  of  average 

30  dlly  attLdance,  but  not  to  exceed  an  aniount  equal  to  one 

31  dollar  and  sixty  cents  ($1.60)  multiplied  by  the  average  daily 

32  attendance  credited  during  the  preceding  fiscal  year  to  aU 

33  kindergarten,    elementary,    high    school    an^punior    college 

34  schools  in  the  state  and  to  county  school  tnition  funds    for 

35  allowance  to  county  school  service  funds  pursuant  to  sub- 

36  division  (a)  of  Section  18352.     .   ^  ^     ^^    ^  ^  ,  ^  ... 

37  (b)  ^Four  dollars  ($4)  multiplied  by  the  total  average  daily 

38  attendance    credited   to    all   kindergarten,    elementary,    high 

39  school,  and  junior  college  schools  in  the  state  and  to  county 

40  school  tuition  funds  during  the  preceding  school  year  for  the 

41  purposes  of  Article  10   (commencing  with  Section  18051)   ot 

42  Chapter  3  of  this  division.  .^.^  ^ox         ^^■  r   i 

43  (c)  Nine  dollars  and  sixty-three  cents   ($9.63),  muhiplied 

44  by  the  total  average  daily  attendance  credited  to  all  kinder- 

45  garten,   elementary,   high  school,  and  Dnnior   college  schools 

46  L  the  state  and  to  county  school  tuition  funds  during  the 

47  preceding  school  year,  for  the  purposes  of  Sections  18060  and 

48  18062,  and  Articles  11,  12  and  13  (^^^^.^^.^^f  J^^^g^^f  °"i 

49  18102,  18152,  and  18202,  respectively)   of  Chapter  3  ot  tiiis 

50  division. 
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1  (d)   Three  dollars  and  six  cents  ($3.06)  multiplied  by  the 

2  total  average  daily  attendance  credited  to  all  kindergarten, 

3  elementary,  high  school,  and  junior  college  schools  in  the  state 

4  and  to  county  school  tuition  funds  during  the  preceding  school 

5  year  for  allowances  to  county  school  service  funds  pursuant 

6  to  subdivision  (b)  of  Section  18352. 

7  (,e)   Eighty  cents  ($0.80)  multiplied  by  the  average  daily  at- 

8  tendance    during   the   preceding    fiscal   year   credited   to   all 

9  kindergarten,  elementary,  high  school,  and  junior  college 
10  schools  in  the  state  and  to  county  school  tuition  funds  for  al- 
ii lowances  to  school  districts  for  the  purposes  of  Section  6426. 

12  (f)   Twenty-one  dollars  and  seventy-nine  cents  ($21.79)  dur- 

13  ing  the  fiscal  year  1964-1965,  thirty-six  dollars  and  fifty-five 

14  cents  ($36.55)  for  the  fiscal  year  1965-1966  and  ofte  hundred 

15  fifty-two  dollars   ($152-}  one  hundred  forty-nine  dollars  and 

16  forty-four  cents  ($149.44)  for  the  fiscal  year  1966-1967  and 

17  fiscal  years  thereafter,  multiplied  by  the  average  daily  attend-' 

18  ance  during  the  preceding  fiscal  year  credited  to  all  kinder- 

19  garten,  elementary,  high  school,  and  junior  college  schools  in 

20  the  state  and  to  county  school  tuition  funds  during  the  pre- 

21  ceding  school  year  for  basic  aid,  equalization  aid,  supplemental 

22  support,  allowances  for  adults,  and  allowances  to  the  county 

23  school  tuition  funds  to  be  apportioned  on  account  of  average 

24  daily  attendance. 

25  Sec.  506.     Section  17602  of  said  code  is  amended  to  read : 

26  17602.     Whenever  in  this  chapter  any  computation  is  re- 

27  quired  to  be  made  which  is  based  in  whole  or  in  part  on  the 

28  assessed  valuation  of  a  school  district  as  shown  by  the  equal- 

29  ized  assessment  roll  of  the  district  for  the  fiscal  year,  there 

30  shall  be  substituted  for  such  assessed  valuation,  as  to  such 

31  computation,  a  sum  determined  by  adding  to  such  assessed 

32  valuation  an  amount  which  would,  if  the  current  tax  rate,  as 

33  defined  in  Section  17604,  of  such  district  were  levied  on  such 

34  added  amount,  produce  or  will  produce  75  percent  of  the,  equiv- 

35  alent  of  all  miscellaneous  funds  as  miscellaneous  funds  are 

36  defined  in  Section  17606,  received  or  to  be  received  by  such 

37  district  for  the  fiscal  year  for  which  such  added  amount  was 

38  determined. 

39  Sec.  507.     Section  17602.5  of  said  code  is  amended  to  read : 

40  17602.5.     For  purposes  of  computing  transportation  allow- 

41  ances  under  Article  10  (commencing  with  Section  18051)   of 

42  this  chapter  for  any  school  district  coming  within  the  provi- 

43  sions  of  Section  17702.2,  there  shall  be  substituted  for  the  as- 

44  sessed  valuation  of  the  school  district  shown  by  the  equalized 

45  assessment  roll  of  the  district  for  the  fiscal  year,  as  to  such 

46  computation,  a  sum  determined  by  adding  to  such  assessed  val- 

47  uation  an  amount  which  would,  if  the  current  tax  rate,  as  de- 

48  fined  in  Section  17604,  of  such  district  were  levied  on  such 

49  added  amount,  produce  or  will  produce  75  percent  of  the  equiv- 

50  alent  of  all  miscellaneous  funds  as  miscellaneous  funds  are 

51  defined  in  Section  17606,  received  or  to  be  received  by  such 
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1  district  for  the  fiscal  year  for  which  such  added  amount  was 

2  determined. 

3  Sec.  508.     Section  17603  of  said  code  is  amended  to  read : 

4  17603.     The  amount  computed  to  be  allowable  as  equaliza- 

5  tion  aid  to  those  elementary  school  districts  and  high  school 
Q     districts  which  come  under  the  provisions  of  Section  17702.2, 

7  shall  be  reduced  by  amounts  determined  as  follows : 

8  (a)   Determine  the  sum  of  75  percent  of  the  miscellaneous 

9  funds  as  miscellaneous  funds  are  defined  in  Section  17606,  in- 

10  eluding  all  miscellaneous  funds  so  defined  which  have  been 

11  received  or  are  to  be  received  by  such  district  for  the  fiscal  year. 

12  (b)   Divide  the  sum  as  determined  in  subdivision  (a)  by  the 

13  current  tax  rate  of  the  district  as  defined  in  Section  17604. 

14  (c)   The  amount  of  reduction  of  elementary  district  equali- 

15  zation  aid  shall  be  determined  by  multiplying  the  amount  in 

16  subdivision  (b)  for  the  district  by  0.0060. 

17  (c)   The  amount  of  reduction  of  elementary  district  equali- 

18  zation  aid  shall  be  determined  by  multiplying  the  amount  in 

19  subdivision  (b)  for  the  district  by  0.0050. 

20  Sec.  509.     Section  17603.5  is  added  to  said  code,  to  read: 

21  17603.5.     In  each  fiscal  year,  the  amounts  computed  as  allow- 

22  able  to  any  school  district  for  state  equalization  aid  shall  be  re- 

23  duced  by  fifty  percent  (50%)  of  federal  funds  as  defined  by 

24  Section  17605.  In  no  event  shall  the  reduction  exceed  the  total 

25  amount  allowable  as  equalization  aid  to  the  school  district  for 

26  the  fiscal  year.  For  such  purposes,  federal  funds,  as  defined  m 

27  Section  1*7605,  received  by  a  unified  school  district,  shall  be 
allocated  to  the  kindergarten  and  elementary,  high  school  and 
junior  college  grades,  respectively,  on  the  basis  of  the  propor- 

a^     tion  of  the  districts  total  average  daily  attendance  m  each  such 

31  grade  level,  and  the  provisions  of  Section  17601  shall  be  ap- 

32  plicable.  ^  „      ^   .     c^    ^. 

33  Should  the  amount  of  federal  funds  as  defined  m  Section 

34  17605  actually  received  by  a  school  district  for  any  fiscal  year 

35  be  more  or  less  than  that  reported  for  such  district  by  the 

36  US    Commissioner  of  Education  to  the  Superintendent  o± 

37  Public  Instruction,  the  Superintendent  of  Public  Instruction 

38  shall  during  the  fiscal  year  next  succeeding  that  m  which 
QQ  the  district  has  received  all  of  the  federal  funds  actually 
40  paid  the  district  for  the  first  mentioned  fiscal  year  withhold 
A^  from  or  add  to  the  apportionment  made  to  the  district  from 
42  the  State  School  Fund  the  amount  of  the  excess  or  deficiency 
It  produced  by  the  operation  of  this  section  or  Section  1/603  as 
44  the  case  may  be,  in  the  apportionment  of  state  equalization 

aid  and  supplemental  support  from  the  State  School  Fund  for 
the  preceding  year,  if  the  amount  of  the  excess  or  deficiency 
in  such  apportionment  was  one  hundred  dollars    ($100)    or 

48     more. 
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28 
29 
30 


42 
43 
44 
45 
46 
47 


Sec    510.     Section  17653  of  said  code  is  repealed 
Sec'  511      Section  17654.5  of  said  code  is  amended  to  read: 
^n  17654  5      For  each  elementary  school  district  which  mam- 

52     tains  only  one  school  with  an  average  daily  attendance  of  less 
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1  than  101,  he  shall  make  one  of  the  following  computations, 

2  whichever  provides  the  lesser  amount: 

3  (1)   For   each    small   school  which   has  an   average   daily 

4  attendance  during  the  fiscal  year  of  less  than  26,  exclusive  of 

5  pupils  attending  the  seventh  and  eighth  grades  of  a  junior 

6  high  school,  and  for  which  school  at  least  one  teacher  was 

7  hired  full  time,  he  shall  compute  for  the  district  five  thousand 

8  nine  hundred  seventy-five  dollars  ($5,975)  for  the  fiscal  year 

9  1965-66,    and    nine    thousand    seven    hundred    fifty    dollars 

10  ($9,750)  for  the  fiscal  year  1966-67  and  fiscal  years  thereafter. 

11  (2)   For  each  small  school  which  has  an  average  daily  at- 

12  tendance  during  the  fiscal  year  of  26  or  more  and  less  than  51, 

13  exclusive  of  pupils  attending  the  seventh  and  eighth  grades  of 

14  a  junior  high  school,  and  for  which  school  at  least  two  teachers 

15  were  hired  full  time  for  more  than  one-half  of  the  days  schools 

16  were  maintained,  he  shall  compute  for  the  district  eleven  thou- 

17  sand  nine  hundred  fifty  dollars  ($11,950)  for  the  fiscal  year 

18  1965-1966,  and  nineteen  thousand  five  hundred  dollars  ($19,- 

19  500)  for  the  fiscal  year  1966-67  and  fiscal  years  thereafter. 

20  (3)   For  each  small  school  which  has  an  average  daily  at- 

21  tendance  during  the  fiscal  year  of  51  or  more  but  less  than  76, 

22  exclusive  of  pupils  attending  the  seventh  and  eighth  grades  of 

23  a  junior  high  school,  and  for  which  school  three  teachers  were 

24  hired  full  time  for  more  than  one-half  of  the  days  schools  were 

25  maintained,  he  shall  compute  for  the  district  seventeen  thou- 

26  sand  nine  hundred  twenty-five  dollars  ($17,925)  for  the  fiscal 

27  year  1965-1966,  and  twenty-nine  thousand  two  hundred  fifty 

28  dollars  ($29,250)  for  the  fiscal  year  1966-1967  and  fiscal  years 

29  thereafter. 

30  (4)  For  each  small  school  which  has  an  average  daily  at- 

31  tendance  during  the  fiscal  year  of  76  or  more  and  less  than  101, 

32  exclusive  of  pupils  attending  the  seventh  and  eighth  grades  of 

33  a  junior  high  school,  and  for  which  school  four  teachers  were 

34  hired  full  time  for  more  than  one-half  of  the  days  schools  were 

35  maintained,  he  shall  compute   for  the  district  twenty-three 

36  thousand  nine  hundred  dollars   ($23,900)   for  the  fiscal  year 

37  1965-1966,  and  thirty-nine  thousand  dollars  ($39,000)  for  the 

38  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

39  Sec.  512.     Section  17655.5  of  said  code  is  amended  to  read : 

40  17655.5.     (a)  For  each  district  on  account  of  each  necessary 

41  small  school  (giving  regard  to  the  number  of  teachers  actually 

42  employed  or  average  daily  attendance),  he  shall  make  one  of 

43  the   following   computations,   whichever   provides   the  lesser 

44  amount : 

45  (1)  For  each  necessary  small  school  which  has  an  average 

46  daily  attendance  during  the  fiscal  year  of  less  than  26,  exclu- 

47  sive  of  pupils  attending  the  seventh  and  eighth  grades  of  a 

48  junior  high  school,  and  for  which  school  at  least  one  teacher 

49  was  hired  full  time,  he  shall  compute  for  the  district  five  thou- 

50  sand  nine  hundred  seventy-five  dollars  ($5,975)  for  the  fiscal 

51  year  1965-66,  and  nine  thousand  seven  hundred  fifty  dollars 
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1  ($9,750)  for  the  fiscal  year  1966-1967  and  fiscal  years  there- 

2  after. 

3  (2)   For  each  necessary  small  school  which  has  an  average 

4  daily  attendance  during  the  fiscal  year  of  26  or  more  and  less 

5  than  51,  exclusive  of  pupils  attending  the  seventh  and  eighth 

6  grades  of  a  junior  high  school,  and  for  which  school  at  least 

7  two  teachers  were  hired  full  time  for  more  than  one-half  of  the 

8  days  schools  were  maintained,  he  shall  compute  for  the  district 

9  eleven  thousand  nine  hundred  fifty  dollars  ($11,950)  for  the 

10  fiscal  year  1965-1966,  and  nineteen  thousand  five  hundred  dol- 

11  lars  ($19,500)  for  the  fiscal  year  1966-1967  and  fiscal  years 

12  thereafter. 

13  (3)   For  each  necessary  small  school  which  has  an  average 

14  daily  attendance  during  the  fiscal  year  of  51  or  more  but  less 

15  than  76,  exclusive  of  pupils  attending  the  seventh  and  eighth 

16  grades  of  a  junior  high  school,  and  for  which  school  three 

17  teachers  were  hired  full  time  for  more  than  one-half  of  the 

18  days  schools  were  maintained,  he  shall  compute  for  the  district 

19  seventeen  thousand  nine  hundred  twenty-five  dollars  ($17,925) 

20  fpr  the  fiscal  vear  1965-1966,  and  twenty-nine  thousand  two 

21  hundred  fifty  dollars  ($29,250)  for  the  fiscal  year  1966-1967 

22  and  fiscal  years  thereafter. 

23  (4)  For  each  necessary  small  school  which  has  an  average 

24  daily  attendance  during  the  fiscal  year  of  76  or  more  and  less 

25  than  101,  exclusive  of  pupils  attending  the  seventh  and  eighth 

26  grades  of  a  junior  high  school,  and  for  which  school  four 

27  teachers  were  hired  full  time  for  more  than  one-half  of  the 

28  days  schools  were  maintained,  he  shall  compute  for  the  district 

29  twenty-three  thousand  nine  hundred  dollars  ($23,900)  for  the 

30  fiscal  vear  1965-1966,  and  thirty-nine  thousand  dollars  ($39,- 

31  000)  for  the  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

32  (b)   For  each  district  on  account  of  each  small  school  not 

33  determined  to  be  a  necessary  small  school  under  Section  17655 

34  he  shall  make  one  of  the  following  computations,  whichever 

35  applies:  ^  .,      ^^    ^           ^ 

36  (1)   If  the  total  of  the  units  of  average  daily  attendance  ot 

37  the  district  during  the  fiscal  year,  exclusive  of  pupils  attend- 

38  ing  the  seventh  and  eighth  grades  of  a  junior  high  school,  is 

39  less  than  901,  he  shall  multiply  the  units  of  average  daily  at- 

40  tendance   in  the  school  by  two  hundred  thirty-nme  dollars 

41  ($239)  for  the  fiscal  year  1965-1966,  and  three  hundred  ninety 

42  dollars  ($390)  for  the  fiscal  year  1966-1967  and  fiscal  years 

43  thereafter. 

44  (2)   If  the  total  of  the  units  of  average  daily  attendance  in 

45  the  district  during  the  fiscal  year,  exclusive  of  pupils  attend- 

46  ing  the  seventh  and  eighth  grades  of  a  junior  high  school,  is 

47  901  or  more,  he  shall  multiply  the  units   of  average   daily 

48  attendance  by  two  hundred  forty-nine  dollars  ($249)  for  the 

49  fiscal  vear  1965-1966,  and  four  hundred  dollars  ($400)  for  the 

50  fiscal  year  1966-1967  and  fiscal  years  thereafter. 


(283) 


AB  2270  —  222  — 

1  Sec.  513.     Section  17656  of  said  code  is  amended  to  read ; 

2  17656.     For  each  elementary  school  district  which,  exclusive 

3  of  pupils  attending  the  seventh  and  eighth  grades  of  a  junior 

4  high  school,  has  an  average  daily  attendance  of  101  or  more 

5  but  less  than  901  during  the  fiscal  year,  he  shall  compute  an 

6  amount  determined  by  multiplying  the  total  average  daily  at- 

7  tendance,  exclusive  of  pupils  attending  the  seventh  and  eighth 

8  grades  of  a  junior  high  school  and  pupils  for  whom  a  founda- 

9  tion  program  is  computed  under  Section  17655.5,  by  two  hun- 

10  dred  thirty-nine  dollars  ($239)  for  the  fiscal  year  1965-1966, 

11  and  three  hundred  ninety  dollars   ($390)   for  the  fiscal  year 

12  1966-1967  and  fiscal  years  thereafter. 

13  For   each   elementary   school   district   which,    exclusive   of 

14  pupils  attending  the  seventh  and  eighth  grades  ©f  a  junior 

15  high  school,  has  an  average  daily  attendance  of  901  or  more 

16  during  the  preceding  fiscal  year,  he  shall  compute  an  amount 

17  determined  by  multiplying  the  total  average  daily  attendance, 

18  exclusive  of  pupils  attending  the  seventh  and  eighth  grades 

19  of  a  junior  high  school,  and  pupils  for  whom  a  foundation 

20  program  is  computed  under  Section  17655.5  by  two  hundred 

21  forty-nine  dollars  ($249)   for  the  fiscal  year  1965-1966,  and 

22  four  hundred  dollars  ($400)  for  the  fiscal  year  1966-1967  and 

23  fiscal  years  thereafter. 

24  Sec.  514.     Section  17660  of  said  code  is  amended  to  read: 

25  17660.     For  each  elementary  school  district  with  an  average 

26  daily  attendance,  exclusive  of  pupils  attending  the  seventh  and 

27  eighth  grades  of  a  junior  high  school,  of  less  than  901  during 

28  the  fiscal  year,  on  account  of  the  attendance  during  the  fiscal 

29  year  of  pupils  in  the  seventh  and  eighth  grades  of  a  junior 

30  high  school  which  attendance  is  credited  to  the  elementary 

31  school  district  pursuant  to  Sections  11404  and  5612,  he  shall 

32  multiply  the  average  daily  attendance  in  such  grades  by  two 

33  hundred  thirty-nine  dollars  ($239)  for  the  fiscal  year  1965- 

34  1966,  and  three  hundred  ninety  dollars  ($390)  for  the  fiscal 

35  year  1966-1967  and  fiscal  years  thereafter. 

36  For  each  elementary  school  district  with  an  average  daily 

37  attendance,   exclusive   of   pupils   attending   the   seventh   and 

38  eighth  grades  of  a  junior  high  school,  of  901  or  more  during 

39  the  fiscal  year,  on  account  of  the  attendance  during  the  fiscal 

40  year  of  pupils  in  the  seventh  and  eighth  grades  of  a  junior 

41  high  school  which  attendance  is  credited  to  the  elementary 

42  school  district  pursuant  to  Secti6ns  11404  and  5612,  he  shall 

43  multiply  the  average  daily  attendance  in  such  grades  by  two 

44  hundred  forty-nine  dollars   ($249)   for  the  fiscal  year  1965- 

45  1966,  and  four  hundred  dollars   ($400)    for  the  fiscal  year 

46  1966-1967  and  fiscal  years  thereafter. 

47  Sec.  515.     Section  17664  of  said  code  is  amended  to  read: 

48  17664.     (a)  For  each  district  on  account  of  each  necessary 

49  small  high  school  the  Superintendent  of  Public  Instruction 

50  shall  make  one  of  the  following  computations  selected  with 

51  regard  only  to  the  number  of  certificated  employees  employed 
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1  or  average  daily  attendance,  whichever  provides  the  lesser 

2  amount : 

3  (1)  For  one  which  has  an  average  daily  attendance  during 

4  the  fiscal  year  of  less  than  21  and  for  which  at  least  three 

5  certificated  employees  were  employed  full  time,  he  shall  com- 

6  pute  thirty-three  thousand  three  hundred  dollars  ($33,300)  for 

7  the  fiscal  year  1965-1966,  and  thirty-six  thousand  three  hun- 

8  dred  twenty  dollars   ($36,320)   for  the  fiscal  year  1966-1967 

9  and  fiscal  years  thereafter. 

10  (2)   For  one  which  has  an  average  daily  attendance  during 

11  the  fiscal  year  of  21  or  more  and  less  than  41  and  for  which 

12  at  least  four  certificated  employees  were  employed  full  time, 

13  he  shall  compute  thirty-eight  thousand  seven  hundred  fifty 

14  dollars  ($38,750)  for  the  fiscal  year  1965-1966,  and  forty-five 

15  thousand  two  hundred  ninety-three  dollars  ($45,293)  for  the 

16  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

17  (3)   For  one  which  has  an  average  daily  attendance  during 

18  the  fiscal  year  of  41  or  more  and  less  than  61  and  for  which 

19  at  least  five  certificated  employees  were  employed  full  time, 

20  he   shall  compute  forty-four  thousand  two   hundred  dollars 

21  ($44,200)   for  the  fiscal  year  1965-1966,  and  fifty-four  thou- 

22  sand  two  hundred  sixty-six  dollars  ($54,266)  for  the  fiscal  year 

23  1966-1967  and  fiscal  years  thereafter, 

24  (4)  For  one  which  has  an  average  daily  attendance  during 

25  the  fiscal  year  of  61  or  more  and  less  than  76  and  for  which 

26  at  least  six  certificated  employees  were  employed  full  time, 

27  he  shall  compute  forty -nine  thousand  six  hundred  fifty  dollars 

28  ($49,650)  for  the  fiscal  year  1965-]966,  and  sixty-three  thou- 

29  sand  two  hundred  forty  dollars  ($63,240)  for  the  fiscal  year 

30  1966-1967  and  fiscal  years  thereafter. 

31  (-5)   For  one  which  has  an  average  daily  attendance  during 

32  the  fiscal  year  of  76  or  more  and  less  than  91  and  for  which 

33  at  least  seven  certificated  employees  were  employed  full  time, 

34  he    shall    compute    fifty-five   thousand    one    hundred    dollars 

35  ($55,100)  for  the  fiscal  year  1965-1966  and  seventy-two  thou- 

36  sand  two  hundred  thirteen  dollars  ($72,213)  for  the  fiscal  year 

37  1966-1967  and  fiscal  years  thereafter. 

38  (6)   For  one  which  has  an  average  daily  attendance  during 

39  the  fiscal  year  of  91  or  more  and  less  than  106  and  for  which 

40  at  least  eight  certificated  employees  were  employed  full  time, 

41  he  shall  compute  sixty  thousand  five   hundred  fifty  dollars 

42  ($60,550)  for  the  fiscal  year  1965-196'6,  and  eighty-one  thou- 

43  sand  one  hundred  eighty-six  dollars   ($81,186)   for  the  fiscal 

44  year  1966-1967  and  fiscal  years  thereafter. 

45  (7)   For  one  which  has  an  average  daily  attendance  during 

46  the  fiscal  year  of  106  or  more  and  less  than  121  and  for  which 

47  at  least  nine  certificated  employees  were  employed  full  time, 

48  he  shall  compute  sixty-six  thousand  dollars  ($66,000)  forthe 

49  fiscal  year  1965-1966,  and  ninety  thousand  one  hundred  sixty 

50  dollars  ($90,160)  for  the  fiscal  year  1966-1967  and  fiscal  years 

51  thereafter. 
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1  (8)  For  one  which  has  an  average  daily  attendance  during 

2  the  fiscal  year  of  121  or  more  and  less  than  136  and  for  which 

3  at  least  10  certificated  employees  were  employed  full  time, 

4  he  shall   compute   seventy-one   thousand   four  hundred  fifty 

5  dollars   ($71,450)   for  the  fiscal  year  1965-1966,  and  ninety- 

6  nine  thousand  one  hundred  thirty-three  dollars  ($99,133)  for 

7  the  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

8  (9)   For  one  which  has  an  average  daily  attendance  during 

9  the  fiscal  year  of  136  or  more  and  less  than  151  and  for  which 

10  at  least  11  certificated  employees  were  employed  full  time, 

11  he  shall  compute  seventy-six  thousand  nine  hundred  dollars 

12  ($76,900)    for  the   fiscal   year   1965-1966,  and   one  hundred 

13  eight  thousand  one  hundred  six  dollars  ($108,106)  for  the  fiscal 

14  year'  1966-1967  and  fiscal  years  thereafter. 

15  (10)   For  one  which  has  an  average  daily  attendance  dur- 

16  ing  the  fiscal  year  of  151  or  more  and  less  than  181  and  for 

17  which  at  least  12  certificated  employees  were  employed  full 

18  time,  h-e  shall   compute  eighty-two   thousand  three  hundred 

19  fifty  dollars  ($82,350)  for  the  fiscal  year  1965-1966,  and  one 

20  hundred  seventeen  thousand  eighty  dollars  ($117,080)  for  the 

21  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

22  (11)  For  one  which  has  an  average  daily  attendance  dur- 

23  ing  the  fiscal  year  of  181  or  more  and  less  than  221  and  for 

24  which  at  least  13  certificated  employees  were  employed  full 

25  time,  he  shall  compute  eighty-seven  thousand  eight  hundred 

26  dollars  ($87,800)  for  the  fiscal  year  1965-1966,  and  one  hun- 

27  dred  twenty-six  thousand  fifty-three   dollars    ($126,053)    for 

28  the  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

29  (12)  For  one  which  has  an  average  daily  attendance  dur- 

30  ing  the  fiscal  year  of  221  or  more  and  less  than  261  and  for 

31  which  at  least  14  certificated  employees  were  employed  full 

32  time,  he  shall  compute  ninety-three  thousand  two   hundred 

33  fifty  dollars  ($93,250)  for  the  fiscal  year  1965-1966,  and  one 

34  hundred   thirty-five   thousand   twenty-six   dollars    ($135,026) 

35  for  the  fiscal  year  1966-1967  and  fiscal  years  thereafter. 

36  (13)   For  one  which  has  an  average  daily  attendance  dur- 

37  ing  the  fiscal  year  of  261  or  more  and  less  than  301  and  for 

38  which  at  least  15,  certificated  employees  were  employed  full 

39  time,  he  shall  compute  ninety-eight  thousand  seven  hundred 

40  dollars  ($98,700)  for  the  fiscal  year  1965-1966,  and  one  hun- 

41  dred  forty-four  thousand  dollars  ($144,000)  for  the  fiscal  year 

42  1966-1967  and  fiscal  years  thereafter. 

43  (14)  For  one  which  has  an  average  daily  attendance  of 

44  less  than  21  and  for  which  fewer  than  three  certificated  em- 

45  ployees  were  employed,  he  shall  compute  five  thousand  four 

46  hundred  fifty  dollars   ($5,450)   for  each  of  the  teachers  em- 

47  ployed  in  the  school  for  the  fiscal  year  1965-1966,  and  eight 

48  thousand  nine  hundred  seventy-three  dollars  ($8,973)  for  each 

49  such  teacher  for  the  fiscal  year  1966-1967  and  fiscal  years 

50  thereafter. 

51  (b)   For  each  district  on  account  of  each  small  high  school 

52  not  determined  to  be  a  necessary  small  high  school  under  Sec- 
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1  tions  17663,  17663.5,  and  17663.7,  he  shall  make  one  of  the 

2  following  computations,  whichever  applies: 

3  (1)   If  the  total  of  the  units  of  average  daily  attendance  in 

4  the  district  during  the  fiscal  year  is  less  than  301,  he  shall 

5  multiply  the  units  of  average  daily  attendance  during  the 

6  fiscal  year  in  the  school  by  three  hundred  twenty-nine  dollars 

7  ($329)  for  the  fiscal  year  1965-1966,  and  four  hundred  eighty 

8  dollars  ($480)  for  the  fiscal  year  1966-1967  and  fiscal  years 

9  thereafter. 

10  (2)   If  the  total  of  the  units  of  average  daily  attendance  in 

11  the  district  during  the  fiscal  year  is  more  than  300,  he  shall 

12  multiply  the  units  of  average  daily  attendance  during  the 

13  fiscal  year  in  the  school  by  three  hundred  thirty-nine  dollars 

14  ($339)  for  the  fiscal  year  1965-1966,  and  four  hundred  ninety 

15  dollars  ($490)  for  the  fiscal  year  1966-1967  and  fiscal  years 

16  thereafter. 

17  For  the  purposes" of  this  section  a  "certificated  employee" 

18  is  an  equivalent  full-time  position  of  an  individual  holding  a 

19  credential    authorizing    service,    and    performing    service    in 

20  grades  9  through  12  in  any  secondary  school.  Any  fraction  of 

21  an  equivalent  full-time  position  shall  be  deemed  to  be  a  full- 

22  time  position. 

23  The  foundation  program  established  by  this  section  for  high 

24  schools  with  an  average  daily  attendance  of  less  than  301  shall 

25  not  apply  to  any  high  school  established  after  July  1,  1961 

26  unless  the  establishment  of  such  schools  has  been  approved  by 

27  the  Superintendent  of  Public  Instruction. 

28  Sec.  516.     Section  17665  of  said  code  is  amended  to  read : 

29  17665.     For  each  high  school  district  which  has  an  average 

30  dailv  attendance  of  301  or  more  during  the  fiscal  year,  he 

31  shall  multiply  the  average  daily  attendance  by  three  hundred 

32  thirtv-nine  doUars  ($339)   for  the  fiscal  year  1965-1966,  and 

33  four  hundred  ninety  doUars  ($490)  for  the  fiscal  year  1966- 

34  1967  and  fiscal  years  thereafter. 

35  Sec.  517.     Section  17665.5  of  said  code  is  amended  to  read : 

36  17665.5.     For  a  high  school  district  which  has  an  attendance 

37  credited  pursuant  to  Section  10815,  he  shall  multiply  the  aver- 

38  age   daily   attendance   by  three   hundred  thirty-nine   dollars 

39  ($339)  for  the  fiscal  year  1965-1966,  and  four  hundred  ninety 

40  dollars  ($490)  for  the  fiscal  year  1966-1967  and  fiscal  years 

42  Sec.  518.     Section  17666.2  of  said  code  is  amended  to  read : 

43  17666.2.     For  each  junior  college  district,  he  shall  multiply 

44  the  number  o*f  units  of  average  daily  attendance,  during  the 

45  fiscal  year,  in  grades  13  and  14  computed  for  the  district  under 

46  Sections  11451  and  11501,  subject  to  the  provisions  of  Section 

47  17611,  by  six  hundred  dollars  ($600). 

48  For  purposes  of  this  section,  and  Sections  17851  and  17905.2, 

49  the  average  dailv  attendance  of  a  junior  college  district  shall, 

50  subject  to  the  provisions  of  Section  17611,  be  computed  in  the 

51  manner  prescribed  by  Sections  11451  and  11501  except  that 
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1  there  shall  be  excluded  from  the  computation '  the  attendance 

2  of  all  students  who  resided  in  territory  which  was  not  a  part 

3  of  any  district  maintaining  a  junior  college,  the  attendance  of 

4  all   students   deemed    nonresidents   as    provided    in    Sections 

5  25505  and  25505.5,  and  there  shall  be  included  in  the  compu- 

6  tation  the  attendance  of  all  students  residing  in  the  district 

7  who  were  in  attendance  at  a  junior  college  in  another  district 

8  under  an  interdistrict  attendance  agreement  entered  into  pur- 

9  suant  to  Section  10801.  Notwithstanding  the  above  provisions 

10  of  this  section,  the  attendance  of  students  deemed  nonresidents 

11  as  provided  in  Sections  25505  and  25505.5  shall  not  be  ex- 

12  eluded  from  the  average  daily  attendance  of  junior  college 

13  districts  for  the  purposes  of  Section  17851. 

14  The  Superintendent  of  Public  Instruction  shall  exclude  from 

15  the  computation  provided  by  this  section  the  average  daily 

16  attendance  during  the  fiscal  year  of  inmates  of  any  state  insti- 

17  tution  for  adults  or  of  any  city,  county,  or  city  and  county 

18  jail,  road  camp  or  farm  for  adults. 

19  Sec.  519.     Section  17667  of  said  code  is  amended  to  read: 

20  17667.     Each  computation  required  by  this  article   (com- 

21  mencing  at  Section  17651)   for  high  school  districts  shall  be 

22  made  after  excluding  from  the  average  daily  attendance  for 

23  the  fiscal  year  the  average  daily  attendance  of  adults,  as  adults 

24  are  defined  in  Section  6352,  and  the  average  daily  attendance 

25  in  classes  for  inmates  of  any  state  institution  for  adults  or 

26  of  any  city,  county,  or  city  and  county  jail,  road  camp  or 

27  farm  for  adults  during  the  fiscal  year. 

28  Sec.  520.     Section  17671  of  said  code  is  amended  to  read: 

29  17671.     For  school  districts  which  are  eligible,  commencing 

30  with  the  1965-1966  fiscal  year,  under  the  standards  prescribed 

31  by  this  article,  the  Superintendent  of  Public  Instruction  shall, 

32  for  the  fiscal  year  1965-1966  and  fiscal  years  thereafter,  com- 

33  pute  increases  in  the  applicable  foundation  program  or  pro- 

34  grams  as  follows : 

35  (a)  He  shall  increase  the  foundation  program  computed 

36  for  a  district  under  Sections  17655.5,  17656,  and  17660  by 

37  fifteen  dollars  ($15)  per  pupil  in  average  daily  attendance  for 

38  the  fiscal  year  1965-1966,  and  for  the  fiscal  year  1966-1967 

39  and  fiscal  years  thereafter  by  twenty-five  dollars   ($25)   per 

40  pupil  in  average  daily  attendance. 

41  (b)  He  shall  increase  the  foundation  program  computed  for 

42  a  district  under  Sections  17664,  17665  and  17665.5  by  fifteen 

43  dollars   ($15)   for  the  fiscal  year  1965-1966,  and  twenty-five 

44  dollars   ($25)   for  the  fiscal  year  1966-1967  and  fiscal  years 

45  thereafter,  per  pupil  in  average  daily  attendance,  excluding 

46  the  average  daily  attendance  of  adults,  as  adults  are  defined 

47  in  Section  6352,  and  the  average  daily  attendance  in  classes 

48  for  inmates  of  any  state  institution  for  adults  or  of  any  city, 

49  county,  or  city  and  county  jail,  road  camp  or  farm  for  adults 

50  during  the  fiscal  year. 
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1  Sec.  521.     Section  17676  of  said  code  is  amended  to  read: 

2  17676.     The  foundation  program  computed  under  Article 

3  2  (commencing  with  Section  17651)  of  this  chapter  for  any 

4  school  district  which  is  not  otherwise  eligible  for  the  increase 

5  in   foundation   program   prescribed   by    Section    17671    shall, 

6  nevertheless,  be  increased  in  the  next  fiscal  year  by  fifteen 

7  dollars   ($15)   for  the  fiscal  year  1965-1966,  and  twenty-five 

8  dollars   ($25)   for  the  fiscal  year  1966-1967  and  fiscal  years 

9  thereafter,  for  each  unit  of  average  daily  attendance  of  the  dis- 

10  trict  exclusive  of  the  average  daily  attendance  of  adults,  as 

11  adults  are  defined  in  Section  6352,  and  the  average  daily  atten- 

12  dance  in  classes  for  inmates  of  any  state  institution  for  adults 

13  or  of  any  city,  county,  or  city  and  county  jail,  road  camp,  or 

14  farm  for  adults,  for  the  fiscal  year  if  the  Superintendent  of 

15  Public  Instruction  determines  that : 

16  (a)   The  district  was  included  within  territory  proposed  for 

17  reorganization  by  a  master  plan  or  plans  and  recommendations 

18  developed  under  Chapter  9  or  Chapter  10  of  Division  5,  which 

19  master  plan  or  plans  and  recommendations  complied  with  the 

20  standards  prescribed  by  Section  17672  or  Section  17673. 

21  (b)   The  master  plan  or  plans  and  recommendations  were 

22  defeated  at  an  election  held  within  the  territory  involved  after 

23  the  effective  date  of  this  section. 

24  (c)   A  majority  of  the  votes  cast  in  the  district  at  the  most 

25  recent  such  election  were  cast  in  favor  of  the  reorganization 

26  proposed. 

27  Sec.  522.     Section  17702  of  said  code  is  amended  to  read : 

28  17702.     The    Superintendent    of    Public    Instruction    shall 

29  compute  for  each  district   described  herein,  which  does  not 

30  come  within  the  provisions  of  Section  17702.2,  the  amount,  to 

31  be  known  as  district  aid,  which  a  tax  levied  on  each  one  hun- 

32  dred  dollars  ($100)  of  100  percent  of  the  assessed  valuation 

33  in  such  district  as  shown  by  the  equalized  assessment  roll  of 

34  the  district  for  the  current  year  would  produce  if  levied,  if 

35  such  tax  was : 

36  (a)   Ninety  cents  ($0.90)  in  an  elementary  school  district. 

37  (b)   Seventy-five  cents  ($0.75)  in  a  high  school  district. 

38  (c)   Twenty-five  cents  ($0.25)  in  a  junior  college  district. 

39  SEC.  522.1.     Section  17702.2  of  said  code  is  amended  to 

40  read: 

41  17702.2.     Commencing  on  the  first  day  of  July  following  an 

42  unsuccessful  election  for  unification  held  after  the  effective 

43  date  of  the  enactment  of  this  section  at  the  1964  First  Extraor- 

44  dinary  Session  of  the  Legislature,  or  commencing  with  the 

45  fiscal  year  1966-1967,  whichever  first  occurs,  the  Superintend- 

46  ent  of  Public  Instruction  shall  compute  the  areawide  aid  to 

47  be  utilized  in  determining  state  apportionments  to  be  made 

48  for  the  support  of  elementary  school  districts  and  high  school 

49  districts  with  respect  to  which  an  areawide  foundation  pro- 

50  gram  is  computed  under  Article  2.5  (commencing  with  Section 

51  17680)  of  this  chapter.  Areawide  aid  shall  be  the  amount  which 

52  a  tax  levied  on  each  one  hundred  dollars  ($100)  of  100  percent 
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1  of  the  assessed  valuation  for  the  current  fiscal  year,  modified 

2  where  necessary  pursuant  to  Section  17262,  of  the  area  com- 

3  prising  all  of  such  elementary  school  districts  and  all  of  such 

4  hieh  school  districts  would  produce,  if  levied,  if  such  tax  were : 

5  ^(a)  gi«t^  ee«^  ($0.60)  Ninety  cents  ($0.90)  in  the  case  of 

6  the  elementarv  school  districts. 

7  (b)  ¥i^  eeirte  ($0.50)   Seventy-five  cents  ($0.75)  in  the 

8  case  of  the  high  school  districts. 

9  Sec.  523.     Section  17702.3  of  said  code  is  amended  to  read: 

10  17702.3.     For  purposes  of  making  the  computations  pre- 

11  scribed  by  Section  17702.2,  the  Superinteniient  of  Public  In- 

12  struction  shall,  where  necessary,  adjust  the  assessed  valuation 

13  of  the  territory  involved,  in  the  same  manner  and  on  the  same 

14  basis  as  is  required  for  individual  districts  pursuant  to  Chapter 

15  1.5  (commencing  with  Section  17261)*  of  this  division  and  Sec- 

16  tions  17703,  17704,  and  17705.  Losses  in  state  equalization  aid 

17  arising  from  the  operation  of  Chapter  1.5  (commencing  with 

18  Section  17261)  of  this  division,  shall  be  provided  for  in  the 

19  manner  prescribed  in  Section  17263.1. 

20  Sec.  524.     Section  17906.2  of  said  code  is  amended  to  read  : 

21  17906.2.     No  state  equalization  aid  shall  be  allowed  unless 

22  there  shall  have  been  levied  pursuant  to  this  code,  for  a  district 

23  during  the  fiscal  vear.  a  tax.  exclusive  of  taxes  levied  under 

24  Sections  3356,  16633,  19443,  19619,  20801,  and  22101,  as  fol- 

25  lows : 

26  For  purposes  of  allowances  for  the  fiscal  year  1963-1964  and 

27  for   the   fiscal   years   following,    not   less   than   ninety   cents 

28  ($0.90)  if  any  elementary  district,  seventy-five  cents  ($0.75) 

29  if  a  high  school  district,  and  twenty-five  cents  ($0.25)   if  a 

30  junior  college  district. 

31  Sec.  525.     Article  7.1  (commencing  with  Section  17920  of 

32  Chapter  3  of  Division  14  of  said  code  is  repealed. 

33  ^^eer    ^rr^ 

34  SEC.  525.3.     Section  17951  of  said  code  is  amended  to  read  : 

35  17951.     Beginning  with  the  fiscal  year  1964-1965  and  for 

36  each  fiscal  year  thereafter,  the  allowance  for  each  unit  of  aver- 

37  age  daily  attendance  during  the  fiscal  year  for  adults,  as  adults 

38  are  defined  in  Section  6352.  shall  be  as  follows : 

39  (a)   For  high  school  districts  the  allowance  shall  be  #¥e  fe«s- 

40  di^4  dollar;*  4$e00)-  three  hundred  twenty  dollars  ($320)  less 

41  the  product  of  ncvonty  five  eeftts  r$.75)  fifty  cents  ($0.50)  mul- 

42  tiplied  by  each  one  hundred  dollars  ($100)  of  the  assessed  valu- 

43  ation  of  the  district  per  unit  of  average  daily  attendance  ex- 

44  elusive  of  adults. 

45  (b)   The  allowance  provided  by  this  section  for  each  unit  of 

46  average  daily  attendance  of  an  adult,  as  an  adult  is  defined  in 

47  Section  6352',  not  residing  in  the  district  shall  be  limited  to  one 

48  hundred  twenty-five  dollars  ($125)  as  basic  state  aid  and  no 

49  allowance  shall  be  made  based  on  state  equalization  aid.  The 

50  total  of  basic  and  equalization  aid  allowed  each  district^shall 

51  not  be  less  than  one  hundred  twenty-five  dollars   ($125)   or 

52  exceed  two  hundred  thirty  dollars   ($230)   for  each  unit  of 
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1  average  daily  attendance  during  the  fiscal  year  for  resident 

2  adults,  exclusive  of  average  daily  attendance  in  classes  for 

3  inmates  of  any  state  institution  for  adults  and  for  inmates  of 

4  any  city,  county,  or  city  and  county  jail,  road  camp  or  farm 

5  for  adults. 

6  If  any  computation  made  under  any  of  the  preceding  para- 

7  graphs  of  this  section  produces  an  allowable  amount  not  in 

8  excess  of  one  hundred  twenty-five  dollars  ($125)  per  unit  of 

9  average  daily  attendance,   such  allowable  amount  computed 

10  shall  be  adjusted  if,  and  to  the  extent  necessary,  so  that  the 

11  actual  allowance  shall  not  exceed  one  hundred  twenty-five  dol- 

12  lars  ($125)  per  unit  of  average  daily  attendance  of  the  adults 

13  in  high  schools  during  the  preceding  fiscal  year. 

14  SEC.  525.6.     Section  20751  of  said  code  is  amended  to  read: 

15  20751.     -(i)-  Except  as  otherwise  provided  in  this  code,  the 

16  maximum  rate  of  school  district  tax  which  may  be  levied  for 

17  all  school  purposes,  exclusive  of  bond  interest  and  redemption, 

18  for  any  school  district  in  any  school  year  on  each  one  hundred 

19  dollars  ($100)  of  assessed  valuation  within  the  district  shall 

20  be  as  follows : 

21  (a)   Except  as  provided  m  subdivision  -fb4-  ^  tlwe  Qcotion, 

22  «  In  any  separate  elementary  school  district  the  boundaries 

23  of  which  are  not  coterminous  with  those  of  a  high  school  dis- 

24  trict,  eighty  cents  ($0.80)  for  elementary  school  purposes,  or 

25  ninety  cents  ($0.90)  ''for  combined  kindergarten  and  elemen- 

26  tary  school  purposes. 

27  -fb^  is  a«y  Bcparato  elementary  oohool  district  tfee  bound 

28  ft««e  ^  which  e^  »et  eete^miftetw  wifefe  titese  e#  ft  fei^  school 

29  distriet   ft«4   Vrhese  e«**e»*   expenses  el  education   fep  *he 

30  1063  61  fiseal  yea*  we^e  iess  th€be  twiee  the  amount  ef  the 

31  foundation  program  applicable  U  the  district,  e»e  deil«*  ft«^ 

32  twenty  five  eeftts   ($1.25)   le?  elementary  school  purpooco,  w 

33  e»e  dollar  a»4  thirty  five  ee«ts  ($1.35)  fe?  combined  kinder 

34  garten  €t»4  elementary  school  purposes. 

3^  ^  Exeej^  m  provided  ift  s«bdiv-isieft  -f*!^  ^  **»»  section,  m 

35  (h)  In  any  separate  high  school  district,  the  boundaries  of 
37  which  are  not  coterminous  with  those  of  an  elementary  school 
33  district  or  with  those  of  a  junior  college  district,  seventy-five 

39  cents    ($0.75)    for  high  school  purposes,   or  one   dollar  and 

40  twenty  cents  ($1.20)  for  combined  high  school  and  junior 
^■^  college  purposes. 

^2  -(4>  fe  ft»y  separate  high  school  district,  the  boundarico  el 

43  which  ftfe  »et  cotcrminouQ  with  these  el  ft«  elementary  school 

44  dkt^et  ^  with  these  el  a  junior  college  distinetj  fte4  whooo 
^5  current  exponseo  el  education  ie^  the  high  school  purpooco  lep 
.n  ^be  1063  61  iseal  yea?  we^e  fess  tha«  t^viee  the  amount  el  the 

■P^-.-.^/^r.-t-i/-.-^^  rtrncrrmTi  pnmrmtpd  fnr  Viigh  Qchool  PUrpOJCO    eighty 

4g  ftve  eeftts  ($0.85)  le?  high  sehool  purpooco,  e?  e»e  dollar  a«d 

^g  twenty  ee»te  ($1.30)  lep  combined  high  seheei  a«4  junior  eel- 

50  lege  purpooco. 

5]^  (c)  ^  In  any  separate  junior  college  district,  the  bound- 

52  aries  of  which  are  not  coterminous  with  those  of  a  high  school 
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1  district,  thirty-five  cents  ($0.35)  for  junior  college  purposes. 

2  (d)  -(4^  In  any  unified  school  district  one  dollar  and  fifty- 

3  five  cents   ($1.55)   for  combined  elementary  school  and  high 

4  school  purposes;  or  one  dollar  and  sixty-five  cents  ($1.65)  for 

5  combined   kinderg-arten,    elementary   school,   and   high   school 

6  purposes;  or  one  dollar  and  ninety  cents  ($1.90)  for  combined 

7  elementary  school,  high  school,  and, junior  college  purposes;  or 

8  two    dollars     ($2)     for    combined    kindergarten,    elementary 

9  school,  high  school,  and  junior  college  purposes. 

10  -fg^  Any  ««ified  seheel  di«t«e%  whese  current  cxponsca  el 

11  Gducatieft  pe**  Urfti^  ef  e^eragc  daily  attondancc  ie¥  %be  1963  Gd! 

12  fiscal  year  we^e  leas  %ba»  eix  hundpedr  dollars    ($600),  #we 

13  dollars  ftftd  teft  ee^ts  ($2.10)  ie¥  eombincd  clcmcftt-ftfy  school 

14  ftftdr  high  school  purposes-^  iwe  della*=9  a»d  twe»fey  eesets  (-$2.20 )■ 

15  ie.¥  eefflbi-Hed:  •k>«c4ei^gai4&H-  eieft^-Hc^^py  seheelr  a»d  high  school 

16  purposes-^  e^  #we  dollars  a«d  fifty  five  eeets    $2.55)  ie*  com- 

17  bi«ed  ki«de¥gfii4en7  eleeieftta^y  eeheelr  high  school,  aftd  junior 

18  eeHege  purposesT 

19  (e)  -(^  In  any  high  school  and  junior  college  district  the 

20  boundaries  of  which  are  coterminous  and  which  are  governed 

21  by  the  same  governing  board,  one  dollar  and  twenty  cents 

22  ($1.20)  for  combined  high  school  and  junior  college  purposes. 

23  42^  ^  "^  fflasiiw-afflr  tax  sate  ei  a  s«heel  d4st*4e%  m  effect  e» 

24  the  e^Seeti^v^  date  e^  the  amendment  te  this  section  adopted  art 

25  the  4#M-  Fi^^t  fe£tt=nord}¥t8¥y  ^ss4e»  ei  the  legislature  4% 

26  because  e^  aft  ifte^^ase  adopted  by  the  district  electors  pursuant 

27  to  Seetieft  80803,  me^e  thaft  the.  applicable  ^ate  prcacribcd  i» 

29  district  shall  eefttiftfte  te  fee  the  iftaxi«ft«jft  ^ate  prescribed  fey 

30  this  seetieft  ps4e¥  te  s«eh  1961  amendment  plus  the  amount 

31  el  the  iftc^ease  e^e*'  sweh  ^ate  ade^ed  fey  the  district  electors 

32  pursuant  te  Seetie»  20803  p^ie*'  te  the  4M4  amondmcst  te  this 

33  section,  ^e¥-  the  period  le*'  which  sueh  increase  was  adopted  fey 

34  the  veteFfST  H  any  s«eh  =>?6ted  ifte«=ease  ift  e#eet  eft  such  effective 

35  dat^  yesxil-ts  4ft  a  5fta?f4ftwfl*  *^te  ^vhieh  4s  less  thaft  that  p^e- 

36  se^ifeed  4ft  s^wfed-ivisieft  -(4^  ^  *h4s  seet4eft  as  so  amended  4» 

37  i^Aj  the  maxiftt^fti  ¥a<-e  e#  sftch  d4st¥iet  shaH  fee  that  pj'e- 

38  se^^ifeed  4ft  s*^fedi^'4p,4eft  -(4^  ei  th4s  seet4eft  as  se  amendcdr  Noth' 

39  4ftff  4ft  th-is  seetieft  shaH  fee  eeftstrfted  te  prevent  a  change  4»  the 

40  ftiaximuftt  tax  ¥ate  ef  a  seheel  district  subject  te  aftd  4»  the 

41  ftiranner  p*'ese¥4feed  fey  Seet4eft  3080^ 

42  geer  ^2^    Seetieft  207.51^  4s  added  te  sa4d  eede^  te  read ; 

43  gQ75l.2.     -fa^  ^k>¥  the  fiscal  yea¥  49€#-^9€7t  the  maximum 

44  ^'ate  el  seheel  44st¥4et  tax  which  ft^ay  fee  le^¥4ed  le¥  aH  sehool 

45  purpeses;  e*elfts4^¥e  el  fee^d  4»te*=est  &¥i4  redomptioft  aftd-  state 

46  %fl4J4«^^  :^ea»  yepaymofttr  shall  fee  a  f^ate  wh4eh  4s  suffic4ent  te 

47  produce  le*'  a  seheel  d4stp4et  aft  ameuftt  which  when  added  te 

48  the  tetal  amouft^  el  4fte©ft%e  ycccivod  fey  the  district  le?  the 

49  ^seal  yea?^  1066  1967^  4s  effftal  te^  hut  »et  greater  thaftr  40& 

50  pcrecftt  el  aU  ^eveftftes  e^eee4;ved  fey  the  district  from  aH  soureca 

51  4»  the  fiscal  yea^  1965  1966. 
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1  -(%^  Ae  vtse^  m  thk  acction  "total  amount  el  inGomc  roGoivod 

2  hy  t4e  diatrict"  moaua  aii  iiicomo  rcGcivGd  fey  a  diotrict,  m- 

3  eiudtng  amount-e  rGGGivcd  ae  stato  apportionmcnta  oi'  federal 

4  allocations  except  ali  el  tfee  following ; 

5  -f3r)-  Amounts  reGcivcd  from  district  taxes. 

6  -(^  Amounts  feeeived  l*^fli  tfee  sale  el  district  bonds. 

7  -f^  Amounts  *=eeei¥ed  under  tfee  State  School  Building  Aid 

8  hetw  el  i&eS   (Chapter  iOj  commencing  with-  Section  19551, 

9  Division  44^ 

10  -f44-  Amounts  received  under  Article  Sri  (commencing  with 

11  Section  17671)  el  Chapter  ^  el  Divisien:  14t 

12  -(-&^  Amounts  i^eei^wd  pursuant  te  Section  17263.1. 

13  -f#)-  Amounts  feccived  under  asy  Inderal  ae%  enacted  at  the 

14  §Oth  Session  el  Congress,  which  is  directed  te  the  strengthen 

15  mg  ^:»d  improvement  el  educational  quality  a»d  educational 

16  opportunities  m  the  natiesHS  elcmefttayy  aftd  secondary  schools. 

17  SEC.  526.     Section  20751.2  is  added  to  said  code,  to  read: 

18  20751.2.     Except  as  provided  in  Section  20751.3, 

19  (a)  For  the  fiscal  year  1966-67,  the  maximum  rate  of  school 

20  district  tax  which  may  he  levied  for  all  school  purposes,  ex- 

21  elusive  of  lond  interest  and  redemption,  state  luilding  loan  re- 

22  payment,  employee  retirement,  and  capital  construction,  shall 

23  be  a  rate  which  is  sufficient  to  produce  for  a. school  district  an 

24  amount  which  when  added  to  the  total  amount  of  income 

25  credited  to  the  district  for  the  fiscal  year  1966-67,  is  equal  to 

26  100  percent  of  all  General  Fund  revenues  per  unit  of  average 

27  daily  attendance  in  1965-66  multiplied  by  the  estimated  num- 

28  ber  of  units  of  average  daily  attendance  in  1966-67,  plus  an 

29  amount  equal  to  ten  dollars  ($10)  per  unit  of  estimated  average 

30  daily  attendance  in  1966-67. 

31  (b)  As  used  in  this  section  "total  amount  of  income  re- 

32  ceived  by  the  district"  means  all  income  received  by  a  district, 

33  including  amounts  received  as  state  apportionments  or  fed- 

34  eral  allocations  except  all  of  the  following: 

35  (1)  Amounts  received  from  district  taxes. 

36  (2)  Amounts  received  from  the  sale  of  district  bonds. 

I7  (3)  Amounts  received  under  the  State  School  Building  Aid 

38  Law  of  1952  (Chapter  10,  commencing  with  Section  19551, 

39  Division  14). 

40  (4)  Ainounts  received  under  Article  2.1  (commencing  with 

41  Section  17671)  of  Chapter  3  of  Division  14. 

42  (5)  Amounts  received  pursuant  to  Section  17263.1. 

43  (6)  Amounts  received  under  any  federal  act  enacted  at  the 

44  89th  Session  of  Congress,  which  is  directed  to  the  strengthen- 

45  ing  and  improvement  of  educational  quality  and  educational 

46  opportunities  in  the  nation's  elementary  and  secondary  schools. 

47  Sec.  527.     Section  20751.3  is  added  to  said  code,  to  read : 

48  20751.3.     Beginning  with  the  fiscal  year  1966-1967,  and  for 

49  fiscal  years  thereafter,  the  maximum  rate  of  school  district 

50  taxes  which  may  be  levied  for  aU  school  purposes,  exclusive  of 
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1  bond  interest  and  redemption  and  state  building  loan  repay- 

2  ment,  shall  be  the  greater  of  the  following : 

3  (a)  The  maximum  rate  specified  in  Section  20751. 

4  (b)  The    maximum    rate    computed    pursuant   to    Section 

5  20751.2. 

6  (c)  The  rate  established  by  a  vote  of  the  people  after  the 

7  effective  date  of  this  section  pursuant  to  Section  2080.3  of 

8  ihis  code. 

9  Any  rate  of  tax  for  any  district  which  was  otherwise  in- 

10  crease\i  by  a  majority  vote  of  the  qualified  electors  of  a  school 

11  district  at  an  election  held  for  that  purpose  prior  to  the  effec- 

12  tive  date  of  this  section  shall  be  of  no  force  and  effect. 

13  SEC.  527.5.     Section  20751.4  is  added  to  said  code,  to  read: 

14  20751.4.     The  maximum  rate  of  school  district  tax  which 

15  may  be  levied  for  all,  school  purposes,  exclusive  of  bond  in- 

16  terest  and  redemption,  for  any  elementary,  high  school,  unified 

17  or  junior  college  district,  may  be  increased  by  such  amount, 

18  not  to  exceed  twenty-five  cents  ($0.25)  for  one  hundred  dollars 

19  ($100)  of  assessed  value  for  elementary,  high  school  and  junior 

20  college  districts  or  fifty  cents  ($0.50)  per  one  hundred  dollars 

21  ($100)  of  assessed  value  for  a  unified  district,  as  will  produce 

22  ^he  sum  required  to  acquire  any  school  sites  or  school  facilities, 

23  or  to  construct  any  school  buildings  or  other  educational  facili- 

24  ties  to  be  used  in  the  regular  instructional  program  conducted 

25  by  the  district. 

26  Sec.  528.     Section  20752  of  said  code  is  repealed- 

27  Sec.  529.     Section  20753  of  said  code  is  repealed. 

28  Sec.  530.     Section  20930  of  said  code  is  amended  to  read : 

29  20930.     The  maximum  rate  of  school  district  tax  otherwise 

30  authorized  by  law  to  be  assessed  for  any  school  district  for 

31  elementary   school    and    high   school    purposes    shall    be    re- 

32  duced  by : 

33  The  applicable  rates  provided  for  in  Section  20912,  except 

34  that  when  the  amount  of  tax  moneys  allocated  under  Article 

35  2  of  this  chapter  to  a  district  is'  less  than  the  amount  that  such 

36  a  fate  would  raise  if  levied  for  the  district,  the  maximum  rate 

37  shall  be  reduced  by  the  amount  of  the  tax  rate  that  would  raise 

38  the  amount  of  the  allocation  ktae  plus  the  increase,  if  any,  in 

39  state  equalization  aid. 

40  For  purposes  of  this  section,  the  phrase  "maximum  rate  of 
42  school  district  tax  otherwise  authorized  by  law  to  be  assessed" 

42  shall  mean  the  maximum  rates  prescribed  by  Section  20751 

43  for  elementary  school  or  high  school  purposes. 

44  Sec.  531.     Section  25445  of  said  code  is  repealed. 

45  I8«^  §d3r    ft««*i«»  35611.6  ei  9ft44  eode  is  ]»cpcalod. 

46  Sec.  533.     Section  25542  of  said  code  is  repealed. 

47  Sec.  534.    Section  681.1  is  added  to  the  Harbors  and  Nayi- 

48  gation  Code,  to  read : 

49  681.1.     (a)  When  the  ownership  of  an  undocumented  ves- 

50  eel  required  to  be  numbered  under  this  code  has  changed  and 

51  application  is  made  for  issuance,  transfer  or  reassignment  of 
62  t  certificate  of  number  for  the  vessel,  the  applicant  shall  fur- 
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1  nish  the  Division  of  Small  Craft  Harbors  with  or  as  part  of 

2  the  application,  a  signed  statement  of  the  applicant  showing: 

3  (1)  The  date  of  the  sale  or  other  transfer  of  ownership  of 

4  the  vessel. 

5  (2)  The  name  and  address  of  the  seller  or  transferor. 

6  (3)  The  name  and  address  of  the  buyer  or  transferee. 

7  (4)   The  total  consideration  (valued  in  money)  given  for  the 

8  sale  or  other  transfer  of  the  vessel,  including  any  motor  or 

9  other  component  part  of  the  vessel  included  in  the  sale  or 

10  other  transfer, 

11  (b)  The  Division  of  Small  Craft  Harbors  shall  withhold  the 

12  ioguanoG,  trojisfop  e?  roQGGignmcnt  e^  a;  ocrtifioato  ei  nnmbop 

13  «fi4  the  issuance  or  transfer  of  a  certificate  of  ownership  of 

14  any  undocumented  vessel  numbered  or  required  to  be  num- 

15  bered  under  this  code  until  the  applicant  furnishes  the  infor- 

16  mation  required  by  subdivision  (a)  of  this  section. 

17  (c)  When  the  Division  of  Small  Craft  Harbors  acquires 

18  knowledge  that  the  ownership  of  a  vessel  required  to  be  num- 

19  bered  under  this  code  has  changed,  it  shall  forward  to  the 

20  State   Board   of   Equalization   information  from  its   records 

21  identifying  the  vessel  together  with  information  showing  the 

22  data  required  by  subdivision  (a).  The  information  shall  be 

23  transmitted  as  promptly  as  feasible  and  in  such  form  and 

24  manner  as  shall  be  agreed  between  the  division  and  the  board. 

25  Sec.  535.     Section  4997  of  the  Public  Resources   Code  is 

26  amended  to  read: 

27  4997.     A  trainee  shall  be  deemed  to  be  a  resident  of  the  high 

28  school  district  in  which  he  lived  at  the  time  of  his  admission 

29  to  the  program  and  the  excess  cost  for  a  school  year  of  educat- 

30  ing  such  trainee  shall  be  paid  by  the  high  school  district  of 

31  whicly  he  is  a  resident  to  the  county  superintendent  who  is 

32  providing  education  for  the  trainees.  The  excess  cost  shall  be 

33  determined  by  dividing  the  total  current  expense  of  education 

34  during  such  school  year  (for  the  maintenance  of  a  high  school 

35  level  school  or  classes  for  trainees),  by  the  total  number  of 

36  units  of  average  daily  attendance  in  such  school  or  classes 

37  during  such  school  year,  less  state  and  federal  apportionments 

38  on  account  of  such  average  daily  attendance. 

39  Average  daily  attendance  of  trainees  shall  be  computed,  for 

40  purposes  of  this  chapter,  by  dividing  the  number  of  days  such 

41  trainee  attended  the  schools  or  classes  by  the  number  of  days 

42  that  the  schools  or  classes  were  taught,  except  that  with  re- 

43  spect  to  a  trainee  attending  such  schools  or  classes  for  more 

44  than  175  days  in  a  school  year,  the  average  daily  attendance 

45  shall  be  computed  by  using  the  divisor  of  175. 

46  For  purposes  of  computing  average  daily  attendance  180 

47  minutes  of  class  attendance  shall  be  deemed  to  constitute  a 

48  school  day,  and  no  more  than  15  hours  of  class  time  per  week 

49  shall  be  considered. 

50  Not  later  than  July  15  of  each  year,  the  superintendent  of 

51  schools  of  the  county  providing  education  for  trainees  shall 

52  forward  his  claim  for  the  excess  expense  reimbursement  to  the 
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1  high  school  district  of  residence  of  each  trainee  during  the 

2  preceding  school  year,  and  the  governing  board  of  such  high 

3  school  district  shall  upon  receipt  thereof  pay  such  claims. 

4  The  governing  board  of  the  high  school  district  to  which  the 

5  claim  is  presented  may  include  in  its  budget  the  amount  neces- 

6  sary  to  pay  the  claim,^  and,  if  the  amount  is  included  in  the 

7  -budget,  the  board  of  supervisors  shall  levy  a  school  district 

8  tax  to  raise  the  amount, 

9  Sec.  536.     Section  1652  of  the  Streets  and  Highways  Code 

10  is  amended  to  read: 

11  1652.     The  assessor  shall  then  ascertain  from  his  records 

12  the  assessed  value  of  such  incorporated  or  annexed  property 

13  on  the  first  day  of  the  preceding  January  at  12 :01  a.m.  and 

14  shall  certify  to  the  county  auditor  such  value  thus  ascertained. 

15  Sec.  537.     Section  1653  of  said  code  is  amended  to  read : 

16  1653.     The  auditor  shall  then  calculate  the  proportion  that 

17  the  assessed  value,  on  the  first  day  in  the  preceding  January 

18  at  12 :01  a.m.,  of  the  property  annexed  or  incorporated  bears 

19  to  the  total  assessed  value,  as  of  that  day  and  hour,  of  all  the 

20  property  in  the  district  from  which  the  annexation  or  incor- 

21  poration  was  made.  He  shall  prepare  a  claim  in  favor  of  the 

22  city,  to  be  allowed  by  the'  board  of  supervisors  and  paid  by 

23  warrant  on  the  treasurer,  for  that  part  of  the  unencumbered 

24  funds  of  the  district  which  bears  the  same  proportion  to  the 

25  whole  of  such  unencumbered  funds  as  the  assessed  value  of 

26  the  property  annexed  or  incorporated  bears  to  the  total  ^assessed 

27  value  of  all  the  property  in  the  district  from  which  the  annex- 

28  ation  or  incorporation  was  made. 

29  Sec.  538.     Section  4000  pf  the  Vehicle  Code  is  amended  to 

30  read:  .                        ,           .     j- 

31  4000.     (a)  No  person  shall  drive,  move,  or  leave  standmg 

32  any  motor  vehicle,  trailer,  semitrailer,  pole  or  pike  dolly,  log- 

33  ging  dolly,  or  auxiliary  dolly  upon  a  highway  unless  it  is 

34  registered  and  the  appropriate  fees  have  been  paid  under  this 

35  code.  ,            .     J. 

36  No  person  shall  drive,  move,  or  leave  standing  any  motor 

37  vehicle  upon  a  highway  which  has  been  registered  in  violation 

38  of  Chapter  3  (commencing  at  Section  24378)  of  Division  20 

39  of  the  Health  and  Safety  Code. 

40  fb)  The  provisions  of  this  section  shall  not  apply,  following 

41  payment  of  fees  due  for  registration,  during  such  time  that 

42  registration  and  transfer  is  being  withheld  by  the  Department 

43  of  Motor  Vehicles  pending  the  investigation  of  any  use  tax  due 

44  under  the  provisions  of  the  Revenue  and  Taxation  Code. 

45  Sec.  539.     Section  4300.5  of  said  code  is  amended  to  read : 

46  4300.5.     An  application  for  registration  under  Chapter  1 

47  (commencing  with  Section  4000)  of  Division  3  of  the.  Vehicle 

48  Code  of  a  motor  vehicle  previously  registered  outside  of  this 

49  state  must  be  accompanied  by  payment  of  the  amount  required 

50  to  be  paid  under  Part  1   (commencing  with  Section  6001), 

51  Division  2  of  the  Revenue  and  Taxation  Code  with  respect  to 

52  the  use  of  the  motor  vehicle  by  the  applicant 

(  296) 


—  235  —  AB  2270 

1  Sec.  540.     Section  4451  of  said  code  is  amended  to  read: 

2  4451.     The  certificate  of  ownership  shall  contain : 

3  (a)  Not  less  than  the  information  required  upon  the  face  of 

4  the  registration  card. 

5  (b)  Provision  for  notice  to  the  department  of  a  transfer  of 

6  the  title  or  interest  of  the  owner  or  legal  owner. 

7  (c)  Provision  for  application  for  transfer  of  registration  by 

8  the  transferee. 

9  (d)   Certificates  of  ownership  issued  by  the  department  for 

10  the  year  1958  and  subsequent  years  shall  contain  provision 

11  for  a  statement  by  the  transferor,  other  than  the  legal  owner, 

12  to  the  effect  that  the  proposed  transfer  of  title  or  otber  interest 

13  in  the  motor  vehicle  is  not  in  violation  of  the  provisions  of 

14  Article  5  (commencing  with  Section  16100),  Chapter  1,  Divi- 

15  sion  7  of  this  code. 

16  Sec.  542.     Section  4750.5  of  said  code  is  amended  to  read : 

17  4750.5.     (a)  The  department  shall  withhold  the  registration 

18  or  the  transfer  of  registration  of  any  motor  vehicle  sold  at 

19  retail  to  any  applicant  by  any  person  other  than  a  vehicle 

20  manufacturer  or  dealer  holding  a  license  and  certificate  issued 

21  pursuant  to  Chapter  4,  Division  5  of  the  Vehicle  Code,  or  an 

22  automobile  dismantler  holding  a  license  and  certificate  issued 

23  pursuant  to  Chapter  3,  Division  5  of  the  Vehicle  Code,  until 

24  the  applicant  pays  to  the  department  the  use  tax  measured 

25  by  the  sales  price  of  the  motor  vehicle  as  required  by  the  Sales 

26  and  Use  Tax  Law,  together  with  penalty,  if  any,  unless  the 

27  State  Board  of  Equalization  finds  that  no  use  tax  is  due.  If 

28  the  applicant  so  desires,  he  may  pay  the  use  tax  and  penalty, 

29  if  any,  to  the  department  so  as  to  secure  immediate  action 

30  upon  his  applicjation  for  registration  or  transfer  of  registration, 

31  and  thereafter  he  may  apply  through  the  Department  of  Motor 

32  Vehicles  to  the  State  Board  of  Equalization  under  the  pro- 

33  visions  of  the  Sales  and  Use  Tax  Law  for  a  refund  of  the 

34  amount  so  paid. 

35  (b)   The  department  shall  transmit  to  the  State  Board  of 

36  Equalization  all  collections  of  use  tax  and  penalty  made  under 

37  this  section.  This  transmittal  shall  be  made  at  least  monthly, 

38  accompanied  by  a  schedule  in  such  form  as  the  department  and 

39  board  may  prescribe. 

40  (c)   The  State  Board  of  Equalization  shall  reimburse  the 

41  department  for  its  costs  incurred  in  carrying  out  the  provi- 

42  sions  of  this  section.   Such  reimbursement  shall  be   effected 

43  under  agreement  between  the  agencies,  approved  by  the  De- 

44  partment  of  Finance. 

45  (d)   In  computing  any  use  tax  or  penalty  thereon  under  the 

46  provisions    of    this    section    dollar    fractions    shall   be    disre- 

47  garded  in  the  manner  specified  in  Section  9559  of  this  code. 

48  Payment  of  tax  and  penalty  on  this  basis  shall  be  deemed  full 

49  compliance  with  the  requirements  of  the  Sales  and  Use  Tax 

50  Law  insofar  as  they  are  applicable  to  the  use  of  motor  vehicles 

51  to  which  this  section  relates. 
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1  Sec.  543.     Section  5600  of  said  code  is  amended  to  read : 

2  5600.     No  transfer  of  the  title  or  any  interest  in  or  to  a 

3  vehicle  registered  under  this  code  shall  pass,  and  any  attempted 

4  transfer  shall  not  be  effective,  until  the  parties  thereto  have 

5  fulfilled  either  of  the  following  requirements : 

6  (a)   The  Transferor  has  made  proper  endorsement  and  de- 

7  livery  of  the  certificate  of   ownership   and   delivery   of  the 

8  registration  card  to  the  transferee  as  provided  in  this  code  and 

9  the  transferee  has  delivered  to  the  department  or  has  placed  the 

10  certificate  and  card  in  the  United  States  mail  addressed  to 

11  the  department  when  and  as  required  under  this  code  with 

12  the  proper  transfer  fee,  together  with  the  amount  required  to 

13  be  paid  under  Part  1  (commencing  with  Section  6001),  Divi- 

14  sion  2  of  the  Revenue  and  Taxation  Code  with  respect  to  the 

15  use  by  the  transferee  of  the  vehicle,  if  a  motor  vehicle,  and 

16  thereby  makes  application  for  a  transfer  of  registration  except 

17  as  otherwise  provided  in  Sections  5905,  5906,  5907,  and  5908. 

18  (b)   The  transferor  has  delivered  to  the  department  or  has 

19  placed  in  the  United  States  mail  addressed  to  the  department 

20  the  appropriate  documents  for  the  registration  or  transfer  of 

21  registration  of  the  vehicle  pursuant  to  the  sale  or  transfer 

22  except  as  provided  in  Section  5602. 

23  Sec.  544.     This  act  provides  for  a  tax  levy  within  the  mean- 

24  ing  of  Article  IV  of  the  Constitution  and  shall  go  into  imme- 

25  diate  effect,  but  shall  become  operative  on  July  1,  1965,  except 

26  as  otherwise  provided  herein. 

27  Sec.  545.     Notwithstanding  the  provisions  of  Section  544, 

28  Sections  6051,  6051.5,  6052.5,  6201,  6201.5,  7102,  7103,  7202, 

29  and  7203  of  the  Revenue  and  Taxation  Code,  as  affected  by 

30  this  act,  shall  become  operative  on  April  1,  1966.   Sections 

31  17181.5  and  18405.5  of  said  code  shall  be  applicable  only  to 

32  taxable  years  beginning  on  or  after  January  1,   1966,  and 

33  Section  1.9521  19601  shall  be  applicable  for  the  taxable  year 

34  1965  and  for  fiscal  years  beginning  during  the  calendar  year 

35  1965.  All  other  sections  of  said  code  relating  to  the  Personal 

36  Income  Tax  Law,  as  affected  by  this  act,  and  Section  4204  of 

37  the  Government  Code  shall  become  operative  on  January  1, 

38  1966.  .  .           ^  ^    ^. 

39  Sec.  546.     (a)  Notwithstanding  the  provisions  of  Section 

40  544,  the  provisions  of  Article  3  of  Chapter  19  of  the  Bank  and 

41  Corporation  Tax  Law  in  effect  on  December  31,  1964,  shall  be 

42  applicable  to  the  payment  of  taxes  in  the  case  of  income  years 

43  ending  prior  to  the  effective  date  of  this  section. 

44  (b)   Except  for  provisions  of  the  Bank  and  Corporation  Tax 

45  Law  in  this  act  relating  to  a  change  in  the  tax  rates,  the  pro- 

46  visions  of  such  law,  except  as  may  otherwise  be  specifically 

47  provided,  shall  become  operative  on  January  1,  1965,  with 

48  respect  to  the  computation  of  taxes  on  or  measured  by  the  net 

49  income  of  the  calendar  year  1965  or  on  the  first  day  of  the 

50  fiscal  year  with  respect  to  the  computation  of  taxes  on  t)r 

51  measured  by  the  net  income  of  fiscal  years  beginning  after 

52  January  1, 1965. 
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1  (c)  The  provisions  of  this  act  affecting  changes  in  the  rate 

2  of  tax  under  the  Bank  and  Corporation  Tax  Law  shall  be 

3  applied  in  the  computation  of  taxes  for  all  income  years  (as 

4  defined  by  Section  23042,  prior  to  the  enactment  of  this  sec- 

5  tion)  ending  after  December  31,  1964  and  all  taxable  years 

6  as  defined  in  the  Bank  and  Corporation  Tax  Law  contained 

7  in  this  act  beginning  on  or  after  January  1,  1965.  Provided, 

8  however,  that  m  the  ease  ei  hetakB  e»4  financial  corporationg 

9  the   maximum   mie   provided   #w  fey   Scctiono    23181.2   a»4 

10  23183.2,  lef  the  calendar  yeet^  1-9^  a»4  iseai  years  beginning 

11  m  iM^  sbaii  »e*  exceed  6  porccnt.  Banks  and  corporations 

12  whose  income  year  (as  defined  by  Section  23042,  prior  to  the 

13  enactment  of  this  section),  began  prior  to  January  1,  1965, 

14  and  ends  on  or  before  November  30,  1965,  shall  compute  their 

15  tax  by  applying  the  rate  in  effect  as  of  December  31,  1964, 

16  and  the  rate  provided  for  by  the  Bank  and  Corporation  Tax 

17  Law^  contained  in  this  act  on  and  after  such  date,  to  their 

18  net  income  for  the  entire  year  in  accordance  with  the  method 

19  prescribed  by  Section  24251. 

20  Any  tax,  for  a  taxable  year  specified  in  the  Bank  and  Cor- 

21  poration  Tax  Law  contained  in  this  act,  in  addition  to  that 

22  disclosed  by  the  return,  made  necessai*y  solely  by  such  pro- 

23  visions  affecting  changes  in  the  rate  of  tax  shall  accrue  on 

24  January  1,  1965,  and  shall  be  due  and  payable  within  10 

25  days  from  the  date  of  notice  and  demand  from  the  Franchise 

26  Tax  Board,  or  on  or  before  the  15th  day  of  the  third  month 

27  following:  (1)  the  close  of  the  income  year,  or  (2)  the  effec- 

28  tive  date  of  this  section,  whichever  is  later.  If  not  so  paid,  in- 

29  terest  shall  be  added  thereto  in  the  manner  provided  by  Sec- 

30  tion   25901.    Any   additional  tax   shall   not   be    considered   ^ 

31  deficiency  assessment  withi^n  the  meaning  of  Article  1  of  Chap- 

32  ter  20  (commencing  with  Section  25661). 

33  Sec.  547.     Notwithstanding  the  provisions  of  Section  544, 

34  the  provisions  of  the  Education  Code  in  this  act  shall  become 

35  operative  and  applicable  with  respect  to  the  fiscal  year  1966- 

36  1967,   except   where   any  such   provision   expressly   provides 

37  otherwise. 

38  SEC.  548.     Notwithstanding  the  provisions  of  Section  544, 

39  Sections  17101  through  17108,  inclusive,  of  the  Revenue  and 

40  Taxation  Code,  as  amended  6t^  this  act,  and  Sections  17109 

41  through  17112,  inclusive,  of  said  code,  as  added  ly  this  act, 

42  shall  he  applied  in  the  computation  of  taxes  on  annuities  with 

43  payments  commencing  on  or  after  January  1,  1966,  and  Sec- 

44  tions  17101  through  17108,  inclusive,  of  said  code,  as  were  in 

45  efect  immediately  prior  to  the  amendments  made  hy  this  act, 

46  shall  continue  to  he  applied' in  the  computation  of  taxes  on 

47  annuities  with  payments  commencing  prior  to  January  1,  1966. 

48  Sec.  &48  549  .     If  any  part,  sentence,  subdivision  or  clause 

49  of  tliis  act  is  for  any  reason  held  invalid  or  to  be  unconstitu- 

50  tional  such  decision  shall  not  affect  the  validity  of  the  remaining 

51  portions  of  this  act  and  if  this  act  is  held  invalid  or  uncon- 

52  stitutional  as  applied  in  the  computation  of  tax  for  the  year 
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1  1965  then  taxes  shall  be  determined  under  this  part  as  if  this 

2  act  had  never  been  enacted. 

3  SEC.  549.1.     In  view  of  pending  litigation  concerning  the 

4  proper  tax   treatment   of  intercompany   dividends,  it  is  not 

5  intended^  by  enactment  of  this  act  that  any  inference  he  drawn 

6  from  it  in  such  litigation.  Subdivision  (a)  of  Section  25109  of 

7  the  Revenue  and  Taxation  Code  as  added  by  this  act  is  to  be 

8  construed  as  a  codification  of  existing  law. 

9  SEC.  550.     The  Legislature  finds  and  declares  that  local 

10  government  property  taxes  have  risen  to  levels  ^  which  cause 

11  them  to  be  regressive  and  to  weaken  the  ability  of  local  govern- 

12  ment  to  meet  its  responsibilities  to^  the  people  of  California. 

13  For  these  reasons,  the  Legislature  further  declares  that  it  is 

14  the  purpose  of  the  State  Legislature  to  reduce  the  burden  of 

15  local  property  taxes  by  mxiking  available  funds  to  offset  certain 

16  property  tax  exemptions. 
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Appendix  A(2) 
INDEX  TO  AB  2270 

PROPERTY  TAX 

Aircraft  ^''^  Section 

assessing    63,  64 

repair  date   14 

tax  rate 65 

Appraised  value,  definition 33 

Appraiser,  qualification,  certification 48 

Arms   length    transactions 11 

Assessment   dates,    date 35 

Assessor,  qualification,  certification 48 

Assessment  ratio,  publication 56 

reduction,  application 55 

Assessor's  afiidavit,   date 45 

Blind  vending  stand  stock 13 

Cemetery  exemption 

application    • 16 

form  21 

County   ratio    54 

Credits,  definition   2 

Debts,  definition 4 

Exemption,  application,  date 20 

Full  cash  value 33 

Household  goods 

exemption    15 

$100  exemption   7 

Intangibles    42,  51 

definition   1 

tax  rate 59 

Inventories,  exemption,  definition 6 

Irrevocable  dedication 

exemption  from  30  year 10 

must  specify 9 

Lien  attaching,  date 61 

Lien  date  on  personal  property 97 

Notification 

to  include  assessment  ratio 46 

25   to   10% 46 

publication  in  nevrspaper 47 

Penalty,  disposition  of 40 

Property    description,    date 41 

destroyed  by  fire,  date 5 

statement,  content 38 

statement,  date 37,  38 

Senior  citizens  property  tax  reimbursement , 234 

Solvent  credit 

definition 3 

exemption    8 

tax  rate 59 

Special  district  tax  rates 58 

Standard  ratio 33,  34 

State  assessed  property 

date 49,  50 

equalization  for  city  purposes 57 

Statistical  statement,  date 36 

Tax-deeded  property 

date    43 

delinquent   taxes,   date 44 

Underassessment    53 

Unsecured  property,  obsolete 60 
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Veterans'  exemption 

application    ^J 

date    ^1 

Veterans'  halls ^■^ 

Welfare  exemption,  application,  date 18 

LEASE  TAX 

Continuing  purchase '1 

sale ^l 

Lease,  exemption ^ 

Sale,  definition 66 

Sales  price,  definition ^2 

Transfer  of  possession,  definition 66 

Use,    definition    "" 

SALES  TAX 
(Occasional  Sales) 

Aircraft,  definition  — 

Occasional  sale 

boat  and  aircraft,  exemption — 

exemption — 

exemption   transfer -- 

lease  inclusion °^ 

limit  of  exemption — 

motor  vehicle  exemption — 

motor  vehicles,  vessels,  and  aircraft 82 

penalty    — 

personal  property  exemption — 

Sales  price  of  motor  vehicle,  vessel,  aircraft,  definition — 

Occasional  sales,  use  tax  exemption — 

Vessel,  definition — 

Occasional  sales 

when  tax  applies — 

who  collects  tax -- 

wrecker   inclusion    85 

SALES  TAX 

City  property  tax  relief  fund 

creation  of ^^ 

distribution  of ^^ 

Excise  tax 


credit 


79 


rate 


78 

Lease,   sales   tax   exemption 82 

Lease  tax 

amount  taxable   ^ 

grandfather   clause    87 

when  collected  80 

Local  use  tax,  provisions  required 96 

Local  sales  tax,  provisions  required 95 

Motor  vehicle 


definition 


82 


who  pays  sales  tax 91 

use  tax  exemption 89,  90 

Purchase,    definition    'O 

Retailer  of  motor  vehicle,  vessel,  aircraft,  definition — 

Retail  sales  tax  fund,  creation  of 93 

Sales  tax 

credit ]^ 

rate    ^^ 

rented  exemption 86 

schedule ^6 

use  of  articles T{ 

when  applicable 81 

Use  tax,  exemption  of  lease 88 


A  PROGRAM   OF   TAX   REFORM   FOR   CALIFORNIA  303 

INHERITANCE   AND  GIFT  TAX 

Inheritance  and  Gift,  transfer,  exemption 106,  107 

Gift 

Class  C,  basic  exemption ^ 114 

Class  D,  basic  exemption 115 

Class  C,  definition 108 

Class  D,  definition 109 

Class  A,  rates 110 

Class  B,  rate 111 

Class  C,  rate   (repeal) 112 

Class  C,  rate  (new) 113 

Inheritance 

Class  C,  basic  exemption 104 

Class  D,  basic  exemption 105 

Class   C,    definition! 98 

Class  D,   definition 99 

Class  A,  rates 100 

Class  B,  rate 101 

Class  C,  rate    (repeal) 102 

Class  C,  rate    (new) 103 

INCOME  TAX 
Income 

agent  authorized  to  file 170 

annual  account  period,  definition 283 

annuity 119,  120,  121,  122,  123,  124,  125,  129,  130,  155,  161 

annuity 

amount  included 121 

included 119 

lump  sum  payments 126 

excludes  annuity   120 

sale  of  adjusted  basis 167 

basis  of  property  acquired  from  decedent  before  1-1-66 165 

after  1-1-66 163 

capital  loss  carry  forward 

charitable  contributions 138,  139,  140,  141,  144,  145,  146,  147 

charitable   organizations,    defined 142 

declaration 

of  estimated  tax 174 

extension 176 

Income  deficiency 

defined  184 

dependent,  defined 134,  135 

exclusion    of   death    benefits 131 

effective  date  of  chanses  in  law 239 

employees,   definition   201,  202 

employees,    false    statement,    penalty 231 

endowment   contract,    definition 130 

estate  deductions 156 

estimated    tax    declaration 174 

payment 181 

extension,  withholding   177 

failure  to  comply  with  withholding  regulation,  penalty 229 

failure  to  file,   penalties 186,  187,  188,  189 

failure  to   remit,   penalty . 190,  191 

failure  to  deposit  collection,  penalty 233 

false  statement,  penalty 192,  230 

fiduciary    filing    requirements 171 

forgiveness    235 

foreign  student,  charitable  deduction 143 

foster  child  deduction 134 
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fraudulent  document,  filing  of,  penalty — 232 

identifying   number,   failure  to   include,   penalty 194 

interest,    annuity    contract,    taxable 128 

last  date  for  payment,  demand  not  required  after 195 

medical  deduction 148,  149 

minimum  filing  requirements 168,  169 

nonresident,  filing  requirements 172 

overstatement,  correction  of 185 

payroll  period  defined . — 200 

perjury,  returns  filed  under  penalty  of 175 

personal  exemptions 132 

property  acquired  from  decedent 164 

property,   substituted  basis 166 

pro-rate  of  deduction  allowed  nonresident 133 

report,  when  deemed  filed 183 

sections  applicable  for  1965 235,  545 

senior  citizens  property  tax  reimbursement 234 

taxable   year,   definition 237 

tax  rates 117 

tax,    tax   table 118 

trusts,   cross   reference 150,  151,  152,  153,  154,  157,  159 

exemption  for  plans  of  self-employed 150 

underpayment   of   estimated   tax,   penalty 193 

wages,   defined   199 

when  to  file  declaration 178 

Income,  withholding 198 

agent 

definition 116 

duties 216 

credit  for 186 

employer  liability 207 

employer  to  transmit 211 

failure  to  transmit,  penalty 210 

fiduciary,    duties    of 216 

from  credits  held 209 

identifying  number   217 

or  interest 223 

overpayment  credit 218,  224 

overpayment  return  as  claim  for  refund 221 

refund 212,  219,  223,  226 

time  limit  for  refund 220 

statement 

effective  date 205 

of  earnings  for  employee — 215 

tax,  not  deductible 137 

transmitted  quarterly  or  as  directed 179 

U.S.  as  employer 214 

FRANCHISE  TAX 

Franchise  acquisition  of  assets  of  another  corporation 311,  312 

adjusted  basis 357 

aflSliated  group,  consolidated  returns 258 

"affiliated  group"  defined 257 

amendments  to  declaration 398 

amortizable  bond  premium 286,  287 

annual  accounting  period,  definition 238 

anti-trust  damage  award,  tax 340 

bank  tax,  in  lieu  of 247 

bank  tax  rate 245,  246,  253 

bond,  defined 289 

bonds,  amortization  of  premium 288 

business  deduction  for  circulation  expenses 290 
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calendar  year,  in  lieu  of  other 325 

change  in  annual  accounting  period 326 

charitable  contribution,  deduction 284 

limit 285 

commencing  corporation,  estimated  tax 397 

conversion  of  property  tax 359,  360,  361,  362 

corporate  rights  suspended 255 

corporations  dissolving  in  1966,  tentative  rate 256 

corporation  reporting,  percentage  basis 335 

Franchise  cost  plus  contract,  renegotiation  payments 391,  392,  393 

credit  for  prepaid  tax 254 

credit  or  deduction,  year  allowed 341 

damage  award  income,  tax 339 

deduction,  contested  liability,  year  allowed 342 

deduction  or  credit  allowed,  real  property 341 

deferred  compensation,  deduction 315 

definitions  regarding  unitary  income 375 

denial  of  exemption  for  "Prohibited  Transactions" 266 

depreciation,  agreed  rate 281 

depletion  allowance 

basis  for  determining 354 

minerals,  other  than  oil  and  gas 353 

oil  and  gas 352 

depreciation,  deduction 280 

discharge  of  debt,  amount,  excludable 358 

dissolving  corporation,  when  to  file 395 

distribution 

partial  liquidation — —  310 

inventory  assets «^0o,  dUo 

transfer  of  earnings 313 

dividend,  defined —  307 

division  of  income  among  states ^^^i  "^oy 

exempt  organizations,  information  return 269 

exhaustion,  wear  and  tear,  obsolescence 295,  297 

expenses  deduction   274 

failure  to  pay,  suspension 261 

farmer's  deduction  for  fertilizer 298 

filing  by  exempt  organization,  unrelated  tax 268 

financial  corporations  „_^ 

offset    250 

rate  applicable  to  offset ^| 

minimum  tax ^^ 

minimum  estimated  tax,  when  due : 40^ 

rate ^^^'  oS 

first  year  tax,  taxpayer  formerly  taxed  under  Chapter  3 ^4* 

fiscal  year,  defined 3^^ 

gain  deferred,  certain  liquidation '^'^ 

gross  income 

recovery  exclusions • ^'q 

includable   qq?l_ooo 

installment  obligation 275 

interest,  extent  deductible 

inventory  „.„ 

LIFO  method  of  valuing ^*'^'  ^*^ 

value  of  LIFO ?!^ 

limit  of  tax,  financial  corporations—- |l" 

loans  from  commodity  credit  corporation ^^ 

minimum  rate '  „f.K 

natural  deposit  development  expense,  deduction ^^^ 

natural  deposit,  exploration  expense,  deduction ^^^ 

non-cash  patronage  allocations 270 

non-insured  loss,  deduction 
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Franchise  non-interest-bearing  obligation 336 

non-profit  organizations  subject  to  tax 264 

patent   infringement,   award 33j 

powers  of  Franchise  Tax  Board  to  collect 404 

prepaid  subscription  Income 333 

prepayment,  first  year 243 

profit  sharing  trust  payment 

domestic  corporation 323 

foreign  corporation 322 

deduction   carry  forward 3I7    320    321 

prohibition  of  deduction,  related  taxpayers '_303'  304 

property  acquired 

basis  non-allowed  for  tax 3^4 

by  afiiliation 3g3 

property  destroyed  or  seized,  recovery 366-372 

property  exchanged,  F.  C.  C.  Direction 3^5 

property  taxes,  allocation  of,  at  sale 277 

"reasonable  allowance"   deduction   included   additional  allowance 282 

receipt  of  property  on  liquidation,  gain  or  loss  on 308 

reclaiming  of  denied  exemption,  non-profit  organization 267 

refund  of  tax  after  offset  allowed 252 

release  of  indebtedness,  income  therefrom 272 

related  lessee  and  lessor 296 

reporting  and  cessation  of  liability,  installment  obligation IIIIIIZ  334 

research  expense 

deduction 291 

deferrable 3~  ~  29*^ 

renegotiation  of  federal  contract,  tax 11111111390-393 

retirement-straight    line    property 283 


basis 
returns  due  date- 


314 
395 


short  period  return 32^    325 


smog  device  amortization 


294 


stock  transfer  to  individual  pursuant  to  an  option,  loss  deduction 324 

taxable  year,  defined 237 

tax,  deduction 276 

tax  rate,  Chapter  3 ZIZIIZZIZZZZZ  259 

tax  rate  applicable.  Chapter  3  to  Chapter  2 ZZZZ  260 

trade  name  expenditure,  deferrable 293 

underpayment  addition  to ZZ_ZZZZZ  407 

definition  of ^q^ 

period  of ZZ_ZZZZZZ  406 

unrelated  business,  publishing  company 265 

withholding  as  a  credit ZZZZZZ  396 

worthless  debts,  deduction ~  ~  279 

year  of  change  of  accounting  method 

adjustment    _  ok-i 

limitations   ~  qaq    finn 

method,  general  rule ZZZZZZZZZZZZZZZZJJZZZZ.  _     347 

net  income 047 


Appendix  B 
IMPACT  OF  AB  2270  ON  LOCAL  GOVERNMENT 

The  following  pages  show  the  impact  of  AB  2270  on  county  govern- 
ment, on  cities  and  on  school  districts. 

The  first  section  entitled  "Impact  on  County  Government"  refers  to 
the  impact  on  the  county  government,  not  on  all  government  units  in 
the  county.  The  "loss  of  revenue"  column  for  counties  and  cities  actu- 
ally reflects  the  reduction  in  property  tax  revenue  due  to  the  elimina- 
tion of  household  furnishings  and  inventories  from  taxation. 

The  school  district  section  has  been  organized  in  a  slightly  different 
manner.  The  impact  of  AB  2270  on  school  districts  is  shown  in  terms  of 
rate  reductions  and  additional  new  money  for  schools.  In  other  words, 
schools  will  receive  funds  from  the  state  to  cover  the  loss  of  revenue 
caused  by  the  exemptions  and  to  provide  for  the  mandatory  rate  reduc- 
tion as  shown.  Some  schools  will  get  additional  funds  beyond  those  re- 
quired for  the  rate  reduction  but  this  is  money  which  is  in  excess  of  the 
school's  present  budgetary  requirements  and  should  be  treated  as  addi- 
tional new  money.  It  must  be  re-emphasized  that  the  figures  shown  in 
the  right  hand  column  of  the  school  section  represent  brand  new  money 
for  schools — over  and  above  replacement  money  for  the  property  tax 
reductions. 

Data  for  cities  and  counties  were  prepared  by  I\Iiss  Evelyn  Love  of  the 
Assembly  Revenue  and  Taxation  Committee  staff.  Data  for  school  dis- 
tricts were  prepared  by  Gil  Oster  of  the  Assembly  Education  Commit- 
tee staff. 
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IMPACT   OF   AB  2270   ON   COUNTY,  CITIES,   AND  SCHOOL    DISTRICTS 

Alameda  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Alameda 

Albany . 

Berkeley 

Emeryville 

Fremont--- -_- 

Hayward 

Livermore 

Newark 

Oakland.- _ 

Piedmont - 

Pleasanton 

San  Leandro 

Union  City 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$4,224,360 

$5,208,568 

$984,208 

196,620 

279,626 

83,006 

31,668 

46,115 

14,447 

633,966 

921,288 

287,322 

92,388 

154,359 

61,971 

121,190 

117,887 

(-3,303) 

173,331 

289,821 

116,490 

32,620 

47,499 

14,879 

62,225 

67,952 

5,727 

2,265,864 

3,974,326 

1,708,462 

32,394 

53,762 

21,368 

6,622 

9,754 

3,132 

307,254 

474,043 

166.789 

26,958 

41,749 

14,791 

Old  rate 
IMPACT  ON  SCHOOLS 

Elementary 

Pleasanton 2.28 

High  school 

Amador  Valley 1.35 

Unified 

Alameda 3.98 

Albany 4.20 

Berkeley 3.98 

Castro  Valley •4.17 

Hayward 4.05 

Oakland 3.53 

Piedmont 4.23 

San  Leandro 3.03 

San  Lorenzo 4.40 

Fremont 3.69 

Livermore *4.03 

Junior  college 

Peralta .48 


New  rate 


1.04 
1.16 


*  Average  rate  of  dbtricts  comprising  new  unified  district. 


Alpine  County 


Tax  cut 


1.23 


Net  additional 
Percent  cut  revenue 


2.73 

1.25 

31 

134,520 

3.11 

1.09 

26 

26,250 

3.42 

.55 

14 

175,720 

2.28 

1.89 

45 

100,010 

2.57 

1.47 

36 

294,450 

2.92 

.61 

17 

636,560 

3.54 

.69 

16 

23,230 

2.65 

.38 

12 

116,910 

2.62 

1.77 

40 

181,310 

2.26 

1.43 

38 

256,940 

2.55 

1.48 

37 

76.900 

.44 

.04 

8 

IMPACT  ON  COUNTY  GOVERNMENT. 


IMPACT  ON  SCHOOLS 
Unified 
Alpine 


Old  rate  New  rate 

$1.38  ♦I 


Estimated  loss 
in  revenue 

Estimated 
new  revenue 

Estimated 
net  gain 

$1,372 

$3,503 

$2,131 

e            Tax  cut 

Percent  cut 

Net  additional 
revenue 

.29 


21 


$690 


*  Whenever  a  unified  district  does  not  operate  a  high  school  but  sends  its  high  school  students  to  an  adjacent  state, 

the  otherwise  basic  rate  of  $1 .65  does  not  apply. 
"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for 

losses  in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus 

is  the  primary  source  of  the  new  money. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Amador  County 

EstiTnated  lost  Eslimated  Estimated 

in  revenue  neu  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT - $37,134  $61,972  $24,838 

IMPACT  ON  CITIES 

Amador - 46  71  25 

Tone  978  1,409  431 

jack^o'n:::::::"""!"""---'-- - - hm  s.m  mo 

Plymouth - - 246  431  185 

Sutter  Creek...- — 1.168  1,957  789 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS  . 

^Yoae^  ....  2.75  2.11  .64  23  $4,750 

.TacksJn'::::::::::::::::::.- 2.37         2.05  .32  14  7,650 

OroMadre - - 1.91  1.99  (.08)  (4)  

"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for 
losses  in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is 
the  primary  source  of  the  new  money. 


Butte  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $264,155  $504,324  $240,169 

IMPACT  ON  CITIES                                                                           _^„  ,  „„  ... 

Biggs                                                 1.152  1,752  600 

OWo 52,261  83,968  31,707 

Gridlev " " '."-'- 6,224  12,267  6,043 

orovSieV::::::::::"::::""."-'-"'. -       56,824  71,570  14,746 

Net  additional 

Old  rate            New  rate            Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 

^'Sr                                                  1.52                  V90                    .62  41  $37,830 

orSv:::::::::::::::::::::..:     i.ei         vgo          .n  44  54,109 

Thermalito.. - -.          1-62                   '.90                     .72  45  57,501 

High  school 

OroviUe. -.- 1.37                  1.26                    .11  8  

^Chico                                                           3  77                   2.70                   1.07  29  89,410 

p^^ise::::::::::::::::;::::::::     2:75         1.91          .84  30  21,880 

"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compeiwate  for 
losses  in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Unihcation  bonus  is 
the  primary  source  of  the  new  money. 

*  Denotes  Basic  Rate. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Calaveras  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $30,994  $82,784  $51,790 

IMPACT  ON  CITY 
Angels 1,373  2,619  1,246 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 
Elementary 

Mark  Twain 1.48  •.90  .58  39  $20,328 

Vallecito .80  f.SO  ..  ..  9,295 

High  school  , 

BretHarte 1.25  .79  .46  37 

Unified 

Calaveras 2.59  2.50  .09  4  12,400 

"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for 
losses  in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is 
the  primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

t  Basic  rate  for  a  district  that  does  not  have  a  kindergarten. 


Colusa  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $80,658  $137,993  $57,335 

IMPACT  ON  CITIES 

Colusa - 12,156  17,927  5,771 

Williams 3,805  5,577  1,772 

Net  additional 

Old  rate  New  rate  Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 
Unified 

Colusa 2.60  2.11  .49  19  $12,900 

Pierce  Joint *1.74  1.88  (.14)  (8)  

WilUams 2.29  2.22  .07  3  5,580 

"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 
•Average  tax  rate  in  components  of  newly  unified  districts. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL  DISTRICTS-Continued 

Contra  Costa  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT.... $1,550,334  $2,810,349  $1,260,015 

IMPACT  ON  CITIES 

Antioch                                  -     31,254  40,035  8,781 

Brentwood 2,168  3,357  1,189 

Clayton** 

Concord                                 37,233  45,023  7,790 

El  Cerrito'                   .     24,926  33,334  8,408 

Herculestt 286  286 

Martinez 48,106  53,420  5,314 

Pinole                                 -        3,150  4,318  1,168 

Pittsburg                                             29,829  33,560  3,731 

Pleasant  HiU'tt 5,490  5,490 

Richmond                                667,079  793,971  126,892 

San  Pablo 13,072  16,062  2,990 

Walnut  Creek  31,842  47,472  15,630 


Nd  additional 

Old  rale 

New  rate 

Tax  cut 

Percent  cut 

revenue 

IMPACT  ON  SCHOOLS 

Elementary 

Brentwood . 

1.64 

».90 

.74 

45 

$2,506 

ByTon 

Knightsen 

Lafayette 

1  45 

1  43 

02 

1 

1  81 

95 

.86 

47 

2.75 

1.69 

1.06 

39 

46,320 

Moraga 

OakJey 

Orinda 

Walnut  Creek 

2  32 

1  20 

1.12 

48 

1  85 

94 

91 

49 

2  64 

1  73 

.90 

34 

2.64 

1.79 

.85 

32 

44,220 

High  schools— Voted  Nc- 

— Areawide  tax  doesn't  apply. 

Acalanes. 

Liberty 

1  88 

1.65 

1.53 

.12 

7 

I^nified 

2.82 

2.67 

.15 

5 

41,240 

JohnSwettt 

2.56 

2.63 

(.07) 

(3) 

14,520 

Martinez 

3.73 

2.97 

.76 

20 

47,110 

Mt.  Diablo 

4. .30 

2.47 

1.83 

43 

413,490 

Pittsburg 

2.81 

2.72 
2.31 

.09 
.98 

3 
30 

47,160 

Richmondt 

3.29 

412,240 

4.01 

2.74 

1.28 

32 

54,760 

"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 
*  Denotes  Basic  Rate. 

**  City  incorporated  too  late  to  levy  a  city  tax  for  fiscal  1964-65. 
t  Recently  formed  districts.  Old  rate  is  average  of  former  independent  districts, 
tt  City  did  not  levj'  property  tax. 


Del  Norte  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 
Crescent  City 


Old  rate 


IMPACT  ON  SCHOOLS 
Unified 
Del  Norte 


New  rate 


•1.65 


Estimated  loss 
in  revenue 

Estimated 
new  revenue 

Ettimated 
net  gain 

$67,870 

$88,473 

$20,603 

7,528 

16,432 

8,904 

te            Tax  cut 

Percent  cut 

Net  additional 
revenue 

1.43 


46 


$79,000 


"Net  Additional  Revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  josses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Unihcation  Bonus  is  tne 
primary  source  of  the  new  money. 

*  Denotes  Basic  Rate, 
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IMPACT    OF   AB   2270   ON    COUNTY,    CITIES,   AND    SCHOOL    DISTRICTS-Continued 

El  Dorado  County 


IMPACT  ON  COUNTY  GOVERNMENT. 


IMPACT  ON  CITIES 
Placerville 


Old  rate  New  rale 
IMPACT  ON  SCHOOLS 

Elementary 

Buckeye 1.87  1.23 

Camino 1.64  ♦.90 

Georgetown  Div. - 1.00  1.03 

Gold  Oak.... 1.72  *.90 

Gold  Trail 1.71  '.QO 

Mother  Lode-..- 2.02  ♦.90 

Pioneer 1.29  ♦.gO 

Placerville- 2.00  .91 

Pollock  Pines 2.11  1.16 

Rescue - 1.30  ♦.gO 

High  school  (Election  doesn't  affect) 

El  Dorado 1.37  1.22 

Unified 

LakeTahoe- - - 2.50  2.42 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$93,204 

$341,258 

$248,054 

9,513 

22,837 

13,324 

e             Tax  cut 

Percent  cut 

Net  additional 
revenue 

.64 

34 
45 
(3) 
48 
47 
65 
30 
65 

.74 
(.03) 

$4,278 

.82 
.81 

1.12 
.39 

1.09 

15,581 
11,487 
22,864 
2,535 

.40 


.08 


6,314 


3  21,420 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

♦  Denotes  Basic  Rate. 


Fresno  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Clevis 

(ioalinga 

Firebaugh 

Fresno 

Fowler 

Huron 

Herman 

Kingsburg 

Mendota 

Orange  Cove 

Parlier . 

Reedley 

Sanger 

San  Joaquin 

Selma 


IMPACT  ON  SCHOOLS 

Elementary 

Firebaugh 

Kerman-Floyd 

Kingsburg 

McEanley-Roosevelt .  . 

Mendota 

Selma 

High  schools 

Kingsburg 

Washington.... 

Unified 

Coalinga 

Clovis 

Fresno 

Reedley 

Sanger 


Old  rate 


3.50 
1.73 
1.49 
1.58 
1.72 
1.66 

1.61 
1.68 

1.70 
2.81 
3.09 
t2.87 
2.88 


Nea  rate 


2.58 
♦.90 
♦.90 
♦.90 
1.19 
♦.90 

1.54 
1.18 

1.83 
♦1.65 
•1.65 
•1.65 
♦1.65 


Estimated  loss 

Estimated 

Estimated 

tn  revenue 

new  revenue 

net  gain 

$1,266,307 

$1,892,101 

$635,794 

6,234 

10,378 

4,144 

10,319 

19,929 

9,610 

2,608 

6,204 

3,696 

463,811 

822,168 

368,557 

3,257 

3,023 

(-234) 

1,874 

2,876 

1,002 

2,677 

5,458 

2,779 

7,004 

12,063 

5,069 

2,607 

3,684 

1,077 

2,430 

4,270 

1,840 

1,009 

1,827 

818 

7,169 

14,639 

7,470 

16,365 

26,105 

9,740 

1,716 

3,138 

1,422 

12,597 

25,021 

12,424 
Net  additional 

e            Tax  cut 

Percent  cut 

revenue 

.92 

26 

48 

.83 

$39,760 

.59 

40 

23.292 

.68 

43 

80,196 

.53 

31 
46 

.76 

31,240 

.07 

4 
25 

(7) 

.40 

(.13) 

1.16 

41 

272,743 

1.44 

47 

1,042,025 

1.22 

42 

69,482 

1.23 

42 

120.801 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

t  Average  rate  of  districts  in  new  unified  district. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Glenn  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Orland - 

Willows - — 


IMPACT  ON  SCHOOLS 

Elementary 

Hamilton 

Orland 

Willows 

High  schools 

Glenn 

Orland - 

Unified 

Princeton 

Stoney  Creek 


Old  rate 


1.31 
1.65 
1.39 

1.06 
1.25 

1.86 
2.11 


New  rate 


•.90 
•.90 
•.90 

1.13 
1.00 

1.97 
1.90 


Estimated  loss 

Estimated 

Estimated 

tn  revenue 

neu)  revenue 

net  gain 

$79,636 

$148,998 

$69,462 

9,706 
12,182 

13,735 
18,196 

4,029 
6,013 

(e             Tax  cut 

Percent  cut 

Net  additional 
revenue 

.41 
.75 
.49 

31 
45 
35 

$11,206 
63,564 
26,583 

(.07) 

(6) 
20 

(6) 
10 

.25 

(.11) 
.21 

2,000 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 


Humboldt  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Areata 

Blue  Lake -- 

Eureka 

Ferndale — 

Fortuna 


Estimated  loss 
in  revenue 

$390,629 


1,923 
824 


1,536  ■ 
2,598 


Estimated 
new  revenue 


$522,088 


16,607 

1,791 

139,402 

3,779 

6,995 


Estimated 
net  gain 

$131,459 


967 
42,564 
2,243 
3,397 


IMPACT  ON  SCHOOLS 

Elementary 

Areata — 

Cutten... 

Blue  Lake 

Eureka 

Ferndale 

Fieldbrook... - -- 

Fortuna 

Freshwater 

HydesviUe 

Jacoby  Creek -- 

Loleta 

McKinleyville 

Orick - 

Pacific.- 

Peninsula 

Rio  Dell. - 

Rohnerville 

Scotia 

South  Bay.-- 

Trinidad -.- 

High  school — Areawide  tax  not  applicable 

Areata 

Eureka - -- 

Fortuna 

Unified 

Klamath-Trinity 

South  Humboldt 


Old  rate 


2.02 
1.41 
1.37 
1.95 
1.32 
1.76 
1.95 
2.43 
1.84 
1.38 
1.41 
1.87 
1.38 
1.32 
1.47 
1.12 
1.42 
.98 
1.21 
2.17 

1.63 
1.81 
1.60 

2.62 
3.24 


New  rate 


•.90 
».90 
'.90 
•.90 
•.90 
•.90 
•.90 
•.90 
».90 
.92 
•.90 
•.90 
•.90 
•.90 


1.29 
1.63 
1.16 

•1.65 
1.85 


Tax  cut 


1.12 
.51 
.47 

1.05 
.42 
.86 

1.05 

1.53 
.94 
.48 
.51 
.97 
.48 
.42 
.56 
.22 
.52 
.08 
.31 

1.27 

.34 
.18 
.34 

.97 
1.39 


Percent  cut 


55 
36 
34 
54 
32 
49 
54 
63 
51 
35 
36 
52 
35 
32 
38 
20 
37 
8 

26 
59 

21 
10 
22 

37 
43 


Net  additional 
revenue 


$26,512 

t43,559 

t30,890 

35,184 

7,772 

t8,446 

16,373 

4,359 

7,327 

t23,752 

12,747 

t76,716 

3,601 

3,075 

■"t49,269' 

t44,866 

22,979 

10,281 

15,380 


27,126 
16,610 


t  ?hL°exce^sri^  caused'because  new  foundation  program  is  above  both  old  budget  and  makeup  tax  of  M  90  cents. 
Indicates  a  very  poor  district  with  only  moderate  tax  rate  or  less. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS— Continued 

Imperial  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Brawley 

Calexico 

Calipatria 

El  Centro 

Holtville 

Imperial 

Westmorland 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

S258,808 

$432,483 

$173,675 

27,962 

26,827 

13,616 

72,597 

7,615 

7,514 

422 

42,405 
50,217 
19,590 
115,579 
13,646 
15,770 
953 

14,443 

23,390 

5,974 

42,982 

6,031 

8,256 

531 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 

^KeT                         - 1.48  *.90  .58  39  $216,340 

Calexico — - 1-82  *.90  .92  51  120,125 

El  Centro" 2.25  *.90  1.35  60  221,340 

Holtville : 1.90  *.90  1.00  53  19,590 

""Irawlef  -- 1.81  1.67  .14  8 

0^x100::::::::: 1.21         *.75  .«  38  2,209 

Central 1-59  1.33  .27  17  

^Caitria 3.02  2.11  .90  30  9,020 

Imnsrial  2.36  *1.65  .71  30  25,639 

San  PascuaTValley. 2.35  *1.65  .70  30  42,110 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 


IMPACT  ON  COUNTY  GOVERNMENT 

IMPACT  ON  CITY 
Bishop 


IMPACT  ON  SCHOOLS 

Elementary 

Bishop 

Lo-Inyo 

High  schools 

Bishop - 

Lone  Pine 


Inyo 

County 

Estimated  loss 
in  revenue 

Estimated 
new  revenue 

Estimated 
net  gain 

$36,145 
3,710 

Tax  cut 

$123,018 

8,019 

Percent  cut 

$86,873 

4.309 

Old  rate 

New  rate 

Net  additional 
revenue 

1.75 
1.73 

1.22 
1.77 

1.25 
1  06 

.50 

.67 

28 
38 

1.14 
1.53 

.08 
.23 

7 
13 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compens^e  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS— Continued 


Kern  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Arvin - 

Bakersfield 

Delano 

Maricopa 

McFarland 

Shafter 

Taft.. 

Tehachapi 

Ridgecrest --- - 

Wasco 


Estimated  loss 
in  revenue 

$942,136 


484 
,054 
,398 
564 
,104 
,722 
,893 
,339 
,178 
,247 


Estimated 
new  revenue 


$2,115,832 


1,511 
391,264 

18,723 

926 

2,334 

7,R28 

15,547 
6,960 
3,219 
9,605 


Estimated 
net  gain 


$1,173,6 


1,027 
157,210 
5,325 
362 
1,230 
3,906 
7,654 
2,621 
2,041 
4,358 


Old  rate 


IMPACT  ON  SCHOOLS 

Elementary 

Arvin 

Bakersfield 

Beardsley - - 

China  Laket --- 

Delano 

Dickland 

Greenfield 

Indian  Wells -- 

Lament 

McFarland 

Panama 

Richland -- 

Standard.- 

Taft 

Wasco 

High  schools— Areawide  tax  not  applicable 

Delano 

Kern 

Taft 

Unified 

Mojave 

Muroc 

South  Kern 

Tehachapi 


2.20 
2.30 
2.23 
4.25 
1.95 
2.45 
2.02 
1.82 
2.15 
1.90 
2.23 
2.45 
2.43 
2.91 
2.31 

1.64 

1.36 

.82 

3.02 
3.70 
3.54 
3.82 


New  rate 


1.27 
*.90 
1.09 
3.20 
•.90 
1.55 
*.90 
*.90 
*.90 
1.08 
1.26 
1.55 
1.23 
2.70 
1.22 

1.44 
1.15 

.87 

2.91 
2.19 
2.24 
3.04 


Tax  cut 


.93 
1.40 
1.13 
1.05 
1.05 

.89 
1.12 

.92 
1.25 

.82 

.97 

.90 
1.20 

.21 
1.09 

.20 

.21 

(.05) 

.11 
1.51 
1.30 


Percent  cut 


42 
61 
51 
25 
54 
36 
55 
50 
58 
43 
43 
37 
49 
7 
47 

12 
15 
(6.3) 

4 
41 
37 
21 


Net  additional 
retenite 


$29,211 


50.910 

"96',323' 
44,695 
29,199 


8,070 
38,240 


15,140 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  p^F«rty  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Umfication  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

t  Includes  accurate  estimate  of  P.L.  874  effect. 


Kings  County 


stimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$182,532 

$366,435 

$183,903 

14.345 

36,089 

6,982 

20,214 

57,721 

8,509 

5.869 

21,632 

1,527 

IMPACT  ON  COUNTY  GOVERNMENT.... 

IMPACT  ON  CITIES 

Corcoran - 

Hanford - " 

Lemoore •*" 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 
Elementary  ,  ^n  27  23  $150,419 

Central -  |-i'  .-gO  jgg  51  94,764 

Hanford —  -  }-5?  .-gg  49  35  66,490 

llS:::::::::::::::::::::::::     i:^!         •:9o  .75         45 

High  schools  83  25  23 - 

KS;::::::::::::::::::::::::     ^-^^         '■''         ^-''^         ''^      

Unified  „  o-  .j  gg  119  42  87,362 

Corcoran ^•°^ 

,„,  ^    ,  ,.^      ,  ,.„„„„„"  :,  mnnpv  above  and  bevond  that  which  school  districts  will  receive  to  compensate  for  losses 
I^V^oSy  u'r'venuereTo'r^^^^^^^^^  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 

primary  source  of  the  new  money. 
•  Denotes  basic  rate. 
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IMPACT    OF   AB   2270   ON    COUNTY,    CITIES,   AND    SCHOOL    DISTRICTS-Continued 

Lake  County 

Estimated  loss  Estimated  Estimated 

in  retenue  nets  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT.. $53,447  $124,988  $71,541 

IMPACT  ON  CITIES  „,,,  ,.„„  ,  oon 

Lakeport - 6,176  7,996  1.820 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 

Elementary                                                                                                           .„                     .„ 
Upper  Lake 1-19  1.00  .19  16  

"fV iS        i-ll         :io         "        "» 

K«::::::;::::::;;:::::::::      :  :  .g  »  ...g 

MiddletowB -.-  2.3o  2.03  .32  11  A»ow 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  lo^es 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Umfication  Bonus  is  the 
primary  source  of  the  new  money. 


II 


Lassen  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $41,233  $64,525  $23,292 

"^^Jl.^!!}^'. -- 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  retenue 

IMPACT  ON  SCHOOLS 
Elementary  ^5  33  j^  ,28,438 

S^e-::::::::::::::::::::     \:ll         <fo  .58  39  73,585 

^^Llfn!!' - 1.89  1-54  -35  ^^  

^°^^v  lu^  2  90  2  10  .80  28  3,970 

Igl:::::::::::::::::::::::     2:74        n.es         1.09  40  37,304  , 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

'  Denotes  basic  rate. 
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Los  Angeles  County 

Estimated  loss  Estimated  EattTnated 

in  revenue             new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $27,472,748  $41,298,823  $13,826,076 

IMPACT  ON  CITIES                                                                                   ^g  ,8g957  92^751 

Alhambra..- — - 5^073  87  gg4  37_6ii 

Arcad'a 2,163  2,163 

Artesia* "'"yi24"  12,670  5,546 

Avalon 72-745  j23  no  50,365 

^^SP-'p-i; s'lBO  13,511  5.351 

Baldwin  Park — - - •  33272  19,440 

Be               15796  i5,796 

Bellflower* 4  157  4  I57 

Bell  Gardens- -""U2,m'  2n',m  132,274 

Beverly  Hills •  4g  977  328 

Bradbury.... 542  g66,524  359,982 

Burbank    "^^    g  51  7O6  22,617 

Claremont  ''«■"''='  53243  63,243 

Commerce  ... n"m  139,407  67,761 

Compton •    0  107  O12  51,722 

Covma    "^^  1822  1.822 

Cudahy*    """283",5i4'  475,611  192,097 

Culver  City —            ^oo,oi-*  ^.^^^  2152 

Dairy  Valley- ""'sTssB'  87414  52,559 

Downey •'^•'"'^  l'85e  1,856 

Duarte "46435'  102,855  56,420 

E  Monte «•  4  243,764  118,123 

ElSegundo l^»-^*^  75933  36,133 

G.rdena ^«'223  451,037  223,814 

S:t::::::::::::::::::::::::::::::::::::::"::":::       19:465  35.127  i5.662_ 

Hawaiian  Gardensf - —     -—124-569 228.038  103.969 

Hawthorne...     '^^'^^  24,316  13,496 

Hermosa  Beach 9^7  306  49 

Hidden  Hills        - ^^'^  146,030  77,205 

Huntington  Park ---              ^0,1:0,0  ^^.^^^  ^^^89 

Industry*    - —     — 1^5-  2101721  112,591 

Inglewood «»•*■'"  g'ggo  8,860 

Irwindale-... ""Y9O9"  40',778  32,869 

Lakewood '-""^  5014  5,014 

LaMirada* 5-787  5,787 

LaPuente* -0  026'  15!l36  5,110 

La  Verne - - i"'"'"'  4179  4,179 

Lawndale*                                                                             —    ' 


Lomitat - TVio'wr        '"2  2"4¥654"  523,083 

Long  Beach...... --          1.7  9,521  2,242  6U4  ^_ 

Lcs  Angeles - 25  891  50,710  24,819 

Lynwood..            —  - f'^^  58,012  31,524 

Manhattan  Beach —              ^0-*°°  19'g73  9,572 

Maywood - ^^f[  1871372  87,261 

Monrovia 09940  168911  76,571 

Montebello       92,340  Jbs.yn 

Monterey  Park 54,725  iw,d*o  ^^.^^^ 

Notwalk* 2*329  2,329 

Palmdale* --- "mmo'  13*320  3,248 

Palos  Verdes  Estates 1"-"'''  g'ggo  8,650 

Paramount*... "oViffinr  1  153985  238,383 

Pasadena 915,602  l'ii'438  11,438 

Pico  Rivera* ""'im'm'  362',651  159,774 

Pomona.            202,877  ^^^^06  62,799 

Redondo  Beach - n'-JVo  q  ■*ni  585 

RoIUng  Hills 2.716  ^,dui  ^,^45 

Rolling  Hills  Estates* — 3955  3,955 

Rosemead* Tocii'  2809  1.605 

San  Dimaa i-^"*  5g;052  29,019 

San  Fernando. — - f.%^1  7/799  37,561 

San  Gabriel -. 3^,238  My«  27,591 

San  Marino 83,040  n^fi^  47  335 

Santa  Fe  Springs fo,84^  1^%  222,898 

Santa  Monica 216,612  «y,oiu 

Sierra  Madre 10'496  25'°|^  26  668 

Signal  Hill 26,478  S|.1|0  g;225 

South  El  Monte* 'mIH'  189*817  96,959 

South  Gate.... 92,858  W^^  35  831 

South  Pasadena 39,714  'o.o^^  ^^^^ 

Temple  City* - - 9Yfi'i93'  495^95  239.002 

Torrance 256,19d  .  134  699 

Vernon - 112.218  ^'"^f^l^  256 

Wabut ..ill  84  028  42,640 

wS£!!!!:::::::::::::::::::::::::::::::::::::::::::::       S  147:357  68,454 
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IMPACT    OF   AB   2270   ON    COUNTY,    CITIES,   AND    SCHOOL    DISTRICTS-Continued 

LOS  ANGELES  COUNTY-Continued 


MPACT  ON  SCHOOLS 
Elementary 

Old  rate 

1.63 

1.37 

2.40 

New  rale 

1.17 
t.90 
1.02 
.98 
1.20 
1.31 
t.90 
1.24 
1.04 
t.90 
1.54 
1.29 
t.90 
1.08 
t.90 
t.90 
1.17 
t.90 

1.38 
1.13 
1.59 
1.36 
1.23 
1.27 
1.60 
1.28 

2.49 

2.16 
tl.65 
tl.65 

1.79 

1.92 

2.01 

2.34 
tl.65 

2  42 

2;93 

2.09 
tl.65 

2.52 

1.99 

1.93 

2.08 

3.00 

2.34 

2.40 

2.02 
tl.65 

2.52 

2.15 

3.15 

2.15 

2.36 

2.24 

2.73 

2.43 

1.89 

1.78 

.34 

.28 

Taxcvt 

.46 

.46 

1.37 

1.08 

1.42 

.72 

.67 

1.81 

1.08 

1.24 

.46 

.76 

.97 

.59 

2.15 

1.13 

.74 

1.05 

.26 
.24 
.18 
.44 
.31 
.18 
.35 
(.07) 

.77 
1.83 
2.23 
2.19 
1.68 
(.11) 
1.63 

.33 
2.00 
1.65 

.41 
1.24 
2.17 
1.52 
(.20) 
1.31 
1.79 

.51 

.99 

.81 
1.32 

.80 

.87  • 
1.46 

.40 
1.37 

.44 

.13 

.76 
1.32 
1.35 
2.02 

.05 
.05 

Percent  cut 

28 
34 
57 
52 
54 
36 
43 
59 
51 
58 
23 
37 
52 
35 
70 
56 
39 
54 

16 
18 
10 
25 
20 
12 
18 
(6) 

24 
46 
58 
57 
48 
(6) 
45 
13 
55 
40 
12 
37 
57 
37 
(11) 
40 
46 
14 
30 
25 
39 
33 
26 
40 
11 
39 
16 
5 
22 
35 
42 
53 

13 
15 

Net  additional 
revenue 

Compton 

East  Whittier 

11,435,474 

El  Monte 

2.06 

89,250 

Enterprise 

2.62 

2.03 

1.57 

3.05 

34,580 

Lancaster 

Little  Lake                           

352,219 
74,360 

2.12 
2.14 
2.00 
2.04 
1.87 
1.66 

Mountain  View 

68,948 

Rosemead 

San  Gabriel 

15,982 

South  Whittier 

3.05 
2.03 

47,983 
16,951 

Whittier 

1.91 
1.95 

359,918 

High  schools 

1.64 
1.37 

1.77 

1.80 
1.54 

El  Monte                              

1.45 

Whittier 

1.95 

Williams.  Hart                   

1.21 
3.25 

Unified  _ 

100,160 

Azusa 

Baldwin  Park 

3.99 

3.88 

128,860 
258,187 

Basset 

Bellflower 

Beverlv  Hills 

3.84 

3.47 
1.81 
3.64 
2.67 
3.65 

105,675 
132,410 

Bonita 

Burbank 

Charter  Oak 

48,050 
155,150 
188.994 

.  .          4.08 

180,450 

Culver  City 

Downey 

Duarte 

El  Rancho 

3.34 
3.34 
3.82 
4.04 

80,610 
212,090 
226,038 
140,390 

El  Segundo 

Glendale 

Glendora 

Inglewood 

Long  Beach 

Los  .\ngeles 

1.79 
3.24 
3.87 
3.51 
3.33 
3.17 
.  .          3.33 

245,490 
88,050 
135,000 
737,690 
6,060,940     ' 
67,100 

Montehello 

2.45 
3.40 

212,070 
120,570 

Paramount 

Pasadena 

Pomona 

San  Marino                 .  _ 

3.61 
3.55 
3.52 
2.80 

96,170 
321,970 
185,830 

36,400 

2.37 
3.49 
3.75 

South  Pasadena 

Temple  C\tv 

33,100 
43,520 

Torrance 

3.24 
3.81 

335,320 
139,700 

Junior  college 

Compton 

.39 
.33 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  City  did  not  levy  property  tax. 

t  City  incorporated  too  late  to  levy  a  city  tax  for  fiscal  1964-65. 

t  Denotes  basic  rate. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    D9ST3ICTS— Continued 

Madera   County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Chowchilla 

Madera 


Estimated  lass 
in  revenue 


1158,281 


4,555 
17,297 


Estimated 
new  revenue 


$248,935 


7,630 
29,460 


Estimated 
net  gain 

190,654 


3,075 
12,163 


Net  additional 

Old  rate  New  rate  Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 

Elementary  ^  „,  ,,  ,„.„,„ 

Chowchilla 1.61  *.90  .71  44  134,252 

Madera 1.50  *.90  .60  40  227.643 

High  schools 

Chowchilla 1.52  1.37  .15  0  

Madera 1.42  1.17  .25  18 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 


Marin   County 


Estimated  loss 
in  revenue 

IMPACT  ON  COUNTY  GOVERNMENT $357,450 

IMPACT  ON  CITIES 

Belvedere.. ._ 9,852 

Corte  Madera ^.9^5 

Fairfax 6,041 

Larkspur 10,599 

Mill  Valley IJ.JM 

Novato 3,059 

Ross                            2,092 

San  Anselmo 14,140 

San  Rafael 41,117 

Sausalito 14,368 

Tiburont 


Estimated 
new  revenue 


$1,040,348 


Estimated 
net  gain 


14,107 

4,255 

14,185 

5,220 

9,720 

3,679 

14,314 

3,715 

28.970 

11,206 

10.698 

7,639 

3,241 

1.149 

21,890 

7,750 

77,799 

36,682 

30,819 

16,451 

IMPACT  ON  SCHOOLS 
Elementary 

Dixie 

Fairfax 

Kentfield 

Larkspur 

Mill  Valley 

Reed 


San  Anselmo. 

San  Rafael... 

Sausalito 

High  schools 

San  Rafael... 

Tamalpais 

Unified 

Novato 


Old  rate 


2.58 
1.94 
2.34 
2.99 
2.30 
2.95 
2.55 
2.24 
1.84 
2.23 

1.78 
1.93 

3.51 


New  rate 


1.32 
1.04 
1.77 
2.21 
1.55 
2.47 
2.00 
1.39 
1.49 
2.28 

1.69 
1.83 

1.99 


Tax  cut 


1.25 
.90 
.57 
.78 
.75 
.48 
.55 
.85 
.35 

(.05) 

.09 
.10 

1.52 


Net  additional 
Percent  cut  revenue 


49 
46 
24 
26 
32 
16 
21 
38 
19 
(2) 

5 
5 

43 


$10,240 
"33",280" 
"2T,266' 

53,410 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  m  the  Unification  iionus  is  tne 
primary  source  of  the  new  money. 

t  Incorporated  too  late  to  levy  a  city  tax  for  fiscal  1964-65. 
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IMPACT    OF   AB   2270   ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Mariposa  County 


IMPACT  ON  COUNTY  GOVERNMENT. 


Estimated  loss 
in  revenue 


$15,141 


Estimated 
new  revenue 


$47,171 


Estimated 
net  gain 

$32,030 


IMPACT  ON  SCHOOLS 
Unified 
Mariposa  County 


Old  rate 
2.16 


New  rate 
2.11 


Net  additional 
Tax  cut  Percent  cut  revenue 


.05 


2.3 


$3,660 


'Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 


Mendocino  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Fort  Bragg 

Point  Arena 

Ukiah 

Willits 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$181,842 

$260,792 

$78,950 

10,758 

572 

8,572 

11,529 

20,596 

735 

19,305 

19,814 

9,838 

163 

10,733 

8,285 

Net  additional 

Old  rate  New  rate  Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Arena - 1.25  *.90  .35  28  $13,415 

Unified 

Fort  Bragg 3.55  2.20  1.35  38  25,210 

WiUits 2.75  *1.65  1.10  40  53,040 

Ukiah t3.40  1.86  1.54  45  57,170 

•  Denotes  basic  rate. 

t  Average  tax  rate  in  components  of  newly-unified  districts. 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 

in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 

primary  source  of  the  new  money. 


Merced  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Atwater 

Dos  Palos 

Gustine 

Livingston 

Los  Banos 

Merced 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$328,663 

$555,731 

$227,068 

10,930 
3,835 
7,017 
4,231 
14,478 
58,464 

17,570 
7,314 

10,365 
6,773 

21,970 

87.335 

6,640 
3,479 
3,348 
2,542 
7,492 
28.871 

Net  additional 

Old  rate  New  rate  Tax  cut           Percent  cut  revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Atwater.. 1.35  *.90  .45  33  $246,752 

McSwain 1.42  •.90  .52  37  6,713 

Merced 1.77  '.90  .87  49  278,374 

Wmton 1.66  '.90  .76  46  45,192 

High  School 

Merced 1.70  1.39  .31  18  

Unified 

Gustine t2.39  1.94  .45  19  12,490 

Hilmar 2.25  •1.65  .60  27  84,091 

LosBanoa 2.78  2.31  .47  17  32,360 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increaae  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

t  Average  tax  rate  in  component  parts  of  new  unified  district. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Modoc  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITY 
Alturas - - - 


Old  rate 


IMPACT  ON  SCHOOLS 
Elementary 

Alturas -- 

Newell 

High  school 

Modoc --- - 

Unified 

Surprise  Valley Tl-'l 


1.54 
1.32 


1.07 


New  rate 


•.90 
1.19 


•1.65 


Estimated  lott 
in  retenue 

Estimated 
nets  revenue 

Estimated 
net  gain 

$51,664 

$£7,088 

$5,424 

4,637 

8,301 

3,664 

le             Tax  cut 

Percent  cut 

Net  additional 
retenue 

.64 
13 

42 
10 

$46,339 

21 

20 

.06 

3.5 

51,347 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  loMes 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 
^Composite  average  of  component  districts. 


Mono  County 


IMPACT  ON  COUNTY  GOVERNMENT. 


Estimated  loss 
in  retenue 


$17,141 


Estimated 
new  retenue 


$65,688 


Estimated 
net  gain 

$48,547 


Monterey  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Carmel 

Del  Rey  Oaks -- --- 


Greenfield 

King  City 

Monterey 

Pacific  Grove- 
Salinas 

Sand  City.-.. 


Soledad- 


IMPACT  ON  SCHOOLS 

Elementary 

Alisal -- 

Gonzales 

King  City 

North  County  Union 

Salinas 

Santa  Rita 

Soledad 

High  schools 

Gonzales 

Salinas - 

Unified 

Carmel- 

Monterey 

Pacific  Grove 

Junior  college 

Monterey  Peninsula  J.C.  District 


Old  rate 


1.72 
1.42 
1.59 
1.50 
1.64 
1.75 
1.92 

1.80 
1.32 

2.47 
t2.96 
3.01 

.39 


New  rate 


•.90 
•.90 
•.90 

1.77 
1.23 

2.44 
•1.65 
1.95 

.25 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$702,840 

$1,165,369 

$462,529 

17,248 

20,827 

3,579 

1,967 

2,600 

633 

10,002 

8,971 

(—1,031) 

2,411 

2,972 

561 

13,441 

14,351 

910 

89,686 

106,618 

16,932 

32,076 

39,570 

7,494 

154,707 

168,224 

13,517 

794 

998 

204 

27,598 

36,666 

9,068 

5,152 

6,755 

1,603 

Net  additiona 

(e            Tax  cut 

Percent  cut 

retenue 

.82 

48 

$130,141 

.52 

37 

35,003 

.63 
.57 

.74 

40 

38 

45 

294,700 

.85 

48 

39,255 

1.02 

53 

23,378 

.03 
.09 

.03 

2 

7 

1 

22,920 

1.31 

44 

729,871 

1.06 
Id 

35 
35 

37,440 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  '•.^'=f,^«  *°  ?°'°E^„'^^|*^_^^^  |°^h1 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  m  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate.  .  .,-   ,  j-  i.  •  t 

t  Average  rate  of  component  districts  m  new  umfaed  district. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Napa  County 


IMPACT  ON  COUNTY  GOVERNMENT- 
IMPACT  ON  CITIES 

Calistoga 

Napa 

St.  Helena 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$283,044 

$321,520 

$38,476 

3,393 
80,661 
9.953 

4,301 
91,781 
12,491 

908 
11,120 
2,538 

Net  additiona 

Old  rate  New  rate  Tax  eu  t  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Howell  Mountain 1.15  t.90  .25  22  $2,100 

Unified 

Calistoga 2.63  1.99  .64  24  3,950 

Napa                                  *4.06  2.53  1.53  38  136,930 

St.  Helena 2.55  2.21  .34  13  12,060 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Average  rate  for  component  districts. 

t  Denotes  basic  rate. 


Nevada  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Grass  Valley 

Nevada  City - 


Estimated  loss 
in  revenue 


$75,049 


9,818 
4,921 


Estimated 
new  revenue 


$127,906 


17,906 
8,669 


Estimated 
net  gain 


$52,857 


3,748 


Net  additional 

Old  rate  New  rate  Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Union  Hill 1.34  *.90  .44  33  $11,685 

Ready  Spring 1.30  *.90  .40  31  14.922     , 

Pleasant  Ridge 1.48  .92  .56  38  

Cherokee 1.32  t.80  .52  39  1,811 

Nevada  City -.          1.50  *.90  .60  40  6,994 

Grass  Valley 1.30  '.90  .40  31  101,644 

High  school 

Nevada 1.35  1.15  .20  15  

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

t  Basic  rate  for  a  district  that  doesn't  operate  a  kindergarten. 


A  PROGRAM  OF  TAX  REFORIM  FOR   CALIFORNIA 


323 


IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Orange  County 


IMPACT  ON  COUNTY  GOVERNMENT 11,708,499 

IMPACT  ON  CITIES 

Anaheim 

Brea 

Buena  Park --- 

Costa  Mesa 

Cypress 

Dairyland 

Fountain  Valley 

Fullerton 

Garden  Grove 

Huntington  Beach 

Laguna  Beach 

La  Habra 

Los  Alamitos 

Newport  Beach 

Orange 

Plaeentia 

San  Clemente 

San  Juan  Capistrano.. 

Santa  Ana 

Seal  Beach 

Stanton 

Tustin 

Villa  Park 

Westminster 


IMPACT  ON  SCHOOLS 

Elementary 

Anaheim 

Buena  Park 

Fullerton 

La  Habra 

Magnolia 

Tustin... 

Westminister 

High  schools 

Anaheim 

Brea-Olinda 

Fullerton 

Huntington  Beach 

Tustin. 

Unified 

Garden  Grove 

Laguna  Beach 

Newport  Harbor 

Orange 

Plaeentia 

Santa  Ana 


Old  rate 


New  rate 


•.90 
1.04 
*.90 
1.22 
*.90 
•.90 
*.90 

1.52 
1.21 
1.25 
1.23 
1.29 

•1.65 
1.89 
2.34 

•1.65 
2.34 

•1.65 


slimated  Ions 

Estimated 

Estimated 

in  revenue 

new  revenue 

net  gain 

11,708,499 

$5,779,416 

$4,070,917 

223,773 

439,967 

216,194 

24,946 

39,481 

14,535 

55,630 

106,984 

51,354 

49,529 

136,968 

87,439 

7,659 

12.653 

4,994 

4,347 

6,724 

2,377 

2,417 

3,704 

1,287 

139,019 

269,406 

130,387 

48,262 

109,761 

61,499 

33,299 

48,816 

15,517 

16,574 

33,618 

17,044 

36,269 

64,016 

27,747 

4,786 

8,340 

3,554 

114,123 

205,726 

91,603 

53,100 

90,927 

37,827 

4,226 

6,945 

2,719 

14,490 

24,139 

9,649 

1,166 

2,926 

1,760 

200,995 

385,941 

184,946 

8,654 

10,344 

1,690 

10,309 

21,967 

11,658 

5,565 

10,267 

4,702 

493 

598 

105 

17,108 

29,755 

12,647 
Net  additional 

Tax  cut 

Percent  cut 

revenue 

.70 

44 

$614,056 

1  03 

50 

.88 

49 

158,563 

1.14 

48 

.65 

41 

451.344 

.89 

50 

153,228 

.73 

45 

611,743 

32 

17 

(.07) 
28 

(6) 
18 

15 

11 

22 

15 

1.18 

42 

2,366,710 

(.06) 
.54 

(3) 
19 

228,330 

1.40 

46 

277,539 

.79 

25 

61,810 

1.08 

40 

571,048 

"Net  additional  revenue"  is  monev  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Umhcation  Bonus  is  tne 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

t  Old  average  rate. 
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IMPACT    OF   AB   2270   ON    COUNTY,    CITIES,   AND   SCHOOL    DiSTRICTS-Continued 

Placer  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Auburn 

Colfax 

Lincoln 

Rocklin 

Roaeville 


IMPACT  ON  SCHOOLS 

Elementary 

Auburn 

Loomis 

Placer  Hills 

Rocklin 

Roaeville 

Hie;h  schools 

Placer. 

Roaeville 

Unified 

Lincoln 

Tahoe-Truckee -  . 

Junior  college 
Sierra 


Old  rate 


1.72 
1.45 
1.45 
1.51 
1.65 

1.34 
1.53 

t2.85 
1.72 

.67 


New  rate 


*.90 
•.90 
•.90 
•.90 
•.90 

1.09 
1.25 

•1.65 
1.78 

.55 


Estimated  loss 

Estimated 

Estimated 

in  revenue 

new  revenue 

net  gain 

$133,887 

$401,674 

$267,787 

15,048 
1,554 
6,273 
1,234 

15,272 

20.974 
2,286 

10,201 
1,252 

25,518 

5,926 

732 

3,928 

18 

10,246 

te             Tax  cut 

Percent  cut 

Net  additional 
revenue 

.82 
.56 
.55 
.61 
.75 

48 
39 
38 
40 
45 

$18,503 
68,680 
42,069 
32,998 

145,895 

.25 

19 

18 

42 
(4) 

.28 

1.20 
(.06) 

39,426 

.02 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

t  Average  tax  rate  in  components  of  newly  unified  districts. 


Plumas  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT.... $29,151  $64,010  $34,859 

IMPACT  ON  CITY 
Portola. 2,056  3,007  961 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOL 
Unified 
Plumas 2.48  2.56  (.07)  (3) 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 
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Riverside  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Banning - --- 

Beaumont - 

Blythe- 

Cabazon 

Coachella 

Corona 

Desert  Hot  Springs 

Elsinore 

Hemet 

Indio 

Palm  Springs 

Perris. 

Riverside 

San  Jacinto - 


VND    SCHOO 

L    DISTRICTS- 

-Continued 

jnty 

Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$891,134 

$2,275,861 

$1,384,717 

13,700 

19,324 

5,624 

4,568 

5,719 

1,151 

10,743 

15,127 

4,384 

364 

59 

(-305) 

4,283 

6,256 

1,973 

52,935 

60,694 

7,759 

706 

375 

(-331) 

2,951 

3,991 

1,040 

14,087 

17,599 

3,512 

15,134 

25,125 

9,991 

87,564 

107,301 

19,737 

2,844 

4,031 

1,187 

140,838 

177,083 

36,245 

2,304 

3,775 

1,471 

Net  additional 

Old  rate            New  rate             Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 

Elementary 

Mecca 1.53                  1.46                    .07  4  

Unified 

Alvord - 3.25                'l.eS                  1.60  49  $235,297 

Banning - 2.67                •1.65                  1.02  38  62,510 

Beaumont 2.75                *1.65                  1.10  40  80,704 

Corona— — 2.56                  1.68                    .88  34  108,040 

Indio       - — -          2.80                   2.35                     .45  16  44,600 

Jurupa - - 2.76                ♦1.65                  1.11  40  229,610 

Moreno  Valley 2.18                •1.65                    .53  24  320,711 

Palm  Springs — 1.85                   1.94                   (.09)  (5)  

Palo  Verde 3.50                  2.03                  1.47  42  39,870 

Riverside.— - 3.08                  1.84                  1.24  40  251,030 

San  Jacinto - 3.25                  1.95                  1.30  40  14.500 

*  Denotes  basic  rate. 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 

in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 

primary  source  of  the  new  money. 

Sacramento  County 

Estimated  loss  Esiimaied  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $2,511,128  $3,173,247  $662,119 

IMPACT  ON  CITIES 

Folsom                                          - 8,232  10,194  1,962 

Gait                      3,120  3,659  539 

Isleton'            -                3,203  3.792  589 

North  Sacramento... 50,814  60,520  9,706 

Sacramento - 1,400,808  1,504,605  103,797 


IMPACT  ON  SCHOOLS 
Elementary 
Arcohe 


Old  rait 


New  rale 


Tax  cut 


Percent  cut 


Net  additional 


1.45 
1.52 
1.44 
1.00 
1.36 
1.64 
1.41 


1.04 
1.44 
1.29 
•.90 
•.90 


.41 
.08 
.15 
.10 
.46 
.74 
.51 
(.08) 
(.11) 
.59 


28 
5 
10 
10 
34 
45 
36 
(9) 
(10) 
40 
40 
48 
28 


Beaver 

Center 

Del  Paso  Heights 

Elverta - 

Gait 1.41  ^.90 

Isleton .89  .97 

Natomas 1.18  1.29 

North  Sacramento 1.49  •.90 

Rio  Linda 1.50  '.90                    .tiu 

Robla... 1.73  •.go                    .83 

Walnut  Grove 1.61  1.16                    .45 

High  schools  ,  ... 

Courtland 1.44  1.48                  (.04) 

Gait 1.55  1.45                    .10 

Grant 1.85  1.47                    .38 

Unified  ..  »..  no 

Elk  Grove 2.58  'l.eS                    .93 

Folsom... 2.96  '1.65                  1.31 

Sacramento .—  t3.20  2.41                    .79 

San  Juan 2.89  •I. 65                   1.24 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 

in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Umhcation  Bonus  is  the 

primary  source  of  the  new  money. 
•  Denotes  basic  rate, 
t  Estimated  general  fund  rate  less  junior  college  portion. 


6 
21 

36 
44 
25 
43 


$104,882 
160,654 
27,346 
61,684 


454,846 
649,932 


220,648 

127,600 

501,060 

1,833,160 
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IMPACT   OF   AB   2270   ON    COUNTY,    CITIES,   AND    SCHOOL    DISTRICTS-Continued 

San  Benito  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Hollister 

San  Juan  Bautista... 


siimated  hss 
in  revenue 

Estimated 
new  revenue 

Estimaled 
net  gain 

160,611 

$122,632 

$62,021 

21,420 
1,539 

31,049 
2,219 

9,629 
680 

Net  additional 

Old  rate  New  rate  Tax  cut  Percent  cut            revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Hollister 1.64  *.90  .74  45                    $37,481 

North  County .—          1.40  1.01  .39  28  

San  Juan 1.26  *.90  .36  29                      13,333 

High  school 

San  Benito  County 1.04  .98  .06  5  

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 


San  Bernardino  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Barstow 

Chino 

Colton 

Fontana. 

Montclair 

Needles 

Ontario. 

Redlands 

Rialto 

San  Bernardino 

Upland 

Vlctorville* 


Old  rate 
IMPACT  ON  SCHOOLS 

Elementary 

Alta  Loma 2.08 

Apple  VaUey.. 1.77 

Central.— 2.46 

Cucamonga 2.03 

Ontario 1.81 

Upland 1.97 

Victor...- 1.64 

High  schools 

ChafFey... -. 1.81 

Victor  VaUey 1.84 

Unified 

Barstow t3.35 

Chino 3.40 

Colton t3.45 

Fontana 3.82 

Needles - - t3.30 

Redlands 3.22 

Rialto.. 3.90 

San  Bernardino 3.97 

Trona 1.85 

Yucaipa 2.92 

*  City  did  not  levy  property  tax. 
t  Denotes  basic  rate. 
tjOld  average  rate. 


New  rate 


.94 
1.41 
1.15 
1.68 
t.90 
t.90 
t.90 

1.59 
1.96 

1.77 
2.06 
1.95 
2.86 
3.30 
1.97 
2.06 
2.71 
1.91 
2.14 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$883,634 

$2,849,111 

$1,965,477 

12,960 

21,054 

8,094 

14,429 

19,971 

5,542 

16,687 

27,636 

10,949 

10,518 

19,643 

9,125 

7,621 

14,787 

7,166 

3,878 

6,355 

2,477 

74,603 

98,928 

24,325 

43,701 

69,644 

25,943 

18,491 

27,810 

9,319 

138,812 

238,345 

99,533 

24,910 

37,145 

12,235 

3,794 

3,794 
Net  additiona 

e            Tax  cut 

Percent  cut 

revenue 

1.14 

55 

$7,680 

.36 

20 
53 

1.31 

.35 

17 
50 

.91 

529,039 

1.07 

54 

43,764 

.74 

45 

85,966 

.22 

12 
(6) 

(.12) 

1.58 

47 

92,950 

1.34 

39 

66,600 

1.50 

43 

114,130 

.96 

25 

117,250 

11,360 

1.25 

39 

97,700 

1.84 

47 

102,910 

1.26 

32 

369,820 

(.06) 

(3.6) 

.77 

27 

32,190 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

San   Diego  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Carlsbad 

Chula  Vista - 

Coronado 

Del  Mar. 

ElCajon 

Escondido 

Imperial  Beach 

La  Mesa 

National  City 

Oceanside 

San  Diego 

San  Marcus 

Vista 


IMPACT  ON  SCHOOLS 

Elementary 

Alpine 

Bonsall 

Cajon  Valley 

Cardiff 

Carlsbad 

Chula  Vista 

Del  Mar 

Encinitas 

Escondido 

Fallbrook 

Jamul-Las  Flores 

Julian 

Lakeside 

La  Mesa-Spring  Valley. 

Lemon  Grove 

National 

Oceanside 

Orange  Glen 

Pauma 

Rancho  Santa  Fe 

Rich  Mar 

Santee 

San  Ysidro 

Solana  Beach 

South  Bay 

Vallecitos 

Valley  Center 

High  schools 

Escondido 

FaUbrook 

Grossmont 

Oceanside-Carlsbad 

San  Dieguito 

Sweetwater 

Unified 

Coronado 

Poway 

Ramona 

San  Diego 

Vista 


Old  rate 


03 

375 

93 

03 

96 

81 

72 

71 

08 

59 

16 

73 

17 

16 

15 

48 

13 

83 

40 

78 

98 

23 

50 

01 

62 

73 

47 

22 
05 
35 
26 
72 
40 

53 
34 

88 
21 
82 


New  rate 


*.90 

1.377 

*.90 

*.90 

1.46 

•.90 

1.49 

•.90 

.99 
•.90 
1.20 
1.84 
*.90 
*.90 

.93 
*.90 
•.90 
*.90 
1.39 
1.89 


*.90 
1.33 
*.90 
.96 
1.21 


.91 


1.58 

.90 

•1.65 
2.14 

•1.65 
1.90 

•1.65 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$3,398,690 

$5,202,567 

$1,803,877 

14,944 

17,685 

2,741 

151,947 

164,209 

12,262 

46,479 

52,728 

6,249 

2,681 

1,017 

(—1.664) 

94,740 

111,547 

16,807 

63,389 

82,377 

18,988 

15,054 

18,730 

3,676 

90,564 

107,461 

16,897 

83,102 

110,170 

27,068 

75,522 

93,874 

18,352 

1.835,493 

2,402,165 

566,672 

1,827 

4,584 

2,757 

16,696 

3,309 

(—13,387) 
Net  additional 

te            Tax  cut 

Percent  cut 

revenue 

1.13 

56 

$1,637 

(.00) 
1.03 

(0) 

53 

220,116 

1.13 

56 

27,663 

.50 

25 
50 

.91 

459,843 

.23 

13 

47 

.81 

29,159 

1.09 

52 

.69 

44 

67,192 

.96 

45 
(6) 

(.11) 
1.27 

59 

64,248 

1.26 

58 

73,735 

1.22 

57 
39 

.58 

372,853 

1.23 

58 

2,404 

.93 

51 

23,866 

.01 

1 

(.11) 
1  00 

(6) 

50 

1.33 

60 

133,425 

.60 

40 

71,144 

.68 

34 

.72 

44 

293,106 

.77 

44 

26 

18 

31 

25 

17 

16 

.43 

32 

27 

21 

14 

8 

50 

35 

.88 

35 

173,471 

1.21 

36 

32,860 

1.23 

43 

25,685 

1.31 

41 

1,793,737 

1.17 

42 

254,359 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money . 

•  Denotes  ba.sic  rate. 
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COMillTTEE   OX   RFVT:XUE   AND   TAXATION 


IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

San   Francisco  County 


Ettimated  lou 

EitimaUd 

Ettimated 

tn  retenue 

new  revenue 

net  gain 

IMPACT  ON  CITY  AND  COUNTY  GO\\ERNMENT- 

$17,631,489 

$21,946,402 

$4314.913 

OUraU 

IMPACT  ON  SCHOOLS 
Unified 

Xew  rate             Tax  cut 
2.46                    .15 

Percent  cut 
5 

NetaddUional 
retenue 

$992,000 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 


San  Joaquin   County 


IMPACT  ON  COUNTY  GOVERNMENT. 

BIPACT  ON  CITIES 

Escalon 

Lodi - 

Manteca 

Ripon — - 

Stockton 

Tracy - 


stimated  lost 

EitimaUd 

EitimaUd 

tn  Tetenue 

new  rezenue 

net  gain 

$1,071,032 

$1,363,058 

$294026 

7.482 
59,692 
25,034 
12,579 
449,189 
39,665 

13,239 
60,747 
41.138 
20.725 
895.949 
66.121 

5,757 

1,055 

16.104 

8.146 

446,760 

26.456 

IMPACT  ON  SCHOOLS 

Elementary' 

Alpine- Victor 

Banta 

Bruella- 

Chartnlle 

Davis 

Dent - 

Elkhom 

Glenwood 

Harmony  Grove 

Houston.. 

Jefferson.. 

Lammersville 

Linden 

Live  Oak 

Lockeford.. 

Lodi 

Lone  Tree 

New  Hope 

New  Jerusalem 

Oak  View 

Tracy 

Waterloo 

Waverly 

Woods 

High  schools 

Escalon , 

Linden 

Lodi 

Tracy 

Unified 

Lincoln 

Manteca , 

Ripon 

Stockton 


OldraU 


A'eir  raU 


2.10 

1.40 

1.41 

1.42 

1.32 

1.12 

.92 

•.90 

1.35 

•.90 

1.84 

•.90 

1.43 

.96 

1.73 

*.90 

1.37 

•.90 

1.52 

1.01 

1.22 

•.90 

1.76 

1.50 

1.23 

.95 

1.66 

•-90 

1.47 

1.06 

1.92 

1.11 

1.49 

•.90 

1.43 

1.27 

.85 

.91 

1.57 

•.90 

1.94 

•-90 

.82 

•.90 

1.96 

'.90 

1.51 

•.90 

1.17 

1.15 

.85 

.87 

1.39 

1.26 

1.34 

1.37 

3.00 

•1.65 

2.43(avg) 

•1.65 

2.40 

1.89 

3.10 

•1.65 

Tax  cut 


.71 

(.00) 

.20 

.02 

.45 

.94 

.47 

.83 

.47 

.51 

.32 

.26 

.27 

.76 

.41 

.81 

.59 

.15 

(.06) 

.67 

1.04 

(.08) 

1.06 

.61 

.m 

(.02) 

.13 

(.04) 

1.35 
.78 
.51 

1.45 


2 

(2) 
10 

(3) 

45 
32 
21 
47 


$19,611 
6U98 
16.462 


8,597 
2,205 


Net  additional 
Percent  cut  retenue 


34 
(0) 
15 

2 
34 
51 
33 
43 
34 
34 
26 
15 
22 
46 
28 
42 
39 
11 
(7) 
43 
54 
(10) 
54 
40 


1,541 


1.163 


5,248 
50,691 
18,521 
12,013 
75,172 


160,709 

336,600 

11,590 

612,315 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

San  Luis  Obispo  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Arroyo  Grande. 

Grover  City 

Paso  Robles 

Pismo  Beach 

San  Luis  Obbpo 

Morro  Bayf 


IMPACT  ON  SCHOOLS 

Elementary 

Arroyo  Grande 

Atascadero 

Nipomo 

Oceano 

Paso  Robles 

Pismo 

High  schools 

Arroyo  Grande 

Atascadero 

Paso  Robles 

Unified 
San  Luis  Obispo 


OldraU 


1.51 
2.10 
1.05 
1.41 
2.09 
2.14 

1.31 
1.25 
1.33 

t3.37 


Netc  rate 


*.90 
•.90 
•.90 
•.90 
1.15 
1.065 

1.06 
1.11 
1.19 

3.07 


Ettimated  lost 

Estimated 

Estimated 

tn  revenue 

new  revenue 

net  gain 

$275,829 

$513,525 

$237,696 

7,006 
1,602 

23,977 
2,658 

47,106 

10,868 
2,941 

35,237 
4,427 

75,480 

3,862 
1,339 

11,260 
1,769 

28,374 

te            Tax  cut 

Percent  cut 

Net  additiona  } 
revenue 

.61 
1.20 
.15 
.51 
.94 

40 
57 
14 
36 
45 
50 

19 
11 
11 

$81,646 
21,163 
86,297 
45,624 

1.075 

.25 

.14 

.14 

.30 


47,860 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

t  Incorporated  too  late  to  levy  a  city  tax  for  fiscal  1964-65. 

i  Average  rate  of  component  districts  in  new  unified  district. 
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COMMITTEE  ON  REVENUE  AND  TAXATION 


IMPACT   OF   AB   2270   ON    COUNTY,    CITIES,   AND    SCHOOL    DISTRICTS-Continued 

San  Mateo  County 


Estimated  loss 
in  revenue 

IMPACT  ON  COUNTY  GOVERNMENT $2,034,493 

IMPACT  ON  CITIES 

Atherton 11,340 

Belmont _.  15,062 

Brisbane 4,042 

Burlingame 143,234 

Colma* .          ... 

Daly  City. 81,941 

Half  Moon  Bay 2,108 

Hillsborough 25,298 

Menlo  Park.. 71,671 

Millbrae.. 31,798 

Pacifica . 37,985 

Redwood  City 267,003 

San  Bruno 41,662 

San  Carlos 77,696 

San  Mateo 141,703 

So.  San  Francisco 221,828 

Woodside 2,314 

Portola  Vallevt 


Estimated 

Estiinated 

new  revenue 

net  gain 

$3,086,647 

$1,052,154 

11,506 

166 

17,831 

2,769 

5,532 

1,490 

148,564 

5,330 

979 

979 

88,326 

6,385 

2,679 

571 

25,797 

499 

71,578 

(-93) 

38,064 

6.266 

39,615 

1,630 

322,705 

55,702 

50,877 

9,215 

91,946 

14,250 

223,005 

81,302 

275,396 

53,568 

2,768 

454 

IMPACT  ON  SCHOOLS 

Elementary 

Belmont 

Burlingame 

Hil  Isborough 

Jefferson 

Laguna  Salada 

Menlo  Park 

Millbrae 

Montara 

Portola  Valley 

Ravenswood 

Redwood  City 

San  Bruno  Park 

San  Carlos 

San  Mateo 

High  schgols 

Jefferson 

San  Mateo 

Sequoia 

Unified 
South  San  Francisco.. 


Old  rate 


2.62 
1.90 
2.33 
2.67 
2.69 
2.26 
2.48 
2.20 
2.89 
3.37 
2.19 
3.23 
2.25 
2.59 

2.15 
1.84 
1.74 

4.00 


New  rate 


1.89 
2.05 
2.35 
1.55 
.91 
2.37 
2.11 
1.11 
2.35 
2.18 
1.62 
2.26 
1.92 
1.98 

1.89 
1.80 
1.67 


Tax  cut 


.75 

(.15) 

(.02) 

1.12 

1.78 

(.11) 

.37 

1.09 

.54 

1.19 

.57 

.97 

.33 

.61 

.25 
.04 
.07 

.51 


Net  additional 
Percent  cut  revenue 


29 
(8) 
(1) 
42 
66 
(5) 
15 
49 
18 
35 
26 
30 
14 
24 


1115,730 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  City  did  not  levy  property  tax. 

t  Incorporated  too  late  to  levy  a  city  tax  for  fiscal  1964-65, 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Santa  Barbara  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Guadalupe 

Lompoc 

Santa  Barbara 

Santa  Maria -,- _ -. 


IMPACT  ON  SCHOOLS 

Elementary 

Goleta 

Hope 

Los  Olivos 

Orcutt 

Santa  Barbara 

Santa  Maria 

Solvang 

High  schools 

Santa  Barbara 

Santa  Maria 

Unified 

Carpenteria 

Lompoc 


Old  rate 


2.09 
1.85 
1.82 
2.41 
1.86 
1.94 
2.06 

1.71 
1.30 

2.98 
2.62 


New  rate 


1.25 
1.40 
1.49 
1.23 
1.44 
1.10 
1.66 

1.74 
1.24 

2.83 
*1.65 


atimated  loss 

Estimated 

Estimated 

in  revenw 

new  revenue 

net  gain 

$518,395 

$1,445,526 

$927,131 

1,991 

14,687 

181,065 

43,467 

3,191 

26.119 

261,845 

54,507 

1,200 
11,432 
80,780 
11,040 

Tax  cut 

Percent  cut 

Net  additional 
revenue 

.84 

40 
24 
18 
48 
22 
43 
19 

.45 

.33 
1.17 

$1,000 

.42 

.84 

.40 

3,700 

(.03) 

(IH) 
5 

5 

37 

.06 

.15 
.97 

13,040 
1,141,831 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 
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COMMITTEE  ON  REVENUE  AND  TAXATION 


IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Santa  Clara  County 


IMPACT  ON  COUNTY  GOVEflNMENT. 

IMPACT  ON  CITIES 

Alviso 

Campbell ..-: -- 

Cupertino 

Gilroy.. 

Los  Altos 

Los  Altos  Hills 

Los  Gatos 

Milpitas 

Monte  Sereno 

Morgan  Hill 

Mountain  View 

Palo  Alto 

San  Jose 

Santa  Clara 

Saratoga 

Sunnyvale 


IMPACT  ON  SCHOOLS 

Elementary 

Alviso 

Alum  Rook 

Berryessa 

Cambrian 

Campbell 

Cupertino 

Evergreen 

Franklin  McKinley 

Jefferson 

Los  Gatos 

Milpitas 

Moreland 

Morgan  Hill-Burnett 

Mountain  View 

Mt.  Pleasant 

Oak  Grove 

Santa  Clara 

Saratoga 

Sunnyvale 

Union 

Whisman 

High  schoob 

Campbell.. 

Eastside 

Fremont 

Los  Gatos-- 

Mountain  View-Los  Altos. 
Santa  Clara 

Unified 

Gilroy. 

Palo  Alto 

San  Jose 


Old  rate 


New  rale 


*.90 
*.90 
».90 
1.29 
1.02 
*.90 
1.09 
1.01 
1.39 
1.20 
*.90 
*.90 
1.95 


1.48 
1.39 
1.57 
*.90 
1.85 

1.06 
1.23 
*.75 
1.26 
1.26 
1.20 

2.37 
4.30 
2.36 


stimated  loss 

Estimated 

Estimated 

%n  revenue 

netc  revenue 

net  gain 

$3,150,699 

$5,327,584 

$2,176,885 

1,829 

3,409 

1,580 

31,245 

39,059 

7,814 

3,371 

6,917 

3,546 

26,312 

37,125 

10,813 

25,303 

34,961 

9.658 

1,791 

2,242 

451 

26,212 

35,904 

9,692 

50,385 

63,937 

13,652 

146 

195 

49 

10,696, 

11,172 

476 

144,285 

173,524 

29,239 

318,647 

439,189 

122,542 

984,303 

1,273,931 

289,628 

189,473 

258,596 

69,123 

2,477 

3,941 

1,464 

256,635 

337,442 

80,807 
Net  additional 

Tax  cut 

Percent  cut 

revenue 

.61 

40 

$43,164 

1.58 

64 

190,635 

1.35 

60 

16,243 

1.31 

60 

66,886 

1.08 

45 
57 

1.37 

199,320 

.93 

51 

49,211 

1.10 

50 
69 
39 
52 
61 

1.45 

.88 

1.29 

1.39 

144,386 

1.09 

55 

13,855 

.32 

14 
63 

1.55 

29,231 

.72 

44 

69,606 

.51 

26 
33 
34 
64 

.70 

.81 

1.59 

103,219 

1.05 

36 

25 
17 
54 
17 
7 
20 

34 

.35 

.26 

.88 

.25 

.10 

.31 

1.23 

40,680 

.14 

3 

165,900 

.75 

24 

292,850 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonua  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

t  Average  rate  of  component  districts  in  newly  unified  district. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL  DISTRICTS-Continued 

Santa  Cruz  County 

Estimated  hts  Ettimated             Eilimaied 

in  revenxie  new  revenue              net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $251,858  $620,863               $369,005 

IMPACT  ON  CITIES 

Capitola 575  932                       357 

Santa  Cruj 73,485  95,407                   21,922 

Watsonville 38,967  50,324                   11,357 

Net  additional 

Old  rate             New  rate             Tax  cut  Percent  cut            revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Live  Oak 1.63                  '.SO                    .73  45                   $26,000 

Santa  Cruz - 2.06                   1.48                     .58  28                     38,810 

ScottsVaUey 1.46                  *.90                    .56  38                    53,878 

Soquel - 1.80                   1.02                     .78  43 

High  school 

Santa  Cruz 1.51                  1.33                    .18  12              

Unified 

Pajaro  Valley t3.18                  2.15                  1.03  32                    92,000 

San  Lorenzo  Valley 3.28                  2.71                    .57  17                    18,810 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  wiU  receive  to  compensate  for  losses 

in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

t  Average  rate  of  components  of  newly  unified  districts. 


Shasta  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Anderson 

Redding 


IMPACT  ON  SCHOOLS 

Elementary 

Cascade. 

Enterprise 

Indian  Springs 

Redding 

High  schools 

Anderson 

Shasta 

Unified 
FaU  River 


Old  rate 


2.04 
1.54 

.41 
2.21 

1.36 
.93 

2.54 


New  rate 


*.90 
'.90 
1.38 

1.05 
.76 


Estimated  loss 

Estimated 

Estimated 

in  revenue 

new  revenue 

net  gain 

$173,665 

$375,410 

$201,745 

2,573 
56,042 

5,894 
94,465 

3,272 
38,422 

te            Tax  cut 

Percent  cut 

Net  additiona 
revenue 

1.14 

.64 

(.49) 

.83 

56 

41 

(.56) 

37 

$6,271 
152,518 

33,760 

31 

23 
18 

.17 

2.48  .06  2  9,900 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

NOTE:  Indian  Springs  would  not  have  to  raise  its  tax  rate  if  it  did  not  want  to  participate  in  the  state  program.  In  all 
likelihood  it  would  not. 
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COMMITTEE  ON  REVENUE  AND   TAXATION 


IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Sierra  County 


IMPACT  ON  COUNTY  GOVERNMENT. 


IMPACT  ON  CITY 
Loyalton 


Estimated  loss 
in  revenue 


$14,013 
1,098 


Estimaled 
new  revenue 


$16,199 
1,125 


Estimated 
net  gain 

$2,186 
27 


IMPACT  ON  SCHOOL 
Unified 
Sierra-Plumas 


Old  rale 
1.82 


New  rate 
•1.65 


Net  additional 
Tax  cut  Percent  cut  revenue 


.17 


$82,253 


'Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

'  Denotes  basic  rate. 


Siskiyou  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Dorris— . - 

Dunsmuir 

Etna - 

Fort  Jones - — 

Montague 

Mount  Shasta 

Tulelake 

Weed - — 

Yreka 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

$162,102 

$172,459 

$10,357 

2,573 

3,891 

1,318 

6,084 

9,247 

3,163 

1,454 

2,164 

710 

1,112 

1,982 

870 

2,188 

2,388 

200 

4,757 

7,188 

2,431 

5,875 

8,777 

2,902 

2,237 

3,984 

1,747 

10,666 

16,960 

6,294 

Net  addiiioruil 
Old  rate  New  raie  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 

"^'iTu^Sr 1.58  V90  .68  43  $30,707 

Etna 97  •.90  .07  7  38,489 

McCloud —         1.68  .97  .71  42  -— ,v55r 

Mt.  Shasta - 1.56  *.90  .66  42  35,884 

Tulelake -          1.30  '.90  .40  30  18,067 

Weed                                              -          1.31  '.90  .41  31  46,103 

Yre^'.:::::::::::::::::: 1.22         V90  .32         26         103.430 

High  schools — areawide  tax  not  applicable 

Siskiyou - 1.35  .91  .44  32  

Yreka - 1.31  1.15  .16  12  

•  "Net  additional  revenue"  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Umfication  Bonus  is  the 
primary  source  of  the  new  money. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Solano  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Benicia 

Dixon 

Fairfield 

Rio  Vista 

SuisuD 

Vacaville 

VaUejo.. 


Estimated  loss 
in  revenue 

$241,660 


10,645 
10,269 
21,277 
5,212 
1,913 
23,729 
64,182 


Estimated 
new  revenue 


$610,893 


11,520 
12,113 
26,022 
7,413 
3,143 
22,296 
86,444 


Estimated 
net  gain 

$369,233 


875 
1,844 
4,745 
2,201 
1,230 
(—1,433) 
22,262 


IMPACT  ON  SCHOOLS 

Elementary 

Crystal 

Fairfield 

Falls 

Green  Valley 

Rio  Vista 

Suisun  Valley 

High  schools — Areawide  tax  not  applicable 

Armijo 

Rio  Vista 

Unified 

Benicia.. 

Dixon 

Travis __ 

Vacaville 

VaUejo 


Old  rate 


1.35 
1.52 
1.54 
1.57 
1.44 
1.31 

1.37 
.76 

3.20 
2.33 
2.01 
2.70 
3.72 


New  rate 


•.90 
♦.90 
*.90 
.99 
1.55 
*.90 

1.02 

.81 

•1.65 
1.99 
*1.65 
*1.65 
1.90 


Taxeui 


.45 

.62 
.64 
.58 
(.11) 
.41 

.35 
(.05) 

1.55 

.34 

..36 

1.05 

1.82 


Net  additional 
Percent  cut  revenue 


33 
41 
42 
37 
(7) 
31 

25 

(7) 

48 
15 
18 
39 


$59,147 

286,641 

2,620 


316 


163,225 

12,760 

32,230 

212,823 

404,496 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 
'Denotes  basic  rate. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Sonoma  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Cloverdale 

Cotati** 

Healdsburg 

Petal  uma 

Rohnert  Park 

Santa  Rosa .- 

Sebastopol 

Sonoma 


IMPACT  ON  SCHOOLS 

Elementary 

Bellevue 

Cloverdale 

Cotati 

Healdsburg .- 

Petal  uma.. 

Rincon  Valley 

Santa  Rosa 

Sebastopol 

High  schools 

Analy 

Petal  uma 

Santa  Rosa 

Unified 
Sonoma  Valley 


Old  rate 


1.35 
1.72 
1.66 
1.70 
1.93 
1.43 
1.63 
1.94 

1.78 
1.58 
1.69 

2.81 


New  rate 


*.90 
•.90 
•.90 
•.90 
•.90 
•.90 
1.03 
•.90 

1.60 
1.24 
1.41 

1.69 


Estimated  loss 

Estimated 

Estimated 

m  revenue 

new  revenue 

net  gain 

8301,881 

$916,763 

{614,882 

3,749 

5.877 

2,128 

344 

344 

9,063 

18,869 

9,806 

22,984 

35,405 

12,421 

1,800 

1,391 

(-409) 

64,499 

107,595 

43,096 

9,238 

16,866 

7,628 

5,410 

9,275 

3,865 
Net  additional 

te            Tax  cut 

Percent  cut 

revenue 

.45 

33 

$115,221 

.82 

48 

32,063 

.76 

46 

92,000 

.80 

47 

40,635 

1.03 

53 

t38,998 

.53 

37 

202,629 

.60 

37 

1.04 

54 

4,920 

18 

10 

34 

22 

.28 

17 

1.12 


40 


t34,630 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  wUl  receive  to  compensate  for  lo^es 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

t  ThL°new  money  results  from  the  fact  that  Petal  uma  will  receive  new  state  money  which  would  require  a  tax  rate 
reduction  below  90  cents.  As  90  cents  is  the  minimum  local  tax  rate,  this  extra  money  will  be  used  to  mprove  the 
educational  program.  This  results  because  Petaluma  Elementary  is  a  district  with  a  small  amount  of  wealth  behmd 

t  This  comes  from  the  increase  in  the  unified  bonus  which  each  unified  district  will  receive. 
**  City  did  not  levy  property  tax  in  fiscal  year  1964-65. 
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IMPACT    OF   AB   2270   ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Stanislaus  County 


I 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Ceres 

Modesto - - 

Newman 

Oakdale.- 

Patterson 

Riverbank 

Turlock 


IMPACT  ON  SCHOOLS 
Elementary 

Chatom - 

Empire 

Hart-Ransom 

Hickman 

Hughson 


Milnes -- -- 

Modesto...- 

Mountain  View 

Newman 

Oakdale 

Paradise 

Riverbank 

Salida 

Stanislaus 

Sylvan 

Turlock 

Valley  Home 

Waterford 

High  schools— Areawide  tax  doesn't  apply. 


Old  rate 


1.46 
1.44 
1.57 
1.38 
1.35 
1.46 
1.70 
2.26 
1.62 
1.42 
1.55 
1.27 
1.50 
1.35 
1.43 
1.44 
1.55 
1.33 
1.73 


I 


Modesto... 
Oakdale... 
Orestimba. 
Turlock... 
Unified 

Ceres 

Denair 

tPatterson.. 


1.37 
1.84 
1.62 
1.03 
1.60 

2.78 
2.80 
2.74 


Eatimated  loss 
in  revenue 

$805,538 


New  rate 


*.90 
'.90 
*.90 
•.90 
*.90 
1.18 
1.15 
•.90 
*.90 
*.90 
•.90 
*.90 
•.90 
*.90 
•.90 
•.90 
•.90 
*.90 

1.13 
1.60 
1.37 
1.11 
1.32 


•1.65 
2.41 
2.37 


5,951 
112,704 
5,016 
7,461 
9,857 
17,801 
27,948 


Tax  cut 


.56 
.54 
.67 
.48 
.45 
.56 
.53 
1.12 
.72 
.52 
.65 
.37 
.60 
.45 
.53 
.54 
.65 
.43 
.83 

.24 
.24 
.25 

(.08) 
.28 

1.13 
.39 
.37 


Estimated 
new  revenue 

$849,731 


9,201 
191,6.58 

9,371 
11,984 
16,098 
28,494 
58,257 


Percent  cut 


38 
38 
43 
35 
33 
38 
31 
49 
44 
37 
42 
29 
40 
33 
37 
38 
42 
32 
48 

17 
13 
15 

(8) 
18 

41 
14 
13 


Estimated 
net  gain 

$44,193 


3,250 
78,954 
4,355 
4,523 
6,241 
10,693 
30,309 


Net  additional 
revenue 


$27,224 
30,087 
19,648 
4,828 
58,532 
25,444 


2,119 
25,622 

82,227 

3,976 

66,580 

26,286 

74,411 

121,770 

194,530 

4,375 

19,879 


211,249 
5,250 
16,640 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  wUl  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  in  the  Umfacation  Bonus  is  tne 
primary  source  of  the  new  money. 

•  Denotes  basic  rate. 

t  Does  not  include  annex  of  Bonita. 
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IMPACT    OF    AB    2270    ON    COUNTY,    CITIES,    AND    SCHOOL    DISTRICTS-Continued 

Sutter  County 


IMPACT  ON  COUNTY  GOVERNMENT- 
IMPACT  ON  CITIES 

Live  Oak 

Yuba  City 


IMPACT  ON  SCHOOLS 

Elementary 

Brittan 

Franklin 

High  schools 

East  Nicolaus 

Sutter 

Unified 

Live  Oak 

Yuba  City 


Old  rate 


1.45 
1.66 


1.00 

.77 


t2.42 
t2.72 


New  rate 


1.06 
.82 


*1.65 
1.85 


dimakd  loss 

Estimated 

Estimated 

in  revenue 

nev)  revenue 

net  gain 

$136,016 

$309,252 

$173,236 

2,099 
41,276 

3,584 
61,809 

1,485 
20,533 

Tax  cut 

Percent  cut 

Net  additional 
revenue 

.46 

32 

46 

.76 

$7,854 

(.06) 

(6) 
(6) 

(.05) 

.77 
.87 

32 
32 

64,611 
68.130 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

t  Average  tax  rate  in  components  of  newly  unified  districts. 

Tehama  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $100,284  $170,502  $70,218 

IMPACT  ON  CITIES 

Corning 7,847  11,099  3,252 

Red  Bluff 19,965  25,823  5,858 

Tehama 102  128  26 

Net  additional 
Old  rale  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 
Elementary 

Corning.. 1.06  *.90  .16  15  $117,673 

Red  Bluff 1.50  *.90  .60  40  69,124 

High  Schools 

Corning 1.15  1.01  .14  12  

Red  Bluff 1.12  1.01  .11  10  

Unified 
LosMoIinos 2.68  1.87  .81  30  5,200 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  wiU  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 

Trinity  County 

Estimated  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT $26,565  $34,862  $8,297 


Net  additional 

Old  rate  New  rate  Tax  cut  Percent  cut  revenue 
IMPACT  ON  SCHOOLS 
Elementary 

Hay  Fork  Valley 1.40  *.90  .50  36  $26,723 

Mad  River 1.06  *.90  .16  15  14,678 

WeaverviUe 1.23  *.90  .33  27  37,323 

High  school 

Trinity 1.22  1.01  .21  17  .. 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 
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IMPACT    OF   AB   2270   ON   COUNTY,   CITIES,   AND  SCHOOL   DISTRICTS-Continued 

Tulare  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Diuuba 

Exeter 

Farmersville 

Lindsay _. 

Porterville 

Taiaie 

Visalia. 

Woodlake 


Esiimaled  loss 
in  revenue 


J558,328 


EaUmaled 
new  revenue 


$952,578 


Estimated 
net  gain 

$39-1,250 


10,740 

14,805 

4,065 

7,914 

12,067 

4,153 

1,989 

2,245 

256 

16,782 

24,401 

7.619 

38,477 

57,508 

19,031 

33,977 

49,113 

15,136 

57,470 

102,966 

45,498 

3,156 

4,513 

1,357 

IMPACT  ON  SCHOOLS 

Elementary 

Dinuba 

Earlimart 

Portemlle 

Tulare 

Woodlake 

High  schools 

Dinuba 

Porterville 

Tulare 

Unified 

Lindsay 

Visalia 


Old  rate 


1.64 
1.65 
1.94 
2.06 
1.43 

1.47 
2.06 
1.46 

2.96 
3.24 


A'ew  rate 


*.90 
*.90 

1.20 
1.88 
1.18 

1.86 
1.82 


Tax  cut 


.74 

.75 

1.04 

1.16 

.53 

.27 
.18 
.28 

1.10 
1.42 


A'f(  additional 
Percent  cut  revenue 


$74,656 
51,374 
79,801 
52,330 
66,774 


20,300 
115,850 


"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  in  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

'  Denotes  basic  rate. 


Tuolumne  County 


IMPACT  ON  COUNTY  GOVERNMENT 


IMPACT  ON  CITY 
Sonora 


IMPACT  ON  SCHOOLS 

Elementary 

Twain-Harte 

Summerville 

Sonora 

Poverty  Hill 

■Jamestown , 

Curtis  Creek 

Columbia 

Big  Oak  Flat 

High  schools 

Summerville 

Soiiora 


Estimated  loss 

Estimated 

Estimated 

in  revenue 

new  revenue 

net  gain 

$57,251 
5,463 

$112,638 
9,484 

$55,387 

4,021 

Net  additional 

Old  rale 

New  rate 

Tax  cut 

Percent  cut 

revenue 

1.26 
1.34 
1.38 
1.63 
1.54 
1.09 
.97 
1.36 

*.90 
».90 
*.90 
•.90 
*.90 
*.90 
1.01 
.95 

.36 
.44 
.48 
.73 
.64 
.19 
(.04) 
.41 

29 
33 
35 
45 

42 
17 
(4) 
30 

$6,591 
22,547 
23,526 
1,052 
15,415 
19,036 

1.65 
1.03 

1.54 
.98 

.11 
.05 

7 
5 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  svill  receive  to  compensate  for  losses 
in  property  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  mcrease  m  the  Umfacation  Bonus  is  tne 
primary  source  of  the  new  money. 

*  Denotes  basic  rate. 
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IMPACT   OF   AB   2270   ON   COUNTY,   CITIES,  AND   SCHOOL   DISTRICTS-Continued 

Ventura  County 


IMPACT  ON  COUNTY  GOVERNMENT- 
IMPACT  ON  CITIES 

Fillmore - 

Ojai 

Oxnard 

Port  Hueneme 

San  Buenaventura 

Santa  Paula 


IMPACT  ON  SCHOOLS 

Elementary 

Fillmore 

Hueneme 

Moorpark 

Nordhoff  Union 

Ocean  View 

Oxnard 

Pleasant  Valley 

Rio --- 

Santa  Paula 

Valley  Oaks 

High  schools 

Fillmore. 

Nordhoff --- 

Oxnard 

Santa  Paula 

Unified 

Simi  Valley 

Ventura 


Old  rate 


1.85 
1.72 
1.92 
2.11 
1.37 
1.96 
1.83 
1.78 
1.93 
1.86 

2.07 
1.44 
1.36 
1.31 

4.10 
2.62 


New  rate 


*.90 
*.90 
•.90 
•.90 

.99 
1.19 

.91 
*.90 
1.06 
*.90 

2.04 
1.10 
1.19 
1.17 


2.16 
2.27 


Estimated  loss 

Estimated 

Estimated 

tn  revenue 

new  revenue 

net  gain 

S387,079 

$1,750,307 

$1,363,228 

3,027 
6,640 
69,379 
3,645 
64,279 
23,906 

6,592 
12,801 
119,326 
9,640 
110,985 
39,964 

3,385 
6,161 
49,947 
5,995 
46,706 
16,058 

Net  additional 

te            Tax  cut 

Percent  cut 

revenue 

.95 

.82 

1.02 

1.21 

38 

51 
48 
53 
57 
27 
39 
50 
49 
45 
52 

$8,384 

316372 

29.968 

14.105 

77 

92 

.88 
87 

68,038 

.96 

115.969 

03 

1 
23 
13 
10 

34 

17 

14 

1.94 
.35 

47 
13 

119,860 
136.570 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  prSerty  to  revenue  dr^^^^^  in  rates  and  assessed  values.  An  increase  m  the  Unification  Bonus  is  the 

primary  source  of  the  new  money. 


Denotes  basic  rate. 


Yolo  County 


IMPACT  ON  COUNTY  GOVERNMENT. 

IMPACT  ON  CITIES 

Davis 

Winters. --- 

Woodland 


Estimated  loss 
in  revenue 


$195,725 


41.476 
4,673 
64,094 


Estimated 
neu)  revenue 


$483,140 


50,035 

6,249 

79,797 


Estimated 
net  gain 

$287,415 


8,559 

1,576 

15,703 


Net  additiotuxl 

Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 

Unified  30g  ^  gg  25  $38,390 

P^^^- 264  242  .22  8  5,020 

Esparto...   - ^-o*  ^-^  j  ^g  39  54,510 

_Kai-::::::::::::::::::::    *dl         l:'l         '-.tl 

"Net  additional  revenue"  is  money  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  propS^  tax  rcTn^^^  in  rates  and  assessed  values.  An  increase  ,n  the  Unification  Bonus  is  the 

primary  source  of  the  new  money. 

•  Composite  average  of  component  districts.  y  .  ■  . 

t  Excluding  annexation  of  West  Sacramento  elementary  districts. 


A  PROGRAM   OF  TAX  REFORM   FOR  CALIFORNIA  341 

IMPACT   OF   AB   2270   ON   COUNTY,  CITIES,  AND  SCHOOL   DISTRICTS-Continued 

Yuba  County 

Estimaled  loss  Estimated  Estimated 

in  revenue  new  revenue  net  gain 

IMPACT  ON  COUNTY  GOVERNMENT S102,216  $195,030  $92,814 

IMPACT  ON  CITIES  ^2  059  65,390  22,737 

teS::::::::::::::::::::::::::::::::::"--"--"---         915  1.217  302 

Net  additional 
Old  rate  New  rate  Tax  cut  Percent  cut  revenue 

IMPACT  ON  SCHOOLS 

^^^hTaSd .96  -.90  .00  6  $215,713 

^touand .93  '.75  .18  19  4.500 

^'Sfg.sville. t2.86  1.83  1.03  36  74.390 

"Net  additional  revenue"  is  monev  above  and  beyond  that  which  school  districts  will  receive  to  compensate  for  losses 
in  p^perty  tax  revenue  due  to  reductions  in  rates  and  assessed  values.  An  increase  m  the  Unification  Bonus  is  the 
primary  source  of  the  new  money. 

'  Denotes  basic  rate.  ■=..■.•  ^ 

t  Average  tax  rate  in  components  of  newly  unifaed  districts. 


Appendix  C 

IMPACT  OF  AB  2270  ON  AN   INDIVIDUAL  IN  THE 
STOCKTON   UNIFIED  SCHOOL  DISTRICT 

1. 

Salary  :  $6,000  per  year 
Married — two  children 
Smokes  one  pack  of  cigarettes  per  day 

Home:  $15,000 — assessed  at  $3,375   (22.5  percent)    with  personal  property  assessed 
at  $200. 

Decreases 

1.  Exemption  of  household  furnishings  from 
property  tax. 

2.  School  tax  rate  reduction  of  $1.45. 

Cot7iputation: 
Tax      on      present      assessed      value 

($3,575)    at  $10.18  rate $363.93 

Tax  on  new  assessed  value   ($3,375) 

at  $8.73  rate 294.63 


Increases 

Income  tax $10.00 

Cigarette  tax 18.25 

Sales  tax 19.00 

$47.25 


Property  Tax  Reduction $69.30 

Net  Effect  of  AB  2270 

Increase   -^ $47.25 

Decrease    69.30 


Net  Decrease $22.05 


2. 

Salary  :  $10,000  per  year 
Married — two  children 
Smokes  one  pack  of  cigarettes  per  day 

Home:  $22,500 — assessed  at  $5,062   (22.5  percent)   with  personal  property  assessed 
at  $300. 

Increases  Decreases 

Income  tax  — $38.00  1.  Exemption  of  household  furnishings  from 

Cigarette  tax 18.25  property  tax. 

Sales  tax 27.50  2.  School  tax  rate  reduction  of  $1.45. 


$83.75 


Computation: 
Tax    on    present    assessed    value    of 

$5,362  at  $10.18  rate $545.85 

Tax  on  new  assessed  value  of  $5,602 

at  $8.73  rate 441.91 


Property  Tax  Reduction $103.94 

Net  Effect  of  AB  2270 

Increase  of  tax ^ $83.75 

Decrease  of  tax 103.94 


Net  Deci-ease $20.19 
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3. 

Salary  :  $20,000 
Married — two  children 
Smokes  one  pack  of  cigarettes  a  day 

Home:  $40,000— assessed  at  $9,000   (22.5  percent)   with  personal  property  assessed 
at  $1,100. 

Increases  Decreases 

Income  tax $176.00  1.  Exemption    of    household    furniture    from 

Cigarette  tax   18.25  property  taxation. 

Sales  tax 45.00  2.  Reduction  of  school  tax  rate  of  $1.45. 

Computation: 
$239  25 

^       '  Tax      on      present      assessed      value 

($10,000)  at  $10.18  tax  rate $1,028.18 

Tax  on  new  assessed  value   ($9,000) 

at  $8.73  tax  rate 785.70 

Tax    Reduction    -^ $242.48 

Net  Effect  of  AB  2270 

Tax    Increases -~ ^o^o'^'c 

Tax  Reduction 242.4S 


Net  Reduction   — ?^-23 


IMPACT  OF  AB  2270  ON  A  SENIOR  CITIZEN  IN  THE 
STOCKTON  UNIFIED  SCHOOL  DISTRICT 

Retirement  Salary:  $200  per  month  ($2,400  per  year) 
Married — no  children  living  at  home 
Smokes  one  pack  of  cigarettes  per  day 

Home:  $15,000— assessed  at  $3,375   (22.5  percent)   with  personal  property  assessed 
at  $200. 

Increases  Decreases 

Income  tax $0.00  1.  Exemption  of  household  furnishings  from 

Cigarette  tax —     18.25  property  tax. 

Sales  tax 7.75  2.  School  tax  rate  reduction  of  $145. 

8.  Reimbursement  of  55  percent  of  property 

$26.00  tax  for  those  over  age  65  in  this  income 

group. 

Computation: 
Tax      on      present      assessed      value 

($3,575)   at  $10.18  rate $363.93 

Tax  on  new  assessed  value   ($3,375) 

at    $8.73    rate 294.63 

Tax  Reduction $69.30 

Reimbursement  of  55  percent  of  prop- 
erty tax  (55  percent  of  $294.63) 162.04 

Total  Tax  Reduction $231.34 

Net  Effect  of  AB  2270 
Increase  in  taxes 9^104 

Decrease  in  taxes 261.64: 


Net  Decrease 


)5.34 


Appendix  D 

AN  ANALYSIS  OF  THE   PETRIS-UNRUH   PROGRAM 
FOR   PROPERTY  TAX  REFORM 

By  Professor  AAalcolm  M.  Davisson  *  (as  presented  to  the  Spring  1965 

meeting  of  the  City  Managers'  Deportment  and  the  League  of  Cali- 
fornia Cities'  Committee  on  Revenue  and  Taxation) 

There  appears  to  be  general  agreement  that  property  tax  relief  and 
reform  are  among  the  most  important  fiscal  issues  facing  Califor- 
nia. The  only  question  is  how  this  is  to  be  accomplished.  The  mandatory 
25  percent  reduction  in  school  district  property  taxes  would  account 
for  more  than  half  of  the  proposed  property  tax  relief,  with  the  bene- 
fit accruing  to  all  property  owners  within  the  more  than  1,600  districts 
in  the  state.  Since  school  district  taxes  account  for  half  or  more  of  total 
tax  levies  in  most  counties,  this  would  appear  to  be  a  good  place  to 
begin  major  tax  reduction. 

Assessment  of  household  goods  has  long  been  a  dismal  failure  and 
19  states  have  abandoned  taxation  of  such  property.  Many  localities  in 
five  other  states  also  exempt  household  goods  under  provisions  per- 
mitting local  governments  to  choose  between  taxation  and  exemption. 
Xo  rational  defense  can  be  made  for  inclusion  of  household  goods  in 
the  ad  valorem  tax  base  and  exemption  would  relieve  assessors  of  what 
is  perhaps  their  greatest  headache  and  at  the  same  time  would  clear 
the  consciences  of  householders  who  cjuite  naturally  feel  that  they 
cannot  afford  to  cooperate  with  the  assessor  in  determining  a  value  for 
their  household  and  personal  possessions. 

Tax  relief  for  the  low-income  aged  is  certainly  entirely  defensible, 
and  the  procedure  contemplated  in  the  Petris  program  would  appear 
to  provide  relief  to  those  most  in  need  of  it  and  to  protect  against  abuse. 

Many  years  ago  California  abandoned  ad  valorem  taxation  of  intan- 
gibles except  for  solvent  credits  which  are  taxed  at  a  rate  of  one-tenth 
of  1  percent.  This  relic  of  the  tax  on  intangibles  is  an  oddity  today: 
the  rate  of  one-tenth  of  1  percent  is  uniform  throughout  the  state  and 
bears  no  relation  to  local  revenue  needs,  assessment  is  difficult,  and 
^-ield  is  small  ($5  million). 

The  largest  exemption  in  dollar  terms  is  business  inventories — $230 
million  of  local  tax  relief.  Several  arguments  are  advanced  in  support 
of  this  exemption : 

(1)  There  is  no  common  method  of  valuing  inventories  and  as  a 
result  of  nonuniformity  ineciuities  are  widespread.  It  is  frequently 
alleged  that  industrial  and  mercantile  inventories  are  assessed  at  a 
higher  percentage  of  actual  value  than  is  other  personal  property 
and  real  property,  and  there  is  some  evidence  that  this  is  the  case. 

(2)  Some  businesses  are  harder  hit  than  others  under  the  cur- 
rent practice  of  assessing  as  of  the  first  Monday  in  March.  The  use 

•  Professor  of  Economics,  University  of  California,  Berkeley,  and  consultant  to  the 
League  of  California  Cities 
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of  an  averaging  procedure  in  lieu  of  a  fixed  lien  date,  which  is  the 
practice  in  a  number  of  states,  has  not  met  with  anywhere  near 
unanimous  support  of  business  firms,  and  it  is  argued  that  provi- 
sion of  a  choice  between  averaging  and  a  fixed  lien  date  would  re- 
sult in  different  systems  and  compound  difficulties  of  adminis- 
tration and  enforcement.  Futher,  there  is  no  consistent  relation- 
ship among  firms  with  regard  to  the  ratio  between  the  ad  valorem 
tax  on  inventories  and  income  of  the  business. 

(3)  Exemption  of  inventories  would  improve  California's  busi- 
ness climate. 

Tax  reduction  through  exemption  of  inventories  would  doubtless 
be  welcomed  by  business  firms,  but  whether  it  can  be  justified  in  terms 
of  California's  tax  position  relative  to  other  industrial  states  is  an- 
other matter.  A  study  of  California's  tax  treatment  of  manufacturing 
industry  published  in  1961  by  the  Economic  Development  Agency 
compared  total  tax  burdens  of  firms  located  in  this  state  with  those  of 
firms  in  various  other  parts  of  the  country.  The  conclusion  was  this : 

"California  imposes  higher  than  average  tax  obligations  on 
manufacturing.  State  and  local  taxes  in  California  are  not,  how- 
ever, as  high  as  they  are  in  states  like  Michigan,  Wisconsin,  or 
Washington  .  .  ,  state  and  local  tax  costs  appear  to  run  around 
two  to  five  percent  of  total  costs  which  are  affected  by  geographi- 
cal location.  The  other  cost  factors  are  labor,  freight,  and  public 
utility  services.  For  many  industrial  activities,  this  amount  is 
significantly  less  than  utility  service  costs.  There  is  evidence  that 
the  lower  utility  costs  alone  in  California,  as  compared  to  most 
states,  can  offset  California's  somewhat  higher  tax  costs. 

The  fragmentary  evidence  suggests  that  tax  differentials — 
within  existing  ranges — are  largely  offset  by  other  cost  advan- 
tages in  the  state,  and  there  is  a  strong  probability  that  California, 
for  the  majority  of  industries,  affords  higher  than  average  profit 
potential.  It  does  not  appear  necessary,  or  even  desirable,  that 
California  make  tax  concessions  to  industrial  firms  to  'lure'  them 
to  locate  or  expand  their  activities  here. ' ' 

It  should  be  noted  that  this  study  applied  only  to  manufacturing 
industries.  Even  though  the  effect  of  taxes  on  business  location  is  prob- 
ably exaggerated,  the  fact  remains  that  this  is  a  powerful  argument 
that  must  be  reckoned  with. 

It  is  difficult,  if  not  impossible,  to  predict  in  advance  where  the  bene- 
fits of  tax  relief  to  business  firms  would  ultimately  accrue.  Those  who 
support  such  relief  frequently  argue  that  tax  reduction  would  by  the 
force  of  competition  be  reflected  in  lower  prices  of  goods  and  services 
and  thus  benefit  consumers.  But  whether  or  not  this  would  be  the 
case  depends  on  the  nature  of  the  market  in  which  the  seller  operates. 
About  all  that  one  can  say  is  that  the  benefits  of  tax  reduction  to  busi- 
ness firms  would  accrue  in  indeterminate  proportions  to  the  firms  in- 
volved and  to  those  who  buy  their  products  or  services. 

The  same  question  arises  in  connection  with  tax  relief  for  owners  of 
rental  property.  To  what  extent  would  tax  reduction  be  reflected  in 
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downward  revision  of  rents?  Here  again  the  nature  of  the  market  is 
the  controlling  factor  and  the  only  reasonable  answer  is  that  the  bene- 
fits of  tax  reduction  would  accrue  in  indeterminate  proportions  to 
owners  of  rental  property  and  their  tenants. 

Funds  in  the  amount  of  approximately  $1  billion  for  state  reim- 
bursement of  local  governments  for  property  tax  relief  and  for  the 
block  grants  and  for  state's  own  use  would  come  from  income,  sales, 
inheritance,  and  commodity  and  service  excise  taxes  in  these  propor- 
tions :  42  percent  from  taxes  on  incomes  of  individuals  and  banks  and 
corporations,  with  by  far  the  largest  share  from  individuals ;  35  percent 
from  the  sales  tax;  13  percent  from  taxation  of  cigarettes  and  tobacco 
products;  8  percent  from  a  gross  receipts  tax  on  public  utilities  (gas, 
electricity,  and  telephone)  ;  and  1  percent  from  the  inheritance  tax. 

Compared  with  other  states  using  the  personal  income  tax,  California 
now  makes  relatively  light  use  of  this  source  of  revenue,  our  exemp- 
tions tending  to  be  higher  and  our  rate  struture  lower  than  elsewhere. 
This  fiscal  year,  1964-65,  California  will  receive  about  13  percent  of 
its  total  tax  revenue  from  the  personal  income  tax  compared  with  more 
than  40  percent  in  New  York  and  about  one-third  in  Massachusetts  and 
Wisconsin.  Our  personal  exemptions  are  $1,500  for  a  single  taxpayer, 
$3,000  for  a  married  taxpayer,  and  $600  for  each  dependent  compared 
with  $600  per  person  in  New  York.  Our  rate  range  is  from  1  to  7 
percent  compared  with  2  to  10  percent  in  New  York  and  Wisconsin. 

The  personal  income  tax  has  several  advantages  over  the  sales  tax, 
even  one  such  as  ours  with  foodstuffs  and  services  exempt.  If  it  is  ac- 
cepted that  some  minimum  amount  of  income,  increasing  with  the 
number  of  dependents  the  taxpayer  has  to  support,  should  be  exempted 
from  tax  burden,  such  exemptions  are  readily  incorporated  in  the  in- 
come tax  structure.  Any  attempt  to  make  allowance  for  minimum  living 
expenses  under  the  sales  tax,  however,  is  necessarily  both  imprecise 
and  inefficient. 

With  regard  to  establishing  an  equitable  set  of  tax  rates  for  different 
individuals  and  families,  income  taxation  is  much  more  precise  thain 
sales  taxation.  Under  the  income  tax,  rates  can  be  made  to  vary  in  any 
fashion  that  is  desired.  Under  the  sales  tax,  however,  a  precise  result 
can  be  obtained  only  by  using  a  perfectly  general  tax  with  a  single 
rate.  As  soon  as  some  commodities  are  exempted,  or  some  taxed  at 
higher  rates  than  others,  the  effective  burdens  imposed  on  different 
people  become  uncontrollable.  What  emerges  is  a  highly  irregular  and 
haphazard  tax  rate  structure. 

Finally,  the  income  tax  tends  to  be  more  sensitive  to  increase  in  per- 
sonal income  than  the  sales  tax.  That  the  California  sales  tax  is  not 
more  responsive  to  increase  in  personal  income  appears  to  be  largely 
attributed  to  its  exclusion  of  personal  services. 

It  is  difficult  to  determine  with  precision  how  any  given  county, 
city  or  school  district  would  come  out  under  the  tax  revision  program, 
but  Assemblyman  Petris  states  that  local  governments  would  be  "more 
than  completely  compensated  for  any  loss  in  revenue. ' ' 

Neither  is  it  possible  to  determine  with  precision  how  any  individual 
taxpayer  would  come  out.  At  a  press  conference  Assemblyman  Petris 
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estimated  that  if  the  full  program  were  enacted,  a  family  of  four  with 
a  $6,000  annual  income  and  a  $15,000  home  would  realize  a  net  tax  cut 
of  $21.32  a  year.  The  same  family  with  a  $10,000  income  would  pay 
$15.50  less  in  state  and  local  taxes  under  the  overall  program.  There 
are  several  variables  that  make  extremely  difficult  the  job  of  estimating 
tax  saving  and  determining  the  cut-off  point  where  taxes  would  begin  to 
rise — e.g.  What  is  the  level  of  assessment  for  ad  valorem  taxation?  To 
what  income  tax  deductions  is  the  individual  entitled?  Is  he  a  smoker? 
Does  he  lease  equipment?  Will  he  benefit  from  lower  prices  of  goods 
and  serAaces  resulting  from  tax  reduction  for  business  firms  ?  What  will 
be  the  ultimate  incidence  of  the  gross  receipts  tax  on  public  utilities? 
Notwithstanding  these  difficulties,  it  seems  clear  that  net  tax  reduc- 
tions would  go  to  those  most  in  need  of  it  and  that  the  shift  from  prop- 
erty taxes  to  other  sources  of  tax  revenue  is,  in  varying  degrees,  a  move 
in  the  direction  of  a  more  equitable  overall  tax  structure. 


Appendix  E 

EXPLANATION  OF  THE  SCHOOL  FINANCE 

AMENDMENTS  WHICH  THE  AUTHOR  PLANNED  TO 

INSERT  IN  THE  BILL 

1.  Change  in  Section  526  of  the  hill  as  amended  May  17,  1965. 
This  is  the  tax-cutting  section  of  the  bill.  In  order  to  make  clear  the 

Legislature's  intent  in  cutting  school  tax  rates,  the  section  was  rewrit- 
ten to  require  that  actual  school  district  tax  rates  be  reduced  by  the 
amount  of  the  new  state  aid  received  under  AB  2270,  less  any  amount 
received  on  account  of  pupil  growth,  and  less  amounts  received  as  uni- 
fication bonus.  This  wording  would  have  insured  massive  reduction  in 
school  property  taxes. 

2.  Changes  in  various  sections  of  the  hill  relating  to  adidt  education. 
The  intent  of  AB  2270  was  to  provide  the  regular  foundation  pro- 
gram for  adults  in  junior  colleges  in  regular  graded  classes.  The  May 
17  bill  inadvertently  increased  to  $600  the  program  for  all  adults  in 
junior  colleges.  Amendments  were  prepared  to  limit  this  increase  to 
adult  junior  college  students  in  regular  graded  classes. 

3.  Override  Tax  for  Capital  Outlay. 

Th6  original  intent  of  the  bill  was  to  encourage  pay-as-you-go  capi- 
tal construction  in  school  districts  by  authorizing  a  permissive  over- 
ride tax  for  this  purpose.  It  was  determined  later  that  such  an  author- 
ization might  weaken  the  tax  relief  required  by  the  bill.  Consequently, 
the  tax  authority  for  such  capital  construction  was  reduced  from  $0.25 
in  nonunified,  and  $0.50  in  unified  districts,  to  $0.15  and  $0.30,  respec- 
tively and  it  was  limited  to  districts  not  on  the  State  School  Building 
Aid  Program.  This  would  force  all  districts  on  the  program  to  make  a 
choice  of  financing  capital  outlay  either  on  a  pay-as-you-go  basis  or  on 
a  state  loan  basis. 
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LOS  ANGELES  CITY  SCHOOL  DISTRICTS 

STATEMENT  REGARDING  ASSEMBLY  BILL  2270 

Prepared  by  Richard  H.  Lawrence 

Legislative  Coordinator 
Los  Angeles  City  School  Districts 

Assembly  Bill  2270  merits  the  support  of  the  State  Legislature  be- 
cause it  is  the  only  measure  introduced  in  recent  years  which  recog- 
nizes the  fact  that  the  greatest  mass  migration  in  recorded  history  has 
so  drastically  changed  the  social  and  economic  structure  of  California 
that  there  is  urgent  need  for  changes  in  fiscal  policy  that  will  result 
in  more  equitable  and  adequate  financing  of  public  services  that  are 
properly  the  responsibility  of  state  government. 

In  the  important  area  of  school  finance,  Assembly  Bill  2270  offers  a 
more  realistic  approach  to  the  problem  of  state  versus  local  support 
than  has  ever  been  proposed  in  previous  legislation.  This  bill  recog- 
nizes the  urgent  need  for  relief  to  local  property  taxpayers  for  the  sup- 
port of  the  public  schools  by  establishing  foundation  program  support 
levels  which  more  closely  reflect  actual  operating  costs,  and  by  establish- 
ing safeguards  against  unreasonable  increases  in  local  tax  rates  for 
school  purposes.  At  the  same  time,  it  provides  sufficient  flexibility  to 
permit  local  school  districts  to  cope  with  problems  of  growth,  or  to 
enrich  their  educational  programs  to  the  extent  desired  by  the  citizens 
of  a  particular  community. 

The  most  significant  fact  about  Assembly  Bill  2270  is  that  it  makes 
intelligent  use  of  information  gathered  by  the  Legislature  over  a  period 
of  several  years  concerning  California's  economy,  the  nature  of  its 
wealth,  and  the  manner  in  which  it  is  distributed.  The  application  of 
this  knowledge  is  reflected  in  those  sections  of  the  bill  which  seek  to 
ease  the  unequal  burden  presently  being  borne  by  the  property  tax- 
payers for  the  support  of  local  government  as  well  as  schools.  It  is  also 
reflected  in  proposals  that  wiU  bring  more  revenue  to  the  state  in  the 
form  of  taxes  paid  by  individuals  who  in  the  past  have  enjoyed  the 
benefits  of  educational  and  governmental  services  without  paying  their 
fair  share  of  the  cost  of  such  services. 

Assembly  Bill  2270  has  received  the  endorsement  of  educators  famil- 
iar with  California's  fiscal  needs  because  it  offers  the  most  promising 
solution  yet  proposed  to  the  pressing  problem  of  providing  adequate 
financing  for  the  public  schools  of  this  state. 
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California  Association  of  School  Administrators 

Burlingame,  May  20, 1965 
The  Honorable  Nicholas  Petris 
State  Capitol,  Sacramento 

Ke :  AB  2270 
Dear  Assemblyman  Petris : 

It  is  our  pleasure  to  inform  you  that  the  Cooperative  Finance  Com- 
mittee representing  CAS  A,  CASS  A,  CESAA,  CJCA,  CAPSBO  unani- 
mously recommended  to  their  respective  association  full  support  of  AB 
2270.  Subsequently  the  Joint  Legislative  Committee  representing  all  of 
the  above  associations  except  C JCA  took  similar  action. 

For  your  information,  we  include  the  motion  approved  by  the  Co- 
operative Finance  Committee  together  with  some  related  comments. 

Motion:  MSC  that  the  Cooperative  Finance  Committee  recommend 
to  their  respective  associations  that  they  render  strong  sup- 
port to  the  Petris-Unruh  bill,  AB  2270,  and  that  we  give  a 
major  portion  of  our  time  and  effort  to  implementation  and 
statewide  publicity  to  this  bill. 

The  comments  were  as  follows : 

1.  This  proposal  is  forward  looking  and  establishes  a  new  basis  for 
the  support  of  public  education  which  we  consider  to  be  sound. 

2.  The  foundation  program  established  is  approximately  the  same 
as  current  costs  of  public  education  at  the  elementary  level  and 
improves  the  situation  at  the  secondary  level. 

3.  It  will  reduce  the  difference  in  the  relative  ability  of  districts  to 
support  an  adequate  educational  program  and  includes  more  dis- 
tricts within  the  equalization  program. 

4.  It  results  in  substantial  property  tax  relief,  and  at  the  same  time 
provides  for  much  needed  increase  in  public  school  support. 

5.  In  repealing  most  of  the  permissive  override  taxes,  it  eliminates 
the  "cookie  jar"  approach  in  school  finances,  freeing  the  local 
district  to  utilize  financial  resources  as  needed. 

6.  It  is  very  beneficial  in  potential  long  term  effects  in  establishing 
a  new  pattern  of  support  in  which  the  state  obviously  recog- 
nizes the  necessity  and  responsibility  for  assuming  a  greater  pro- 
portion of  the  support  of  public  education. 

Thank  you  very  much,  Mr.  Petris,  for  your  part  and  that  of  the 
Revenue  and  Taxation  Committee  of  the  Assembly  and  all  others  con- 
cerned for  the  development  of  and  presentation  of  AB  2270. 

Sincerely  yours, 

J.  H.  Corson 
Executive  Secretary 
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League  of  Women  Voters  of  California,  Inc. 

San  Francisco,  May  11, 1965 
Honorable  Jesse  M.  Unruh 
State  Capitol,  Sacramento 

Dear  Mr.  Unruli : 

Re :  AB  2270 ;  The  League  of  Women  Voters  of  California  supports 
the  school  finance  provisions  incorporated  in  AB  2270. 

We  cannot  comment  on  the  equity  of  specific  tax  measures  included 
in  the  proposal  because  we  do  not  have  a  state  finance  position  which 
would  authorize  us  to  take  a  stand ;  however  our  members  are  cognizant 
of  the  need  for  adequate  revenues  to  provide  a  public  school  system  of 
high  standards.  We  believe  a  strong,  well-financed  public  school  system 
is  essential  to  the  maintenance  of  our  American  way  of  life. 

In  recent  years,  the  League  has  been  particularly  concerned  with  the 
need  for  better  financing  of  our  schools.  We  have  been  aware  that  the 
costs  of  education  have  increased  greatly  and  the  local  property  tax- 
payers have  had  to  bear  a  large  share  of  this  increased  cost.  The  great 
inequalities  in  educational  opportunity  among  the  districts  of  the  state 
as  measured  by  money  spent  per  pupil,  and  the  inequities  in  local  tax 
effort  required  to  provide  a  given  level  of  support,  have  also  been  of 
concern  to  our  members. 

We  believe  strongly  that  the  State  of  California  has  the  responsibility 
for  insuring  an  adequate  educational  opportunity  for  children,  and  the 
state  should  use  its  broader  taxing  powers  to  equalize  the  great  varia- 
tion in  what  local  districts  can  equitably  contribute  to  the  education  of 
their  own  pupils.  It  was,  therefore,  distressing  to  us  to  realize  that,  in 
spite  of  the  increases  voted  by  the  Legislature  in  1964,  the  foundation 
guarantees  still  fell  far  short  of  the  actual  amounts  being  spent — so  far 
short  that  it  was  clear  they  could  not  meet  anyone's  criteria  of  what 
is  needed  to  provide  an  adequate  education. 

It  is  our  opinion  that  the  changes  in  the  Education  Code  included  in 
AB  2270  will  provide  more  adequate  support  for  our  public  school  sys- 
tem ;  will  provide  much  greater  equalization  of  educational  opportunity 
for  pupils  through  the  state ;  and  will  assure  that  the  state  will  assume 
a  larger  share  of  public  school  costs.  The  League  of  Women  Voters  en- 
thusiastically supports  all  of  these  aims. 

The  elimination  of  the  special  purpose  tax  rates  ^vill,  we  feel,  be 
helpful  to  local  boards  of  education  as  well  as  to  citizens  by  simpli- 
fying school  finance  procedures  and  by  allowing  local  school  budgets 
to  reflect  more  clearly  the  needs  of  the  community. 
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We  note  that  AB  2270,  as  introduced,  would  eliminate  the  possi- 
bility of  increasing  the  new  maximum  tax  rates  by  vote  of  the  people. 
Since  we  are  convinced  that  one  of  the  strengths  of  our  public  school 
system  is  in  having  its  roots  deep  in  individual  communities,  we  be- 
lieve that  local  citizens  should  always  have  the  right  to  increase  the 
local  tax  rate  in  order  to  provide  improvements  which  they  believe 
important.  We  urge  that  this  bill  be  amended  to  conform  to  the  stated 
intent  of  the  authors,  that  local  tax  maximums  can  be  raised  by  vote  of 
the  citizens. 

The  League  of  Women  Voters  is  convinced  that  the  problems  of 
public  school  finance  in  California  can  be  solved  only  by  a  very  large 
increase  in  the  State  School  Fund  such  as  proposed  in  AB  2270.  We 
know  that  such  an  increase  is  impossible  without  additional  state  reve- 
nues, and  we,  therefore,  are  very  pleased  to  have  these  improvements 
in  school  finance  offered  in  connection  with  a  plan  for  providing  the 
necessary  revenue  for  the  state. 


Very  truly  yours, 


Mrs.  Russell  Stockwell,  President 


^ 
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State  of  California,  Office  of  Legislative  Counsel 

Sacramento,  April  27, 1965 
Hon.  Nicholas  C.  Petris 
Assembly  Chamber 

SALES  AND  USE  TAXES— NO.  16822 
Dear  Mr.  Petris : 

QUESTION   NO.    1 

Are  the  provisions  in  Assembly  Bill  No.  2270,  as  introduced,  relating 
to  a  credit  against  state  sales  and  use  taxes  for  such  taxes  imposed  by- 
local  government,  constitutional  ? 

OPINION   NO.    1 

In  our  opinion,  the  courts  would  uphold  these  provisions. 

ANALYSIS   NO.    1 

Assembly  Bill  No.  2270,  as  introduced,  proposes  to  amend  Sections 
6051  and  6201  of  the  Eevenue  and  Taxation  Code  to  increase  state  sales 
and  use  taxes  from  3  to  5  percent,  effective  April  1,  1966.  It  would 
also  add  Sections  6051.5  and  6201.5  to  the  same  code  to  allow  a  credit 
for  sales  and  use  taxes  imposed  by  local  government  in  accordance  with 
the  provisions  of  the  Bradley-Burns  Uniform  Local  Sales  and  Use  Tax 
Law,  which  is  set  forth  in  Part  1.5  (commencing  with  Section  7200)  of 
Division  2  of  the  Revenue  and  Taxation  Code.  The  bill  also  author- 
izes counties  to  increase  county  sales  and  use  taxes  from  1  percent  to 
1.08  percent,  effective  the  same  date,  but  a  county  would  be  obliged 
to  allow  a  credit  against  the  1  percent  sales  and  use  tax  imposed  by  a 
city  within  the  county  (Sec.  7202,  R.  &  T.C.). 

We  find  two  possible  constitutional  issues  with  respect  to  these  par- 
ticular provisions  of  the  bill.  First,  the  theory  could  be  advanced  that 
the  state  has  made  an  invalid  classification  in  imposing  a  sales  and 
use  tax  of  5  percent  in  some  areas  of  the  state,  while  granting  a  credit 
against  a  portion  of  such  tax  in  others.  Second,  it  might  be  argued 
that  the  Legislature  is  attempting  to  impose  a  state  tax  for  local 
purposes  in  violation  of  Section  12  of  Article  XI  of  the  Constitution 
of  the  State  of  California. 

While  we  believe  neither  objection  is  valid  with  respect  to  these 
provisions  of  the  bill,  the  two  issues  will  be  discussed  in  turn. 

The  poM^er  of  the  Legislature  to  make  classifications  for  the  pur- 
pose of  taxation  is  very  broad.  In  making  such  classifications  a  sound 
discretion  is  accorded  the  Legislature.  Every  reasonable  presumption 
in  support  of  a  classification  will  be  indulged  in  and  if  the  classification 
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can  be  reconciled  on  any  reasonable  and  natural  theory  it  will  be  up- 
held {Both  Drug,  Inc.  v.  Johnson  (1936),  13  Cal.  App.  2d  720,  733). 

In  our  opinion,  a  distinction  between  those  who  pay  a  local  tax  on 
the  same  privilege  and  those  who  do  not  would  be  upheld  as  reason- 
able. The  Supreme  Court  of  the  United  States  has  stated  that  "Dupli- 
cated taxes,  or  burdens  that  approach  them  are  recognized  hardships 
that  government,  state  or  national,  may  properly  avoid"  {Charles 
C.  Steward  Machine  Co.  v.  Davis  (1937),  301  U.S.  548,  589,  81  L.  Ed. 
1279,  1292).  Provisions  of  law  which  allow  taxpayers  who  have  paid 
a  tax  to  one  governmental  body  to  credit  such  payment  against  a 
similar  tax  imposed  by  another  governmental  body  have  been  upheld 
{Steward  Machine  Co.  v.  Davis,  supra,  relating  to  social  security; 
State  of  Florida  v.  Mellon  (1927),  273  U.S.  12,  71  L.  Ed.  511, 
relating  to  death  taxes;  Gillum  v.  Johnson  (1936),  7  Cal.  2d  744,  re- 
lating to  social  security) . 

Moreover,  we  note  that  the  Bradley-Burns  Uniform  Local  Sales 
and  Use  Tax  Law  has  been  operative  since  April  1,  1956  (Sec.  2,  Ch. 
1311,  Stats.  1955),  and  has  contained  a  provision  providing  for  a 
credit  against  county  sales  and  use  taxes  for  such  taxes  paid  to  a  city 
since  that  time  (Sec.  7202,  R.  &  T.C.).  Although  the  validity  of  this 
credit  provision  was  not  called  in  question,  apportionment  of  funds 
under  this  law  was  in  issue  in  City  of  Commerce  v.  State  Board  of 
Equalization  (1962),  205  Cal.  App.  2d  387,  and  the  court  gave  no  in- 
dication that  it  deemed  the  law  invalid. 

Therefore,  it  is  our  opinion  that  the  crediting  of  local  sales  and 
use  taxes  against  such  taxes  imposed  by  the  state  would  be  upheld  by 
the  courts  against  an  attack  on  the  ground  that  such  procedure 
amounted  to  an  invalid  classification. 

With  respect  to  the  second  possible  objection  to  this  bill  on  the 
basis  that  its  credit  provisous  amount  to  the  imposition  of  a  state 
tax  for  local  purposes,  Section  12  of  Article  XI  of  the  State  Con- 
stitution provides,  in  part : 

"Sec.  12.  Except  as  otherwise  provided  in  this  Constitution, 
the  Legislature  shall  have  no  power  to  impose  the  taxes  upon 
counties,  cities,  towns  or  other  public  or  municipal  corporations, 
or  upon  the  inhabitants  or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes,  but  may,  by  general  laws,  vest 
in  the  corporate  authorities  thereof  the  power  to  assess  and  collect 
taxes  for  such  purposes.  ..." 

By  general  law,  the  Legislature  has  already  authorized  counties  and 
cities  to  impose  sales  and  use  taxes  (Sees,  7202,  7203,  R.  &  T.C. ;  See. 
37101,  Gov.  C).  These  local  taxes  have  operated  in  conjunction  with 
state  taxes  imposed  on  the  same  privileges  for  many  years.  We  know 
of  no  reason  why  a  state  tax  for  state  purposes  would  take  on  the 
character  of  a  state  tax  imposed  for  local  purposes  merely  because  a 
credit  for  taxes  imposed  by  local  agencies  would  be  allowed  as  a  credit 
against  the  state  tax.  Therefore,  it  is  our  opinion  that  the  provisions 
in  Assembly  Bill  No.  2270  relating  to  a  credit  against  state  taxes 
would  be  upheld  against  an  attack  based  upon  Section  12  of  Article 
XI  of  the  State  Constitution. 
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QUESTION   NO.  2 

Are  the  provisions  in  Assembly  Bill  No.  2270  constitutional  as  they 
pertain  to  allocating  a  portion  of  state  revenue  derived  under  the  Sales 
and  Use  Tax  Law  to  cities  and  cities  and  counties  ? 

OPINION   NO.   2 

If  the  money  allocated  were  used  for  state  purposes,  it  is  our 
opinion  that  the  eoiirts  would  uphold  these  provisions  in  the  bill. 

ANALYSIS   NO.   2 

This  bill  would  amend  Section  7102  of,  and  add  Section  7103  to, 
the  Revenue  and  Taxation  Code  to  provide  for  the  following  distri- 
butions of  money  from  the  Retail  Sales  Tax  Fund : 

"7102.  The  money  in  the  fund  ehnll,  ^q^os  e^^e^  ei  ^he  ^e«- 
trollcf,  be  drawn  ^the^^l^e^  le^  refunds  under  this  part  e^^  be  trans- 
ferred ie  %he  General  $%«4  ©I  the  Stctte  Retail  Sales  Tax  Fund 
shall  he  distributed  as  follows: 

'' (a)  The  money  in  the  fund  shall,  upon  order  of  the  Controller, 
he  draivn  therefrom  for  refunds  under  this  part. 

"(h)  That  sum  of  money  collected,  and  deposited  in  the  fund 
which  is  equal  to  seventeen  hundredths  of  one  percent  (.17%)  of 
the  measure  of  the  taxes  collected  under  this  part  shall,  upon  order 
of  the  Controller,  he  transferred  to  the  City  Property  Tax  Be- 
lief Fund,  which  fund  is  herehy  created. 

"(c)  The  money  remaining  in  the  Retail  Sales  Tax  Fund  shall, 
upon  order  of  the  Controller,  he  transferred  to  the  General  Fund 
of  the  state.'' 

"7103.  The  money  in  the  City  Property  Tax  Relief  Fund  shall, 
upon  order  of  the  Controller,  be  paid  quarterly  to  each  of  the  cities 
and  cities  and  counties  of  this  state  in  the  proportion  that  the 
taxes  levied  against  locally  assessed  personal  property  by  each  such 
city  and  city  and  county  in  the  tax  year  1963-1964  bears  to  the 
sum  of  the  taxes  levied  against  locally  assessed  personal  property 
during  that  time  by  all  the  cities  and  cities  and  counties  in  this 
state.  This  proportion  shall  be  determined  by  the  board." 

With  respect  to  this  proposal,  Section  12  of  Article  XI,  as  noted 
earlier,  denies  power  to  the  Legislature  to  impose  state  taxes  for  local 
purposes. 

Two  cases  are  of  interest  in  construing  the  above  constitutional  pro- 
vision. In  City  of  Los  Angeles  v.  Riley  (1936),  6  Cal.  2d  621,  the  court 
was  concerned  with  the  validity  of  the  Motor  Vehicle  License  Fee  Act 
(Ch.  362,  Stats.  1935;  see  now  Pt.  5  (commencing  with  Sec.  10701), 
Div.  2,  R.  &  T.C.).  The  act,  among  other  things,  imposed  an  annual  li- 
cense fee  on  vehicles  at  the  rate  of  If  percent  of  a  vehicle's  market 
value  and  specified  that  the  revenue  derived  from  such  fees  would  be 
deposited  in  the  State  Treasury  to  the  credit  of  the  Motor  Vehicle 
License  Fee  Fund.  After  payment  of  certain  costs  of  administration, 
subdivision  (b)  of  Section  9  of  the  act  appropriated  25  percent  of  the 
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money  remaining  in  the  fund  to  be  paid  to  cities  and  cities  and  counties 
to  be  used  for  the  following  purposes : 

".  .  .  The  moneys  so  paid  shall  be  expended  by  the  cities  and 
cities  and  counties  for  law  enforcement  and  the  regulation  and 
control  and  fire  protection  of  highway  traffic. ' ' 

After  pointing  out  that  the  Legislature  was  prohibited  by  Sectiou 
12  of  Article  XI  from  imposing  a  state  tax  for  local  purposes,  the  court 
went  on  to  say,  commencing  on  page  623  and  with  citations  omitted: 

''What  constitutes  a  local  and  what  a  state  purpose  is  a  ques- 
tion not  always  free  from  doubt.  There  are  some  functions  per- 
formed by  cities  that  are  both  local  and  state  in  nature.  The  con- 
stitutional provision  above  quoted  does  not  prohibit  state  taxation 
for  a  state  purpose,  even  though,  under  some  circumstances,  the 
purpose  could  also  be  local.  To  some  extent  the  spheres  of  opera- 
tion of  the  two  overlap.  In  the  present  case,  the  purposes  designated 
in  the  state  are  'law  enforcement  and  the  regulation  and  control 
and  fire  protection  of  highway  traffic'  There  cannot  be  any  reason- 
able doubt  but  that  those  purposes  are  state  in  character,  within 
the  meaning  of  the  above  constitutional  provision." 

In  addition  to  the  foregoing,  subdivision  (c)  of  Section  9  of  the 
Motor  Vehicle  License  Fee  Act  of  1935  also  allocated  a  portion  of  the 
moneys  in  the  Motor  Vehicle  License  Fee  Fund  to  counties  and  cities 
and  counties  but,  in  this  case,  did  not  specify  for  what  purposes  the 
money  was  to  be  used.  On  the  same  date  that  it  upheld  the  allocation 
of  state  money  to  cities  to  be  used  for  state  purposes,  the  California 
Supreme  Court  upheld  the  allocation  to  counties  in  County  of  Los 
Angeles  v.  Biley  (1936),  6  Cal.  2d  625. 

In  this  latter  case,  after  pointing  out  in  some  detail  the  different  re- 
lationship between  the  state  and  counties,  as  opposed  to  the  relation- 
ship between  the  state  and  municipal  corporations,  since  counties  are 
political  subdivisions  of  the  state  for  purposes  of  government,  the  court  ■ 
stated,  on  page  628  : 

"Keeping  the  above  discus.sion  eoncernino'  the  nature  of  counties 
in  mind,  we  have  in  the  instant  case  a  statute  general  in  its  terms, 
appropriating  money  to  counties  from  a  fund  collected  by  a  general 
state  tax  already  held  to  be  valid,  without  expressly  limiting  its 
use.  As  already  pointed  out.  the  state  could  levy  a  general  tax 
and  appropriate  the  sums  collected  in  whole  or  in  part  to  the 
counties  to  assist  them  in  performing  their  many  state  functions. 
The  Constitution  prohibits  a  tax  for  local  purposes.  Tender  such 
circumstances,  may  it  not  be  presumed  that  the  Legislature  had  in 
mind  in  pas.sing  section  9(c)  the  provisions  of  article  XI,  Sectiou 
12?  Must  we  not,  in  interpreting  section  9(e),  read  into  it  the  limi- 
tations found  in  the  constitutional  provision?  We  think  that  the 
answers  to  these  questions  is  clear.  We  are  of  the  opinion  that, 
properly  interpreted,  section  9(c)  appropriates  the  moneys  therein 
mentioned  to  the  counties,  as  limited  by  article  XI,  section  12,  i.e., 
for  state  purposes, ' ' 
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As  will  be  noted,  both  of  the  Riley  eases  were  eoneerned  with  applica- 
tion of  Section  12  of  Article  XI  of  the  State  Constitution,  as  it  relates 
to  the  imposition  of  state  taxes  for  local  purposes.  As  far  as  the  cities 
were  concerned,  the  court  held  that  the  specified  purposes  for  which 
moneys  from  the  Motor  Vehicle  License  Fee  Fund  could  be  used  con- 
stituted state  purposes.  As  for  the  counties,  the  court  implied  that  such 
money  would  be  used  for  state  purposes,  even  though  the  statute  was 
silent  with  respect  to  the  purposes  for  which  the  money  could  be  used. 
However,  in  reaching  this  latter  conclusion,  the  court  placed  certain 
emphasis  on  the  special  relationship  of  the  state  to  counties,  as  opposed 
to  the  state's  relationship  to  municipal  corporations. 

We  have  found  no  case  specifically  holding  that  a  state  purpose  would 
be  implied  when  revenues  derived  from  a  state  tax  are  allocated  to 
cities  with  no  specific  directions  as  to  the  uses  for  which  the  money  is 
intended.  However,  it  is  our  opinion  that  the  same  result  would  be 
reached  by  the  courts  as  was  reached  by  the  court  in  the  second 
Riley  case,  i.e.,  that  the  money  could  only  be  used  for  state  purposes 
and  that  such  a  limitation  would  be  read  into  the  statute. 

In  the  context  presently  under  discussion.  Section  12  of  Article  XI 
is  allied  to  Section  31  of  Article  IV,  which  provides,  in  part: 

"Sec.  31.  The  Legislature  shall  have  no  power  ...  to  make 
any  gift  or  authorize  the  making  of  any  gift,  of  any  public  money 
or  thing  of  value  to  any  individual,  municipal  or  other  corpora- 
tion whatever.  ..." 

As  is  the  case  with  the  imposition  of  state  taxes  for  use  by  local 
government,  the  courts  have  held  that  the  provisions  of  Section  31  of 
Article  IV  are  not  violated  by  the  expenditure  of  public  funds  for  a 
state  purpose,  even  though  local  purposes  might  also  be  served  thereby 
(City  of  Los  Angeles  v.  Post  War  PuUic  Works  Review  Board  (1945), 
26Cal.'2dl01,  li4). 

On  this  ground,  it  is  our  opinion  that  the  provisions  in  Assembly 
Bill  No.  2270,  as  introduced,  pertaining  to  an  allocation  of  state  revenue 
derived  under  the  Sales  and  Use  Tax  Law  to  cities  and  cities  and  coun- 
ties would  be  deemed  to  be  constitutional  by  the  courts,  so  long  as  the 
allocations  were  used  for  state  purposes.  We  believe  the  courts  would 
read  this  limitation  into  Section  7103,  which  the  bill  proposes  to  add 
to  the  Revenue  and  Taxation  Code. 

Very  truly  yours, 

George  H.  Murphy 
Legislative  Counsel 

By  Russell  L.  Sparling 
Deputy  Legislative  Counsel 
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State  of  Califorxia,  Office  of  Legislatrt;  Counsel 

Sacramento,  April  28,  1965 
Hox.  Nicholas  Petris 
Assembly  Chamber 

SENIOR  CITIZENS  PROPERTY  TAX  REIMBURSEMENT-NO.   16792 
Dear  Mr.  Petris : 

QUESTION 

Is  the  Unruli-Petris  Senior  Citizens  Property  Tax  Reimbursement 
Act,  as  contained  in  Assembly  Bill  No.  2270,  as  introduced  at  the  1965 
Regular  Session,  constitutional? 

OPINION 

We  are  una-ware  of  any  case  in  which  the  courts  have  considered  the 
questions  raised  by  this  proposal.  However,  if  satisfactory  evidence 
could  be  produced  to  show  that,  on  the  whole,  persons  65  years  of  age 
or  older  who  are  paying  property  taxes  on  their  principal  personal 
residences  and  who  have  annual  incomes  of  not  more  than  $3,500  were 
in  need  of  such  assistance,  it  is  our  opinion  that  the  courts  would  up- 
hold the  act. 

ANALYSIS 

Assembly  Bill  No.  2270,  as  introduced,  proposes,  among  other  things, 
to  add  Chapter  25  (commencing  with  Section  19501)  to  Part  10  of  Di- 
vision 2  of  the  Revenue  and  Taxation  Code.*  This  chapter  would  es- 
tablish a  procedure,  whereby  state  funds  could  be  allocated  to  persons 
65  years  of  age  or  older  in  accordance  with  a  formula  computed  on  the 
basis  of  such  a  person's  income  and  the  amount  of  property  tax  paid 
(see  Sees.  19504,  19521).  Income  for  purposes  of  obtaining  such  an 
allocation  is  defined  as  follows : 

'"19502.  'Income'  shall  mean  all  income  of  the  claimant  and 
spouse  and  of  all  other  indi"vaduals  living  in  the  principal  personal 
residence  from  whatever  source  derived.  It  shall  include  but  not 
be  limited  to  the  sum  of  adjusted  gross  income  as  used  for  pur- 
poses of  the  California  Personal  Income  Tax  Law  (including  items 
of  income  excluded  by  Article  3  of  Chapter  3),  plus  alimony,  sup- 
port money,  cash  public  assistance  and  relief,  the  gross  amount  of 
any  pensions  or  annuities  including  railroad  retirement  benefits,  all 
benefits  received  under  the  Federal  Social  Security  Act  and  vet- 
eran's disability  payment,  all  interest  received  from  the  federal 
government  or  any  of  its  instrumentalities,  all  interest  received 
from  the  State  of  California  or  any  of  its  political  subdivisions, 
realized  capital  gains,  workmen's  compensation  and  the  gross 
amount  of  loss  of  time  insurance  benefits,  life  insurance  proceeds, 
and  gifts.  It  does  not  include  surplus  food  or  other  relief  in  kind 
supplied  by  a  governmental  agency. 


•  Unless  otherwise   indicated,   all   future   section   citations  refer  to   sections  proposed 
to  be  added  to  the  Revenue  and  Taxation  Code  by  this  bill. 
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"Total  income  shall  be  determined  for  the  calendar  year  (or 
approved  fiscal  year  ending  within  such  calendar  year)  which  ends 
within  the  fiscal  year  for  which  the  property  taxes  have  been  as- 
sessed." 

The  Unruh-Petris  Act  formula  would  include  consideration  of  the 
tax  on  only  the  principal  personal  residence  of  an  elderly  person  and 
only  to  the  first  $5,000  of  assessed  valuation  (Sees.  19503,  19521,  19522). 
Only  one  claim  for  each  principal  personal  residence  would  be  allowed, 
even  though  more  than  one  person  might  otherwise  be  eligi]3le  to  make 
a  claim  under  the  act  (Sec.  19522).  The  amount  of  state  money  to  be 
allocated  under  the  act  is  then  determined  by  a  scale  set  forth  in  Sec- 
tion 19523. 

The  scale  would  allow  an  allocation  of  an  amount  equal  to  95  percent 
of  the  amount  of  tax  accrued  and  paid  on  the  first  $5,000  of  assessed 
valuation  of  a  principal  personal  residence,  if  the  claimant's  annual 
income  was  not  more  than  $1,000.  This  allocation  would  decrease  by  one 
percentage  point  on  the  amount  of  tax  accrued  and  paid  as  income 
increased  by  $25  increments,  uutil  a  claimant  with  an  annual  income  of 
not  more  than  $3,500  would  only  be  allocated  1  percent  of  the  amount  of 
tax  accrued  and  paid. 

Thus,  the  question  for  consideration  is  whether  the  Legislature  has 
power  to  enact  legislation  to  allocate  state  mone3^s  to  persons  65  years 
of  age  or  older  who  have  an  annual  income  of  not  more  than  $3,500 
and  who  are  paying  property  taxes  on  their  principal  personal  resi- 
dences. As  the  act  is  worded,  it  seems  safe  to  assume  that  individual 
allocations  would  not  be  in  large  amounts,  due  to  the  fact  that  the  for- 
mula contains  a  limitation  on  assessed  valuation  (Sec.  19522),  and  in- 
cludes the  following  definition  of  ' '  property  tax  accrued ' ' : 

' '  19507.  '  Property  taxes  accrued '  means  current  property  taxes 
(exclusive  of  special  assessments,  interest,  penalties,  principal  pay- 
ments on  improvement  bonds  and  charges  for  service)  assessed 
against  a  claimant's  principal  residence  by  any  city,  city  and 
county,  or  countv  for  anv  fiscal  year  beginning  on  or  after  July 
1,1965.  .  .  ."     " 

Initially,  it  should  be  noted  that  while  the  Unruh-Petris  Act  speaks 
of  "property  tax  reimbursement,"  it  actually  constitutes  a  payment  of 
state  funds  to  elderly  persons  in  accordance  with  the  formula  since 
property  taxes  on  private  residences  are  collected  by  local  taxing  en- 
tities, while  the  act  would  provide  for  "reimbursement"  from  state 
funds. 

It  follows  that  the  proposal  is,  in  essence,  a  plan  to  make  grants-in- 
aid  to  elderly  persons  from  the  General  Fund  of  the  state.  These  grants 
would  be  made  on  the  basis  of  a  person's  income  and  the  amount  of  his 
property  taxes  on  his  home,  even  though  he  might  own  considerable 
other  property  which  was  producing  limited  revenue. 

Therefore,  if  the  Unruh-Petris  Act  were  to  be  adopted,  the  principal 
question  as  to  its  validity  would  be  raised  by  Section  31  of  Article  IV 
of  the  State  Constitution.  This  section  denies  power  to  the  Legislature 
"to   make   any   gift   or   authorize   the   making   of   any   gift,    of   any 
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public  money  or  thing  of  value  to  any  individual,  municipal  or  other 
corporation  whatever  ..." 

It  is  well  settled  that  this  provision  does  not  apply  to  expenditures 
of  public  funds  if  a  public  purpose  is  being  served  thereby  (see  San 
Bernardino  County  v.  Way  (1941),  18  Cal.  2d  647).  Therefore, 
the  question  before  us  is  to  determine  whether  or  not  gifts  from  the 
State  Treasury  under  the  Unruh-Petris  Act  would  serve  a  public  pur- 
pose. 

Subdivision  (2)  of  Section  22  of  Article  IV  of  the  State  Constitu- 
tion authorizes  the  Legislature  to  grant  aid  to  ''aged  persons  in  indi- 
gent circumstances."  Under  the  Old  Age  Security  Law  (Sec.  2000  and 
following,  W.  &  I.e.),  a  recipient  is  able  to  own  certain  property  with- 
out reference  to  its  value  and  remain  eligible  for  public  assistance 
(Sees.  452,  454,  W.  &  I.C.).  Moreover,  the  courts  have  held  that  the 
care  and  relief  of  aged  persons  who  are  in  need  is  a  matter  of  state 
concern  and  does  not  constitute  a  gift  of  public  funds  within  the  con- 
stitutional prohibition  (County  of  Los  Angeles  v.  La  Fuente  (1942), 
20  Cal.  2d  870,  877 ;  see  also  Board  of  Social  Welfare  v.  County  of  Los 
Angeles  (1945),  27  Cal.  2d  81).  Finally,  it  should  be  noted  that  an 
applicant  for  assistance  under  the  Old  Age  Security  Law,  generally 
speaking,  is  entitled  to  an  amount  of  aid  which,  when  added  to  the 
income  of  the  applicant,  equals  $105  per  month,  plus  a  cost  of  living 
adjustment  (Sec.  2020,  W.  &  T.C. ;  but  cf.  Sees.  458,  2020.001,  W.  & 
LC). 

Thus,  it  may  be  seen  that  even  though  the  Old  Age  Assistance  Law 
is  based  on  need,  the  income  of  a  recipient  may  become  a  factor 
more  important  than  the  recipient's  assets  in  determining  eligibility 
for  assistance.  As  pointed  out  earlier,  this  could  also  be  the  case  in 
many  instances  under  the  Unruh-Petris  Act. 

Whether  or  not  the  Unruh-Petris  Act,  if  adopted  in  California, 
would  be  deemed  to  carry  out  a  purpose  similar  to  the  Old  Age  Assist- 
ance Law  is  open  to  some  doubt.  However,  if  satisfactory  evidence 
could  be  produced  to  show  that,  on  the  whole,  persons  65  years  of  age 
or  older  who  are  paying  property  taxes  on  their  principal  personal 
residences  and  who  have  annual  incomes  of  not  more  than  $3,500  were 
in  need  of  such  assistance,  it  is  our  opinion  that  the  courts  would 
probably  find  that  the  plan  served  a  public  purpose  and  did  not  con- 
stitute an  invalid  gift  of  public  funds. 

In  reaching  this  conclusion,  we  have  considered  the  possibility 
that  this  act  might  be  considered  as  an  invalid  classification  in  that 
some  elderly  persons  with  modest  incomes  would  be  denied  benefits 
under  the  program,  as  they  were  paying  no  property  taxes  (see 
Amend.  14,  U.S.  Const.;  Art.  I,  Sec.  11,  Art.  IV,  Sees.  22  and  25, 
Cal.  Const.).  However,  it  is  our  opinion  that  there  is  ample  authority 
to  uphold  the  act  against  an  attack  on  this  ground  (see  Roth  Drug, 
Inc.  V.  Johnson  (1936),  13  Cal.  App.  2d  720,  733;  Watson  v.  Greely 
(1924),  67  Cal.  App.  2d  328,  344,  345). 

Very  truly  yours,  ^^^^^^  ^  ^^^^^^ 

Legislative  Counsel 
By  Russell  L.  Sparling 
Deputy  Legislative  Counsel 
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State  of  California,  Office  of  Legislatr'e  Counsel 

Sacramento,  May  24, 1965 
Hon.  Nicholas  Petris 
Assembly  Chamber 

INCONSEQUENTIAL  RESOURCES-NO.  21873 

Dear  Mr.  Petris:  question 

Does  the  language  in  lines  48  and  49  on  page  95  of  Assembly  Bill 
No.  2270,  as  amended  in  Assembly  May  17,  1965,  make  it  clear  that 
benefits  received  nnder  the  Unruh-Petris  Senior  Citizens  Property 
Tax  Reimbursement  Act  shall  be  excluded  from  income  as  defined  for 
public  assistance  recipients  ? 

OPINION 

In  our  opinion,  the  language  makes  it  clear  that  such  benefits  should 
not  be  includible  in  the  income  of  a  recipient  of  public  assistance. 

ANALYSIS 

Assembly  Bill  No.  2270,  among  other  things,  proposes  to  add  Chap- 
ter 25  (commencing  with  Section  19501)  to  Part  10  of  Division  2 
of  the  Revenue  and  Taxation  Code  to  establish  procedures  for  paying 
state  funds  to  certain  persons  65  years  of  age  or  older  with  limited  in- 
comes in  accordance  with  a  formula  based  on  income  and  property  taxes 
accrued  and  paid.  With  respect  to  payments  received  by  elderly  per- 
sons pursuant  to  this  proposed  act,  it  is  stated  in  lines  48  and  49  on 
page  95  of  the  bill : 

"...  Any  reimbursement  received  under  this  chapter  shall  be 
deemed  to  be  inconsequential  resources."  (Proposed  Sec.  19523, 
R.  &T.C.) 

Section  A-211.07  of  the  State  Department  of  Social  Welfare's  Manual 
of  Policies  and  Procedures  on  Old  Age  Security  provides  the  follow- 
ing definition : 

"A-211.07.  Income  from  an  inconsequential  resource  is  the 
net  return  from  an  interest  in  real  or  personal  property  which 
makes  no  appreciable  contribution  to  the  continuing  needs  of  a 
recipient  under  the  OAS  standard.  Such  income  is  not  to  be 
considered  in  determining  the  amount  of  the  aid  payment."  (See 
also  subd.  (b),  Sec.  443,  W.  &  I.C.) 

In  view  of  the  above  definition  and  the  express  language  proposed 
to  be  added  to  the  Revenue  and  Taxation  Code,  it  is  our  opinion 
that  benefits  received  by  persons  65  years  of  age  or  older  under  the 
Unruh-Petris  Act  would  not  be  includible  in  their  incomes  for  public 
assistance  purposes. 

Very  truly  yours,  George  H.  Murphy 

Legislative  Counsel 
By  Russell  L.  Sparling 
Deputy  Legislative  Counsel 
'  ( 361  )        . 
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State  of  Califoknia,  Office  of  Legislative  Counsel 

Sacramento,  May  9, 1965 
Hon.  Nicholas  Petris 
Assembly  Chamber 

CHANGING  THE  LIEN  DATE-NO.   16791 
Dear  Mr.  Petris : 

QUESTION 

Would  it  violate  the  Constitution  to  change  the  lien  date  from  the 
first  Monday  in  March  to  the  first  day  of  January,  as  proposed  by 
Assembly  Bill  No.  2270,  as  introduced  at  the  1965  Regular  Session  of 
the  Legislature  ? 

OPINION 

While  the  matter  would  not  be  entirely  free  from  doubt  until  tested 
in  the  courts,  it  is  our  opinion  that  the  Legislature  could  constitu- 
tionally change  the  lien  date  in  the  manner  proposed. 

ANALYSIS 

Assembly  Bill  No.  2270,  among  other  things,  proposes  to  amend  Sec- 
tions 405  and  751  of  the  Revenue  and  Taxation  Code  to  require  county 
assessors  and  the  State  Board  of  Equalization  to  assess  all  taxable  prop- 
erty at  12  :01  a.m.  on  the  first  day  of  January,  rather  than  at  noon  on 
the  first  Monday  in  March.  It  would  amend  various  other  provisions 
to  conform  to  this  change  (see,  for  example.  Sees.  220,  225,  R.  &  T.C. 
in  the  bill),  and  would  provide  that  tax  liens  would  attach  annually  at 
the  earlier  date  (Sec.  2192,  R.  &  T.C). 

The  courts  have  held  that  the  power  of  the  Legislature  in  the  field 
of  taxation  is  limited  only  by  constitutional  restrictions  (Delaney  v. 
Lowery  (1944),  25  Cal.  2d  561,  568).  And  we  have  found  no  express' 
limitation  on  the  Legislature's  power  in  the  Constitution  which  would 
prohibit  it  from  changing  the  lien  date  from  the  first  Monday  in  March 
to  the  first  day  of  January. 

Some  confusion  in  this  regard  has  resulted  from  the  language  of 
Section  8  of  Article  XIII  of  the  State  Constitution,  which  reads : 

"The  Legislature  shall  by  law  require  each  taxpayer  in  this  State 
to  make  and  deliver  to  the  county  assessor,  annually,  a  statement, 
under  oath,  setting  forth  specifically  all  the  real  and  personal  prop- 
erty owned  by  such  taxpayer,  or  in  his  possession,  or  under  his  con- 
trol, at  12  o'clock  meridian,  on  the  first  Monday  of  March. ' ' 

We  find  nothing  in  any  of  this  language  that  can  be  construed  to  con- 
stitute a  requirement  of  the  kind  mentioned.  The  section  merely  relates 
to  the  filing  with  the  county  assessor  of  an  annual  statement  showing 
the  property  that  the  taxpayer  owns,  possesses  or  controls  as  of  noon  of 
the  first  Monday  in  March.  It  provides  that  the  Legislature  shall  enact 
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legislation  to  require  such  filing.  It  is  entirely  silent,  however,  on  the 
subject  of  valuation. 

There  is  judicial  authority  to  the  effect  that  the  taxable  status  of 
property  is  fixed  as  of  the  first  Monday  in  March  on  the  basis  of  the 
following :  Section  8  of  Article  XIII ;  provisions,  now  in  Section  441 
of  the  Revenue  and  Taxation  Code,  which  merely  implement  Section  8 
of  Article  XIII  by  duplicating  its  provisions ;  and  provisions,  now  in 
Section  405  of  the  Revenue  and  Taxation  Code,  which  require  the  as- 
sessor to  assess  taxable  property  to  the  person  owning,  claiming,  pos- 
sessing or  controlling  it  as  of  noon  of  the  first  Monday  in  March  {Dodge 
v.  Nevada  Nat.  Bank,  109  Fed.  726).  However,  neither  in  that  authority 
nor  in  auj^  other  of  which  we  are  cognizant  is  there  any  support  for 
the  view  that  Section  8  of  Article  XIII  in  and  of  itself  fixes  the  taxable 
status  of  propert}'-,  for  valuation  or  any  other  purpose,  as  of  noon  of  the 
first  Monday  in  March. 

We  conclude,  therefore,  that  Section  8  of  Article  XIII  would  be  no 
bar  to  the  proposed  legislation  insofar  as  an  assessment  date  for  such 
fiscal  year  other  than  the  first  Monday  in  March  would  thereby  be  pre- 
scribed in  respect  to  the  property  involved. 

However,  this  constitutional  provision  does  require  that  taxpayers 
deliver  a  statement  to  the  county  assessor  setting  forth  all  the  real  and 
personal  property  owned  by  them  at  noon  on  the  first  Monday  in  March. 
Assembly  Bill  No.  2270,  as  introduced,  proposes  to  amend  Section  448 
of  the  Revenue  and  Taxation  Code  in  the  following  manner  : 

"448.  The  property  statement  shall  show  all  information  as  of 
noon  e»  the  fesl  Monday  m  March  12:01  a.m.  on  the  1st  day  of 
January  and  as  of  noon  on  the  first  Monday  in  March.  The  state- 
ment shall  set  forth  all  the  real  and  personal  property  owned  l>y 
such  taxpayer,  or  in  his  possession,  or  under  his  control  at  12:00 
meridian  on  the  first  Monday  of  March. 

"Additional  information  required  l>y  this  article  shall  he  fur- 
nished regarding  property  owned,  controlled  hy  or  in  the  posses- 
sion of  a  taxpayer  on  the  1st  day  of  January.  Additional  informa- 
tion with  respect  to  property  owned  or  in  the  possession  of  a  tax- 
payer at  noon  on  the  first  Monday  in  March  heyond  that  required 
hy  this  section  shall  not  he  necessary." 

In  other  words,  Section  448,  if  amended  in  the  manner  proposed, 
would  require  taxpayers  to  submit  the  information  specified  in  Section 
8  of  Article  XIII  concerning  their  property  at  noon  on  the  first  Mon- 
day in  March,  but  would  require  all  additional  information  with  re- 
spect to  such  property  set  forth  in  Article  2  (commencing  with  Section 
441)  of  Chapter  3  of  Part  2  of  Division  1  of  the  Revenue  and  Taxa- 
tion Code  only  for  the  January  lien  date.  The  information  required 
by  this  article  relates  to  such  matters  as  the  situs  of  property,  debts  to 
be  deducted  from  solvent  credits  and  a  legal  description  of  real  estate 
(see,  for  example.  Sees.  443,  444,  447,  R.  &  T.C.). 

We  think  the  above  proposal  satisfies  the  constitutional  requirement 
that  taxpayers  report  on  their  property  as  of  noon  on  the  first  Monday 
in  March.  Moreover,  we  find  nothing  in  Section  8  of  Article  XIII  of  the 
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Constitution  which  we  would  construe  as  prohibiting  the  Legislature 
from  requiring  a  property  statement  at  some  date  in  addition  to  the 
first  Monday  in  March. 

Therefore,  while  the  matter  will  not  be  entirely  free  from  doubt 
until  this  particular  proposal  is  construed  by  the  courts,  it  is  our  opin- 
ion that  the  Legislature  may  constitutionally  change  the  lien  date  from 
the  first  Monda}^  in  March  to  the  first  day  in  January. 

Very  truly  yours, 

George  H.  Murphy 
Legislative  Counsel 
By  Russell  L.  Sparling 
Deputy  Legislative  Counsel 
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State  of  California,  Office  of  Legislative  Counsel 

Sacramento,  June  5,  1965 
Hon.  Robert  T,  Monagan 
Assembly  Chamber 

PASSAGE  OF  BILLS— NO.  22983 

Dear  Mr.  Monagan : 

QUESTION   NO.    1 

If  A.B.  2270  is  passed  by  the  Assembly  with  a  majority  vote  but  less 
than  two-thirds,  and  it  is  then  sent  to  the  Senate,  what  happens  to  the 
provisions  of  the  bill  requirino-  a  two-thirds  vote ;  that  is,  do  they  auto- 
matically drop  out  of  the  bill  or  are  they  still  in  the  bill  but  merelj^ 
inoperative  ? 

OPINION   NO.    1 

In  our  opinion  the  provisions  would  remain  in  the  bill,  but  could 
not  become  effective  unless,  at  the  final  stage  in  the  proceedings,  the 
bill  receives  a  two-thirds  vote  in  each  house. 

ANALYSIS   NO.    1 

A.B.  2270,  as  amended  on  May  17,  1965,  would  substantially  revise 
and  supplement  the  laws  of  the  state  relating  to  taxation.  The  bill  con- 
tains certain  provisions  which  require  a  two-thirds  vote  for  passage, 
notably,  provisions  exempting  personal  property  from  taxation  (Sees. 
6,  8,  15),  provisions  making  appropriations  (e.g.  Sec.  93),  and  pro- 
visions increasing  the  rate  of  taxation  under  the  Bank  and  Corporation 
Tax  Law  (Sees.  245,  248,  250,  253). 

Unless  the  Constitution  otherwise  provides,  the  vote  necessary  for 
final  passage  of  a  bill  is  a  majority  of  the  elected  members  of  both 
houses  of  the  Legislature  (Cal.  Const.,  Art.  IV,  Sec.  15).  There  is  no 
exception  in  the  case  of  a  bill  which  is  to  take  effect  immediately  as 
a  tax  levy  (Roth  Drug,  Inc.  v.  Johnson,  13  Cal.  App.  2d  720,  727-729). 

It  follows  that  A.B.  2270,  as  amended,  with  the  exception  of  those 
provisions  of  the  bill  which  require  a  two-thirds  vote,  could  be  passed 
by  a  majority  vote.  It  also  follows  that  unless  the  bill  receives  a  two- 
thirds  vote,  those  provisions  of  the  bill  which  require  such  a  vote  will 
not  become  effective.  We  think  that  the  courts  would  hold  those  pro- 
visions are  severable  from  the  remainder  of  the  bill  and  failure  to  secure 
sufficient  votes  to  enact  the  provisions  requiring  a  two-thirds  vote  would 
not  necessarily  affect  the  validity  of  the  other  sections. 

It  is  our  opinion,  therefore,  that  if  A.B.  2270  receives  a  majority, 
but  less  than  a  two-thirds,  vote  in  the  Assembly,  and  is  sent  to  the 
Senate,  the  provisions  of  the  bill  requiring  a  two-thirds  vote  would  not 
be  effective,  unless  the  necessary  vote  is  obtained  in  the  Assembly  at 
the  final  stage  in  the  proceedings. 
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There  is  nothing  in  the  law  or  rules  that  would  cause  the  provisions 
in  question  to  drop  from  the  bill  upon  the  failure  of  the  Assembly  to 
give  a  two-thirds  vote.  Affirmative  action  would  have  to  be  taken  to 
amend  the  provisions  out  of  the  bill.  Otherwise,  they  would  remain  in 
the  bill,  even  though  they  could  not  be  given  effect. 

QUESTION   NO.  2 

Assuming  the  inoperative  provisions  are  still  in  the  bill,  and  the  bill 
eventually  receives  a  two-thirds  vote  in  both  houses  (i.e.,  adoption  of 
conference  report),  would  the  previously  inoperative  provisions  be- 
come operative  ? 

OPINION    NO.   2 

In  our  opinion  if  the  bill  ultimately  receives  a  two-thirds  vote  in 
both  houses,  the  provisions  would  become  operative. 

ANALYSIS    NO.   2 

We  think  that  whenever  the  Constitution  calls  for  a  two-thirds  vote 
on  a  bill  or  measure,  the  reference  must  be  construed  to  require  a  two- 
thirds  vote  on  final  passage  of  the  bill  or  measure.  This  office  has  con- 
sistently held  to  this  position. 

There  appears  no  basis  on  which  to  make  an  exception  in  the  case  of 
A.B.  2270.  The  constitutional  provision  calling  for  a  two-thirds  vote 
on  increases  under  the  Bank  and  Corporation  Tax  Law  speaks  of  the 
vote  on  passage  of  the  bill  (Cal.  Const.,  Art.  XIII,  Sec.  16),  while  the 
provision  requiring  a  two-thirds  vote  on  property  tax  exemptions 
simply  states  that  "The  Legislature,  two-thirds  of  all  of  the  members 
elected  to  each  of  the  two  houses  voting  in  favor  thereof  .  .  .  may 
exempt  entirely  from  taxation  any  or  all  forms,  types,  or  classes  of 
personal  property"  (Cal.  Const.,  Sec.  14).  With  respect  to  appropria- 
tions, the  Constitution  provides  that  appropriations  from  the  General 
Fund  shall  be  void  unless  "two-thirds  of  all  the  members  elected  to 
each  house  of  the  Legislature  vote  in  favor  thereof."  (Const.  Art.  IV, 
Sec.  34a) .  In  all  of  these  instances,  we  think  that  the  Constitution  has 
reference  to  the  final  vote  on  passage  of  the  measure  in  each  house.. 

The  Assembly  Eules  declare  that  the  vote  on  concurrence  or  upon 
the  adoption  of  a  conference  report  shall  be  deemed  the  vote  upon  final 
passage  of  the  bill.  We  are  of  the  opinion,  therefore,  that  if  A.B.  2270 
were  amended  in  the  Senate,  and  the  Assembly  concurred  in  the  amend- 
ments or  in  a  conference  report  concerning  the  bill,  and  gave  a  two- 
thirds  vote  in  doing  so,  all  of  the  provisions  of  the  bill  would  become 
operative. 

Very  truly  yours, 

George  H.  Murphy 
Legislative  Counsel 
By  Edward  K.  Purcell 
Deputy  Legislative  Counsel 
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TIME  LINE  FOR  REVENUE  AND  REFORM  PROGRAM 

AB  2270-1965  GENERAL  SESSION 


July-1965 

January— 1966 

April— 1966 

July— 1966 

October-1966 

Taxes  increased: 

Withholding  begins 

All  1965  income 

Counties  authorized 

Property  tax  relief 

taxes  forgiven 

to  levy  property 

of  an  additional 

cigarette  5c 

Income  tax  rates 
extended,  more  con- 

(except capital 
gains),  1200 

transfer  tax 

$315  million 

bank  and  corp.  }  o% 

formity  with  federal 

million  in  taxes 

State  to  relinquish 

Property  tax  relief 

internal  revenue 

not  collected. 

part  of  its  sales  tax: 

for  aged 

sales  tax  reforms 

code 

Local  government 

(leases  and  occa- 

to receive  17/100 

Full  exemption  for: 

sional  sales) 

Increase  state  sales 

of  1%  of  state 

Household  goods 

tax  1%  to  reduce 

sales  tax  revenues. 

Business  inven- 

small inheritance 

school  property 

and  counties  to 

tory 

tax  increases. 

taxes  by  25% 
average. 

receive  additional 

8/100  of  1%  of  state 

sales  tax  revenues. 

Solvent  credits. 
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SAMPLE  LETTER  SENT  IN  RESPONSE  TO  OBJECTION 

RAISED  ABOUT  PROPERTY  TRANSFER  TAX 

PORTION  OF  AB  2270 

Dear  Mr 

One  of  the  perils  and  unpleasant  features  of  tackling  tough  assign- 
ments in  the  Assembly  is  that  ever}'-  now  and  then  we  run  smack  into 
opposition  from  supporters  and  friends. 

You  write  in  connection  with  the  portion  of  AB  2270  which  would 
allow  counties  to  impose  a  real  property  transfer  tax.  This  authorization 
was  included  in  the  proposed  tax  package  as  an  alternate  source  of 
revenue  for  county  government.  If  the  real  property  transfer  tax  were 
standing  alone,  I  would  oppose  it.  But  our  whole  concept  in  AB  2270 
is  to  correct  a  large  number  of  problems  in  one  big  package.  We  are 
eliminating  some  bad  inequities  from  our  tax  structure;  such  as  the 
taxes  on  household  furniture  and  furnishings,  business  inventory  and 
solvent  credits.  But  the  money  thereby  taken  away  from  local  govern- 
ment must  be  made  up  from  other  tax  sources  more  fair  and  equitable. 

Attractive  as  it  is,  I  would  not  vote  for  (in  fact  in  the  past  I  have 
repeatedly  voted  against)  repeal  of  the  tax  on  household  furniture  and 
furnishings  unless  there  was  replacement  money  ($45  million)  for  local 
government. 

In  addition  to  exempting  inventories  and  household  furnishings,  this 
bill  also  mandates  a  sizable  reduction  in  tax  rates.  School  taxes  will 
be  reduced  by  an  average  of  25  percent  throughout  the  state.  Tighter 
controls  are  also  imposed  to  insure  that  this  tax  relief  will  continue 
making  homeownership  mneh  more  attractive.  The  net  effect  of  the  bill 
will  be  seen  in  lower  monthly  payments  for  all  homebuyers,  even  as- 
suming a  transfer  tax  is  enacted  locally. 

In  addition  to  the  fact  that  the  massive  decrease  in  property  taxes 
far  outweighs  tax  liabilities  of  a  transfer  tax,  several  other  points 
should  be  kept  in  mind : 

1 — The  first  $15,000  of  improved  property  will  be  exempt  from  the 
transfer  tax  so  the  total  tax  on  a  $25,000  house  would  be  only  $100. 

2 — It  appears  that  the  federal  government  will  repeal  its  transfer 
tax — abandoning  this  source  to  the  states. 

3 — The  transfer  tax  is  not  imposed  by  this  bill.  It  will  still  be  up  to 
counties  to  actually  impose  the  tax. 

4 — Twelve  other  states  impose  a  property  transfer  tax. 

In  conclusion,  let  me  remind  you  that  we  have  to  balance  the  equities 
of  certain  sections  against  others  in  order  to  determine  if  (1)  the  overall 
impact  of  AB  2270  is  fair  and  equitable,  (2)  there  is  a  net  gain  to  the 
hard-pressed  homeowner.  I  tliink  the  bill  meets  these  tests. 

There  are  a  great  number  of  other  property  and  income  tax  reforms 
in  this  bill  which  I  feel  certain  you  would  support.  Would  you  have 
them  all  defeated  because  of  objections  to  this  one  feature  ? 

Thanks  for  writing  to  me. 

Sincerely  yours, 
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LIST  OF  REVENUE  SOURCES  WITH  THEIR  YIELD 

Estimofed  yield  per  near 
Reventie  (Portree  ($  in  millions)  1965-66 

Cigarette  tax — 5<*  increase 120 

Tobacco  tax — 20  percent  of  wholesale  price 14 

Sales  tax — (n)  3  percent 

Increase  i  percent-- 167.5 

Increase  1  percent 835 

Remove  exemptions 

Gas  and  electricity fiO 

Animals,  feed,  fertilizer,  seed 35 

Gasoline .  69 

Food 178 

Newspapers  and  magazines 5 

School  meals 4 

Containers  (Sec.  6364) 27 

Prescription  drugs 9.5 

Sales  to  U.S.  Government Unknown,  but 

very  large 

Extension  to  services 

Auto  and  truck  repair 20 

Farm  implement  repair 1 

Repair  of  personal  property 10 

Services  (excluding  professional  services) 26.8 

State  hotel  tax 0.7 

Amusements 18.6 

Telephone 40 

Water  delivered  through  mains 6 

Property  transfer  tax 

Rate  of  1  percent 150 

Rate  of  1  percent  on  amount  transferred  in  excess  of 

$15,000 — 80 

Income  tax 

Withholding 60 

Rate  increases  :  (Rates  now  1  percent  to  7  percent) 

Double  rates — 2  percent  to  14  percent 415 

Increase  by  50  percent — 1.5  percent  to  10.5  percent 208 

Increase  by  10  percent- — 1.1  percent  to  7.7  percent 40 

Increase  rate  on  income  over  $25,000  by  1  percent 7.5 

Increase  maximum  tax  rates  at  $2,500  intervals 

to  10  percent 33.7 

Increa.se  maximum  tax  rates  at  $2,500  intervals 

to  15  percent "^-l 

Increase  each  bracket  by  1  percent  to  2  percent 

to  8  percent 190 

I  Selected  conformity  : 

I               Adopt  federal  $600  exemption 130 

')  Adopt  $600  exemption  and  reduce  rate  on  1st  $1,000 

[                       of  taxable  income  to  i  percent 86 

Adopt  $600  exemption  and  reduce  rate  on  first  $3,000 
'  taxable  income  for  joint  returns  and  $1,500  for 

j                       others  to  i  percent "^ 

!               Eliminate  armed  forces  exemptions 1 
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Estimated  yield  per  yeai 
Revenue  Source  ($  in  millions)  1965-6(, 

Bank  and  corporation  tax 

Increase  rate  by  |  percent 29 

Increase  rate  by  ^  percent,  assuming  bank  tax  reduced 

due  to  reduction  of  business  personal  property  tax 36 

Reduce  oil  depletion  allowance  to  20  percent 2.4 

Insurance  taxes 

Eliminate  principal  office  deduction 5.7 

Limit  principal  office  deduction  to  space  occupied  by 

owner  for  insurance  purposes 2.5 

Increase  rate  from  2.33  percent  to  2.5  percent 7.6 

Oil  severance  tax 

At  Louisiana  rates  (18(^  per  barrel) 54 

Stock  transfer  tax 

At  New  York  rates  (1^  to  4(J  per  share) 3 

Inheritance  tax 

Increase  rates  by  10  percent 11 

Double  rates 112 

Increase  class  A  rates  to  3  percent,  4  percent,  5  percent, 

9  percent,  10  percent,  and  12  percent 12.5 

Remove  charitable  exemptions 20 

Capture  tax  on  pass  through  of  capital  gains  at  death 5.5 

Eliminate  county  treasurer's  commission .7 

Institute  1  percent  gross  tax  before  exemption 32 

Repeal  of  5  percent  discount — $33  million  loss  1st  year 

66  million  loss  2nd  year 
3  million  gain  each  yeai 
thereafter 
Include  all  insurance  policies  in  A^alue  of  estate 2.6 

Gift  tax 

Increase  rates  by  10  percent .5 

Conformity  on  exclusion  with  federal .5 

Chain  store  tax 

At  1935  rates— $500  for  each  store  over  10 3.5 

Horse  racing 

Increase  tax  by  1  percent  (up  to  6  percent  to  9  percent)-  7.5 

Collect  all  breakage 1.5 

10  percent  admissions  tax 1.5 

A.B.C. 

Increase  beer  tax  from  4^  to  80  per  gallon 12 

Increase  distilled  spirits  tax  from  $1.50  to  $2  per  gallon  19 

Wine  taxes 

Dry — 10  to  2(1: .2 

Sweet — 20  to  40 .3 

Champagne — 300  to  600 .4 

Source  :   Compiled  by  Department  of  Finance.  Figures  are  estimates  of  tax  revenue 
derived  in  first  full  year  of  operation  based  on  1965-66  fiscal  year. 


Appendix  K 

The  letter  reproduced  below  was  presented  as  a  minority 
report  on  that  portion  of  the  bill  which  mandates  a 
standard    ratio    for    use    in    assessing     property    values. 

Assembly,  California  Legislature 

December  11, 1964 
Hon.  Nicholas  C.  Petris,  Chairman 
Assembly  Interim  Committee  on  Revenue 

and  Taxation 
State  Capitol,  Sacramento 

Dear  Mr.  Petris : 

I  do  not  agree  with  one  of  the  recommendations  made  in  the  final 
report  of  the  Committee  on  Revenue  and  Taxation.  The  committee  has 
suggested  that  a  mandator}^  ratio  of  appraised  value  to  full  cash  value 
be  accepted  as  standard  practice  in  this  state. 

After  our  year  long  survey  of  the  California  tax  structure,  I  am 
convinced  that  in  any  consideration  of  proposals  for  additions  or 
changes  in  the  revenue  system  three  questions  are  all  important.  These 
are: 

(1)  Will  it  produce  the  desired  result?  (purpose) 

(2)  Is  it  beneficial  or  restrictive?  (economic  effect) 

(3)  Is  it  workable?  (administrative  feasibility) 

Let  us  consider  a  statutory  or  mandatory  ratio  of  assessed  value  to 
estimated  full  cash  value  in  the  light  of  these  three  questions. 

I-PURPOSE 

Proponents  assert  a  stipulated  or  fixed  ratio  will  (a)  legalize  the 
long  prevalent  practice  of  percentage  assessments,  and  (b)  produce  a 
higher  degree  of  uniformity  of  assessments  than  is  now  being  attained. 

I  would  say  that  percentage  assessments  are  an  established  fact  of 
life,  long  sanctioned  by  the  Legislature  and  by  the  people,  and  repeat- 
edly given  validity  by  the  courts. 

In  California's  more  progressive  counties,  equality  of  property  as- 
sessments is  demonstrably  greater  now  than  ever  before  and  the  quality 
of  the  assessment  rolls  is  steadily  improving. 

II— ECONOMIC  EFFECT 

Proponents  imply  more  than  is  openly  stated.  An  implied  ''floor" 
under  assessments  will,  in  reality,  become  a  ' '  ceiling  ". 

Economic  benefits  to  all  are  implied.  However,  if,  as  it  is  claimed, 
that  state  assessed  properties  are  presently  carried  on  assessment  rolls 
at  a  ratio  to  full  cash  value  which  is  60  or  70  percent  greater  than  the 
ratio  of  locally  assessed  properties,  then  this  proposal  raises  a  very  real 
threat  of  economic  shock  of  no  small  magnitude,  varying  greatly  in  the 
numerous  dissimilar  jurisdictions. 
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That  portion  of  net  total  taxable  valuation  which  was  state  assessed 
on  the  1964-65  assessment  rolls  rangred  from  a  low  of  7.35  percent  in 
Santa  Clara  County  to  a  high  of  75.3  percent  in  Plumas  County. 

For  20  counties  this  range  was  from  7.35  percent  to  11.75  percent. 
These  counties'  rolls  carried  approximately  73  percent  of  the  state's 
valuation  base. 

For  20  counties,  the  range  was  from  12.04  percent  to  21.62  percent. 
These  counties'  rolls  carried  approximately  17  percent  of  the  state's 
evaluation  base. 

For  18  counties,  the  range  was  from  22.25  percent  to  75.30  percent. 
These  counties '  rolls  carried  approximately  9  percent  of  the  state 's  val- 
uation base. 

Equally  wide-ranging  variations  exist  among  the  numerous  jurisdic- 
tions within  California's  58  counties. 

For  example,  in  San  Diego  County,  with  13  incorporated  cities  and 
the  usual  proliferation  of  school  and  other  special  districts,  state  assessed 
property  comprises  6  percent  of  total  taxable  value  in  the  City  of  Coro- 
nado  and  52  percent  in  the  City  of  Carlsbad. 

Any  abrupt  alteration  in  such  truly  significant  segments  of  Cali- 
fornia 's  taxable  valuation  base  would  create  reverberations  of  unforesee- 
able consequence  throughout  the  entire  economy. 

Ill-ADMINISTRATIVE  FEASIBILITY 

Is  it  workable?  More  to  the  point  in  this  case,  is  it  more  workable 
than  that  which  it  is  proposed  to  replace  ? 

First,  just  what  would  it  replace  ? 

Existing  statutes  provide  each  of  the  58  counties  with  a  practical 
measure  of  local  administrative  control  at  the  county  level. 

Intracounty  equalization  is  achieved  at  the  local,  the  county,  level. 

That  a  high  degree  of  intercounty  uniformity  is  being  developed 
under  existing  statutes  and  practices  would  seem  to  be  evidenced  by 
the  fact  that  since  1955  the  State  Board  of  Equalization  has  issued 
only  19  orders  to  countias  to  change  assessment  rolls. 

In  522  reviews  of  county  assessment  ratios,  the  State  Board  action 
affirms  96.4  percent  acceptability. 

To  assert  that  a  statutory  ratio  will  make  for  greater  uniformity 
of  assessments  within  counties,  or  between  counties,  is  to  look  away 
from  one  ever-prasent  reality,  best  stated  in  this  question : 

PERCENT  OF  WHAT? 

Property  values  are  never  static.  Among  numerous  properties  there 
is  no  such  thing  as  a  uniform  rate  of  change.  Yet  the  disturbed  tax- 
payer, or  the  easily  misled  group  of  irate  property  owners  usually 
direct  their  indignation  at  changes  in  assessed  valuations. 

Selling  price  is  proof  of  desire  for  ownership.  It  may  also  be  evi- 
dence of  poor  judgment  on  the  part  of  some  one  buyer  or  seller.  It  may 
also  be  the  result  of  a  distress  sale. 

Mandatory  ratio  may  readily  become  a  cudgel  in  the  hands  of  any 
taxpayer  who  is  alert  to  advantages  created  by  such  a  law. 
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No  "fixed  percentage"  statute  will  produce  the  high  degree  of 
uniformity  which  is  the  mark  of  good  assessment  administration. 

No  entirely  valid  assessment  is  to  be  achieved  by  adoption  of  a  fixed 
percentage  of  a  sale  price,  nor  a  fixed  percentage  of  an  opinion. 

Qualitative  judgments  called  for,  preclude  any  such  eventualities. 

The  indicated  solution  will  not  be  found  in  a  frozen  ratio.  It  must 
come  in  an  unfreezing  of  assessed  valuations — only  attainable  within 
a  realistic  short-term  cycle  of  review  of  all  properties — a  short-term 
in  which  value  trends  may  be  recognized  and  effectively  dealt  with 
before  they  get  out  of  hand. 

Current  value  can  be  estimated,  can  be  defended,  can  be  under- 
stood by  propertj-  oAvners.  But  keeping  a  county's  assessment  roll  up-to- 
date  demands  a  continuing  program  of  equalization,  not  the  ouce-in- 
awhile  bucking  of  the  economic  tide  which  inevitably  prepares  the 
seed  bed  of  taxpayer  revolt. 

This  is  fundamental. 

This  is  simple,  inescapable,  reality. 

This  is  the  core  of  every  assessment  administrator's  challenge. 

A  frozen  ratio  is  no  solution.  A  frozen  ratio  will  create,  not  solve, 
problems. 

What  every  assessor  needs  most  is  (1)  a  comprehending  Board  of 
Supervisors,  and  (2)  and  understanding  citizenry.  Given  these,  a  dedi- 
cated staff  can  maintain  a  sound  and  equitable  valuation  base  re- 
flecting current  levels  of  value.  With  that  accomplishment — and  some 
progressive  counties  are  proving  it  is  attainable — the  taxpayers  may 
more  profitably  direct  their  attention  toward  those  decisions  which 
annually  find  expression  in  the  budget. 

CONCLUSION 

If,  as  is  claimed  by  some,  state  assessed  property  is  currently  assessed 
at  40  percent  or  more  of  full  value,  and 

If,  as  the  State  Board  of  equalization  reports,  properties  on  some 
county  local  rolls  are  now  assessed  at  20  percent  or  less,  and  if  a  fixed 
ratio  were  deemed  necessary, 

Then  to  cushion  the  inevitable  adverse  economic  shocks,  a  period 
of  several  years  should  be  permitted  in  which  to  "merge"  the  various 
components  of  the  state's  valuation  base  under  a  mandatory  ratio. 

In  today's  dynamic  and  extremely  complex  economy,  the  58  dis- 
similar counties  will  need  to  be  provided  with  a  realistically  broad 
tolerance  range  to  achieve  even  a  pretense  of  a  workable  mandatory 
ratio  of  assessment,  for  the  ultimate  goal  is  the  ever-elusive  concept: 
value. 

Very  truly  yours, 

Richard  J.  Donovan 


Appendix  L 


WITNESSES  BEFORE  ASSEMBLY  COMMITTEE  ON 
REVENUE  AND  TAXATION,  INTERIM  1963-1965 


Bruce  Bailey 

Appraiser 

Assessor's  Office,  County  of 

San  Luis  Obispo 
Keith  Ball 

Department  of  Motor  Vehicles 
Justin  F.  Barber 

Planning  Director,  Placer  County 
Charles  Barry 

Chief,  Division  of  Inheritance  and 

Gift  Tax,  State  Controller's  Office 
Rev.  Canon  G.  William  Beale 

Episcopal  Diocese  of  California 

(Representing  Bishop  Pike) 
William  Bechill 

Executive  Secretary 

Citizens  Advisory  Committee  on 

Aging  for  the  State  of  California 
Hon.  Peter  H.  Behr 

Member  of  the  Board  of  Supervisors 

of  Marin  County 
M.  F.  Berg 

Chairman  of  the  Board 

City  National  Bank  of  Beverly  Hills 
Richard  Bibbero 

President,  Medical  Management 

Control,  San  Francisco 
Ben  Bieringer 

Director,  Property  Taxpayers 

Council,  Los  Angeles 
Hon.  James  Harvey  Brown 

Councilman,  City  of  Los  Angeles 

13th  District 
W.  L.  Brown 

Mendocino  County  Assessor 

and   President   of  the   State   Associa- 
tion of  County  Assessors 
John  D.  Brownson 

Assessor-Collector 

City  of  Berkeley 
Thomas  Budig 

Chief,  Public  Service 

Division,  Los  Angeles  County 

Assessor's  Office 
Marjorie  Burnett 

Western  Casting  Company 
Jud  Callagan 

Director,  Bay  Area  Air 

Pollution  Control  District 
John  Callaghan 

California  Forest  Protective 

Association 
Richard  Carpenter 

League  of  California  Cities 
Rev.  Harvey  N.  Chinn 

First  Evangelical  United 

Bretheren  Church,  Sacramento 


Larry  Chrisco 

President,  Senior  Citizens  Associa- 
tion of  Los  Angeles  County,  and 
Member  of  the  Board  of  Directors  of 
the  State  Allied  Association  of 
Senior  Citizens  Clubs 

Robert  L.  Clark 

Member,  Orange  County 
Grand  Jury  Tax  Committee 

Don  Collin 

Director  of  Research 

California  Farm  Bureau  Federation 

Frank  Converse 

Los  Angeles  Chamber  of  Commerce 

Fred  F.  Cooper 
Attorney,  Oakland 

"Vincent  Cooper 

Assistant  General  Manager 
County  Supervisors  Association  of 
California 

Bernard  Coyle 

Southern  California  Beverage 
Distributors 

Henry  Cramer 

Incentive  Tax  Committee 

Orvill  Cumming 

San  Diego  County  Cattlemen's 
Association 

Ralph  Currie 

Chief  Financial  Economist 
State  Department  of  Finance 

Herb  Davis 

Western  Mobile  Homes 

Malcom  M.  Davisson 
Professor  of  Economics 
Univeristy  of  California,  Berkeley 

Robert  de  Fremery 
Vice  President 
Onox,  Inc.,  San  Francisco 

John  Doherty 

Deputy  County  Assessor 
County  of  Riverside 

Dewey  Dunn 

California  Automotive  Wholesalers 
Association 

George  Feinberg 

Assistant  Chief  of  Representation 
Division  of  the  California  State 
Employees  Association 

Donald  Feragen 

Assessor,  County  of  Alameda 

George  Fisher 

Secretary,  Southern  California  Tax- 
payers Council  for  Simplified  Govern- 
ment 


(374) 


A  PROGRAM   OF  TAX  REFORM  FOR  CALIFORNIA 


375 


Mike  Fletcher 

Californians  Advancing  Sound 

Taxation 
Xorman  Fries 

Farmer,  Fresno  County 
James  Frush,  Jr. 

James  C.  Frush  Company 

San  Francisco 
G.  B.  Gard 

Assessor,  County  of  Fresno 
Edward  Gerber 

Representing  San  Diego 

County  Chief  Administrative  Officer 
Leland  B.  Groezinger 

Life  Insurance  Association  of 

America 
Mr.  Elder  Gunter 

Pasadena  City  Manager 
•James  Hamilton 

Senior  Counsel 

Franchise  Tax  Board 
Dr.  Curtis  C.  Harris,  Jr. 

Department  of  Agricultural  Economics 

University  of  California  at  Davis 
Howard  Hassard 

Attorney,  Representing  California 

Medical  Asssociation 
M.  Justin  Herman 

Executive  Director 

San  Francisco  Redevelopment 

Agency 
Mr.  Russ  Hofendahl 
Western  Casting  Company 

San  Jose 
L.  S.  HoUinger 

Chief  Administrative  Officer 

County  of  Los  Angeles 
Melvin  Horton 

Property  Owners  Tax  Association  of 

California 
Leslie  Howe 

Director  of  Tax  Department 

California  State  Chamber  of  Com- 
merce 
Martin  Huff 

Executive  Officer 

Franchise  Tax  Board 
Thomas  M.  Jenkins 

California  Association  of  Homes  for 

the    Aged    and    the    Association    of 

Northern    California    Homes   for   the 

Aged 
John  Keith 

Chief  Deputy  Assessor 

County  of  Los  Angeles 
Lewis  Keller 

Association  of  California  Life 

Insurance  Companies 
Arnold  Klaus 

Assistant  Manager 

San  Diego  Chamber  of  Commerce 
Reuben  Kliewer 

Farmer,  Kern  County 
Fred  Lawrence 

San  Diego  City  Controller 


Richard  J.  Lawrence 
Deputy  County  Counsel 
County  of  Riverside 

Richard  W.  Lazansky 

Assistant  Chief  Financial  Economist 
Department  of  Finance 

Ray  I^eavitt 

Chief  Assessor  for  the  City  and 
County  of  San  Francisco,  represent- 
ing State  Association  of  County  Su- 
pervisors 

Clark  Lee 

Chief  Statistician,  Franchise  Tax 
Board 

George  Lewie 

U.S.  Treasury  Department  Internal 
Revenue  Service 

Franklin  W.  Lilley 

City  Manager,  Oceanside 

Ralph  G.  Lindstrom 

Lindstrom,  Robison,  Lovell  and  King, 
Los  Angeles 

Alex  Lozier 

Legislative  Chairman  of  the  West 
Pico  Democratic  Club  and  member 
of  American  Association  of  Retired 
Persons 

.John  Lynch 

Chairman,  State  Board  of  Equaliza- 
tion 

Richard  Malcolm 

City  Manager,  City  of  Claremont 

John  Marshall 

Senior  Statistician,  State  Board  of 
Equalization 

William  L.  McCoy 

City  of  Los  Angeles,  Chief  Legislative 
Representative 

William  MacDougall 

General  Manager,  County  Supervisors 
Association  of  California 

John  McFarland 

General  Indemnity  Company  Fire- 
men's Fund 

Edward  A.  McMillan 

City  Assessor,  City  of  Santa  Barbara 

Howard  E.  McXamer 

Auditor-Controller,  Contra  Costa 
County 

John  McQuilken 

San  Diego  County  Assessor 

Edwin  Meese,  Jr. 

Treasurer  and  Tax  Collector  of  Ala- 
meda County 

Elmer  Mehlschau 

San  Luis  Obispo  County  Farm  Bureau 

Robert  Michalski 

Palo  Alto  City  Attorney 

Jay  Michael 

League  of  California  Cities 

Leonard  D.  Miller 

Vice  President,  LACAR  Enterprises, 
Menlo  Park 

John  Mitchell 

Farmer,  Fresno  County 


376 


COMMITTEE  ON  REVENUE  AND  TAXATION 


Johu  Nagy 

California    Homeowuers    Association 
Hon,  Richard  Nevins 

Member,  State  Board  of  Equalization 
Charles  Newby 

California  Properties  of  Women's  Di- 
vision of  the  Methodist  Church 
Charles  J.  O'Brien 

Chief  Deputy  Attorney   General    (on 

behalf  of  Attorney  General) 
Rt.  Rev.  Msgr.  Thomas  J.  O'Dwyer 

Department  of  Health  and  Hospitals, 

Archdiocese  of  Los  Angeles 
Francis  H.  O'Neill 

Attorney,  Los  Angeles 
Charles  Otterman 

Tax  Counsel,  State  Board  of  Equali- 
zation 
Charles  Paul 

Director,   Department  of  Agriculture 
William  Payne 

Executive    Officer,    State    Employees' 

Retirement  System 
Hugh  Plumb 

Assessor,  County  of  Orange 
H.  Jackson  Pontius 

Executive   Vice  President,   California 

Real  Estate  Association 
Bud  Porter 

Legislative    Representative,    City    of 

San  Diego 
A.  Alan  Post 

Legislative  Analyst 
J.  B.  Quinn 

Master,  California  State  Grange 
Donald  H.  Razee 

Alauaging   Editor,   California  Farmer 
Kent  Redwine 

Iruiier  Coach  Association 
Walter  Reed 

Acting  Assessor,  City  of  Pasadena 
Hon.  George  Reilly 

Member,  State  Board  of  Equalization 
Ralph  Rice 

Professor  of  Law,  UCLA 
Ralph  Rosedale 

Tax  Chairman,  Tulare  County  Farm 

Bureau 
Professor  Gerhard  Rostvold 

Professor  of  Economics  and  Dean  of 

the  Faculty,  Pomona  College 
Saul  Ruskin 

Attorney,  Palm  Springs 
Stanley  Sai^iro 

Attorney,  Los  Angeles 
S.  S.  Schier 

Rancher,  North  San  Diego  County 
E.  Robert  Scrofani 

Chairman,  San  Francisco  Committee 

to  Reform  the  Assessment  of  Private 

Property 


Frank  Seeley 

Assistant  Assessor,  County  of  River- 
side 

Leo  Selleuger 

General  Manager,  Civil  Service  Em- 
ployees Insurance  Company  of  San 
Francisco 

Mr.  Marion  Sellers 

Greater  San  Jose  Chamber  of  Com- 
merce 

John  Sheehan 

Legislative  Secretary  to  the  Governor 

Harold  M.  Simon 

Attorney,  Palm  Springs 

Bob  F.  Small 

Representing  San  Diego  County 
Board  of  Supervisors 

Dr.  J.  Herbert  Snyder 

Department  of  Agricultural  Econom- 
ics, University  of  California  at  Davis 

William  B.  Staiger 

Agricultural  Council  of  California 

Joseph  Thomas 

Chief  Assistant  Insurance  Commis- 
sioner of  the  State  of  California 

Vernon  Timnious 

Economic  Development  Agency  of 
State  of  California 

William  T.  H.  Tulloch 

President,  San  Diego  County  Farm 
Bureau 

James  E.  Umfrid 

Assistant  Regional  Tax  Commis- 
sioner, Santa  Fe  Railway 

Max  Eddy  Utt 

Association  of  Southern  California 
Homes  for  the  Aged 

Don  Vial 

California  Labor  Federation,  AFL- 
CIO 

Bruce  Walker 

Assistant  Executive  Officer,  Franchise 
Tax  Board 

E.  F.  Wanaka 

Assessor,  County  of  Contra  Costa 

Philip  Watson 

Assessor,  County  of  Los  Angeles 

Carl  E.  Weidman 

California  Land  Title  Association 

Dr.  Felix  Weil 

Secretary,  Property  Taxpayers  Coun- 
cil 

Ronald  Welch 

Assistant  Executive  Secretary,  State 
Board  of  Equalization 

Eugeue"B.  Wilson 
Resident  Counsel,  California  Retailers 
Association 

Russell  Wolden 

Assessor  of  City  and  County  of  San 
Francisco 


printed  in  California  office  of  state  printing 


L3854 — 100     8-65     3M 


ASSEMBLY  INTERIM  COMMITTEE  REPORTS 
1963-65 


VOLUME  5 


NUMBER  9 


FINAL  REPORT 

ASSEMBLY  INTERIM  COMMITTEE 
ON  FISH  AND  GAME 

MEMBERS  OF  THE  COMMITTEE 

PAULINE   L   DAVIS,  Chairman 
VINCENT  THOMAS,  Vice  Chairman 
DON  A.  ALLEN,  Sr.  GEORGE  W.  MILIAS 

ROBERT  E.  BADHAM  JAMES  R.  MILLS 

STEWART  HINCKLEY  WALTER  W.  POWERS 

HARVEY  JOHNSON 

R.  Kieth  Binford,  Special  Consultant 
Helen  R.  Trainor,  Committee  Secretary 


HON.  JESSE  M.  UNRUH 
Speaker 

HON.  JEROME  R.  WALDIE 
Majority  Floor  Leader 


Published  by  fbe 

ASSEMBLY 

OF  THE  STATE  OF  CALIFORNIA 

January  1965 

HON.  CARLOS  BEE 

Speaker  pro  Tempore 
HON.  ROBERT  T.  MONAGAN 
Minority  Floor  Leader 

JAMES  D.  DRISCOLL 
Chief  Clerk 


TABLE  OF  CONTENTS 

Page 

Letter  of  Transmittal 5 

Introduction  7 

Fiscal  Affairs 

Legislative  Analyst's  Report . 9 

Anadromous  Fish 30 

HR  407 

Interstate  Deer  Herd 32 

HR  494 
AJR  20 

Marine  Research 37 

HR  288 

Marine  Resources  39 

HR  297 
AB  2738 

Reservation  of  Water  and  Fishlife 42 

AB  1977 

Proposed  Bills  Stemming  From  the  Contents  of  the  Final  Report    44 


(3) 


I 


LETTER  OF  TRANSMITTAL 


Assembly  Interim  Committee  on  Fish  and  Game 

January  8,  1965 
The  Honorable  Jesse  M.  Unruh 

Speaker  of  the  Assembly 
Members  of  The  Assembly 
Assembly  Chamber 

Gentlemen : 

In  accordance  with  House  Kesolution  500.8,  your  Interim  Committee 
on  Fish  and  Game  herewith  presents  a  report  of  findings  and  conclu- 
sions together  with  recommendations  and  substantiating  material  con- 
cerning those  subjects  and  bills  assigned  and  studied  by  this  committee 
for  the  interim  period  1963/1965. 


Respectfully  submitted, 


Pauline  L,  Davis,  Chairman 
Assembly  Interim  Committee 
on  Fish  and  Game 
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INTRODUCTION 

All  through  the  interim  period,  the  question  of  how  to  place  value 
and  what  kind  of  value  should  be  placed  on  the  state 's  natural  resources 
came  again  and  again  before  the  committee  at  hearings,  and  through 
the  mails. 

This,  most  certainly,  is  not  a  nevv  problem,  but  our  population  pres- 
sures and  increasing  interest  in  outdoor  recreation  by  millions  of  Amer- 
icans have  given  the  question  of  value  a  new  acuteness.  The  question  is 
not  entirely  one  of  economics,  of  general  or  special  funds,  nor  of  who 
pays  the  bill  for  increased  efforts  to  enhance  or  preserve  our  natural  re- 
sources. There  are  esthetic  values,  the  preservation  of  natural  beauty, 
that  often  are  set  aside  and  ignored  in  favor  of  dollar  values.  The  act 
of  ignoring  such  other  values,  however,  is  in  effect,  a  decision  against 
natural  resource  preservation  and  enhancement. 

When  the  coastal  forests  were  logged  decades  ago,  and  hundreds  of 
streams  were  choked  with  timber  debris,  and  later  erosion  further  dam- 
aged the  streams,  the  age-old  beauty  of  the  forest  was  disturbed,  but  the 
silver  salmon,  an  important  recreational  and  economic  asset,  was  pushed 
to  near  extinction. 

The  economic  advantage  accruing  to  the  timber  interests  from  these 
methods  of  harvesting  a  natural  resource  was  done  at  the  expense  of 
another  vast,  important  economic  resource  of  the  future,  the  silver 
salmon  fisheries. 

When  decisions  were  made  to  build  an  irrigation  system  including 
damming  the  San  Joaquin  River,  the  economics  of  agriculture  dictated 
the  necessity,  but  the  San  Joaquin  River's  king  salmon  runs  suffered 
near  extinction  and  the  pollution  of  the  rivers  which  followed  served  to 
further  the  damage  to  the  fishlif e  of  that  drainage  system.  When  free- 
way construction,  in  the  interest  of  economy  of  route,  damages,  destroys 
or  forever  alters  a  natural  setting,  any  other  value  has  been  set  aside 
or  negated  in  the  interest  of  economy. 

No  one  can  question  the  value  of  increased  irrigation  water  to  the 
general  economy  or  the  need  for  good  highway  transportation,  but  a 
serious  question  can  be  raised  as  to  the  lack  of  planning  to  prevent  the 
loss  to  the  economy  of  an  important  commercial  and  sport  fishery,  and 
to  the  virtual  disregard  of  other  values. 

Economic  values  are  an  important  incentive,  an  easy-to-define  and 
understood  basis  for  public  decisionmaking.  There  is  no  question  that 
economic  values  to  society  must  be  considered  in  expenditure  of  public 
funds,  and  appropriate  criteria  for  defining  areas  of  state  responsibility 
to  the  general  public  and  to  specific  segments  of  the  public  are  seriously 
needed. 

If  the  commercial  activities  of  the  salmon  fisheries  contribute  jobs, 
taxes  and  benefits  to  the  whole  state,  then,  perhaps,  the  state's  efforts 
to  increase  the  number  of  salmon,  protect  spawning  gravel,  and  con- 
duct research  might  well  be  supported  by  the  economy  as  a  whole. 
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This  is  an  esample  of  economic  criteria  for  making  decisions  which 
are  not  available  to  policymakers  in  California  because  no  effort  has 
been  made  to  discover  or  define  the  contribution  made  by  the  state's 
natural  resources  to  the  general  economy. 

There  is  also  another  seriously  needed  element  in  public  policy  forma- 
tion. In  consideration  of  economic  decisions,  how  do  you  justify  the 
inclusion  in  the  deliberations  and  give  weight  to  criteria  which  are  sub- 
jective ;  i.e.,  beauty,  spiritual  uplift,  the  outdoor  experience,  the  access 
to  solitude — these  are  additional  criteria  for  decisionmaking  that  are 
difficult  to  assess  and,  hence,  more  often  completely  excluded  from  pub- 
lic policy  formation. 

It  is  the  intention  of  this  committee  to  open  both  the  question  of  de- 
fining economic  criteria  for  decisions  in  natural  resource  policy  and 
the  question  of  subjective  criteria  as  a  base  for  public  decision.  If  our 
society  is  to  progress,  it  must  find  a  balance  between  these  two.  Sub- 
duing the  natural  environment  is  no  longer  man's  greatest  task  or 
greatest  challenge.  Other  tasks  and  challenges  are  absorbing  his  collec- 
tive attention  now,  and  the  natural  endownments  of  our  state  might 
well  slip  away  into  oblivion  if  some  criteria  to  prevent  this  is  not  de- 
fined and  utilized  by  the  policymakers  of  our  state. 
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I.  ORIGIN  AND  SCOPE  OF  THE  STUDY 

This  study  of  the  Department  of  Fish  and  Game  was  undertaken  at 
the  request  of  the  Assembly  Interim  Committee  on  Fish  and  Game  and 
the  Assembly'  Rules  Committee.  The  committees  asked  for  a  review  of 
the  programs  of  the  department  from  a  fiscal  point  of  view  and  iden- 
tification of  areas  needing  attention  of  the  Legislature  either  in  the 
form  of  budgetary  revisions  or  new  legislation. 

The  requested  study  proposed  a  review  of  the  objectives  of  the  De- 
partment of  Fish  and  Game  and  provided  that  on  the  basis  of  the 
objectives  and  fiscal  data  available,  or  to  be  gathered  in  the  study,  the 
activities  of  the  department  were  to  be  arranged  in  a  program  format. 
Analysis  of  the  program  format  was  to  be  the  final  step  in  the  study  to 
identify  problem  areas  on  which  suggestions  or  recommendations  to 
the  committees  would  be  made. 

As  the  study  progressed,  it  became  evident,  as  discussed  in  more  de- 
tail in  the  next  chapter,  that  the  lack  of  clear  departmental  objectives 
did  not  permit  developing  at  this  time  a  format  adequate  for  program 
analysis.  The  emphasis  of  this  study  was  therefore  shifted  to  explore 
more  fully  the  problems  of  defining  departmental  objectives  and  to  give 
particular  attention  to  the  possibilities  of  resolving  these  problems.  In 
addition,  the  committees  added  a  further  request  for  a  review  of  Gen- 
eral Fund  versus  Fish  and  Game  Preservation  Fund  financing  of  the 
Department  of  Fish  and  Game.  Finally,  this  report  includes  an  enumer- 
ation of  specific  problem  areas  in  which  suggestions  or  recommenda- 
tions are  made  for  savings,  increased  efficiency  or  other  improvements 
which  were  identified  during  the  course  of  the  study. 

In  1958  the  Legislature  ordered  an  extensive  review  of  the  Depart- 
ment of  Fish  and  Game.  It  contained  an  extensive  review  of  the  depart- 
ment's  planning,  administrative  and  organizational  problems.  In  con- 
trast the  present  study  of  the  Department  of  Fish  and  Game  does  not 
contain  any  analysis  of  fish,  game  and  wildlife  management  as  a  special- 
ized field  of  knowledge  since  it  is  beyond  the  scope  of  the  study.  Our 
study  does  touch  on  many  of  the  department's  planning,  administra- 
tive and  organizational  problems  discussed  in  the  1958  report.  It  is 
interesting  to  note  that  many  of  the  department's  problems  of  this  type 
are  essentially  the  same  ones  found  in  1958. 

A  large  number  of  the  resources  management  recommendations  made 
in  the  1958  report  have  been  adopted  by  the  department  and  several  of 
the  internal  management  recommendations  have  been  adopted  in  part. 
Other  innovations  or  improvements  in  the  report  have  also  been  adopted 
by  the  department  in  the  past  few  years.  Unfortunately,  some  of  its 
problems  have  grown  rapidly  also  and  new  ones  have  occurred  so  that, 
overall,  the  department  is  still  confronted  wdth  many  serious  problems. 
Basic  to  many  of  these  problems  seems  to  be  the  continuing  difficulties 
in  clarifying  the  objectives  of  the  department. 
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II.  OBJECTIVES  OF  THE  DEPARTMENT  OF  FISH  AND  GAME 

Essential  to  the  most  efficient  and  rational  operation  of  any  govern- 
mental undertaking  is  a  clear  definition  and  understanding  of  the  ob- 
jectives an  organization  is  to  achieve.  Otherwise,  it  is  difficult  for  any- 
governmental  program  to  be  organized,  financed,  executed  and  finally 
evaluated.  Much  of  the  difficulty  in  the  state's  activities  with  respect 
to  fish  and  game  can  be  traced  directly  to  the  uncertainty  or  lack  of 
agreement  on  objectives  because  these  objectives  have  changed  with 
time  and  with  differing  uses  for  the  resources  involved. 

The  Fish  and  Game  Code  states  that  the  fish  and  wildlife  of  the  state 
belong  to  the  people  of  the  state.  Currently  the  use  of  fish  and  game  by 
the  general  public  is  as  a  food  supply  made  available  through  commer- 
cial food  channels.  In  other  respects  the  public  ownership  of  fish  and 
wildlife  is  largely  for  its  aesthetic  and  moral  value.  Thus,  there  is  a 
broad  and  vague  public  interest  in  all  fish  and  wildlife  and  a  very 
special  interest  among  hunters  and  fishermen  in  certain  species  of  fish 
and  wildlife  that  they  prefer  to  take  either  for  its  food  or  recreational 
value. 

The  hunters  and  fishermen  are  a  minority  of  the  citizens  of  Califor- 
nia. For  example,  641,038  hunting  licenses  and  1,587,773  sport  fishing 
licenses  were  issued  in  1962  calendar  year  and  1962-63  fiscal  year,  re- 
spectively, out  of  a  total  state  population  of  17,044,000  in  July  1962. 
It  is  not  unusual  for  the  State  of  California  to  establish  a  special  or- 
ganization operating  out  of  a  special  fund  to  finance  work  done  by  the 
state  in  behalf  of  a  segement  of  its  population.  These  programs  fre- 
quently lead  to  controversy,  however,  if  the  general  public  interest  is 
not  clearly  defined  and  distinguished  from  the  special  interests. 

The  Department  of  Fish  and  Game  manages  the  fish  and  game  re- 
sources of  the  state  primarily  in  behalf  of  the  hunters  and  fishermen 
who  support  its  activities  through  their  purchases  of  hunting  and  fish- 
ing licenses.  This  naturally  leads  the  department  to  give  utmost  con- 
sideration to  the  wishes  of  the  hunters  and  fishermen  because,  among 
other  reasons,  it  has  an  interest  in  keeping  revenues  coming  into  the 
department  to  pay  the  costs  of  departmental  operations.  Yet  the  depart- 
ment also  has  a  fundamental  objective  to  preserve  and  protect  fish  and 
wildlife  throughout  the  state  whether  or  not  of  interest  to  fishermen 
and  hunters  who  support  the  department.  For  example,  whenever  the 
department  proposes  to  discontinue  the  wildlife  refuges  it  operates  in 
order  to  maximize  hunting,  elements  of  the  general  public  oppose  these 
efforts  in  the  belief  that  a  public  interest  is  served  by  the  refuges. 

It  is  generally  agreed  that  the  department  also  has  another  prime 
objective  to  manage  the  fish  and  game  resources  of  the  state  in  order  to 
"conserve"  such  resources.  Webster  defines  "conservation"  as  "a 
conserving,  preserving,  guarding,  or  protecting;  a  keeping  in  a  safe 
or  entire  state ;  preservation. ' '  Conservation  usually  includes  reason- 
able use  of  naturally  occurring  resources  such  as  minerals  and  timber 
to  meet  tlie  needs  of  mankind  and  where  possible  to  provide  for  natural 
regrowth  to  develop  a  sustained  yield  or  continuing  supply.  Conserva- 
tion does  not  normally  include  the  farming  approach,  i.e.,  raising  a 
supply  to  meet  a  demand.  The  farming  approach  is  frequently  used 
in  ' '  put  and  take ' '  operations  of  fish  and  game  management  and  creates 
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confusion  when  it  is  not  clearly  distingnished  from  the  conservation 
approach  such  as  natural  habitat  improvement. 

Lack  of  clarit}'  in  basic  progrrams  can  also  lead  to  confusion  in  deriv- 
ative proprams.  Thus,  proponents  of  water  projects  are  disturbed  by 
the  fact  that  the  department  exerts  strong  opposition  to  many  water 
resources  development  projects  on  the  grounds  that  they  may  destroy 
a  natural  fishery,  while  it  simultaneously  spends  large  sums  for  put 
and  take  fishing  and  is  actively  engaged  in  perfecting  the  use  of  w-ater 
project  reservoirs  for  a  warm  water  fishery.  This  indicates  the  existence 
of  alternative  solutions  to  the  fishery  problem  created  by  water  develop- 
ment projects,  but  there  is  no  clear  policy  for  applying  these  alterna- 
tives. The  department  certainly  should  not  be  criticized  for  desiring  to 
utilize  all  available  resources  and  for  exploring  new  techniques  to  in- 
crease resources,  but  it  is  difficult  to  tell  when  the  department  is  doing 
this  and  when  it  is  only  reacting  to  diverse  pressures. 

In  the  preparation  of  this  report,  an  effort  was  made  to  identify  that 
portion  of  the  work  of  the  Department  of  Fish  and  Game  which  has  a 
broad,  general  public  interest.  The  following  were  identified:  import 
quarantines  on  various  undesirable  animals,  certain  aspects  of  water 
pollution  control,  operation  of  sanctuaries  and  refuges  where  no  hunt- 
ing is  allowed,  and  protection  of  certain  rare  species.  With  the  excep- 
tion of  the  department's  w^ater  pollution  control  work,  which  is  dis- 
cussed in  Chapter  VI,  the  activities  of  the  department  with  a  broad 
public  interest  are  minimal  in  nature  and  involve  virtually  no  money. 
For  example,  although  the  Department  of  Fish  and  Game  has  a  quaran- 
tine on  starlings  it  is  doing  no  work  on  the  control  of  starlings  and 
their  depredations. 

A  number  of  activities  which  directly  benefit  fishing  and  hunting 
were  found  to  be  supported  by  the  General  Fund,  or  are  generally 
expected  to  be  financed  from  the  General  Fund.  Among  these  are  the 
projects  of  the  Wildlife  Conservation  Board  and  the  payments  for  en- 
hancement of  fish  and  wildlife  at  water  projects.  These  are  discussed  in 
detail  in  Chapter  V. 

Most  of  the  activities  of  the  department  fall  between  the  above  two 
categories  because  they  serve  both  a  general  public  interest,  to  a  limited 
extent,  and  a  special  interest  on  the  part  of  hunters  and  fishermen,  to  a 
major  extent.  This  is  the  area  w^here  the  most  money  is  spent,  where 
state  policy  is  very  uncertain  and  w^here  most  of  the  diificulties  in 
establishing  departmental  objectives  and  programs  occur. 

A  further  grouping  has  arisen  among  fishermen  and  hunters.  This 
consists  of  clubs  and  the  commercial  hunting  establishments  with  limited 
memberships  and  rather  expensive  dues.  Whereas  in  the  put  and  take 
programs  for  catchable  trout,  the  trout  are  placed  in  public  waters  that 
are  easily  accessible  to  the  public,  the  clubs  and  commercial  establish- 
ments raise  much  of  their  owai  catches  under  the  close  supervision 
and  sometimes  with  the  assistance  of  the  department,  or  as  in  the  case 
of  duck  clubs,  are  favorably  located  next  to  publicly  owned  and  oper- 
ated management  areas.  These  clubs  and  commercial  establishments 
have  tended  to  produce  "easy"  hunting.  Their  activities  serve  neither 
the  general  public  nor  the  typical  licensee  yet  the  department  spends 
money  to  assist  them. 
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An  effort  was  made  in  this  study  to  determine  the  existence  of  a 
comprehensive,  generally  recognized  budgetary  rationale  or  philosophy 
covering  the  expenditure  of  state  funds  for  fish  and  wildlife  activities 
based  on  the  beneficiaries  identified  in  the  preceding  paragraphs.  None 
was  found.  It  was  found  that  as  a  practical  matter  the  department's 
statutory  responsibility  to  protect  and  preserve  all  fish  and  wildlife 
in  the  state  has  required  the  department  on  occasion  to  expend  its 
special  fund  money  for  the  public  benefit.  At  the  same  time  it  was 
found,  as  discussed  in  Chapter  V,  that  the  state  spends  a  substantial 
sum  of  General  Fund  money  for  purposes  which  exceed  the  public 
interest  and  directly  serve  the  interests  of  the  fishermen  and  hunters. 

Since  the  public  own  the  fish  and  game  of  the  state,  it  would  be  rea- 
sonable to  surmise  that  the  people  of  the  state  have  placed  some  financial 
burden  on  the  hunters  and  fishermen  of  the  state  in  return  for  the 
privilege  of  taking  their  fish  and  game.  This  burden  might  reasonably 
be  assumed  to  be  the  protection  of  all  the  fish  and  wildlife  of  the  state 
in  behalf  of  the  general  public.  As  already  noted  this  appears  to  be  the 
practical  effect  of  the  present  law.  HoAvever,  the  general  attitude  seems 
to  be  developing  within  the  department  and  among  conservationists 
that  it  is  a  General  Fund  responsibility  to  protect  that  part  of  the  fish 
and  wildlife  of  the  state  which  hunters  and  fishermen  do  not  wish  to 
take.  Such  a  policy  might  mean  that  the  hunters  and  fishermen  have  an 
obligation  to  the  people  of  the  state  only  for  the  protection  and  replen- 
ishment of  the  fish  and  game  species  they  wish  to  take.  Either  way,  the 
concept  of  the  relative  responsibility  which  should  be  borne  by  the 
public  or  the  hunters  and  fishermen  to  protect  fish  and  wildlife  remains 
a  point  of  debate.  As  a  practical  matter  under  present  practices  it  seems 
to  vary  with  the  species  involved. 

The  State  Constitution  authorizes  the  Legislature  to  delegate  legisla- 
tive authority  to  the  Fish  and  Game  Commission  and  this  has  been 
done.  This  may  be  one  reason  why  the  Fish  and  Game  Code  does  not  give 
adequate  recognition  to  the  need  for  clearly  stated  objectives  and  fiscal 
or  operating  policies  derived  from  such  objectives.  The  interests  of  the 
general  public  versus  those  of  the  licensed  fishermen  and  hunters  are 
not  adequately  defined.  Broad  programs  are  authorized  without  stating 
how  they  relate  to  other  programs.  Directives  to  conserve  what  is  natural 
and  if  possible  restore  it  leave  an  almost  unlimited  area  of  discretion 
to  the  Department  of  Fish  and  Game.  The  regulations  and  policies  of 
the  Fish  and  Game  Commission  narrow  the  area  of  discretion  some- 
what, but  still  leave  a  broad  area  for  departmental  discretion.  (See  Fish 
and  Game  Code  Sections  325,  355,  452,  1000,  1007,  1008,  1009,  1120, 
5650  for  examples.) 

In  an  attempt  to  solve  the  problems  of  uncertain  departmental  objec- 
tives, a  major  public  information  and  conservation  education  program 
by  the  Department  of  Fish  and  Game  was  undertaken.  Its  purpose  was 
to  win  public  acceptance  for  the  department's  views  on  management 
of  fish  and  game  and  particularly  the  either-sex  deer  hunt.  Such  an 
information  and  education  program  has  been  undertaken  by  the  depart- 
ment, but  it  is  doubtful  that  it  has  contributed  much  even  though  al- 
most $600,000  was  spent  last  year.  Sound  programs  and  public  accep- 
tance of  fish  and  game  management  would  probably  result  more  directly 
from  discussion  of  basic  departmental  objectives  and  agreement  on 
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them.  If  agreement  on  objectives  can  be  reached,  the  need  for  selling 
the  department's  programs  will  diminish  because  the  basis  for  much 
of  the  controversy  will  have  been  removed. 

At  this  point,  however,  it  is  important  to  recognize  that  the  status  of 
public  reaction  and  thinking  may  not  permit  agreement  on  certain 
objectives.  Even  if  this  is  the  situation,  it  is  desirable  to  establish  the 
extent  of  this  condition  and  to  recognize  that  public  information  activi- 
ties alone  will  not  resolve  it.  It  is  also  important  for  purposes  of  this 
studv  to  recognize  that  resolution  of  the  department's  objectives  in  a 
satisfactory  manner  is  an  important  step  leading  to  sound  decisions  on 
fiscal  problems.  This  study  emphasizes  developing  processes  to  clarify 
objectives,  policies  and  programs  rather  than  to  evaluate  any  particular 
decision.  Consistent,  although  not  perhaps  fully  rational,  programs 
can  be  constructed  around  almost  any  reasonable  set  of  objectives. 
This  is  not  possible,  however,  when  these  objectives  are  in  conflict  or 
unclear. 

III.  DEPARTMENTAL  PLANNING 

A  departmental  planning  effort  was  not  undertaken  until  last  fiscal 
year  when,  as  part  of  the  State  Development  Plan,  the  Department  of 
Fish  and  Game  began  to  develop  a  significant  planning  effort.  The 
concept  of  planning  for  the  Department  of  Fish  and  Game  is  changing. 
Present  planning  efforts  are  more  sophisticated  and  reflect  the  need 
to  integrate  planning  for  the  future  of  our  fish  and  game  resources 
not  only  to  supply  program  data  to  the  Department  of  Fish  and  Game 
but  to  integrate  these  data  in  a  plan  for  the  comprehensive  utilization 
of  all  the  state's  natural  resources. 

Last  year  our  analysis  of  the  fiscal  year  1964-65  Budget  Bill  reviewed 
the  impact  of  the  State  Development  Plan  on  the  Resources  Agency. 
It  suggested  that  the  departments  of  the  Resources  Agency  should 
carry  the  primary  responsibility  for  meeting  their  planning  needs, 
rather  than  turning  the  work  over  to  outside  planners  or  consultants. 
We  are  pleased  to  note  that  this  is  the  direction  of  the  planning  effort 
in  the  Department  of  Fish  and  Game.  We  are  also  pleased  to  note  that 
the  Administrator  of  the  Resources  Agency  has  established  a  Resources 
Agency  Programing  Committee,  representing  the  constituent  depart- 
ments of  the  agency,  with  the  responsibility  to  advise  the  administrator 
on  the  following : 

(a)  Definition  of  long-range  planning  policies,  objectives  and  pro- 
grams of  the  agency; 

(b)  Advice,  review,  and  encouragement  of  development  and  imple- 
mentation of  long-range  planning  programs  by  constituent  units 
of  the  agency; 

(c)  Coordination  of  the  long-range  planning  programs  of  the  agency 
units ; 

(d)  Coordination  of  the  long-range  planning  interests  of  the  agency 
with  the  planning  efforts  of  outside  organizations. 

The  planning  efforts  of  the  Department  of  Fish  and  Game  are  therefore 
included  in  provisions  to  integrate  them  with  related  planning  involv- 
ing forestry,  water  resources,  recreation,  soil  conservation,  etc.,  going 
on  in  state  government. 
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Federal  grant  funds  available  to  the  State  Office  of  Planning  for  ex- 
penditure on  the  State  Development  Plan  in  the  amount  of  $110,000 
have  been  allocated  to  the  Department  of  Fish  and  Game  for  the  plan- 
ning work.  A  small  departmental  coordinating  staff  has  been  organized 
which  reports  to  the  deputy  director.  This  staff  provides  planning 
coordination  and  instructions  to  the  regional  managers  and  the  staff 
branches  in  Sacramento  who  actually  are  doing  the  planning  work.  The 
planning  effort  consists  of  three  stages.  The  first  stage  is  an  inventory 
of  all  fish  and  game  resources  and  habitat,  the  second  stage  is  a  pro- 
jection of  land-use  changes  and  patterns  of  development  to  show  how 
the  presently  existing  resources  will  be  changed  in  the  future,  and  the 
third  stage  is  the  determination  of  the  needs  for  fish  and  game  resources 
in  the  next  20  years.  Finally,  conclusions  will  be  made  on  the  best 
methods  to  supply  the  estimated  needs.  The  work  now  underway  is 
scheduled  to  be  completed  in  October  1965. 

Our  review  of  the  department's  planning  effort  indicates  that  it  is 
making  progress.  The  results  that  may  be  available  from  this  18 
months'  project  will  surely  be  limited  and  leave  much  to  be  desired  be- 
cause this  is  a  first  effort.  Just  how  much  the  department  can  reasonably 
accomplish  is  not  known,  but  it  appears  to  be  making  a  genuine  effort 
for  which  it  should  be  commended. 

_  It  has  already  been  pointed  out  that  the  planning  function  can  pro- 
vide invaluable  information  to  resolve  some  of  the  conflicts  in  basic  ob- 
jectives of  the  department.  A  look  ahead  will  provide  significant  guid- 
ance on  the  extent  to  which  the  department  can  be  a  conservation  agency 
or  willbe  forced  to  adopt  put  and  take  farming  approaches.  Coordina- 
tion with  resources  planning  work  of  other  departments  may  develop 
compromises  to  set  aside  areas  where  conservation  efforts  will  be  para- 
mount while  designating  other  areas  where  farming  approaches  will  be 
employed.  For  example,  it  is  already  becoming  apparent  from  the  long- 
range  planning  work  that  the  Department  of  Fish  and  Game  is  doing 
with  the  Department  of  Water  Resources  in  the  north  coastal  area  that 
water  resources  development  on  the  lower  Klamath  River  will  be  ex- 
pensive and  that  the  construction  of  a  large  dam  on  the  lower  river 
may  destroy  the  anadromous  fisheries  of  the  river.  As  the  Department 
of  Fish  and  Game  develops  information  on  the  future  demands  for  this 
type  of  fishing  and  the  future  resources  available,  it  may  be  possible 
to  make  an  informed  decision  whether  the  river  should  be  preserved  in 
a  wild,  undeveloped  state. 

A  promising  planning  job  has  been  done  by  the  Department  of  Fish 
and  Game,  under  financing  provided  by  the  Department  of  Water  Re- 
sources, to  solve  the  most  important  problems  of  fish  and  wildlife  pro- 
tection associated  with  the  Delta  Water  Project.  In  this  case  the  neces- 
sary work  was  carefully  determined,  attention  of  the  personnel  was 
concentrated  on  important  features  and  extraneous  influences  elimi- 
nated. The  results  have  been  startling  and  appear  to  demonstrate  how 
water  can  be  transferred  across  the  delta  by  a  peripheral  canal  without 
significaiit  detriment  to  fish  and  wildlife  and  with  major  enhancement. 
The  findings  of  the  department  are  reported  in  the  third  progress  re- 
port with  simple  language  and  logical  discussion.  A  highly  controversial 
problem  has  probably  been  greatly  eased  by  diligent  planning. 
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Other  difficult  decisions  confronting  the  department  should  also  re- 
ceive assistance  in  their  solution  by  the  right  type  of  long  and  short 
range  planning.  Thus  planning  will  provide  some  leads  to  the  type  of 
research  that  the  department  should  be  concentrating  on  by  showing 
the  relative  magnitude  and  the  nature  of  some  of  its  future  problems. 
Planning  of  the  right  type  should  also  assist  the  department  in  distrib- 
uting its  available  funds  and  manpower  more  precisely  among  the 
various  approaches  to  species  management  such  as  habitat  improve- 
ment, hatchery  operations,  artificial  environments,  etc.  In  short,  plan- 
ning should  provide  a  powerful  basis  for  formulation  of  more  efficient 
programs  within  the  department. 

IV.  PROGRAM  FORMULATION,  BUDGETING,  AND  COST  ACCOUNTING 

A  program  budget  presents  the  proposed  expenditures  for  a  depart- 
ment on  the  basis  of  money  requested  to  carry  out  a  given  program  or 
activity.  The  purposes,  timing,  expected  results  and  reasons  for  doing 
the  work  are  spelled  out  in  the  budget  justification  material.  Essentially, 
program  budgeting  involves  requesting  funds  on  the  basis  of  what  is  to 
be  accomplished  with  the  money  rather  than  costing  out  the  positions 
and  operating  expenses  of  a  department.  Emphasis  is  placed  on  both 
work  to  be  done  and  its  cost  rather  than  on  cost  alone. 

Most  state  departments  have  prepared  their  budgets  by  computing 
the  costs  of  the  positions  needed  and  the  operating  costs  associated  Avith 
these  positions.  The  accounting  systems  of  these  departments  have  been 
based  on  a  similar  approach,  one  that  determines  the  expenditures  for 
salaries  and  wages  and  associated  operating  expenses  in  an  organization. 
This  is  the  traditional  accounting  system  used  in  government  at  all 
levels,  but  it  differs  markedly  from  the  system  used  by  business.  Busi- 
ness firms  prefer  a  cost  accounting  system  that  reports  the  cost  of  pro- 
ducing a  given  product  or  each  of  a  variety  of  products  manufactured. 
A  cost  accounting  system  has  seldom  been  used  in  government  except 
for  capital  outlay  projects,  perhaps  because  its  application  requires  a 
definition  of  the' work  to  be  done  before  costs  can  be  charged  to  the 
individual  tasks  or  projects. 

Program  budgeting  and  cost  accounting  are  complementary  and  can 
be  fitted  together  for  governmental  use  to  make  a  complete  program 
control  system  to  improve  the  internal  management  of  a  department  as 
well  as  to  serve  the  budgetary  and  accounting  requirements  of  govern- 
ment. The  common  denominator  is  the  definition  of  a  department 's  pro- 
grams on  a  basis  adequate  for  both  budgeting  and  accounting  purposes, 
so  that  the  accounting  for  expenditures  can  be  made  against  the  same 
work  used  in  budgeting  and  requesting  funds.  In  addition,  for  certain 
activities  a  work  order  system  can  be  added  which  controls  the  timing 
and  rate  of  expenditure,  so  that  no  employee  can  charge  expenditures 
to  a  given  job  until  a  work  order  for  that  job  is  issued.  The  work  order 
should  contain  both  a  description  of  the  work  and  authorization  to 
charge  a  given  amount  of  money  up  to  the  amount  stated  in  the  budget. 
A  work  order  can  be  kept  open  from  one  fiscal  year  to  another  so  that 
expenditures  for  a  long-range  project  can  be  accumulated  on  it,  or  it 
can  be  terminated  to  assure  that  no  expenditures  for  the  work  it  covers 
are  made  at  any  time  the  work  is  not  desired. 
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The  Assembly  Ways  and  Means  Committee,  the  Resources  Agency 
Administratrator,  the  Department  of  Finance,  and  the  Legislative 
Analyst  have  been  urging  the  adoption  of  program  budgeting  in  the 
Resources  Agency.  Program  budgeting  and  a  cost  accounting  system  are 
well  suited  for  the  work  of  a  department  such  as  the  Department  of 
Fish  and  Game.  Much  of  the  work  of  the  Department  of  Fish  and  Game 
is  represented  by  individual  projects  which  can  be  clearly  defined  and 
which,  when  properly  organized  into  a  rational  budgetary  arrangement, 
constitute  an  annual  plan  to  accomplish  given  objectives. 

Particular  attention  is  given  to  program  budgeting  and  cost  account- 
ing in  this  report  because  it  represents  an  extremely  important  step 
which  the  Department  of  Fish  and  Game  is  now  taking  and  which  is 
probably  the  greatest  improvement  in  its  management  that  can  be  made 
at  this  time.  A  review  of  the  actions  now  underway  is  needed  to  clarify 
the  present  status  of  events  and  develop  needed  legislative  action. 

Last  year  the  Department  of  Fish  and  Game  prepared  its  first  pro- 
gram budget  for  ''information  purposes."  It  was  a  revision  of  the  of- 
ficial line  item  or  organization  budget  recast  into  an  approximation  of  a 
program  budget  format.  It  was  recognized  to  be  a  first  step  and  is  to  be 
followed  this  year  with  another  informational  program  budget  prepared 
on  a  revised  and  improved  basis.  The  official  budget  of  the  department 
will  still  be  the  line  item  budget. 

The  program  budget  of  the  Department  of  Fish  and  Game  was  defi- 
cient in  that  it  grouped  expenditures  into  such  large  programs  or  activi- 
ties that  it  communicated  less  information  than  the  old  line  item  budget. 
For  example,  the  federal  government  has  required  that  Pittman-Robert- 
son  and  Dingell-Johnson  grant  moneys  be  detailed  on  a  project  by 
project  basis.  These  projects  have  been  regularly  included  in  the  line 
item  budget  of  the  department  which  to  this  extent  has  approximated 
a  limited  program  budget.  When  the  department  prepared  its  program 
budget  last  year  it  consolidated  these  projects  under  vague  titles  such 
as  "fact  gathering"  and  "evaluation."  This  consolidation  actually  re- 
duced the  overall  ability  of  the  program  budget  to  provide  information ' 
although  some  new  information  was  added  by  other  programs  that 
were  identified.  The  department  should  be  moving  in  the  opposite  direc- 
tion so  that  the  various  projects  it  finances  with  Fish  and  Game  Preser- 
vation Fund  money  are  detailed  in  a  manner  similar  to  that  now  done 
in  the  line  item  budget  for  federal  expenditures. 

Although  the  federal  projects  are  detailed  in  the  Governor's  Budget 
at  this  time,  no  comparable  data  are  available  for  related  work  done  by 
the  department  using  state  rather  than  federal  funds.  Obviously  a 
very  close  program  relationship  exists,  but  it  cannot  be  evaluated 
through  the  present  budgetary  processes.  A  comparison  of  the  federal 
and  state  programs  gives  a  clear  illustration  of  the  value  of  program 
budgeting  when  compared  to  line  item  budgeting. 

The  program  budget  not  only  can  communicate  much  significant  in- 
formation for  budgetary  purposes  to  the  Legislature  and  other  inter- 
ested groups  but  it  also  can  facilitate  the  preparation  of  better  depart- 
mental programs  and  budgets  as  well  as  contributing  to  sounder  deci- 
sions by  departmental  management.  It  is  extremely  difficult  to  evaluate 
the  results  of  many  departmental  activities  under  the  present  budget 
because  it  is  not  clear  what  is  to  be  done  or  what  is  hoped  to  be  accom- 
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plished.  Without  this  information  it  is  almost  impossible  for  anyone  in 
a  management  position  to  judge  accurately  whether  the  expenditure 
of  funds  was  sound  and  wisely  administered. 

It  is  clear  that  the  department  does  have  problems  in  its  program 
execution.  For  example,  a  review  of  the  Final  Segment  Eeport,  dated 
August  21,  1964,  for  Dingell- Johnson  program  expenditures  shows  in- 
numerable'examples  of  work  scheduled  which  could  not  be  done  be- 
cause of  higher  priorities  for  other  work,  shortage  of  manpower,  in- 
adequate planning  and  other  reasons.  A  highly  decentralized  organiza- 
tion such  as  the  Department  of  Fish  and  Game  has  a  special  need  for 
strong  program  control  and  budgeting  because  of  the  autonomy  neces- 
sarv  if  each  of  the  five  regional  offices  is  to  react  to  its  diverse  local 
problems.  However,  without  strong  program  direction  from  the  Sacra- 
mento office,  the  regions  can  become  too  autonomous  and  develop  in- 
dependent and  duplicating  activities  in  fish  and  game  management 
studies,  research,  or  fact  gathering  without  sufficient  regard  to  the  work 
of  other  regions  and  the  knowledge  of  the  central  office  specialists.  ^ 

Legislation  was  enacted  in  1959  to  require  the  Department  of  Fish 
and  Game  to  establish  a  cost  accounting  system.  This  system  has  been 
established  and  quarterly  cost  accumulation  reports  on  departmental 
expenditures  are  furnished  to  the  Legislature.  The  present  system  ap- 
pears to  represent  more  motion  than  substance  since  the  accounts  are 
excessively  broad  categories  of  work  and  there  is  little  evidence  that 
it  is  being  used  by  management  of  the  department  for  programing  or 
expenditure  control  purposes  since  the  cost  accounts  are  not  integrated 
into  a  work  order  system  nor  are  they  set  up  on  the  basis  of  projects  or 
investigations.  In  addition,  the  present  practice  of  spreading  costs  for 
"other  activities"  distorts  the  expenditure  figures  by  adding  to_  each 
expenditure  account  some  portion  of  "other  activities"  expenditures 
which  do  not  relate  to  the  account  to  which  it  is  added.  It  has  also  been 
noted  that  a  new  account  for  "planning"  does  not  include  expenditures 
by  field  personnel.  These  personnel  are  currently  devoting  major  por- 
tions of  their  time  to  the  planning  inventory  but  are  charging  their 
time  to  other  accounts  and  thereby  undermining  the  cost  accounting 
system. 

The  Department  of  Fish  and  Game  presently  has  two  separate  ac- 
counting systems,  the  traditional  line  item  accounting  system  for  bud- 
getary control  and  the  cost  accounting  system.  Under  present  law  it  is 
required  to  have  both,  but  it  does  not  need  both  and  should  not  have 
both.  An  unnecessary  expenditure  of  Fish  and  Game  Preservation  Fund 
money  is  required  to  keep  both  systems  going.  No  department  of  state 
government  has  yet  established  either  a  cost  accounting  system  or  a 
program  budget  which  has  not  involved  setting  up  at  least  a  partially 
duplicating  accounting  svstem.  This  statewide  practice  is  becoming  in- 
creasingly expensive.  The  Department  of  Fish  and  Game  presents  an 
excellent  opportunity  to  integrate  its  cost  accounting  system  and  its 
program  budgeting  to  provide  a  single  system  that  meets  all  account- 
ing and  control  requirements  (including  personnel  transactions  and 
other  needs)  without  duplicate  accounting  systems. 

It  is  recommended  that  Sections  13200-13204  of  the  Fish  and  Game 
Code  be  revised  to  require  that  the  cost  accounting  system  of  the  depart- 
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ment  be  perfected  and  be  made  the  official  basis  for  control  of  all  aspects 
of  internal  management  and  budgeting. 

In  summarizing  the  results  of  this  study  regarding  the  broad  aspects 
of  fiscal  management  of  the  Department  of  Fish  and  Game,  it  may  be 
stated  that : 

(1)  The  department  and  the  Legislature  should  act  to  clarify  as 
much  as  possible  the  uncertain  and  conflicting  objectives  of  the 
department. 

(2)  The  department  should  proceed  with  its  planning  efforts  and 
should  develop  planning  approaches  that  will  assist  in  increasing 
the  precision  of  its  programming  by  facilitating  the  evaluation  of 
alternative  programs  with  a  view  to  long-range  considerations. 

(3)  An  integrated  program  budget  and  cost  accounting  system 
should  be  developed  so  that  the  internal  management  of  the  de- 
partment's programs  can  benefit  from  more  specific  and  direct 
channeling  of  the  department's  funds  and  manpower  into  proj- 
ects and  investigations  which  are  clearly  defined  and  which 
demonstrate  the  greatest  promise  for  both  long-  and  short-range 
results. 

Disproportionate  emphasis  on  any  individual  phase  of  management 
such  as  planning,  program  budgeting,  cost  accounting  or  other  manage- 
ment improvements  will  not  by  itself  produce  the  most  effective  results 
for  the  department.  All  of  these  management  tools  should  be  developed 
and  applied  simultaneously  and  in  a  carefully  conceived  pattern  to 
produce  major  improvements.  In  view  of  the  great  variety  of  field 
activities  of  the  department's  personnel  and  the  almost  unlimited 
choices  before  these  personnel  in  making  program  decisions,  it  is 
especially  important  that  program  formulation  be  placed  on  a  basis 
which  emphasizes  clear  definition  of  the  program,  the  nature  of  the 
work  to  be  done  and  the  expected  results  so  that  adequate  evaluation 
of  the  proposal  and  the  results  can  be  made. 

V.  SOURCES  OF  FUNDS  FOR  DEPARTMENT  PROGRAMS 

The  request  for  this  study  of  the  Department  of  Fish  and  Game  spe- 
cifically included  a  review  of  sources  of  funds.  Historically,  the  main 
source  of  funds  for  operating  the  department  has  been  the  Fish  and 
Game  Preservation  Fund.  According  to  the  Constitution  as  well  as  the 
Fish  and  Game  Code,  all  money  collected  under  any  law  of  the  state 
relating  to  the  protection,  conservation,  propagation  or  preservation  of 
fish  and  game  and  all  fines  imposed  by  any  court  for  the  violation  of 
such  laws  must  be  used  and  expended  exclusively  for  the  protection, 
conservation,  propagation  and  preservation  of  fish  and  game,  and  for 
administering  and  enforcing  laws  relating  to  fish  and  game. 

By  far  the  greatest  source  of  revenue  to  the  fund  has  been  the  sale 
of  hunting  and  fishing  licenses  and  stamps.  Over  the  years  the  depart- 
ment has  operated  within  its  annual  revenues  or  utilized  the  revenues 
along  with  some  of  the  accumulated  surplus  in  the  Fish  and  Game 
Preservation  Fund.  During  the  early  part  of  the  1950 's,  the  depart- 
ment's operations  began  to  eat  into  the  surplus  of  the  fund  and,  in 
1957,  the  Legislature  increased  certain  hunting  and  fishing  license  fees. 
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Since  tliat  time,  the  surplus  in  tlie  fund  has  increased  until  today  the 
amount  of  the  surplus  is  larger  than  it  has  been  at  any  time  during  the 
past  15  years. 

FISH   AND   GAME    PRESERVATION    FUND 

ACCUMULATED   SURPLUS,   END   OF    EACH    FISCAL   YEAR 

MARINE    RESEARCH    COMMITTEE    FUNDS   EXCLUDED 

Fiscal  Year  Amount  Fiscal  Year  Amount 

19-,0_.-)i  $5,940,649  19r>S-r)9 $3,373,676 

Jq-^t^J -     5667,177  1959-60 4,527,340 

i95'>-53  5,421,193  1960-(il 4,987,615 

ISsJ :::::::::::::_  5:285:078       1961-62 5,149,998 

1954-55  -  5,129,036  1962-(;3 '^'^^^'t^I 

195^56 4662079  1963-64 6.481,300 

^956-57  ::""::  3:275:472  1964-65*   6,200,958 

1957-58 2,615,891 

*  Estimated. 

While  the  accumulated  surplus  in  the  fund  is  at  a  relatively  high 
level  in  comparison  to  prior  years,  the  ratio  of  the  surplus  to  the  de- 
partment's  annual  budget  has  declined.  In  fiscal  year  1950-51,  the 
budget  for  the  department  was  roughly  comparable  to  the  amount  of 
the  accumulated  surplus  in  the  fund.  The  1964-65  surplus  is  about  the 
same  but  the  budget  is  roughly  twice  as  great  as  the  surplus.  The  pres- 
ent fund  revenues  cover  all  expenditures  and  leave  some  increase  m 
surplus.  They  are  therefore  considered  to  be  adequate  and  there  does 
not  appear  to  be  any  necessity  for  an  increase  in  license  fees  to  support 
the  department's  programs  at  their  current  level.  No  other  higher  level 
has  been  given  major  consideration  by  the  department. 

In  addition  to  support  from  the  Fish  and  Game  Fund,  the  depart- 
ment also  receives  financial  assistance  from  the  federal  government 
through  the  Pittman-Robertson  and  the  Dingell- Johnson  Acts.  Ihe 
Pittman-Robertson  program  is  financed  from  a  federal  exise  tax  on 
sportino-  arms  and  ammunition  and  Dingell-Johnson  from  a  tax  on 
sport  fishing  tackle  and  equipment.  The  federal  government  pays  ap- 
proximatelv  75  percent  of  the  cost  of  approved  projects  undertaken 
with  this  money  while  the  state  pays  the  balance  of  about  25  percent. 
According  to  the  federal  laws,  the  funds  for  these  two  programs  may 
be  spent  on  wildlife  restoration  projects,  including  acquistion  and  devel- 
opment, and  research  into  problems  of  wildlife  and  fisheries  manage- 
ment The  department  has  elected  to  utilize  its  federal  game  iunds  tor 
the  operation  of  waterfowl  management  areas  and  some  watertowi  and 
upland  game  investigation  projects.  The  fisheries'  money  has  been  al- 
located to  projects  and  research  on  inland  fisheries  and  marine  sport 
fishino'  in  the  proportion  which  the  number  of  license  buyers  for  ocean 
sport  fehing  bears  to  the  number  of  licenses  to  fish  on  inland  waters. 
The  present  apportionment  is  approximately  65  percent  for  inland  hsii- 
eries  and  35  percent  for  marine  fisheries  projects. 

Althouo-h  most  of  the  funds  for  the  operation  of  the  department  come 
from  federal  or  state  monevs  derived  from  hunters  and  fishermen,  there 
are  several  areas  in  which  the  General  Fund  pays  for  fish  and  game 
progams.  Included  among  these  is  the  Wildlife  Conservation  Board 
which  was  established  in  1947.  The  purpose  of  the  board  according  to 
the  code  is  ".  .to  acquire  and  restore  to  the  highest  possible  level,  and 
maintain  in  a  state  of  high  productivity,  those  areas  that  can  be  most 
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successful!}^  used  to  sustain  wildlife  and  which  will  provide  adequate 
and  suitable  recreation."  As  provided  in  Section  19632  of  the  Business 
and  Professions  Code,  support  of  the  Wildlife  Conservation  Board  pro- 
grams comes  from  the  annual  transfer  of  $750,000  of  horserace  license 
revenues  to  the  Wildlife  Restoration  Fund.  This  revenue  would  other- 
wise go  to  the  General  Fund. 

In  the  early  years  of  the  board's  operations,  funds  were  allocated 
mostly  for  such  large  capital  outlay  projects  as  hatcheries  and  water- 
fowl management  areas.  However,  the  board  did  not  provide  funds  for 
the  maintenance  and  operation  of  these  newly  acquired  facilities.  The 
responsibility  for  the  upkeep  of  the  facilities  fell  upon  the  Department 
of  Fish  and  Game  and  became  a  drain  on  department  revenues.  Since 
that  time  the  board  has  shifted  its  emphasis  to  the  development  of 
projects  for  which  there  is  assurance  that  maintenance  and  operation 
will  be  provided  by  a  local  agency. 

Proposition  1,  the  recreation  bond  issue,  was  approved  by  the  voters 
on  November  3,  1964.  This  proposition  includes  $5.000  000  which  is 
specifically  earmarked  for  the  projects  of  the  Wildlife  Conservation 
Board.  In  the  past  the  projects  being  constructed  by  the  Wildlife  Con- 
servation Board  were  not  subject  to  budgetarv  approval.  Proposition  1 
requires  that  projects  financed  by  the  $5,000,000  shall  be  approved  by 
the  Resources  Agency  Administrator  after  being  placed  in  a  priority 
arrangement  with  other  related  projects  financed  under  Proposition  1. 
It  also  makes  the  money  available  only  after  appropriation  bv  the  Legis- 
lature. The  availability  of  this  large  sum  of  bond  monev  will  require  a 
careful  reevaluation  of  the  program  of  the  Wildlife  Conservation  Board 
m  relation  to  the  total  fish  and  game  program  of  the  state  and  the  cur- 
rent program  orientation  of  the  board  toward  projects  containing  large 
elements  of  local  interest  and  responsibility. 

As  of  July  1964,  the  Wildlife  Conservation  Board  had  allocated  over 
$19  million  for  projects  as  follows : 

Fish  hatchery  and  stocking  projects $4,434,499 

Fish  habitat  development  and  improvement 2,'593!933 

Angling  access   (includes  boat  launching  ramps  and  piers) 5i278'73'l 

Game  farm  projects 'l46!8r»r. 

Game  habitat  development  and  improvement 6  024  135 

Hunting   access   '3,58194 

Miscellaneous   238297 

Total  allocated  to  specific  projects $19,074,684 

Several  activities  are  carried  on  by  General  Fund  supported  depart- 
ments which  are  beneficial  to  the  wildlife  and  fisheries  resources  of  the 
State^  For  example,  grants  are  made  by  the  Soil  Conservation  Commis- 
sion for  wildlife  habitat  improvement  by  soil  conservation  districts  in 
accordance  with  the  policy  of  the  Soil  Conservation  Commission.  A  few 
soil  conservation  districts  have  carried  out  these  projects  under  the 
guidance  of  the  Department  of  Fish  and  Game. 

The  sole  purpose  of  the  Tule  Elk  Reserve  in  Kern  County  is  to  pre- 
serve the  tule  elk  species  as  a  matter  of  public  interest.  The  reserve  is 
financed  from  the  General  Fund  and  operated  bv  the  Division  of 
Beaches  and  Parks  at  an  annual  cost  of  $20,000.  All  other  elk  herds 
are  under  the  control  of  the  Department  of  Fish  and  Game  except  a 
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herd  maintained  as  an  incidence  to  operation  of  the  Prairie  Creek 
Redwoods  State  Park. 

As  a  general  practice,  departments  that  utilize  inmate  labor  from 
conservation  camps  reimburse  the  Department  of  Conservation,  Division 
of  Forestry,  for  the  costs.  Generally,  the  Department  of  Fish  and  Game 
follows  this  practice  and  so  does  the  Wildlife  Conservation  Board  when 
it  finances  the  work.  However,  service  provided  the  Department  of  Fish 
and  Game  by  inmate  labor  from  the  Mono-Inyo  Conservation  Camp 
located  near  Bishop  has  not  been  reimbursed.  In  the  past  fiscal  year,  the 
Department  of  Fish  and  Game  received  approximately  $32,000  in  serv- 
ices from  this  conservation  camp  for  such  projects  as  clearing  and 
cleaning  rearing  pools  at  hatcheries,  construction  of  rock  walls,  and 
stream  clearance  projects.  Inmate  labor  from  the  Mono-Inyo  Camp  is 
also  provided  without  charge  to  Bodie  State  Historic  Park  of  the  Divi- 
sion of  Beaches  and  Parks,  which  is  a  General  Fund  supported  project. 
A  major  source  of  financial  support  beneficial  to  fish  and  game  inter- 
ests results  from  the  expenditure  under  the  Burns-Porter  Act  of  water 
project  funds  for  the  enhancement  of  fish  and  wildlife  at  state  and 
local  water  projects.  It  is  generally  expected  that  all  of  this  expenditure 
will  eventuallv  become  a  General  Fund  charge  although  not  all  of  the 
fiscal  transactions  involved  have  been  spelled  out  by  legislation  or  ad- 
ministrative policy. 

The  Davis-Grunsky  Act  authorizes  grants  for  local  water  projects  to 
cover  the  costs  of  a  local  project  allocated  to  fish  and  wildlife  enhance- 
ment and  other  purposes.  A  total  of  $130,000,000  is  authorized  under 
the  Burns-Porter  Act  for  loans  and  grants.  Of  this  amount,  many  mil- 
lions of  dollars  will  eventually  be  expended  primarily  to  benefit  fisher- 
men under  terms  of  present  law  and  assuming  the  continuation  of  the 
grants  during  the  next  ten  or  more  years.  These  grants  will  primarily 
pay  for  reservoirs  made  usable  for  fishing,  access  to  the  reservoirs  and 
perhaps  some  downstream  fisheries  enhancement. 

Large  sums  of  money  will  be  allocated  to  fish  and  wildlife  enhance- 
ment at  the  various  features  of  the  State  Water  Project  now  being  con- 
structed by  the  Department  of  Water  Resources.  The  Department  of 
Water  Resources  has  estimated  that  perhaps  as  much  as  $200,000,000 
of  the  eventual  construction  costs  of  the  State  Water  Project  will  be 
allocated  to  recreation  and  enchancement  of  fish  and  wildlife.  For  ex- 
ample, the  capital  costs  allocated  to  fish  and  wildlife  enhancement  m 
the  construction  of  the  peripheral  canal  in  the  delta  are  presently 
estimated  bv  the  Interagency  Delta  Committee  to  be  $46,000,000  to  be 
shared  equally  by  the  state  and  federal  governments.  Although  there 
are  now  available  onlv  rough  estimates  of  the  costs  which  will  even- 
tually be  incurred  and  allocated  to  fish  and  wildlife  enhancement,  it  is 
possible  that  under  present  policies  more  than  $100,000,000  m  benefits 
may  be  received  by  hunters  and  fishermen  from  the  State  Water  Project. 
The  present  level  of  expenditure  from  the  Fish  and  Game  Preserva- 
tion Fund  to  support  the  Department  of  Fish  and  Game  is  approxi- 
mately $12,000,000  annually,  and  this  may  be  expected  to  increase 
moderately  over  the  next  few  years.  General  Fund  money  or  money 
eventuallv  expected  to  come  from  the  General  Fund  and  expended  by 
the  Wildlife  Conservation  Board  and  the  Department  of  Water  Re- 
sources, plus  small  expenditures  made  by  other  departments  which  are 
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beneficial  to  fish  and  wildlife,  may  approximate  the  magnitude  of  Fish 
and  Game  Preservation  Fund  expenditures  or  even  exceed  them.  There 
is  presently  no  basis  for  accurate  comparison  but  available  data  sug- 
gest that  only  about  half  of  the  total  state  expenditures  beneficial  to 
fish  and  game  will  be  contributed  by  the  direct  beneficiaries.  The  Gen- 
eral Fund  will  eventually  pay  the  rest. 

It  has  already  been  noted  in  Chapter  II  that  there  is  no  budgetary 
philosophy  differentiating  costs  for  activities  of  the  Department  of  Fish 
and  Game  which  benefit  the  general  public  from  those  which  benefit  the 
licensed  hunters  and  fishermen.  Departmental  costs  benefiting  the  gen- 
eral public,  to  the  minor  extent  they  are  incurred,  are  paid  from  the 
Fish  and  Game  Preservation  Fund. 

The  policy  is  stated  in  Sections  11912  and  11913  of  the  Water  Code 
that  costs  of  state  water  projects  allocated  to  enhancement  of  fish  and 
game  are  nonreimbursable  to  the  project's  water  contractors,  that  this 
enhancement  benefits  the  general  public  and  shall  therefore  be  paid 
from  the  General  Fund.  However,  the  fish  and  game  resources  enhanced 
by  the  project  are  not  available  to  the  general  public,  but  only  to  those 
portions  of  the  general  public  who  purchase  licenses  and  thereby  con- 
tribute revenues  to  the  Fish  and  Game  Preservation  Fund.  In  the  case 
of  recreation  expenditures  at  state  water  projects,  these  expenditures 
supplement  the  programs  of  the  Division  of  Beaches  and  Parks  which 
is  a  General  Fund  program  maintained  in  behalf  of  the  general  public, 
and  are  therefore  consistent  with  the  financing  pattern  established. 

It  is  recommended  that  the  Legislature  explore  and  develop  new  and 
more  consistent  financing  patterns  for  the  fish  and  game  programs  of 
the  state.  A  general  objective  consistent  with  the  present  policies  of 
self-support  for  the  Department  of  Fish  and  Game  should  be  for  self- 
suppprt  of  all  fish  and  game  programs  and  benefits.  The  major  area 
needing  financing  lies  in  the  extensive  costs  of  water  projects  allocated 
to  the  enhancement  of  fish  and  wildlife  (primarily  fisheries  benefits) 
which  are  now  anticipated  eventually  to  be  General  Fund  costs.  Guide- 
lines for  determining  the  extent  to  which  such  water  project  costs, 
should  be  allocated  for  payment  by  fishing  licenses  should  be  established 
by  the  Fish  and  Game  Commission  and  the  Legislature. 

The  material  contained  in  Chapters  II  and  V  represents  a  search  for 
the  basic  elements  needed  to  formulate  a  fiscal  rationale  for  the  De- 
partment of  Fish  and  Game.  As  such,  it  is  only  a  beginning  that  will 
require  much  additional  work  and  it  should  be  viewed  in  that  light 
rather  than  as  firm  conclusions. 

VI.  SPECIFIC  RECOMMENDATIONS 
7.  Eliminate  Some  Hearings  for  Antlerless  Deer  Hunts 

In  1964,  the  department  recommended  37  antlerless  hunts.  The  Fish 
and  Game  Commission  set  20  hearings  for  38  hunts  in  20  counties.  There 
was  no  opposition  at  the  hearings  in  12  of  the  20  counties. 

The  cost  of  the  hearings  is  not  great,  involving  mostly  travel,  steno- 
graphic, and  duplicating  costs  but  there  is  no  usefulness  in  hearings 
where  the  program  is  well  known  and  no  controversy  exists. 

It  is  recommended  that  the  Fish  and  Game  Code  be  amended  so  that 
whenever  there  was  no  opposition  at  hearings  during  the  previous  year 


ASSEMBLY   INTERIM    COMMITTEE    ON    FISH    AND    GAME  25 

and  no  written  opposition  is  received  bj'  the  commission  within  a  cer- 
tain period  of  time  after  published  notice,  no  hearing-  be  held. 

2.  Remove  Resfricfions  on  Surplus  in  Fish  and  Game  Preservation  Fund 

Section  13005  of  the  Fish  and  Game  Code  requires  that  50  percent  of 
all  revenue  attributable  to  the  increase  in  license  fees  established  by 
the  Legislature  in  the  1957  Regular  Session  shall  not  be  available  for 
expenditure  unless  and  until  specifically  appropriated  by  the  Legisla- 
ture. Currently,  50  percent  of  the  increase  amounts  to  about  $1.7  mil- 
lion. As  a  practical  matter,  this  restriction  has  no  effect.  Language 
added  each  year  in  the  department's  support  appropriation  has  the  ef- 
fect of  removing  the  restriction.  The  unrestricted  surplus  of  $4.7  million 
in  the  Fish  and  Game  Preservation  Fund  is  sufficiently  large  also  to 
negate  the  restriction.  Meanwhile,  the  department  continues  to  deter- 
mine monthly  the  amount  of  50  percent  of  these  increased  revenues.  The 
section  only  requires  additional  accounting  w^ork  and  keeps  ineffective 
language  in  the  Fish  and  Game  Code.  It  should  be  deleted  from  the  code. 

3.  Transfer  Certain  Water  Pollution  Control  Enforcement  Work 

Note  •  The  Committee  on  Fish  and  Game,  because  of  the  far-reaching  implications  of 
tiiis  recommendation,  withheld  its  own  recommendation  until  further  study  and 
research  can  be  accomplished. 

The  department  spends  approximately  $225,000  a  year  on  activities 
relating  to  investigation,  analysis  and  evaluation  of  water  quality,  and 
the  enforcement  of  water  pollution  laws  and  regulations.  These  activi- 
ties include  field  investigations  of  existing  or  potential  pollution  prob- 
lems, laboratory  investigations  on  potential  pollutants  to  determine 
effects  on  fish  and  wildlife,  special  investigations  at  the  request  of  re- 
gional water  pollution  control  boards,  the  review^  of  pollution  control 
board  requirements  and  participation  in  court  cases. 

It  is  extremely  difficult  with  available  information  to  determine 
whether  there  is  any  significant  amount  of  duplication  between  the  work 
of  other  state  agencies  with  responsibilities  in  water  pollution  control 
and  the  department.  There  are  presently  four  agencies  in  water  pollu- 
tion control  work  and  substantial  amounts  of  unproductive  effort  re- 
sult merely  because  of  the  major  efforts  needed  to  coordinate  all  the 
various  agencies  involved.  One  means  of  eliminating  any  expenditures 
that  are  not  aboslutely  essential  to  water  pollution  control  is  to  con- 
centrate the  work  in  those  agencies  that  have  the  most  important  re- 
sponsibilities for  each  phase  of  the  work.  The  Department  of  Fish  and 
Game  has  a,  major  responsibility  for  research  on  fisheries  problems  in- 
volving water  quality  and  for  recommending  provisions  of  waste  dis- 
charge requirements 'where  fishlife  is  affected.  This  important  respon- 
sibility should  remain  with  the  Department  of  Fish  and  Game. 

Four  agencies  of  the  state  have  the  responsibility  for  enforcement  of 
waste  discharge  requirements.  The  Department  of  Fish  and  Game  is  one 
of  these  agencies  but  the  primary  responsibility  lies  with  the  individual 
discharger  and  the  regional  water  pollution  control  boards.  In  all  state 
agencies  except  the  Department  of  Fish  and  Game,  the  enforcement 
activities  are  supported  from  the  General  Fund.  Maintaining  good 
quality  water  throughout  the  state  is  in  the  interest  of  the  general  pub- 
lic and  is  properly  a  General  Fund  responsibility  after  waste  discharge 
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requirements  are  set.  Unless  the  fishing  and  hunting  interests  of  the 
state  wish  to  use  their  money  for  financing  the  enforcement  of  waste  dis- 
charge requirements  which  are  of  general  public  interest,  this  enforce- 
ment activity  should  be  eliminated  and  left  to  the  other  state  agencies 
concerned,  principally  the  regional  water  pollution  control  boards.  In 
view  of  the  scattered  nature  of  this  work  as  performed  by  the  Depart- 
ment of  Fish  and  Game,  it  is  not  possible  to  determine  the  precise  im- 
pact of  this  recommendation ;  however,  it  is  likely  that  only  a  few  man- 
years  of  work  are  at  issue.  Since  the  recommendation  is  not  to  transfer 
the  work  but  for  the  Department  of  Fish  and  Game  to  withdraw  from 
work  which  is  essentially  already  being  done  by  other  agencies,  no  signi- 
ficant additional  funding  from  the  General  Fund  is  expected  to  be 
needed.  To  the  extent  that  personnel  of  the  Department  of  Fish  and 
Game  travel  in  the  headwater  areas  of  the  state  and  observe  pollution 
conditions,  an  exception  should  be  made,  and  these  personnel  should 
gather  a  sample  of  the  polluted  water  and  report  the  condition  to  the 
regional  boards.  In  other  areas  of  the  state  the  Department  of  Fish  and 
Game  should  withdraw  from  enforcement  activities. 

4.  Application  for  Permits  Before  the  State  Water  Rights  Board 

The  Department  of  Fish  and  Game  reviews  applications  of  proposed 
water  projects  to  determine  the  effect  the  construction  will  have  on  fish 
and  wildlife  resources  of  the  state.  The  department  spends  annually  ap- 
proximately $375,000  in  this  activity,  a  major  portion  of  which  is  re- 
lated to  applications  filed  with  the  State  Water  Rights  Board.  The 
workload  of  the  department  could  be  more  efficiently  handled  and  per- 
haps eventually  reduced  if  the  agency  requesting  a  project  which  will 
divert  or  affect  a  stream  would  include  in  its  application  to  the  State 
Water  Rights  Board  data  on  preservation  of  fish  and  wildlife.  Even- 
tually provisions  to  meet  fish  and  wildlife  needs  must  be  formulated  as 
the  project  progresses  to  hearing,  and  experience  indicates  that  provi- 
sion for  fish  and  wildlife  will  be  included  under  present  laws  where  it 
is  important.  An  amendment  to  the  Water  Code  to  require  that  data  on 
fish  and  wildlife  be  included  in  the  application  for  a  permit  to  appro- 
priate water  would  provide  a  more  orderly  and  efficient  means  of  doing 
what  is  now  done  in  an  inefficient  and  haphazard  manner. 

5.  Wildlife  Protection 

The  wildlife  protection  activities  of  the  department  account  for  the 
largest  expenditure  of  funds  of  all  the  activities  in  the  department.  The 
current  rate  is  about  31  percent  of  the  department's  budget,  or  ap- 
proximately $3,750,000.  The  work  consists  of  patroling  with  the  intent 
to  prevent  violations,  issuing  warnings  and  citations,  checking  licenses 
of  hunters  and  fishermen,  investigating  and  apprehending  violators  of 
fish  and  game  laws,  and  assistance  in  presenting  court  cases.  In  addition, 
the  warden  force  is  responsible  for  hunter  safety  training,  including 
the  training  of  instructors.  Originally  the  wardens  made  up  the  entire 
Department  of  Fish  and  Game.  However,  as  time  went  on  it  became  ap- 
parent that  the  preservation  of  habitat  and  the  management  of  wildlife 
resources  was  as  important  as  the  enforcement  of  the  laws  regulating 
the  taking  of  fish  and  game. 
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The  size  of  the  warden  force  has  remained  fairij^  constant  in  recent 
years.  However,  there  has  been  no  detailed  evaluation  as  to  whether  the 
wardens  are  being  utilized  most  effectively  in  view  of  the  knowledge 
that  current  wildlife  management  possesses.  In  1954,  the  Department 
of  Fish  and  Game  requested  the  Department  of  Finance  to  survey  the 
Wildlife  Protection  Branch  ".  .  .  to  establish  a  basis  upon  which  to 
judge  the  effectiveness,  and  present  and  future  staffing  requirements 
of  this  important  function."  The  Department  of  Finance  issued  a  re- 
port which  was  "...  not  intended  as  a  final  answer  since  study  of  the 
problem  has  not  been  exhausted."  However,  the  report  did  recommend 
that  fish  and  game  wardens  be  budgeted  on  the  basis  of  one  such  position 
for  each  7,500  angling  and  hunting  licenses  sold.  According  to  the  re- 
port, "admittedlv  this  ratio  of  wardens  to  licenses  is  an  arbitrary  one." 
In  other  words,  the  scope  of  the  study  by  the  Department  of  Finance 
was  too  limited  to  cope  with  the  problem  of  developing  criteria  for  the 
staffing  of  the  warden  force. 

In  1958,  the  Booz,  Allen  and  Hamilton  report  on  the  Department  of 
Fish  and  Game  did  not  evaluate  the  work  of  the  wardens  but  recom- 
mended that  the  "generalist"  concept  be  adopted  in  the  department. 
This  approach  would  have  integrated  the  field  personnel  and  activities 
of  the  Wildlife  Protection  Branch  with  inland  fisheries  and  game  man- 
agement field  Avork.  The  recommendations  would  have  required  a  de- 
partmental reorganization  of  major  proportions  and  therefore  was  not 

followed. 

It  is  our  understanding  that  the  department  has  begun  an  evaluation 
of  the  Wildlife  Protection  Branch  with  a  goal  of  establishing  criteria 
for  the  number  and  location  of  wardens.  The  study  is  approriate  and 
should  be  helpful  in  future  evaluation  of  this  activity. 

Included  in  the  wildlife  protection  activities  is  the  enforcement  of 
marine  fishing  regulations  along  the  coast.  The  department  has  several 
boats  for  this  purpose.  The  largest  is  a  relatively  new,  steel-hulled 
patrol  boat,  the  Alhacore.  The  boat  is  stationed  at  Sausalito  and  is 
responsible '  for  patroling  the  coast  northward  from  San  Francisco. 
About  90  feet  in  length,  the  boat  was  built  in  the  late  1950 's  for  the 
department  at  a  cost  of  approximately  $280,000.  The  crew  consists  of 
a  warden  captain,  a  boarding  officer  warden,  an  engineer  and  three 
deckhands.  Fullv  staffed,  the  annual  direct  operating  costs  of  the  vessel 
are  about  $70,000,  according  to  the  department.  Amortizing  the  cost  of 
the  vessel  and  including  overhead  costs,  the  annual  cost  of  operating 
the  boat  is  roughly  $90,000.  ,       ^      •  -^  i. 

The  Alhncore  is  provinsr  a  costly  operation  for  the  effectiveness  it  nas 
displaved  According  to  Ihe  daily  log  of  the  vessel,  the  crew  durmg 
the  period  from  Julv  1,  1963,  through  June  7,  1964,  a  period  three 
weeks  short  of  one  year,  carried  out  enforcement  activities  as  follows : 

50 

Angling  licenses  checked ^^ 

Commercial   licenses    checked    ^_ 

Registrations    checked    ^ 

Citations    issued    

Of  the  four  citations  issued,  three  were  for  commercial  fishing  ^ithout 
a  license,  and  one  was  for  the  commercial  taking  of  crab  withm  the 
closed  area  of  Humboldt  Bay.  We  do  not  suggest  that  workload  effective- 
ness be  measured  exclusively  by  citations,  but  an  expensive  enforcement 
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vessel  must  do  more  than  make  an  appearance  and  give  token  effort  to 
enforcement  if  it  is  to  justify  its  cost. 

The  department  believes  the  north  coast  area  needs  some  marine 
patrol.  It  is  recommended  that  the  department  investigate  alternatives 
for  patrolling  the  tishing  activity  in  that  area  and  alternate  uses  or  dis- 
posal of  the  Alhacore  in  favor  of  a  smaller,  less  expensive  craft  or  even 
in  favor  of  leasing  a  boat  as  needed. 

VII.  SUMMARY  OF  RECOMMENDATIONS 

1.  The  department  and  the  Legislature  should  act  to  clarify  as  much 
as  possible  the  uncertain  and  conflicting  objectives  of  the  department. 

2.  The  department  should  proceed  with  its  planning  efforts  and 
shoulcl  develop  planning  approaches  that  will  assist  in  increasing  the 
precision  of  its  programing  by  facilitating  the  evaluation  of  alterna- 
tive programs  with  a  view  to  long-range  considerations. 

3.  An  integrated  program  budget  and  cost  accounting  system  should 
be  developed  so  that  the  internal  management  of  the  department 's  pro- 
grams can  benefit  from  more  specific  and  direct  channeling  of  the  de- 
partment's funds  and  manpower  into  projects  and  investigations  which 
are  clearly  defined  and  which  demonstrate  the  greatest  promise  for  both 
long  and  short  range  results. 

_  4.  The  Legislature  should  explore  and  develop  new  and  more  con- 
sistent financing  patterns  for  the  fish  and  game  programs  of  the  state. 
A  general  objective  consistent  with  the  present  policies  of  self-support 
for  the  department  should  be  for  self-support  of  all  fish  and  game  pro- 
grams and  benefits.  The  major  area  needing  financing  lies  in  the  exten- 
sive costs  of  the  water  projects  allocated  to  the  enhancement  of  fish  and 
wildlife,  primarily  fisheries  benefits,  which  are  now  anticipated  even- 
tually to  be  General  Fund  cost. 

5.  The  Fish  and  Game  Code  should  be  amended  so  that  whenever 
there  was  no  opposition  at  antlerless  deer  hunt  hearings  during  the  pre- 
vious year  and  no  written  opposition  is  received  by  the  commission 
within  a  certain  period  of  time  after  public  notice,  no  hearing  need  be 
held. 

6.  Section  13005  of  the  Fish  and  Game  Code,  which  requires  that  50 
percent  of  all  revenue  attributable  to  the  increase  in  license  fees  estab- 
lished by  the  Legislature  in  the  1957  Regular  Session  shall  not  be  avail- 
able for  expenditure  unless  and  until  specifically  appropriated  by  the 
Legislature,  should  be  deleted  from  the  code. 

_  7.  The  department  should  withdraw  from  certain  enforcement  activi- 
ties concerning  water  pollution  control  requirements.  The  primary  re- 
sponsibility for  enforcement  lies  with  the  individual  discharger  and  the 
regional  water  pollution  control  boards.  (See  page  25  for  committee 
reservation  of  this  report.) 

8.  The  department  reviews  applications  of  proposed  water  projects  to 
determine  the  effect  the  construction  will  have  on  fish  and  wildlife  re- 
sources of  the  state.  The  workload  of  the  department  could  be  more 
efficiently  handled  and  perhaps  eventually  reduced  if  the  agency  re- 
questing the  project  which  will  divert  or  affect  a  stream  would  include 
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in  its  application  to  the  State  Water  Rights  Board  data  on  preservation 
of  fish  and  wildlife. 

9.  The  department  should  inyesti.f>ate  alternatives  for  the  marine 
patrol  of  fishing  activity  in  the  north  coast  area  and  alternate  uses  or 
disposal  of  the  patrol  boat  Albacore  in  favor  of  a  smaller,  less  ex- 
pensive craft. 
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By  Assemblywoman  Davis 

HOUSE  RESOLUTION  NO.  407 

Relating  to  a  Study  of  Salmon 

Resolved  l\j  the  AssemUy  of  the  State  of  California,  That  the  Assem- 
bly Rules  Committee  is  directed  to  assign  to  the  appropriate  interim 
committee  the  study  of  salmon  fisheries  of  the  Pacific  Coast,  including 
the  effect  of  the  Alaskan,  Canadian  and  northwestern  states  activi- 
ties on  the  California  salmon  resources,  and  to  direct  the  interim  com- 
mittee to  report  to  the  Legislature  not  later  than  the  fifth  legislative  day 
of  the  1965  Regular  Session  of  the  Legislature. 

FINDINGS 

1.  That  the  salmonoid  and  anadomous  fish  of  California  are  vital 
natural  assets  of  great  economic  value  which  have  been  ill  used  by 
man's  manipulation  and  depredation  of  the  habitat. 

2.  That  a  great  deal  of  efi^ort  has  been  made  to  end  the  long  decline 
of  the  salmon  and  these  efi'orts  have  apparently  been  successful  for  the 
silver  salmon  of  the  coastal  area  and  much  less  so  for  the  king  salmon 
of  the  Sacramento  River. 

3.  That  much  effort  and  several  facilities  are  yet  needed  to  provide 
the  maximum  effort  in  rehabilitating  the  once-great  salmon  resource  of 
the  several  drainage  systems  of  California. 

4.  That  the  salmon,  because  it  is  a  marine  resource  fished  by  com- 
mercial and  sport  fisheries  of  several  states,  is,  in  part,  an  interstate 
concern  and,  as  such,  the  federal  government  should  participate  in  ef- 
forts to  preserve  and  enhance  this  resource. 

RECOAAMENDATIONS 

1.  That  the  California  Legislature  memorialize  the  Congress  of  the 
United  States  concerning  the  favorable  consideration  of  legislation 
pending  before  that  body  relating  to  the  conservation,  enhancement, 
and  development  of  the  nation's  anadromous  fish  in  participation  with 
the  several  states. 

2.  That  the  Department  of  Fish  and  Game  prepare  priority  lists  of 
those  projects,  including  their  costs,  which  could  be  undertaken  under 
federal-state  cooperative  program  to  improve  the  anadromous  fish  re- 
source. 

3.  That  the  subject  of  salmonoid  and  anadromous  fish  be  studied 
further,  within  the  fabric  of  the  broader  study  discussed  in  the  intro- 
duction to  this  report. 

TEXT 

It  is  estimated  that  the  salmon  and  anadromous  fish  resource  pro- 
duces an  economic  return  in  excess  of  20  million  dollars  annually 
through  the  recreational  and  commercial  fisheries. 

In  the  last  fiscal  year,  the  Department  of  Fish  and  Game  spent 
$1,400,000  in  license  fee  revenues,  and  the  Wildlife  Conservation  Board 
provided  $784,600  from  its  General  Fund  allocation,  for  programs  or 
facilities  for  the  preservation  of  salmon  and  other  anadromous  fish. 
(A  total  of  $241,058  of  the  Wildlife  Conservation  Board's  funds  has 
been  allocated  for  as  3^et  uncompleted  projects.) 
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Federal  legislation  which  would  provide  California  with  approxi- 
mately $11,000,000  over  a  five-year  period  has  been  pending  before 
Congress.  Assemblvwoman  Pauline  L.  Davis,  chairman  of  the  commit- 
tee, "visited  Washington  to  urge  passage  of  the  bill  which  would  pro- 
vide the  funds  to  carry  out  some  seriously  needed  preservation  and 
enhancement  programs  to  improve  the  salmon  resource  in  California. 
The  federal  funds  would  be  in  the  form  of  matching  funds  for  proj- 
ects undertaken  by  the  state.  Some  of  the  urgent  actions  which  are 
needed  in  California  were  pointed  out  by  a  representative  of  the  State 
Department  of  Fish  and  Game  in  testimony  before  the  U.S.  Congress 
Subcommittee  on  Fisheries  and  Wildlife  Conservation  of  the  Committee 
on  Merchant  Marine  and  Fisheries.  These  were: 

"A  hatchery  should  be  constructed  at  Keswick  on  the  Sacramento 
River  to  take  care  of  the  winter  king  salmon  run.  The  Nimbus  Hatch- 
ery on  the  American  River  should  be  expanded.  To  bolster  the  silver 
saimon  and  steelhead  populations,  an  additional  silver  salmon  and 
steelhead  hatchery  should  be  built.  Futhermore,  a  central  hatchery 
on  the  coast  could  serve  as  a  base  hatchery  for  runs  of  many  streams. 
"There  are  several  major  water  diversions  where  fish  screens  are 
badly  needed,  since  lara-e  percentages  of  salmon  fry  are  presently 
beins-  lost  on  these  locations.  These  are  as  follows :  Woodbridge  on  the 
Mokelumne  River;  Anderson-Cottonweed  on  the  Sacramento  River; 
Glenn-Colusa  on  the  Sacramento  River ;  Halwood-Cordua  on  the  Yuba 
River-  West  Stanislaus  on  the  San  Joaquin  River;  Banta  Carbona 
on  the'  San  Joaquin  River ;  and  the  P.G.&E.  Van  Arsdale  on  the  Mam 

Eel  River.  /-.      i         ^\     t?  t 

"Fish  passage  facilities  are  needed  at  Asa  Bean  Creek  on  the  i^el 
River-  Upper  Deer  Creek,  Middle  Deer  Creek,  and  Clear  Creek  on 
the  Sacramento  River;  Los  Padres  Dam  on  the  Carmel  River;  and 
the  Big  Sur  River.  .  . 

"Spawning  channels,  incubation  channels.  spaATOins:  control  w^eirs 
and  holding  ponds  are  needed  in  the  Klamath  River,  Big  River,  and 

lower  Battle  Creek.  .       .    ,,     -rn 

"Stream  clearance  of  coastal  streams,  gravel  loosening  m  the  Klam- 
ath River,  vegetation  removal  from  the  Tuolumne,  Stanislaus,  Feather 
and  Merced  Rivers,  gravel  restoration  in  the  Stanislaus,  Cosumnes, 
Tuolumne,  and  Mokelumne  Rivers,  streambed  realignment  in  the 
Merced,  Cosumnes,  Feather,  and  Yuba  Rivers;  and  correction  ot 
erosion  and  siltation  are  also  necessary  for  restoration  of  salmon. 

"Controlled  waterflows  for  salmon  would  necessitate  water  storage. 
Eno-ineering  investigations  and  biological  studies  for  water  storage 
facilities  in  Cottonwood  Creek,  Cow  Creek,  Stillwater  Creek,  Thomes 
Creek    and  Paper  Mill  Creek  need  to  be  inaugurated. 

"  a' flow-control  structure  at  Old  River  in  the  delta  is  necessary  to 
allow  adult  migration  of  salmon  into  the  San  Joaaum  River  system  by 
preventing  existing  flow  reversal  caused  to  a  major  degree  by  pump- 
ing at  Tracy  by  the  U.S.  Bureau  of  Reclamation  for  the  Central 

Vallev  Project.  .  . 

"Completion  of  this  work  would  bring  the  salmon  environment  into 
a  favorable  position  to  take  advantage  of  mitigation  or  enhancement 
features  connected  with  future  water,  developments  m  the  entire  ban 
Joaquin  River  drainage. ' ' 
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By  Assemblywoman  Davis 

HOUSE  RESOLUTION   NO.  494 
Relating  to  a  Study  of  an  Interstate  Deer  Herd  Commission 

Resolved  hy  the  Assemhhj  of  the  State  of  Californw,  That  the  As- 
sembly Rules  Committee  is  directed  to  assign  to  an  appropriate  interim 
committee  the  study  of  the  desirability  of  creating  an  elective  commis- 
sion to  regulate  the  migrating  deer  herds  which  migrate  between  Cali- 
fornia and  Oregon  and  California  and  Nevada :  with  the  interim  com- 
mittee to  report  to  the  Assembly  not  later  than  the  fifth  day  of  the  1965 
Legislature. 

By  Assemblywoman  Davis 
ASSEMBLY  JOINT  RESOLUTION   NO.  20 

Relating  to  Range  Improvement 

Requests  Congress  to  appropriate  adequate  funds  for  improving  and 
enhancing  deer  ranges  and  forage. 

FINDINGS 

1.  The  decline  of  the  California-Oregon  Mule  Deer  Herd  is  appar- 
ently a  result  of  the  combination  of  excessive  hunting  pressure  and 
long-recognized  general  decline  in  the  capacity  of  the  ranges  frequented 
by  this  herd. 

2.  That  research  efforts  to  improve  techniques  of  range  improvement 
and  revegetation  are  being  conducted. 

3.^  The  size  and  quantity  of  legally  taken  deer  in  the  interstate  herd 
is  of  considerable  importance  to  the  economy  of  the  northeastern  coun- 
ties of  California.  The  himters  from  other  areas  who  hunt  the  interstate, 
deer  herd   contribute   greatly   through   their   purchase   of   equipment, 
supplies  and  services. 

4.  Buck  deer  size  in  the  mule  deer  herd  is  a  function  of  age.  Both 
states  have  held  hunts  of  forked  horn  or  yearling  bucks  whici  result 
in  fewer  young  deer  living  to  attain  the  age  and  size  expected  bv  the 
laATnan  hunter  of  the  mule  deer. 

5.  If  the  ranges  and  the  interstate  herd  are  to  be  successfully  reha- 
bilitated, closer  coordination  between  the  States  of  Oregon  and  Cali- 
fornia and  other  public  agencies  concerned  is  required. 

6.  That  unfair  advantage  of  the  migratory  herd  is  being  taken  by 
hunters  who  haA-e  built  tree  .stands  and  chairs  in  areas  near  the  state 
line  through  which  the  deer  must  pass. 

RECOMMENDATIONS 

1.  Inasmuch  as  a  large  i)art  of  the  range  frequented  by  the  interstate 
mule  deer  herd  is  located  on  federally  owned  and  controlled  laud,  the 
respective  state  agencies  should  make  every  effort  to  cooperate,  a.ssist. 
and  recommend  to  the  appropriate  federal  agencies  in  matters  pertain- 
ing to  the  improvement  of  the  forage  and  browse  of  the  herd's  ranges. 
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2  That  all  aj>encies  interested  in  and  responsible  for  research  and 
improvement  o±^  wildlife  habitat  coordinate  their  activities,  and  coop- 
erate wherever  feasible,  to  accelerate  the  acqnisition  of  knowledge  ni 

this  subject.  .  .  .        ,i      ^i  t 

3  That  legislation  be  introduced  in  California  requiring  the  Cali- 
fornia Fish  and  Game  Commission  to  annually  submit  its  recommenda- 
tions and  request  for  funds  as  it  pertains  to  range  improvement  on 
federal  land  to  federal  agencies,  and  that  this  be  done  m  time  for 
budget  considerations  of  the  agencies  involved. 

4  That  the  "three-point  buck  law"  and  restrictions  on  antlerless 
hunting  be  maintained  in  District  If  until  legislative  determination  of 
its  effect  is  made.  . 

5  That  a  no-hunting  "buffer  strip"  be  established  by  legislation  m 
both  states  along  the  state  line  as  a  protective  measure  during  the  hunt- 
ing season  in  behalf  of  fair  play  for  the  interstate  herd  as  it  migrates. 

6.  That  legislation  be  introduced  in  each  state  requiring  the  two 
Commissions  of  Fish  and  Game  to  meet  in  informal,  joint  sessions  at 
least  annually  to  discuss  the  management  of  the  interstate  migratory 
mule  deer  herd  and  possible  hunting  regulations  pertaining  thereto, 
and  to  consider  other  fish  and  game  matters  to  common  interest  to  both 
states. 

TEXT 

The  California-Oregon  interstate  mule  deer  herd  migrates  annually 
across  the  state  line  in  the  region  encompassing  Modoc  and  eastern 
Siskiyou  Counties. 

The  interstate  deer  herd,  in  normal  winters,  migrates  to  the  winter 
ranges  in  California.  The  1962-68  winter  was  an  unusually  mild  winter 
and  the  California  State  Department  of  Fish  and  Game  estimated  from 
track  counts  that  the  migration  consisted  of  about  5,000  fewer  deer 
than  the  previous  year.  The  1950  to  1963  estimates  of  the  interstate  deer 
herd  population,  made  from  track  counts,  are  as  follows: 

1950 13,256  1957 11,696 

1951 17,570  1958 12,819 

1952 10,547  1959 14,642 

1953 11,601  I960 14,203 

1954 17,615  1961 13,091 

1955 17,170  1962 12,112 

1956 12,240  1963   7,191 

In  the  12-year  period,  beginning  in  1950,  the  deer  kill  consisted  of 
the  following:  ^^^^^  ^^^^ 

r^  r*       •  7,618  7,545 

California    ''  25,260 

Oregon ' 

The  Oregon  figures  are  close  estimates  derived  from  mail  sampling 
of  sportsmen  by  the  Oregon  State  Department  of  Fish  and  Game  and 
not  as  reliable  as  the  tag  counts  maintained  by  California. 

The  1964  year's  deer  season  in  Oregon  ran  from  September  2»  to 
October  20,  which  is  a  shorter  season  than  previous  years  ancl  Oregon 
did  not  allow  antlerless,  nor  less  than  forked-horn  bucks  to  be  taken. 
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California  instituted  a  "three-point  buck  law,"  and  also  did  not  allow  a 
doe  kill. 

These  steps  were  taken  bj^  both  states  to  relieve  some  of  the  hunting 
pressure  on  the  interstate  deer  herd.  It  may  also  serve  to  make  the  rela- 
tive share  of  deer  kill  in  the  two  states  more  equitable. 

The  Economic  Impact 

The  contribution  to  the  economy  of  the  counties  visited  by  the  hunt- 
ers of  deer  of  the  interstate  herd  was  summed  up  by  Mr.  J.^D.  Proctor 
of  the  Inter-Counties  Chamber  of  Commerce  of  Northern  California. 

He  said:  .  .  .  ''We  are  also  interested  in  the  economic  feature  in- 
volved and,  believe  me,  it  is  tremendous.  The  hotel  operators,  the  motel 
operators,  the  service  stations,  the  bars  .  .  .  everyone  on  the  highway  is 
affected  by  the  recreation  dollar.  It  can  and  will  reduce  our  taxes  and 
help  carry  the  load  of  state  and  county  administration  all  the  way 
through  .  .  .  This  interstate  herd  is  a  good  big  piece  of  this  recreation 
dollar." 

Herd  Condi f ion 

The  condition  of  the  deer  herd  was  described  by  James  D  Stokes 
regional  manager  for  the  California  Department  of  Fish  and  Game :      ' 

''In  my  estimation,  the  trend  of  the  deer  numbers  has  been  down  since 
1938.  There  have  been  fluctuations  or  undulations  in  this  trend,  but 
over  the  long  period,  the  trend  has  been  down. 

''The  major  reason  for  that  downward  trend  has  been  an  equal  down- 
ward trend  m  the  quality  of  the  deer  range.  The  range  also  has  had 
fluctuations  which  are  directly  tied  into  annual  precipitation  and  dis- 
tribution, 

"These  herds  are  very  vulnerable  to  the  hunter.  .  .  .  This  area  is 
predominantly  an  easy  terrain,  very  adequately  covered  with  roads, 
particularly  accessible  to  4-wheel-drive  equipment.  This  has  made  it 
possible  for  the  hunters  to  crop  the  bucks  very  heavily. 

"The  range  improvement  is  the  vital  thing,  because  if  we  do  nothing 
to  stop  our  downward  trend  of  range,  we  are  inevitably  going  out  of 
the  picture  with  the  deer.  ...  The  downward  trend,  I  feel,  is  directly 
tied  m  with  the  forage  on  the  range,  and,  particularly,  the  forage  that 
is  on  the  winter  range  itself." 

Management  of  the  Herd 

In  1945,  members  of  the  Fish  and  Game  Commissions  of  California 
and  Oregon  recognized  that  the  interstate  deer  herd  posed  a  joint  prob- 
lem, as  a  result  of  studies  done  by  the  Forest  Service  and  technicians 
assigned  to  the  area.  Since  that  meeting  of  1945,  the  two  commissions 
had  not  held  a  joint  meeting  until  this  year,  when  prompted  by  action 
of  this  committee,  they  met  together  on  January  9,  1964,  in  Klamath 
Falls,  Oregon.  The  interest  in  1945  on  the  part  of  the  commissions 
culminated  in  the  formation  of  the  Interstate  Deer  Herd  Advisory 
Committee.  The  committee  consists  of  technicians  of  the  two  states'  De- 
partments of  Fish  and  Game,  and  of  the  U.S.  Forest  Service,  and  the 
Bureau  of  Land  Management.  The  committee  is  a  study  group  charged 
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with  ascertaining?  the  facts  that  were  pertinent  to  management  of  the 
interstate  herd.  The  recommendations  of  the  Interstate  Deer  Herd  Ad- 
visory Committee  reflect  the  professional  aspect  of  its  membership,  and 
to  obtain  better  balance  in  the  formation  of  the  management  policy  of 
the  interstate  deer  herd,  members  of  the  Fish  and  Game  Committee 
felt  that  some  representation  of  local  residents  and  interests  should  be 
introduced.  Inasmuch  as  the  California  Fish  and  Game  Commission  is 
constituted  to  represent  and  mitigate  the  various  elements  of  public 
policy  formation  in  fish  and  game  matters,  it  was  the  Assembly  com- 
mittee's unanimous  decision  to  recommend  legislation  which  would 
require  the  California  Fish  and  Game  Commission  to  meet  with  its 
Oregon  counterpart  to  better  coordinate  the  management  of  the  inter- 
state mule  deer  herd. 

It  was  felt  that  joint  consideration  of  the  facts  relating  to  setting  of 
seasons,  bag  limits,  and  age  and  sex  to  be  hunted  would  result  in  better 
management  of  this  vital  natural  and  economic  resource. 

The  chairman  of  the  committee  also  strongly  urged  the  retention  of 
the  "three-point  law"  until  such  time  as  a  legislative  determination 
of  its  effect  in  District  If  could  be  made. 

Range  Improvement 

Some  limited  range  improvement  programs  are  being  carried  out,  for 
the  most  part,  by  federal  agencies.  The  Bureau  of  Land  Management, 
through  its  timing  and  limitation  on  the  number  of  cattle  grazing  per- 
mits and  recently  instituted  research  in  the  areas  near  and  including 
the  interstate  deer  herd  winter  range,  has  acted  to  relieve  the  effect 
of  overgrazing  of  the  ranges.  There  is  some  indication  that  this  removal 
from  the  public  ranges  will  increase  the  grazing  pressure  on  private 
ranges,  which  have  provided  a  great  deal  of  winter  forage  for  the  inter- 
state deer  herd. 

The  Forest  Service  is  also  expending  funds  to  improve  the  range 
through  revegetation,  controlled  burning,  and  wildlife  habitat  improve- 
ments. These  include  planting,  well  drilling,  check  dam  construction, 
building  fences,  and  noxious  weed  eradication.  In  addition,  the  Forest 
Service  has  prepared  and  submitted  through  the  President  to  Con- 
gress a  10-year  program  of  range  improvement  in  Modoc  National 
Forest.  .  . 

One  presentation  of  the  U.S.  Forest  Service  reported  that  the  critical 
problem  of  the  winter  range  was  the  competition  between  deer  for 
forage  and  browse.  Because  of  excessive  grazing,  both  cattle  and  deer, 
in  the  1940  's,  continued  poor  vigor  of  the  principal  browse,  the  bitter- 
brush  plants,  and  severe  drought,  the  trend  in  all  of  the  key  winter 
deer  ranges  condition  is  downward. 

The  growth  conditions  of  the  bitterbrush  for  1962  were  better  than 
previous  years,  but  it  would  take  several  years  of  better  than  average 
growth,  more  than  in  1962,  to  successfully  reverse  the  range  condition 

trend.  -^     o 

In-the-field  research  is  being  conducted  by  the  Pacific  Southwest 
Forest  and  Kange  Experiment  Station,  a  Forest  Service  facility,  for 
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the  purpose  of  improving  deer  habitat  throughout  the  State  of  Cali- 
fornia. The  experiment  station  has  been  working  in  the  northern  deer 
ranges  for  more  than  10  years. 

"The  Buffer  Strip  No-hunting  Zone" 

It  was  revealed  in  testimony  before  the  joint  committees  that  be- 
cause of  geographical  formations  aloiig  the  migratory  route  of  the  inter- 
state herd  which  cause  the  deer  to  concentrate  in  areas  very  near  the 
state  line,  some  hunters  had  permanently  fixed  chairs  and"^  stands  in 
trees. 

The  California  committee  unanimously  voted  to  recommend  the  estab- 
lishment of  a  buffer  strip,  consisting  of  a  mile-wide  strip,  extending 
from  the  state  line  southward,  if  a  like  refuge  were  established  by 
Oregon  on  its  side  of  the  state  line.  The  purpose  of  this  recommendation 
was  to  stop  unsportsmanlike  killing  of  deer  from  chair  stands  fixed  in  m  I 
trees,  in  areas  where  the  deer  have  to  pass  during  their  migration.  W^ 
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B}^  Assemblywoman  Davis 

HOUSE  RESOLUTION   NO.  288 

Relating  to  a  Study  of  Marine  Research 

Resolved  by  the  Assembly  of  the  State  of  California,  Tliat  the  Assem- 
bly Committee  ou  Rules  is  directed  to  assign  to  an  appropriate  interim 
committee  the  study  of  the  research  which  has  been  done  by  the  Marine 
Research  Committee  and  persons  under  contract  with  the  committee, 
and  to  direct  the  Marine  Research  Committee  to  report  to  such  interim 
committee  on  all  research  projects  undertaken  by  it  and  persons  under 
contract  with  it,  with  such  interim  committee  to  report  to  the  Legisla- 
ture not  later  than  the  fifth  calendar  day  of  the  1965  Regular  Session 
of  the  Legislature. 

FINDINGS 

1.  That  the  purpose  of  state-sponsored  marine  research  is  to  discover 
where  man  can  enter  the  ecology  of  the  California  current  system  for 
the  maximum  gain  and  benefit  and  to  discover  the  wise  use  of  the  re- 
sources found  there — to  ultimately  acquire  the  knowledge  to  manipu- 
late those  marine  resources  in  order  to  achieve  the  maximum  potential 
benefits  which  they  offer. 

2.  That  the  Marine  Research  Committee  in  its  association  and  as- 
sistance to  the  California  Cooperative  Ocean  Fisheries  Investigation 
(CAL-COFI)  is  proceeding  towards  the  accomplishment  of  the  above 
goals. 

3.  That  the  support  of  the  Marine  Research  Committee  through  a  tax 
upon  certain  species  of  the  com.mercial  fisheries  catch  is  not  burdensome 
to  the  industry  and  is  considered  a  good  investment  by  union  and  com- 
pany representatives  and  that  expenditures  from  this  revenue  represent 
only  a  portion  of  the  total  amount  being  spent  for  the  benefit  of  all  on- 
ocean  resources  research. 

RECOMMENDATIONS 

1.  That  the  Marine  Research  Committee  be  continued  in  its  quest  for 
greater  knowledge  of  our  marine  resources. 

2.  That  the  Marine  Research  Committee  be  encouraged  to  accomplish 
more  orderly  dissemination  of  its  research  findings  through  regular 
complete  progress  reports,  and  to  become  more  active  advocates  of  the 
accomplishment  of  recommendations  derived  from  its  research. 

3.  That  legislation  be  introduced,  amending  Section  726  of  the  Fish 
and  Game  Code,  so  that  it  will  read  "fish"  rather  than  "sardines,"  for 
now  there  are  not  enough  representatives  of  sardine  packers  on  the 
board  to  make  the  board  technically  legal. 

This  is  because  there  are  not  enough  companies  in  California  dealing 
chiefly  with  packing  and  processing  of  sardines  to  place  the  required 
number  of  members  on  the  board. 

TEXT 

The  Marine  Research  Committee  was  formed  in  1947  by  action  of  the 
Legislature.  Its  nine  members  are  appointed  by  the  Governor.  Five 
members  of  the  committee,  according  to  law,  must  be  actively  engaged 
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in  the  sardine  industry;  one  member  must  represent  an  organized 
sportsman 's  group ;  and  at  least  one  must  represent  organized  labor.  It 
conducts  coordinated  research  programs  jointly  with  Scripps  Institu- 
tion of  Oceanography,  the  Division  of  Fish  and  Game,  the  California 
Academy  of  Sciences,  Stanford  University's  Hopkins  Marine  Station, 
and  the  United  States  Fish  and  Wildlife  Service.  All  work  undertaken 
by  the  Marine  Research  Committee  is  done  by  contract  with  the  various 
participating  agencies. 

The  main  research  and  marine  investigation  programs  carried  out  by 
the  Marine  Resources  Committee  with  the  aid  of  its  contractual  agencies 
have  centered  around  the  sardine,  but  the  committee  also  sponsors  re- 
search on  mackerel,  anchovy,  herring  and  other  game  and  food  fishes. 

In  addition,  studies  of  oceanography,  food  habits  and  migrations  of 
fish,  the  abundance  of  various  species  and  their  relationship  to  each 
other  and  to  oceanographic  conditions  have  made  up  part  of  the  con- 
tractual studies. 

In  order  to  avoid  duplicating  ocean  research  by  other  agencies,  the 
Marine  Research  Committee  assisted  in  formation  of  the  California 
Cooperative  Ocean  Fisheries  Investigation  (CAL-COFI)  in  which  in- 
terested governmental  and  commercial  entities  participate. 

The  research  conducted  by  CAL-COFI  is  directed  towards  making  it 
possible  for  the  public  to  more  fully  utilize  the  poorly  known  and  little 
understood  living  marine  resources.  The  CAL-COFI  program  is  a  co- 
ordinated effort  based  on  voluntary  association  of  several  agencies,  each 
concerned  with  the  same  or  overlapping  problems.  The  coordinated 
effort  prevents  duplication  and  permits  an  approach  to  problems  too 
large  or  too  diverse  for  a  single  agency  to  undertake.  The  Marine  Re- 
search Committee  provides  the  stimulus  for  CAL-COFI  coordination 
and  assists  financially  and  provides  a  liaison  between  the  needs  of  the 
public  and  the  work  of  the  scientist. 

The  financial  support  for  the  Marine  Research  Committee  and  its 
participation  in  CAL-COFI  is  derived  by  a  tax  of  $1  per  ton  of  certain 
species  of  fish  caught  by  the  commercial  fisheries  of  California.  This 
tax  is  supported  by  industry  and  unions  alike  as  a  good  investment. 
The  Marine  Research  Committee's  authority  to  collect  the  tax  is  re- 
newed each  two  years  and  a  small  reserve  is  held  in  anticipation  of  an 
orderly  phasing  out  of  projects  should  the  Legislature  see  fit  not  to 
continue  the  authority  at  some  future  date. 
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By  Assemblyman  Thomas 

HOUSE  RESOLUTION  NO.  297 

Relating  to  a  Study  of  Marine  Resources 

Resolved  hy  the  Assemhly  of  the  State  of  California,  That  the  As- 
sembly Committee  on  Rules  is  directed  to  assign  to  an  appropriate 
interim  committee  the  study  of  this  State's  marine  resources,  includ- 
ing, but  not  limited  to : 

(a)  The  extent  and  condition  of  all  species  of  fish ; 

(b)  The  economic  impact  the  commercial  and  sport  fishing  industry 
has  on  the  economy'  of  the  State  ; 

(c)  The  changes  which  have  taken  place  and  the  future  developments 
in  the  methods  and  costs  of  taking  fish; 

(d)  How  California's  marine  resources  and  their  utilization  and 
development  compare  with  other  states;  with  such  interim  committee 
to  report  to  the  Legislature  not  later  than  the  fifth  calendar  day  of  the 
1965  Regular  Session. 

TEXT 

The  subject  of  California  marine  resources,  because  of  its  immensity, 
does  not  lend  itself  to  ' '  findings "  or  "  conclusions ' '  in  the  usual  legis- 
lative sense. 

Certain  factors  were  requested  to  be  examined  by  House  Resolution 
Xo.  297  and  these  can  best  be  reported  as  they  were  treated  by  the 
witnesses  before  the  committee  at  the  San  Pedro  hearing  on  September 
26  and  27,  1963. 

Assembly  Bill  Xo.  2738,  relation  to  a  reduction  of  ancho\des,  was 
also  discussed  at  the  San  Pedro  hearing. 

WALTER  T.  SHANNON,  DIRECTOR  OF  THE  CALIFORNIA  DEPARTMENT 
OF  FISH  AND  GAME 

' '  In  general,  the  marine  fish  resources  off  California  are  in  very  good 
condition,  with  the  exception  of  a  few  species  that  are  depleted  or 
may  be  being  harvested  too  heavily. 

'''The  sardine  population  is  seriously  depleted  with  no  sign  of  re- 
covery in  the  immediate  future  under  present  fishing  practices. 

' '  The  Pacific  mackerel  fishery  used  to  produce  much  more  than  it  does 
today.  There  is  a  good  chance  that  Pacific  mackerel  are  presently  being 
overharvested. 

' '  California  halibut  appear  to  be  adequately  harvested,  although  the 
halibut  population  seems  to  have  recovered  somewhat  in  the  last  couple 
of  years. 

''Yellowfin  tuna,  although  not  usually  found  adjacent  to  the  Cali- 
fornia coast,  have  been  harvested  past  the  limit  need  to  maintain  the 
maximum  yield,  and  are  presently  under  internation  regulations,  and 
proposals  for  international  regulations  are  under  consideration. 

"But  aside  from  these  species,  the  marine  resources  are,  as  I  said, 
in  good  shape. 

"There  are  many  latent  resources  in  the  sea  which  are  virtually  un- 
tapped. 
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"In  addition  to  the  species  mentioned,  there  are  many  others  that 
could  be  better  utilized.  The  saury  is  a  small  species  that  lives  near  the 
surface  and  feeds  on  minute  animals,  it  is  extremely  abundant  and  ex- 
tends clear  across  the  Pacific.  Over  400,000  tons  a  year  are  taken  off 
Japan.  The  Russians  take  a  similar  amount.  They  are  fished  by  attract- 
ing them  with  powerful  night  lights  and  catching  them  with  blanket 
nets. 

"The  hake  population  also  is  a  resource  relatively  unfished.^ 

"The  task  ahead  of  the  department  is  to  find  out  what  and  where 
our  potential  resources  are,  and  how  they  may  be  caught.  We  also  must 
find  out  how  many  can  be  caught  without  depletion. 

"As  far  as  we  know,  no  survey  of  the  economic  impact  of  the  sport 
and  commercial  fisheries  on  the  economy  of  California  has  ever  been 
conducted.^ 

"We  have  computed  values  of  the  price  paid  to  fishermen  for  com- 
mercial landings  and  shipments  in  California.  In  1961 — the  latest 
figures  available — this  price  was  over  74  million  dollars. 

"We  have  also  roughly  estimated  the  number  of  ocean  sportfishing 
angler  days.  The  total  annual  marine  angler  day  figure  is  probably 
somewhere  around  five  million,  exclusive  of  pier  and  jetty  anglers, 
which  represents  an  extensive  recreational  expenditure. 

' '  Turning  to  the  state  of  ocean  fishing  today,  we  find  a  greatly  differ- 
ent situation  than  that  which  prevailed  not  too  many  years  ago. 

' '  The  greatest  advances  have  been  been  in  the  field"^  of  technological 
improvement.  The  use  of  fathometers,  radio,  radar,  and  similar  elec- 
tronic equipment  has  wrought  vast  changes  in  the  makeup  of  the  fish- 
ing fleets. 

"Sportfishing  boats  have  increased  their  size  and  the  distance  they 
can  travel  from  their  home  ports. 

' '  The  use  of  airplanes  for  fish  spotting  has  made  location  of  fish  much 
more  positive  and  has  greatly  reduced  the  number  of  hours  previously 
spent  at  sea  in  search  of  fish. 

"The  technique  of  refrigeration,  of  course,  gave  the  commercial 
fishermen  the  impetus  to  go  on  the  high  seas  for  extended  periods  of 
time  rather  than  having  to  fish  locally. 

"All  of  this  improved  equipment  is  extremely  expensive,  but  it  is 
also  far  more  efficient  than  what  has  existed  before.  And  efficiency  is 
vital  to  our  fishing  industry,  for  there  is  a  major  problem  ahead.  This 
is  competition  with  other  nations  for  the  marine  resources  of  the  world. 

' '  To  meet  the  needs  of  the  expanding  world  population,  it  is  necessary 
to  turn  to  the  sea.  Between  1938  and  1961,  the  world's  fish  and  sea  food 
production  doubled.  It  went  from  20.5  million  metric  tons  to  41.2.  Dur- 
ing this  time,  the  United  States  increased  its  production  by  only 
22  percent. 

"Since  1956,  the  United  States  dropped  from  second  place  among 
nations  to  fifth.  Japan  leads  with  6.7  million  metric  tons.  Peru  is  second 
with  5.2 — Communist  China  third,  with  5  million,  the  USSR,  fourth, 

1  Testimony  of  John  Radovich,  Chief,  Marine  Fisheries  Branch,  California  Department 

of  Fish  and  Game. 

2  It  would  be  within  the  purview  of  the  Subcommittee  on  Economic  Development  of 

the  Assembly  Committee  on  Ways   and  Means,  within  the  scope  of  the  broader 
study  proposed  in  the  introduction  of  this  report    to  conduct  such  a  survey. 
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with  3.2 — and  the  United  States,  in  fifth  place,  produces  2.9  million 
metric  tons. 

' '  Compounding  our  problems  of  competition  with  other  nations  is  the 
oceanic  fishing  fleet  which  is  being  put  to  sea  by  Japan  and  the  USSR. 
This  fleet  can  and  does  fish  right  up  to  within  a  few  miles  of  our  coast. 
This  has  caused  considerable  consternation,  particularly  off  Alaska  on 
this  coast.  To  date,  foreign  nations  have  abstained  from  fishing  under 
conditions  where  we  are  adequately  harvesting  our  resources,  where 
we  are  actively  conducting  research,  and  where  we  are  managing  the 
resources.  It  behooves  us,  then,  to  adequately  harvest  our  marine  re- 
sources, to  manage  them,  and  to  conduct  research  on  them  if  we  are  to 
keep  them  for  ourselves. 

"California  leads  the  states  in  value  of  seafood  production.  Except 
for  a  few^  years  in  the  last  two  decades,  California  has  also  led  all  other 
states  in  volume  of  seafood  production.  San  Pedro  leads  all  over  United 
States  ports. 

"It  is  imperative  that  California  develop  these  resources,  and,  more 
important,  manage  them  wisely. 

"  If  we  do  not  provide  adequate  facilities  and  personnel  now  to  study 
these  resources  and  to  manage  them  wisely  and  successfully,  we  may 
very  well  begin  to  lose  them  in  direct  competition  with  foreign  nations 
— competition  for  our  own  resources. 

"We  will  also  be  faced  with  a  tremendously  growing  demand — from 
our  own  commercial  fishermen  and  the  expanding  throng  of  recreation- 
seeking,  marine  sportfishermen  for  more  and  more  use  of  our  ocean 
fisheries. ' ' 

PROFESSOR  JOHN  ISAACS,  SCRIPPS  INSTITUTION  OF  OCEANOGRAPHY, 
I  INSTITUTE  OF  MARINE  RESEARCH 

'  "We're  not  in  a  position  to  ask  knowledgeable  questions  of  the  ocean, 
and  to  conduct  knowledgeable  and  sophisticated  experiments  on  a  broad 
scale,  but  only  step  by  step. 

"In  general,  the  wide  expanse  of  oceans  are  not  highly  productive, 
i  It  has  been  estimated  that  the  entire  production  of  organic  material, 
I  that  is  the  basic  plant  life  in  the  ocean,  is  about  the  same  as  on  total 
I  land— but  unlike  the  land,  where  the  decay  takes  place  in  the  sunlit 
I  layers  of  the  soil,  at  sea,  the  decay  and  release  of  the  nutrients  take 
1  place  only  after  the  debris  has  settled  down  deep  into  the  lower  zones 
!    of  the  water  where  no  plant  can  hope  to  grow. 

I  "Thus,  although  the  California  current  remains  rich  and  productive 
year  after  year,  we  believe,  the  temperature  of  the  water  and  the  type 
]  of  food  available  to  its  creatures,  undergoes  both  short-  and  long-term 
I  changes.  One  would  imagine  that  these  changes  would  be  reflected  m 
the  abundance  of  the  resident  fish,  and  we  believe  that  this  is  so ;  and  in 
the  case  of  the  sardine  and  anchovy,  we  believe  that  we  understand 
how  these  species  are  influenced  by  changing  conditions. 

' '  The  California  current  provides  a  handsome  home  and  sets  a  bounti- 
ful table  for  her  myriad  children,  but  in  some  years,  some  are  served 
better  than  others.  Thus,  any  single  species  will  undergo  considerable 
fluctuation  from  natural  effects  alone,  but  the  sum  of  species  will  prob- 
ably be  well  fed. 
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' '  I  believe  that  in  all  cases,  the  utilization  of  the  marine  environment 
there  are  no  fundamental  conflicts,  as  between  fisheries  and  sewage 
disposal,  waste  heat  disposal,  atomic  energy  disposal,  resalination  and 
brine  disposal,  nor,  as  I  have  said,  between  sport  and  commercial  fish- 
eries themselves.  Each  time  I  have  looked  into  one  of  these  conflicts,  I 
liave  concluded  that  if  properly  and  thoughtfully  developed,  each  use 
of  the  ocean  can  actually  benefit  the  other  users. 

' '  I  believe  that  real  progress  has  been  made  in  understanding  this 
conflict  and  the  conflict  exists  only  because  of  the  limitations  of  our 
vision,  and  knowledge,  and  will  dissolve,  I  believe,  for  there  is  abundant 
resource  for  all. 

Thus,  even  in  the  relatively  sterile  broad  oceans  of  the  world,  there 
is  an  abundance,  and  in  this  richer  California  current,  there  is  also  an 
abundant  resource  for  both  sport  and  commercial  fisheries,  and  the 
development  of  the  state  can  well  benefit  from  the  basic  economic  input 
of  the  commercial  fisheries. 

"We  cannot  consider  the  weather,  the  oceanography,  nor  the  fish  use 
events  of  California  isolated,  but  rather  only  in  the  context  of  the  entire 
North  Pacific  or  even  the  entire  northern  hemisphere. 

"It  is  my  prime  point  that  California  possesses  the  safeguards,  and 
the  responsibility  to  begin  these  sophisticated  experiments  quite  unlike 
conventional  management,  and  the  use  of  her  resources,  and  to  ulti- 
mately guide  the  world  in  the  rational  utilization  of  ocean  wealth  of 
this  planet,  and  I  firmly  believe  this  is  destined  to  be  California's  true 
marine  product. 

' '  A  more  important  point,  though,  I  think  is  this :  that  it  is  not  the 
destiny  of  the  State  of  California  to  forever  produce  fish  meal  and  oil, 
or  canned  fish,  but  rather,  by  acting  rationally  on  the  resQurces  that  are 
rightfully  hers,  it  is  her  destiny,  I  believe  to  point  out  to  the  world  the 
basic  scientific  management  of  these  resources. 

"In  the  future,  she  will  export  not  fish  meal  or  oil,  any  more  than 
we  now  export  the  hide  and  tallow  of  the  Spanish  Regime,  but  rather 
we  will  export  the  ideas  and  the  understanding  and  from  an  economic 
point  of  view,  the  specialists  in  the  education,  the  tools,  and  the  methods 
and  the  investments  in  the  marine  realm  that  will  call  California  their 
home  port. 

"Already  California's  scientists,  industrialists,  and  fishermen  stand 
high  in  world  status.  This  is  something  like  the  present  trend  in  the 
development  of  the  tuna  and  shrimp  industry,  where  California  inter- 
ests are  widely  ranging  about  the  world.  This  has  emerged  almost  en- 
tirely from  development  and  research  that  took  place  in  California. ' ' 

RESERVATION  OF  WATER  AND  FISHLIFE 

Assembly  Bill  No.  1977  (1963),  as  introduced  by  Assemblywoman 
Pauline  L.  Davis,  Chairman  of  this  Committee,  was  intended  to  create 
and  stimulate  debate  on  the  present  authority  of  the  Department  of 
Fish  and  Game  to  provide  water  reserves  to  protect  and  enhance  fish 
and  wildlife  in  California  waters. 

Two  major  areas  of  difficulty  have  been  identified  by  the  Legislative 
Analyst  at  the  request  of  this  committee  in  regard  to  water  reservations. 
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These  are  discussed  in  the  specific  recommendations  part  of  the  Fiscal 
Affairs  Section.  In  brief,  these  were : 

(1)  The  current  practice  of  rather  haphazard  pollution  control  work 
by  the  Department  of  Fish  and  Game,  which  rarely  results  in  sufficient 
punitive  action ;  and 

(2)  The  present  review  procedure  of  applications  of  proposed  water 
projects  by  the  Department  of  Fish  and  Game  to  determine  the  effect 
the  construction  will  have  on  fish  and  wildlife  resources  of  the  state. 
The  Legislative  Analyst's  office  has  suggested  that  a  more  efficient 
handling  of  this  review  would  be  accomplished  if  all  applications  to 
appropriate  water  submitted  to  the  State  Water  Rights  Board  were 
required  to  include  information  regarding  fish  and  wildlife  preserva- 
tion. 


PROPOSED  BILLS  STEMMING  FROM  THE  CONTENTS 

of 

THE  REPORT 
INTRODUCTION: 

House  Resolutions  requesting  appropriate  interim  study  of : 

1.  Economic  criteria  for  natural  resource  decisions. 

2.  Subjective  criteria  for  public  decision  making. 

ANADROMOUS  FISH: 

1.  Memorialize  Congress  to  favorably  consider  the  passage  of 
bills  pending  before  previous  Congress  on  the  protection,  enhance- 
ment, and  improvement  of  salmon  and  anadromous  fish. 

2.  House  resolution  requiring  Department  of  Fish  and  Game  to 
prepare  a  priority  list  of  projects  and  costs  for  possible  federal- 
state  cooperative  salmon  enhancement  programs. 

INTERSTATE  DEER  HERD: 

1.  Resolution  requiring  the  California  Fish  and  Game  Commis- 
sion to  annually  submit  the  recommendations  and  requests  for 
range  improvement  and  research  funds  to  cognizant  federal  agen- 
cies in  time  for  federal  budgetary  consideration. 

2.  Resolution  requiring  maintenance  of  "three-point  buck"  law. 

3.  Bill  requiring  the  establishment  of  a  no-hunting  "buffer 
strip"  on  the  Oregon  border,  if  Oregon  also  establishes  one. 

4.  House  resolution  requiring  Fish  and  Game  Commission  to 
meet  annually  with  Oregon  counterpart. 

MARINE  RESEARCH: 

1.  Commendatory-type  resolution,  suggesting  more  orderly  and 
active  dissemination  of  Marine  Research  Committee's  findings  and 
research  results. 

2.  Bill  changing  Section  726  of  Fish  and  Game  Code  to  legalize 
board's  present  makeup  by  substituting  "fish"  for  "sardine"  in 
the  language  of  that  section. 

RESERVATION  OF  WATER: 

1.  Resolution  requiring  interim  study  of  the  pollution  control 
work  of  the  Department  of  Fish  and  Game,  as  recommended  by  the 
Legislative  Analyst. 

2.  A  bill  requiring  that  applications  for  appropriations  of  water 
to  the  State  Water  Rights  Board  include  the  proposed  action  to 
protect  fish  and  wildlife  affected  by  the  proposed  construction  or 
appropriation. 
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January  11,   1965 
LETTER  OF  TRANSMITTAL 

To  THE  Speaker  and  Members  of  the  Assembly  : 

Your  Interim  Committee  on  Municipal  and  County  Government  in 
accordance  with  H.R.  500  of  the  1963  Regular  Session  submits  here- 
with its  final  report  to  the  1965  Legislature.  The  report  covers  six 
different  subjects  and  is  contained  in  two  parts. 

Part  I  contains  the  findings,  recommendations  and  conclusions  of 
the  committee  on  the  subjects  of  : 

1.  Problems  of  Construction  on  Expansive  Soil. 

2.  Neighborhood  Parks  in  New  Subdivisions. 

3.  The  Adequacy  of  the  Current  Formula  for  Apportioning  Fines 
and  Forfeiture  Revenue.  (Penal  Code  Section  1463.) 

Part  II  contains  similiar  materials  on  the  subject  of : 

1.  Control  of  Special  District  Securities. 

2.  A  District  Reorganization  Law. 

3.  Review   of   the    Operations   of   the   Local   Agency   Formation 
Commission. 

In  this  connection,  Assemblyman  George  Zenovich  has  indicated  that 
he  does  not  wish  to  concur  in  the  recommendations  of  the  committee  on 
the  subject  of  "Control, of  Special  District  Securities." 

Assemblyman  Frank  Lanterman  does  not  concur  in  the  recommenda- 
tions of  the  committee  on  the  subjects  of : 

Local  Agency  Formation  Commission 
District  Reorganization  Law 
Neighborhood  Parks  in  New  Subdivisions 

Mr.  Lanterman  has  succinctly  explained  the  reasons  for  his  dissent 
in  a  letter  which  I  have  attached  to  this  letter  of  transmittal. 

Respectfully  submitted, 

John  T.  Knox 
Chairman 

John  P.  Quimby 
Vice  Chairman 

Don  A.  Allen,  Sr.  Leo  J.  Rvan 

Alfred  E.  Alquist  Alfred  H.  Song 

Anthony  Beilenson  Philip  L.  Soto 

Carl  A.  Britschgi  John  G.  Veneman 

Clair  "W.  Burgener  Charles  "Warren 

Houston  I.  Flournoy  George  N.  Zenovich 
Frank  Lanterman 
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STATEMENT   OF   ASSEMBLYMAN    FRANK   LANTERMAN 

January  7, 1965 
Honorable  John  T.  Knox 
Chairman,  Interim  Committee 
Municipal  and  County  Government 
State  Capitol,  Sacramento,  California 

Dear  John : 

The  following  are  my  comments  of  dissent  relating  to  the  com- 
mittee's recommendations  for  change  in  the  Local  Agency  Formation 
Commission,  the  District  Keorganization  Law  and  the  Neighborhood 
Parks  in  New  Subdivisions  proposal. 

1.  Local  Agency  Formation  Commission 

Mr.  Lanterman  dissents  with  most  of  the  proposed  committee  rec- 
ommendations in  this  section  relating  to  local  agency  formation  com- 
missions. He  especially  points  out  the  lack  of  control  checks  under 
(B)  and  (C)  of  Paragraph  2,  and  the  loss  of  local  government  control 
of  the  functioning  of  the  commission  if  outside  assistance  grants  may 
be  accepted  in  designing  a  master  plan  for  consolidation  of  local  gov- 
ernment. He  basically  disapproves  of  any  broadening  of  the  authority 
of  the  commission  unless  there  is  provision  for  an  appeal  by  the  people 
affected,  other  than  resort  to  the  courts.  He  earnestly  recommends  that 
an  appeal  procedure  be  established  on  the  order  of  a  four-fifths  vote 
of  the  elected  legislative  body  of  jurisdiction  to  which  the  appeal  has 
been  made  by  the  persons  affected. 

2.  District  Reorganization  Law 

Assemblyman  Lanterman  dissents  with  the  committee  recommenda- 
tion contained  in  the  last  sentence  of  the  final  paragraph  because  it 
would  tend  to  extend  the  authority  of  the  commission  to  become,  in 
fact,  a  master  planning  agency  for  the  entire  county  with  no  provision 
for  appeal  to  an  elected  body  by  the  people  affected  and  could  ulti- 
mately provide  for  the  dissolution  of  all  district  forms  of  government 
regardless  of  the  will  of  the  electorate  of  the  district  in  question. 

3.  Neighborhood  Parks  in  New  Subdivisions 

Mr.  Lanterman  dissents  with  the  proposed  amendments  to  the  Sub- 
division Map  Act  as  unenforceable  and  potentially  confiscatory  without 
sufficient  protections  in  either  paragraphs  3  or  4. 

Cordially  yours, 

Feank  Lanterman 
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PART   I 

REPORT  ON  PROBLEMS  OF 
CONSTRUCTION  ON  EXPANSIVE  SOIL 


FINDINGS 

1.  Hundreds  of  homes  built  upon  expansive  soil  in  California  have 
cracked  to  such  an  extent  as  to  make  continued  habitation  therein  un- 
comfortable, unsafe,  and,  in  many  cases,  impossible. 

2.  Existing  state  law  regulating  home  construction  does  not  extend 
to  soil  conditions,  and  local  ordinances  requiring  soil  analysis  prior 
to  home  construction  are  virtually  nonexistent.  Consequently,  the  po- 
tential homebuyer  is  without  minimum  assurance  that  his  purchase 
will  be  a  safe  and  habitable  home. 

3.  Where  extensive  structural  damage  has  occurred,  home  repairs 
have  proved  too  costly  to  be  practicable. 

4.  Aggrieved  homeowners  have  found  no  recourse  available  to  them 
other  than  civil  litigation  which  is  lengthy,  expensive,  and  generally 
unsatisfactory.  Moreover,  such  a  course  of  action  is  further  complicated 
by  the  fact  that  laws  dealing  with  the  specific  source  of  their  problem — 
construction  on  expansive  soil — have  yet  to  be  written. 

5.  Professional  engineers  specializing  in  soils  unanimously  agree  that 
the  existence  of  expansive  soil  on  a  potential  building  site  can  be  easily 
identified  by  standardized  and  relatively  inexpensive  tests. 

6.  The  same  engineers  are  similarly  agreed  that  the  application  of 
presently  available  engineering  solutions  to  expansive  soil  situations 
can  insure  that  homes  will  escape  any  significant  structural  damage. 
The  additional  cost  of  such  engineering  solutions  has  been  estimated 
to  be  minimal  and  easily  financed  both  by  the  builder  and  by  the 
subsequent  homebuyer. 


(9) 


CONCLUSIONS 

1.  The  occurrence  of  critically  expansive  soils  throughout  the  state, 
together  with  the  graphic  evidence  of  damage  such  soil  may  cause  to 
homes  unwittingly  or  unknowingly  constructed  upon  it,  poses  a  major 
problem.  The  problem,  although  local  in  nature,  is  statewide  in  scope. 

2.  In  general  local  governments  have  not  yet  developed  an  adequate 
response  to  this  problem.  Local  requirements  for  soils  investigation 
prior  to  home  construction  are  sporadic,  after-the-fact,  and  generally 
insufficient  to  guarantee  the  health  and  safety  of  the  homeowner  or 
the  security  of  his  investment. 

3.  The  principal  answer  to  this  problem  does  not  lie  in  direct  state 
intervention  in  the  field  of  local  building  ordinances,  but  in  state  in- 
sistence that  all  local  governments  face  up  to  this  problem  and  enact 
appropriate  local  ordinances  to  protect  potential  homebuyers.  In  this 
fashion,  prerogatives  of  home  rule  can  be  preserved  while  minimum 
protections  are  extended  to  the  consumer. 

4.  Specifically,  the  following  legislative  recommendations  are  made. 

(a)  Appropriate  sections  should  be  added  to  the  State  Housing 
Law  requiring  each  city  and  county  to  enact  ordinances  requir- 
ing preliminary  soils  reports  to  be  made  prior  to  home  construc- 
tion. These  sections  should  also  empower  local  building  officials 
to  determine  what  corrective  actions  shall  be  taken  when  such 
analyses  reveal  the  presence  of  dangerously  expansive  soil. 

(b)  The  Subdivision  Map  Act  should  be  amended  to  require 
that  each  subdivision  map  indicate  the  types  of  soil  or  soil  condi- 
tions present  in  a  subdivision,  noting  particularly  the  expansive 
characteristics  of  the  soil. 

(c)  The  provisions  of  the  Business  and  Professions  Code  which 
regulate  real  estate  transactions  should  be  amended  to  require 
that  the  notice  of  intention  to  sell  or  lease  subdivided  land  which 
must  be  filed  with  the  Real  Estate  Commissioner  include  a  state- 
ment revealing  the  soil  conditions  within  the  subdivision  together 
with  a  statement  indicating  that  the  soil  has  been,  or  will  be,  reasr 
ably  prepared  so  that  structural  damage  will  not  occur. 

(d)  The  State  Housing  Law  should  be  amended  to  require  each 
city  and  county  to  retain  one  copy  of  approved  plans  and  speci- 
fications for  homes  constructed  within  subdivisions  for  a  period 
of  one  year. 

(Draft  legislation  implementing  these  recommendations  may 
be  found  in  Appendix  pp.  25-28) . 
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5.  Two  suggested  courses  of  action  are  specifically  rejected  as  inad- 
equate. 

(a)  Amending  the  Subdivision  Map  Act  to  require  cities  and 
counties  to  adopt  ordinances  regulating  soil  bearing  qualities  in 
subdivisions  would  have  uneven  application.  Such  a  requirement 
would  apply  only  to  new  subdivisions  even  though  the  perils  of 
expansive  soil  are  potentially  present  in  all  residential  construc- 
tion. Such  a  mild  attempt  at  regulation  moreover,  provides  no 
assurance  that  subsequent  local  ordinances  would  address  them- 
selves to  the  problem  of  soils  analysis. 

(b)  Reliance  on  the  Uniform  Building  Code  to  protect  the  home- 
buyer  would  be  ineffective  and  unrealistic.  The  U.B.C.  may,  or  may 
not,  be  adopted  by  local  governments  as  they  see  fit ;  once  adopted, 
it  may  not  be  regularly  updated.  In  addition  it  is  a  proprietary 
code,  outside  the  jurisdiction  or  control  of  government,  and  can 
be  amended  at  any  time  by  its  authors.  It  is  subject  to  pressure 
and  influence  by  producers  of  building  materials  and  cannot  guar- 
antee that  the  most  inexpensive  and  progressive  techniques  will  be 
employed  to  protect  the  homebuyer.  Necessary  regulation  should 
take  the  form  of  thoughtful  ordinances  drafted  by  local  officials 
to  meet  the  exigencies  of  local  conditions. 


I.     INTRODUCTION 

Numerous  unfortunate  California  homebuyers  have  discovered  that 
the  foundations  and  walls  of  their  new  homes  have  buckled  and 
cracked  because  they  had  been  built  upon  a  type  of  soil  which  expands 
when  wet  and  contracts  when  dry.  Such  soil  is  found  throughout  Cali- 
fornia and  the  consequences  of  construction  upon  it  without  necessary 
precautions  have  been  drastic  and  costly  for  the  state's  homeowners, 
builders  and  lenders. 

Several  very  pointed  examples  of  the  effects  of  unregulated,  or  im- 
properly regulated,  construction  upon  expansive  soil  have  highlighted 
the  immediacy  of  this  problem.  The  personal  tragedies  and  heavy  finan- 
cial losses  suffered  by  Californians  because  natural  expansive-contrac- 
tive properties  of  soil  had  been  ignored  prompted  the  introduction  of 
H.R.  192  (Donovan)  at  the  1963  session  of  the  Legislature.  The  resolu- 
tion directed  an  interim  study  of  the  protection  afforded  buyers  from 
improper  prior  preparation  of  land  upon  which  houses  are  built. 

Pursuant  to  this  directive  the  committee  began  a  program  of  exten- 
sive research,  study  and  preparation,  climaxed  by  a  two-day  hearing 
on  February  25-26,  1964  in  San  Diego,  an  area  hard-hit  with  expan- 
sive soil  problems.  At  the  hearing  statements  were  presented  by  home- 
owners, builders,  lenders,  engineers,  and  by  representatives  of  federal, 
state,  and  local  agencies  which  had  in  some  way  been  connected  with 
problems  of  construction  on  expansive  soil.  All  interests  were  fully 
represented,  from  those  of  the  Attorney  General  to  those  of  professional 
lending  institutions.  Testimony  ranged  from  the  recitation  of  personal 
grievances  by  homeowners  to  the  highly  technical  expositions  of  engi- 
neers. 

The  balance  of  this  report  outlines  the  expansive  soil  problem,  ex- 
amines the  alternative  avenues  of  protection  for  both  consumer  and 
builder,  and  provides  the  basis  for  legislative  recommendations  which 
would  insure  that  personal  and  community  losses  due  to  expansive 
soils  will  be  curtailed  throughout  the  state. 


II.     EFFECTS  OF  EXPANSIVE  SOIL-CASE  STUDIES 

A.   Spring  Valley 

In  late  1958  a  development  firm  began  construction  of  approximately 
1,800  homes  in  the  Spring  Valley  section  of  San  Diego  County.  These 
homes  were  to  sell  in  the  $13,600-$14,500  price  range.  During  the 
rainy  seasons  of  1959-1960  and  1960-1961  some  of  the  homes  began 
to  show  initial  signs  of  structural  damage  due  to  soil  expansion.  After 
the  1961-1962  rainy  season  the  cumulative  effect  of  the  expansive  soil 
exhibited  itself — in  severe  foundation  and  structural  failure. 
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Slab  foundations  cracked  and  buckled.  This  initial  failure  began  a 
chain  reaction.  Walls  cracked,  sagged  and  pulled  awaj^  from  ceilings. 
Cabinets  pulled  away  from  the  walls.  Doors  opened  and  closed  improp- 
erly or  not  at  all.  Carpeting  and  other  floor  covering  were  saturated 
by  rainwater  seeping  through  cracks  in  the  floor  slabs.  Some  homes 
were  even  invaded  by  insects  which  made  their  way  through  the  cracks 
in  the  flooring  and  walls. 

Hundreds  of  homes  were  severely  damaged,  a  situation  which  had 
the  added  effect  of  promoting  the  disintegration  of  a  new,  suburban 
community.  Pride  of  ownership  was  stifled  in  its  infancy  and  a  large 
segment  of  the  area  has  since  become  inhabited  by  a  transient  popula- 
tion which  is  unconcerned  about  the  problems  of  creating  or  maintain- 
ing a  viable  community. 

Affected  homeowners  complained  to  the  county  board  of  super- 
visors, the  district  attorney,  the  Better  Business  Bureau  and  the  State 
Contractors'  Licensing  Board,  all  to  no  avail.  Fifty-seven  homeowners 
have  undertaken  civil  action  and  embarked  upon  a  lengthy,  expensive, 
and  at  times  disheartening  course  of  litigation.  Their  case  is  still  pend- 
ing.i 

B.   Conejo  Valley 

In  1962,  Ventura  County  suffered  more  than  300  foundation  failures 
in  residences  w^hich  had  been  built  on  slabs  during  or  before  1961.  The 
damage  was  due  to  construction  upon  expansive  soil  and  was  compar- 
able in  character  to  that  which  occurred  in  Spring  Valley. 

The  Ventura  County  Grand  Jury  investigated  the  failures  in  1962 
and  found  that  no  felonies  had  been  committed.  More  significantly,  it 
also  found  that  existing  ordinances  w'ere  inadequate  and  that  more 
and  better  inspection  personnel  were  needed.  Homeowners  petitioned 
the  Governor  and  the  Attorney  General,  but  neither  of  these  officers 
found  any  grounds  for  intervention.  Complaints  filed  with  the  State 
Contractors'  Licensing  Board  failed  to  return  a  decision  against  the 
contractors  and  claims  for  damages  filed  against  Ventura  County  by 
38  homeoW'Uers  were  denied  by  the  board  of  supervisors. 

The  lending  institutions  holding  mortgages  repaired  some  homes  by 
lifting  them  off  their  foundations  and  by  placing  heavily  reinforced  11- 
inch  slabs  over  the  original  slabs  at  a  cost  of  approximately  $2,500  to 
$5,000  per  house. 

Because  the  source  of  the  damage  was  improperly  or  inadequately 
prepared  expansive  soil,  a  situation  not  covered  by  existing  building 
ordinances,  Ventura  County  immediately  set  about  revising  its  ordi- 
nances in  this  respect.  The  county  has  currently  adopted  an  amend- 

1  For  further  details  of  the  Spring-  Valley  situation  see  the  transcript  of  hearing  on 
the  subject  of  Problems  of  Construction  Upon  Expansive  Soil,  Assembly  Interim 
Committee  on  Municipal  and  County  Government,  meeting  in  San  Diego,  Cali- 
fornia, February  25-26,  1964.  Two  volumes  (hereafter  referred  to  as  Tran- 
script). 

See  especially  the  statements  of : 

Charles  Paularena  and  Henry  Barber,  Co-chairmen  Spring  Valley  Howeowners 
Association,  Volume  1,  pp.  3— S. 

Richard  Roddis,  Deputy  Attorney  General.  Volume  1,  pp.  8-10  ;  59-76. 

Philip  H.  Benton,   Benton  Engineering,   Inc.,   San  Diego,   California.   Volume   1 
pp.  77-78;  84-101. 

T.  G.  Atkinson,  Whitman,  Atkinson  and  Associates,   San  Diego.  Volume   1    pp 
104-110. 

Statement  of  Bollenbacher  and  Kelton,   Inc.,   San  Diego.  Volume  2,   pp.   56-63. 
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ment  to  the  Uniform  Building  Code  but  has  been  under  some  pressure 
to  modify  these  standards  because  builders  maintain  that  present  con- 
trols are  unnecessarily  restrictive  and  expensive.^ 

C.  Calexico 

The  Hermosa  Homes  tract  in  Calexico,  Imperial  County,  is  composed 
of  86  units  in  the  $10,000  price  range.  The  tract  was  the  first  urban  re- 
development project  completed  in  the  State  of  California.  The  first  year 
following  completion  of  the  homes,  some  cracking  of  walls  and  founda- 
tions appeared  and  was  patched  by  the  builder.  It  was  not  until  the 
warranty  period  had  expired  and  the  tract  had  experienced  its  first 
heavy  rainfall  that  severe  structural  damage  occurred.  Slabs  cracked 
badly  causing  such  distortion  in  the  homes  that  doors  are  ofttimes 
impossible  to  close  and  lock,  water  pipes  and  windows  break  repeat- 
edly, and  many  of  the  homes  are,  or  are  becoming,  virtually  unin- 
habitable. 

The  Hermosa  Homes  tract  marked  the  first  venture  into  property- 
owning  for  most  of  its  residents  and  the  experience  has  not  been  a 
pleasant  one.  Aid  has  been  sought  from  local,  state  and  federal  agen- 
cies but  it  has  not  been  forthcoming.  The  Administrator  of  the  United 
States  Housing  and  Home  Finance  Agency  has  expressed  concern,  but 
relief  from  the  federal  government  does  not  appear  to  be  imminent. 
Through  an  oversight,  FHA  building  standards  which  might  have  pre- 
vented such  damage  were  not  applied  to  this  project,^ 

SUMMARY 

Additional  complaints  have  been  filed  with  the  committee  from 
northern  California,  especially  from  the  areas  of  Santa  Clara  and 
Contra  Costa  Counties.  The  facts  in  each  of  these  cases  are  some- 
what different,  but  the  effects  in  terms  of  personal  loss  are  much  the 
same.  There  has  been  little  or  no  protection  offered  to  the  homebuyer 
in  these  instances  and  his  avenues  of  recourse  have  been  very  narrow. 
Local  ordinances  requiring  soil  analyses  are  virtually  nonexistent. 
Thus  when  a  soil  deficiency  occurs  the  burden  of  action,  the  expense 
and  aggravation  of  pursuing  remedies  have  fallen  upon  the  largely 
unprotected  citizen.  The  fact  that  some  local  agencies  have  subsequently 
revised  local  subdivision  standards  is  of  very  little  comfort  to  the  fam- 
ily who  has  invested  and  is  forced  to  live  in  a  home  with  cracked  floors 
and  walls. 

III.     ''CHARACTERISTICS"  OF  EXPANSIVE  SOIL 

Expansive  soil  is  composed  primarily  of  fine  clay  materials.  It  ex- 
hibits the  characteristic  of  expanding  in  volume  when  wet  and  of 
shrinking  in  the  process  of  drying.  Different  soils  and  soil  mixtures 

2  For  further  details  on  the  Conejo  Valley  situation,  see  statement  of  M.  C.  Lorenz, 
Director  of  Public  Works,  Ventura  County.   Trajiscript,  Volume  2,  pp.   78-87. 

»For   additional  details  of  the   Calexico   situation,   see   Transcript,  Volume   1,    state- 
Luis  M."  Legaspi,  City  Councilman,  City  of  Calexico,  pp.  37-39. 
Harold    D.    Blaser,    Zone    Site   EIngineering   Advisor,    Federal    Housmg-   Admm- 
istration  Zone  6,  pp.  44-48.  ^  ,      .       ^,         .     ,  ■,-.<    -.ir; 

Statement  of  John  H.  Steppling,  publisher,  Calexico  Chronical,  pp.  114-116. 
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are  expansiTe  or  nonexpansiTe  to  varying  degrees.  Thus  some  soils  will 
expand  and  eontraet  a  great  deal  when  altematelj  wet  and  dried, 
while  under  comparable  conditions,  other  soils  will  expand  and  con- 
tract only  slig^tlj. 

Engineers  hare  developed  several  das^eation  Stystems  for  soils  which 
reflect  this  expansive  charaeteristie.  The  American  Association  of  Hi^- 
my  Officials,  for  example,  uses  a  clarification  system  which  rates  soils 
fay  expansiveness  and  load  eanying  capadtj.  They  gronp  soils  in  gen- 
eral categories  from  A-1  throngh  A-7.  Groiqis  A-1  throngh  A-3  are 
eomposed  of  granular  materials  and  esdiibit  relatively  little  expansi- 
faility  and  high  load  carrying  capacity.  Soil  gronxis  A-4  throng  A-7 
are  eomposed  of  sQt-day  materials  and  exhibit  inei%ased  plasticity 
and  decreased  load  carrying  capacity.  In  general  one  might  say  with 
confidence  that  A-1  soils  wonld  expand  the  least  and  po^e^  the  greatest 
load  carrying  capacity  while  A-7  soils  wonld  expand  most  and  possess 
the  least  load  carrying  capacity. 

Expansive  soil  lacks  load  carrying  capacity  for  two  related  reasons. 
When  soil  contracts,  it  pnlls  away  from  the  strnetnre  resting  npon 
iL  Consequently,  any  weight  or  load  exerted  upon  that  structure 
must  be  borne  by  the  structure  alone,  without  the  nece^ary  support 
of  tile  underlying  soiL  Second,  when  the  soil  expands  in  volume,  it 
commonfy  exerts  upward  pr^snres  which  may  amount  to  two,  three, 
and  four  thousand  pounds  x>er  square  foot.  Because  such  soils  are  cap- 
able of  exerting  such  enormous  upward  pre^ures  through  expansion 
and  because  they  can  lose  substantial  volume  through  contraction,  homes 
built  direetiy  upon  them  are  sobjeet  to  severe  structural  damage. 
When  the  soil  expands  and  sobsequently  contracts,  foundations 
may  crack  and  budde,  causing  walls  to  crack  and  to  pull  away  from 
floors  and/or  ceilings. 

Expansive  soils  which  can  produce  serious  structural  damage  in 
homes  occur  fairly  commoiLv  ::r  r"  -  the  State  of  California. 
The  degree  of  soil  ea^ansSbiliTT^    f:^  -Ansiderably  within  small 

areas,  and  the  total  area  affr  '  :  stively  small  vis-a-vis 

the  total  area  of  the  state.   I        -  -  estimated  that  ai>- 

proximately  10  jiercent  of  ti:  :  :     .     S:ate  of  California 

is  eomposed  of  expansive  tyx  t  .  ^  L    zn  be  accurately 

trarmed  "critically "  expansiT  ^^         .    -    :    ;1^ 

however,  addition a.1  t^sts  ^!:  t  :  :  .       .        determine 

the  degree  of  exT:i:isi;i_:y    ,_ ;   :         :         _  :  reeautions 


IV.      ENGINEERING   SOLUTIONS   TO   EXPANSIVE 
SOIL   CONDITIONS 

irTr  stt  :~:    -   ::  :    _   loTrg;::—     :       "    ::  :  -  ~hich  maj  :r  y::r\ 
-T     :       --     :       :.    ruction  n:    :i     z  jiL  Th^  art     1 
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If  preliminary  soils  analyses  are  undertaken  by  qualified,  licensed  en- 
gineers, the  major  step  toward  control  will  have  been  completed.  Once 
the  soil  has  been  identified  as  requiring  corrective  measures,  the  fol- 
lowing solutions  may  be  applied. 

A.   Soil  Solutions 

1.  The  expansive  soil  is  removed  to  depths  greater  than  three  feet 
below  the  finished  grade  of  the  building  area.  Then  nonexpansive  fill 
is  placed  and  compacted  over  the  expansive  soil  in  horizontal  6-inch 
layers  at  an  optimum  moisture  content  of  at  least  90  degrees  of 
maximum  dry  density  in  the  upper  three  feet.  This  procedure  obviates 
need  for  special  building  foundations  or  steel  reinforcements. 

2.  Expansive  soil  may  be  presaturated  under  engineering  control 
before  building  begins.  This  method  must  be  accompanied  by  the  use 
of  structural  techniques  which  will  assure  the  retention  of  the  wet 
condition  of  the  soil.  Such  techniques  include  the  placement  of  sand 
between  the  slab  and  presaturated  soil  and  the  placement  of  a  water- 
proof membrane  within  or  beneath  the  slab. 

The  rationale  behind  all  techniques  of  presaturation  is  to  raise  and 
maintain  the  moisture  content  of  the  soil  to  such  a  level  before,  during, 
and  after  construction  that  any  additional  moisture  reaching  the  soil 
would  cause  only  minor  movements.  The  presaturation  solution  is  very 
difficult  to  implement  and  requires  a  series  of  special  circumstances 
together  with  extraordinary  expertise  and  patience.  In  addition  it  re- 
quires maintenance  of  substantially  constant  moisture  content  in  the 
soil  throughout  the  life  of  the  structure. 

3.  The  expansive  soil  may  be  removed,  mixed  with  an  additive  such 
as  lime,  and  then  replaced.  This  is  also  a  difficult  solution  in  applica- 
tion, but  has  been  found  to  be  effective,  particularly  in  heavy  highway 
construction. 

B.  Structural  Solutions 

1.  A  10-  to  12-inch  thick,  heavily  reinforced  concrete  slab  can  be 
built  under  the  house.  This  type  of  construction  will  generally  prevent 
the  cracking  of  the  slab,  but  may  result  in  the  tipping  or  rocking  of 
the  entire  structure  under  the  heaving  pressures  of  the  soil. 

2.  Raised  wood  floors  built  on  reinforced  concrete  grade  beams  and 
cast-in-place  concrete  piles  can  be  constructed.  In  this  plan,  the  load 
of  the  structure  is  carried  by  the  piles  which  extend  to  nonexpansive 

soil.  .  •       n  1 

3.  Raised  wood  floors  can  be  built  on  continuous  reinforced  concrete 
foundation.^ 

C.  Controls  Presently  Required  by  F.H.A.  and  V.A. 

The  Federal  Housing  Administration  recognized  early  in  the  1950s 
that  steps  had  to  be  taken  to  safeguard  against  the  possible  effects 
of  uncontrolled  construction  upon  "cut  and  fill"  sites.  After  thorough 
investigation  of  the  kinds  of  soil  problems  that  might  be  encountered 
in  home  construction,  F.H.A.  developed  the  comprehensive  control  pro- 

<;  For  a  further  discussion  of  soils  solutions  and  structural  solutions,   see   Transcript, 
Volume  1,  pp.  77-113;  Volume  2,  pp.   32-35;   39-42;    69-87. 
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cedures  contained  in  Data  Sheet  No.  79.  Because  the  nationwide  bnild- 
ing  boom  has  reached  its  greatest  momentum  in  California,  F.II.A. 
developed  separate  procedures  for  various  California  locales  even  be- 
fore the  national  control  program  went  into  effect. 

In  general  the  F.H.A.  procedure  requires  a  preliminary  soils  report 
which  identifies  the  type  of  soil  found  on  the  building  site.  If  the  soil 
is  determined  to  be  dangerously  or  critically  expansive,  the  F.H.A. 
requires  that  proposed  engineering  recommendations  for  dealing  with 
the  soil  condition  be  submitted  for  its  approval.  The  agency  ap- 
proves or  disapproves  fill  and  foundation  specifications  before  con- 
struction is  allowed  to  begin.  It  further  requires  that  continuous  en- 
gineering supervision  be  maintained  at  the  site  to  insure  that  specified 
fill,  compaction,  or  structural  operations  are,  in  fact,  carried  out.^ 

Where  these  procedures  have  been  followed,  they  have  proved  ade- 
quate to  insure  against  subsequent  structural  damage  from  expansive 
soils. ''^ 

The  Veteran's  Administration  requires  similar  controls  for  construc- 
tion on  expansive  soil  and  the  two  agencies  accept  each  other's  in- 
spection reports.  The  effects  of  the  V.A.  requirements  have  been  quite 
as  salutary  as  those  of  the  F.H.A.^ 


V.     AVERAGE  COSTS  OF  SOLVING  EXPANSIVE 
SOILS  PROBLEMS 

A.   Soil  Analysis 

Hearings  testimony  indicated  that  the  cost  of  a  soils  analysis  would 
vary  according  to  circumstances,  but  that  the  range  of  variance  would 
not  be  very  wide  and  would  be  predictable.  The  following  estimates 
represent  the  judgment  of  professionals  and  are  believed  to  be  very 
representative. 

Assuming  it  would  be  necessary  to  drill  to  average  depths  of  around 
15  feet  and  to  drill  four  to  six  times  on  a  subdivision  of  50  to  100 
lots,  the  cost  would  be  from  $1,000  to  $2,000.  This  would  include  lab- 
oratory testing  of  representative  samples  of  each  soil  stratum  taken  in 
the  drilling.^ 

If  preliminary  analysis  revealed  that  it  would  be  necessary  to  an- 
alyze each  lot,  field  identification  procedurop  could  be  employed  to  tell 
if  soils  were  expansive.  After  grading  had  been  completed,  borings 
would  then  be  necessary  to  classify  the  soils.  One  boring  per  lot  would 
run  approximately  $10  or  $15.  If  more  borings  were  necessary  the 
price  would  be  commensurately  higher. ^^ 

Thus  an  initial  test  might  cost  $2,000  for  a  100  lot  subdivision  or  $20 
per  lot.  If  additional  tests  were  found  to  be  necessary,  the  cost  might 
rise  another  $15  per  lot  for  a  total  of  $35  per  lot.^^ 

8  Federal  Housing:  Administration.  Land  Planning  Bulletin  #3,  "Lot  Improvements — 

Data  Sheet  79." 
■'Harold  D.  Blaser.  Transcript,  Volume  1,  pp.  41-51. 
8  The  Office  of  Architecture  and  Construction,  School  Section,  in  the  State  Department 

of   General    Services   also   has   rigid   requirements   for   construction   on    expansive 

soil  which  have  proved   satisfactory.   Since  these  procedures  are   applicable   only 

to  schoolhouse  construction,  they  are  not  discussed  here. 
»  Philip  H.  Benton.  Transcript,  Volume  1,  pp.  29-30. 
^°  Ibid.,  p.  29. 
^^Ibid.,  p.  29. 
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B.  Soil  Solutions 

The  cost  of  moving  soils  and/or  of  burying  expansive  soils  is  de- 
pendent upon  the  source  of  the  nonexpansive  soil  to  be  used  in  the 
upper  three  feet.  If  nonexpansive  soil  must  be  imported  or  over-exca- 
vation is  required,  this  alternative  could  be  costly.  If  the  nonexpansive 
soil  is  very  close  to  the  site  or  on  other  parts  of  the  subdivision  site, 
the  cost  of  moving  could  be  minimal.  The  unit  cost  for  earthmoving 
and  compaction  on  the  same  site  can  vary  from  a  probable  minimum 
of  $0.25  per  cubic  yard  to  several  times  as  much  depending  on  length 
of  haul,  source  of  materials,  and  other  factors. 

The  presaturation  method  has  so  many  variants  and  can  include  so 
many  structural  adjuncts  that  it  is  also  very  difficult  to  estimate  its 
cost  in  advance.  Suffice  to  say  that  because  of  structural  requirements, 
it  will  generally  be  more  expensive  than  the  soil  replacement  or  soil 
burying  solution. 

Repacking  the  soil  with  a  lime  additive,  although  technically  feas- 
ible, has  not  been  employed  to  any  significant  extent  in  home  con- 
struction. Thus  no  estimates  of  this  method  are  available. 

C.  Structural  Solutions 

The  cost  of  thick,  steel  reinforced  concrete  slabs  may  run  from 
$500-$700  per  house.^^ 

Eaised  wood  floors  on  grade  beam  and  pile  foundations  would  run 
about  $500  more  than  a  slab  foundation  which  was  not  intended  to 
compensate  for  the  expansive  soil.^^ 

In  summary,  preliminary  soil  analyses  would  not  cost  more  than 
$75  for  a  single  lot  or  more  than  $300  for  a  25-house  tract.  This  would 
mean  an  increased  monthly  house  payment  to  a  subsequent  homeowner 
of  less  than  $10.  Assuming  that  a  structural  solution  wms  decided 
upon  to  answer  the  problem,  it  might  cost  an  additional  $800-$l,000 
to  build  a  home  properly  on  expansive  soil.  Representatives  of  large 
institutional  lending  organizations  indicate  that  such  costs  would  mean 
an  additional  monthly  payment  of  $6-$8  per  $1,000  on  a  normal  loan 
amortization.  Such  an  increase,  they  indicate,  would  not  impair  the 
ability  of  any  reputable  institution  to  finance  the  home  construction. ^^ 

Contrast  these  costs  with  the  actual  cost  of  repairs  to  homes  dam- 
aged by  expansive  soil.  Two  estimates  concerning  the  cost  of  repairing 
houses  in  Conejo  Valley  w^re  presented  at  the  hearing.  One  put  the 
cost  of  repair  of  slabs  at  between  $1,500  and  $6,000  per  house,  depend- 
ing upon  severity  of  damage. ^^  The  Director  of  Public  Works  of  Ventura 
County  put  the  cost  at  between  $2,500  to  $5,000  per  house.  Repair  was 
undertaken  by  mortgage  holding  banks  and  entailed  jacking  up  each 
house  and  placing  a  heavy,  reinforced  11''  concrete  slab  over  the  orig- 
inal slab.^^ 


12  Harold  D.  Blaser.  Transcript,  Volume  1,  p.  54. 
"T.  G.  Atkinson.  Transcript,  Volume  1,  pp.  109,  112,  113. 

i*Elwood   A.   Teague,   Vice   Pre.sident,   Great  Western   Financial   Corporation.    Tran- 
script Volume  2,  p.  18. 
15  Richard  L.  Roddis.  Transcript,  Volume  1,  p.  72. 
"  M.  C.  Lorenz.  Transcriptj  Volume  2,  p.  8. 
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VI.     CONCLUSIONS 

Existing  requirements  and  industry  practices  in  regard  to  con- 
struction on  expansive  soils  are  generally  inadequate  to  safeguard 
homebuyers  from  subsequent  major  structural  damage  and  financial 
loss.  The  following  summary  lists  present  practices  and  their  inade- 
quacies. 

Both  the  State  Housing  Law"  and  the  California  Administrative 
Code  ^^  provide  local  agencies  with  the  discretionary  authority  to  require 
soils  investigation  prior  to  new  residential  construction.  Unfortunately 
the  various  local  agencies  responsible  for  enacting  building  codes  have 
not  employed  these  provisions  widely  enough  to  prevent  the  occurrences 
described  in  this  report. '^^  Although  some  local  ordinances  have  been 
developed  after  widespread  damage  had  occurred,  such  steps  are  of  no 
value  to  the  homeowners  who  have  suffered  the  damage. 

Although  the  Federal  Housing  Administration  and  the  Veteran 's  Ad- 
ministration have  successfully  established  controls  over  construction 
on  expansive  soils,  the  great  majority  of  new  homes  constructed  in 
the  state  are  not  insured  by  either  agency  and  thus  not  subject  to 
these  controls. 

Some  private  lending  institutions  have  established  their  own  control 
procedures.^°  Because  many  homes  are  not  financed  through  these 
institutions,  and  because  the  only  authority  available  to  them  is  denial 
of  loans,  this  type  of  regulation  is  not  comprehensive  enough  to  be 
effective. 

The  Subdivision  Public  Report  of  the  Division  of  Real  Estate 
contains  reference  to  the  depth  of  fill  on  each  lot  and  to  the  degree 
of  compaction  in  each  filled  lot  being  offered  for  sale.  The  Subdivision 
Public  Report  does  not  indicate  the  presence  or  absence  of  expan- 
sive soil.  Moveover  the  Subdivided  Lands  Law  primarily  gives  the 
Real  Estate  Commissioner  power  to  require  disclosure  of  certain  con- 
ditions in  the  Public  Report.  The  commissioner  could  not  prohibit 
the  sale  of  parcels  containing  critically  expansive  soil  even  if  the  seller 
had  disclosed  that  fact. 

The  Contractors  State  License  Board  also  has  some  jurisdiction 
in  this  area,  in  that  it  can  revoke  the  licenses  of  contractors  or  other- 
wise penalize  them  for  violation  of  building  codes.  ^Yhen  building 
codes  are  nonexistent  or  inadequate,  as  in  the  case  with  those  dealing 
with  expansive  soil,  the  contractors  will  not  be  held  responsible  by  the 
board  for  cracking  of  foundations  by  expansive  soil.  Even  if  he  were, 
the  homebuyer  would  not  benefit  from  the  revocation  or  suspension 
of  contractors'  licenses.  Because  of  the  long  period  which  generally 
elapses  before  the  extent  or  true  nature  of  the  damage  becomes  obvious, 
the  statute  of  limitations  applicable  to  complaints  before  the  board 
may  exclude  the  possibility  of  action  in  these  cases. 

"Health  and  Safety  Code,  Div.  13,  Part  1.5. 

w  Title  8,  Chapter  9,  Article  8. 

19  In  1960  the  Portland  Cement  Association  conducted  a  survey  of  cities  and  counties 
to  determine  what  codes  were  in  effect  covering  concrete  floor  construction  for 
residential  housing.  The  result  of  this  survey  indicated  that  virtually  no  city  or 
county  had  adequate  codes  covering-  concrete  residential  floor  construction  on 
expansive  soil. 

See    statement    of    Leo    Nicholson,    Portland    Cement    Association.    Transcript, 
Volume  2,  pp.  47-48. 

^OEIwood  A.  Teague.  Transcript,  Volume  2,  pp.  19-20. 
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In  order  to  alleviate  the  present  situation  in  regard  to  construction 
on  expansive  soil,  to  guarantee  minimum  standards  of  health  and  safety 
to  homebuyers  and  to  preserve  authority  over  enforcement  of  building 
standards  at  the  local  level,  the  committee  makes  the  following  recom- 
mendations for  corrective  legislation. 

1.  That  appropriate  sections  be  added  to  the  State  Housing  Law  re- 
quiring each  city  and  county  to  enact  ordinances  requiring  preliminary 
soils  reports  to  be  made  prior  to  the  issuance  of  a  building  permit. 
These  sections  should  also  empower  local  building  enforcement  agencies 
to  determine  what  corrective  actions  may  be  taken  when  soils  reports 
reveal  the  presence  of  dangerously  expansive  soil.  Such  a  requirement 
will  insure  that  steps  are  taken  at  the  local  level  to  prevent  damage 
to  homes  due  to  their  construction  upon  expansive  soil.  Involving  only 
minimum  state  action,  it  leaves  major  responsibility,  discretion,  and 
power  in  the  hands  of  local  officials.  These  specific  provisions  will  also 
enable  the  buyer  of  a  defective  home  to  demonstrate  the  negligence 
of  a  developer  in  the  event  legal  action  were  necessary  because  of 
damage  caused  by  improper  preparation  of  foundation  pads. 

2.  That  the  Business  and  Professions  Code  provisions  which  regu- 
late sales  of  subdivided  land  be  amended  to  provide  that  the  notice 
of  intention  to  sell  or  lease  subdivided  land  which  must  be  filed  with 
the  Real  Estate  Commissioner  must  include  a  statement  of  the  amount 
of  fill  used  or  proposed  to  be  used  on  the  indicated  lot.  The  notice 
should  be  required  to  include  a  statement  revealing  the  soil  condi- 
tions within  the  subdivision  and  a  statement  indicating  that  the  soil 
has  been  or  will  be  prepared  so  that  structural  damage  will  not  occur. 
The  legislation  should  also  provide  that  failure  to  report  as  indicated 
would  be  grounds  for  the  denial  of  a  public  report.  The  present  re- 
quirement that  the  public  report  be  given  to  prospective  purchasers 
prior  to  the  sale  or  lease  of  subdivision  lots  or  parcels  of  lots  should 
be  extended  to  include  lots  or  parcels  of  lots  which  are  being  offered 
for  sale  or  lease  after  repossession. 

Such  legislation  would  increase  the  protection  available  to  the  home- 
buyer  by  enlarging  the  disclosure  requirement  placed  upon  the  sub- 
divider.  It  would  place  no  additional  burden  upon  the  subdivider, 
who  would  have  to  submit  a  similar  report  to  local  authorities  under 
the  new  sections  which  would  be  added  by  the  previous  recommen- 
dation. 

eS.  That  the  Subdivision  Map  Act  be  amended  to  require  that  the 
subdivision  map  indicate  the  types  of  soil  or  soil  conditions  present 
on  a  subdivision.  The  map  should  indicate  further  whether  or  not  ad- 
verse effects  could  result  from  a  change  in  the  moisture  content  of 
the  soil. 

Such  an  amendment  would  guarantee  that  both  builder  and  local 
building  authorities  would  be  aware,  prior  to  construction,  of  any  need 
for  special  measures  to  obviate  the  effect  of  expansive  soil. 

4.  That  the  State  Houi^ng  Law  be  amended  to  require  each  city  and 
county  to  retain  one  copy  of  approved  plans  and  specifications  for 
dwellings  constructed  within  subdivisions.  The  copy  of  plans  and  speci- 
fications would  be  filed  with  the  local  building  department  for  at  least 
two  years. 
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In  many  cases  plans  and  specifications  of  buildings  are  not  retained 
by  builders,  contractors  or  building  departments.  This  discard  of  doc- 
uments makes  it  difficult  to  repair  buildings  and  obstructs  the  cause  of 
any  future  litigation. 

In  conclusion  two  approaches  to  the  problem  of  expansive  soil  should 
be  specifically  rejected  as  inadequate  solutions.  The  alternative  of 
amending  the  Subdivision  Map  Act  to  require  cities  and  counties  to 
adopt  ordinances  "regulating  and  controlling"  the  design,  improve- 
ment and  soil  bearing  qualities  of  subdivisions -^  would  tend  to  be 
uneven  in  its  application.  The  Subdivision  Map  Act  applies  only  to 
subdivisions  and  control  over  expansive  soil  is  neeessarj'  in  the  case 
of  all  new  residential  construction,  not  just  that  in  new  subdivisions. 
In  addition,  such  an  amendment  would  provide  only  a  casual  injunc- 
tion to  local  government  to  "regulate  and  control"  the  soil  bearing 
qualities  in  subdivisions.  This  kind  of  open-ended  discretion  already 
exists  and  has  not  proved  eflPeetive. 

Secondly  the  alternative  of  relying  on  the  Uniform  Building  Code 
to  protect  the  homebuyer  would  be  uneffective  and  unrealistic.  The 
Uniform  Building  Code  may  or  may  not  be  adopted  by  local  govern- 
ments as  they  see  fit;  once  adopted  it  may  or  may  not  be  regularly 
updated.  In  addition  it  is  a  proprietary  code  outside  the  regularized 
control  of  governmental  bodies  and  can  be  amended  at  any  time  by  its 
authors.  It  is  subject  to  extraordinary  pressure  and  influence  by  pro- 
ducers of  building  materials  and  cannot  guarantee  that  the  most  in- 
expensive and  progressive  techniques  will  be  employed  to  safeguard 
the  homebuyer.  In  short,  the  Uniform  Building  Code  has  not  provided 
in  the  past  uniform,  satisfactory  protection  to  the  builder  and  the 
consumer.  Even  if  it  were  incorporated  by  reference  into  the  State 
Housing  Law,  it  would  be  unlikely  to  have  that  effect  in  the  future. 

21  See   proposal   submitted   by   Charles  Christensen,   California   Council   of   Civil  Engi- 
neers and  Land  Surveyors.   Transcript,  Volume  2,  pp.   35-36. 
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An  act  to  add  Sections  17953  and  17954  to  the  Health  and 
Safety  Code,  relating  to  housing. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section    17953    is    added   to   the    Health    and 

2  Safety  Code,  to  read : 

3  17953.     Each  city,  county,  and  city  and  county  shall  enact 

4  an  ordinance  which  requires  a  preliminary  soil  analysis,  based 

5  upon  adequate  test  borings  or  excavations,  of  every  subdivi- 

6  sion,  as  defined  in  Sections  11535  and  11535.1  of  the  Business 

7  and  Professions  Code,  and  of  each  lot  not  within  a  sucli vision 

8  upon  which  it  is  proposed  to  construct  a  dwelling. 

9  The  preliminary  soil  analysis  may  be  waived  if  the  building 
department  of  the  city,  county  or  city  and  county,  or  other 


10  .^^^ --..  .              '        .   .         .-           , 

11  enforcement  agency  charged  with  the  admmistration  and  en- 

12  forcement  of  the  provisions  of  this  part,  shall  determine  that, 

13  due  to  the  knowledge  such  department  has  as  to  the  soil  qual- 

14  ities  of  the  soil  of  the  subdivision  or  lot,  no  preliminary  analy- 

15  sis  is  necessary. 

16  If  such  analysis  indicates  the  presence  of  critically  expan- 

17  sive  soils  or  other  soil  problems  which,  if  not  corrected,  would 

18  lead  to  structural  defects,  such  ordinance  shall  require  a  soil 

19  analysis  of  each  lot  in  the  subdivision,  or  of  the  lot  not  m- 

20  eluded  within  a  subdivision,  as  the  case  may  be. 

21  Sec.  2.     Section  17954  is  added  to  said  code,  to  read  : 

22  17954.     The  building  department  of  each  city,  county,  or 

23  city  and  county,  or  other  enforcement  agency  charged  with 

24  the  administration  and  enforcement  of  the  provisions  of  this 

25  part,  shall  determine  what  corrective  action  is  required  to  as- 
96  sure  that  dwellings  will  not  suffer  structural  damage  because 

27  of  the  soil  conditions  indicated  by  the  analyses  required  by 

28  Section  17953.  Appeal  from  such  determination  shall  be  to 

29  the  local  appeals  board. 

(See  recommendation  4  (a)  p.  10.) 
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An  act  to  amend  Section  11567  of  the  Business  and  Professions 
Code,  relating  to  subdivision  maps. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section    11567    of   the    Business    and   Profes- 

2  sions  Code  is  amended  to  read  : 

3  11567.  The  final  map  shall  conform  to  all  of  the  following 

4  provisions : 

5  (a)  It  shall  be  clearly  and  legibly  drawn  in  black  water- 

6  proof  India  ink  upon  good  tracing  cloth,  including  affidavits, 

7  certificates   and   acknowledgments,    except   that   such   certifi- 

8  cates,  affidavits  and  acknowledgements  may  be  legibly  stamped 

9  or  printed  upon  the  map  with  opaque  ink  when  recommended 

10  by  the  county  recorder  and  authorized  by  the  local  governing 

11  body  by  ordinance. 

12  (b)   The  size  of  each  sheet  shall  be  18  by  26  inches.  A  marg- 

13  inal  line  shall  be  drawn  completely  around  each  sheet,  leaving 

14  an  entirely  blank  margin  of  one  inch.  The  scale  of  the  map 

15  shall  be  large  enough  to  show  all  details  clearly  and  enough 

16  sheets  shall  be  used  to  accomplish  this  end.   The  particular 

17  number  of  the  sheet  and  the  total  number  of  sheets  compris- 

18  ing  the  map  shall  be  stated  on  each  of  the  sheets,  and  its  rela- 

19  tion  to  each  adjoining  sheet  shall  be  clearly  shown. 

20  (c)   It  shall  show  all  survey  and  mathematical  information 

21  and  data  necessary  to  locate  all  monuments  and  to  locate  and 

22  retrace  any  and  all  interior  and  exterior  boundary  lines  ap- 

23  pearing  thereon,  including  bearings  and  distances  of  straight 

24  lines,  and  radii  and  arc  length  or  chord  bearings  and  length 

25  for  all  curves,  and  such  information  as  may  be  necessary  to 

26  determine  the  location  of  the  centers  of  curves. 

27  (d)   Each  lot  shall  be  numbered  and  each  block  may  be  num- 

28  bered  or  lettered.  Each  street  shall  be  named. 

29  (e)   The  exterior  boundary  of  the  land  included  within  the 

30  subdivision  shall  be  indicated  by  colored  border.  The  map  shall 

31  show  the  definite  location  of  the  subdivision,  and  particularly 

32  its  relation  to  surrounding  surveys. 

33  (f)  I^  shall  show  the  type  or  types  of  soil,  whether  expansive 

34  soil  conditions  are  present,  and  indicate  the  nature  of  adverse 

35  effects,  if  any,  that  will  develop  as  a  result  of  change  in  mois- 

36  ttire  content  or  the  addition  of  water  to  the  soil. 

37  (g)  It  shall  also  satisfy  any  additional  survey  and  map  re- 

38  quirements  of  the  local  ordinance. 

(See  recommendation  4  (d)  p.  10.) 


MUNICIPAL  AND  COUNTY  GOVERNMENT  27 


An  act  to  amend  Sections  11010,  11018  and  11018.1  of  the 
Business  and  Professions  Code,  relating  to  subdivided  lands. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  11010  of  the  Business  and  Professions 

2  Code  is  amended  to  read : 

3  11010.     Prior  to  the  time  when  subdivided  lands  are  to  be 

4  offered  for  sale  or  lease,  the  owner,  his  agent  or  subdi^ider 

5  shaU  notify  the  commissioner  in  writing  of  his  intention  to 

6  sell  or  lease  such  offering. 

7  The  notice  of  intention  shall  contain  the  following  informa- 

8  tion : 

9  (a)   The  name  and  address  of  the  owner. 

10  (b)   The  name  and  address  of  the  subdivider. 

11  (c)   The  legal  description  and  area  of  lands. 

12  (d)   A  true  statement  of  the  condition  of  the  title  to  the 

13  land,  particularly  including  all  encumbrances  thereon. 

14  (e)   A  true  statement  of  the  terms  and  conditions  on  which 

15  it  is  intended  to  dispose  of  the  land,  together  with  copies  of 

16  any  contracts  intended  to  be  used. 

17  (f)  A  true  statement  of  the  provisions,  if  any,  that  have 

18  been  made  for  public  utilities  in  the  proposed  subdivision,  in- 

19  eluding  water,  electricity,  gas  and  telephone  facilities. 

20  (g)'A  true  statement  of  the  use  or  uses  for  which  the  pro- 

21  posed  subdivision  will  be  offered. 

22  (h)  A  true  statement  of  the  provisions,  if  any,  limiting  the 

23  use  or  occupancy  of  the  parcels  in  the  subdivision. 

24  (i)  A  true  statement  of  the  amount  of  fill  used,  or  proposed 

25  to  he  used  on  each  lot,  and  a  true  statement  on  each  lot,  and  a 

26  true  statement  on  the  soil  conditions  in  the  suldivision  sup- 

27  ported  ly  engineering  reports  showing  the  soil  has  heen,  or  will 

28  le,  prepared  in  such  a  manner  that  structural  damage  will  not 

29  residt. 

80  (j)    Such   other  information   as  the   owner,   his   agent,   or 

31  sulDdivider,  may  desire  to  present. 

32  Sec.  2.     Section  11018  of  said  code  is  amended  to  read : 

33  11018.  The  Keal  Estate  Commissioner  shall  make  an  exam- 

34  ination  of  any  subdivision,  and  shall,  unless  there  are  grounds 

35  for  denial,  issue  to  the  subdivider  a  public  report  authorizing 

36  the  sale  or  lease  in  this  state  of  the  lots  or  parcels  withm  the 

37  subdivision.   The   commissioner  may  publish  the  report. 

38  The  grounds  for  denial  are : 

39  (a)  Failure  to  comply  with  any  of  the  provisions  in  this 

40  chapter   or  the   regulations   of  the   commissioner   pertammg 

41  thereto. 
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1  (b)   The  sale  or  lease  would  constitute  misrepresentation  to 

2  or  deceit  or  fraud  of  the  purchasers  or  lessees. 

3  (c)   Inability  to  deliver  title  or  other  interest  contracted  for. 

4  (d)   Inability  to   demonstrate   that   adequate   financial   ar- 

5  rangements  have  been  made  for  all  offsite  improvements  in- 

6  eluded  in  the  offering. 

7  (e)   Inability   to   demonstrate   that   adequate   financial   ar- 

8  rangements  have  been  made  for  any  community  recreational 

9  or  other  facilities  included  in  the  offering. 

10  (f )   Failure  to  make  a  showing  that  the  parcels  can  be  used 

11  for  the  purpose  for  which  they  are  offered. 

12  (g)   Failure  to  provide  in  the  contract  or  other  writing  the 

13  use  or  uses  for  which  the  parcels  are  offered,  together  with  any 

14  covenants  or  conditions  relative  thereto. 

15  (h)   Agreements  or  bylaAvs  to  provide  for  management  or 

16  other  services  pertaining  to  common  facilities  in  the  offering, 

17  which  fail  to  comply  with  the  regulations  of  the  commissioner! 

18  (i)  Failure  to  demonstrate  that  the  soil  on  each  lot  has  leen 

19  prepared  in  such  a  manner  that  structural  damage  will  not 

20  result. 

21  Sec.  3.     Section  11018.1  of  said  code  is  amended  to  read: 

22  11018.1.     A  copy  of  the  public  report  of  the  commissioner, 

23  when  issued,  shall  be  given  to  the  prospective  purchaser  by 

24  the  owner,  subdivider  or  agent  prior  to  the  execution  of  a 

25  binding  contract  or  agreement  for  the  sale  or  lease  of  any  lot  or 

26  parcel  in  a  subdivision.  The  requirement  of  this  section  extends 

27  to  lots  or  parcels  offered  ly  the  subdivider  after  reposses- 

28  sion. 

(See  recommendation  4  (c)  p.  10.) 


An  act  to  add  Section  17955  to  the  Health  and  Safety  Code, 
relating  to  housing. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section   17955    is   added   to   the   Health    and 

2  Safety  Code,  to  read : 

3  17955.     Each  city,  county,  and  city  and  county  shall,  by 

4  ordinance,  require  that  one  copy  of  approved  plans  and  speci- 

5  fications  for  dwellings  constructed  in  a  subdivision,  as  that 

6  term  is  defined  in  Sections  11535  and  11535.1  of  the  Business 

7  and  Professions  Code,  shall  be  filed  with  the  building  depart- 

8  ment  for  retention  by  such  department  for  at  least  one  year. 

(See  recommendation  4  (d)  p.  10.) 


PART   II 

REPORT  ON  NEIGHBORHOOD  PARKS 
IN  NEW  SUBDIVISIONS 


FINDINGS 

1.  Population  pressures  have  created  a  clear  need  for  more  neighbor- 
hood recreation  and  park  space  in  the  subdivisions  of  California. 

2.  There  are  many  methods  which  are  available  to  local  govern- 
ments to  aid  in  the  provision  of  such  neighborhood  recreation  areas,  but 
all  involve  substantial  increases  in  bonded  debt  or  property  tax  bur- 
dens. 

3.  In  the  past,  the  preferred  technique  for  acquiring  land  and/or 
funds  to  provide  park  or  recreation  space  in  subdivisions  was  to  assess 
the  subdivider  fees  or  to  demand  dedication  of  land  as  a  condition  to 
subdivision  plat  approval. 

4.  Since  1957,  the  authority  of  local  government  to  impose  such  re- 
quirements has  been  clouded  by  a  series  of  court  decisions  which  indi- 
cate that  these  requirements  may  be  illegal  if  not  specifically  author- 
ized by  a  state  enabling  statute  and  if  fees  collected  are  not  used  to 
benefit  the  residents  of  the  affected  subdivision. 

5.  Developers  and  subdividers  maintain  that  fee  and  land  dedication 
requirements  have  frequently  been  imposed  in  an  unreasonable  fashion 
and  that  land  has  been  acquired  in  a  haphazard  and  wasteful  manner. 
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CONCLUSIONS 

In  order  to  provide  cities  and  counties  with  appropriate  tools  for  pro- 
viding neighborhood  park  and  recreation  areas  in  new  subdivisions 
and,  at  the  same  time,  to  protect  subdividers  from  unreasonable,  arbi- 
trary or  haphazard  regulation,  the  committee  makes  the  following 
recommendations  for  amendments  to  the  Subdivision  Map  Act. 

1.  The  Subdivision  Map  Act  should  be  amended  to  authorize  local 
ordinances  which  would  require  a  subdivider  to  dedicate  land  for 
neighborhood  parks  and  related  use ; 

2.  The  Subdivision  Map  Act  should  be  amended  to  authorize  local 
ordinances  which  would  require  payment  of  fees  by  subdividers  in  lieu 
of  land  dedication,  said  fees  to  be  used  to  acquire'  land  for  the  benefit 
of  the  inhabitants  of  the  subdivision ; 

3.  The  Subdivision  Map  Act  should  be  amended  further  to  require 
any  ordinances  which  authorize  fee  assessments  or  land  dedication 
requirements  as  prerequisite  to  plat  approval  to  establish  definite  plan- 
ning standards  for  determining  where,  and  how  much,  land  is  needed 
to  fulfill  community  demands  for  park  and  recreation  areas ; 

4.  The  Subdivision  Map  Act  should  be  amended  to  require  ordinances 
which  authorize  fee  or  land  assessment  as  a  prerequisite  to  plat  ap- 
proval to  insure  that  there  be  a  reasonable  relationship  between  the 
amount  and  location  of  land  or  fees  extracted  from  the  subdivider,  and 
the  use  of  such  land  or  fees  by  the  future  residents  of  the  subdivision. 
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I.     INTRODUCTION 

Concern  is  being  expressed  statewide  in  California  that  we  may  be 
in  danger  of  ".  .  .  bnilding  ourselves  into  a  cement -lumber  jungle."^ 
Land  pressures  have  been  building  steadily  and  the  rising  market  price 
of  each  available  scrap  of  urban  land  has  made  land  the  focus  of  com- 
petitive interests  and  competitive  values.  Recreation  experts,  plannmg 
commissions  and  conservationists  have  long  insisted  that  the  provi- 
sion of  recreation  areas  in  subdivisions  is  a  necessity.  They  argue  that 
healthful,  productive  community  life  depends  in  part  on  the  availa- 
bilitv  of  recreation  and  park  space. 

Population  congestion  magnifies  the  need  for  urban  open  space.  It 
is  perhaps  the  visual  impact  of  thousands  upon  thousands  of  houses 
built  row  on  row  without  relief  of  open  space  which  has  been  most 
responsible  for  stimulating  burgeoning  citizen  interest  in  the  problem 
of  providing  for  recreation  areas  in  subdivision  developments.  House 
Resolution  239,  authorizing  a  study  of  the  need  for  parks  in  sub- 
divisions is  but  one  symptom  of  this  general  and  mcreasmg  citizen 
concern 

Pursuant  to  H.R.  239,  a  special  subcommittee  of  the  Assembly  Com- 
mittee on  ^lunicipal  and  County  Government  convened  m  public 
hearino-  on  April  24,  1964,  to  receive  testimony.  The  hearing  produced 
a  balanced  view  of  the  issues  and  the  committee  discovered  that  at 
least  three  occasionally  overlapping  but  still  quite  distinct  groupings 
of  interests  could  be  identified  as  significantly  involved. 

First  there  are  local  communitv  planners  and  recreation  directors 
and  their  legal  aides  who  clearly  believe  in  the  value  of  subdivision 
parks  but  who  are  plagued  by  the  financial  and  legal  difficulties  ot 
providino-  them  in  the  desired  number.  Second,  there  are  builders  and 
developers  of  subdivisions  who  are  caught  between  the  pressures  for 
good,  reasonablv  priced  housing  and  the  seemingly  incompatible  de- 
mands for  recreation  areas  in  land-scarce  urban  areas.  Finally,  tJaere 
are  the  taxpaving  citizens  who  desire  adequate  recreation  space  tor 
their  families  but  who,  at  the  same  time,  wish  to  avoid  any  increase 
in  already  burdensome  property  taxes. 

It  was  the  goal  of  the  subcommittee  to  study  all  relevant  aspects  ot 
the  problem  and  to  determine  what,  if  any,  action  the  Legislature 
should  take  to  the  end  of  providing  adequate  neighborhood  recreation 
space  in  the  multiplying  subdivisions  of  the  state. 

1  a^^  tT-Qr,=r-Hnt  nf  hparins-  on  the  subject  of  Keighborlwod  Pcn'ks  and  Open  Space  in 
''VJbTSL^/As's^mbfy^naV'ta  on  Municipal  and  County  Govern 

ment,  meeting  in  Montclair,   California,  April  24,   1964,  p.   4U    cnerearter  reierreu 
to  as  Transcript) . 
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II.     THE  PROBLEM  OF  PROVIDING  FOR  NEIGHBORHOOD 

OPEN   SPACE  AND   RECREATION   AREAS 
IN   SUBDIVISIONS 


A.    As  Viewed  by  Local  Officials 
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derives  from  the  state's  police  power   and  must  be   exercised  in   a 
i-easonable  fashion.^ 

Case  la-w  indicates  that  local  authorities  may  constitutionally  re- 
quire land  dedication  or  fee  assessment  for  park  purposes  as  a  condi- 
tion for  plat  approval.'^  However,  the  courts  have  inferred  that  such 
requirements  which  are  not  specifically  provided  for  in  state  enabling 
statutes  may  be  struck  down  as  invalid. 

In  California,  the  Subdi-^Tsion  Map  Act  provides  that  developers 
must  submit  a  tentative  map  of  proposed  subdivisions  to  local  author- 
ities  for  approval.  Local  governments  may  pass  ordinances  regulating 
the  • '  design  and  improvement ' '  of  subdivisions,  as  defined  in  the  Map 
Act,  and  the  subdivider  must  comply  with  the  provisions  of  the  or- 
dinances as  a  condition  to  map  or  plat  approval."  The  Subdivision  Map 
Act  does  not  specifically  include  neighborhood  parks  or  recreation 
areas  within  its  definition  of  the  "design  and  improvements"  which 
mav  be  required  by  local  authorities  as  a  prerequisite  to  plat  approval. 

A  key  1957  case.  Upland  v.  Keller,  suggested  that  assessment  of 
fees  for  park  purposes  as  a  prerequisite  for  plat  approval  would  be 
held  invalid  in  California  if  the  fees  were  to  be  used  to  subsidize  parks 
for  the  benefit  of  the  community  as  a  whole  and  not  for  the  benefit  of 
the  affected  subdivisions.  Moreover,  the  court  indicated  that  any  land 
dedication  or  fee  requirements  might  be  held  invalid  as  long  as  specific 
authority  for  such  action  remained  absent  from  the  Subdivision  Map 
Act.^ 

These  legal  complications  have  caused  hesitancy  to  act  on  the  part 
of  many  planning  authorities  and  the  repeal  of  numerous  ordinances 
requiring  dedication  or  fee  payments.  Thus,  local  authorities  suggest 
revision  of  the  Subdivision  Map  Act  to  provide  specific  authority  for 

-Allison  Dunham.  "A  Leeral  and  Economic  Basis  for  City  Planning,"  Columbia  Law 
I^.evieiv,  Vol.  5&,  March  195S,  pp.  050-671.  .  .         _    _.      ,.  „    -d„.^t, 

Thomas  D  Zilavv,  "Subdivision  Resulation :  Requirmg:  Dedication  of  Park 
Land  or  Payment  of  Fees  as  a  Condition  Precedent  to  Plat  Approval,  Wtscon- 
lin   Law  Review    "Vol    lf<61.  pp.   311—212,  and  320. 

John   W.    Reps    and   Jerry   L.    Smith.    "Control    of    Urban    Land    Subdivision, 
Byracuse  Law  Review,  Vol.  14,  Spring  1963,  pp.  405-412. 

Dr.  Prances  W.  Herring,  Transcript,  pp.  103-107. 

Lester  Earnest,  Transcript,  pp.  62— (iS. 

George  R.  Musso,  Transcript,  p.  87.  ,       r^        *       /-,!,„■, „„   „-f 

^  Report  of  Harold  W.  Kennedy,  Counts'  Counsel,  Los  Angeles  County,  Chairman  of 
Subcommittee  on  Use  of  Public  Facilities.  For  Governor's  Advisory  Committee  on 
Children  and  Youth,  June  20,  1953.  .  „.         -r    . 

American  Society-  of  Planning  Officials,  Planning  Advisorj'  Service,  Informa- 
tion Report  No.  46^ Public  Open  Space  in  Subdivisions,  Januarj^l953. 

Chester  James  Antieau.  Municipal  Corporation  Law,  San  Francisco :  Mathew 
Bender  and  Company,  Inc.,  1963,  Vol.  I,  pp.   509-511.  „     ^     „.         ^ 

Richard  W.  Cutler,  "LQgal  and  Illegal  Methods  for  Controlling  Community 
Growth  on  the  Urban  Fringe,"  'Wisconsin  Law  Review,  May,   1961,  pp.   il\-i»i. 

John  "W.  Reps  and  Jerrj-  L.  Smith,  op.  cit.,  p.  411.  ..-,10 

■  Business  and  Professions  Code :  Chut.  2 :  Subdivision  Maps :  see  particularly  Sec- 
tions 11510,    11511,   11542.    11543.5,    11544. 

For  discussion  of  provisions  of  California  Subdivision  Map  Act,  see  testimony 
of  Dr.  Frances  W.  Herring,  Transcript,  pp.   3-4,   101-3.  ,,01.-7 

Ronald  Bevins.  City  Attorney  for  Citj'  of  Buena  Park,  Transcrtpt,  pp.  72,  147. 
8  For  revievr  of  case  law  dealing  with  problems,  see  testimony  of : 

Dr.  Frances  W.  Herring,  Transcript,  pp.  4-7,  103-108.  „r    n^      ,^ir^ 

Stanlev  Tomlinson,  City  Attorney,  Buena  Park,  Transcript,  pp.  35-36.  (Mr. 
Tomlinson's  excellently  written  statement  to  the  committee  was  inadvertently 
omitted  from  the  transcript,  but  may  be  obtained  from  the  commitee  office  upon 
request.  See  particularly,  pp.  1-6.) 

Elwin  Alder,  Transcript,  pp.  58-60,  and  13 7-1 08. 

Ronald  Bevins,  Transcript,  pp.  72-75  and  147-150.  „o  „„        .:. 

Daniel    Curtin,    Deputj'    City   Attorney,    Richmond,    Transcript,   pp.    78-79    and 

°D.  R.  Von  Raesfeld,  City  Manager,  Santa  Clara,  Transcript,  pp.  81-82. 
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requiring  park  dedication  and/or  fee  assessment  as  a  prerequisite  to 
plat  approval.^ 

B.  As  Viewed  by  the  Developers 

Urban  land  is  both  extremely  scarce  and  extremely  expensive.  The 
developer  and  builder  are  under  enormous  pressures  to  provide  hous- 
ing for  a  rapidly  growing  population.  Yet,  local  authorities  make  im- 
possible demands  upon  them  through  a  multiplicity  of  overlapping, 
sometimes  contradictory  ordinances,  codes,  regulations,  and  require- 
ments. ^°  These,  plus  demands  for  the  valuable  land  itself  or  in-lieu 
fees  threaten  to  make  many  developments  of  much  needed  housing  eco- 
nomically unfeasible. ^^ 

Far  too  often,  planners  demand  valuable  land  from  the  developers 
which  is  unsuitable  or  inadequate  in  size  for  park  purposes,  while  other 
land  is  wasted  through  the  imposition  of  outdated  large  lot  zoning  re- 
quirements. Local  governments  have  a  tendency  to  acquire  land  in  a 
haphazard  fashion  at  the  expense  of  the  developer  and  ultimately  the 
homeowner,  and  such  land  may  never  find  its  way  to  use  as  recreation 
space.  When  land  is  developed  for  park  purposes,  it  may  become  avail- 
able to  the  community  at  large  and  not  just  to  subdivision  residents. 
When  this  occurs,  the  fee  and  land  dedication  requirements  amount  to 
unequal  taxation. ^^ 

Developers  claim  that  few  communities  have  felt  restrained  by  the 
implications  of  the  Kelber  v.  Upland  case  and  have  continued  to  extract 
or  extort  land  or  money  from  subdividers,  who  are  too  committed  to 
their  developments  to  protest  through  expensive,  lengthy,  and  delay- 
ing litigation.^^ 

Finally,  some  remain  unconvinced  that  park  space  is  always  a  benefit 
or  is  needed  where  local  planners  or  recreation  experts  say  that  it  is. 
In  any  case,  the  subdividers  insist  that  more  study  is  required  to  deter- 
mine the  real  need  of  Californians  for  neighborhood  parks. ^^ 

Kather  than  recommending  a  revision  of  the  Subdivision  Map  Act 
to  explicitly  permit  assessment  of  land  or  fees  for  park  purposes,  the 
developers  would  recommend  explicit  prohibition  of  such  procedures.^^ 

^  See  testimony  of  : 

Carl  Ourston,  City  Planning  Department,  City  of  Lo.s  Angeles,  Transcript,  p.  48 
Elwin  Alder,  Transcript,  pp.  60,  141. 
Ronald  Bevins,  Transcript,  pp.  77,  151-152. 

Joseph  Redman,  City  Attorney,  Santa  Clara,  Transcript ,  p.  84. 
D.   R.  Von  Raesfeld,    Transcript,  p.   84  and  Resolution  of  City  of  Santa  Clara 
April  23,  1964,  Transcript,  pp.  161-162. 
1"  See  testimony  of  : 

Herbert  D.  Tobin,  Member  of  the  Board,  Home  Builders  Council  of  California, 
Transcript,  pp.  21-23. 
^1  See  testimony  of  : 

Herbert  Tobin,  Transcript ,  p.  23. 

"Walter  Keusder,   Past  President,   Home   Builders  Council   of  California,    Tran- 
script, pp.  29-30. 
"  See  testimony  of  : 

Herbert  Tobin,  Transcript,  p.  24. 
Walter  Keusder,  Transcript,  pp.  29-30. 
^*  See  testimony  of  : 

Walter  Keusder,  Transcript,  p.  31. 
^*  Jane  Jacobs,    The  Death  and  Life  of  Great  American   Cities,  New   York:   Vintag'e 
Books,  1963,  Ch.  6. 
See  testimony  of: 
Herbert  Tobin,  Transcript ,  p.  24. 
Walter  Keusder,  Transcript,  pp.  31—32. 
IS  Ray  Cherry,  Home  Builders  Association  and  Home  Builders  Council  of  California, 
Transcript  of  November   8,   1963   hearing.   Assembly  Interim   Committee  on   Gov- 
ernmental Efficiency  and  Economy,  Subdivision  Map  Act  and  Recording  of  Plans, 
pp.  9-10. 

Walter  Keusder,  Transcript,  p.  31. 
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III.     TECHNIQUES  AVAILABLE  TO  FACILITATE  THE 
CREATION  OF  NEIGHBORHOOD  PARKS 

Cluster  Zoning 

Local  ordinances  may  state  that  a  developer  will  be  allowed  to  re- 
duce previously  required  lot  sizes  by  certain  percentages  provided  that 
the  land  "saved"  is  retained  as  open  space  for  parks.  The  density 
of  the  subdivision  as  a  whole  remains  unchanged,  but_  the  developer 
reduces  his  cost  for  streets,  sewers  and  other  items,  by  virtue  of  the  lot 
size  reduction.  This  approach,  of  course,  requires  the  voluntary  par- 
ticipation of  the  developer.^^ 

Fee  and  Land  Dedication  Requirements  as 
Condition  to  Plat  Approval 

This  procedure  was  discussed  at  length  in  Part  II  of  this  report.  The 
major  objection  to  it  is  that  land  may  be  acquired  in  a  haphazard,  even 
whimsical  fashion,  by  local  authorities  in  possession  of  powerful  weap- 
ons. However,  this  shortcoming  may  ~be  remedied  through  a  statutory 
requirement  similar  to  that  which  applies  to  fees  required  for  drainage 
purposes.  That  is,  local  authorities  may  le  required  to  formulate  a 
plan  for  park  acquisition  lefore  they  may  em.T}ark  on  acquisition  for- 
ays. Thev  may  be  required  to  establish  standards  and  any  require- 
ments imposed  upon  the  developer  could  be  made  to  bear  a  reasonable 
relationship  to  the  needs  of  the  plan  and  to  the  needs  of  the  subdivi- 
sion.^'' 

County  Service  Areas:  Community  Service  Districts 

The  County  Service  Area  Law  and  the  Community  Services  District 
Law  can  be  activated  respectively  by  a  resolution  of  supervisors  or  a 
petition  of  citizens  residing  in  the  affected  area.  The  residents  can  be 
directly  taxed  or  bonds  floated  under  these  instruments  to  the  end  of 
providing  recreation  space  in  unincorporated  areas.  County  officers 
and  residents,  however,  tend  to  be  reluctant  to  use  these  procedures  for 
park  purposes,  when  the  needs  for  basic  sanitation  and  water  facil- 
ities are  often  more  immediately  pressing  and  also  very  expensive. 

i«  See  FHA  Land  Planning  Bulletin  No.  6— Planned  Unit  Development  With  a  Homes 
Association.  12/63.  ,   „       _    .        ....   ■d„j.:^„    q/cq 

FHA  Land  Planning  Bulletin  No.   7— Land  ^«f-f*»*^^f  *^^«*'\^t<,?/.^^   Article 
Santa  Clara  County  Residential  Planned  Development   (RPD)    District,  Article 

^^c'ifun?;''!  ?antlf"cfara   Planning   Department:    Residential   Planned   Develop- 
ment, Process  and  Administrative  Procedures,  June  1,  19b4    (.mimeo;. 

See  testimony  of : 

Dr.  Frances  V^.  Herring,  Transcript,  p.  8. 

Stanley  Tomlinson,  Transcript,  p.  40. 

George  Musso,  Transcript,  pp.  87  and  167. 
"  See  testimony  of :  _  .   ^         „ 

Dr.  Frances  W.  Herring,  Transcript,  p.  8. 

Ian\ly\'Snso^n""rS^^^^  36-37     (see    also    written    statement    sub- 

mitted  to   committee 'staf^   by   Mr.    Tomlinson,    but   omitted    from   transcript,    pp. 

Lester  E.  Earnest,  Transcript,  pp.  65,  145. 
Daniel  Curtin,  Transcript,  pp.  79-81,  156-60. 
18  See  testimony  of:  .  niniiiii9 

Dr   Frances  W.  Herring,  Transcript,  pp.  9-10,  111-11-i. 

^Mnaf  P^porf" of  ^hrAslfmbV  Interim  Committee  on  Municipal  and  County 
Government  1961-63  Use  of  Special  Assessment  Procedures  and  Independent 
Special  Districts  to  Aid  Land  Development,  Vol.  6,  No.   20. 
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Improvement  Acts 

The  Improvement  Acts  of  1911  and  1913  may  possibly  be  adapted  to 
provide  parks  and  recreation  areas  in  subdivisions.  However,  as  com- 
mittee investigation  has  indicated,  the  use  of  these  legal  instruments, 
designed  to  facilitate  improvement  in  already  developed  areas,  may  be 
subject  to  misuse  when  employed  to  provide  improvements  in  new 
subdivisions.^^ 

Open  Space  Maintenance  Districts 

This  technique  provides  for  the  creation  of  a  maintenance  district 
which  can  acquire  property  and  maintain  it  for  park  purposes.  The 
district  would  be  administered  and  supervised  by  the  city  or  county 
within  which  it  exists.  A  special  property  assessment  could  be  levied 
upon  residents  of  the  district  to  pay  for  open  space  or  park  mainte- 
nance. Assurance  could  be  had  through  the  use  of  the  open  space  main- 
tenance district  that  acquired  land  would  not  deteriorate  into  over- 
grown, unused,  unsightly,  empty  space.  At  present,  state  enabling  leg- 
islation does  not  allow  for  the  creation  of  open  space  maintenance  dis- 
tricts, although  such  an  ordinance  has  been  adopted  by  Los  Angeles  un- 
der its  authority  as  a  charter  city.^*^ 

Zoning 

Large  lot  zoning  does  not  create  parks.  Restrictive  zoning  never  guar- 
antees that  land  will  be  held  as  parkland  in  perpetuity,  particularly 
when  new  pressures  upon  it  become  severe.^^ 

Private  Ownership 

_  Joint  ownership  and  control  of  green  areas  or  open  space  in  subdi- 
visions through  the  medium  of  condominiums  or  incorporation  will 
generally  work  well  in  high-priced  housing  developments.  However, 
the  technique  poses  problems  of  continuity,  maintenance,  and  en- 
forcement in  lower  or  middle  income  areas  where  residents  are  more 
transient  and  may  balk  at  group  standards  and  assessments.-- 

i»  Opinion  of  Legislative   Counsel,   No.    1695,    Use   of  Improvement  Acts  for  Parks  in 
Subdivisions,  January  22.  1964. 

Pinal  Report  of  the  Assembly  Interim  Committee  on  Municipal  and  County 
Government,  1961-1963.  Use  of  Special  Assessment  Procedures  ajid  Independent 
Special  Districts  to  Aid  Land  Development,  Vol.  6,  No.  20. 

See  testimony  of : 

Dr.  Frances  W.  Herring,  Transcript,  p.  10  and  p.  112. 

Walter  Keusder,  Transcript,  p.  30. 

Harry  Haelsig-  and  Mr.  L.  E.  Earnest,  Transcript,  p.  144. 

Robert  E.  McCabe,  Regional  Director,  Urban  Renevi^al  Administration,  HHPA, 
Region  VI,  Transcript,  p.  97. 
^  See  testimony  of  : 

Richard  S.  Volpert,  Attorney,  O'Melveny  &  Myers,  Los  Angeles,  Transcript, 
pp.  49-57  and  119-136. 

See  California  Builder,  July  1963,  pp.  16,  18. 
^  See  testimony  of : 

Richard  S.  Volpert,  Transcript,  pp.  49-50,  121-123. 
22  See  PHA  Planned-Unit  Development  With  a  Home  Association,  Planning  Bulletin 
No.  6,  1-2/63,  p.  4  ff. 

See  testimony  of: 

John  Bentley,  Deputy  Chief  Underwriter,'  Pederal  Housing  Administration, 
Santa  Ana,  Transcript,  pp.  18-19. 

Richard  S.  Volpert,  Attorney,  O'Melveny  &  Myers,  Los  Angeles,  Transcript, 
pp.  50-51,  57-58,  120-121. 
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Annexation 

A  city  may  impose  a  fee  or  land  dedication  requirement  upon  a  de- 
veloper as  a  condition  to  desired  annexation.  Obviously,  this  technique 
will  apply  only  to  those  cities  surrounded  by  developing  and  unin- 
corporated areas.^^ 

Business  and  Building  License  Fees 

Local  authorities  have  imposed  fees  or  "bedroom  taxes"  on  home 
builders  for  license  or  privilege  to  build,  such  fees  to  be  used  for  park 
purposes.  The  legality  of  this  procedure  appears  to  be  still  in  question. 

Federal  Aid 

The  Open  Space  Land  Program,  under  Title  VII  of  the  Housing 
Act  of  1961  provides  for  direct  grants  to  eligible  public  units  to  assist 
in  the  acquisition  of  open  space  in  urban  areas.  Grants  generally  equal 
20  percent  of  acquisition  cost,  but  under  certain  circumstances,  they 
may  amount  to  30  percent.^^ 

Correlate  Procedures:  Reservation  of  Land  and  Tax  Write-Offs 

State  enabling  legislation  may  allow  ordinances  to  require  that  land 
be  reserved  within  subdivisions  for  public  use.  This  land  could  re- 
•  main  undeveloped  until  the  local  unit  of  government  had  the  time  and 
opportunity  to  develop  a  comprehensive  recreation  or  park  plan.  For 
the  protection  of  the  developer,  limitations  on  the  length  of  time  that 
land  could  be  reserved  may  be  established,  and  taxes  could  be  sus- 
pended on  land,  whether  dedicated  or  reserved,  which  was  not  avail- 
able for  development.^^ 

IV.     CONCLUSIONS 

It  is  recommended  that  the  Subdivision  Map  Act  be  amended  to 
include  dedication  of  land  for  neighborhood  parks  and  related  open 
space  or  fees  in  lieu  of  such  dedication  as  among  items  which  may 
be  required  as  a  condition  of  subdivision  plat  approval. 

It  is  further  recommended  that  any  ordinance  imposing  such  re- 
quirements as  condition  for  plat  approval  be  required  to  establish 
standards  which  will  prohibit  acquisition  of  land  in  an  arbitrary  man- 
ner and  will  guarantee  that  the  fees  assessed  or  land  taken  will  benefit 
the  residents  of  the  affected  subdivision. 

23  See  testimony  of :  ^„    ^^^   ^„    ,„„  ,_„ 

George  Musso,  Transcript,  pp.  86,  165-66,  169-i7-i. 
2*  See  testimony  of  :  ^    ^    ,_„   ,_, 

Ronald  Bevins,  Transcript,  pp.  75-6,  loO-151. 

George  Musso,  Transcript,  p.  167. 
23  See  testimony  of : 

Walter  Keusder,  Transcript,  p.  30. 

g^Seft  ^"IfccLTneiionif  Di'rectJf.  Urban  Renewal  Administration,  HHPA. 

Nofl'^^'(.'blirLlwT6b,^^sW'ne'd'9-24-64.  increases  the  amount  of  federal  money 
available  for  Open  Space  Grants  to  2  5  million  dollars  „  ^,^^^^.„_  p^, 
28  See  Provisions  of  the  Maryland-Washington  Regional  District  Act  Concerning  Res- 
ervations of  Land  in  Subdivisions  for  Public  Use,  Including  Parks,  mimeo  Feb- 
ruary 20,  1956.  Available  State  of  California,  Recreation  Commission,  721  Capitol, 
Room  609,  Sacramento.  .         ^  ..  irmairtna 

See  testimony  of  Dr.  Frances  W.  Herring,  Transcript,  pp.  15,  109-10,  lis. 
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In  Defense  of  These  Recommendations 

The  committee  feels  that  any  action  taken  by  the  state  government 
which  will  allow  local  authorities  to  deal  more  effectively  with  local 
problems  is  action  well  taken.  Such  an  amendment  to  the  Subdivi- 
sion Map  Act  will  strengthen  the  prerogatives  of  local  government. 
It  will  also  safeguard  arbitrary  imposition  of  such  requirements  to  the 
disadvantage  of  subdividers  by  establishing  the  general  standards 
under  which  such  requirements  may  be  invoked. 

If  a  specific  situation  develops  in  which  developers  or  builders  wish 
to  protest  the  implementation  of  the  Map  Act,  they  will  have  re- 
course to  local  legislative  bodies,  and  finally  to  the  courts.  Just  as 
subdividers  and  builders  generally  prefer  home  rule  in  the  regulation 
of  the  building  industry,  we  assume  they  will  prefer  to  deal  here,  too, 
with  locally  based  governmental  agencies. 

The  committee  also  recommends  that  serious  consideration  and 
further  study  be  given  to  the  following  proposals,  especially  in  light 
of  present  studies  of  existing  tax  structure  currently  being  conducted 
by  other  legislative  committees. 

(1)  Authorize  reservation  of  land  within  subdivisions  for  a  limited 
period,  when  a  master  plan  indicates  that  some  public  use  may  re- 
quire its  later  condemnation.  This  procedure  will  allow  retention  of 
land  in  an  undeveloped  state  until  decisions  can  be  made  as  to  its 
future  use.  To  insure  fairness  to  the  developer,  reserved  land  should 
be  exempt  from  taxation  for  the  period  of  reservation. 

(2)  Amend  the  Revenue  and  Taxation  Code  to  provide  explicitly  that 
taxes  on  property  from  which  development  rights  have  been  dedicated 
or  sold  shall  be  based  solely  on  the  uses  to  which  the  property  may  still 
be  put.  This  exemption  would  remove  a  serious  obstacle  to  gift  or  sale 
of  land  development  rights  for  public  use. 


APPENDIX 

Model  Legislation 


An  act  to  amend  Sections  11510  and  11511  of,  and  to  add  Sec- 
tions 11525.1,  11546,  and  11547  to,  the  Business  and  Pro- 
fessions Code,  relating  to  the  Subdivision  Map  Act. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  11510  of  the  Business  and  Professions 

2  Code  is  amended  to  read  : 

3  11510.  "Design"    refers    to    street  alignment,  grades  and 

4  widths,  alignment  and  widths  of  easements  and  right  rights 

5  of  ways  way  for  drainage  and  sanitary  sewers  and  minimum 

6  lot  area  and  width.  '^Design"  also  includes  land  to  he  dedi- 

7  cated  for  parks  and  related  puMic  use. 

8  Sec.  2.     Section  11511  of  said  code  is  amended  to  read: 

9  11511.  "Improvement"  refers  to  only  such  street  work  and 

10  utilities  to  be  installed,  or  agreed  to  be  installed  by  the  sub- 

11  divider  on  the  land  to  be  used  for  public  or  private  streets, 

12  highways,  ways,  and  easements,  as  are  necessary  for  the  gen- 

13  eral  use  of  the  lot  owners  in  the  subdivision  and  local  neigh- 

14  borhood  traffic  and  drainage  needs  as  a  condition  precedent  to 

15  the  approval  and  acceptance  of  the  final  map  thereof.  ^'Im- 

16  provement"  also  includes  any  work  to  he  done  hy  the  suh- 

17  divider  on  land  to  he  dedicated  for  parks  and  related  puhlic 

18  use  as  a  condition  precedent  to  the  approval  and  acceptance  of 

19  the  final  map  of  the  subdivision. 

20  Sec.  3.     Section  11525.1  is  added  to  said  code,  to  read : 

21  11525.1.  "Whenever  a  local  ordinance  requires  that  a  sub- 

22  divider  shall  dedicate  land  for  parks  and  related  public  use, 

23  the  ordinance  shall  include  definite  standards  for  determining 

24  what  proportion  of  a  subdivision  shall  be  so  dedicated.  There 

25  shall  be  a  reasonable  relationship  between  the  quantity  and 

26  location  of  the  land  to  be  dedicated,  and  the  use  of  such  land 

27  by  the  future  inhabitants  of  the  subdivision  and  the  antici- 

28  pated  number  of  such  inhabitants. 

29  Sec.  4.     Section  11546  is  added  to  said  code,  to  read: 

30  11546.  In  lieu  of  the  dedication  of  land  for  parks  and  re- 

31  lated  public  use  as  provided  in  Section  11525.1,  a  local  ordi- 

32  nance  may  require  the  payment  of  a  fee,  to  be  used  solely  for 

33  the  purchase  and  improvement  of  park  and  open  space  facili- 

34  ties  for  the  direct  benefit  of,  and  reasonably  accessible  to,  the 

35  inhabitants  of  the  subdivision. 

36  Sec.  5.     Section  11547  is  added  to  said  code,  to  read: 

37  11547.  A  local  ordinance  may  require  the  payment  of  a  fee 

38  as  a  condition  of  approval  of  a  final  subdivision  map  for  pur- 
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1  poses  of  defraying  the  actual  or  estimated  costs  of  purchasing 

2  and  improving  land  for  parks  and  related  public  use. 

3  Such  local  ordinances  may  require  payment  of  fees  pursu- 

4  ant  to  this  section  if : 

5  (1)   The  ordinance  has  been  in  effect  for  a  period  of  30 

6  days  prior  to  the  filing  of  the  tentative  map  of  any  subdivision 

7  for  which  payment  of  a  fee  is  required. 

8  (2)   The  ordinance  refers  to  a  recreation  element  of  a  gen- 

9  eral  plan  adopted  pursuant  to  Section  65465  of  the  Govern- 

10  ment  Code,  which  contains  an  estimate  of  the  total  costs  of 

11  purchasing  and  improving  land  for  parks  and  related  public 

12  use  required  by  the  plan. 

13  (3)   The  park  plan,   in  the  case  of  a  city,  situated  in  a 

14  county  having  a  countywide  general  park  plan,  has  been  de- 

15  termined  by  resolution  of  the  governing  body  of  the  county 

16  to  be  in  conformity  with  the  county  park  plan  or,  in  the  case 

17  of  a  city  situated  in  a  county  not  having  a  countywide  general 

18  park  plan  but  in  a  district  having  a  general  park  plan,  has 

19  been  determined  by  resolution  of  the  governing  body  of  the 

20  district  to  be   in   conformity  with   the   district  general  plan 

21  or,  in  the  case  of  a  city  situated  in  a  county  having  a  county- 

22  wide  general  park  plan  and  in  a  district  having  a  general 

23  park  plan,  has  been  determined  by  resolution  of  the  governing 

24  body  of  the  county  to  be  in  conformity  with  the  county  park 

25  plan  and  by  resolution  of  the  governing  body  of  the  district 

26  to  be  in  conformity  with  the  district  general  plan. 

27  (4)   The  costs,  whether  actual  or  estimated,  are  based  upon 

28  findings  hy  the  governing  body  that  subdivision  and  develop- 

29  ment  of  property  within  the  planned  local  park  area  will  re- 

30  quire  purchasing  and  improving  of  the  facilities  described  in 

31  the  park  plan,  and  that  the  fees  are  fairly  apportioned  within 

32  the  local  park  area  either  on  the  basis  of  benefits  conferred 

33  on  property  proposed  for  subdivision  or  on  the  need  for  local 

34  park  and  related  public  use  facilities  created  by  the  proposed 

35  subdivision  and   development  of   other   property   within   the 

36  local  park  area. 

37  (5)   The  fee  as  to  any  property  proposed  for  subdivision 

38  within  a  local  park  area  does  not  exceed  the  pro  rata  share  of 

39  the  amount  of  the  total  actual  or  estimated  costs  of  all  facilities 

40  within  the  local  park  area  which  would  be  assessable  on  such 
4]^  property  if  such  costs  were  apportioned  uniformly  on  a  per 

42  acre  basis. 

43  (6)   The  park  and  related  public  use  facilities  planned  are 

44  in  addition  to  existing  local  park  and  related  public  use  fa- 

45  cilities  serving  the  area  at  the  time  of  the  adoption  of  the  park 

46  plan  for  the  area. 

47  Fees  required  by  an  ordinance  adopted  pursuant  to  this  sec- 

48  tion  shall  be  paid  into  a  "planned  local  park  facilities  fund." 

49  A  separate  fund  shall  be  established  for  each  local  park  area. 
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1  Moneys  in  such  fund  shall  be  expended  solely  for  the  pur- 

2  chasing  and  improving  of  land  for  local  park  and  related  pub- 

3  lie  use  facilities  within  the  planned  local  park  area  from  which 

4  the  fees  comprising  the  fund  were  collected.   An  ordinance 

5  adopted  pursuant  to  this  section  may  provide  for  the  accept- 

6  ance  of  cash  or  other  consideration  in  lieu  of  the  payment  of 

7  fees. 

8  A  county  or  city  imposing  fees  pursuant  to  this  section 

9  may  advance  money  from  its  general  fund  to  pay  the  costs 

10  of  constructing  park  and  related  public  use  facilities  within 

11  a  local  park  area  and  reimburse  the  general  fund  for  such 

12  advances  from  the  planned  local  park  facilities  fund  for  the 

13  local  park  area  in  which  the  park  and  related  public  use  fa- 

14  cilities  were  constructed. 

15  A  county  or  city  imposing  fees  pursuant  to  this  section  may 

16  incur  an  indebtedness  for  purchasing  and  improving  of  local 

17  park  and  related  public  use  facilities  within  a  local  park  area  ; 

18  provided  that  the   sole  security  for  repayment   of  such^  in- 

19  debtedness  shall  be  moneys  in  the  planned  local  park  facilities 

20  fund. 
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PART   III 


Report  on  the  Adequacy  of  the  Current 

Formula  for  Apportioning  Fine  and 
Forfeiture  Revenue  (Penal  Code  Sec.  1463) 


FINDINGS 

1.  Currently,  the  fines,  forfeitures  and  penalties  assessed  by  Cali- 
fornia's inferior  courts  provide  an  annual  sum  in  excess  of  $65  million 
which  is  returned  to  the  cities  and  counties.  The  total  amount  col- 
lected in  each  county  is  distributed  according  to  a  detailed  formula 
prescribed  by  Section  1463  of  the  Penal  Code,  and  provisions  found  in 
the  Vehicle,  Fish  and  Game,  and  Business  and  Professions  Codes. 

2.  The  necessity  for  some  formula  by  which  these  moneys  would  be 
distributed  was  occasioned  by  the  court  reorganization  of  1950. 

(a)  Prior  to  reorganization  cities  had  operated  their  own  courts 
and  had  retained  all  revenues  from  such  courts.  Traditionally  these 
moneys  exceeded  the  amounts  necessary  to  offset  costs  and  in  effect 
became  a  source  of  revenue  for  the  city  general  fund. 

(b)  Court  reorganization  eliminated  all  city  courts  and  trans- 
ferred the  operation  of  all  inferior  courts  to  the  county.  Since  the 
county  was  assuming  an  additional  cost  in  providing  these  court  serv- 
ices, a  spirit  of  fairness  required  that  it  be  compensated  for  the  ac- 
tual costs  of  these  additional  services. 

(c)  Although  acceding  to  the  principle  that  counties  should  be 
compensated  for  the  additional  court  costs  they  were  assuming, 
the  cities  had  no  wish  to  give  up  entirely  the  additional  general 
fund  revenues  which  had  formerly  been  provided  by  the  city  courts. 

(d)  Thus,  the  reorganization  plan  originally  required  that  moneys 
from  fines,  forfeitures  and  penalties  for  non-Vehicle  Code  arrests, 
be  apportioned  on  the  basis  of  25  percent  to  the  county  and  75  per- 
cent to  the  cities. 

3.  The  counties  were  dissatisfied  with  the  75  percent-25  percent  ap- 
portionment, and  sought  to  effect  some  change  which  would  provide 
additional  revenues  for  counties.  In  1953  these  efforts  resulted  in  an 
enactment  of  the  formulas  currently  contained  in  Penal  Code  Section 
1463.  In  an  effort  to  insure  that  the  counties  would  remain  in  the  same 
relative  financial  position  which  existed  prior  to  court  reorganization, 
a  comparison  was  made  of  costs  and  revenues  for  each  city  court  dur- 
ing the  years  immediately  preceding  reorganization.  The  formula  of 
Penal  Code  Section  1463  sought  to  insure  that  future  apportionment 
of  court  revenues  would  preserve  this  same  cost-revenue  ratio.  Thus, 
in  theory  the  county  would  receive  that  fraction  of  court  revenues 
which  represented  court  costs  and  the  cities  would  receive  the  balance. 
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CONCLUSIONS 

1.  Because  city-operated  courts  no  longer  exist,  it  is  impossible  to 
obtain  the  data  which  would  be  necessary  to  test  the  adequacy  of  the 
1953  apportionment  formula  or  to  up-date  it.  Under  present  circum- 
stances, therefore,  the  formula  of  Penal  Code  Section  1463  has  become 
an  arbitrary  formula. 

2.  Since  a  court  system  is  necessary  to  the  general  welfare  of  a  com- 
munity, it  is  questionable  to  argue  that  there  should  be  any  necessary 
relationship  between  the  source  of  a  court's  finances  and  the  revenue 
which  it  generates. 

3.  There  are  at  least  three  major  alternatives  to  the  present  formula 
contained  in  Penal  Code  1463. 

(a)  Revise  the  apportionment  ratios  in  the  present  formuln. 
(Since  the  present  formula  has  become  arbitrary,  however,  any  revi- 
sion would  also  be  a  fairly  arbitrary  one  and  would  require  assent  by 
the  individual  cities  and  counties  affected.) 

(b)  Establish  a  single  percentage  governing  the  apportionment 
of  fines  and  forfeiture  moneys.  (This  could  be  a  single  statewide 
percentage  or  county^vide  percentage  which  might  vary  from  county 
to  county.) 

(c)  Payment  of  all  court  costs  from  fines  and  forfeitures  moneys 
with  any  remainder  either  returned  to  the  cities  or  split  on  some 
mutually  agreeable  basis  between  the  cities  and  the  counties. 

4.  The  data  established  by  the  committee  studies  do  not  in  them- 
selves justify  any  sweeping  changes  in  the  existing  formula.  Penal 
Code  1463  could  be  equitably  revised  by  any  of  the  three  methods  out- 
lined above  or  by  some  variation  of  them.  Such  revisions  however  must 
await  some  consensus  between  the  cities  and  counties  of  the  state  both 
on  the  necessity  for  revision  and  on  the  manner  in  which  such  a  revi- 
sion should  proceed. 
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I.     INTRODUCTION 

Currently  the  fines,  forfeitures  and  penalties  assessed  by  California's 
inferior  courts  pro^dde  an  annual  sum  in  excess  of  $65  million  which 
is  returned  to  cities  and  counties.  The  total  amount  collected  in  each 
county  is  distributed  according  to  a  detailed  formula  as  prescribed  by 
Section  1463  of  the  Penal  Code  together  with  other  previsions  found  in 
the  Vehicle,  Fish  and  Game,  and  Business  and  Professions  Code.^  Vir- 
tually all  of  this  money  is  generated  as  a  consequence  of  arrests  made 
by  city  officials  within  city  limits. 

Prior  to  the  court  reorganization  of  1950  cities  kept  all  of  the  fine 
and  forfeiture  revenue  which  resulted  from  arrests  by  city  officials. 
Part  of  this  sum  was  used  to  offset  the  operating  costs  of  the  city  courts. 
The  balance  was  transferred  to  the  city  general  fund.  After  the  1950 
court  reorganization,  when  counties  took  over  the  responsibility  for  all 
inferior  courts,  a  method  of  sharing  city  receipts  was  sought  which 
would  alleviate  the  county's  additional  financial  burden.  A  formula 
was  devised  for  each  city  which  has  been  in  effect,  with  some  minor 
modifications,  for  the  past  10  years.  At  the  present  time,  counties,  citing 
increasing  costs,  seek  a  larger  share  of  the  revenue,  while  cities  have 
opposed  such  a  move  because  of  their  own  need  for  additional 
funds. 

H.R.  572  adopted  by  the  1963  Legislature  directed  the  Interim  Com- 
mittee on  Municipal  and  County  Government  to  study  the  formula  for 
apportioning  fine  and  forfeiture  revenue  which  is  currently  provided 
in  Penal  Code  Section  1463.  Initial  hearings  were  held  in  Sacramento 
on  October  8-9,  1963.  As  a  result  of  these  hearings.  Chairman  John 
Knox  established  an  advisory  committee  to  gather  and  evaluate  data  on 
the  current  apportionment  formula.  Assemblyman  Charles  Warren  was 
designated  to  serve  as  chairman  of  this  committee,  which  included  As- 
semblyman John  Veneman ;  Mr.  Richard  Carpenter,  Executive  Director 
and  General  Counsel  of  the  League  of  California  Cities ;  Mr.  William  R. 
MacDougal,  General  Counsel  and  Manager  of  the  County  Supervisors 
Association;  Councilman  James  Harvey  Brown  of  the  City  of  Los  An- 
I  geles ;  John  R.  Leach,  Assistant  Chief  Administrative  Officer,  County 
'  of  Los  Angeles ;  and  Mrs.  Winifred  L.  Hepperly,  representing  the  Ju- 
j  dicial  Council.  Stafl^  assistance  was  provided  both  by  the  Municipal  and 
i  Count}^  Government  Committee  and  by  the  Legislative  Analyst's  office. 
After  considerable  discussion  and  extensive  staif  work,  the  advisory  com- 
mittee submitted  its  recommendations  to  the  full  Municipal  and  County 
Government  Committee.  These  constitute  the  basis  for  the  committee 
recommendations  on  his  subject. 

1  California  State  Controller.  Aymual  Report  of  Financial  Transactions  Concerning 
Counties  of  California,  fiscal  year  1962-63,  p.  vii ;  Annual  Report  of  Transac- 
tions Concerning  Cities  of  California,  fiscal  year  1962-63,  p.  v. 

This  amount  represents  a  significant,  but  not  major,  source  of  revenue  to  both 
cities  and  counties.  For  example,  in  fiscal  19  62-63  county  revenues  from  fines, 
forfeitures  and  penalties  were  !f25.3  million,  or  1.51  percent  of  total  revenues 
of  $1.68  billion.  During  the  same  period  cities  received  $40.7  million  from  fines 
and  forfeitures,   3,4  percent  of  total  city  revenues  of  $1,98   billion, 
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The  balance  of  this  report  outlines  briefly  the  origins  of  the  city- 
county  dispute  over  the  distribution  of  fine  and  forfeiture  revenue, 
describes  the  current  status  of  this  dispute,  and  suggests  the  appro- 
priate role  of  the  Legislature  in  the  controversy. 


II.     BACKGROUND  OF  THE  DISPUTE 

Although  the  distribution  of  fines  and  forfeiture  monej^s  among  var- 
ious governmental  agencies  is  affected  by  provisions  in  the  Vehicle, 
Fish  and  Game,  and  Business  and  Professions  Codes,  the  basic  provi- 
sions governing  its  distribution  are  found  in  Section  1463  of  the 
Penal  Code.  Among  its  various  provisions,  this  section  requires  that 
fines  and  forfeitures  resulting  from  arrests  by  city  officers  within  cities 
be  divided  on  a  schedule  basis  as  set  forth  therein.  A  percentage  of  the 
money  is  paid  to  the  county  with  the  balance  being  paid  to  the  city  in 
which  the  arrest  occurred.-  It  is  this  category  of  fine  and  forfeiture — 
those  resulting  from  arrests  by  city  officers  within  cities — that  is  now 
the  subject  of  controversy  between  city  and  county  officials. 

The  basis  for  the  controversy  dates  back  to  the  Court  Reorganization 
Plan  of  1950.  The  Judicial  Council,  after  an  extensive  study  of  court 
organization  and  court  costs,  recommended  a  comprehensive  reorganiza- 
tion plan  to  the  1949  Legislature.  The  plan  was  adopted,  and  a  constitu- 
tional amendment,  needed  to  implement  the  plan,  was  approved  by  the 
voters  in  1950.  The  reorganization  plan  became  generally  effective 
throughout  the  state  on  January  5,  1953. 

Before  the  1950  court  reorganization  several  different  types  of  local 
courts  were  maintained  by  cities.  Fines  and  forfeitures  produced  by 
these  courts  supplied  an  additional  source  of  income  for  the 
cities.  On  the  other  hand  their  variety  and  number  also  produced  over- 
lapping jurisdictions  and  confusion  in  court  structure.  Court  reorgan- 
ization reduced  the  types  of  inferior  courts  to  two — municipal  courts, 
which  serve  city  areas,  and  justice  courts  which  serve  rural  and  unin- 
corporated areas — and  gave  responsibility  for  operating  these  courts 
to  the  counties.^ 

In  transferring  the  operation  of  inferior  courts  to  the  counties,  reor- 
ganization threatened  to  eliminate  court-produced  revenue  as  a  source 
of  city  funds.  This  concern  was  finallj^  resolved,  however,  when  cities 
agreed  to  support  reorganization  on  the  condition  that  they  would  ' '  not 
be  hurt  financially  and  that  the  status  quo  would  be  maintained." 

2  For  a  general  outline  of  the   manner   in   which   fines,   forfeitures  and   penalties   are 

distributed  under  Penal  Code  Section  1463,  see  transcript  of  hearing'  on  the  sub- 
ject of  Fines  and  Forfeitures,  A.ssembly  Interim  Committee  on  Municipal  and 
County  Government,  meeting  in  Sacramento,  October  8—9,  1963  (hereafter  re- 
ferred to  as  Transcript). 

Statement  of   Gilbert  Lentz,    Assistant  Legislative   Analyst,   pp.    4-8 ;    111-114. 

3  For  a  thoroug-h   explanation   of  the  background   and   proposed   results   of  the   Court 

Reorganization  Plan  of  1950,  see  Fourteenth  Biennial  Report  of  the  Judicial 
Council  of  California  to  the  Governor  and  the  Legislature.  January  14,  1953. 
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Because  the  counties  were  to  assume  the  full  burden  of  court  costs, 
it  was  considered  reasonable  to  apportion  part  of  the  fine  and  forfeiture 
revenues  to  the  counties  to  compensate  them  for  these  additional  costs. 
The  1949  law  had  provided  that  25  percent  of  the  fines  and  forfeitures 
collected  as  a  result  of  non- Vehicle  Code  arrests  by  city  officials  would 
be  paid  to  the  county.  The  city  would  retain  75  percent  of  non-Vehicle 
Code  fines  and  forfeitures  and  100  percent  of  the  fines  and  forfeitures 
collected  under  the  Vehicle  Code. 

In  1951,  although  court  reorganization  had  not  yet  gone  into  effect 
throughout  the  state,  the  counties  realized  that  in  many  cases  their 
share  of  fine  and  forfeiture  revenue  under  this  plan  would  be  less  than 
the  new  court  costs  which  would  have  to  be  incurred  by  them.  Ac- 
cordingly several  unsuccessful  attempts  were  made  by  both  cities 
and  counties  to  have  the  75-25  percent  formula  changed  at  the  1951 
session  of  the  Legislature.  Finally  the  situation  was  referred  to  the 
Senate  Interim  Committee  on  State  and  Local  Taxation  for  further 
study. 

After  a  lengthy  deliberation  on  the  matter,  the  Senate  Committee 
recommended  in  part  to  the  1953  Legislature : 

That  legislation  be  adopted  which  would  provide  that  from  the 
total  fines  and  forfeitures  collected  there  should  be  deducted  and 
paid  to  the  county  an  amount  sufficient  to  defray  the  costs  of  main- 
taining the  court,  exclusive  of  capital  outlay.  The  remainder  of  the 
fines  and  forfeitures  should  be  divided  equally  between  the  cities 
and  the  county.^ 

This  report,  which  generally  supported  the  county  position,  was  not 
fully  accepted  by  the  Legislature,  a  fact  which  may  be  attributed  to 
strong  city  opposition  to  giving  up  a  significant  source  of  revenue. 
Extensive  city-county  negotiations  ensued,  the  result  of  which  was  the 
basic  formula  presently  contained  in  Penal  Code  Section  1463.  Using 
data  reported  to  the  State  Controller  during  the  years  immediately 
prior  to  court  reorganization  (fiscal  1948  through  fiscal  1951)  the  Leg- 
islative Analyst's  office  compared  the  operating  costs  of  the  courts 
of  each  city  to  the  revenues  produced  by  such  courts.  The  results  for 
each  city  were  expressed  in  percentages.  For  example,  the  operating 
costs  of  city  courts  in  city  "X"  might  have  averaged  20  percent  of 
court  revenues.  The  percentage  for  each  city  was  then  extended  to 
the  reorganized  court  sj^stem.  Thus  the  county  would  receive  20  per- 
cent of  the  fine  and  forfeiture  revenue  generated  by  arrests  within 
city^'X." 

The  object  of  this  approach  was  to  leave  the  cities  and  counties  in 
the  same  relative  financial  positions  they  had  occupied  prior  to  reor- 
ganization. Presumably  the  counties  would  thus  be  compensated  for 
the  actual  cost  of  operating  the  courts  under  the  reorganization  plan. 
The  cities  on  the  other  hand  would  not  be  deprived  of  a  revenue  source 
that  had  become  traditional  to  them.  This  compromise  proved  agree- 


*  California  State  Senate.  The  Disposition  of  Inferior  Court  Fine  and  Forfeitures 
Under  the  Court  Reorganization  Plan  Adoijted  in  1950.  Senate  Interim  Commit- 
tee on  State  and  Local  Taxation.  1953,  p.  9. 
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able  to  both  cities  and  counties,  and  the  percentages  as  determined  by 
the  Analyst's  office  were  incorporated  into  Penal  Code  Section  1463.^ 


III.     CURRENT  STATUS  OF  THE  PROBLEM 

In  recent  years  a  number  of  counties  have  complained  that  this 
statutory  formula  has  failed  to  reimburse  them  for  their  court  expenses. 

1.  In  fiscal  1962-63,  for  example,  Contra  Costa  County  listed  re- 
ceipts of  $420,073.01  as  the  county  share  of  municipal  court  revenues. 
At  the  same  time  it  listed  expenditures  of  $585,725.76  for  court 
purposes.  The  cities  received  $386,490.16  during  this  period  as  their 
share  of  the  court  revenues.^ 

2.  In  fiscal  1961-62  the  municipal  court  serving  the  City  of  San 
Diego  listed  operating  costs  of  $1,522,212.  County  revenue  from 
this  court  was  $680,223.  The  City  of  San  Diego  received  $2,522,630 
as  its  share  of  court  revenue.''' 

3.  In  fiscal  1962-63  Santa  Clara  County  listed  operating  costs  for 
its  municipal  courts  of  $1,188,370.  County  revenue  from  municipal 
courts  was  listed  at  $1,035,047 ;  city  revenues  at  $1,729,353.^ 

Such  examples  provide  the  ba^is  for  the  county  argument  that  court 
costs  should  be  deducted  from  court  revenues  prior  to  returning  any 
portion  of  fines  and  forfeitures  to  the  cities,  instead  of  using  a  fixed 
percentage  figure  to  determine  the  county  share.  In  retrospect  it 
does  seem  likely  that  some  costs  that  were  used  as  the  basis  for  de- 
termining the  1953  percentages  may  have  been  understated  and  that 
cost  figures  in  general  may  have  varied  somewhat  from  city  to  city 
because  of  different  items  which  were  listed  as  court  costs.  In  addition 
counties  now  argue  that  court  costs  have  risen  faster  than  has  their 
share  of  the  fine  and  forfeiture  revenues.  Thus  they  allege  that  the 
statutory  formula  is  further  out  of  line  in  comparison  with  actual 
costs  than  it  was  when  it  was  first  developed  in  1953.  Counties  also 
point  out  that  it  is  difficult  for  them  to  control  court  costs  because 
the  Legislature  fixes  the  number  and  salaries  of  judges  and  officers  and 
attaches  of  each  municipal  court. 

The  present  position  of  the  counties  still  relies  heavily  upon  the 
recommendations  of  the  1953  Senate  Interim  Committee  on  State  and 


5  For   an    extended    discussion    of   the    circumstances    surrounding    the    1950    plan    for 
court  reorganization,    the   setting-   of   the    initial    apportionment   formula   and    the 
compromise   formula   now   contained   in   Penal   Code   1463,    together   with   current 
arguments  for  changing  this  formula,   see  testimony  of : 
Gilbert  Lentz,  Transcript,  pp.  8-14,  115-117. 

Richard   Carpenter,   Executive  Director  and  General   Counsel,   League  of   Cali- 
fornia Cities.   Transcript,  pp.   15-36,  118-124. 

William    R.    MacDousal,    General    Counsel    and    Manager,    County    Supervisors 
Association   of  California.    Transcript,  pp.    40-55,    125-133. 
•  Robert   Brunsell,    Deputy    District   Attorney,    Contra    Costa    County.    Transcript,   pp. 

156-157. 
f  Robert    L.    Small,    Senior    Administrative    Analyst,    San    Diego    County,    Transcript, 

p.  143. 
8  William  R.  Siegel,  Deputy  County  Counsel,  Santa  Clara  County.   Transcript,  p.   135. 
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Local  Taxation.  Thus  the  counties  can  point  to  evidence  which  indi- 
cates that  it  was  the  intent  of  both  the  Judicial  Council  and  the  State 
Senate  that  the  financial  support  of  the  courts  be  a  primary  consider- 
ation in  determining  the  distribution  of  fines  and  forfeitures  between 
cities  and  counties.  Because  municipal  courts  usually  produce  revenues 
in  excess  of  their  operating  expenses,  these  fines  and  forfeitures  appear 
as  an  obvious  source  of  funds  for  support  of  the  courts. 

The  cities  likewise  rely  on  prior  circumstances  to  justify  their  pres- 
ent position.  They  view  any  increase  in  the  county  share  as  a  breach 
of  faith  by  those  who  nearly  15  years  ago  received  city  support  for 
reorganization  in  exchange  for  a  guarantee  against  financial  loss  to 
the  cities.  In  addition  the  cities  have  argued  that  other  aspects  of  law 
enforcement  are  rising  and  that  they  need  their  share  of  fines  and 
forfeitures  to  help  support  these  activities.  There  was  no  indication 
at  the  time  the  distribution  percentages  were  being  worked  out,  how- 
ever, that  the  cities'  share  was  intended  to  be  in  any  way  related  to 
city  law  inf orcement  programs. 


IV.     ROLE  OF  THE  LEGISLATURE 

Because  of  the  lack  of  any  clear  standard  to  judge  the  adequacy  of 
the  present  apportionment  formula,  the  advisory  committee  suggested 
that  no  compelling  case  for  change  could  be  made  on  the  merits  of  the 
situation.  Thus,  it  concluded  that  any  broad  revision  of  the  existing 
formula  should  hinge  upon  some  mutual  agreement  between  cities  and 
counties  in  regard  to  a  method  of  approaching  this  problem.^ 

In  this  connection  there  appear  to  be  three  basic  alternatives  to  the 
existing  system. 

1.  By  using  the  same  approach  employed  in  deriving  the  original 
formula,  the  existing  formula  might  be  revised  to  compensate  for 
any  changes  which  might  have  taken  place  since  1953. 

(At  first  glance  this  approach  appears  to  be  a  reasonable  one.  Because 
cities  have  not  been  operating  their  own  courts  for  over  10  years,  how- 
ever, it  is  impossible  to  arrive  at  a  meaningful  figure  to  represent  city 
court  costs.  It  must  be  recognized  that  many  county-operated  municipal 
i  courts  differ  drastically  from  previous  city-operated  courts.  Implicit  in 
the  court  reorganization  plan  was  the  concept  that  the  standards  of 
the  courts  would  be  raised.  Thus,  citizens  may  not  now  be  paying  for 
services  that  are  identical  to  those  they  received  prior  to  court  reor- 
ganization. Moreover,  although  court  revenues  are  easily  determined, 
cities  and  counties  differ  sharply  over  what  constitutes  a  "court  cost" 
in  today's  circumstances.) 

2.  A  second  alternative  would  be  to  equalize  the  relative  amounts 
received  by  cities  by  returning  a  single  percentage  of  fines  and  for- 


*  Correspondence  between  Assemblyman  Charles  Warren,  Chairman  of  Advisory 
Committee  on  Fines  and  Forfeitures  and  Thomas  Willoughby,  Committee  Con- 
sultant, July  8,  1964. 


56  ASSEMBLY  INTERIM   COMMITTEE  REPORT 

feitures  to  all  cities  throngliout  the  state  or  to  all  cities  within  a  given 
county. 

(Any  such  percentage,  however,  is  bound  to  be  arbitrary  in  its  effect 
on  some  cities  and  counties.  For  this  reason  the  decision  to  proceed  with 
such  an  alternative  should  come  initially  from  the  cities  and  counties 
themselves. ) 

3.  As  a  third  alternative  the  Legislature  could  enumerate  cer- 
tain allowable  court  costs  and  have  the  county  treasurer  reimburse 
the  county  for  these  costs  prior  to  turning  any  of  the  fine  and  for- 
feiture moneys  over  to  the  cities. 

(The  facts  of  the  situation  appear  to  lend  some  support  to  this  al- 
ternative because  the  counties  do  have  a  specific  financial  outlay  which 
is  directly  connected  to  court  operation.  Prior  to  any  legislative  action, 
however,  cities  and  counties  will  need  to  arrive  at  some  agreement  in 
regard  to  the  specific  costs  which  would  be  considered  reimbursable.) 


CONCLUSION 

Essential  to  the  implementation  of  any  of  these  alternatives  is  the 
support  of  both  cities  and  counties.  There  is  little  justification  for 
putting  the  Legislature  in  the  role  of  mediator  between  these  two  groups, 
especially  when  the  approach  to  resolving  the  conflict  must  be  initially 
assented  to  by  the  parties  involved.  This  committee  therefore  recom- 
mends that  no  specific  action  be  taken  by  the  Legislature  until  cities 
and  counties  indicate  a  mutually  acceptable  approach  to  revising  Penal 
Code  Section  1463. 
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LETTER  OF  TRANSMITTAL 

January  11, 1965 

To  THE  Speaker  and  Members  of  the  Assembly  : 

Your  Interim  Committee  on  Municipal  and  County  Government  in 
accordance  with  HR  500  of  the  1963  Regular  Session  submits  herewith 
its  final  report  to  the  1965  Legislature.  The  report  covers  six  different 
subjects  and  is  contained  in  two  parts. 

Part  I  contains  the  findings,  recommendations  and  conclusions  of  the 
committee  on  the  subjects  of: 

1.  Problems  of  Construction  on  Expansive  Soil. 

2.  Neighborhood  Parks  in  New  Subdivisions. 

3.  The  Adequacy  of  the  Current  Formula  for  Apportioning  Fines 
and  Forfeiture  Revenue.   (Penal  Code  Section  1463.) 

Part  II  contains  similar  materials  on  the  subject  of : 

1.  Control  of  Special  District  Securities. 

2.  A  District  Reorganization  Law. 

3.  Review  of  the  Operations  of  the  Local  Agency  Formation  Com- 
mission. 

In  this  connection,  Assemblyman  George  Zenovieh  has  indicated  that 
he  does  not  wish  to  concur  in  the  recommendations  of  the  committee 
on  the  subject  of  "Control  of  Special  District  Securities." 

Assemblyman  Frank  Lanterman  does  not  concur  in  the  recommenda- 
tions of  the  committee  on  the  subjects  of : 

Local  Agency  Formation  Commission. 
District  Reorganization  Law. 
Neighborhood  Parks  in  New  Subdivisions. 

Mr.  Lanterman  has  succinctly  explained  the  reasons  for  his  dissent 
in  a  letter  which  I  have  attached  to  this  letter  of  transmittal. 


Respectfully  submitted, 


John  T.  Knox,  Chairman 


John  P.  Quimby,  Vice  Chairman  Frank  Lanterman 

Don  A.  Allen,  Sr.  Leo  J.  Ryan 

Alfred  E.  Alquist  Alfred  H.  Song 

Anthony  Beilenson  Philip  L.  Soto 

Carl  A.  Britschgi  John  G.  Veneman 

Clair  W.  Burgener  Charles  Warren 

Houston  I.  Plournov  George  N.  Zenovieh 
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Assembly 
California  Legislature 

January  7, 1965 
PIoN.  John  T.  Knox 

Chairman,  Interim  Committee 
Municipal  and  County  Government 
State  Capitol 
Sacramento,  California 

Dear  John : 

The  following  are  my  comments  of  dissent  relating  to  the  committee 's 
recommendations  for  change  in  the  Local  Agency  Formation  Commis- 
sion, the  District  Reorganization  Law  and  the  Neighborhood  Parks  in 
New  Subdivisions  Proposal. 

1.  Local  Agency  Formation  Commission 

Mr.  Lanterman  dissents  with  most  of  the  proposed  committee  recom- 
mendations in  this  section  relating  to  Local  Agency  Formation  Com- 
missions. He  especially  points  out  the  lack  of  control  checks  under  (B) 
and  (C)  of  paragraph  2.  and  the  loss  of  local  government  control  of 
the  functioning  of  the  commission  if  outside  assistance  grants  may  be 
accepted  in  designing  a  master  plan  for  consolidation  of  local  govern- 
ment. He  basically  disapproves  of  any  broadening  of  the  authority  of 
the  commission  unless  there  is  provision  for  an  appeal  by  the  people 
affected,  other  than  resort  to  the  courts.  He  earnestly  recommends  that 
an  appeal  procedure  be  established  on  the  order  of  a  four-fifths  vote  of 
the  elected  legislative  body  of  jurisdiction  to  which  the  appeal  has  been 
made  by  the  persons  affected. 

2.  District  Reorganization  Law 

Assemblyman  Lanterman  dissents  with  the  committee  recommenda- 
tion contained  in  the  last  sentence  of  the  final  paragraph  because  it 
would  tend  to  extend  the  authority  of  the  commission  to  become,  in 
fact,  a  master  planning  agency  for  the  entire  county  with  no  provision 
for  appeal  to  an  elected  body  by  the  people  affected  and  could  ulti- 
mately provide  for  the  dissolution  of  all  district  forms  of  government 
regardless  of  the  will  of  the  electorate  of  the  district  in  question. 

3.  Neighborhood  Parks  in  New  Subdivisions 

Mr.  Lanterman  dissents  with  the  proposed  amendments  to  the  Sub- 
division Map  Act  as  unenforceable  and  potentially  confiscatory  without 
sufficient  protections  in  either  paragraphs  3  or  4. 

Cordially  yours, 

Frank  Lanterman 
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PART  ! 
CONTROL  OF  SPECIAL  DISTRICT  SECURITIES 


FINDINGS 

1.  The  use  of  special  districts  to  provide  a  significant  source  of  financ- 
ing for  private,  promotional  projects — primarily  land  development 
projects — is  on  the  increase  throughout  California. 

2.  ^Yith  boundary  lines  artfully  drawn  to  include  only  a  developer's 
land,  a  new  district  or  a  so-called  improvement  zone  within  an  exist- 
ing district,  can  be  formed  and  controlled  by  a  land  promoter  and 
his  agents. 

3.  Under  such  circumstances  a  special  district  becomes  a  tightly  con- 
trolled operating  division  of  the  promoter 's  organization — an  operat- 
ing division  which  can  use  its  bonding  powers  to  raise  risk  capital 
independent  of  the  subdivider's  own  credit  resources  or  capital 
reserves. 

4.  Such  "promotional"  districts  often  incur  extensive  indebtedness  in 
the  absence  of  any  resident  population  or  demonstrated  ability  to 
repay  debt.  Under  such  circumstances  the  securitj^  behind  district 
bonds  is  extremely  tenuous.  Risk  of  eventual  bond  default,  after  a 
period  of  initial  subdivision  development,  is  correspondingly  high. 

5.  The  decision  to  incur  such  indebtedness  is  made  by  the  developer  or 
his  agents.  Although  the  developer  typically  has  the  advice  of  a  bond 
attorney  and  a  financial  consultant,  the  fees  of  the  latter  are  usually 
contingent  upon  the  sale  of  bonds.  Thus  no  disinterested  party  is 
called  upon  to  make  a  general  judgment  on  the  feasibility  of  the 
project. 

6.  Subsequent  purchasers  of  subdivision  lots  are  largely  unaware  of 
the  existence  of  the  district  or  of  the  amount  of  indebtedness  vvhich 
they  will  be  called  upon  to  repay. 

7.  Purchasers  of  district  bonds,  moreover,  are  unknowingly  placed  in  a 
position  of  high  risk.  Such  bonds  a^^e  usually  not  purchased  by  large 
and  sophisticated  investors.  They  are  purchased  by  brokers  for  re- 
sale to  relatively  unsophisticated  individual  investors  who  are  not 
in  a  position  to  see  the  property  in  question  and  who  lack  the  exper- 
tise to  evaluate  such  bonds. 

8.  This  type  of  special  district  indebtedness  may  have  a  direct  and 
debilitating  effect  on  the  cost  of  debt  which  may  be  incurred  by 
other  local  agencies.  In  some  instances,  for  example,  school  districts 
have  had  to  sell  their  bonds  at  higher  interest  rates  because  of  this 
type  of  special  district  indebtedness.  In  addition  default  on  a  num- 
ber of  these  issues  might  eventually  force  up  interest  rates  on  State 
of  California  bonds. 

9.  Aside  from  the  foregoing  implications,  the  use  of  special  districts  for 
subdivision  financing  encourages  urban  sprawl.  Special  district 
financing  makes  it  profitable  for  developers  to  utilize  marginal  land 
which  would  not  otherwise  have  been  developed  until  it  became 
economically  sound  to  do  so.  Thus,  it  short  circuits  efforts  to  achieve 
orderly  growth  and  encourages  a  ' '  leapfrogging ' '  pattern  of  develop- 
ment. 

(9) 
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CONCLUSIONS' 

1.  The  unrestricted  use  of  special  district  financing — especially  special 
district  general  obligation  bonds — for  promotional  purposes  poses  a 
potential  threat  to  the  credit  of  various  local  agencies  and  eventually 
to  that  of  the  state.  In  addition  it  subjects  unsuspecting  homebuyers 
and  bondbuyers  to  unwarranted  risks  on  their  investments. 

2.  Reasonable  review  of  such  promotional  projects  and  bond  issues  is 
necessary  to  preserve  the  continued  good  standing  of  California 
municipal  securities  and  to  insure  that  the  credit  of  public  agencies 
is  not  used  frivolously  or  for  proprietary  purposes. 

3.  The  Districts  Securities  Commission  already  performs  this  review 
function  for  the  bonds  of  a  limited  number  of  special  districts. 
The  jurisdiction  of  the  Districts  Securities  Commission  should  be 
broadened  to  include  review  of  the  bonds  of  special  districts  which 
are  associated  with  promotional  projects.  In  this  connection  the 
State  Treasurer  should  be  added  to  the  membership  of  the  Districts 
Securities  Commission  because  of  his  interest  in  protecting  the  gen- 
eral good  standing  of  all  California  municipals. 

4.  The  State  Division  of  Real  Estate  has  recently  adopted  a  policy  of 
acknowledging  the  existence  of  promotional  special  districts  and  the 
possible  implications  thereof  in  its  public  report  on  new  subdivisions. 
The  Division  of  Real  Estate  deserves  commendation  for  inaugurating 
this  policy  and  should  be  urged  by  resolution  of  the  Assembly  to 
maintain  and  broaden  its  application.  In  addition,  the  following 
specific  recommendations  are  made  for  the  purpose  of  eliminating 
provisions  in  existing  law  which  operate  to  encourage  the  use  of 
special  district  financing  for  private  promotional  projects. 

(a)  Municipal  Utility  District  Law.  Chapter  1403  of  the  Statutes 
of  1963  which  amended  the  Municipal  Utility  District  Law 
should  be  repealed.  This  legislation  was  designed  to  assist  a 
specific  real  estate  development  near  Loomis,  California.  For 
various  reasons  these  provisions  were  never  used  and  there  is 
little  likelihood  of  their  use  in  the  future.  To  retain  them  in 
the  law  is  an  open  invitation  to  additional  promoters  in  other 
districts  to  incur  district  debt  to  further  their  own  projects. 
(Public  Resources  Code— Sections  13000-13233) 

(b)  Resort  Improvement  District  Law.  Use  of  this  statute  should 
be  discontinued  with  appropriate  savings  clauses  for  the  new 
districts  which  have  been  formed  under  its  authorization.  This 
measure  was  enacted  in  1961  ostensibly  to  provide  a  vehicle  by 
which  nonresident  property  o"v\Tners  could  form  a  district  to 
construct  and  maintain  roads,  drainage  facilities,  etc.,  at  vaca- 
tion homesites.  At  this  writing  the  enabling  legislation  has  been 
used  only  to  assist  promotional  land  development  projects,  prin- 
cipally those  undertaken  by  corporate  developers  and  land- 
owners. Moreover,  representatives  of  various  development  inter- 
ests actively  sought  in  1963  to  amend  the  act  to  expand  the 
powers  of  such  districts  for  land  development  purposes. 
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The  California  Resort  District  Law  (Public  Resources — Sec- 
tions 10000-12164)  provides  an  adequate  procedure  by  vehich 
individual  homeowners  may  improve  resort  and  vacation  prop- 
erties. The  fundamental  hazard  in  the  Resort  Improvement 
District  Law  is  that  this  statute  was  designed  for,  and  has  been 
employed  by,  corporate  landowners  to  finance  speculative  proj- 
ects for  their  own  profit  without  attendant  safeguards  to  pro- 
tect general  public  or  community  interests. 

(c)  Mount  San  Jacinto  Winter  Park  Authority.  This  agency  oper- 
ates the  Palm  Springs  Aerial  Tramway  which  is  experiencing 
significant  financial  difficulty.  In  order  to  insure  the  orderly 
conduct  of  the  business  of  this  public  agency,  the  following 
amendments  are  recommended  to  the  enabling  statute. 

1.  Public  bidding  should  be  required  in  the  sale  of  all  authority 
bonds. 

2.  All  bonds  should  be  reviewed  by  the  Districts  Securities  Com- 
mission before  issuance. 

3.  The  Authority  should  be  made  subject  to  the  provisions  of 
the  Ralph  M.  Brown  Acts. 

(d)  County  "Water  District  Act.  Legislation  enacted  in  1963 
(Water  Code  Sections  31703.2,,  31703.3)  modify  the  usual  pro- 
visions of  the  County  Water  District  Act  so  that  the  Sierra 
Lakes  District  in  Placer  County  and  the  Circle  Oaks  District 
in  Napa  County  could  operate  to  assist  land  development  proj- 
ects. Although  these  provisions  represent  outright  special  priv- 
ilege legislation,  repeal  of  them  at  this  time  may  injure  both 
the  bondholders  and  the  purchasers  of  property  within  the 
district.  These  provisions,  therefore,  should  be  left  intact,  but 
the  Legislature  is  urged  to  avoid  any  such  legislation  in  the 
future. 
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I.  INTRODUCTION 

California  codes  are  replete  with  enabling  statutes  authorizing  a 
seemingly  limitless  variety  of  independent  public  agencies  or  special 
districts.^  The  general  principle  undergirding  all  of  these  statutes  has 
been  that  when  general  purpose  government  (cities  or  counties)  cannot 
provide  a  necessary  service  to  an  area,  it  is  appropriate  to  form  a  spe- 
cialized agency  to  do  the  job.  Whatever  capital  expenditures  may  be 
necessary  are  financed  by  issuance  of  district  bonds,  which  enjoy  the 
general  tax-exempt  status  and  market  advantages  of  ' '  municipal  secur- 
ities." 

Recently  however  a  significant  number  of  special  districts  have  been 
created  which  cannot  be  justified  or  explained  by  this  principle.  These 
latter  districts  have  been  created  by  land  developers,  well  in  advance 
of  any  resident  population  within  the  district.  Their  purpose  is  to  pro- 
vide an  agency  which  can  finance  the  utilities,  the  various  public  im- 
provements, the  recreational  facilities,  etc.,  which  are  necessary  and 
helpful  for  converting  raw  land  into  marketable  subdivision  property. 
The  advantage  of  this  procedure  is  that  construction  monies  are  ob- 
tained by  a  public  agency.  With  district  boundary  lines  artfully  drawn 
to  include  only  a  developer's  land,  however,  the  district  loses  its  public 
characteristics  and  becomes  in  effect  a  tightly  controlled  operating 
division  of  the  developer's  organization — an  operating  division  which 
can  use  its  bonding  powers  to  raise  risk  capital  independent  of  a  sub- 
divider's  own  credit  resources  or  capital  reserves. 

Although  the  special  district  approach  to  land  development  orig- 
inated in  the  early  1960 's  with  the  creation  of  tailormade  districts  by 
special  acts  of  the  Legislature,^  unfortunate  experiences  with  some  of 
these  tailormade  districts^  led  representatives  of  developers  together 
with  bond  attorneys  to  sponsor  more  subtle  changes  in  the  general  enab- 
ling statutes  which  govern  a  number  of  widely  used  types  of  special  dis- 
tricts. Several  1961  amendments  to  the  Community  Services  District 
Law,  for  example,  changed  this  statute  from  one  which  could  be  used 
by  residents  in  relatively  settled  communities  to  one  which  could  be, 
and  was,  used  by  both  corporate  and  individual  land  developers.'*  Also 
in  1961  the  same  interests  secured  the  enactment  of  the  Resort  Improve- 
ment District  Law  ^  which  developers,  especially  corporate  developers, 

1  For    a   complete    listing   of   the   number    of    special    districts    in    California    and   the 

financial  status  of  each,  see  State  Controller,  Annual  Report  of  Financial  Trans- 
actions Concerning  Special  Districts  of  California. 

2  See  "Embarcadero  Municipal  Improvement  District  Act,"  Stats.  1960,  1st  Ex.  Session, 

Ch.  81  ;  "Estero  Municipal  Improvement  District  Act,"  Stats.  1960,  1st  Ex. 
Session,  Ch.  82.  See  also  AB  1S54,  1961  Regular  Session  of  the  Legislature — an 
unsuccessful  attempt  to  create  "Sunset  Municipal  Improvement  District"  in 
Placer  County. 

*  For  a  summary  of  the  difficulties  of  the  Bmbarcadero  Municipal  Improvement  Dis- 

trict, together  with  collateral  references  to  additional  source  material,  see.  As- 
sembly, California  Legislature,  Final  Report  to  the  1963  Legislature  by  the 
Interim  Committee  on  Municipal  and  County  Government,  Vol.  6,  No.  20,  pp. 
26-36. 

*  See  the  1961  changes  in  Government  Code  Sections  61103  and  61114.  For  a  further 

discussion  of  the  implications  of  these  changes  see  ibid.;  pp.  28-32. 
»  Public  Resources  Code,  Sections  13000-13233. 
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have  used  to  provide  financial  subsidies  for  speculative  subdivisions  in 
resort  areas. 

At  the  1963  session  of  the  Legislature,  developer-oriented  interests 
offered  a  series  of  measures  to  further  expand  the  use  of  special  dis- 
tricts and  special  assessment  procedures  to  finance  subdivision  improve- 
ments. Many  of  these  proposals  would  have  effected  an  expansion  in  the 
concept  of  ^'reclamation."  They  would  have  redefined  "reclamation" 
to  include  not  only  the  traditional  idea  of  dewatering  marshy  land,  but 
also  the  additional  concept  of  excavating,  filling,  or  otherwise  preparing 
almost  any  type  of  terrain  for  subdi\dsion.  Under  such  a  broad  defini- 
tion developers  could  use  public  agencies  to  finance  basic  site  prepara- 
tion costs  in  virtually  any  situation.  (Appendix  I  lists  the  principal 
bills  involved  in  this  1963  effort  together  with  a  brief  description  of 
each.) 

Most  of  these  measures  were  referred  to  interim  study  because  of  the 
concern  of  the  Attorney  General  and  others  who  cautioned  against 
broad  changes  in  special  district  laws  which  would  have  the  effect  of 
placing  the  credit  resources  of  public  agencies  behind  private  pro- 
prietary projects,  many  of  which  might  be  highly  speculative. 

To  insure  a  full  review  of  this  entire  subject,  Committee  Chairman 
John  T.  Knox  introduced  HR  135  at  the  first  extraordinary  session  of 
the  1963  Legislature.  This  resolution  authorized  a  broad  study  of  the 
use  of  special  district  financing  in  association  with  land  development 
projects  and  called  for  an  evaluation  of  the  implications  of  this  type 
of  financing  for  the  potential  homebuyer,  the  bond  purchaser  and  the 
local  community.  Under  this  authorization  the  committee  held  two 
major  hearings,  one  in  Los  Angeles  on  January  17,  1964  and  a  second 
in  Richmond  on  September  15,  1964.  With  the  assistance  of  the  Attor- 
ney General's  office,  the  committee  and  its  staff  made  detailed  case 
studies  of  a  number  of  so-called  "promotional"  special  districts  and 
the  effects  of  unsupervised  incurrence  of  debt  by  them.  Finally  several 
conferences  were  held  with  leaders  of  the  state's  financial  community 
in  an  effort  to  define  the  areas  in  which  legislative  action  was  re- 
quired and  to  insure  that  remedial  legislation  would  be  both  reasonable 
and  effective. 

In  general  the  committee  found  that  there  is  a  serious  need  for  some 
disinterested  agency  to  review  bonds  proposed  to  be  issued  by  so-called 
promotional  districts.  Such  review  is  needed  to  protect  both  the  poten- 
tial bond  buyer  and  the  potential  purchaser  of  property  in  a  new  sub- 
division. Collaterally,  such  review  would  also  help  to  preserve  the 
general  integrity  of  municipal  securities  issued  by  other  governmental 
agencies  and  even  help  to  reduce  one  significant  cause  of  urban  sprawl. 
The  remainder  of  this  report  sets  forth  a  number  of  case  studies  which 
illustrate  some  of  the  problems  associated  with  promotional  districts; 
describes  the  characteristics  of  promotional  district  bonds  and  their 
impact  on  both  subsequent  bond  buyers  and  home  purchasers;  indi- 
cates the  impact  of  such  securities  on  the  marketability  of  bonds  of 
other  public  agencies;  and  finally  suggests  the  effects  of  this  type  of 
district  financing  on  the  general  problem  of  urban  sprawl. 
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II.  THE  USE  OF  SPECIAL  DISTRICTS  TO  ASSIST 
PROMOTIONAL  PROJECTS-CASE  STUDIES 

Rio  Ramaza  Community  Services  District 

The  Rio  Ramaza  Community  Services  District,  situated  on  the  Sacra- 
mento River  in  Sutter  Count}'-,  was  formed  in  the  spring  of  1963  by 
vote  of  a  single  farmer  and  his  family  for  the  purpose  of  subdividing 
a  170-aere  ranch.  Immediately  upon  formation,  the  district's  three-mem- 
ber board  of  directors  authorized  the  creation  of  an  assessment  district 
coterminous  with  the  boundaries  of  the  community  services  districts 
(and  incidentally  of  the  ranch)  together  with  the  issuance  of  $555,000 
of  1915-type  assessment  bonds.*^  The  money  was  used  to  finance  streets, 
roads  and  various  other  subdivision  improvements  and  also  to  construct 
a  riverfront  marina  adjacent  to  the  subdivision.  The  assessed  value  of 
the  farm  property  at  the  time  of  the  bond  sale  was  $23,150. 

Because  the  state  owns  the  river  bottom  over  which  the  floating  docks 
of  the  marina  were  to  be  erected,  a  lease  from  the  State  Lands  Commis- 
sion was  fundamental  to  the  project.  Under  the  circumstances,  such 
a  lease  should  have  been  concluded  or  at  least  authorized  before  bonds 
were  sold  to  finance  construction  of  the  marina.  In  the  Rio  Ramaza 
situation,  however,  bonds  were  approved  for  sale  by  the  district's  bond 
attorney,  were  purchased  by  bond  underwriters  and  sold  to  the  public, 
and  a  contract  was  signed  for  construction  of  the  marina — all  approxi- 
mately six  months  prior  to  the  time  at  which  the  State  Lands  Commis- 
sion authorized  its  executive  officer  to  conclude  a  lease  with  the  dis- 
trict. After  the  marina  had  been  completed  the  district  leased  it  to 
the  landowner-subdivider  on  very  favorable  terms  for  the  latter. 

Construction  difficulties  in  the  subdivision  portion  of  the  district 
delayed  possible  land  sales  with  the  result  that  there  were  no  new 
property  owners  in  the  district  to  make  initial  bond  payments  when 
they  fell  due.  The  farmer-subdivider  was  without  funds  and  thus  there 
was  a  100-percent  default  on  bond  payments.  Largely  because  of  the 
large  debt  burden,  subsequent  land  sales  have  been  unsuccessful  and 
the  district  has  defaulted  on  all  subsequent  bond  pajanents.  Under 
the  provisions  of  the  Improvement  Bond  Act  of  1915,  the  district  must 
initiate  foreclosure  proceedings  in  cases  of  bond  default.  The  district 
board,  composed  of  the  subdivider's  immediate  family  and  friends,  has 
steadfastly  refused  to  take  this  step,  and  the  bondholders  are  now  faced 
with  the  additional  expense  of  litigation  to  force  the  district  board  of 
directors  to  take  action.  Additional  complications  include  a  mortgage  on 
the  entire  farm  acreage  held  by  an  eastern  insurance  company,  which 
was  unaAvare  of  the  formation  of  the  district  and  now  finds  itself  in 
a  secondary  financial  position  behind  the  bondholders. 

In  connection  with  the  marketing  and  sale  of  these  bonds  it  should  be 
noted  that  they  found  their  way  into  the  offerings  of  a  large  and 
prestigious  brokerage  firm  and  were  sold  to  individual  investors  without 
question.  The  committee  has  on  file,  for  example,  a  complaint  from  a 
resident  of  Hawaii  who  purchased  some  Rio  Ramaza  Bonds  from  the 
firm  of  Walston  and  Company.  "When  the  district's  financial  troubles 
began,  the  broker  was  apparently  as  surprised  as  his  client  to  learn 

« Improvement  Bond  Act  of  1915,  Streets  and  Highways  Code,  Sections  8500-8851. 
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that  tliese  bonds  did  not  represent  conservative  investments.  The  role 
of  the  bond  attorney  in  this  situation  is  also  somewhat  of  an  anomaly. 
In  a  letter  to  the  committee  describing  the  Rio  Ramaza  project,  the 
bond  attorney  specifically  declined  all  responsibility  for  anything 
other  than  his  review  of  the  procedural  steps  taken  by  the  district  in 
authorizing  the  bonds.  At  the  same  time,  however,  he  readily  admitted 
that  the  management  of  the  Rio  Ramaza  project  has  been  "weak, 
unwise,  and  even  stupid. ' '  '^  Thus  neither  the  operation  of  the  bond 
market  nor  the  procedural  review  provided  by  the  district's  bond  coun- 
sel offered  any  safeguard  against  the  irresponsible  use  of  tax-exempt 
bonds  in  a  highly  speculative  situation. 

Sierra  Lakes  Courtly  Water  District 

The  Sierra  Lakes  County  Water  District  is  eomposect  of  approxi- 
mately 2,600  acres  near  Soda  Springs  in  Placer  County.  It  w-as  formed 
in  1961  by  petition  of  the  developer,  his  wife  and  four  employees.  The 
developer  had  little  equity  in  his  land,  having  purchased  it  by  paying 
$5,000  cash  and  executing  notes  for  an  additional  $195,000.  After  an 
initial  few  years  of  unspectacular  lot  sales  the  developer  organized  and 
immediately  became  president  of  the  Sierra  Lakes  Water  District. 
The  district  called  a  special  bond  election  at  which  seven  voters  author- 
ized the  issuance  of  $4  million  in  general  obligation  bonds  to  finance 
water  and  sewer  facilities.  Approximately  $800,000  of  these  bonds  have 
alreadj^  been  issued  together  with  $700,000  of  special  assessment  bonds. 
At  the  same  time  the  developer  transferred  his  interest  in  the  subdivi- 
sion property  to  a  corporation  of  which  he  was  president  and  controlling 
stockholder.  The  district  subsequently  hired  this  corporation  to  com- 
plete various  construction  projects  wdthout  benefit  of  public  bidding. 
This  close  relationship  between  the  developer  as  a  district  officer  and 
his  development  corporation  has  apparently  been  carried  on  in  spite 
of  Water  Code  provisions  which  appear  to  classify  such  conduct  as  a 
misdemeanor.^ 

In  addition  the  district  has  been  operating  in  open  ^dolation  of  Water 
Code  provisions  which  require  its  rates  and  charges  to  be  sufficient  to 
pay  operating  expenses,  depreciation  on  equipment,  bond  interest,  and 
to  establish  a  sinking  fund  for  the  bd5id  principal.^  The  district  budget 
does  not  include  any  amounts  to  pay  interest  on  bonded  indebtedness, 
to  provide  funds  for  repayment  of  debt  principal  as  it  becomes  due,  or 
to  establish  reserves  for  the  depreciation  of  the  revenue-producing 
facilities.  In  fact  the  district  has  been  using  general  obligation  bond 
proceeds  to  pay  current  interest  on  its  bonded  indebtedness. 

The  district  has  failed  to  develop  as  projected  by  its  financial  con- 
sultant. These  projections  grossly  overestimated  the  sales  of  land' within 
the  district,  and  grossly  underestimated  the  district  tax  rate.  Instead 
of  the  projected  tax  rate  of  $3.43  for  fiscal  1964-65,  the  actual  district 
tax  rate  is  $29.14.  This  sharp  rise  in  taxes  has  critically  affected  several 
owners  of  vacation  property  in  the  area  who  were  included  in  the  dis- 

■^  Eugene  K.    Sturgis,    Sturgis,   Den-Dulk,   Douglas   and   Anderson,   Attorneys   at  Law, 

Oakland.  Letter  to  committee  dated  May  18,  1964. 

For  a   complete   report  on   the   Rio   JRamaza   situation,   see   unpublished   report 

of    Investment    Frauds    Unit,    Attorney   General's    Office    to   Assembly    Municipal 

and  County  Government  Committee,  April  1,  1964. 
8  Water  Code,  Section  30584. 
»  Water  Code,  Section  31007, 
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trict  without  notice  and  now  have  to  bear  their  share  of  district  debt. 
The  current  tax  delinquency  rate  in  the  district  is  33  percent.  One 
owner  of  a  small  600-square-foot  summer  cabin  who  first  learned  of  the 
existence  of  the  district  when  his  annual  taxes  rose  abruptly  from  $78 
to  $360  is  now  faced  with  the  necessity  of  trying  to  sell  property  he 
cannot  afford  to  maintain. 

An  additional  indication  of  the  lengths  to  which  proprietary  inter- 
ests may  go  to  alter  the  laws  to  further  their  own  projects  is  provided 
by  a  1963  amendment  to  the  County  Water  District  Law  on  behalf  of 
the  Sierra  Lakes  District.  The  normal  provisions  of  the  County  Water 
District  Law  require  district  taxes  to  be  assessed  on  land,  improvements 
and  personal  property.  A  tax  imposed  in  compliance  with  these  pro- 
visions, however,  would  have  meant  that  initial  home  builders  within 
the  district  -would  pay  higher  taxes  than  the  owners  of  unimproved 
land.  Because  such  a  tax  policy  would  deter  land  sales  and  would 
impose  added  burdens  on  purchasers,  the  attorneys  for  the  district 
successfully  sponsored  legislation  which  specifically  permitted  the 
Sierra  Lakes  district  to  deviate  from  the  general  provisions  of  the  law 
and  to  levy  taxes  on  land  only.  Both  the  developer  and  his  attorneys 
readily  admitted  to  the  committee  that  without  this  special  legislation 
the  normal  tax  provisions  of  the  County  Water  District  Law  would  have 
forced  a  "complete  curtailment  of  any  further  development. "  ^^^ 

Alpine  Springs  County  Water  District 

The  Alpine  Springs  County  Water  District  was  formed  in  the  spring 
of  1963  in  order  to  provide  water  and  sewer  services  to  a  2,500-acre 
recreation  subdivision  in  the  valley  adjacent  to  Squaw  Valley.  The 
district  was  formed  by  a  vote  of  five  persons  who  elected  themselves  as 
the  board  of  directors,  then  authorized  and  subsequently  sold  $1.2  mil- 
lion of  general  obligation  bonds  together  with  an  additional  $135,000 
of  special  assessment  bonds. 

In  its  operation  the  district  has  disregarded  the  requirements  of  the 
Water  Code  that  its  rates  be  sufficient  to  cover  expenses,  provide  for 
bond  interest  and  principal  payments,  and  to  establish  depreciation 
reserves  for  replacement  of  equij^ment."  In  fact  the  district  has  been 
using  bond  proceeds  to  meet  its  operating  expenses.  Although  the  dis- 
trict has  had  the  services  of  both  a  bond  attorney  and  a  financial  con- 
sultant, it  had  neither  adopted  nor  used  a  budget.  The  current  district 
tax  rate  is  $14.  The  district  has  also  experienced  some  difficulty  m 
marketing  its  special  assessment  bonds  which  have  been  sold  at  dis- 
counts as  high  as  12  percent.^^ 

M  For  a  complete  disnussion  and  further  evaluation  of  the  Sierra  Lakes  County  Water 
District,  .spe  As.sembly  Committee  on  Municipal  and  County  Government,  Tran- 
script of  Hearino,  September  15,  1964,  Richmond,  California.  (This  hearing-  will 
hereafter  be  referred  to  as  Heptemhcr  transcript;  the  committee  hearing-  of 
.January  17,  1964,  -^vill  hereafter  be  referred  to  as  January  transcript.)  In 
particular  see  the  statements  of  : 

Herbprt  B.  Wenig,  Assistant  Attorney  General,  pp.  23-25. 

Marshall  S.  Mayer,  Deputy  Attorney  General,  pp.  2.5-30  ;  7  8-82. 

Mrs.  Thomas  Robertson,  property  owner  in  Sierra  Lakes  County  Water  Dis- 
trict,  pp.    31-32.  _  .         „-r    ^  T^.    X    •    i. 

Charles   Osberg,    property  owner   in    Sierra  Lakes   County   Water   District,   pp. 

32—34 
Kenneth  I.  Jones,  Wilson,  Harzfeld,  Jones  &  Morton,  Bond  Attorney  for  Sierra 

Lakes  County  Water  District,  pp.  36-fJO.  .       .  ,  ,.0   -,« 

Frank  Allen,  President,  Sierra  Lakes  County  Water  District,  pp.  03-70. 
»i  Water  Code,  Section  31007. 
"Marshall  S.  Mayer,  Septemhcr  Transcript,  pp.  27-29  ;  83-85. 
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Brookf rails  Resort  Improvement'Disfrict 

The  Brooktrails  Resort  Improvement  District  was  formed  in  Decem- 
ber 1962  to  develop  recreation  and  subdivision  facilities  on  7,700  acres 
near  Willits  in  Mendocino  County.  The  land  in  question  is  principally 
owned  by  a  single  development  corporation.  The  petition  to  form  the 
district  was  signed  by  two  residents  of  the  district  who  were  business 
associates  of  the  president  of  the  development  corporation.  General 
obligation  bonds  have  been  authorized  in  the  amount  of  $4,250,000.^^ 

The  Resort  Improvement  District  Act/^  under  which  the  Brooktrails 
district  was  formed,  was  enacted  in  1961,  ostensibly  to  provide  a  vehicle 
by  which  nonresident  property  owners  could  form  a  district  to  con- 
struct and  maintain  roads,  drainage  facilities,  etc.,  at  their  vacation 
homesites.  In  this  respect  the  aims  of  the  statute  were  virtually  identi- 
cal with  those  of  the  California  Resort  District  Law  which  has  been 
in  effect  since  1931.^^  The  Resort  Improvement  District  Law,  however, 
gives  corporate  land  owners  as  well  as  individuals  the  power  to  create 
districts.  It  thus  has  an  immediate  appeal  to  corporate  land  developers 
who  desire  a  convenient  financing  vehicle. 

The  potential  for  danger  in  using  resort  improvement  districts  for 
land  development  is  succinctly  summarized  in  the  current  subdivision 
report  on  the  Brooktrails  tract  issued  by  the  Division  of  Real  Estate. 

"The  developer.  ...  is  at  present  the  sole  owner  of  the  land 
contained  within  the  district.  This  may  mean  that  the  developer 
will  be  in  complete  control  of  the  district,  services  afforded,  plan- 
ning and  construction  of  recreational  and  other  facilities,  manage- 
ment of  the  district,  financing  by  issuance  of  district  bonds,  and 
otherwise  for  many  years  into  the  future.  Purchasers  may  have  no 
control  over  indebtedness  incurred  on  their  behalf.  In  case  the 
management  and  operation  of  the  district  is  not  to  their  satisfac- 
tion, they  may  have  no  recourse.  .  .  . 

' '  The  district  intends  to  pay  the  cost  of  the  bonds  from  revenues 
of  the  water  and  sewer  system  and  from  recreational  facilities. 
However  the  londs  are  primarily  secured  hy  the  power  of  the  dis- 
trict to  levy  taxes  on  the  property.  There  apparently  is  no  maxi- 
mum limit  to  the  tax  rate  which  may  he  levied  to  pay  the  principal 
and  interest  on  the  district  general  oUigation  bonds.  In  the  event 
that  the  area  does  not  develop  as  anticipated  by  the  developer  and 
revenue  from  water  and  sewer  systems,  recreational  and  other  fa- 
cilities and  activities  are  insufficient,  the  necessary  tax  rate  could 
become  excessive.  In  the  event  of  default  in  payment  of  the  district 
taxes  each  lot  purchaser  would  be  subject  to  the  sale  of  his  prop- 
erty to  the  district."  (Emphasis  in  original. )^^ 

Protection  Districts — 7907  Act 

Beginning  in  the  fall  of  1963  land  developers  in  Ventura  County 
formed  several  protection  districts  under  the  Protection  District  Act 
of  1907  1^  to  provide  financing  for   subdivision  projects.    Originally 

^Ibid.,  p.  30;  p.  86. 

"Public  Resources  Code,  Sections  13000-13233. 

15  Public  Resources  Code,  Sections  10000-12164.  ,  ,,    r,     ^       , 

18  State    Division    of    Real   Estate,    "Final    Subdivision    Report    No.    7(&1,      September 

7,  1964. 
1"  W^ater  Code,  Uncodified  Acts,  Act  617  o. 
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devised  to  provide  for  the  organization  of  a  district  to  protect  farm 
lands  and  communities  from  overflows  from  streams  and  water  courses, 
this  enabling  statute  was  designed  for  use  in  different  situations  and 
in  answer  to  different  needs  from  present  efforts  to  adapt  it  to  sub- 
division development.  It  had  been  little  used  prior  to  its  employment 
in  Ventura  County  and  in  fact  has  never  been  codified. 

The  operation  of  these  districts  in  Ventura  County  caused  the  county 
executive  to  conclude  that  their  use  for  promotional  purposes  provided 
a  substantial  windfall  to  developers  at  vastly  inflated  tax  costs  to  even- 
tual homeowners  and  at  the  expense  of  orderly  development  for  the 
county's  urban  areas.  The  supervisors  reacted  by  declaring  a  mora- 
torium on  the  further  formation  of  protection  districts.  According  to 
the  county  executive's  report,  the  following  questionable  features  ac- 
company the  use  of  protection  districts  for  land  development  purposes. 

(1)  Gerrymandering  of  district  boundaries  to  include  only  land 
belonging  to  developers,  while  excluding  inhabited  areas  which 
might  have  voted  down  bond  proj)osals. 

(2)  Authorization  of  large  amounts  of  indebtedness  hy  a  few  de- 
veloper-landowners. Future  homeowners  would  have  no  voice  in 
this  debt  incurrence  but  v/ould  be  obligated  to  pay  it  off. 

(3)  District  financing  of  facilities  which  are  usually  considered  an 
appropriate  and  proper  cost  to  the  developer. 

(4)  Conflicts  of  interest.  Engineers  for  the  subdividers  became  engi- 
neers for  the  district. 

(5)  Balloon  bond  paj^ment.  The  archaic  method  of  financing  re- 
quired by  the  1907  statute  would  result  in  repayment  of  nearly 
60  percent  more  in  interest  charges  than  current  loan  rates. 

(6)  Excessive  debt  ratios.  In  some  instances  the  ratio  of  debt  to  as- 
sessed valuation  became  as  high  as  405  percent. 

(7)  Excessive  tax  rate.  In  some  instances  the  1964-65  tax  rate  will 
be  $28,  in  marked  contrast  to  the  $4.75  projected  by  the  district 
financial  consultant. ^^ 

Other  Agencies 

A  number  of  other  agencies,  formed  in  association  with  promotional 
projects,  should  also  be  mentioned  for  illustrative  purposes.  The  Cali- 
fornia City  Community  Services  District,  for  example,  was  formed 
by  petition  of  nine  persons  in  order  to  develop  a  golf  course,  swimming 
pool,  artificial  lake,  recreation  facilities,  utilities  and  streets  for  a  large 
subdivision  in  the  Mojave  Desert. ^^  The  district,  controlled  by  interests 
favorable  to  the  developer,  has  already  issued  almost  $1  million  in 
general  obligation  bonds  and  has  sponsored  the  creation  of  a  number 
of  special  assessment  districts  on  which  an  aggregate  of  $2.6  million 
of  special   assessment  bonds   will   be   issued.    Since   the   development 

^^  September  Transcript,  pp.  20-23. 

"For  a  further  di.scussion  of  the  California  City  Development  and  together  with 
references  to  collyteral  mnterials,  see  As.semhiy,  C.Tlifornia  Legislature,  Final 
Report  to  the  1963  Legislature  hy  the  Interim  Committee  on  Municipal  and 
County  Government,  vol.  6,  No.  20,  pp.  30-32. 
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consists  "mainly  of  lots  with  very  little  structural  development  in 
proportion  to  the  number  of  lots  recorded"  and  sold,^^  the  district 
has  been  consistently  unable  to  generate  sufficient  revenues  to  meet 
current  expenses.  It  has  managed  to  avoid  deficit  only  through  annual 
subsidies  from  the  developer. 

Two  developments  in  Fresno  County  reflect  the  ability  of  subdi- 
viders  to  establish  "zones"  within  existing  districts  to  finance  their 
projects.  Fresno  County  Water  Works  District  No.  27,  Annex  No.  1 
was  formed  to  develop  a  10  acre  tract.  The  area  has  experienced  tax 
delinquencies  of  18  percent,  a  district  tax  rate  of  $21.46  and  has 
defaulted  on  its  general  obligation  bonds.  Fresno  County  Water  AYorks 
District  No.  32,"Annex  No.  1  was  formed  to  subdivide  uninhabited 
land.  It  has  experienced  a  32-pereent  delinquency  in  taxes,  a  district 
tax  rate  of  $24.61  and  has  defaulted  on  its  general  obligation  bonds. 
Finally,  Fresno  County  Water  Works  District  No.  29,  also  formed  to 
assist  land  development,  has  experienced  a  31-percent  delinquency  on 
its  taxes,  a  district  tax  rate  of  $8.31,  and  its  bonds  are  also  in  default.^i 
Attention  is  also  directed  to  the  Mount  San  Jacinto  Winter  Park 
Authority.  This  special  purpose  agency  was  formed  at  the  instigation 
of  business  interests  in  the  City  of  Palm  Springs  in  order  to  construct 

^  and  operate  an  aerial  tramway  on  neighboring  Mount  San  Jacinto. 

'  The  enabling  statute  ^^  allows  the  authority  to  avoid  evaluation  of  its 
projects  or  its  bonds  by  any  disinterested  third  party.  The  result  of 
this  broad  discretion  is  that  the  authority  has  issued  over  $8  million 
worth  of  revenue  bonds  without  recourse  to  public  bidding  procedures. 
A  thorough  staff  study  of  the  operation  of  the  authority  indicates 
that  it  appears  headed  toward  a  financial  crises  after  only  one  year 
of  tramway  operation;  that  the  studies  of  the  tramway's  financial  con- 
sultants, on  which  bond  sales  were  based,  were  grossly  inaccurate ;  and 
that  the  tramway  operations  are  barely  generating  sufficient  revenues 
to  pay  operating  expenses  and  are  clearly  insufficient  to  repay  the 
bonds  or  to  provide  a  depreciation  reserve  for  replacement  of  equip- 
ment. In  addition  the  authority,  although  a  public  agency,  does  not 
presently  come  under  the  provisions  of  the  Kalph  M.  Brown  Acts  and 
has  had  a  record  of  closing  its  meetings  and  records  to  the  public.^^ 

III.  CHARACTERISTICS  OF  PROMOTIONAL  DISTRICT  BONDS 

As  the  above  case  studies  amply  illustrate,  an  essential  feature  of 
the  "promotional  district"  is  complete  controF  by  the  developer.  The 
developer  in  effect  causes  district  bonds  to  be  authorized  and  issued 
in  order  to  finance  his  subdivision  improvements.  Leaving  aside  the 
question  of  whether  it  is  appropriate  to  employ  a  public  agency  to 
achieve  specific  and  immediate  proprietary  objectives,  it  is  possible 
to  make  some  judgments  about  this  type  of  indebtedness.  In  the  first 
place  this  type  of  district  debt  need  not  necessarily  constitute  a  finan- 
cial hazard  to  the  bond  holder  or  to  the  subsequent  purchaser  of 
subdivision  property.  If  there  is  ample  security  behind  the  district 

20  state  Division  of  Real  Estate,  "Final  Subdivision  Report  No.  23284,"  June  15,  1964. 

21  Marshall  S.  Mayer,  September  Transcript,  pp.  29-30;  87-89. 

22  General  Laws,  Act  6385   (Chapter  1040,  stats.  1945). 

23  September  Transcript,  pp.  3—19. 
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bonds  and  if  the  project  itself  demonstrates  a  reasonable  expectation 
of  success,  neither  the  bond  buyer  nor  the  property  owner  will  face 
untoward  financial  risks. 

The  source  of  financial  difficulty  in  a  promotional  district  situation 
is  that  there  is  no  disinterested  party  who  can  make  an  independent 
judgment  about  the  feasibility  of  the  project  or  the  ability  of  the 
area  to  repay  its  indebtedness.  The  developer  obviously  cannot  be 
expected  to  make  such  a  decision.  In  most  instances  the  district  also 
has  the  advice  of  a  bond  attorney  and  a  financial  consultant.  As  the 
case  studies  demonstrate,  however,  advice  from  these  sources  is  not 
always  disinterested  or  particularly  accurate.  The  fees  both  of  bond 
attorneys  and  of  financial  consultants,  are  based  on  a  percentage  of 
the  face  amount  of  the  subsequent  bond  issue.  Thus  if  no  funds  are 
issued,  there  is  no  money  to  pay  fees.^^  Under  such  circumstances,  it 
is  not  unduly  surprising  that  in  a  number  of  the  case  studies,  the 
projections  and  predictions  of  the  financial  consultant,  on  the  basis 
of  which  district  bonds  were  sold,  were  grossly  erroneous.  It  is  not 
uncommon,  moreover,  for  a  financial  consultant  to  agree  to  purchase 
district  bonds  as  part  of  his  contract  of  employment.  Characteristically 
such  a  negotiated  sale  is  made  at  a  significant  discount  to  the  financial 
consultant  so  that  the  latter  may  have  some  cushion  in  selling  the 
bonds  to  other  brokers  or  to  the  public. ^^ 

In  short,  the  difference  between  financing  promotional  projects  by 
district  bonds  and  by  conventional  financing  is  that  the  conventional 
lender  is  not  associated  with  the  project.  The  conventional  lender, 
moreover,  is  usually  well  qualified  to  evaluate  the  risks  involved  in 
lending  his  money.  In  the  case  of  promotional  districts,  however,  the 
developer  or  his  agents  make  a  single,  one-sided  decision  that  the 
project  is  feasible  and  ought  to  be  financed  with  tax-exempt  bonds. 

As  has  been  illustrated,  the  operation  of  the  bond  market  in  itself 
does  not  provide  adequate  protection  to  the  potential  buyer  of  special 
district  bonds.  High  risk  bonds  can  be,  and  are,  sold  under  the  guise 
of  conservative  tax-exempt  securities.  This  is  possible,  as  members  of 
the  state's  investment  community  have  admitted,  because  bond  under^ 
writing  is  essentially  a  merchandising  operation.  To  compound  the 
situation,  most  of  these  so-called  lower  grade  bonds,  of  both  the  general 
obligation  and  special  assessment  type,  are  sold  to  individuals  who 
are  unable  to  evaluate  the  situation  with  the  same  sophistication  as 
an  institutional  investor  might. ^^  In  this  respect  such  securities  are 
quite  similar  to  commercial  securities  which  are  issued  in  connection 
with  the  operation  and  development  of  various  business  and  com- 
mercial ventures.  The  California  Corporate  Securities  Law,  however, 
requires  the  State  Corporation  Commissioner,  for  the  protection  of 
the  investing  public,  to  determine  that  the  latter  type  of  securities 
are  issued  under  a  "fair,  just  and  equitable"  standard.^'^  There  are 

2'  See  the  remarks  of  Kenneth  I.  Jones,  Scpteviher  Transcript,  pp.  42-43. 

25  See  the  remarks  of  Frank  Allen,  ^e-ptcmher  Transcript,  pp.  68-69. 

2«  For  a  thorough  discussion  of  these  points  see  the  remarks  of  Allen  Bartlett,  As- 
sistant Vice  President,  Bank  of  America,  January  Transcript,  pp.   10-15. 

2T  Charles  E.  Rickershauser,  Jr.,  State  Corporations  Commissioner,  September  Tran- 
script, pp.  70-73. 
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no  such  safeguards  which  are  applicable  to  bonds  issued  by  promo- 
tional special  districts.^^ 

Some  mention  should  also  be  made  of  the  protection  afforded  to 
the  purchaser  of  property  in  such  a  district.  Many  promotional  dis- 
tricts arrange  bond  repayment  periods  so  that  the  full  effect  of  district 
indebtedness  will  not  be  reflected  in  the  district  tax  rate  until  after 
the  initial  period  of  subdivision  promotion  and  land  sale.  In  addition 
the  purchaser  in  most  instances  is  unaware  of  the  existence  of  a  special 
district;  of  his  inability  to  have  a  voice  in  the  management  policies 
of  the  district,  including  those  of  debt  incurrence;  and  of  the  effect 
of  district  debt  on  subsequent  district  tax  rates.  This  situation_  has 
been  obviated  to  some  extent  by  a  recent  policy  of  the  State  Division 
of  Real  Estate  of  including  relevant  information  in  regard  to  special 
districts  in  the  Subdivision  Public  Report  which  must  be  presented 
to  all  prospective  purchasers  of  subdivision  property.  Although  some 
developers  have  protested  this  policy,  it  presents  an  easy  and  reliable 
method  by  which  a  buyer  may  be  informed  of  the  conditions  and 
circumstances  which  may  have  a  significant  effect  on  the  property  he 
purchases.  The  Division  of  Real  Estate  should  be  commended  for 
adopting  such  a  policy  and  should  be  encouraged  to  expand  its  use 
to  all  situations  involving  promotional  special  districts. 

iV.  IMPACT  OF  PROMOTIONAL  DISTRICT  BONDS 
ON  OTHER  SECURITIES 

In  addition  to  their  immediate  implications  for  the  investor  and  the 
property  purchaser,  the  bonds  of  promotional  special  districts  may  have 
significant  and  deleterious  effects  on  securities  issued  by  other  public 
agencies.  The  existence  of  special  district  debt,  for  example,  adds  to 
the  overlapping  debt  of  other  agencies.  One  situation  was  described 
to  the  committee  in  which  the  bonded  debt  of  a  development-type  dis- 
trict increased  the  amount  of  overlapping  debt  within  a  school  district. 
The  result  was  that  the  school  district  was  forced  to  pay  significantly 
higher  interest  rates  on  its  general  obligation  bonds.  People  within  the 
school  district  moreover  were  described  as  ' '  not  benefitted  whatsoever 
by  the  development  project.^^  Promotional  district  indebtedness  can 
have  the  same  type  effect  on  the  overlapping  debt  of  cities  and  counties 
as  well  as  that  of  other  districts. 

Representatives  of  the  state's  financial  community  also  contend  that 
this  type  of  district  financing  can  have  a  more  subtle  and  more  far- 

28  Some    attorneys    for   land    developers    have    advanced    the    novel    argument    that   if 

district  bonds  are  used  to  finance  construction,  for  example,  of  $1  million  of 
improvements  on  a  given  tract  of  land,  the  value  of  that  property  is  automatically 
secured.  While  such  arguments  obviously  promote  the  interests  of  developers 
they  appear  to  have  no  basis  in  fact.  Established  practices  of  real  estate  evalua- 
tion unaniniouslv  affirm  that  the  market  value  of  a  piece  of  property  is  only 
that  price  for  which  it  might  be  sold.  Thus  improvements  added  to  basically 
undesirable  or  unmarketable  property  v.'ould  not  increase  the  price  for  which 
it  might  be  sold.  For  a  further  discussion  on  this  point,  see  the  exchange  between 
Assemblyman  Houston  Flournoy  and  Kenneth  I.  Jones,  Sei)tembe7-  Transcript, 
pp  43-48.  For  a  representative  discussion  of  the  basic  real  estate  evaluation 
theory  see,  F.  M.  Babcock,  The  Valuation  of  Real  Estate,  McGraw  Book  Com- 
pany, New  York,  1932,  pp.  7-40;  and  James  C.  Bonhright  Evaluation  of  Prop- 
erty, McGraw  Book  Company,  New  York,  1937,  pp.  10-100. 

29  Allen  Bartlett,  Jatmary  Transcript,  pp.  15-18. 
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reaching  influence  on  the  borrowing  ability  of  all  public  agencies  and 
even  that  of  the  state  itself.  The  investment  community  has  acknowl- 
edged that  post-AA^orld  War  II  demands  on  the  state  and  its  political 
subdivisions  have  required  the  investment  of  large  amounts  of  capital 
from  the  eastern  part  of  the  United  States.  The  demands  of  the  state 's 
current  and  future  growth,  moreover,  will  continue  to  require  large 
amounts  of  eastern  capital  to  finance  water  projects,  educational  facili- 
ties, rapid  transit,  and  a  host  of  other  vitally  needed  public  improve- 
ments— in  spite  of  substantial  amounts  of  capital  which  are  being  sup- 
plied by  in-state  financial  institutions.  The  willingness  of  eastern  capital 
to  move  to  California,  however,  rests  very  strongly  on  the  state's  here- 
tofore conservative  public  financing  procedures,  which  are  as  favorable 
to  investors  as  any  in  the  nation  and  more  stringent  than  those  in  the 
vast  majority  of  states.^*^  These  procedures  have  heretofore  served  to 
insure  investors  that  tax-exempt  financing  is  undertaken  only  for 
proper  purposes,  and  once  undertaken  is  assured  of  being  repaid  within 
its  terms.  As  a  result  eastern  investors  have  placed  a  larger  portion  of 
funds  in  California  securities  than  would  be  normal  under  general 
principles  of  investment  diversification.^^ 

Within  this  context  the  traditional  practice  of  eastern  lenders  has 
been  to  consider  their  investment  in  the  bonds  of  the  state  and  its  sub- 
divisions as  a  single  investment  package,  making  allowances  through 
the  yield  mechanism  for  bonds  less  adequately  secured,  but  taking  con- 
fidence in  their  overall  investment  commitment  from  the  general  record 
of  conservative  borrowing  practices  and  prompt  repayment.  Speculative 
special  district  bonds  have  been  depicted  as  a  "rotten  apple"  which 
could  undermine  the  general  confidence  of  eastern  investors  in  the 
entire  "package"  of  California  municipal  securities.  In  fact  there  is 
serious  apprehension  among  the  members  of  the  state's  financial  com- 
munity that  default  on  a  small  number  of  speculative-type  special  dis- 
trict bonds  has  signaled  the  beginning  of  erosion. 

If  these  trends  are  permitted  to  continue,  they  will  have  serious  con- 
sequences for  the  state  and  all  other  political  subdivisions.  Any  with- 
drawal of  confidence  in  California  municipals  will  mean  that  necessary 
eastern  capital  can  no  longer  be  attracted  to  California  at  current  in- 
terest rates.  Thus  the  taxpayers  of  the  state  will  face  the  dilemma  of 
curtailing  necessary  public  projects  or  of  paying  literally  millions  of 
extra  tax  dollars  in  increased  interest  costs.  To  remedy  this  situation 
the  major  financial  interests  of  the  state,  together  with  the  State  Treas- 
urer, have  strongly  endorsed  reasonable  state  controls  over  the  arbitrary 
incurrence  of  debt  by  speculative-types  of  special  districts.^- 

8«  For  a  comparison  of  the  financial  control  imposed  by  other  states  on  the  issuance 
of  municipal  securities,   see  report   of  Legislative   Counsel   on   "Financial   Super- 
vision of  Public  Agencies"  No.   1778,  January  15   and  January  30,   1964. 
^  For  a   detailed   statement   of   the   viewpoint   of   California's   investment   community, 
see    Robert    Cathcart,    representing    Investment    Bankers    Association,    California 
Group;  January  Transcript,  pp.  25-27. 
82  For   a   complete    discu.ssion    on    the   general    effect    of   this    type    of    special    district 
indebtedness    on    California    municipals,    see    the    statements    of : 
Robert  Cathcart,  January  Transcript,  pp.  25-27. 

Allen  Bartlett,  January  Transcript,  pp.   20-25  ;   letter  to  committee  dated  Jan- 
uary 29,  1964. 
Honorable  Bert  A.  Betts,  State  Treasurer,  January  Transcript,  pp.  5-6. 
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V.  IMPLICATIONS  FOR  URBAN  SPRAWL 

In  addition  to  the  direct  financial  implications  described  above,  the 
use  of  special  districts  to  encourage  subdivision  projects  may  also  in- 
volve substantial  community  costs.  From  a  community  viewpoint  the 
use  of  the  special  district  approach  to  subdivision  financing  permits 
the  development  of  marginal  land  which  would  not  otherwise  be  de- 
veloped until  it  became  economically  feasible  to  do  so.  Close-in  land 
which  may  be  more  suitable  for  subdivision  purposes  and  which  conse- 
quently carries  a  high  price,  is  bypassed  in  favor  of  less  desirable  land 
which  because  of  "credit  subsidies"  from  a  special  district  cau  be 
developed  by  the  subdivider  with  less  capital  investment.  Such  a  stand- 
ard of  land  use  encourages  the  leapfrogging  and  crazy  quilt  pattern  of 
development  associated  with  urban  sprawl  and  leaves  a  dubious  legacy 
of  uncoordinated  and  disjointed  communities.  In  most  instances,  it  also 
means  that  the  residents  of  such  areas  will  be  faced  with  increased  costs 
in  their  daily  lives  for  utility  services,  communication  facilities,  roads 
and  transportation,  and  other  adjuncts  of  urban  life."^ 

VI.  CONCLUSIONS 

Fortunately,  the  machinery  for  exercising  reasonable  review  and  con- 
trol over  speculative  special  district  bonds  already  exists.  The  Cali- 
fornia Districts  Securities  Commission  ^^  was  created  in  1931  as  a  result 
of  widespread  defaults  on  bond  payments  by  irrigation  and  water  dis- 
tricts throughout  the  state.^^  Composed  of  five  members — the  Superin- 
tendent of  Banks,  the  Director  of  Water  Resources,  the  Attorney  Gen- 
eral, and  two  public  members  with  prior  experience  in  the  management 
of  water  district  affairs  appointed  by  the  Governor — the  commission 
is  charged  with  conducting  a  disinterested  feasibility  study  of  special 
district  projects  which  will  be  financed  by  district  bonds  and  with 
approving  or  disapproving  the  bond  issue.  Bonds  approved  by  the  com- 
mission are  certified  by  the  State  Controller  and  become  legal  invest- 
ments for  banks,  trust  funds,  etc.^*^  The  commission's  review  procedures 
are  designed  to  evaluate  each  proposed  bond  issue  both  from  the  view- 
point of  the  district  and  from  that  of  the  potential  investor  in  district 
bonds.  In  practice  this  review  involves:  a  stud}^  of  the  project  plans 
and  cost  estimates  to  determine  if  it  is  in  fact  feasible;  an  analysis 
of  the  financial  condition  and  of  the  direct  and  overlapping  debt  of 
the  district ;  an  evaluation  of  the  repayment  capacity  of  the  district ; 
confirmation  of  the  valuations  of  property  which  will  provide  security 
for  the  bonds ;  a  close  review  of  the  proposed  maturity  schedule ;  provi- 
sion for  the  reserve  funds  and  other  conditions  of  the  sale  of  bonds, 

83  For  further  discussion  of  tliis  point,  see  September  Transcript,  pp.  20-25. 

8*W"ater  Code,  Sections  20000-20107. 

^  For  a  review  of  the  circumstances  surrounding  the  creation  of  the  Districts  Se- 
curities Commission  by  the  1931  Legislature,  see  California  Irrigation  and  Rec- 
lamation Financing  and  Refinancing  Commission,  "Report  to  the  Governor  of 
California,"  December  1,  1930. 

33  Water  Code,  Sections  20040-20066. 
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including  in  land  development  situations,  an  examination  of  the  de- 
veloper's plans  for  a  project  and  the  amount  of  his  own  capital  in- 
vestment in  it. 

Although  review  of  special  district  securities  by  the  Districts  Securi- 
ties Commission  is  available  on  request  to  any  district  providing  utility- 
type  services,  California  water  districts  ^"^  and  irrigation  districts  ^^ 
are  the  only  major  types  of  districts  required  by  law  to  submit  their 
securities  to  the  commission  before  issuance. ^^  In  practice  virtually  no 
other  districts  have  chosen  to  exercise  the  option  of  submitting  their 
bonds  to  the  commission  for  review.  Thus  the  development,  or  promo- 
tional, type  of  district  has  had  little  difficulty  in  avoiding  any  review 
of  its  securities. 

The  commission,  however,  has  had  considerable  experience  in  evalu- 
ating land  development  projects.  In  recent  years  California  water  dis- 
tricts have  been  used  increasingly  to  provide  water  and  sewer  services 
for  large  land  developments.  One  notable  example  is  the  Irvine  Ranch 
Water  District  which  was  formed  in  connection  with  the  development 
of  the  huge  Irvine  Ranch  in  Orange  County.  Another,  the  Moulton- 
Niguel  Water  District,  is  also  in  Orange  County.  In  fact  the  latter  dis- 
trict incurred  an  indebtedness  of  $6.7  million  at  a  time  when  its  total 
assessed  valuation  was  approximately  $600,000.  Employing  its  regular 
evaluation  procedures,  the  Districts  Securities  Commission  determined 
that  such  an  indebtedness  would  be  economically  sound  and  that  the 
proposed  project  would  be  feasible.  Accordingly,  the  Moulton-Niguel 
district  was  able  to  market  its  bonds  at  a  good  price;  investors  were 
assured  of  conservative  municipal  securities ;  and  future  homeowners 
were  protected  from  the  effects  of  arbitrarily  incurred  indebtedness.^*^ 

In  its  34  years  of  operation  the  Districts  Securities  Commission  has 
compiled  an  enviable  record — no  district  which  has  had  its  bonds  ap- 
proved b}^  the  commission  has  subsequently  defaulted  on  those  bonds. 
Commission  review  has  usually  benefited  the  district  by  increasing  the 
confidence  of  investors  in  such  bonds  and  significantly  lower  bond 
interest  rates  have  resulted  on  many  occasions.  In  a  number  of  cases 
where  the  commission  has  questioned  the  soundness  of  a  district  plan, 
it  has  worked  with  the  district  to  effect  a  modification  of  the  original 
district  program  which  might  proceed  under  more  conservative  finan- 
cial conditions.  There  has  been  no  known  instances  where  supervision 
by  the  commission  has  prevented  a  district  from  accomplishing  its 
aims  within  the  context  of  generally  conservative  iuA^estment  prin- 
ciples. Moreover,  during  the  course  of  the  committee  study,  there  has 
been  Avidespread  and  general  agreement  among  bond  attorneys,  special 
district  officials,  financial  consultants,  representatives  of  this  state's  in- 

37  Water  Code,  Sections  34000-38501. 

»"*  Water  Code,  Sections  20500-29978. 

3«  Water  Code,  Sections  20002  and  36151. 

*"  For  a  complete  discu.ssion  of  the  activities  of  the  Moulton-Niguel  Water  District  in 
addition  to  a  description  of  similar  financing  activities  undertaken  by  the  El 
Toro  and  Los  Alisos  Waaler  Districts,  see  Eugene  Bell,  Secretary-Treasurer, 
Moulton-Niguel  Water   District,   September  Transcript,  pp.    59-63  ;    91—95. 
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vestment  community,  and  concerned  state  officials,  that  any  regulation 
or  review  of  special' district  securities  which  might  be  deemed  necessary 
by  the  Legislature  should  be  performed  by  the  Districts  Securities 
Conimission.^^ 

Accordingly,  the  committee  recommends  that  a  new  chapter  be  added 
to  the  Government  Code  requiring  review  by  the  Districts  Securities 
Commission  of  the  securities  of  all  so-called  promotional  districts.  The 
standards  prescribed  by  such  legislation  should  clearly  confine  com- 
mission review  to  those  situations  in  which  the  ratio  of  proposed  indebt- 
edness to  the  value  of  the  property  and/or  improvements  securing  that 
indebtedness  is  significantly  disparate  to  warrant  a  separate  review  of  a 
proposed  bond  issue  by  a  disinterested  third  party.  Commission  review 
^liould  also  extend  to  special  asses.sment  indebtedness  incurred  under 
;ich  circumstances  as  well  as  general  obligation  bonds.  After  commis- 
sion approval  of  such  securities,  bond  certification  should  not  be  re- 
quired but  should  be  left  to  the  discretion  of  the  district  and  its  direc- 
tors. Appropriate  penalties  should  also  be  provided  for  failure  of  any 
district  to  comply  with  these  requirements. 

In  addition,  the  membership  of  the  commission  should  be  expanded 
to  include  the  State  Treasurer,  in  view  of  the  latter 's  official  interest  in 
any  circumstances  which  might  adversely  affect  bond  interest  rates  of 
tiie  State  of  California  and  its  political  subdivisions. 
Specific  legislation  should  also  be  enacted : 

To  remedy  the  deficiencies  w^hich  have  been  noted  above  in  the 
Mount  San  Jacinto  Winter  Park  Authority  Act ; 

To  prohibit  the  formation  of  new  districts  under  the  Resort 
Improvement  District  Act,  a  statute  which  w^as  promoted  by  land 
development  interests,  which  is  particularly  attractive  to  the  spec- 
ulative type  of  subdivisions,  and  which  is  filled  with  hazard  for 
subsequent  property  purchasers  and  bond  buyers ;  and  finally 

To  repeal  the  provisions  of  the  ]Muuicipal  Utility  District  Act 
which  were  enacted  by  Chapter  1345  of  the  Statutes  of  1963  at  the 
request  of  land  development  interests  and  which  presently  operate 
to  encourage  the  use  of  that  statute  by  speculative  interests. 

-  See  the  statements  of:  ^  _.  ^ 

Daniel  M.  Luevano,  Chief  Deputy  Director,  State  Department  of  Fmance,  Jan- 
nary  Transcript,  p.  3. 

Bert  A.  Betts,  State  Treasurer,  ihid.,  pp.  5-6. 

Herbert  EI.  W^enig,  Assistant  Attorney  General,  ibid.,  pp.  28-31;  September  Tran- 
script, pp.  23-25.  . 

Milton  G.  Gordon,  Administrator,  Business  and  Commerce  Agency ;  Chairman, 
State  Board  of  Investment,  January  Transcript^  pp.  33-35. 

T.  P.  Stivers,  Executive  Secretary,  Districts  Securities  Commission,  ibid.,  pp. 
36-37. 

Don  Davis,  Stone  &  Youngberg,  Municipal  Financial  Consultants,  San  Francisco, 
September  Transcript,  pp.  100-103. 

Peggy  L.  McElligott,  Wilson,  Harzfeld,  Jones  &  Morton,  Attorneys  at  Law,  San 
Mateo,  January  Transcript,  pp.  62-63. 

Eugene  Bell,  Secretary-Treasurer,  Moulton-Niguel  W^ater  District,  September 
Transcript .  pp.  61—62. 

Fritz  R.  Stradling,  Rutan  &  Tucker,  Attorneys  at  Law,  Santa  Ana,  ibid.,  pp. 
74-73. 

Charles  E.  Rici^ershauser,  State  Corporations  Commissioner,  tbid.,  pp.    il-i3. 
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1963  Legislation  Sponsored  by  Land  Development  Interests 


1963  MEASURES  TO  EXPAND  THE  USE  OF  TAX-EXEMPT  BONDS 
TO  ASSIST  LAND  DEVELOPMENT 

1.  AB  2696  (Chapter  1345,  Statutes  of  1963)— This  measure  permits 
developers  to  establish  "zones"  within  municipal  utility  districts. 
Such  a  zone  would  be  authorized  to  issue  bonds  and  to  finance  a 
wide  range  of  recreational  and  other  improvements.  The  statutory 
debt  limitation  restricting  the  bonded  indebtedness  of  the  district 
would  not  be  applicable  to  such  zones. 

2.  AB  2276  (passage  refused  by  Assembly  Municipal  and  County 
Government  Committee) — In  effect  this  measure  would  have  per- 
mitted developers  to  use  the  Municipal  Improvement  Act  of  1913 
to  finance  basic  site  preparation  costs   (i.e.,  grading,  fill,  etc.). 

3.  AB  2329  (passage  refused  by  Assembly  Municipal  and  County 
Government  Committee) — This  measure  would  have  permitted  de- 
velopers to  establish  ''zones"  within  community  services  districts. 
Such  a  developer-controlled  zone  would  possess  the  same  powers 
and  authority,  including  the  ability  to  incur  debt,  as  the  "parent" 
district. 

4.  AB  2420  (passage  refused  by  Assembly  Municipal  and  County 
Government  Committee) — This  measure  would  have  permitted  de- 
velopers to  utilize  county  water  districts  to  finance  "reclamation" 
activities  (i.e.  basic  site  preparation).  Such  projects  would  have 
been  specifically  exempted  from  statutory  provisions  requiring  them 
to  be  self -liquidating. 

5.  AB  2594  (passage  refused  by  Assembly  Municipal  and  County 
Government  Committee) — Identical  to  AB  2420. 

6.  AB  2991  (passage  refused  by  Assembly  Muneipial  and  County 
Government  Committee) — This  measure  would  haA'e  permitted  de- 
velopers to  utilize  harbor  districts  to  "reclaim"  land  and  to  pro- 
vide utility  services  to  it. 

7.  AB  2994  (land  promotion  features  deleted  by  Assembly  Municipal 
and  County  Government  Committee ;  final  measure  pocket-vetoed 
by  Governor) — Represented  by  bond  attorneys  as  a  simple  proce- 
dural revision  of  the  Resort  Improvement  District  Law,  this  meas- 
ure contained  a  new  section  granting  to  such  districts  broad  "rec- 
lamation" powers.  In  effect,  this  change  would  have  allowed  a 
developer  to  use  the  district's  bonding  authority  to  finance  virtually 
all  of  his  site  preparation  costs. 

8.  SB  867  (Chapter  1763,  Stats.  1963)— As  introduced,  this  measure 
would  have  permitted  developers  to  utilize  reclamation  districts  to 
finance  basic  site  improvement  work  on  all  types  of  terrain  (des- 
erts, hillside,  flatlands,  etc.).  This  provision  was  subsequently 
amended  out  of  the  legislation  by  the  Assembly  Municipal  and 
County  Government  Committee.  The  final  measure  represented  only 
technical  change. 

(29) 


30  ASSEMBLY  INTERIM   COMMITTEE  REPORT 

9.  SB  907  (passage  refused  by  Assembly  Municipal  and  County  Gov- 
ernment Committee) — In  connection  with  the  original  provisions 
of  SB  867  (above),  this  measure  would  have  permitted  a  developer 
to  use  the  Municipal  Improvement  Act  of  1913  to  finance  basic 
site  preparation  work  within  a  reclamation  district. 
10.  SB  979  (Chapter  2045,  Statutes  1963)— This  measure  specifically 
permitted  the  Sierra  Lakes  County  Water  District  in  Placer  County 
and  the  Circle  Oaks  County  Water  District  in  Napa  County — both 
of  which  were  land  development  districts  formed  exclusively  by 
developers  and  their  associates — to  levy  a  tax  on  land  only,  instead 
of  land  and  improvements  as  would  have  otherwise  been  required 
b}^  the  enabling  statute.  Bond  counsel  associated  with  these  projects 
subsequently  acknowledged  that  neither  project  would  have  been 
economically  feasible  if  the  districts  had  been  required  to  levy 
a  tax  on  both  land  and  improvements. 


APPENDIX   II 

Model  Legislation 


CALIFORNIA    LEGiSLATU  RE— 1965    REGULAR    (GENERAL)    SESSION 

ASSEMBLY  BILL  No.  364 

Introduced  by  Assemblyman  Knox 
January  18,  1965 


REFERRED  TO   COMMITTEE  ON  RULES 


An  act  to  add  Chapter  2.5  (commeyicing  with  Sectio7i  58750) 
to  Division  1  of  Title  6  of  the  Government  Code,  relating  to 
district  securities. 

The  people  of  the  State  of  California  do  enact  as  follows: 

\  1         Section  1.     Chapter  2.5  (commencing  with  Section  58750) 

!  2     is  added  to  Division  1  of  Title  6  of  the  Government  Code,  to 

3  read : 

4  Chapter  2.5.     District  Securities  Approval 

5 

6  58750.     This  chapter  may  be  cited  as  the  District  Securities 

7  Approval  Law  of  1965. 

8  58751.     This   chapter   applies   to   all   districts,    other   than 

9  school  districts,  unless  the  governing  body  of  the  district  is 

10  entirely  composed  of  members  of  a  county  board  of  super- 

11  visors  or  a  city  council. 

LEGISLATIVE  COUNSEL'S  DIGEST 
AB  .364,  as  introduced,  Knox   (Rls. ).  District  securities. 

Adds  Ch.  2.5,  Div.  1,  Title  6,  Gov.C. 

Requires  certain  districts  to  obtain  approval  of  the  California  Districts  Securities 
Commission  before  debt  obligations  may  be  issued  increasing  district  debt  obligation 
to  an  excess  of  40  percent  of  the  aggregate  value  of  the  property  to  be  acquired  or 
constructed  with  the  pi-oceeds  of  the  bonds  proposed  to  be  issued  by  the  district 
and  the  reasonable  value  of  the  land  within  the  district. 

Subjects  district  receiving  such  approval  of  the  commissioner  for  debt  obligations 
to  regulation  of  financial  aifairs  until  the  district  indebtedness  is  less  than  twice 
the  assessed  valuation  and  there  are  one  or  more  registered  voters  for  each  two  acres 
of  land  in  the  districts. 

Directs  commission  to  establish  a  fee  schedule  to  collect  funds  for  the  support  of 
commission  activities  carried  on  pursuant  to  this  chapter. 
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1  58752.     As  used  in  this  chapter,  unless  the  context  other- 

2  wise  requires : 

3  (a)   "District"  means  any  public  entity  with  a  legislative 

4  body,  other  than  a  city  or  county,  organized  under  the  laws 

5  of  California  which  has  the  power  to  incur  indebtedness  pay- 

6  able  from  property  taxes,  assessments,  or  revenue  producing 

7  facilities  constructed,  operated,  or  owned  by  the  district. 

8  (b)   "Commission"  means  the  California  Districts  Securi- 

9  ties  Commission. 

10  (c)   "Assessed  value"  means  the  monetary  amount  shown 

11  on  the  last  equalized  assessment  roll  of  the  county. 

12  (d)   "Debt  obligations"  means  bonds,  warrants,  notes,  or 

13  other  evidence  of  indebtedness,  including  obligations  incurred 

14  under  the  following  acts :  Street  Opening  Act  of  1903,  Im- 

15  provement  Act  of  1911,  Municipal  Improvement  Act  of  1913, 

16  Street  Improvement  Act  of  1913,  and  Refunding  Assessment 

17  Bond  Act  of  1935,  except : 

18  (1)   Obligations  payable  in  installments  over  a  period  of 

19  less  than  five  years. 

20  (2)   Obligations  payable  to  the  State  of  California,  to  the 

21  United  States  of  America,  or  to  any  city,  city  and  county, 

22  county,  or  public  entity. 

23  (e)   "Reasonable    value"    means    four    times    the    assessed 

24  value. 

25  •      58753.     No  district  may  issue  debt  obligations  without  first 

26  obtaining  the  approval  of  the  commission  if  the  proposed  debt 

27  obligations,  or  the  proposed  debt  obligations  together  with  any 

28  other  outstanding  debt  obligations  and  debt  obligations  author- 

29  ized  but  not  issued,  of  the  district  exceed  40  percent  of  the 

30  aggregate  value  of  the  property  to  be  acquired  or  constructed 

31  with  the  proceeds  of  the  bonds  proposed  to  be  issued  by  the 

32  district   and    the    reasonable   value    of   the   land   within   the 

33  district. 

34  58754.     The  commission  shall  render  its  decision  as  to  ap- 

35  proval  or  disapproval  under  the  same  standards  as  govern 

36  the  approval  for  certification  of  bonds  pursuant  to  Article  3 

37  (commencing  with  Section  20040)  of  Chapter  1  of  Division  10 

38  of  the  Water  Code.  The  decision  shall  be  rendered  within  60 

39  days  from  submission,  unless  the  applicant  agrees  in  writing 

40  to  an  extension  of  time. 

41  58755.     The  financial  affairs  of  a  district  receiving  approval 

42  of  the  commission  for  its  debt  obligations  shall  be  subject  to 

43  the  supervision  of  the  commission  in  the  same  manner  as  pro- 

44  vided  in  Article  5  (commencing  with  Section  20080)  of  Chap- 

45  ter  1  of  Division  10  of  the  Water  Code  for  districts  whose 

46  bonds  have  been  certified  until  such  time  as  the  indebtedness 

47  is  less  than  twice  the  assessed  valuation  of  all  land  in  the  dis- 

48  trict  and  there  are  one  or  more  registered  voters  for  each  two 

49  acres  of  land  in  the  district. 


MUNICIPAL   AND   COUNTY   GOVERNMENT  35 

1  58756.     The  California  Districts  Securities  Commission  shall 

2  establish  a  fee  schedule  which  shall  result  in  the  collection  of 

3  annual  amounts  sufficient  to  cover  the  annual  estimated  cost 

4  incurred  by  the  commission  in  performing-  its  functions  pur- 

5  suant  to  this  chapter.  The  commission  may  adjust  the  fees  as 

6  to  any  particular  district  to  meet  special  circumstances  in  rela- 

7  tion  to  that  district.  The  commission  shall  charge  and  collect 

8  fees  from  districts  and  other  local  agencies  for  whom  such 

9  services  are  performed  in  accordance  with  the  schedule.  All 

10  funds  collected  by  the  commission  shall  be  deposited  in  the 

11  General  Fund.  All  funds  for  support  of  the  commission  shall 

12  come  from  the  General  Fund. 

13  58757.     The  directors  of  any  district  who  authorize  any  act 

14  in  any  manner  not  in  compliance  with  the  requirements  of 

15  this  chapter  are  in  violation  of  Section  424  of  the  Penal  Code. 

16  In  addition  to  other  punishment  provided  by  law,  such  direc- 

17  tors  are  subject  to  a  fine  of  not  more  than  twenty-five  thousand 

18  dollars  ($25,000). 

19  Sec.  2.     This  act  is  intended  to  implement  the  recommenda- 

20  tions  of  the  Assembly  Interim  Committee  on  Municipal  and 

21  County  Government  as    set  forth  in  Volume  6,  Number  22 

22  of    the  Assembly    Interim    Committee    Reports    to    the    1965 

23  Legislature. 
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PART  II 
DISTRICT  REORGANIZATION  LAW 


FINDINGS 

1.  There  are  over  3,500  special  districts  in  California  (school  districts 
excluded),  organized  under  a  total  of  175  general  and  special  en- 
abling statutes. 

2.  These  districts  have  a  substantial  impact  both  on  the  people  residing 
in  them  and  upon  the  communities  of  which  they  are  a  part.  For 
example,  in  1962-63  their  total  revenues  exceeded  $547  million; 
their  general  purpose  expenditures  exceeded  $522  million,  and  their 
long-term  indebtedness  exceeded  $1.9  billion.  In  addition,  to  the 
extent  that  unnecessary  and  obsolete  districts  encouraged  urban 
sprawl,  they  generated  added  costs  to  the  community  for  roads, 
utilities,  community  services,  etc. 

3.  A  number  of  these  districts,  especially  those  supplying  various 
services  to  urban  areas,  were  organized  as  interim  governmental 
agencies  to  provide  needed  services  until  general  purpose  govern- 
ment might  assume  these  responsibilities. 

4.  Unfortunately,  the  existing  special  district  enabling  statutes  do  not 
provide  uniform  or  simple  methods  by  which  such  districts  may  be 
dissolved,  consolidated,  etc.,  when  it  may  be  appropriate  to  do  so. 
In  addition,  there  are  virtually  no  provisions  which  would  allow 
different  types  of  districts  to  consolidate  (e.g.  water  district  with 
a  sewer  district  or  even  two  adjacent  water  districts  which  were 
organized  under  different  statutes). 

5.  In  addition  to  preventing  adjacent  districts  from  merging  or  other- 
wise reorganizing  to  meet  community  problems,  existing  special 
district  laws  also  operate  to  perpetuate  obsolete  or  inefficient 
districts.  In  some  cases  statutory  anachronisms  have  prevented 
dissolution  of  inoperative  districts;  in  others  they  have  provided 
residents  and  taxpayers  with  no  effective  means  to  overcome  the 
reluctance  of  vested  interests  to  relinquish  favored  sinecures. 

6.  Public  awareness  of  special  districts  is  low.  The  average  citizen 
is  generally  aware  of  the  districts  in  which  he  may  live  or  of  the 
alternatives  which  may  be  available  to  him  for  securing  needed 
services. 
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CONCLUSIONS 

1.  The  majority  of  special  districts  in  California  are  functioning  well 
and  are  providing  high  levels  of  service  to  the  taxpayers  at  low 
cost.  Unfortunately,  the  ability  of  these  districts  to  adapt  to  meet 
the  pressures  of  population  growth  and  community  expansion  are 
severely  limited. 

2.  The  bewildering  maze  of  separate  and  often  conflicting  statutory 
provisions  presently  applicable  to  districts  is  a  permanent  bar  to 
any  efforts  to  adapt  district  organization  to  the  needs  of  growing 
communities.  Not  only  do  statutory  complexities  prevent  consolida- 
tion or  dissolution  of  unnecessary  or  obsolete  districts,  much  more 
important  they  also  inhibit  districts  which  are  currently  functioning 
well  from  making  any  organizational  changes  in  response  to  future 
community  needs. 

3.  A  proposed  District  Reorganization  Law  has  been  developed  to 
provide  a  uniform  method  of  effecting  organizational  change  for 
vii'tually  all  types  of  districts.  The  proposed  District  Reorganiza- 
tion Law  has  been  drafted  in  such  a  way  that  special  districts  may 
be  kept  responsive  to  the  needs  of  the  voters,  the  taxpayers  and 
the  communit}^  In  this  respect  it  represents  another  tool  by  which 
local  citizens  may  apply  home  rule  principles  to  the  complexities 
of  the  state's  growing  urban  communities. 

4.  It  is  therefore  recommended  that  the  1965  Legislature  enact  a 
District  Reorganization  Law  which  would  achieve  the  above  men- 
tioned objectives. 

5.  In  addition,  in  order  to  provide  local  citizens  and  local  governmental 
agencies  w^ith  appropriate  and  accurate  information  about  the  gov- 
ernmental organization  within  each  county  and  the  implications  of 
any  proposed  changes  in  that  organization,  it  is  recommended  that 
the  Local  Agency  Formation  Commissions  be  encouraged  to  gather 
data  and  to  make  studies  in  regard  to  the  various  governmental 
organizations  within  the  county.  It  is  recommended  further  that 
the  LAFC's  be  specifically  encouraged  to  recommend  changes  in 
governmental  organization  as  a  result  of  its  studies,  provided  that 
such  change  would  encourage  orderly'-  community  growth  and  would 
achieve  tax  savings. 
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I.  INTRODUCTION 

The  raison  d'etre  for  virtually  all  of  California's  special  district 
government  is  that  when  o-eneral  purpose  o-overnments  (cities  or  conn- 
ties)  are  unable  to  provide  necessary  services  to  an  area,  it  is  appro- 
priate for  a  specialized  agency  to  do  the  job.  This  is  particularly  true 
in  unincorporated,  urbanized  areas  where  special  districts  provide  serv- 
ices ranging  from  water,  sanitation,  fire  and  police  protection  to 
building^ospitals  and  maintaining  libraries  or  street  lights.^  Most  of 
these  special  districts  are  separate  legal  entities  with  their  own  govern- 
ing boards  and  taxing  authority. 

The  Assembly  Municipal  and  County  Government  Committee  has 
had  a  continuing  interest  in  the  operation  of  local  government  gener- 
ally and  has  sought  to  provide  new  tools  by  which  districts  and  other 
loc'al  ao-encies  could  adapt  to  the  community  pressures  and  to  the  need 
for  additional  communitv  services  generated  by  the  state's  great  surge 
in  population.  Chairman  John  T.  Knox  sponsored  successful  legisla- 
tion in  1963,  for  example,  which  established  ''local  agency  formation 
commissions"  in  each  eountv.  The  1963  law  enjoined  these  commissions 
to  review  and  approve  all  proposals  for  incorporating  cities  or  forming 
districts  or  for  annexing  territory  thereto.^  Although  the  local  agency 
formation  commissions  have  operated  with  a  significant  degree  of  suc- 
cess 3  additional  growth-related  problems  remain  which  have  particular 
releVance  for  special  districts.  These  are  new  problems,  deriving  prin- 
cipally from  the  rapid  urbanization  of  California.  In  general,  existing 
district  laws  are  inappropriate  to  solve  them.  ^ 

Relativelv  few  of  California's  special  districts  are  problem  dis- 
tricts which  place  unwarranted  and  unnecessary  burdens  on  their  tax- 
paver's-  ie  onlv  a  relative  few  are  obsolete,  overlapping,  or  poorly 
adminikere'd.  Most  districts  provide  good  services  to  their  residents 
and  are  a  vital  part  of  local  government.  Ironically,  however,  these 
latter  districts  are  now  confronted  with  their  greatest  problem  and 
challenge,  viz.,  the  principal  impact  of  the  population  growth  which 
will  double  California's  population  during  the  two  decades  between 
1960  and  1980.  The  bulk  of  this  projected  growth  will  occur  m  tiie 
metropolitan  areas,  particularly  the  unincorporated  areas  surrounding 
major  cities,  which  presently  receive  most  of  their  P^^^hc  ser^aces  from 
snecial  districts.^  To  be  adequate  to  the  demands  of  this  population 
W  special  districts  must'possess  the  tools  to  -{^pt  themsel^s  to 
changing  demands  and  to  continue  their  tradition  of  .^^^^'^-l^J,^!  ?f  ^^^f. . 

Concern  about  archaic  and  limiting  statutory  Pf  ^^^^^^^^^.^I^^^'^^^^^J 
prevent   special   districts  from   adapting  to   such   demands   Prompted 
Chairman  John  T.  Knox  to  introduce  HR  136  m  the  1963  First  Ex- 
traordinary Session  of  the  Legislature.   The  f  ^f -^-^/J-^^^ff,^;^ 
authorization  for  a  broad  committee  study  of  the  need  for  unifoim 

.-^^^TiTstricts  discussed  in  this  -Port  are  restricted  to  the  s^^^^^^^^^^^  type- 

districts.  School  districts  are  specifically  e^^l^^^^nV  1^9  63  Statutes. 

eAB  1662   (Chapter  1S08)   and  SB  ^61   (Chapter  181^  ,^^^^^     fre  discussed  in  another 

•The  operations  of  the  local  agency  formation  commis..ionb  die 

section  of  this  repoi't.  See  pp.  al-'^^^„„.    ^  Problems    Report  on  Bousing  in  Cali- 

*  Governor's  Advisory  Commission  on  Housing  irobiemsitci  ^i^tion  and  hous- 

fornia,  January  1963,  p.  1.  For  more  <ietailed  backgrouna  oi __i^^  Trends  and 

ng  trends  in   California,   see  Foley,   Smith    and  f^^^^^^'^^^^fn  Holsing  in  Cali- 
Related  Problems  in  California,"  in  Appendix  to  the  Report 
fornia,  pp.  35-220,  April,  1963. 
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procedures  for  special  district  consolidation,  dissolution,  detachments, 
annexations,  etc. 

As  a  background  for  the  committee  study,  the  Legislative  Counsel 
prepared  a  Draft  of  Working  Material  on  Dissolution,  Consolidation, 
and^  Withdrawal  (Exclusion)  of  California  District  Laws  in  December 
1963.  This  compilation  enumerated  the  wide  variety  of  different  pro- 
cedures for  effecting-  changes  in  district  organization  and  pointed  out 
the  complete  lack  of  dissolution  or  consolidation  procedures  for  a 
number  of  districts. 

In  an  effort  to  determine  what  types  of  reforms  might  be  appropri- 
ate, the  committee  held  two  major  hearings.  The  first,  on  January  16, 
1964,_  in  Los  Angeles,  explored  the  general  feasibility  of  uniform"^  dis- 
solution, consolidation,  and  detachment  procedures  for  special  dis- 
tricts.5  The  second,  on  September  16,  1964,  in  Richmond,  reviewed  the 
feasibility  of  specific  new  procedures  which  the  committee  had  devised 
after  its  initial  hearings.^  The  committee  also  conducted  a  question- 
naire survey  to  obtain  further  general  information  about  the  special 
district  operations. 

After  careful  consideration  of  the  information  presented  at  its  hear- 
ings, the  committee  determined  that  there  is  a  general  need  for  uni- 
form procedures  governing  reorganization  of  special  districts.  In 
addition,  it  decided  that  legislation  to  effect  this  goal  would  be  feasible. 
In  arriving  at  these  conclusions  the  committee  was  significantly  in- 
fluenced by  widespread  support  for  the  principle  of  a  single  district 
reorganization  statute,  in  spite  of  the  obvious  technical  difficulties  in 
drafting  it.  The  balance  of  this  report  discusses  the  committee  recom- 
mendations and  the  general  considerations  supporting  these  recom- 
mendations. 

II.  PERSPECTIVES 

The  California  codes  abound  with  enabling  statutes  authorizing  a 
seemingly  limitless  variety  of  special  districts — airport  districts,  fire 
protection  districts,  water  districts,  cemetery  districts,  irrigation  dis- 
tricts, etc.  The  fundamental  j^rinciple  under  girding  all  of  these  statutes 
is  that  when  general  purpose  governments  (cities  or  counties)  cannot 
provide  a  necessary  servdce,  it  is  appropriate  for  a  specialized  agency 
to  do  the  job. 

Today,  175  general  and  special  enabling  statutes  have  provided  the 
means  to  create  over  3.500  special  districts.  The  3,500  districts  are  found 
throughout  the  state  but  are  primarily  concentrated  in  growing  urban 
or  urbanizing  counties  with  large  areas  of  unincorporated  territory. 
There  are,  for  example,  approximately  300  special  districts  in  Los 
Angeles  County  and  over  100  special  districts  each  in  Contra  Costa, 
Fresno,  Kern,  Orange,  Riverside,  Sacramento,  San  Bernardino,  San 
Diego,  San  Joaquin,  and  Sonoma  Counties.'''  Most  of  these  districts 

5  See  Transcript  of  Hearing  on  the  Subject  of  "Uniform  Consolidation,  Dissolution 
and  Withdraicul  Procedures  for  Special  Districts,"  Los  Angeles,  California,  Jan- 
uary 16,  1964    (hereinafter  referred  to  as  January  Transcript). 

*  See  Transcript  of  Hearing  on  the  Subject  of  District  Reorganization  Act  of  1965, 
Richmond,  California,  September  16,  1964  (hereinafter  cited  as  September  Tran- 
script). 

'  State  (Tlontroller,  Anmial  Report  on  Financial  Transactions  Concerning  Special  Dis- 
tricts of  California,  fiscal  year  1962-63,  p.  3,  and  State  Controller,  Annual  Re- 
port of  Financial  Transactions  Concerning  Irrigation  Districts,  calendar  year 
1963,  p.  21. 
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provide  urban  services  to  luiiiieorporated  areas  which  are  expected  to 
experience  heavy  population  growth  in  the  next  two  decades.^ 

Collective!}',  these  special  districts  represent  big  government  in 
terms  of  the  land  area  they  serve,  the  services  they  render,  the  money 
which  thej'  collect  and  spend.  In  fiscal  1962-63,  for  example,  special 
districts  collected  more  than  $479  million  in  service  charges  and 
taxes  for  general  district  purposes.  Expenditures  by  districts  for  gen- 
eral purposes  during  the  same  period  exceeded  $522  million,  and  the 
total  long  term  special  district  debt  outstanding  at  the  end  of  fiscal 
1963  approached  $2  billion.^  Over  the  past  decade,  furthermore, 
these  levels  of  revenue  and  expenditure  have  shown  significant  annual 
increases,  principally  in  response  to  the  demands  of  growth.  Total  dis- 
trict revenues  for  general  purposes  increased  11  percent  during  fiscal 
1962,  for  example,  and  an  additional  12  percent  during  fiscal  1963.  Dis- 
trict general  purpose  expenditures  rose  by  12  percent  during  fiscal 
1962  and  by  nearly  8  percent  in  fiscal  1963.  Long-term  debt  outstanding 
at  the  end  of  fiscal  1963  had  increased  by  17  percent  over  the  amount 
of  fiscal  1962,  which,  in  turn,  had  been  a  17  percent  increase  over  the 
preceding  year.^^  Undoubtedly  special  district  expenditures  and  rev- 
enues will  continue  to  rise  as  districts  provide  more  and  better  services 
to  more  people.  At  the  same  time,  however,  taxpayers  must  have  assur- 
ances that  this  money  is  not  spent  for  inefficient  or  ineffective  agencies. 

III.  DANGERS  OF  DISTRICT  "ISOLATIONISM" 

Recently,  several  studies  have  aimed  at  evaluating  the  performances 
of  special  districts  as  governmental  agencies.  While  these  studies  have 
been  critical  of  some  aspects  of  district  government,  they  unanimously 
indicate  that  most  special  districts  are  serving  the  public  well.  For 
example,  the  Advisory  Commission  on  Intergovernmental  Relations,  a 
U.S.  commission  established  in  1959  to  study  and  to  advise  the  Presi- 
dent on  various  governmental  problems  throughout  the  nation,  con- 
cludes a  lengthy  report  on  special  districts  with  the  observation, 

"In  general,  the  public  appears  to  be  satisfied  with  services  re- 
ceived from  special  districts  and,  by  and  large,  the  districts  have 
resolved  the  problems  which  spawned  them  and  have  met  the 
demands  for  public  services  in  an  adequate  fashion.  .  .  ."^^ 

At  the  same  time,  such  studies  indicate  a  genuine  need  to  insure  that 
special  districts  will  have  the  resources  available  to  continue  their 
high  level  of  services  and  to  be  responsive  to  changing  demands  of  their 
clientele. 

Of  broad  concern  is  the  public 's  awareness  of  special  districts  and  of 
the  adequacy  of  the  services  they  provide,  A  number  of  indicators 
suggest  that  few  taxpayers  are  aware  of  the  districts  to  which  they  pay 

8  See  Governor's  Advisory  Commission  on   Housing  Problems,   op.   cit..  Appendix^  pp. 

69-121,  "Shifting  Metropolitan  Spatial  Patterns." 
» State     Controller,     Annual    Report  .  .  .    Concerning    Special    Districts,    fiscal    year 

1962—63,  pp.  xi— xiv,  and  Annual  Report  Concerning  Irrigation  Districts,  calendar 

year  1963,  pp.  5-6. 
1°  See    State    Controller,    Annual   Report  .  .  .   Concerning   Special  Districts,   for    fiscal 

years    1960-61,    1961-62,    and    1962-63,    Introductions;    and    Annual    Report  .  .  . 

Concerning  Irrigation  Districts,  calendar  years  1961,  1962,  and  1963,  introductions. 
11  Advisory    Commission    on    Intergovernmental    Relations.    Commission    Report    A-22, 

The   Prohlem    of   Special   Districts    in    American    Government,  Washington,    U.S. 

Government  Printing  Office,  May  1964,  p.  61. 
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taxes,  and  that  fewer  still  are  aware  of  the  adeqiiac}^  of  district  services 
or  limitations  thereon. 

The  Association  of  Bay  Area  Governments  (ABAG)  commissioned 
an  extensive  study  of  special  districts  in  the  San  Francisco  Bay  area, 
which  indicated  a  general  lack  of  awareness  of  district  activity.  In 
regard  to  district  elections,  for  example,  the  report  indicated : 

"...  The  election  date  varies,  depending  on  the  type  of  dis- 
trict. .  .  .  The  elections  are  seldom  given  wide  publicitj' ;  the  local 
papers  may  or  may  not  carry  the  returns.  Unless  a  controversy 
has  arisen  in  a  district,  the  voters  are  not  likely  to  be  aware  of 
the  identity  of  either  the  incumbent  directors  or  the  opposing  can- 
didates, if  any. 

"The  result  is  very  low  voter  participation.  A  sample  rcA^ealed 
a  medium  turnout  at  special  district  elections  to  be  27  percent, 
significanth'  lower  than  for  either  county  elections  (76  percent), 
or  city  elections  (45  percent). 

"Low  voter  participation,  is  however,  only  part  of  the  story 
of  limited  voter  interest  and  awareness.  District  elections  are  often 
canceled  because  there  are  no  contests,  and  the  county  board  of 
supervisors  simply  reappoints  the  unopposed  incumbents.  "^^ 

In  addition  to  the  ABAG  study  this  committee  circulated  question- 
naires to  over  2,000  autonomous  special  districts  in  an  attempt  to  get  a 
broad  picture  of  district  activity.  Data  from  the  committee  question- 
naire corroborated  the  ABAG  conclusions  about  district  elections.  Kela- 
tively  few  districts  held  regular  elections  because  district  offices  were 
often  uncontested.  Thus  either  incumbent  officers  were  reappointed,  or 
district  boards  of  directors  hand-picked  replacements.  When  elections 
were  held,  voter  turnout  was  uniformly  low. 

The  committee  questionnaire  also  indicated  that  much  district  infor- 
mation, e.g.,  population,  number  of  registered  voters,  land  area  within 
the  district,  district  financial  information,  is  not  always  readily  avail- 
able from  the  districts.  Interested  voters  and  taxpayers  might  have  to 
contact  several  sources,  including  various  county  offices,  for  informa- 
tion. In  addition,  because  districts  themselves  do  not  have  easy  access 
to  general  information  about  the  activities,  service  areas,  or  capacities 
of  adjoining  districts,  the}'  lack  the  information  necessary  to  coordinate 
their  activities. 

Public  awareness  of  districts  is  further  inhibited  by  the  county's 
role  as  tax  collector.  The  ABAG  report  concluded : 

"With  few  exceptions,  the  autonomous  special  districts  have 
their  taxes  collected  by  the  county.  The  districts  submit  a  budget 
to  the  county  government,  which  levies  the  necessary  tax  rate  to 
raise  the  amount  required.  The  county's  role  is  ministerial:  The 
board  of  supervisors  has  no  effective  power  to  review  and  adjust 
tax  requests  submitted  by  the  autonomous  districts.  Because  the 
tax  bill  comes  from  the  county,  however,  most  voters  assume  that 
the  county  is  in  some  way  finally  responsible  for  district  levies. ' '  ^^ 

"  Scott,  Stanley  and  John  Corzine,  Special  Districts  in  the  San  Francisco  Bay  Area; 

Some    Problems    and    Issues,    Institute    of    Governmental    Studies,    University    of 

California,  Berkeley,  196?.,  pp.  2-3. 
"  lUd.,  p.  4. 
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Testimony  presented  at  the  two  committee  hearings  supplied  some 
further  indications  of  the  difficulty  in  keeping  informed  of  district 
operations  and  thus  of  coordinating  them.  The  Los  Angeles  County 
Local  Agency  Formation  Commission,  for  example,  found  numerous 
special  districts  which  lacked  such  basic  information  as  the  extent  of 
district  boundaries  or  the  amount  of  district  budgets. ^^ 

These  indicators  highlight  two  major  concerns  about  special  districts. 
First,  although  the  vast  majority  of  the  state's  3,500  special  districts 
are  well  run,  there  are  a  significant  minority  which  are  relatively  un- 
supervised by  taxpayers,  or  poorly  administered  and  which  provide 
inadequate  or  excessively  costly  services.  Some  examples  derived  from 
the  committee  survey  will  be  illustrative. 

1.  One  water  district  with  an  annual  budget  of  over  $700,000 
(greater  than  the  general  expenditures  of  over  half  of  Califor- 
nia's cities)'^  has  not  had  an  election  since  its  formation  in  1941. 
Incumbent  office  holders  have  been  the  only  ones  filing  for  elec- 
tion and  have  routinely  been  reappointed  to  their  positions. 

2.  One  fire  district  reported  voter  participation  at  20  percent  in  1960 
and  10  percent  in  1962.  Since  1960  it  has  cancelled  three  elections 
for  lack  of  contest.  Another  fire  district  reported  a  4-percent  voter 
turnout  in  1964  and  three  elections  cancelled  since  1960  for  lack 
of  contest. 

3.  A  recreation  and  park  district  reported  the  following  election 
returns:  in  1960,  13,534  eligible  registered  voters  and  a  voter 
turnout  of  22,093 ;  in  1964,  18,605  eligible  registered  voters  and  a 
turnout  of  26,860.  Another  recreation  and  park  district  reported 
a  1964  election  with  14,000  eligible  registered  voters  and  a  voter 
turnout  of  29,424. 

One  explanation  for  these  seemingly  startling  variations  may 
lie  in  the  fact  that  these  district  elections  were  consolidated  Avith 
general  elections.  It  may  be  possible  that  district  boundaries  did 
not  coincide  with  general  election  precincts,  and  thus  county 
officials  found  it  difficult  to  control  participation  in  the  district 
elections.  Ironically,  in  a  number  of  these  elections,  a  large  num- 
ber of  candidates  were  running  for  office  and  an  accurate  vote 
count  was  particularly  important. 

4.  A  county  water  district  collected  $18,000  in  service  charges  in 
fiscal  1964.  In  addition  it  has  a  $1  tax  rate.  Yet  it  has  no  author- 
ized budget. 

5.  A  fire  protection  district  which  covers  one  quarter  of  a  square 
mile  contracts  with  a  neighboring  city  for  its  fire  services.  The 
district  does  not  know  its  population  and  has  had  no  election 
since  1953. 

6.  A  number  of  county  water  districts  acknowledge  that  they  ignore 
with  impunity  the  provisions  of  the  Water  Code  requiring  their 
rates  and  charges  to  be  sufficient  to  pay  operating  expenses,  to 


"Testimony  of  Gordon  Nesvig  in  Beptemher  Transcript,  p.  75. 

15  State    Controller,    Annual   Report    of  Financial    Transactions    Concerning    Cities    of 
California,  fiscal  year  1962-63,  pp.  18-25. 
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depreciate  district  equipmentj  to  pay  bond  interest,  and  to  estab- 
lish a  sinking  fund  for  repayment  of  bond  principal.^® 
7.  Another  Avater  district,  in  response  to  a  question  about  district 
elections,  indicated  that  "All  officers  have  been  appointed  .  ,  . 
and  reappointed  because  the  residents  to  date  have  insufficient 
voting  power  to  offset  the  developer's  votes. 

Much  more  important  than  the  relatively  few  inefficient  or  admin- 
istratively lax  districts  illustrated  in  the  above  examples,  is  the  situa- 
tion confronting  those  districts  which  currently  operate  well  and 
provide  good,  low  cost  services  to  the  public.  In  regard  to  this  latter 
situation,  the  committee  studies  of  district  operations  together  with 
other  data  and  research,  all  indicate  a  combination  of  circumstances 
which  inhibit  a  district's  ability  to  view  itself  as  part  of  a  community 
in  flux.  Most  districts,  for  example,  give  little  attention  to  evaluating 
their  place  in  the  overall  governmental  framework  of  their  commu- 
nity. Few  have  developed  any  "master  plans"  for  their  service  areas 
or  have  sought  to  coordinate  their  activities  with  those  of  various 
neighboring  districts. 

Some  studies  have  indicated  that  groups  associated  with  district 
activities  tend  to  perpetuate  an  attitude  of  district  isolationism.  The 
Advisory  Commission  on  Intergovernmental  Relations  identifies  two 
such  groups — as  a  result  of  its  study  of  districts — the  ' '  functional  pro- 
fessional" and  the  economic  groups  which  sell  services  and  material 
to  the  district.  The  "functional  professionals"  are  persons  with  pro- 
fessional training  for  a  particular  type  of  service,  such  as  sanitary 
engineering  or  recreation.  By  operating  in  a  special  district  rather 
than  in  a  general  purpose  government,  these  persons  can  free  the  pro- 
gram in  which  they  are  interested  from  budgetary  competition  with 
other  governmental  programs  and  from  supervision  by  administrators 
lacking  similar  dedication  to  a  single  program.  Under  a  special  district 
government,  they  can  develop  a  high  level  of  services  in  their  particu- 
lar area  with  a  large  degree  of  political  and  financial  autonomy.  The 
commission  concludes : 

"The  influence  of  the  functional  professional  (specialist  in  a 
particular  service)  probably  is  present  in  most  programs  where  all 
three  levels  of  government  have  a  responsibility  for  the  service 
involved  .  .  .  the  special  district  device  permits  the  functional 
professional  to  bypass  the  normal  governmental  processes  of  at 
least  one,  if  not  two  or  three,  levels  of  government.^'^ 

Of  the  second  group — those  who  sell  materials  or  services  to  districts 
— the  commission  concludes : 

"The  second  type  of  special  interest  group  influencing  the 
use  of  special  districts  consists  of  various  individuals  and  enter- 
prises which  stand  to  benefit  economically  not  only  from  creation 
of  a  special  district  but  from  its  perpetuation.  This  group  includes 
attorneys,  bond  counsels,  equipment  makers,  engineers,  public  ac- 
countants, and  others."  ^* 


"Water  Code,  Sec.  31007. 

"  Advisory  Commission  on  Intergovernmental  Relations,  op.  cit.,  p.  74, 
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Few  persons  have  the  opportunity  or  the  capacity  to  become  knowl- 
edgeable about  the  many,  predominantly  technical,  services  provided 
by  special  districts  or  to  take  any  active  part  in  district  politics.  Left 
to  themselves,  the  governing  boards  of  single-purpose  special  districts 
tend  to  identify  with  clients  who  are  especially  interested  in  the  par- 
ticular services  which  the  district  provides  and  with  various  groups 
which  benefit  from  district  operations.  The  result  is  a  tendency  for 
district  activities  to  be  carried  out  in  a  manner  which  promotes  these 
particular  interests  rather  than  the  interests  of  the  community  as  a 
whole.  Because  the  special  district  rarely  has  to  confront  the  entire 
community,  it  does  not  see  itself  in  relationship  to  the  entire  com- 
munity of  which  it  is  a  part.  Instead,  it  tends  to  view  clientele  with 
which  it  has  frequent  contact  as  its  ' '  community ' '  and  directs  its  serv- 
ices toward  them. 

This  is  not  to  say  that  districts  behaving  in  this  way  are  providing 
inadequate  or  unsatisfactory  services.  On  the  contrary,  a  special  district 
dominated  by  professional  interests  and  with  a  firm  source  of  revenue 
may  provide  excellent  and  very  elaborate  services.  But,  in  so  doing, 
it  may  prevent  the  development  of  other  services  which  must  rely  on 
the  same  source  of  revenue.  In  short  the  special  district  device  tends 
to  prevent  competing  claims  for  tax  revenue  from  being  considered 
together  and  weighed  against  one  another.  Winston  Crouch,  in  his 
study  of  the  Los  Angeles  Metropolitan  area,  alludes  to  this  type  of 
situation. 

*'A  mechanism  is  lacking  to  evaluate  the  various  claims  upon  the 
property  tax  and  to  apportion  the  resources  among  the  several 
units  of  government.  A  governing  board  of  a  general-purpose 
government,  such  as  a  city  or  county,  is  able  to  allocate  its  revenue 
among  competing  claimants  by  means  of  the  annual  budget.  When 
several  governments  compete  for  the  same  source  of  revenue,  how- 
ever, the  responsibility  to  allocate  rests  with  the  voters  and  they 
have  only  a  very  crude  method  available  to  express  their  choice. 

The  number  of  special  districts  existing  in  the  metropolitan  area 
tends  to  add  to  the  difficulties  of  the  voter  in  expressing  his  will 
upon  public  policies.  He  is  often  less  aware  of  special  districts 
than  of  general-function  governments,  and  is  less  clear  about  the 
channels  by  which  he  may  transmit  complaints  or  register  a  choice 
on  district  policies. ^^ 

In  short,  lack  of  public  knowledge  and  the  tendency  for  districts 
to  overemphasize  their  own  functions  obviate  the  greatest  original  ad- 
vantage of  the  district — its  flexibility  as  a  governmental  device  for 
providing  a  variety  of  solutions  to  local  problems  at  a  low  tax  cost. 

Since  a  general  increase  in  public  awareness  of  and  concern  for 
special  district  government  would  be  most  unlikely,  some  alternative 
method  should  be  found  to  insure  that  district  activities  keep  pace  with 
the  changing  communities  they  serve.  In  this  regard  it  is  wholly  pref- 
erable to  place  new  and  current  responsibilities  on  existing  local  gov- 

^3  Crouch,  Winston  W.,  and  Beatrice  Dinerman,  Southern  California  Metropolis,  443 
pp.,  University  of  California  Press,  Berkeley  and  Los  Angeles,  1963,  pp.  395-6. 
(Winston  W.  Crouch  is  Professor  of  Political  Science  at  the  University  of  Cali- 
fornia, Los  Angeles.  Beatrice  Dinerman,  coauthor  of  the  study,  is  Project  Di- 
rector of  the  Welfare  Planning  Council  in  Los  Angeles). 


48  ASSEMBLY  INTERIM   COMMITTEE  REPORT 

ernments,  rather  than  to  wait  until  circumstances  force  some  tj^pe  of 
state  action.  Thus  an  appropriate  local  agency,  such  as  the  local  agency 
formation  commission,  could  well  be  delegated  the  authority  to  take 
an  overview  of  governmental  agencies  within  each  county  and  to  sug- 
gest appropriate  changes. 

A  statutory  procedure  which  would  permit  a  relatively  small  number 
of  interested  district  electors — or  even  other  agencies  of  local  govern- 
ment— to  initiate  action  for  effecting  needed  changes  in  district  organi- 
zation would  considerably  revive  the  element  of  district  flexibility, 
which  today's  operating  exigencies  have  caused  to  atrophy.  Such  a  pro- 
cedure, however,  should  reserve  the  final  decision  to  the  voters  and 
taxpayers  involved.  In  addition  it  should  provide  adequate  safeguards 
to  protect  districts  against  harrassment  or  arbitrarj^  proposals.  The  ade- 
quacy of  existing  statutory  provisions  to  these  goals  is  a  separate,  and 
collateral,  question.  It  is  discussed  briefly  in  the  following  section. 

iV.  NEED  FOR  A  UNIFORM  REORGANIZATION  STATUTE 

Perhaps  the  most  significant  barrier  to  district  flexibility  is  a  pro- 
cedural one.  Statutory  provisions  governing  the  conditions  for  altering 
special  districts  are  narrow  in  application  and  cumbersome  in  opera- 
tion. Legislative  Counsel's  compilation  of  the  array  of  separate  provi- 
sions for  district  consolidation,  dissolution,  or  withdrawal  is  self- 
illustrative.  There  are  over  50  different  types  of  general  law  statutes 
and  well  over  100  so-called  "special  act"  statutes  (i.e.  special  acts  of 
the  Legislature  creating  specific  agencies).  These  enabling  statutes  pro- 
vide no  uniform  or  simple  methods  for  effecting  changes  in  special  dis- 
tricts. Provisions  for  any  type  of  district  alteration  vary  from  act  to 
act.  The  percentage  of  voters  or  landowners  which  must  petition  for 
change,  the  governing  body  which  must  handle  the  petitions,  the  means 
for  disposing  of  district  property  etc.,  vary  markedly.  Moreover  it  is 
virtually  impossible  for  districts  organized  under  different  enabling 
statutes  to  consolidate,  even  if  they  are  engaged  in  providing  similar 
services.  There  is  no  way,  for  example,  in  which  a  county  water  dis- 
trict might  consolidate  with  a  California  water  district  or  a  community 
services  district.-^ 

Yet,  as  has  been  pointed  out,  population  pressures  will  be  heaviest 
on  special  districts  and  will  bring  with  them  a  concurrent  need  for 
more  flexibility  in  district  organization.  Demographic  forecasts  indi- 
cate that  California's  population  will  double  itself  during  the  decades 
1960-1980,  reaching  nearly  29  million  persons  by  the  end  of  that 
period.  Ninety  percent  of  these  people  will  live  in  metropolitan  areas. 
In  turn,  most  of  this  metropolitan  growth  will  take  place  outside  of  the 
central  cities,  following  a  trend  established  during  the  1950-1960 
decade,  during  which  some  61  percent  of  all  new  homes  were  built  in 
the  metropolitan  suburbs.-^  Today's  special  districts  will  be  called 
upon  to  serve  this  population  flood,  but  the  problem  of  providing  serv- 
ice may  well  raise  collateral  questions  about  the  adequacy  of  a  district. 
As  population  fills  in  the  surburban  areas,  for  example,  the  service 

20  Legislaive  Counsel,  Tentative  Draft  of  Working  Materials  on  Dissolution,  Consoli- 

dation, and  Withdrawal  (Exclusion)  of  California  District  Laws,  December  19fi?.. 

21  Governor's  Advisory  Commission   on   Housing  Problems,   op.   cit.:   Appendix,  p.    58, 

section  on  "The  Market  for  New  Housing:  Kecent  Trends." 
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areas  of  similar  districts  may  approach  one  another.  Land  which  may 
formerly  have  separated  two  water  districts  will  be  subdivided.  Then 
the  question  will  arise  of  the  best  way  to  provide  water  to  the  entire 
area  ...  by  the  two  existing-  districts,  by  creating  a  third  district  or 
by  consolidating  everything  into  one  district.  Because  of  the  difficulty 
of  consolidation  under  present  law,  or  the  impossibility  of  such  a  move 
if  tlie  districts  are  not  identical  types,  the  full  range  of  alternatives 
cannot  be  explored.  Instead,  the  inflexible  provisions  of  existing  dis- 
trict law  may,  by  default,  limit  the  taxpayers '  choice  to  an  admittedly 
inferior  one. 

Although  such  rigidity  may  protect  the  limited  interests  of  a  few 
districts  who  seek  only  their  own  self  preservation,  it  has  unwholesome 
implications  for  traditional  goals  of  local  home  rule.  If  an  inflexible 
local  government  structure  prevents,  or  prolongs  indefinitely,  the  solu- 
tion of  important  problems  in  local  areas,  especiallj^  in  metropolitan 
areas,  the  state  is  constrained  to  superimpose  other  organizational 
structures  which  will  bypass  local  agencies.  Experience  indicates  that 
this  method  will  be  employed  more  frequently  as  citizens  and  commu- 
nities are  frustrated  in  attempts  to  bring  about  needed  changes  through 
the  adaption  of  local  institutions.  Thus  the  districts  themselves  have  a 
vested  interest  in  laws  which  permit  greater  flexibility  in  reorganiza- 
tion. 

Significantly,  the  committee  hearings  revealed  broad  support  among 
representatives  of  special  districts  for  the  principle  of  a  uniform  re- 
organization statute.^^  Although  conceding  that  drafting  such  a  meas- 
ure would  involve  a  major  technical  effort,  they  agreed  tha.t  it  would 
constitute  a  new  and  valuable  tool  for  local  government. 

22  Witnesses  who  indicated  support  for  the  general  concept  of  district  reorganization 
act  in  whole  or  in  part  include : 

Mr.  Robert  Angle,  Goleta  Sanitary  District,  September  Transcript,  pp.  45-48. 
Mr.   Frederick   Bold,    attorney,    Carson,    Collins,    Gordon,   and    Bold,    September 

Transcript,  pp.  40-43. 
Mr.    James    Carl,    Department    of    Water    Resources,    January    Transcript,   pp. 

52-56. 
Mr.   Charles  A.   DeTurk,   Director,   Department  of  Parks  and  Recreation,  Jan- 
uary Transcript,  pp.  134—136. 
Mrs.    William    Gerhardt,    League    of   Women    Voters,    January    Transcript,   pp. 

27-34. 
Mr.    Jerome    Gilbert,    Chairman,    County   Water   District    Section    of   Irrigation 

Districts  Association,  September  Transcript,  pp.  55-58. 
Mrs.  Kurt  Huth,  League  of  Women  Voters,  September  Transcript,  pp.  20-22. 
Mr.    Sherrill    Luke,    Secretary    for    Urban    Affairs,    Governor's    Office,    January 

Transcript,  pp.  3—8. 
Mr.    William    D.    McCoy,    Legislative   Advocate    for    the    City    of    Los    Angeles, 

Statement,  January  Transci'ipt,  pp.  137-139. 
Mr.  James  T.   McCutcheon,  California  Taxpayers'  Association,   statement,  Jan- 

%iary  Transcript,  pp.  8S-90,  133. 
Miss   Peggy   McElligott,   Attorney,    Wilson,    Harzfeld,   Jones   and   Morton,   Jan- 
uary Transcript,  pp.   74-78,  and  September  Transcript,  pp.   23-26. 
Mr.   Jack  Merelman,   County  Supervisors  Association,  January   Transcript,  pp. 

34-51,  and  September  Transcript,  pp.  82-86. 
Mr.    Gordon    Nesvig,    Executive    Officer,    Los    Angeles    County    Local    Agency 

Formation  Commission,  September  Transcript,  pp.  74-78. 
Mr.   Robert  Small,   Executive  Officer  for  the   San   Diego   County  Local  Agency 

Formation  Commission,  September  Transcrivt.  -dd.  80-82. 
Mr.  AVilliam  Warne,    Director   of  Department  of  V^^'ater  Resources,    statement, 

January    Transcript,   pp.    52—56. 
Mr.  Jack    Wickware,    Assistant    Legal    Counsel,    League    of    California    Cities, 

September  Transcript,  pp.    18-20. 
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V.  RECOMMENDATIONS 

After  carefully  considering  the  information  gathered  during  the 
course  of  its  hearings  and  study,  the  committee  determined,  to  make 
the  following  two  recommendations  concerning  district  reorganization 
to  the  1965  Legislature. 

1.  A  district  reorganization  law  should  be  enacted  which  would 
provide  uniform  procedures  for  handling  special  district  dissolu- 
tion, consolidation,  annexation,  detachments,  etc. 

During  the  legislative  interim,  the  committee  has  drafted  a  district 
reorganization  law  which  would  provide  such  uniform  procedures. 
The  proposed  new  procedure  has  been  formulated  to  keep  districts 
responsive  to  the  needs  of  the  voters,  the  taxpayers,  and  the  commu- 
nity. Under  the  proposed  legislation,  the  power  to  initiate  a  proposal 
for  district  reorganization  would  be  given  to  district  voters,  to  a 
district  board  of  directors,  to  a  county  board  of  supervisors,  to  a  city 
council  or  to  a  local  agency  formation  commission.  The  proposal  would 
then  be  reviewed  by  the  local  agency  formation  commission,  as  are 
proposals  for  changes  in  other  governmental  agencies.  Such  review 
would  prevent  harrassment  of  districts  by  minority  groups  of  voters. 
The  final  decision  on  any  proposal  reorganization  would  be  made 
by  the  voters. 

2.  The  local  agency  formation  commissions  should  be  urged  to  in- 
ventory and  gather  data  in  regard  to  special  districts  and  other 
governmental  agencies  so  that  they  may  recommend  changes 
which  would  save  tax  dollars  and/or  reduce  costly  sprawl. 

Such  a  step  would  provide  local  citizens  and  local  governmental 
agencies  with  appropriate  and  accurate  information  about  the  general 
governmental  framework  within  which  their  agency  operates.^^  In 
addition  the  local  agency  formation  commissions  should  be  encouraged 
to  recommend  organizational  changes  which  would  achieve  significant 
tax  savings  and  promote  orderly  community  growth. 

23  In  this  connection,  Urban  Renewal  Commissioner  William  L.  Slayton  has  informed 
Chairman  Knox  that  federal  funds  would  be  available  for  such  studies  under  the 
Housing  Act  of  1964,  amendment  to  the  701  Urban  Planning  Assistance  Grant 
program.  Details  of  this  program  are  discussed  in  the  committee  report  on  the 
local  agency  formation  commissions.  See  p.  57. 
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I.  INTRODUCTION 

The  1963  Legislature  created  in  each  county  a  "local  agency  forma- 
tion commission,"  empowered  to  review  and  approve  or  disapprove 
all  proposals  to  incorporate  cities,  to  form  special  districts,  or  to  annex 
territory  to  cities  or  to  special  districts.  The  full  range  of  duties  as- 
signed to  the  new  local  agency  formation  commissions  (hereafter  re-  ■ 
ferred  to  as  LAFC's)  was  provided  by  two  separate  legislative  meas- 
ures—AB  1662  and  SB  861.^  The  Assembly  proposal  provided  for  a 
"local  agency  formation  commission"  to  review  proposals  to  form 
new  special  districts  and  cities.  The  Senate  proposal  provided  for  a 
"local  agency  annexation  commission"  to  review  proposals  to  annex 
territory  to  cities  or  to  special  districts.  Provisions  in  each  measure 
stipulated  that  if  both  proposals  passed,  a  single  commission  would 
be  established  in  each  county  to  carry  on  the  functions  prescribed  m 
both  bills.^  Both  measures  did  pass  and  their  combined  provisions  went 
into  effect  September  20,  1963.^ 

Each  LAFC  has  five  locally  chosen  members.  Except  m  a  few  smaller 
counties  which  contain  fewer  than  two  incorporated  cities,*  member- 
ship is  composed  of :  two  county  representatives,  both  of  whom  must 
be  county  officers;  two  city  representatives,  selected  from  elected 
mayors  and  councilmen  by  a  selection  committee  composed  of  the 
mayors  of  each  city  within  the  county;  and  a  public  member  chosen 
by  the  initial  four  LAFC  members.  Staff  services  for  the  LAFC  are 
provided  by  the  county,  and  LAFC  expenses  are  paid  from  the  county 
general  fund. 

Although  the  LAFC  has  jurisdiction  over  the  major  problem  areas 
of  annexations,  incorporations,  and  district  formations,  its  authority 
does  not  currently  extend  to  the  more  routine,  and  usually  less  signifi- 
cant situations  which  involve  exclusion  of  territory  from  a  city,  changes 
in  county  boundaries,  or  corrections  of  city  boundaries.  Of  much  greater 
significance  however  is  the  fact  that,  although  the  LAFC  has  authority 
over  special  district  formations  and  annexations,  it  does  not  presently 
have  similar  authority  over  special  district  consolidation,  dissolution, 
detachments  or  reorganizations.^ 

Recognizing  that  some  problems  and  difficulties  might  occur  in  the 
initial  operations  of  the  formation  commissions  which  would  require 
modifications  or  additions  to  the  basic  formation  commission  law, 
Committee  Chairman  John  T.  Knox  introduced  HR  137  in  the  First 

iChs.  1808  and  1810,  Stats.  1963  (Government  Code,  Sections  54750-54771;  54775- 
54791). 

2  Stats.  1963,  Ch.  1810,  Sec.  2  ;  Ch.  1808,  Sec.  2.  ^  ,.   ., 

3  For   a   good   and  accurate   account   of   the  legislative  history  of  both   measures   to- 

gether with  an  exposition  of  the  political  forces  and  decisions  which  shaped 
their  final  form,  see  Wm.  E.  Glennon,  "Recent  Legislation :  New  Control  Over 
Municipal  Formation  and  Annexation,"  in  Santa  Clara  Lawyer,  fall  1963,  pp. 
125-135. 

*  Government  Code,  Sections  54776.1  and  54776.2. 

5  For  more  extended  summaries  of  the  local  agency  formation  commission  laws,  see 
"Local  Agency  Formation  Commission"  pamphlet  published  jointly  by  the  County 
Supervisors  Association  of  California  and  the  League  of  California  Cities  for 
use  at  institutes  held  at  Berlceley  on  December  12,  1963,  and  at  Los  Angeles  on 
Pecember  13,  1963,  51  pp.  mimeo. 
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Extraordinary  Session  of  1963.  The  resolution  authorized  a  general  in- 
terim study  of  the  operations  of  the  formation  commissions.  Pursuant 
to  this  resolution,  the  Assembly  Interim  Committee  on  Municipal  and 
County  Government  undertook  a  broad  study  of  the  LAFC's  during 
the  fall  of  1964,  by  which  time  most  of  the  LAFC's  had  had  a  full 
year  of  experience.  To  gain  as  complete  a  picture  as  possible  of 
LAFC's  operations,  the  committeie' determined  to  make  both  a  qualita- 
tive and  quantitative  evaluation  of  the  various  commissions.  Accord- 
ingly, a  questionnaire  was  sent  to  each  LAFC  requesting  detailed 
information  about  the  number  and  types  of  proceedings  which  had 
been  handled,  the  amount  of  territory  involved,  final  decisions  of  the 
commission,  etc.  In  addition,  the  committee  scheduled  three  hearings 
throughout  the  state  to  give  local  government  agencies,  citizen  groups, 
and  the  various  formation  commissions  themselves  ample  opportunity 
to  present  their  own  assessments  and  evaluations  of  LAFC  perform- 
ances, and  to  suggest  changes  which  might  permit  the  commissions  to 
function  more  effectively.  Hearings  were  held  in  San  Diego  on  Novem- 
ber 10,  1964,  and  in  San  Rafael  on  November  13,  1964.  A  third  hearing, 
scheduled  for  Fresno,  was  cancelled  because  in  spite  of  ample  notifica- 
tion to  cities,  counties,  districts  and  various  community  groups  of  the 
Central  Valley,  the  committee  could  find  no  one  seriousl}^  dissatisfied 
with  the  operations  of  the  formation  commissions,  or  willing  to  propose 
significant  changes  in  the  basic  formation  commission  statutes. 

The  balance  of  this  report  presents  a  composite  and  comparative  pic- 
ture of  the  activities  of  the  formation  commissions  by  summarizing 
the  quantitative  information  contained  in  the  committee  questionnaires. 
In  addition,  it  also  lists  a  series  of  recommendations  for  specific  changes 
in  the  formation  commission  law  which  the  committee  believes  will  help 
the  commissions  function  more  efficiently  and  effectively.  These  latter 
recommendations  are  the  product  of  careful  thought  and  analysis  by 
committee  members  after  reviewing  the  committee  hearings,  after  con- 
tinuing meetings  with  local  officials,  and  after  extended  consultation 
with  both  the  League  of  California  Cities  and  the  County  Supervisors 
Association. 

II.  LAFCS:  A  COMPOSITE  PICTURE 

In  October  1964,  the  committee  sent  to  each  LAFC  a  questionnaire 
requesting  information  about  its  operations  and  the  nature  of  the  pro- 
posals which  it  had  been  reviewing.  One  part  of  the  questionnaire  elic- 
ited comparative  workload  data  as  well  as  collateral  information  about 
related  LAFC  policies  such  as  the  types  of  conditions  that  the  various 
LAFC's  had  attached  to  conditional  approvals,  etc.  This  data  is  sum- 
marized in  Table  I.  (See  Appendix,  p.  51.) 

In  addition  to  the  data  summarized  in  Table  I,  a  number  of  situations 
were  described  which  illustrate  the  variety  of  ways  in  which  the 
LAFC's  have  responded  to  administrative  and  procedural  problems. 
The  more  significant  of  these  are  described  in  the  following  paragraphs. 
Several  incidents  indicate  the  need  for  minor  legislative  changes  to 
provide  for  uniformity  in  administrative  policies.  Others  demonstrate 
the  virtues  of  granting  the  LAFC's  broad  discretion  to  meet  the  needs 
of  specific  local  problems. 
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1.  Very  few  LAFC's  require  that  they  be  notified  of  further  actions 
which  are  taken  on  proposals  which  they  have  approved  or  approved 
conditionally.  There  is  no  statutory  requirement  that  they  do  so.  How- 
ever, several  LAFC's  request  subsequent  information  from  the  board 
of  supervisors  or  the  county  boundary  commission  to  insure  that  con- 
ditions imposed  by  the  LAFC  have  been  met.  Other  LAFC's  have  as- 
signed staff  persoiniel  to  keep  track  of  all  active  proposals.  (Committee 
recommendations  for  uniform  administrative  procedures  for  such  sit- 
uations are  discussed  in  subsequent  sections  of  this  report.) 

2.  Only  tv:o  instances  were  reported  in  which  LAFC's  reviewed  pro- 
posals affecting  land  in  two  or  more  counties.  In  one  case,  the  LAFC 
of  each  county  approved  the  proposal.*^  In  the  second  case,  the  Ventura 
County  LAFC  made  its  approval  contingent  upon  approval  by  the  Los 
Angeles  County  LAFC  but,  at  the  same  time,  expressed  its  v/illingness 
to  reconsider  the  proposal  on  the  basis  of  territory  limited  to  a  single 
county  should  the  Los  Angeles  LAFC  disapprove. 

3.  Conditions  which  the  LAFC's  attached  to  various  approvals  varied 
widely.  Minor  boundary  alterations  were  the  most  frequently  mentioned 
conditions.  These  were  usually  recpiired  in  order  to  smooth  initial 
boundary  irregularities  or  to  avoid  the  creation  of  strips  or  islands  of 
unincorporated  territory  within  the  larger  incorporated  area.  In  some 
instances  more  complicated  and  more  substantive  conditions  have  also 
been  imposed.  In  order  to  insure  that  the  one  area  would  receive  neces- 
sary services,  one  LAFC  required  that  it  annex  to  two  districts,  rather 
than  to  a  single  district  as  had  been  originally  requested.  Several 
LAFC's  have  sought  to  reduce  the  patchwork  effect  of  many  govern- 
mental units  serving  slightly  different  areas  by  requiring,  whenever 
feasible,  that  the  boundaries  of  newly  formed  districts  coincide  with 
those  of  existing  districts.  Such  a  policy  has  the  immediate  result  of 
easing  the  county's  burden  in  administering  a  multitude  of  tax  zones. 
It  has  the  added  effect  of  clarifying  the  relationship  between  voters 
and  the  districts  in  which  they  reside.  And  finally,  it  alleviates  many 
of  the  problems  which  might  otherwise  arise  if  the  area  subsequently 
annexes  to  a  neighboring  city. 

Marin  County  provided  the  most  illustrative  example  of  the  broad 
authority  which  the  LAFC's  have  to  impose  conditions  on  their  ap- 
proval. There,  the  LAFC  approved  the  formation  of  one  new  district 
only  on  the  condition  that  the  county  board  of  supervisors  would  fail 
to  create  a  county  service  area  to  serve  the  petitioning  territory. 

4.  In  some  cases  several  LAFC's  have  provided  additional  i^rotec- 
tion  beyond  that  required  by  law  to  property  owners  who  might  be 
affected  by  annexation  proceedings.  One  LAFC  has  made  it  a  general 
reciuirement  that  owners  of  property  adjacent  to  the  territory  to  be 
annexed  should  be  notified  of  commission  hearings,  in  addition  to  the 
property  owners  within  the  territory  to  be  annexed.  In  one  instance 
another  LAFC  required  mailed  notice  of  a  proposed  district  annexa- 
tion rather  than  the  usual  newspaper  notice,  because  of  the  large  num- 
ber of  nonresident  property  owners  in  the  area. 

Rather  than  cause  taxpayers  to  contend  with  many  small  annexation 
proceedings,  some  LAFC's  require  that  adjoining  annexations  be  con- 

«The   LAFC's   of   Riverside   and   Imperial   Counties   approved   the   annexation   of   the 
Salton  Sea  Water  District  to  the  Coachella  Valley  County  Water  District. 
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solidated  into  a  single  annexation.  Other  LAFC's  have  enlarged  areas 
in  j)roposed  city  annexations  to  include  homogeneous  areas  rather  than 
small  parcels  or  single  lots.  Most  important,  in  a  number  of  instances 
they  have  enlarged  the  territory  in  annexation  proposals  to  include 
residential  areas  along  with  more  desirable,  revenue  producing  com- 
mercial areas. 

A  second  part  of  the  committee  questionnaire  requested  an  itemiza- 
tion of  all  proposals  received  by  each  LAFC  from  the  time  of  its 
organization  through  September  30,  1964.  This  listing  showed  the 
type  of  proposals  (inhabited  city  annexation,  uninhabited  city  annexa- 
tion, city  incorporation,  district  annexation,  and  district  formation)  ; 
LAFC  action  on  each  proposal  (approval,  conditional  approval,  dis- 
approval, withdrawal  by  the  proponents  of  the  proposal  prior  to  a  final 
decision  by  the  LAFC,  proposals  awaiting  final  action  by  the  LAFC)  ; 
and  various  data  about  the  territory  in  the  proposal  (land  area,  popu- 
lation, and  assessed  valuation).  Collectively  this  information  provides 
a  good  composite  picture  of  the  variety  and  scope  of  LAFC  action  in 
addition  to  indicating  generally  the  way  in  which  the  LAFC's  have 
acted  to  deter  actions  which  may  have  compounded  problems  of  urban 
sprawl. 

The  most  significant  information  from  this  part  of  the  questionnaire 
is  summarized  in  Table  II.  (See  Appendix  pp.  65-69.) 

III.  LAFCS:  QUALITATIVE  EVALUATION-RECOMMENDATIONS 
FOR  LEGISLATIVE  CHANGES 

As  noted  in  the  introduction  to  this  report,  the  committee  held  several 
hearings  in  November  1964  to  secure  from  the  LAFC's,  cities,  counties, 
special  districts,  and  other  interested  parties,  some  indication  of  sub- 
stantive changes  which  might  be  advisable  in  the  LAFC  law.  Testimony 
presented  at  the  hearings  indicated  a  number  of  procedural  and  sub- 
stantive points  on  which  there  was  a  broad  consensus  for  change.  The 
committee  carefully  reviewed  all  suggestions  at  its  executive  meeting 
in  December  and  determined  to  recommend  legislation  which  would 
embody  the  significant  points  of  this  consensus.  The  committee  recom- 
mendations follow: 

1.  Chapters  6.5  and  6.6  of  Title  5,  Division  2,  Part  1  of  the  Govern- 
ment Code  should  he  combined  into  a  single  chapter. 

Together  these  two  chapters  provide  for  the  local  agency  formation 
commissions.  Combining  the  two  chapters  will  involve  no  substantive 
changes  but  will  facilitate  reading  of  the  law  and  simplify  the  process 
of  further  amending  the  law. 

2.  Clarify  the  objectives  of  the  LAFC  law  with  a  preamble  which 
would  indicate  the  following: 

The  LAFC  has  the  general  responsibility  for  judging  the  merits  of 
proposed  governmental  agencies  and  proposed  changes  in  existing  gov- 
ernmental agencies.  In  so  doing,  the  LAFC  is  expected  to  guide  govern- 
mental changes  in  a  manner  which  will  facilitate  reasonable  and  logical 
development  of  the  community  and  of  the  county,  especially  in  rapidly 
expanding  and  changing  urban  areas. 
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The  LAPC  's  should  be  explicitly  authorized,  at  their  own  discretion, 
to  make  general  studies  of  local  agencies  (i.e.  determining  proposed 
service  areas,  service  limitations,  etc.)  to  assist  it  in  making  sound 
judgments.  Especially  in  urban  counties,  LAFC's  have  expressed  a 
need  to  get  a  "total  picture"  of  the  governmental  framework  within 
which  to  make  their  decisions.  The  Sacramento  County  Local  Agency 
Formation  Commission,  for  example,  has  requested  all  special  districts 
in  the  county  to  submit  master  plans.  The  commission  feels  that  such 
data  is  critically  needed  in  order  to  provide  a  framework  for  their  deci- 
sions. Other  LAFC's  feel  that  they  need  explicit  statutory  authority 
to  allow  them  to  gather  data  relative  to  various  governmental  agencies. 
Such  data  or  any  plan  developed  from  it  should  be  available,  upon 
request,  to  all  governmental  agencies  within  the  county  or  to  interested 
individuals  or  organizations. 

To  give  an  added  impetus  to  the  LAFC's  to  gather  such  data  and 
also  to  relieve  the  county  general  fund  from  the  full  cost  of  such 
additional  activity,  LAFC's  (or  the  counties  on  behalf  of  this  LAFC) 
should  be  specifically  authorized  to  accept  grants  and  assistance  from 
federal  or  state  governments  or  private  institutions.  In  this  connection. 
Committee  Chairman  John  Knox  recently  secured  from  the  Federal 
Urban  Renewal  Administration  a  "clarification"  of  the  federal  policy 
authorized  by  Section  316  of  the  Housing  Act  of  1964.^  This  section  gen- 
erally authorizes  the  issuance  of  701  Urban  Planning  Assistance  Grants 
to  counties  for  preparing  comprehensive  county  plans.  As  a  result  of 
several  conferences  with  Chairman  Knox,  Urban  Renewal  Commissioner 
William  L.  Slayton  has  ruled  that  such  grants  may  be  given  to  counties 
(and  to  LAFC's)  to  finance  efforts  to  gather  the  type  of  data  referred 
to  above,  whenever  such  data  gathering  is  integrated  with  comprehen- 
sive county  planning.  Several  counties  have  already  expressed  interest 
in  seeking  federal  aid  for  their  LAFC's  under  this  program.  To  elim- 
inate any  impediments  to  these  efforts,  the  LAFC  statute  should  be 
amended  to  authorize  LAFC 's  and  counties  to  utilize  such  grants. 

3.  Eliminate  the  county  houndary  commission,  (Government  Code, 
Sections  58850-58861)  and  assign  its  functions,  ivhere,  applicable,  to  the 
Local  Agency  Formation  Commission  and  otherwise  to  the  county 
surveyor. 

Along  with  the  LAFC  in  each  county,  there  also  exists  a  county 
boundary  commission  normally  composed  of  the  chairman  of  the  board 
of  supervisors,  the  county  assessor,  the  county  auditor,  the  county 
surveyor,  and  the  county  planning  engineer.^  The  Boundary  Commis- 
sion Law  now  requires  that  all  proposals  which  will  involve  changes  in 
the  boundaries  of  local  agencies  within  a  county,  such  as  annexations 
to  cities  or  special  districts,  be  submitted  to  the  boundary  commission 
for  review.  Although  the  boundary  commission  is  given  broad  pov^ers 
of  review,  in  actual  practice  its  work  tends  to  be  chiefly  ministerial  with- 
out the  policy  aspects  inherent  in  the  LAFC  operations.  For  example, 
the  boundary  commission  must  consider  such  factors  as  the  certainty 
and  correctness  of  the  proposed  boundaries,  the  extent  to  which  over- 
lapping or  conflicting  boundaries  may  result  from  the  proposal,  the 

T  Letter  from  William  L,.  Slayton  to  Assemblyman  John  T.  Knox,  Nov.   24,   1964. 
s  Government  Code,  Section  58850. 
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nonconformance  of  proposed  boundaries  with  lines  of  assessment  or 
ownership,  the  creation  of  islands  or  corridors  of  unincorporated  ter- 
ritory.'^ In  studying  any  proposal  the  boundary  commission  may  hold 
public  hearings.  In  making  its  own  review  however,  the  LAFC  must 
consider  all  these  same  factors.  Thus  in  practice  there  are  two  county 
agencies  searching  similar  materials  and  possibly  holding  duplicate 
hearings. 

The  boundary  commission  can  be  safely  eliminated.  As  its  functions 
relate  to  proposals  that  are  under  the  jurisdiction  of  the  LAFC — and 
this  would  include  most  proposals — the  functions  of  the  boundary  com- 
mission should  be  assigned  to  the  county  surveyor  or  some  other  county 
officer  designated  by  the  board  of  supervisors. 

4.  All  actions  for  changes  in  governmental  organization  should  initi- 
ate upon  filing  with  the  LAFC.  (Proponents  of  annexations  to  cities, 
however,  should  de  required  to  o'btain  prior  consent  froin  the  city 
council.) 

Coupled  with  elimination  of  the  boundary  commission,  this  proposal 
would  mean  that  all  actions  for  changes  in  governmental  organization 
would  initiate  upon  filing  notice  of  intention  with  the  LAFC.  Such  a 
procedure  will  reduce  the  delay  and  confusion  which  results  from  the 
present  necessity  to  file  in  two  places  and  v/ait  for  two  reviews. 

5.  Eliminate  the  statutory  protection  periods  for  proposals  in  the  an- 
nexation laws  and  place  provisions  in  the  LAFC  laiv  which  would  pro- 
vide similar  safeguards  to  proponents  of  annexation  and  incorporation. 

The  existing  annexation  laws  contain  provisions  for  protection  periods 
which  begin  after  an  initial  filing  for  annexation  during  which  no 
other  action  involving  such  territory  may  be  filed. ^"  Proceedings  before 
the  LAFC  virtually  nullify  these  protection  periods,  which  may  end 
before  the  LAFC  has  had  its  hearing.  The  committee  recommends  that 
these  protection  periods  be  deleted  from  the  annexation  laws  and  that 
adequate  protection  periods  be  placed  in  the  LAFC  law.  Under  the 
LAFC  law,  a  protection  period  should  be  established  which  would  begin 
with  the  initial  filing  of  a  notice  of  intention  with  the  LAFC  and  to 
continue  until  the  proceedings  are  either  completed  or  abandoned.  The 
committee  also  recommends  that  a  maximum  time  period  for  completing 
annexations  be  placed  in  the  LAFC  law,  after  which  time  proceedings 
would  be  considered  abandoned  if  they  have  not  been  completed.  This 
period  should  be  long  enough  to  allow  proponents  of  a  proposal  ample 
time  to  circulate  their  petitions  after  the  LAFC  determination  has  been 
made.  This  time  period  is  especially  necessary  when  the  LAFC  imposes 
conditions  on  its  approval  which  require  further  consideration  by  the 
proponents  of  the  proposal. 

6.  Any  boundary  changes  made  hy  the  local  legislative  body  after  a 
proposal  has  teen  reviewed  ty  the  LAFC  should  he  resubmitted  to  the 
LAFC  for  certification  of  the  boundaries. 

In  some  situations  the  local  legislative  body  may  change  the  bound- 
aries in  a  proposal  after  the  LAFC  has  made  its  determination.^^  The 
committee  recommends  that  the  LAFC  law  expressly  require  that,  if 

e  Government  Code,  Sections  34303.5,  35002,  58856. 
10  Government  Code  Sections  35002,  35113,  35308. 
"Government  Code,  Sections  35121.5,  35121.6,  35313.5,  35313.6. 
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any  such  changes  are  made,  the  proposal  be  resubmitted  to  the  LAFC 
for  its  approval.  Such  a  referral  would  give  the  LAFC  a  chance  to 
check  the  certainty  of  the  new  boundaries,  a  function  now  performed 
by  the  boundary  commission.  It  would  also  guarantee  that  the  initial 
decision  of  the  LAFC  was  not  being  circumvented  by  a  later  boundary 
change. 

7.  The  LAFC  should  he  given  the  authority  to  review  withdrawals 
from  cities. 

"VYhile  the  LAFC  has  the  authority  to  review  proposals  for  the  an- 
nexation of  territory  to  cities,  it  has  no  jurisdiction  over  withdrawals  of 
territory  from  cities.  Such  proceedings  are  actually  very  rare.  Never- 
theless, the  committee  believes  that  withdrawals,  when  they  do  occur, 
should  receive  the  same  careful  attention  as  that  accorded  to  annexa- 
tions and  recommends  that  the  LAFC  be  given  authority  to  review  such 
proposals. 

8.  Existing  law  provides  that  when  a  proposal  has  been  disapproved 
by  the  LAFC,  new  proposals  involving  the  "same  or  substantially  the 
same  territory"  maj^  not  be  filed  for  a  year  after  LAFC  action.  This 
requirement  shoidd  he  changed  to  allow  the  filing  of  proposals  involving 
"any  of  the  same  territory"  with  the  consent  of  the  LAFC  for  the 
same  one-year  period. 

In  the  case  of  all  annexations,  special  district  formations,  and  city 
incorporations,  once  a  proposal  has  been  disapproved  by  the  LAFC,  no 
new  proposal  "composed  of  the  same  or  substantially  the  same  terri- 
tory" may  be  filed  with  the  commission  for  at  least  one  year  after  the 
date  of  disapproval.^^  The  phrase  "substantially  the  same  territory" 
has  introduced  some  confusion  into  LAFC  operations  because  little 
guidance  is  given  to  the  LAFC  for  determining  what  constitutes  "sub- 
stantially the  same  territory."  In  Marin  County,  for  example,  after  an 
initial  annexation  had  been  rejected  by  the  LAFC  a  subsequent  pro- 
posal was  filed  including  part  of  the  area  which  had  been  in  the  rejected 
proposal.  The  LAFC  felt  that  this  was  not  "substantially  the  same  ter- 
ritory" involved. ^^  The  committee  feels  that  the  various  LAFC's 
should  be  the  best  judges  of  proposals  presented  to  them  and  thus 
recommends  that  they  be  granted  full  discretion  for  deciding  situations 
such  as  that  in  Marin  County. 

9.  Memhership  rides  of  the  LAFC  shoidd  he  revised  to  permit  greater 
use  of  the  alternate  memhers  and  to  restrict  county  memhership  to 
supervisors. 

The  present  LAFC  law  provides  that  an  alternate  city  representa- 
tive sit  with  the  commission  only  when  the  LAFC  is  considering  a  pro- 
posal for  the  annexation  of  territory  to  a  city  of  which  one  of  the 
regular  commission  members  is  an  officer.^^  If  a  city  member  is  absent 
for  any  other  reason,  the  alternate  member  may  not  sit  and  the  com- 
mission will  have  fewer  than  five  members.  In  order  to  have  a  full 
commission  acting  on  proposals  as  often  as  possible,  the  committee 

12  Government  Code,  Sections  54767  and  54789. 

13  See  testimony  of  Jolm  Barrows  in  Transcript  of  Hearing,  San  Rafael,  November  13, 

1964,  pp.  6-7. 
"Government  Code,  Section  54759. 
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recommends  that  the  citj'-  alternate  be  permitted  to  take  the  place  of  the 
city  member  whenever  the  latter  is  absent  or  may  disqualify  himself. 
In  addition,  provisions  should  be  made  for  an  alternate  county  rep- 
resentative to  take  the  place  of  a  county  member  who  is  absent  or 
disqualifies  himself  for  good  cause.  The  latter  case  may  not  occur 
frequently,  but  it  is  possible  that  a  supervisor  may  feel  that  he  has 
interests  in  a  particular  situation  which  would  prevent  him  from  mak- 
ing the  imbiased  judgments  which  the  LAFC  requires.  At  the  same 
time,  it  is  recommended  that  county  representation  on  the  LAFC  be 
restricted  to  county  supervisors  rather  than  to  "county  officers."  This 
means  that  the  commission  will  be  composed  entirely  of  locally  elected 
officers  with  the  exception  of  the  public  representative  chosen  by  the 
other  four  members.  With  the  exception  of  two  counties,  all  county 
members  on  the  various  LAFC's  have  been  supervisors;  thus  this 
change  in  law  will  largely  solidify  an  existing  practice. 

10.  The  committee  further  recommends  that  the  loard  of  super- 
visors he  allowed  to  authorize  per  diem  for  citij  members  and  the  public 
member. 

This  would  apply  particularly  to  those  city  and  public  members  who 
may  be  required  to  take  time  from  other  jobs  and  travel  long  distances 
to  attend  LAFC  meetings.  The  present  law  permits  commission  mem- 
bers to  be  reimbursed  for  their  reasonable  and  necessary  expenses 
incurred  in  attending  meetings  and  in  performing  the  duties  of  their 
offices.^^  Provision  of  per  diem  payments  would  standardize  and  sim- 
plify reimbursement  for  these  expenditures.  County  supervisors  may 
be  considered  salaried  and  serve  with  the  LAFC  as  part  of  their  regular 
duties. 

11.  The  city  selection  committee  should  meet  at  the  call  of  the  LAFC 
chairman  or  upon  request  of  the  city  councils  of  60  percent  of  the  cities. 

Present  law  requires  the  city  selection  committee  of  each  county  to 
meet  on  the  second  Monday  in  May  of  each  year  that  it  is  necessary  to 
make  succeeding  appointments  to  the  LAFC.^^  More  flexibility  would 
be  provided  if  the  city  selection  committee  were  to  meet  at  the  call  of 
the  LAFC  chairman  or  upon  request  of  the  city  councils  of  60  percent 
of  the  cities.  This  would  enable  the  committee  to  fill  vacancies  as  they 
arise. 

15  Government  Code,  Sections  54769,  54771,  54791. 
M  Government  Code,  Sections  54755  and  54778. 
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TABLE 


County 

How  often  does  LAFC  meet? 

Number  of  meetings 

held  since  LAFC 

was  organized 

Average  number  of 

proposals  considered 

of  each  meeting 

ALAMEDA 

2nd  and  4th  Thursdays  of  each  month 
and  special  meetings 

11 

4 

ALPINE 

When  there  is  business 

1 

0 

ANL\DOR 

When  necessary                                                              4 

1 

BUTTE 

Once  a  month 

12 

3 

CALAVERAS 

On  call  of  executive  officer  as  required 

6 

1 

COLUSA 

When    called   by    Executive   Officer   or 
Chairman 

4 

3 

CONTRA  COSTA 

January  to  June  1964,  twice  monthly; 
July  to  present,  once  each  month 

16 

6 

DEL  NORTE 

Once  a  month — as  necessary 

10 

0 

(only  had  1  proposal 

to  study) 

EL  DORADO 

Committee  request  unanswered 

FRESNO 

Twice  each  month 

21 

2 

GLENN 

When  petitions  are  presented 

9 

lor  2 

HUMBOLDT 

Committee  request  unanswered 

IMPERIAL 

Average  of  once  a  month 

10 

1 

INYO 

No  scheduled  meetings 

2 

0 

KERN 

2nd  and  4th  Tuesdays  each  month 

18 

1 

KINGS 

1st  and  3rd  Wednesdays  of  each  month 
if  LAFC  matter  is  pending 

7 

1 

LAKE 

Regular   meetings   once   a   month   and 
called  meetings  when  necessary 

22 

2 

LASSEN      ■ 

When  business  requires 

1 

0 

LOS  ANGELES 

2nd  and  4th  Wednesdays  of  each  month 

22 

17 

MADERA 

Once  a  month 

10 

1 

MARIN 

Twice  monthly 

19 

3 

MARIPOSA 

Twice  a  year  unless  more  are  necessary 

2 

0 

MENDOCINO 

1st  Monday  of  each  month 

9 

1 

MERCED 

Monthly,  or  at  call  of  chairman 

8 

2 

MODOC 

As  need  arises 

0 

0 

MONO 

Committee  request  unanswered 

MONTEREY 

2nd  and  4th  Wednesdays  of  month  if 
there  is  business  to  be  transacted 

9 

3 
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MEETINGS  OF  THE  LAFCs-Continued 

TABLE    I— Continued 


County 

How  often  does  LAFC  meet? 

Number  of  meetings 

held  since  LAFC 

was  organized 

Average  number  of 

proposals  considered 

of  each  meeting 

NAPA 

2nd  Wednesday  each  month 

12 

4-5 

NEVADA 

2nd  Monday  each  month 

11 

Less  than  1 

ORANGE 

Once  a  month 

10 

27 

PLACER 

Monthly 

10 

3 

PLUMAS 

When  called  upon 

7 

1 

RIVERSIDE 

Once  a  month 

8 

9 

SACRAMENTO 

1st  Monday  of  each  month  and  special 
meetings 

15 

3 

SAN  BENITO 

Monthly,  or  at  call  of  executive  oflScer 

12 

1 

SAN  BERNARDINO 

Every  other  week 

18 

9 

SAN  JOAQUIN 

Monthly— 3rd  Friday 

10 

2  to  hear  and  2  to  set 

SAN  LUIS  OBISPO 

1st  Thursday  of  each  month 

10 

1 

SAN  MATEO 

3rd  Thursday  of  each  month 

12 

5 

SANTA  BARBARA 

2nd  and  4th  Thursdays  of  each  month 

20 

3-^ 

SANTA  CLARA 

Once  a  month 

11 

18  (including 
continued  hearings) 
17.4  new  hearings 

SANTA  CRUZ 

3rd  Tuesday  each  month 

10 

3 

SHASTA 

Monthly  and  special  meetings 

12 

4 

SIERRA 

Committee  request  unanswered 

SISKIYOU 

Once  a  month;  special  meetings  as  nec- 
essary 

13 

1 

SOLANO 

Once  a  month 

13 

2 

SONOMA 

1st  Thursday  of  month 

13 

4 

STANISLAUS 

Once  a  month 

10 

3.4 

SUTTER 

Once  each  quarter;  special   meeting  if 
needed 

7 

Yi 

TEHAMA 

2nd  Wednesday  of  each  month 

15 

Vs 

TRINITY 

Committee  request  unanswered 

TULARE 

1st  and  3rd  Thursdays  of  each  month 

20 

3-4 

TUOLUMNE 

Upon  call  of  chairman;  at  least  once  an- 
nually on  4th  Tuesday  in  November 

8 

1 

VENTURA 

2nd  and  4th  Wednesdays 

23 

10 

YOLO 

2nd  and  4th  Tuesdays 

15 

1 

YUBA 

Once  a  month,  unless  canceled  due  to 
absence  of  proposals 

6 

1 
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Uninhabited 

city 
annexations 

Inhabited 

city 
annexations 

aty 

incorporations 

District 
annexations 

District 
formations 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

ALAMEDA  COUNTY 

9 
6 

958.4 
790.9 

1 
1 

27.0 
89.0 

8 
13 

366.4 
577.6 

1 

935.0 

Conditional  approvals 

ALPINE  COUNTY 

4 

AMADOR  COUNTY 

BUTTE  COUNTY 

16 
1 

437.0 
336.0 

11 

99.4 

1 

420.0 

Conditional  Approvals 

CALAVERAS  COUNTY 

4 

10,067.8 

2 

45,000.0 

"" 

1 
5 

1.0 
10,326.0 

COLUSA  COUNTY 

1 

961.0 

CONTRA  COSTA  COUNTY 

35 
13 

3,400.4 
3,663.7 

3 
3 

312.0 
451.0 

21 

4 

17.245.0 

384,048.8 

Conditional  Approvals 

DEL  NORTE  COUNTY 

1 

EL  DORADO  COUNTY 

Committee  request  mianswered 

FRESNO  COUNTY 

19 
2 

303.0 
135.0 

9 
3 

5,294.0 
45,642.0 

3 

1 

8,770.0 

5,000.0 

GLENN  COUNTY 

3 

29.3 

1 

946.0 

2 

2,270.0 

HUMBOLDT  COUNTY 

Committee  request  unanswered 

IMPERIAL  COUNTY 

10 

110.8 

2 

4,561.9 

INYO  COUNTY 
No  actions  filed 
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PROPOSALS  REVIEWED  BY  LAFCs-Continued 

TABLE   II— Continued 


Uninhabited 

city 
annexations 

Inhabited 

city 
annexations 

City 
incorporations 

District 
annexations 

District 
formations 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

KERN  COUNTY 

2 
1 

480.0 
10.0 

1 
1 

50.0 

8 

18,659.5 

1 

460,800.0 

Conditional  Approvals 

1 

7.0 

KINGS  COUNTY 

3 

36.5 

2 

398.7 

LAKE  COUNTY 

1 

4.2 

2 

45.0 

3 

325,202.0 

1 

230 

1 

1 

94.0 

LASSEN  COUNTY 
No  actions  filed 

LOS  ANGELES  COUNTY 

80 
15 
3 

1 

4,184.0 

2.130.0 

11.0 

0.1 

14 

4 

1 

1 

595.0 

2,026.0 

28.0 

40.0 

40,794.0 
86.0 

Conditional  Approvals 

MADERA  COUNTY 

3 

2,651.0 

MARIN  COUNTY 

7 

363.2 

1 

642.5 

52 

3,077.0 

2 
1 

333,064.0 

820.0 

1 

259.0 

MARIPOSA  COUNTY 
No  actions  filed 

MENDOCINO  COUNTY 

6 

857.1 

1 

18,368.0 

MERCED  COUNTY 

10 
3 

384.2 
34.3 

2 

23.3 

1 

1 

170.0 

640.0 

MODOC  COUNTY 
No  actions  filed 

MONO  COUNTY 
Committee  request  unanswered 

MONTEREY  COUNTY 

10 

476.5 

1 
1 

250.0 
9,600.0 

2 

1 

370.0 

300.0 

NAPA  COUNTY 

18 
1 

141.4 
2.0 

1 

867.0 

3 

4.0 



Disapprovals 
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Uninhabited 

city 
annexations 

Inhabited 

city 
annexations 

City 
incorporations 

District 
annexations 

District 
formations 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

NEVADA  COUNTY 

2 

104.8 

1 

2.0 

1 

1 

4 

1 

ORANGE  COUNTY 

34 
2 

710.4 
291.9 

8 
1 
1 

1 

719.4 
156.0 
24.3 

600.0 

201 
1 

413.0 

41,156.0 

PLACER  COUNTY 

4 

1,469.0 

5 

1,839.7 

1 

2 

1 

9,280.0 

PLUMAS  COUNTY 

1 

RIVERSIDE  COUNTY 

18 

2,.329.5 

1 
1 

15,000.0 
1,920.0 

37 

11,673.2 

1 

2 
2 

6,400.0 

70.3 
9.4 

SACRAMENTO  COUNTY 

1 
1 

2,368.0 
11,136.0 

10 
2 

1,095.7 
404.2 

SAN  BENITO  COUNTY 

6 

63.6 

3 

15.8 

SAN  BERNARDINO  COUNTY 

38 
12 
2 

11 

28 

8,025.1 
557.2 
387.1 

4,569.6 
949.5 

68 

25 

1 

45 
47 

1 

4 

130,675.9 
9,681.5 

3 

10,880.0 

SAN  DIEGO  COUNTY 

2 
14 

44.2 
30,747.3 

726.2 

4,785.0 

133.0 

1.6 

3 

3,827.0 

SAN  JOAQUIN  COUNTY 

13 

1 

570.6 
1.6 

1 

850.0 

SAN  LUIS  OBISPO  COUNTY 

3 

2 

3.0 
10.0 

1 

1 

10.0 

1 

1,389.0 

Conditional  approvals _  _ 

1 

15 
1 

160.0 

1,198.7 
286.0 

SAN  MATEO  COUNTY 

16 
6 

543.7 
657.7 

8 

264.5 

1 

395.4 

Disapprovals 

.— 
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Uninhabited 

city 
annexations 

Inhabited 

city 
annexations 

City 
incorporations 

District 

annexations 

District 
formations 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

SANTA  BARBARA  COUNTY 

5 

123.8 

1 

2.3 

65 

1,681.2 

1 

55.0 

SANTA  CLARA  COUNTY 

156 
14 

je.sos.ij 

18 
1 

|l,887.9| 

SANTA  CRUZ  COUNTY 

1 

2.3 

1 

1.4 

14 

911.6 

1 
3 

6.0 
127.0 

1 

1 

1.2 
65.0 

SHASTA  COUNTY 

8 

2,974.0 

1 

8,800.0 

SIERRA  COUNTY 

Committee  request  unanswered 

SISKIYOU  COUNTY 

2 

412.0 

2 

168.0 

1 

37,120.0 

SOLANO  COUNTY 

7 
2 

232.8 
47.9 

2 

1,861.5 



SONOMA  COUNTY 

22 
2 
1 

24 
1 

1 

1 

842.5 

•     311.0 

532.1 

337.8 
4.7 
36.7 

1.2 

3 

337.0 

4 

2,383.1 

3 

3,917.0 





STANISLAUS  COUNTY 

1 

12.5 

1 

269.0 

5 

3,585.2 



1 

1 

149,760.0 

SUTTER  COUNTY 

1 

90.0 

127.0 

TEHAMA  COUNTY 

1 

3.0 

2 

44,520.0 

TRINITY  COUNTY 

Committee  request  unanswered 

TULARE  COUNTY 

29 

11 

Disapprovals 

"" 





.... 

.... 
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Uninhabited 

city 
annexations 

Inhabited 

city 
annexations 

City 
incorporations 

District 
annexations 

District 
formations 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

No. 

Acreage 

TUOLUMNE  COUNTY 

1 

0.1 

1 

5,680.0 

2 

276.0 

VENTURA  COUNTY 

40 
19 

1 

5 

1,325.4 
674.9 

1 

7.0 

109 

46 

2 

4 

7,290.7 
10,536.5 

4 

1 

14,542.6 

YOLO  COUNTY 

192.8 

7 

457.4 

1,026.9 

YUBA  COUNTY 

2 

436.5 

2 

17,765.0 

1         1 
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Assembly  Interim  Committee  on 

Elections  and  Reapportionment 

January  11,  1965 

Hon.  Jesse  M.  Unruh 

Speaker  of  the  Assembly,  and 
Members  of  the  Assembly : 

Dear  Sirs : 

Transmitted  herewith  is  the  report  of  the  Assembly  Interim  Com- 
mittee on  Elections  and  Reapportionment  for  1963-64. 

The  report  is  divided  into  two  parts.  Part  I  contains  a  description 
of  the  committee's  interim  studies  and  staff  activities  from  July  of 
1963  until  the  convening  of  the  present  session.  Part  II  contains  the 
full  text  of  the  major  court  decisions  bearing  on  reapportionment 
which  form  the  background  for  the  present  legislative  and  judicial 
controversy  on  this  vital  and  sensitive  issue. 

Part  I  of  the  report  contains  no  positive  recommendations  for  legis- 
lation. The  committee  looks  with  approval  on  the  development  of  the 
policy  within  the  Assembly  Rules  Committee  of  carefully  screening 
subject  matters  prior  to  making  a  definite  assignment  to  an  interim 
committee  of  any  particular  legislative  proposal.  For  the  most  part, 
those  subjects  which  were  referred  to  this  committee  were  of  three 
classes.  First,  an  assignment  to  study  a  specific  incident  or  subject 
area.  In  this  class  were  our  studies  of  vote-tabulating  devices  and 
the  Imperial  County  vote  fraud  controversy.  The  second  group  con- 
sisted of  those  bills  and  resolutions  of  the  1963  and  1964  sessions  to 
which  the  committee  gave  careful  attention  but  do  not  require  a  specific 
affirmative  or  negative  recommendation  or  comment  from  the  commit- 
tee. The  third  group  consisted  of  those  bills  and  resolutions — a  fairly 
good  number — which,  despite  the  Rules  Committee's  commendable 
screening  efforts,  should  never  have  been  dignified  with  interim  assign- 
ment at  all. 

Part  II  contains  the  complete  text  of  decisions  of  the  United  States 
federal  courts  leading  to  the  decision  in  Reynolds  v.  Sims.  The  dramatic 
and  revolutionary  doctrine  announced  in  the  Sims  case  was  of  such 
monumental  significance  to  the  California  Legislature  that  the  careful 
analysis  and  evaluation  of  that  doctrine  and  its  implications  became — 
and  remains — the  principal  task  of  this  committee. 


(3) 


The  committee  %vishes  to  take  this  opportunity  to  express  its  sincere 
appreciation  to  Robert  Moretti,  committee  consultant.  His  outstand- 
incr  personal  qualities  were  properly  recognized  last  year  when  the 
people  of  the  42nd  district  elected  him  as  their  assemblyman. 

The  committee  also  wishes  to  thank  the  58  county  clerks  of  Cali- 
fornia. This  truly  dedicated  group  of  men  and  women  are  the  unsung 
heroes  of  the  democratic  process  of  free  and  fair  elections. 

Respectfully  submitted, 

Dox  A.  Allex,  Sr..  Chairman 

George  E.  Daxielson,  Vice  Chairman  George  "W.  Mhjar 

WnxiAM  T.  Baglet  Nicholas  C.  Peteis 

Charles  J.  Con-rad  Leo  J.  Rtax 
Robert  W.  Crowx 
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PART  I 

INTERIM  STUDIES  AND  ACTIVITIES 


CHAPTER  I 

STATEWIDE  SURVEY 

The  committee,  desirous  of  developing  a  closer  and  more  aware  rela- 
tionship with  those  people  immediately  concerned  with  elections  and 
the  procedures  thereof,  directed  its  consultant  to  visit  as  many  counties 
of  this  state  as  possible.  The  objective  of  the  tour  was  to  discuss  with 
each  county  clerk  or  registrar  of  voters  new  developments,  procedures 
and  problems  in  the  area  of  elections.  The  consultant  interviewed  each 
of  these  people  extensively,  asking  what  new  legislation  is  needed,  what 
legislation,  in  their  opinions,  presently  written  into  law  needs  to  be 
amended  or  repealed,  what  implementation,  if  any,  had  been  or  was 
being  accomplished  in  the  field  of  electronic  data  processing,  what  type 
of  voting  machines  or  vote-tabulating  devices  would  best  suit  their 
needs  and  purposes.  How  were  they  coping  with  the  problems  of  voter 
registration,  was  the  necessary  amount  of  energy  being  expended  to 
see  that  as  many  people  as  possible  were  exercising  their  right  to  vote. 
What  particular  problems  did  their  county  have.  For  each  answer 
given,  the  reasons  were  sought.  The  results  of  the  interviews  were 
gathered  together,  the  most  prominently  mentioned  and  important  com- 
ments are  listed  below. 

1.  Far  and  away  the  legislative  request  considered  most  important 
and  primary  to  the  elimination  of  procedural  difficulty  is  the  de- 
velopment of  one  general  elections  code  that  would  set  up  rules 
by  which  all  types  of  elections  would  be  governed.  At  the  present 
time  there  exists  an  elections  code,  but  its  procedures  are  aug- 
mented and  superseded  by  specific  laws  included  in,  for  example, 
the  Education  Code,  the  Water  Code,  the  Health  and  Safety  Code, 
etc.  The  result  is  that  there  presently  exist  approximately  300 
different  ways  to  conduct  elections.  The  problems  inherent  in  such 
a  situation  are  obvious.  For  example  there  may  be  one  method  of 
processing  absentee  ballots  in  a  general  election,  another  method 
in  a  school  election,  and  still  another  method  for  water  elections. 
The  consolidation  of  all  these  various  laws  regarding  election 
method  and  procedure  is  the  most  ardent  wish  of  those  who  are 
most  closely  and  immediately  affected.  This  objective  was  ex- 
pressed unanimously  throughout  the  state. 

2.  Because  of  its  notoriously  transient  population,  California  has  par- 
ticularly acute  problems  with  registration.  Attempting  to  keep 
the  registration  roles  accurate  and  in  keeping  with  the  laws  of  the 
state  has  become  a  major  problem.  At  the  present  time  a  person 
must  completely  reregister  each  time  he  moves,  even  if  it  be  within 
the  same  county.  It  is  felt  that  it  would  prove  very  helpful  and 
less  expensive  if  some  method  less  involved  were  developed.  Sev- 
eral suggestions  have  been  made,  one  even  passed  into  law  and 
tried  but  none  have  provided  an  adequate  solution. 
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3.  The  receipt  and  counting  of  absentee  ballots  varies  with  different 
types  of  elections.  Recently  a  school  election  was  held  in  this  state ; 
the  outcome  was  very  close  and  the  absentee  ballot  count  was 
needed  before  the  results  could  be  known.  However,  provisions  of 
the  Education  Code  did  not  allow  counting  of  the  ballots  until  the 
seventh  day  following  the  election.  Under  the  Elections  Code, 
those  ballots  could  have  been  counted  immediately  upon  close  of 
the  polls. 

4.  Rather  than  spending  the  time  and  cost  of  gathering  the  list  of 
precinct  board  members  to  publish  in  the  newspapers,  the  clerks 
would  rather  spend  the  same  amount  of  money  publicizing  the 
election  or  printing  the  pros  and  cons  of  specific  issues  or  explain- 
ing the  propositions,  etc.  The  reason  for  this  is  that  the  list  of 
precinct  workers  is  obsolete  by  printing  time  and  there  exist  seri- 
ous doubts  as  to  the  need  or  value  of  publishing  such  lists  at  all. 

5.  There  exists  generally  a  desire  on  the  part  of  those  in  charge  of 
elections  in  the  counties  that  all  elections  be  conducted  under  the 
jurisdiction  of  the  county.  There  are  basically  two  reasons  for  this. 
In  many  cases  the  smaller  jurisdictions,  whether  they  be  cities  or 
library  districts,  do  not  have  expert  people  available  because  of  a 
lack  of  activity  in  acquaintance  with  the  field  of  elections.  Second, 
the  trend  has  been  for  the  smaller  jurisdictions  to  arrange  on  a 
contract  basis  for  the  county  to  perform  the  procedures  involved. 
When  not  actually  performing  the  procedures,  the  counties  find 
themselves  continually  acting  the  role  of  consultant.  This  proves 
to  be  a  considerable  burden.  Many  counties  feel  that  it  might  be 
well  for  all  elections  to  be  conducted  entirely  by  a  central,  expert 
office.  Many  times  the  counties  perform  only  specific  functions  of 
a  particular  election  and  yet  are  taken  to  task  when  a  mishap 
occurs  though  it  may  be  in  an  area  over  which  they  have  had  no 
control. 

6.  Notice  of  school  elections  must  be  sent  out  30  days  prior  to  the 
election.  This  has  proved  unworkable  because  by  the  day  of  elec- 
tion very  few  electors  remember  it.  In  addition,  the  notice  of  poll- 
ing place  address  is  sent  at  the  same  time;  subsequently,  those 
who  do  vote  cannot  recall  where  they  must  vote.  The  aim  is  to 
reduce  the  period  of  notice. 

7.  The  board  of  supervisors  of  each  county  is  the  body  which  ulti- 
mately places  the  date  of  local  elections.  In  this  capacity  the  board 
has  traditionally  been  able  to  determine  when  special  district  elec- 
tions could  be  consolidated  with  other  elections.  This  ability  of  the 
board  to  direct  elections  has  in  recent  years  been  amended  to  allow 
hospital  districts  to  direct  the  board  in  consolidation  of  hospital 
elections.  This  is  viewed  as  the  possible  beginning  of  a  new  prob- 
lem area  and  should  be  ceased. 

8.  The  matter  of  volunteer  deputy  registrars  has  caused  a  great  deal 
of  comment  by  the  clerks.  Since  there  exists  no  regulatory  legisla- 
tion regarding  this,  the  policy  may  well,  and  as  a  matter  of  fact, 
does  differ  from  county  to  county.  How  the  volunteer  registrar 
program  is  conducted  is  actually  determined  by  arbitrary  deci- 
sions on  the  part  of  the  clerk  himself.  For  example,  the  payment 


INTERIM   STUDIES  AXD  ACTIVITIES  11 

per  affidavit  ranges  from  nothing  to  25  cents.  The  number  of 
deputy  registrars  in  ratio  to  number  of  voters  varied  tremendouslj- 
from  one  county  to  another.  Many  of  the  clerks  woukl  like  to  see 
enactment  of  legislation  regulating  activities  and  payment  in  this 
area. 
9.  The  1963  General  Session  of  the  Legislature  enacted  a  law  requir- 
ing polling  places  to  remain  open  until  8  p.m.  in  counties  having 
a  population  of  300,000  or  more.  This  is  opposed  by  the  affected 
clerks.  The  clerks  records  in  the  1964  general  election  show  that 
at  best  the  additional  hour  added  negligibly  to  the  voter  turnout. 
In  addition  the  extra  hour  delays  counting  of  the  ballots  and  adds 
to  the  physical  burden  already  placed  on  the  polling  place  officials. 

The  foregoing  represent  the  most  prominently  mentioned  changes 
desired  by  ^the  clerks.  There  were  many  other  suggestions,  some  of 
which  will  probably  prove  very  worthy  of  examination  and  possibly 
enactment.  However,  it  is  at  this  time  the  desire  of  the  committee 
to  reflect  the  comments  of  the  county  clerks  or  registrars  of  voters  as 
a  whole. 

This  committee  would  be  remiss  if  it  did  not  pay  special  tribute  to 
the  clerks  and  registrars  for  their  outstanding  spirit  and  cooperation. 
The  committee  found  the  tour  of  its  consultant  was  welcomed  warmly 
and  appreciatively.  For  the  first  time  information,  advice  and  theory 
was  sought  from  those  most  vitally  working  in  the  field  of  elections. 
Their  response  and  interest,  and  the  possibility  of  progressive  election 
legislation  will  prove  to  more  than  justify  the  committee's  inquiry.  "We 
believe  that  with  the  type  of  people  California  has  conducting  its 
elections  we  can  be  sure  of  honest,  progressive  and  equitable  deter- 
minations for  the  people  of  California.  In  the  committee's  estimation 
the  county  clerks  of  California  should  be  complimented  for  their  work. 


CHAPTER  II 

ELECTRONIC  DATA  PROCESSING  IN 
ELECTION  DEPARTMENTS 

The  use  of  electronic  data  processing  equipment  is  growing  rapidly 
in  election  departments  throughout  the  state.  As  experience  with  this 
equipment  grows  its  value  increases  and  its  possibilities  for  elections 
work  become  more  obvious.  There  are  approximately  12  counties  pres- 
ently employing  this  type  of  equipment ;  many  other  counties  will  soon 
initiate  the  use  of  it  and  still  others  are  exploring  its  possibility.  Sys- 
tems ranging  from  basic  punched  card  to  magnetic  tape  are  in  use 
and  proving  their  practicality. 

With  this  equipment  counties  are  now  able  to  keep  on  hand  and 
extract  at  any  given  moment  much  greater  and  more  concise  informa- 
tion about  voters  and  the  particular  districts  in  which  they  live.  Meth- 
ods heretofore  employed  for  filing,  printing,  tabulating,  etc.,  are  be- 
coming obsolete  in  view  of  the  abilities  of  data-processing  equipment. 
In  addition  to  internal  procedural  advantages  there  is  apparently  a 
considerable  use  for  this  equipment  in  connection  with  several  vote- 
tabulating  devices  being  introduced  in  California. 

While  the  elections  departments  of  most  California  counties  are  not 
able  to  justify  the  cost  of  this  equipment  solely  for  their  own  use,  they 
have  been  able  to  participate  in  the  use  of  central  data-processing 
systems  which  are  used  for  many  departments  within  the  county  gov- 
ernmental structure.  Though  there  may  seem  to  be  problems  inherent  in 
this  type  of  arrangement,  a  properly  scheduled  use  of  equipment  time 
works  out  very  well. 

The  committee  reviews  the  advent  and  diversification  of  electronic 
data  processing  as  the  answer  to  increasing  the  speed  and  accuracy 
of  procedures  of  election  departments. 
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CHAPTER  III 

NEW  VOTING  MACHINES  OR  VOTE  TABULATING 
USED  IN  THE   1964  ELECTION 

Three  new  voting  or  vote-tabulating  systems  were  employed  on  a 
countywide  basis  by  five  California  counties  this  year.  The  new  sys- 
tems employed  were  the  Coleman  Electronic  Vote  Tabulating  System, 
the  Harris 'Votomatic  System  and  the  Votronics  Vote  Counter.  The 
Coleman  was  used  in  Contra  Costa  and  Orange  Counties,  the  Harris 
was  used  in  San  Joaquin  County  and  the  Votronic  was  used  in  River- 
side and  San  Diego  Counties. 

Reports  on  the  effectiveness  and  accuracy  of  this  equipment  were 
received  from  county  clerks  and  are  included  in  this  report.  In  addi- 
tion, county  district  attorneys  were  requested  to  advise  the  committee 
if  grand  jury  investigations  were  conducted  into  the  operation  of  this 
equipment  subsequent  to  the  election  as  a  result  of  voter  complaints. 
Their  replies  are  also  included  herein. 
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REPORT 

on  the  Comparative  Costs 

COLEMAN  VOTE  TALLY  SYSTEM 

OS  used  in  Contra  Costa  County 

GENERAL  ELECTION 

November  3,  1964 

Compiled  by 
W.  T.  PAASCH,  County  Clerk 

Election    and    Registration    Department 


On  August  11,  1964,  the  Board  of  Supervisors  of  Contra  Costa 
County  authorized  the  use  of  the  Coleman  Electronic  Vote  Tally 
System  in  tabulating  the  results  of  the  November  3,  1964,  general 
election. 

In  June  1964,  1,164  voting  precincts  were  used  with  an  average 
registration  of  166  voters.  Due  to  growth  of  the  county  and  the  various 
special  elections  consolidated,  we  would  have  required  1,298  voting 
precincts  with  an  average  registration  of  170  voters  for  the  November 
1964  general  election. 

With  the  use  of  the  Coleman  system  the  burdensome  task  of  hand- 
tallying  the  ballots  was  removed.  In  conforming  to  the  various  district 
boundaries  720  voting  precincts  were  established  with  an  average 
registration  of  306  voters.  Precincts  actually  varied  in  size  from  76 
to  448  voters.  State  law  allows  up  to  600  voters  per  precinct. 

Significant  savings  in  personnel,  man-hours  and  costs  were  effected 
by  use  of  the  system.  The  following  tabulation  reflects  costs  for  June 
1964  and  November  1964  with  and  without  the  Coleman  system  as 
well  as  a  projection  for  June  1966. 

The  chart  includes  only  items  affected  by  adoption  of  procedures 
for  electronic  vote  tabulation. 

From  the  reactions  of  election  board  members  to  the  removal  of 
the  need  for  the  long  hours  required  to  hand-tally  ballots,  automatic 
tallying  is  a  necessity.  When  this  can  be  accomplished  along  with 
savings  in  manpower  and  expense  it  is  apparent  we  cannot  return 
to  manual  operation. 

In  California  of  7,233,067  ballots  cast  over  1,800,000  were  counted 
by  automatic  methods.  Contra  Costa  County  led  the  state  with  a  90.3- 
percent  voter  turnout. 

With  the  experience  gained  in  this  election,  we  now  have  a  trained 
work  force  that  would  have  no  trouble  in  producing  well-coordinated 
elections. 

Contra  Costa  County  had  67  different  ballots  with  43  ballot  counts 
for  special  districts  and  50  ballot  counts  for  county,  state  and  national 
offices.  Fifteen  special  districts  were  represented,  meaning  considerable 
financial  savings  to  the  districts  as  well  as  providing  $26,570  in  revenue 
to  the  county. 
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OFFICE  OF  DISTRICT  AHORNEY 

CONTRA  COSTA  COUNTY 

HALL  OF   RECORDS,   ROOM  512 

January  29,  1965 
Don  a.  Allen,  Sr.,  Chairman 
AssemMy  Committee  on 

Elections  and  Reapportionment 
California  Legislature 
State  Capitol,  Room  4126 
Sacramento,  California 

Dear  Mr.  Allen : 

With  reference  to  your  communication  of  January  25,  may  I  advise 
that  in  the  official  returns  for  Contra  Costa  County  submitted  by 
the  election  officer  for  the  November  general  election,  some  differences 
were  noted  in  a  small  number  of  precincts  between  vote  casting  for 
various  offices  and  propositions.  As  the  differences  could  not  seriously 
be  explained,  I  obtained  a  subpoena  requiring  the  presentation  of  these 
precinct  ballots  to  the  grand  jury  issued  by  the  presiding  judge  of  the 
superior  court. 

The  meeting  of  the  grand  jury  was  declared  opened  to  the  public 
to  avoid  problems  incident  to  disclosure.  A  manual  count  was  made 
of  the  two  precincts  presenting  the  most  serious  inconsistencies. 

I  enclose  a  copy  of  the  grand  jury  report  on  the  results  for  your 
further  information. 

One  contest  was  filed  as  to  a  supervisorial  election  and  a  sample  can- 
vass showed  in  that  district  satisfactory  accuracy  and  the  proceedings 
were  dismissed. 

In  order  to  provide  legislation  authorizing  this  type  of  inquiry  which 
was  admittedly  questionable,  I  have  proposed  amendments  to  the  Elec- 
tions Code,  a  copy  of  which  legislation  is  enclosed. 

Should  it  appear  that  I  may  be  of  further  service,  please  advise. 

Very  truly  yours, 

John  A.  Nejedly 
District  Attorney 

CONTRA  COSTA  COUNTY 

1964-1965  GRAND  JURY 

December  18,  1964 
Honorable  Edmund  A.  Linscheid 
Chairman  of  the  Board  of  Supervisors 
County  of  Contra  Costa 
Martinez,  California 

Dear  Mr.  Linscheid : 

At  the  request  of  various  individuals  and  groups,  the  grand  jury 
has  investigated  the  accuracy,  in  the  November  3,  1964,  general  elec- 
tion, of  the  Coleman  Vote  Tally  System. 

Considered  specifically,  at  a  meeting  held  on  December  16,  1964, 
was  information  contained  in  the  statement  to  the  Board  of  Supervi- 
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sors  of  Contra  Costa  County  by  the  Democratic  Central  Committee. 
Available  to  the  fjrand  jury  at  that  meeting',  upon  the  order  of  the 
Superior  Court  of  Contra  Costa  County,  were  ballots  cast  in  the  pre- 
cincts listed  on  the  last  page  of  the  above-mentioned  report. 

In  a  public  session,  the  members  of  the  grand  jury  reviewed  the 
ballots  cast  in  Pacheco  Precinct  No.  6  pertaining  to  the  total  vote  on 
Proposition  No.  14.  It  was  evident  that  at  least  90  percent  of  the 
voters  had  voted  on  this  proposition,  whereas  the  Coleman  tally  indi- 
cated a  1  percent  vote  or  a  total  of  3  votes. 

The  grand  jury  also  conducted  an  actual  count  of  the  number  of 
votes  cast  for  President,  Proposition  No.  14  and  Proposition  No.  17  in 
Concord  Precinct  No.  96  where  a  total  of  251  votes  had  been  cast.  This 
tally  disclosed  the  following : 

Total  votes  cast  for  President — 245 
Total  votes  cast  for  or  against  Proposition  No.  14 — 245 
Total  votes  cast  for  or  against  Proposition  No.  17 — 241 
The  totals,  as  indicated  by  the  Coleman  Vote  Tally  System,  were  as 
follows : 

Total  votes  cast  for  President — 120 
Total  votes  cast  for  or  against  Proposition  No.  14 — 135 
Total  votes  cast  for  or  against  Proposition  No.  17 — 234 
As  the  result  of  this  survey,  gross  inaccuracies  were  apparent,  and 
it  is  the  recommendation  of  the  grand  jury  that  the  County  of  Contra 
Costa  does  not  purchase  the  Coleman  Vote  Tally  System  machine  at 
this  time. 

It  has  been  made  apparent  to  the  grand  jury  that  there  is  a  need  for 
a  review  of  present  legislation  establishing  procedures  for  investigation 
of  possible  irregularities  and  inaccuracies  in  elections.  Therefore,  the 
grand  jury  recommends  that  the  board  of  supervisors  take  immediate 
steps  to  adopt  proposed  legislation  to  be  presented  to  our  State  Legis- 
lature for  emergency  adoption  in  the  immediate  next  session  of  the 
State  Legislature  providing  for  more  effective  means  of  review  of  elec- 
tion and  canvassing  of  returns  so  that  the  public  may  have  absolute 
confidence  in  the  final  determinations  of  elections. 

The  grand  jury  should  be  pleased  to  meet  with  the  board  of  super- 
visors to  define  precisely  the  terms  of  such  proposed  legislation  which 
should  be  authorized  by  the  board  of  supervisors  and  requested  to  be 
prepared  by  the  district  attorney.  This  legislation  should  be  approved 
by  the  board  of  supervisors  and  the  grand  jury  without  delay. 

Yours  very  truly, 

Ralph  Hill 

Foreman 
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An  act  to  amend  the  Elections  Code  hy  adding  Section  15416 
thereto  concerning  recounts. 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.  Section  15416  is  added  to  Chapter  7  of  Division  9  of  the 
Elections  Code,  to  read : 

15416.  Notwithstanding  any  provision  of  law  to  the  contrary,  in  any 
election  in  which  devices  provided  for  by  this  chapter  are  used,  re- 
counts of  the  ballots  so  tabulated  shall  be  accomplished  as  provided 
herein. 

(a)  Within  30  days  after  every  such  election,  the  presiding  judge  of 
the  superior  court  of  the  county  shall  order  the  county  clerk,  chief 
elections  officer  or  other  officer  conducting  said  election  to  conduct  a 
public  manual  recount  before  the  court,  of  the  ballots  tabulated  by  such 
devices  cast  in  six  percent  (6%)  of  the  precincts,  but  not  less  than  six 
precincts  or  all  the  precincts  whichever  is  less,  selected  by  the  judge. 

(b)  When  requested  by  the  board  of  supervisors  or  the  grand  jury, 
the  district  attorney  may  petition  the  superior  court  for  an  order 
directing  a  public  recount  to  be  made  of  such  ballots  in  such  precincts 
in  the  county  as  it  designates  for  any  election  occurring  not  over  90 
days  before  such  request.  Such  request  and  petition  shall  be  made  only 
on  one  or  more  of  the  following  grounds,  and  such  order  may  be  issued 
only  with  a  finding  that  there  exists  probable  cause  to  believe  that  one 
or  more  of  the  grounds  exist : 

(1)  Malconduct  by  anyone  sufficient  to  make  it  likely  that  the  result 
of  the  election  was  affected  as  to  the  successful  candidates  or  proposi- 
tions or  tie  holders,  including  any  of  the  conduct  specified  in  Section 
20021 ; 

(2)  Errors  or  failures,  whether  electronic,  mechanical  or  otherwise, 
in  the  safekeeping,  handling,  tallying,  counting,  recording,  or  certifi- 
cation of  the  ballots  or  votes  cast,  sufficient  to  make  it  likely  that  the 
result  of  the  election  was  affected  as  to  the  successful  candidates  or 
propositions  or  tie  holders,  or  sufficient  to  cast  substantial  doubt  on  the 
substantial  accuracy  of  the  results  without  regard  to  affecting  any 
result. 

The  petition  shall  be  set  for  hearing  and  may  be  opposed  by  any 
interested  party. 

(c)  The  count  may  order  such  further  recounts  as  it  may  deem 
proper  based  on  the  results  of  the  recounts  heretofore  provided  for; 
and  shall  declare  the  results  of  all  such  recounts;  and  shall  adjudge 
and  order  corrected  the  results  of  any  election  affected  thereby. 

(d)  The  court  may  order  payment  of  the  costs  of  any  such  recount 
in  whole  or  in  just  proportion  by  any  party  appearing  in  the  matter 
and/or  any  public  agency  concerning  which  the  election  was  held,  and 
in  the  case  of  public  agencies  the  costs  shall  be  provided  for  and  paid 
pursuant  to  Section  15416. 
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COUNTY  OF  ORANGE 

W.   E.  ST  JOHN,  County  Clerk 

OFFICE   OF  THE  COUNTY  CLERK  AND 
CLERK  OF  THE  SUPERIOR  COURT 

Honorable  Board  of  Supervisors  December  3,  1964 

Administration  Building 
515  North  Sycamore 
Santa  Ana,  California 

Gentlemen : 

Attached  is  a  comparison  report  of  savings  gained  through  the  use 
of  the  Coleman  Vote  Tally  system.  The  categories  shown  bear  a  direct 
relation  to  the  use  of  this  equipment. 

The  net  recurring  savings  for  the  November  3,  1964,  election  is 
$230,248.  This  saving  will  increase  in  future  elections  in  direct  propor- 
tion to  the  increase  in  voter  population. 

I.  Precincts 

The  greatest  area  for  savings  was  through  precinct  consolida- 
tion. This  is  dramiatically  evident  by  the  comparison  of  the  number 
which  would  have  been  required  if  hand  counting  had  been  con- 
tinued. As  it  was,  just  1,021  precincts  were  required  rather  than 
2,200;  and  because  centralized  voting  equipment  was  used,  the 
Election  Code  allowed  for  a  four  (4)  man  board  rather  than 
five  (5).  This  resulted  in  a  reduced  need  from  11,000  to  just  4,084 
election  board  members.  The  savings  in  compensation  is  $128,025. 
Other  benefits  are  evident  as  well.  With  less  personnel,  training 
was  better  emphasized,  and  recruiting,  which  was  becoming  a 
serious  problem,  has  been  eased  considerably,  especially  since 
board  members  no  longer  are  required  to  count  ballots.  In  this 
regard,  it  became  increasingly  evident  during  the  recruitment 
program  for  the  June  primary  election  that  board  members  did 
not  desire  working  until  the  next  morning  counting  ballots.  They 
had  knowledge  that  special  counting  boards  were  permitted  under 
the  law,  and  in  fact,  several  counties,  including  Los  Angeles 
County,  were  forced  to  use  this  system  for  the  last  several  years. 

Item  No.  1  indicates  the  cost  of  the  extra  counting  board  which 
would  have  been  necessary  under  the  hand-count  system,  not  only 
because  of  the  fatigue  factor,  but  also  from  the  more  important 
point  of  accuracy. 

Polling  place  rental  resulted  in  a  savings  of  $17,685  in  direct 
proportion  to  precinct  consolidations.  A  flat  fee  of  $15  is  provided 
for  rent.  Tables,  chairs  and  lighting  are  provided  by  the  owner. 

The  overall  cost  of  precinct  kits  through  consolidation  was 
reduced  with  a  saving  of  $12,392.  The  kit  included  all  the  neces- 
sary forms :  stationery,  code  books,  etc.,  to  set  up  a  polling  place. 

II.  Tally  Center 

The  first  large  saving  of  $2,800  in  one  operation  performed  at 
the  tally  center  is  the  elimination  of  canvass  boards.  Because 
electronic  vote-counting  equipment  was  used,  canvassing  proce- 
dures were  simplified  and  regular  employees  effected  the  recon- 
ciliation. Orange  County  therefore,  was  able  to  certify  the  abstract 
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to  the  Secretary  of  State  some  two  weeks  earlier  than  ever  before, 
and  became  the  first  large  county  in  California  to  do  so. 

Absentee  boards  were  reduced  because  hand  counting  of  absen- 
tee ballots  was  eliminated.  In  this  regard,  the  use  of  pressure- 
sensitive  dots,  sent  to  the  voter  with  his  ballot,  were  completely 
successful,  resulting  in  a  saving  of  $1,280. 

The  need  for  hand  summarization  at  the  center  was  eliminated, 
hence  comptometer  operators  and  machines  were  not  required, 
resulting  in  a  saving  of  $1,800. 

Tally  forms  and  other  peripheral  forms  needs  were  eclipsed 
with  a  saving  of  $4,381.  However,  I.B.M.  punch  cards  used  in  the 
new  system  cost  $300. 

Tally  center  personnel  (Item  No.  2),  represents  the  one  large 
operational  cost  of  $12,845  for  the  new  system.  This  category 
represents  the  large  staff  of  125  persons  who  physically  operated 
the  equipment,  handled  ballots,  off-loaded  trucks,  etc.,  during 
election  night,  as  well  as  two  prior  rehearsals.  Future  plans  call 
for  a  reanalysis  of  needs  and  the  probable  reduction  of  this  cost. 

III.  Printing 

Legal  publications,  based  on  precinct  location  notifications  were  re- 
duced with  a  saving  of  $4,630.  Because  the  number  of  precincts  were 
reduced,  the  publication  costs  were  proportionally  reduced. 

GENERAL 

Other  economies  and  efficiencies  have  been  enjoyed,  however  not  di- 
rectly attributed  to  the  Coleman  system.  Some  5,000  chairs  and  700 
folding  tables  are  no  longer  required  by  this  office,  and  have  been 
declared  surplus.  In  fact,  these  items  are  provided  by  the  persons  from 
whom  polling  places  are  rented,  as  part  of  the  contract  agreement.  A 
recurring  cost  for  trucks  of  $2,100  and  operating  personnel  is  hereby 
eliminated. 

Therefore,  this  office  hereby  returns  to  the  county  the  Fullerton  ware- 
house as  no  longer  required  in  its  operation. 

Electricians  were  paid  $2,465  in  the  primary  election  to  install  lights 
and  extension  lines  in  precinct  locations.  This  amount  is  an  additional 
saving  because  owners  now  provide  this  service  through  the  precinct 
agreement  contract. 

Because  of  consolidation  of  precincts,  some  1,500  old  wood  voting 
booths  which  needed  replacement  were  sold  to  a  neighboring  county. 

Furthermore,  efficiencies  in  procurement  have  been  enjoyed. 

Attached  are  two  invoices  indicating  a  substantial  saving  in  ballot 
costs.  However,  it  must  be  pointed  out  that  the  June  ballot  costs  repre- 
sented some  premium  overtime  pay  to  offset  the  delays  in  the  Stassen 
and  Yorty  ballot  changes.  In  addition,  many  more  ballot  groups  were 
produced. 

However,  the  November  ballot  costs  do  include  a  large,  more  compli- 
cated ballot  as  well  as  reruns  due  to  an  abbreviation  commission  in  a 
candidate  designation.  Paper  costs  of  approximately  $5,000  should  be 
added  to  printing  costs.  Hence,  the  November  cost  is  approximately 
$36,000  as  against  the  June  cost  of  $76,844. 

Respectfully  submitted,  ^  ^   g^  j^^^^  ^^^^^^  ^^^^^ 
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COUNTY  OF  ORANGE 

RECOMMENDED  LEGISLATIVE  CHANGES 

1.  Amend  Elections  Code  Section  14009,  and  the  "procedure  applicable 
in  the  event  of  use  of  the  Coleman  Vote  Tally  System, ' '  Section  H, 
election  procedure ;  a.  Precinct  polling  place,  to  allow  that  marking 
devices  shall  be  issued  to  the  electors  for  use  in  marking  the  ballot ; 
and  to  be  returned  to  the  election  official  with  the  voted  ballot. 
This  would  have  the  effect  of  discontinuing  the  requirement  that 
stamps  and  ink  pads  are  reriuired  at  all  times  in  the  booths  and  in 
condition  for  proper  use  per  Elections  Code  Section  14008. 

2.  Selective  manual  counting  of  ballots  as  an  audit  of  the  electrome- 
chanical counting  devices  should  be  included  as  legislation  to  allow 
that  sometime  after  the  semiofficial  tally  has  been  completed  and 
before  the  abstract  is  submitted  to  the  Secretary  of  State,  a  counting 
board  or  boards  shall  be  called  to  select  one  (1)  precinct  of  each  100 
counted  electromechanically.  Said  precincts  would  be  selected  by  the 
counting  board  and  at  least  two  offices  and  two  propositions,  and 
two  local  issues,  if  any,  may  be  counted  at  their  option. 

3.  Suggest  modification  of  Section  1603  of  the  Elections  Code,  para- 
graph E  to  allow  for  more  than  four  (4)  members  of  a  precinct  board 
where  ballots  are  to  be  counted  at  a  central  place,  instead  of  at  the 
precincts.  It  was  our  experience  in  Orange  County  that  a  fifth  mem- 
ber of  the  election  board  would  have  proven  very  helpful  in  dealing 
with  large  consolidated  precincts. 

4.  Request  legislation  to  authorize  the  use  of  electromechanical  count- 
ing machines  for  any  and  all  elections  including  schools  and  special 
districts. 

5.  Amend  Section  14215  to  allow  for  a  combined  roster  and  index  as 
per  form  attached  to  make  possible  automatic  purging  by  use  of 
data  processing  equipment. 

6.  Suggest  a  modification  to  Section  10018  of  the  Elections  Code  to 
allow  judges  or  clerks  of  special  election  boards  to  receipt  for  ■ 
ballots  and  supplies.  On  a  prearranged  schedule  of  delivery,  the 
inability  to  deliver  precisely  to  the  inspector,  who  may  be  momen- 
tarily away  from  his  or  her  home,  adds  to  inefficiency  and  loss  of 
time  and  greater  cost. 

7.  Recommend  that  Section  1561  be  amended  to  allow  for  larger  pre- 
cincts for  use  in  consolidations  which  can  be  achieved  through  the 
use  of  vote  counting  equipment. 

8.  Request  that  the  Secretary  of  State  provide  ballot  paper  in  a  color 
which  will  provide  suitable  contrast  to  marking  ink  and  that  this 
paper  be  procured  earlier  for  proper  aging  and  avoid  paper  shrink- 
age or  expansion. 
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OFFICE  OF 

DISTRICT  ATTORNEY 

ORANGE  COUNTY 

212   HALL  OF   RECORDS 
P.O.   BOX   1315 

December  24,  1964 
Gentlemen : 

Herewith  is  presented  onr  general  findings  respecting  the  breakage 
of  the  Coleman  voting  pens  occurring  on  election  day,  November  3, 
1964. 

Materials  used:  (1)  field  investigations,  (2)  interviews  of  affected 
areas  and  persons,  (3)  results  of  the  Orange  County  crime  laboratory 
tests,  (4)  statistical  data  received  from  precinct  inspectors,  (5)  letters 
from  voters  as  to  personal  experience,  and  (6)  comparison  surveys  with 
Contra  Costa  County. 

We  are  advised  b.y  the  Coleman  Company  that  all  pens  used  in 
Orange  Countj^  were  of  common  lot  with  those  used  in  Contra  Costa 
Countj^  and  Hamilton  County,  Ohio,  employing  the  same  inspection 
techniques  and  control  procedures.  We  are  also  advised  that  there  was 
no  opportunity  to  tamper  with  the  pens  while  in  the  custody  and  con- 
trol of  the  Coleman  Company.  Investigation  discloses  nothing  to  the 
contrary. 

The  location  of  any  precinct  in  Orange  County  Avas  not  significant. 
Weather  conditions  were  deemed  not  of  significance  because  of  prior 
experience  of  similar  conditions  in  Kern  County.  Since  every  possible 
type  of  breakage  was  committed  upon  the  pen  no  definitive  area  was 
deemed  significant. 

We  are  frankly  unable  to  explain  the  phenomenon  of  the  damaged 
voting  pens  in  the  County  of  Orange  as  contrasted  with  the  experience 
of  Contra  Costa  and  Hamilton  County,  Ohio,  where  no  such  unusual 
damage  occurred,  unless  it  can  be  said  that  difficulty,  frustration  and 
anger  can  be  self-generating  and  contagious. 

We  herewith  attach  a  summary  of  the  questionnaires  sent  to  the 
precinct  inspectors  for  such  enlightenment  and  consideration  that  you 
may  care  to  give.  We  do  not  vouch  for  the  accuracy  of  such  data,  we 
merely  set  forth  what  we  receive. 

Investigation  discloses  no  organized  sabotage  of  the  voting  pens. 

Very  truly  j^ours, 

Kenneth  Williams 
District  Attorney 

Name Address  of   polling   place 

1.  Did  vou  have  any  difficulty  with  the  ballot-marking  pens?  Yes— 
No__l 

2.  From  your  original  supply,  did  you  find  any  inoperative  pens  be- 
fore placing  them  in  the  voting  booths?  Yes — No___  If  so,  how 

many? Were  they  broken  in  pieces  or  merely  did  not 

print  satisfactorily? 
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3.  If  you  had  any  trouble  with  the  pens,  what  time  of  day  was  it  first 
brought  to  your  attention? 

4.  What  was  the  nature  of  the  trouble? 

5.  During  the  day,  how  many  pens  were  marking  too  light  to  see? 

Failed  to  mark?—  Were  physically  broken  in  pieces?  — 

6.  Did  the  pen  trouble  appear  to  slack  off?  Yes^__No  __ 
If  so,  what  time? 

7.  Did  you  demonstrate  the  marking  pens  to  each  voter  before  he 
received  the  ballot?  Yes— No^—  If  so,  on  paper  the  color  of  the 
ballot?—  White ?___  Or  other?.— 

8.  Did  any  worker  or  voter,  to  your  knowledge,  attempt  to  repair 
pens?  Yes_— No If  so,  how? 

If  repairs  were  done  at  your  poll,  did  you  or  other  workers  advise 
any  other  precinct  how  to  repair  the  pens?  Yes-__No— 

9.  Do  you  know  of  anyone  purposely  breaking  a  voting  pen?  Yes— 
No How  many? 

10.  Did  the  voters  object  to  the  ballot  box?  Yes No Voting 

booths?  Yes___No — 

11.  Did  you  receive  replacement  pens?  Yes— No—  If  so,  how  many? 
When? 

12.  As  voters  appeared  at  your  poll,  did  they  express  doubt  that  their 
ballots  would  not  be  counted  or  that  the  voting  machine  would  not 
operate  accurately?  Yes — No — 

13.  Any  suggestions  on  improvements? _ 

Please  make  any  additional  comments  on  the  back  of  this  form. 

SUMMARY  OF  COLEMAN  VOTING  PEN 
QUESTIONNAIRES 

1,021  Questionnaires  sent  to  poll  inspectors. 

895  Answered. 

807  Had  some  difficulty  with  marking  pens. 

95  Keported  no  trouble. 

829  Had  NO  broken  or  nonprinting  pen  at  time  of  the  opening  of 
the  polls  (original  supply). 

72  Had  defective  pen(s)  in  original  supply. 

273  Had  pens  that  were  broken. 

661  Had  pens  that  did  not  mark  satisfactorily. 

2,983  Pens  reported  marking  too  light  to  see. 

1,267  Pens  reported  failing  to  mark. 

1,207  Pens  reported  physically  broken. 

330  Reported  pen  trouble  did  not  slack  off. 

861  Reported  pens  were  demonstrated  to  voters  before  entering  vot- 
ing booths. 

417  Reported  some  attempt  to  repair  pens. 

475  Reported  no  attempt  to  repair  pens. 

874  Reported  no  knowledge  of  anyone  purposely  breaking  a  voting 
pen. 

21  Reported  pens  purposely  broken. 

4,485  Replacement  pens  reported  received. 
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PRELIMINARY  REPORT 

on  the 

VOTRONICS  VOTE  COUNTER 

.  as  used  in 

RIVERSIDE  COUNTY 
GENERAL  ELECTION 

November  3,  1964 
DONALD  D.  SULLIVAN,  County  Clerk 


On  April  27,  1964,  the  Board  of  Supervisors  of  Riverside  County 
authorized  the  negotiation  for  lease,  with  option  to  purchase,  of  24 
Votronics  Vote  Counters  to  be  delivered  for  use  in  the  November  3, 
1964,  general  election.  The  transaction  was  finalized  by  lease  executed 
in  May,  just  prior  to  the  primary  election. 

This  new  concept  required  changes  in  procedures,  particularly  from 
manual  counting  of  ballots  in  the  precincts  to  centralized  counting. 
Because  of  mileage  factors  in  Riverside  County,  local  interest  in  city 
and  special  district  candidates  and  measures,  it  was  felt  that  decentral- 
ization of  counting  was  desirable,  and  certainly  feasible,  with  the 
Votronics  Vote  Counters.  The  24  vote  counters  leased  by  the  county 
were  supplemented  with  3  additional  machines  (at  no  cost  to  the 
county)  from  Cubic  Corporation,  the  manufacturer. 

In  the  past,  ballots,  when  counted,  were  delivered  to  14  return  cen- 
ters, where  the  results  of  votes  cast  were  transmitted  by  telephone  to 
the  counting  center  located  at  the  county  seat.  Results,  with  polls 
closing  at  7  p.m.,  were  received  from  smaller  precincts  beginning 
around  9 :80  to  10  p.m.,  with  no  appreciable  volume  until  11  to  11 :30 
p.m.,  and  the  main  bulk  being  received  between  1  a.m.  and  2 :30  a.m. 
Under  central  counting  procedures,  with  the  polls  closing  at  8  p.m., 
results  of  the  absentee  canvass  and  some  of  the  smaller  precincts  were 
available  to  the  press  and  radio  by  9  p.m. 

For  the  November  3rd  general  election,  seven  counting  centers  were 
established.  These  were  located  in  the  cities  of  Banning,  Blyth,  Corona, 
Hemet,  Indio,  Palm  Springs  and  Riverside,  with  equipment  assigned 
according  to  the  number  of  precincts  to  be  counted.  From  the  outlying 
centers,  results  of  votes  cast  in  each  precinct  were  transmitted  over 
the  county's  microwave  system  and  leased  line  commercial  telephones 
already  in  existence  to  the  Riverside  counting  center. 

For  the  first  time,  election  returns  were  transmitted  to  the  county's 
data  processing  center  for  tabulation.  This  provided  for  a  faster  and 
more  accurate  running  tally  of  votes  cast  during  the  hours  of  greatest 
public  interest,  reduced  costs  of  abstract  forms,  and,  for  the  first  tune, 
a  final  count  of  all  candidates  and  measures  including  those  on  the 
ballot  through  consolidation  of  city  and  special  district  elections.  Sig- 
nificant savings  in  time  were  effected  in  completing  the  official  canvass, 
since  the  statement  of  all  votes  cast  was  in  our  hands  on  Tuesday, 
November  10th,  one  week  after  the  election,  and  only  3^  working  days 


26 


COMMITTEE  ON  ELECTIONS  AND  REAPPORTIONMENT 


Z 

g 

u 


to 

g 
> 

LU 
OC 
Q- 


O 
Z 

< 

X 

CO 
y 

z 
o 


UJ  O 


o^ 


o    § 


O         CO  CO 

a  CO 


-*i  oo 
XX 

Oi  CO 


giij 


£9  > 

r-^ 

:S 

UJ  u. 

>  ~ 

o  ^ 

^^   UJ 

00 

CO 

Z  q: 

~^ 

b- 

lO 

^^ 

CO 

— ^ 

o' 

d" 

Ci 

s> 

"* 

o 

Tfi  00 

55 

CO 

t-  (M 

00  (M 

CO  ■* 

co'co" 

CO 

C^ 

I-  CO   O 

oo__       Oi"! 

00  ■'Ih'c^ 


I  o 

CO 


CO  '^i 


OS    aJ 

Oi  '^ 

O  -t^ 

rH  00 

irjiq 

cc  i6 

OD 

€^ 

o 

CO 

GOi  CD 

CO  <M  rH 
O  00  iM 

to  \o  l~ 

00^ 

O  ©    lO 

"*   ©     Tt^ 

iH  CD    (N 

CD 

1  CO 
1  CO 

II 

co" 

(N 

tH 

rH 

rf 

Tt< 

X 

Oi 
CO 

rfi 

© 
1-1 

rH 

IM  GO 
1-  CO 

CO 

I- 1-     1 

t-  t-    1 

CO  CD 

I- 

lO 

oo_ 

IS 

00 

IM  © 

a  © 

rH  © 

K-: 

LO 

of  oo" 

■* 

(N 

rH 

Cvf 

■*  i-H 

>-(    ~     rH    rH 


to  Q 


sa. 


^  " 

'^^ 

Ou 

U  UJ 

qO 

_, 

5^ 

<?1 

CO 

g 

WO 

© 

tH 

< 

\o 

CO 

CO 

-■9 

UJ  Z 

Co"  e 

«         ^ 

co" 
CO 

rH 

© 

r-1 

w 

z< 

fe  1 

z 

-s  s 

o 

s^ 

to 

s.^ 

Q£ 

o 

X  X 


CO  Ol 

I-  l- 

CD 

OO 

lO  co__ 

05 

b-©      1 

lO  05       1 

lO  © 

-tl 

CI 

©^ 

1    CO 

1    O) 

CO 

©© 
is  © 

oo  t- 

Lo" 

\6 

KO  od" 

'^ 

rH 

rH 

co" 

lO 

■*  00 
XX 


z 
o 

a: 
< 

O 
u 


1      1 
1      1 
1       1 
1      1  y 

Oi       ] 

1      1  ^ 

+j 

3    1 

c    ■*-*   !r1 

3      1 

"     (fj   v 

O      1 

'C      1 

^u        ^     ft- 


4>   -C  71  r3 


0     0)73 

^:i1l! 

'r*    S    ^ 

^  'S  2  J:  -a 

^ll 

o   rt  o   ^   tf 

"«  HH  •" 

t)     «^ 

-M  >^ 

<u       p^ 

o 

tl 

H 

0^ 

EC   ri  ^  -^ 


s  56  Sissg 


^ 

1     1 

1 

0? 

_tl 

'cS 

1     1 
1     1 

•t> 

m 

a 

(V       1 

o 

1  °^     1 

CJ 

a> 

v-l 

fl 

cc" 

ft  w 

o 

CO 

.2 

'3 

o 

g-S 

O 

'•5 

O    y 

4J     P 

_CJ 

o  fcf  Tl  M"ii  y  w 

^  r^  O    J3    "Sj    .S 

o  "^  ft  t;     'S  4> 

„  J  tc  o  oi  +e 


o  r;  ra   ,X3 


^^  to 


1^    5* 


to     CO    tl 

CO    03    S 

03    !>  -M 

>    0    fl 

fl   03  a' 

03   CJ   CJ 

o 

tD 

0)    be 

s 

tl    0)    fl 

03  -t-i  "H 

M 

■^    fl  ti 

to 

p  oj  a 

C3 

M  OJ    Ci 

>■ 

O'  -C    O 

tf  <<o 

INTERIM  STUDIES  AND  ACTIVITIES 


27 


p  CO 


XO 


CO     !» 


X«o 

52  c\i 


o 

rt 

a 

C 

0) 

a 

§ 

H 

s 


11°      °ES2J 


"^  —  2 
•a  as 

s  not 

Septe 

Riversi 

r  the  1 

le  exte 
h  mam 
lasic  p 
is  flgu 
Id  redi 

s 

1 

|So 

ition 
the 
21. 
e  foi 

S  -^-^-^   3 

E 

■g  5-a 

^  tf  ^f  bfi 

"^"S  ^  °  »> 

E  ">  Eg  i 

^|J§1 

^ 

£S    •■§§. 


c  -I  a.     -S  ■=>  =j  a 


3  T3   OJ   s- 


31 


E     ■3 

a 


g      E 


J-      E 


3  ^■fc- 


^       t^"  -a      .2  ■ 


•  42  -a      .S  " 


c      o 


X  s 

;.< 

0  CO 

cc    3 

D 

^cl- 

£  0 

0 

-J3 

oS 

05 

-C  Tfi 

iH 

ci 

10  ""1 

10 

"    > 

10 

05    0 

'^       o       55  00  o 


o  ^ 


^-a      ^  -^-i  - 


-E 


a 


'  ^■■a  „  « 


^ 

•rt  f   c   t. 

■a  c  3    , 
c  0  ^  >= 

eled 
on  ol 
•equii 

but 
imar; 

TS.a'? 

"  '■§  '3  'S 

"a's        S  ^ 

c  00    _ 

c/T  Gj  g  c 

m  .S    >■    S    (U 

^  '3   QJ  T3 

c-a"  g^ 

CO 

CO      m 

3 

CO    P>j 
0)  ^ 

S  0 

0  0^ 

ll° 

3  So 

proced 
general 
irds  to 
ulation 

r  the  g 
ange  or 
would 
tliiig  ir 
etween 

l-s(M 

MoSg 

>£-gp5-= 

<'a  "^^ 


>    b 


3  *-'  q;  l:  s  ?"      •' 


jH*"      -S 
;    .  o      E 


CS      _c 


o  a 


ftCO 
O  cj 

iH    4) 

eoQ 


13    „  tZJ   OS 

a  OS  >.  «^ 
o«5.2 


GOMH^HC^OO'^CT^     I    00 


C   ^  tn 


00 10  Q5  t- as  00  i-t 


CO  »i^  O  t-  0:1  t-  CD 

b-  o  CO  10  10  ira  lO 
ira  as  c^  b-  02  o  -^ 

O  CO  CD  C:)  O  C3  (M 


a    o  <— 1 1- fc- ^  c^t  t 

S3      COfH-^^COCOt 


■  SOS 

OT  w  S  ^  O         r-   ^^^  tj 


S-5 


1  i-H  CO  ■*  e<i  CO  c 


■a  E 
c  . 
d  E) 

03*9 
2qo 


010  Tt<  w  10  w    I 

CO  t-  1-1  CO  t- »o      i 


.5  3 


.^  o 
C2 


s^ 


CD 


?£  a5" 


.  O  < 


S-S   K   g*^0   _   SCO; 


o  S  3      ^  ti  £■  ( 

o       13  <tH        C  E  * 

&•=.■§  °  =  s  g  ■ 


Q 


SP 


O     o 


°.S5^  =  i 


:.ao  E'^  c  §'3HS5<NraH 


g  5  S  1 .2  E  fe 


^  .S  :;^ 


28  COMMITTEE  ON  ELECTIONS  AND  REAPPORTIONMENT 

after  the  canvass  was  commenced.  A  study  of  unofficial  returns  com- 
piled on  election  night  against  the  official  returns  indicated  that  human 
error  in  transmitting  the  unofficial  returns  was  reduced  from  a  factor 
of  0.95  percent  in  the  primary  election  to  0.19  percent  in  the  general 
election. 

Significant  savings  in  personnel,  man-hours  and  costs  were  effected 
through  the  use  of  the  vote-tabulating  devices,  and  the  chart  on  the 
following  pages  provides  a  comparison  with  previous  elections  and 
estimated  costs  for  the  same  election  had  Riverside  County  not  used 
the  Votronics  Vote  Counters.  The  items  shown  on  the  chart  include 
only  those  which  are  affected  by  adoption  of  procedures  for  vote-count- 
ing machines. 

From  our  experience,  we  are  pleased  to  report  that : 

1.  The  Votronics  Vote  Counter  counts  ballots  with  100-percent  accu- 
racy. To  resolve  differences  in  readout  figures  discovered  after  the 
ballots  were  passed  to  the  manual-counting  board,  several  recounts 
of  entire  precincts  were  made  to  resolve  the  differences.  In  every 
instance  totals  for  each  candidate  and  measure  on  the  ballot  were 
exactly  the  same  as  when  first  counted,  and  the  difference  between 
the  two  result  of  votes-cast  sheets  were  resolved  by  the  second 
reading. 

2.  This  equipment  is  simple  in  operation  and  little  preliminary  train- 
ing is  required.  Only  25  percent  of  the  machine-counting  personnel 
had  even  seen  the  machine  before  election  night,  but  they  rapidly 
adjusted  to  the  machine,  and  increased  production  was  apparent 
as  the  counting  progressed. 

3.  This  equipment  provides  flexibility  desirable  for  decentralized 
counting  as  well  as  in  the  event  of  machine  failure.  While  two 
machines  failed  and  were  unable  to  be  restored  to  service,  the  bal- 
lots can  be,  and  were  in  this  instance,  transported  to  Riverside, 
where  the  11  remaining  precincts  were  counted  on  11  machines 
within  30  minutes  after  their  arrival.  The  manufacturer  has  now 
guaranteed  modification  of  all  machines  to  eliminate  the  particular 
machine  failure  mentioned. 

4.  While  the  machine  will  count  ballots  at  the  rate  of  1,200  per  hour, 
a  more  practical  rate  is  1,000  per  hour,  and  a  sustained  rate  allow- 
ing for  interim  accuracy  testing  and  for  relief  of  personnel  would 
be  more  appropriate  at  800. 

5.  Voter  reaction  is  favorable  since  there  is  no  change  in  voting  habits. 
The  only  difference  is  in  the  mark  made  on  the  ballot — a  solid  black 
circle  instead  of  a  cross. 

6.  Election  officer  reaction  is  favorable  since  long,  tedious  hours  of 
counting  is  eliminated  for  them.  The  only  unfavorable  reaction 
occurred  where  there  were  in  excess  of  500  voters  to  be  processed 
in  the  polling  place.  Four-man  boards,  which  is  the  size  allowed  by 
law,  do  not  have  the  opportunity  to  get  away  for  meals  or  rest 
periods  as  the  flow  of  voters  is  fairly  constant. 

7.  Central  counting  procedures  require  polling  places  to  be  open  from 
7  a.m.  to  8  p.m.  A  sampling  of  100  of  the  395  precincts  in  Riverside 
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County  indicates  that  an  average  of  less  than  five  voters  appeared 
during  the  extra  hour  that  the  polls  were  open.  Many  precincts  had 
no  voters  during  that  period. 

8.  While  there  was  no  significant  change  in  the  time  when  the  unoffi- 
cial totals  were  available,  early  returns  represented  at  least  twice 
the  number  of  ballots  as  would  have  been  reported  at  the  same  hour 
using  manual  counting,  and  the  early  returns  represented  a  better 
cross  section  of  the  county  for  those  who  are  interested  in  "trends." 

9.  In  addition  to  the  savings  in  man-hours,  a  considerable  amount,  if 
not  all,  of  the  human  error  in  counting  is  eliminated. 

10.  Savings  in  costs  and  man-hours  well  justify  the  purchase  and  con- 
tinued use  of  this  equipment. 

OFFICE  OF 

DISTRICT  ATTORNEY 

COUNTY  OF  RIVERSIDE 
COURT  HOUSE 

February  2, 1965 

Mr.  Don  A.  Allen,  Sr.,  Chairman 

Assembly  Committee  on  Elections  and  Reapportionment 
Room  110,  217  West  First  Street 
Los  Angeles,  California  90012 

Dear  Sir : 

We  have  your  letter  of  January  25,  1965,  asking  whether  any  in- 
vestigations have  been  made  into  the  use  of  experimental  vote  tabu- 
lating devices. 

There  have  been  no  irregularities  reported  concerning  the  use  of 
experimental  vote  tabulating  devices  in  this  county  and  there  have 
been  no  investigations  that  I  know  of. 

I  have  been  informed  that  our  county  clerk  has  made  certain  recom- 
mendations to  Gordon  Cologne,  State  Senator  from  this  county  and 
to  W.  Craig  Biddle,  our  Assemblyman. 

If  there  is  any  further  assistance  we  can  give  you,  please  call  upon  us. 

Yours  very  truly, 

William  0.  Mackey 
District  Attorney 
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COUNTY  OF  SAN  DIEGO 

INTERDEPARTMENTAL  CORRESPONDENCE 

DATE:  16  November  1964 

TO :  Board  of  Supervisors 

FROM :  Charles  J.  Sexton,  Registrar  of  Voters 

On  November  3,  1964  this  office  conducted  the  presidential  general 
election  utilizing  Cubic  Corporation's  Votronics  Vote  Counter.  The 
following  is  a  summary  of  my  observations  regarding  this  operation 
based  on  the  experience  gained  in  this  first-time  use  of  the  equipment, 
and  an  analysis  of  the  documentation  of  the  operation  through  machine 
logs,  accuracy  tests,  etc.  It  also  includes  information  given  to  us  from 
many  of  the  persons  who  assisted  us — machine  operators  and  super- 
visors, and  incorporates  many  very  general  observations  from  many 
sources.  This  is  of  necessity  a  somewhat  brief  report;  however,  addi- 
tional documentation  is  available  and  can  be  provided  on  request. 

1.  The  community  of  San  Diego,  including  the  county,  the  City  of 
San  Diego,  the  port,  and  other  jurisdictions  consolidating  special  elec- 
tions, accrued  a  savings  of  approximately  $255,000  from  the  use  of  the 
equipment.  Expenditures  directly  related  to  the  use  of  the  equipment, 
including  the  lease  price,  amounted  to  $208,000.  The  net  savings  from 
the  use  of  this  equipment  will  amount  to  about  $47,000.  In  the  event 
your  board  exercises  its  option  on  the  lease  to  purchase  of  the  advanced- 
type  Cubic  machines,  an  additional  savings  of  $125,000  credit  toward 
this  purchase  will  also  be  realized. 

2.  At  11  p.m.,  Thursday,  November  12,  this  office  had  final  totals  for 
all  candidates  for  all  offices,  and  votes  for  and  against  all  measures. 
While  some  printing  of  the  official  canvass  still  remains  to  be  done,  this 
puts  us  at  least  10  days  to  2  weeks  ahead  of  any  previous  major  election 
in  point  of  time  in  completing  the  official  canvass.  Eesults  will  be  cer- 
tified to  your  board  next  Thursday  for  appropriate  action.  In  the  con- 
duct of  the  semiofficial,  a  greater  number  of  total  votes  were  reported 
more  rapidly  than  ever  before.  This  may  be  difficult  to  understand  in 
view  of  some  of  the  criticisms.  However,  this  information  can  be  ascer- 
tained through  a  comparison  of  total  votes  reported  in  this  and  in 
previous  elections  at  a  comparable  time  following  the  close  of  the  polls. 

3.  In  entering  into  this  one-time  lease  contract,  we  were  completely 
aware  that  we  would  be  operating  under  certain  difficulties. 

a.  The  machine  which  was  used  is  basically  a  small  county  machine 
and  we  would  under  no  conditions  enter  into  any  sort  of  a  perma- 
nent arrangement  for  the  use  of  a  device  which  would  not  have 
an  automated  output  such  as  is  contemplated  in  the  advanced 
model  of  Cubic 's  device. 
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b.  We  tnew  that  we  would  be  operating  under  a  severe  space  handi- 
cap in  our  election  night  operation.  This  did  present  many  diffi- 
culties. 

c.  This  was  a  first-time  use  of  this  machine  and  we  were  completely 
wnthout  experience  in  an  actual  operation.  Decisions  that  were 
made  as  far  back  as  July  and  August  looked  good  at  that  time 
but  hurt  us  severely  in  our  election-night  operation.  This  included 
decisions  relating  to  the  processing  of  absentee  ballots,  and  deci- 
sions regarding  the  number  of  manual  tally  ballots  that  w^ould 
have  to  be  handled  in  the  course  of  the  evening. 

4.  The  stamping  device  for  marking  the  ballot  used  at  this  election 
will  need  improvement.  An  improved  device  which  can  be  relied  upon 
to  make  consistent  marks  in  all  cases  is  considered  to  be  an  essential 
part  of  any  system  which  the  county  intends  using  for  the  future. 

5.  Cubic  Corporation  furnished  63  machines  for  our  use  on  election 
night.  Two-thirds  of  these  machines  were  accuracy  checked  and  oper- 
ated successfully  until  noon  of  the  following  day.  The  remaining  one- 
third  of  the  machines  experienced  some  difficulty  in  the  course  of  the 
17-hour  period  until  the  operation  was  terminated  at  noon  on  Wednes- 
day. Cubic  Corporation  indicates  that  future  units  to  be  delivered  will 
have  a  high  degree  of  quality  control  and  reliability  that  will  insure 
against  mechanical  and  electronic  failures.  Their  assurance  of  being 
able  to  provide  these  guarantees  relates  to  the  experience  gained  in  the 
use  of  this  equipment  at  this  past  election.  Additional  requirements  of 
this  nature  include  checking  circuitry  to  insure  accuracy  and  reliabil- 
ity, and  immediate  knowledge  of  machine  failure. 

6.  Considerable  difficulty  was  encountered  on  election  night  with 
torn  and  damaged  ballots.  This  problem  can  be  reduced  by  redesign 
of  ballot  padding  techniques  and  by  better  education  of  precinct 
workers. 

San  Diego  County  made  a  large  step  forward  in  a  complete  conver- 
sion to  a  mechanized  voting  system  at  a  major  election  and  considerable 
experience  has  been  gained  in  new  areas  of  consolidations  and  central 
counting.  Mechanized  voting  concepts  must  be  utilized  in  future  elec- 
tions and  the  experience  gained  in  this  operation,  as  well  as  the  dollar 
savings,  certainly  indicate  that  this  pioneering  effort  was  a  success. 
There  simply  can  be  no  reversion  to  formerly  used  manual  tally  sys- 
tems. I  believe  that  we  can  safely  say  that  Cubic  Corporation  gained 
as  much  by  this  experience  as  we  did  and  would  provide  an  acceptable 
device  for  the  future  lease-to-purchase  contract. 

Chaeles  J.  Sexton 
Eegistrar  of  Voters 
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COUNTY  OF  SAN  DIEGO 

OFFICE  OF 
DISTRICT  ATTORNEY 

January  27, 1965 

Hon.  Don  A.  Allen,  Sr.,  Chairman 
AssemMy  Committee  on 

Elections  and  Reapportionment 
Room  110 

217  West  First  Street 
Los  Angeles,  California  90012 

Dear  Mr.  Allen : 

Mechanical  vote-tabulating  devices  were  utilized  for  the  first  time  in 
this  county  in  the  November  1964  election.  Although  delay  and  diffi- 
culty sufficient  to  engender  rather  substantial  public  comment  occurred 
during  the  tabulating  process,  no  complaint  regarding  irregularity  was 
submitted  to  this  office  and  to  the  best  of  our  knowledge,  no  such  com- 
plaint was  received  at  any  other  agency  of  the  county,  including  the 
grand  jury. 

Upon  receipt  of  your  letter,  we  reviewed  the  Final  and  Supplemental 
Reports  of  the  1964  San  Diego  County  Grand  Jury  and  we  find  no 
reference  therein  to  vote-tabulating  procedures. 

We  trust  that  the  foregoing  is  in  satisfactory  response  to  your  letter 
of  January  25. 

Very  truly  yours, 

James  Don  Keller 
District  Attorney 


INTERIM  STUDIES  AND  ACTIVITIES  33 

SAN  JOAQUIN  COUNTY 

REPORT 

on  its  use  of 

HARRIS  VOTOMATIC  VOTE  RECORDER 

in  the 
NOVEMBER  3,  1964 
GENERAL  ELECTION 

prepared  by  the 
REGISTRATION-ELECTION  DEPARTMENT 

RALPH   W.   EPPERSON,  Counfy  Clerk 
AL  FLOR,  Supervisor  of  Elecfions 


COUNTY  OF  SAN  JOAQUIN 

RALPH  W.  EPPERSON,  Counfy  C/erfc 

OFFICE  OF  THE 

REGISTRATION-ELECTION  DEPARTMENT 
ALBERT  FLOR,  Supervisor  of  £/ed/ons 

Hon.  Board  of  Supervisors 

Courthouse 
Stockton,  California 

Gentlemen : 

We  respectfully  submit  this  report  on  the  Harris  Votomatic  Vote 
Recorder  as  tested  at  the  November  3,  1964,  general  election. 

The  intent  of  this  report  was  to  set  forth  our  experiences,  to  evaluate 
our  procedures  and  to  recommend  future  changes.  We  feel  that  the 
test  of  Votomatic  was  most  successful  and  that  the  value  of  this  system 
is  self -evidenced. 

We  respectfully  request  that  the  board  of  supervisors  appropriate 
funds  for  the  purchase  of  1,600  Votomatics  for  use  in  San  Joaquin 
County.  With  the  purchase  of  this  quantity,  we  will  have  sufficient 
units  for  precinct  demonstrations  in  the  next  election  year,  and  they 
can  then  be  absorbed  into  regular  voting  use  as  our  registered  voters 
increase. 

Very  truly  yours, 

Ralph  W.   Epperson 
County  Clerk 

In  April  1964,  the  Board  of  Supervisors  of  San  Joaquin  County 
appointed  a  citizens  committee  to  study  and  finally  recommend  one 
of  the  voting  systems  available  to  California  counties.  This  committee 
was  composed  of  one  member  from  each  of  the  following  organizations 
in  San  Joaquin  County:  League  of  Women  Voters,  Taxpayers  Asso- 
ciation, Democratic  Central  Committee,  Republican  Central  Committee 

2— L.-2206 
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and  the  Board  of  Supervisors.  The  comity  clerk,  county  counsel  and 
county  administrator  were  named  as  ex  officio  members  to  the  com- 
mittee. After  four  months  of  study,  this  committee  recommended  by 
a  4-1  vote,  that  the  board  of  supervisors  test  the  Harris  Votomatic 
Vote  Recorder  in  the  November  general  election. 

Briefly  defined,  the  Harris  Votomatic  is  a  single  punch-card  mark- 
ing device  by  which  the  voter  inserts  a  prescored  punch  card  into  the 
Votomatic  and  then  indicates  his  vote  by  "punching  out"  the  can- 
didate of  his  choice  with  a  small  stylus.  The  punched  cards  are  then 
brought  to  a  central  counting  center  to  be  counted  on  the  county's 
existing  data-processing  equipment. 

After  holding  t^vo  public  hearings  on  the  committee's  recommenda- 
tion, the  board  of  supervisors,  on  August  27,  1964,  voted  5-0  to  conduct 
the  November  3,  1964,  general  election  on  Votomatic.  The  following 
consideration  lead  to  the  board's  November-test  decision: 

1.  Use  of  Votomatic 

a.  The  least  expensive  system  available 

b.  The  highest  possible  savings  to  taxpayers 

c.  Apparent  speed  and  accuracy  of  system 

2.  The  opportunity  of  being  the  test  county 

a.  In  test  runs  the  manufacturer  frequently  assumes  burdens 
beyond  those  normally  expected  of  a  vendor 

b.  Offer  of  special  price  consideration 

3.  Highest  possible  voters  participation 

a.  To  test  voters  acceptance 

b.  To  obtain  maximum  benefit  from  voter  education  programs 

4.  The  least  number  of  ballot  changes 

a.  For  easier  computer  programming  in  test  election 

5.  A  countywide  election 

a.  To  obtain  maximum  benefit  from  voter  education  programs 

There  were  three  principal  factors  to  be  proven  in  the  test. 

1.  Voters'  acceptance 

2.  Votomatic 's  speed  and  accuracy 

3.  Lower  election  cost 

VOTERS'  ACCEPTANCE 

Since  the  Harris  system  requires  a  change  in  voters'  habits,  from 
rubber  stamping  a  paper  ballot  to  "punching  out"  a  punchcard,  the 
major  test  would  be  voters'  acceptance.  However,  the  results  of  the 
election  proved  that  this  was  probably  the  least  area  of  concern.  Our 
total  vote  cast  was  87.8  percent,  which  compares  favorably  with  our  all- 
time  high  of  88.7  percent.  We  have  not  received  one  written  complaint 
about  the  Votomatic  from  any  of  the  93,047  voters  who  used  it  on 
election  day  (absentee  ballots  were  on  paper).  In  fact,  the  voters' 
acceptance  was  most  enthusiastic. 

The  various  news  services  were  completely  satisfied  with  the  test. 
The  local  newspapers  and  radio  stations  gave  excellent  cooperation  in 
the  preelection  voters'  education  program  and  most  of  them  publicly 
supported  the  success  of  the  Votomatic  operation  after  the  election. 
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Both  political  parties  had  some  prior  reservation  as  to  the  use  of 
the  Votomatic;  i.e.,  voters'  education,  voters'  acceptance  and  election 
officers'  training.  However,  both  parties  were  very  satisfied  with  the 
conduct  of  the  election  and  felt  that  their  earlier  concerns  were  satis- 
factorily resolved. 

The  only  complaints  received,  which  warrants  consideration,  were 
that  in  some  areas  the  voters  had  to  stand  in  line  longer  than  usual. 
This  was  due  to  consolidation  of  precincts  and  the  voters '  unf  amiliarity 
with  the  Votomatic.  We  feel  that  the  situation  will  resolve  itself  in 
part  as  the  voters  become  more  familiar  with  the  use  of  the  Votomatic 
and  by  establishing  a  ratio  of  100  registered  voters  to  each  Votomatic 
unit,  and  also  by  better  selection  of  polling  places.  We  find  that  a 
voter  will  take  far  less  time  marking  his  ballot  in  a  voting  booth 
located  in  a  larger  polling  place  such  as  a  multipurpose  room  in  a 
school  building  than  they  do  in  a  smaller  polling  place,  such  as  a 
private  residence  or  a  small  garage. 

SPEED  AND  ACCURACY 

The  speed  of  the  election's  result  was  most  satisfactory.  We  released 
our  first  running  total  at  9 :10  p.m.,  and  released  our  last  precinct 
total  at  2:08  a.m.  (see  Exhibit  II  attached).  This  compares  most 
favorably  with  our  last  precinct  report  in  the  1962  general  election 
at  8  :30  a.m.  the  following  morning. 

The  first  precinct  reported  in  to  its  receiving  center  at  8  :45  p.m., 
which  is  45  minutes  after  the  close  of  the  polls.  The  actual  computer 
time  for  the  93,047  ballot  cards  ran  that  night  was  3|  hours. 

While  we  cannot  precisely  state  the  accuracy  of  the  total  election 
result,  it  is  safe  to  assume  that  the  accuracy  level  of  the  Votomatic 
is  absolute  as  compared  to  manual  counts.  This  assumption  is  based 
on  recount  records  of  manually  tabulated  paper  ballot  counts  and  the 
long  history  of  accuracy  on  punchcard  computers  and  the  accuracy 
tests  made  election  night.  However,  we  feel  that  we  will  never  be  able 
to  make  a  precise  accuracy  statement  until  such  time  as  we  are  peti- 
tioned for  recount. 

ELECTION  COSTS 

In  Exhibit  3  we  have  listed  the  cost  comparisons  between  the  1962 
general  election  paper  ballot,  the  1964  general  election  conducted 
on  Votomatic  and  estimated  costs  of  the  1964  general  election  had  it 
been  conducted  on  paper  ballots.  Please  bear  in  mind  some  of  our 
expenses  in  this  election  could  be  accounted  to  some  over  precautionary 
measures,  because  of  our  first  test  election. 

The  county  rented  1,376  Votomatics  (used  for  voting)  from  Harris 
at  $25  each.  The  rental  fee  included  the  ballot  boxes,  vote  checkers  and 
the  ballot  assemblies,  except  for  the  actual  printing  cost  of  the  ballot 
pages.  In  addition,  Harris  Votomatic  furnished  369  demonstration  units 
without  charge.  The  total  rental  charges,  including  freight,  was  $34,- 
542.10.  The  actual  unit  rental  of  $34,400  will  apply  to  the  $200,000 
purchase  price  if  purchase  is  indicated  prior  to  January  1,  1965. 

Including  the  rental  fees  in  the  total  costs,  the  election  cost  the 
taxpayers  $15,787.81  less  than  it  would  have  on  paper  ballots.  Assuming 
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that  the  Votomaties  were  purchased,  we  would  have  reduced  our  cost 
per  registered  voter  from  $1.35  to  $0.89  each  or  a  total  savings  of 
$50,329.91. 

At  the  offer  presented  San  Joaquin  County  by  Harris  Votomatic,  we 
could  write  off  the  cost  in  four  elections. 

In  addition,  we  feel  we  will  lower  cost  of  future  elections  by  elimi- 
nating the  precinct  demonstrators,  heavier  consolidation  of  precincts, 
revision  of  certain  forms  and  in  the  fact  that  we  have  made  some  non- 
recurring purchases  (metal  container,  extension  cords,  etc.) 

FUNCTIONAL  OPERATION 

Almost  every  function  relating  to  the  conduct  of  elections  was  di- 
rectly affected  by  the  use  of  Votomatic.  We  feel  that  some  comment 
on  these  are  pertinent  to  this  report. 

Vofers'  Education 

Harris  Votomatic  was  very  helpful  with  the  voters'  education  pro- 
gram. They  assumed  what  costs  were  involved,  provided  personnel  to 
assist  and  gave  many  helpful  suggestions  based  on  their  Georgia  expe- 
riences. There  were  two  major  education  drives : 

1.  On  election  day,  there  was  a  paid  demonstrator,  with  a  demon- 
stration unit,  in  each  precinct.  The  demonstrators  were  instructed  to 
be  quite  insistent  that  every  voter  try  out  the  Votomatic  before  obtain- 
ing a  ballot  from  the  precinct  board. 

2.  On  October  22nd  we  had  paid  demonstrators  in  every  elementary 
school  building  throughout  the  county,  from  the  hours  of  2  p.m_.  to 
8  p.m.,  for  public  demonstration.  All  school  students  were  given 
"fliers"  to  take  home  announcing  the  demonstrations  and  describing 
the  Votomaties.  (We  would  like  to  point  out  that  the  county  super- 
intendent of  schools  office,  many  school  administrators  and  teachers 
were  most  cooperative  in  these  demonstrations).  In  addition  to  the 
public  demonstrations,  we  made  the  Votomaties  available  to  the  high 
schools  on  the  Monday  and  Tuesday  preceding  the  22nd  for  student, 
education.  On  Wednesday,  they  were  made  available  to  the  junior  high 
schools  and  on  Thursday,  the  morning  of  the  22nd,  they  were  made 
available  to  the  elementary  school  teachers  for  demonstrations  to  their 
students. 

We  feel  that  the  public  demonstrations  held  in  the  school  buildings 
were  only  somewhat  successful.  The  parent  response  was  greater  in  the 
rural  areas  than  in  the  metropolitan  areas,  but  both  were  below  our 
expectations.  However,  we  do  feel  that  the  student  demonstrations  were 
most  rewarding.  Because  of  the  simplicity  of  the  Votomatic  operation, 
the  students  loved  it  and  seemed  to  rush  home  to  tell  their  parents  how 
easy  it  was  to  vote. 

Supplementing  these  two  main  drives,  the  Votomaties  were  demon- 
strated to  almost  every  service  club,  civic  organization,  church  group, 
labor  unions  and  P.T.A.  organizations.  They  were  loaned  to  candidates 
and  political  party  organizations  for  demonstration.  The  American 
Legion  took  the  education  program  on  as  a  unit  project  and  opened^ a 
downtown  store  for  Votomatic  demonstrations  where  they  gave  "I 
pledge  to  vote"  pins  to  every  person  they  trained.  The  League  of 
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Women  Voters  demonstrated  the  Votomatic  as  a  part  of  their  non- 
partisan program  on  the  ballot  propositions. 

Overall,  we  feel  our  voter  education  program  was  at  least  99^%oo 
percent  complete,  if  not  pure. 

Precincts 

'We  reduced  our  general  election  precincts  from  510  in  the  primary 
election  to  295  in  the  general  election  on  Votomatic.  This  done  by  con- 
solidating general  election  precincts  two  to  one  in  the  heavily  populated 
areas.  We  left  the  rural  area'  precincts  unconsolidated  because  of  dis- 
tance to  polling  places.  We  furnished  five  Votomatics  per  consolidated 
precinct  and  in  the  unconsolidated  precincts,  we  furnished  three.  This 
gave  a  ratio  as  low  as  10  voters  per  unit  to  a  high  of  175  voters  per 
unit.  This  was  done  primarily  to  gain  experience  as  the  number  of 
registered  voters  per  unit  to  determine  our  ratio  in  future  elections. 
Under  the  punchcard  system,  precincts  can  range  as  high  as  1,000 
registered  voters.  We  felt  that  if  Votomatics  are  purchased,  the  deter- 
mining factor  in  establishing  our  precincts  would  be  the  number  of 
registered  voters  which  a  precinct  board  of  four  could  process  during 
a  rush  hour.  We  had  precincts  ranging  in  size  from  29  registered  voters 
to  883.  Based  on  the  general  election  experience,  we  feel  that  we  can 
have  precincts  of  about  600  registered  voters  each. 

Polling  Places 

Total  rental  of  polling  places  was  substantially  reduced  by  the  con- 
solidation of  precincts.  We  use  as  many  free  rental  locations  as  pos- 
sible; i.e.,  schools,  firehouses,  churches,  etc.  We  pay  $10  for  those 
polling  places  which  we  must  rent  (principally  private  garages).  Total 
cost  for  rentals  were  reduced  from  $3,450  in  the  1962  general  to  $1,720 
for  the  1964  general. 

We  found  one  rather  interesting  psychological  fact  about  voter 
behavior,  i.e.,  in  polling  places  where  the  booths  are  located  in  a  large 
area  (school  multipurpose)  the  voters  take  less  time  to  mark  their 
ballots  than  where  they  are  located  in  smaller  area,  such  as  a  private 
living  room  or  small  garage. 

In  future  elections,  if  we  create  precincts  of  600  or  more  registered 
voters  and  furnish  8  to  10  Votomatics,  we  will  have  to  have  larger  size 
polling  places  than  some  of  oar  present  garages  and  residences. 

Election  Officers 

With  less  precincts,  we  reduced  our  election-officer  staff  from  4,080 
in  the  1964  primary  to  1,180  in  the  general.  There  were  four  election 
officers  per  precinct — inspector  ($21),  assistant  inspector  and  two 
judges  ($18  each).  Bearing  in  mind  that  the  board  of  supervisors  ap- 
propriated funds  for  increase  of  election  officers'  salaries  only  if  paper 
ballots  were  to  be  used,  the  use  of  Votomatic  reduced  the  election 
officers'  salaries  account  from  what  would  have  been  $75,990  to  an 
actual  expenditure  of  $24,162. 

In  training  our  election  officers  we  established  classes  throughout  the 
county,  restricting  attendance  to  only  10  precincts  per  class.  Our  school 
of  instructions  lasted  approximately  two  hours.  We  assigned  each  pre- 
cinct board  to  a  given  class  period  and  had  three  classes  per  day.  We 
furnished  supply  kits  to  each  board  for  the  class  period  and  went  over 
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each  item  that  had  varied  from  the  paper  ballot  function.  In  retrospect, 
we  were  over-concerned  about  the  Votomatic  precinct  closeout  changes. 
We  do  not  feel  that  this  restrictive  of  a  class  attendance  was  neces- 
sary. We  could  have  confined  our  attendance  to  inspectors  only.  How- 
ever, we  could  have  stressed  the  write-in  canvass  more  completely. 

In  addition  to  the  school  of  instructions,  we  furnished  each  election 
officer  with  a  step-by-step  instruction  sheet.  Harris  Votomatic  also 
furnished  a  pictorial  instruction  guide  for  each  precinct  board. 

Very  few  precinct  boards  had  any  substantial  problems  in  closing 
out  their  precincts  and  getting  their  voted  ballot  cards  into  the  receiv- 
ing centers.  However,  it  seems,  from  questionnaires  submitted  to  inspec- 
tors, that  the  larger  precincts  (500  or  more)  had  problems  processing 
voters  during  the  rush  hours  or  else  getting  enough  free  time  to  allow 
the  election  officers  lunch  and  dinner  breaks.  The  average  maximum 
number  of  voters  processed  per  hour  was  around  50.  The  slowest  process 
appears  to  be  the  searching  of  the  index  to  register  and  the  book  of 
official  affidavits  for  the  voter 's  name.  Therefore,  in  future  elections,  it 
may  be  necessary  to  provide  for  six-member  boards  in  precincts  of 
500  or  more. 

Polling  Place  Equipment 

1.  Chairs  and  tables:  With  the  reduced  number  of  precincts  and 
election  officers,  we  now  have  sufficient  chairs  and  tables  to  handle  our 
future  growth  for  some  time  to  come. 

2.  Toting  tooths:  We  used  all  three  types  of  our  existing  booths 
without  making  any  alterations  for  the  use  of  Votomatic.  The  Harris 
people  had  recommended  that  the  units  be  bolted  to  the  booth's  shelf. 
However,  we  felt  this  was  undesirable  since  in  the  event  Votomatic 
proved  unsuccessful,  we  would  not  be  left  with  booths  having  four 
holes  in  the  shelves.  So  we  simply  had  the  election  officers  set  the 
Votomatics  on  the  shelves  when  they  set  up  their  polling  places.  Out 
of  93,047  times  that  the  Votomatics  were  used  on  election  day,  not  once 
did  one  fall  from  the  voting  shelf.  Therefore,  we  feel  that  all  three, 
types  of  our  booths  are  quite  adequate  for  the  Votomatic  system.^  How- 
ever, we  would  recommend  that  we  continue  our  present  policy  of 
gradually  replacing  the  old  wooden  booths  with  new  metal  ones — and 
that  the  new  ones  have  the  shelf  built  at  an  angle  and  recessed  to 
hold  the  Votomatics. 

3.  Ballot  loxes:  The  problem  of  purchasing  ballot  boxes  would  be 
automatically  taken  care  of  with  the  purchase  of  Votomatic,  since 
Harris  ships  each  group  of  four  units  in  a  ballot  box. 

Receiving  Centers 

The  receiving  center  operation  was  basically  the  same  as  in  past 
elections.  We  had  the  same  four  centers  established  throughout  the 
county.  The  farthest  distance  from  receiving  center  to  counting  center 
was  only  21  miles.  Two  election  officers  were  required  to  bring  in  the 
precinct  returns  to  their  assigned  centers.  The  receiving  centers  then 
had  the  voted  ballot  card  containers  transported,  under  guard,  to  the 
counting  center  in  the  courthouse  basement.  The  only  additional  per- 
sonnel required,  due  to  Votomatic,  was  the  guards. 
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Counting  Cenfer 

The  counting  center  was  established  in  the  courthouse  basement 
where  the  data-processing  equipment  is  located.  The  counting-center 
personnel  totaled  62  for  election  night.  They  comprised  the  following 
boards : 

1.  Seal  and  Container  Inspecting  Board  (Two  Boards — Three  Mem- 
bers Each) 

As  set  forth  in  the  State  Voting  Commission  procedures,  these  two 
boards  checked  in  the  metal  containers  having  the  voted  ballot  cards. 
They  were  required  to  certify  to  the  condition  of  seal  upon  receipt. 
"We  established  a  ratio  of  150  precincts  per  board.  This  proved  very 
successful  and  could  probably  be  increased  to  200  or  more. 

2.  Ballot  Inspecting  Board  (Ten  Boards — Three  Members  Each  Plus 
One  Runner  Each) 

In  accordance  with  the  procedures,  this  board  breaks  the  seal,  opens 
the  container  and  removes  the  voted  ballot  cards  and  the  defective 
ballot  cards,  has  the  defective  cards  reproduced,  places  the  header  card 
on  the  voted-card  stacks,  notes  the  number  of  cards  in  the  stack  and 
then  transfers  them  to  the  computer.  Based  on  our  observations  in  the 
Georgia  primary  election,  we  felt  we  would  establish  a  30-precinct-per- 
board  ratio  for  the  ballot-inspecting  board.  However,  based  on  our 
operation  election  night,  we  feel  this  could  be  increased  to  40-1  or  50-1 
and  higher. 

3.  Data  Processing  Board  (One  Board — ^Four  Members) 

This  board  and  its  functions  are  set  forth  in  the  commission's  pro- 
cedures. Ours  was  composed  of  county  data-processing  people.  "We  have 
no  recommendation  for  change  in  this  board.  Since  this  board  actually 
operates  the  1,400  family,  there  must  be  one  for  each  system  used. 

4.  Accuracy  Board  (One  Board — Three  Members) 

The  function  of  this  board  is  also  set  forth  in  the  procedures.  Basic- 
ally this  board  certifies  to  the  accuracy  of  the  total  results.  For  our 
own  protection,  we  picked  top  data-processing  people  from  outside 
county  service.  (Data  supervisors  from  Stanford  Data  Processing  Corp., 
Diamond  Walnut  and  Sharpes  General  Depot.) 

5.  Packaging  and  Sealing  Board  (One  Board — Three  Members) 
This  board  and  its  function  is  also  provided  in  the  procedures.  They 

package   and  seal   the  voted-ballot   cards   after  they  have   been  run 
through  the  computer  and  released  by  the  accuracy  board. 

6.  Reader-Card  Board  (One  Board — 2  Members) 

Though  not  specifically  provided  for  in  the  procedures,  we  estab- 
lished this  board  to  control  the  prepunched  header  cards  placed  with 
the  stack  of  voted-ballot  cards  from  each  precinct. 

7.  Duplicating  Board  (One  Board — Four  Members) 

Though  this  board  is  not  specifically  established  in  the  procedures, 
its  duties  are  to  duplicate  the  defective  cards  received  from  the  pre- 
cincts. We  duplicated  these  cards  on  an  IBM  519  and,  upon  the  advice 
of  the  accuracy  board,  we  made  photocopies  of  all  defective  cards 
prior  to  putting  them  in  the  519.  One  member  of  the  board  made  the 
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photocopies,  another  operated  the  519  and  the  other  two  compared 
the  reproduced  cards  for  accuracy.  We  reproduced  81  defective  cards 
on  the  519.  None  of  these  were  mutilated  by  the  519.  Therefore,  we 
feel  that  photocopies  of  defective  cards  would  not  be  necessary  in 
future  elections. 

We  also  duplicated  124  defective  cards  detected  in  the  computer 
room  by  the  data-processing  board.  We  did  not  endeavor  to  reproduce 
these  cards  election  night,  since  it  would  hamper  our  assembly  line 
functions  (the  519  was  located  in  the  ballot-inspecting  board  room). 
They  were  reproduced  the  next  day  for  the  official  canvass.  Out  of 
the  93,047  ballot  cards  read,  only  7  defective  cards  made  it  to  the 
computer  to  cause  downtime.  However,  downtime  was  less  than  two 
minutes  per  card  and  none  of  the  seven  cards  were  mutilated. 

Computer  Equipment 

All  voted-ballot  cards  were  read  on  our  1401  Column  Binary  Card 
System,  with  4-K  storage  and  a  start-read  attachment.  By  using  this 
additional  device,  we  were  able  to  increase  our  card-read  speed  from 
400  to  800  per  minute.  In  addition,  we  had  standby  equipment  under 
contract,  in  the  event  our  county  equipment  failed. 

Our  printout  showed  the  precinct  totals  for  each  candidate  and 
each  measure,  plus  a  countywide  running  total  for  each  and  also 
showed  the  percentage  of  vote  received  for  each,  at  both  precinct  and 
countywide  level.  We  had  to  preprint  the  candidates  and  measures  on 
our  printout  forms  since  practically  all  of  the  4-K  storage  was  used 
for  the  program.  Much  of  the  storage  was  used  because  of  the  percent- 
age of  vote  tabulation.  However,  we  are  concerned  about  the  capacity 
of  4-K  storage  in  primary  elections  where  we  have  as  many  as  36  dif- 
ferent ballot  types.  In  the  November  election,  we  had  only  four  ballot 
types,  but  we  were  able  to  get  by  with  only  one  ballot  program,  and 
the  one  program  required  practically  all  of  the  4-K  storage,  with  the 
percentage  computed.  It  is  quite  possible  that  4-K  may  be  sufficient  for 
more  ballot  types  if  we  don't  compute  percentages  and  if  we  have 
some  of  the  program  (i.e.,  party  affiliation)  prepunched  in  the  ballot  , 
cards.  However,  we  would  recommend  that  our  1401  storage  be  in- 
creased to  8-K. 

Ballots  and  Supplies 

The  only  significant  increase  in  cost,  due  to  the  Votomatic  operation, 
was  in  the  ballots  and  precinct  kits.  Some  of  this  increase  can  be 
accounted  to  overprecautionary  measures,  and  some  of  it  can  be  charged 
to  the  lack  of  statewide  volume  purchase. 

At  the  request  of  the  board  of  supervisors,  we  used  every  other  hole 
in  the  Votomatic  assembly.  This  practically  doubled  our  ballot  length 
as  far  as  printing  stock  is  concerned. 

Our  sample  ballot,  as  opposed  to  Monterey  County,  was  m  booklet 
form  to  create  a  facsimile  of  the  Votomatic 's  ballot  assembly.  This 
created  additional  printing  cost  because  of  cutting,  stapling  and  trim- 
ming. We  have  not  been  able  to  obtain  unit  cost  breakdown  from  our 
ballot  supplies  so  we  do  not  know  the  cost  of  our  sample  ballots,  nor 
can  we  compare  prices  with  the  flat  sheet  sample  used  by  Monterey. 
At  the  present  time  we  feel  we  will  use  the  same  sample  ballot  layout 
for  future  elections. 
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Absentee  ballots  were  conducted  on  the  old  paper  ballot  form.  Again, 
we  do  not  have  a  unit  price,  however,  vre  are  sure  that  this  was  quite 
expensive  since  it  required  a  separate  ballot  makeup  for  the  paper 
ballot  form.  Monterey  County  used  a  ballot  similar  to  their  sample 
ballot  for  absentee  voting.  This  saved  a  separate  composition  cost.  We 
would  recommend  in  future  elections  that  our  absentee  ballot  format 
be  the  same  as  the  sample  ballot  format  in  order  to  save  composition 
cost. 

Our  write-in  ballot  envelope  was  less  expensive  than  anticipated  but 
we  will  have  to  make  some  modifications  to  insure  that  the  voter  inserts 
the  ballot  card  properly.  In  addition,  we  hope  to  be  able  to  have  the 
ballot  stub  numbers  removed  from  the  write-in  ballot  envelopes. 

Our  ballot  cards  were  purchased  through  Secretary  of  State  from 
IBM.  The  commission's  procedures  require  the  precinct  number  to  be 
punched  or  printed  on  the  bottom  of  the  cards.  We  ordered  the  cards 
from  IBM  in  reverse  number  order  and  had  a  local  printer  print  the 
precinct  numbers  in  accordance  with  our  quantity  order.  The  local 
printing  was  80^  per  thousand.  IBM  is  in  a  position  to  offer  the  same 
service  at  70^  per  thousand.  In  future  elections,  we  will  have  IBM 
do  it,  if  we  can  anticipate  our  precinct  quantities  far  enough  in  ad- 
vance. We  purchased  approximately  100  extra  ballots  per  precinct  in 
the  anticipation  of  hea^y  spoilage  due  to  the  unfamiliarity  of  voters 
with  Votomatic.  However,  our  spoilage  was  far  below  anticipation. 
In  fact,  it  was  only  slightly  higher  than  normal  ballots. 

The  precinct  kits  were  $15.75  each  which  was  higher  than  our  $11.50 
for  the  paper  ballot  kits.  Again,  some  of  this  can  be  accounted  to  our 
overprecautions.  Some  of  it  can  be  accounted  to  the  additional  envelopes 
and  seals  required  by  the  procedures.  However,  we  feel  that  most  of 
it  can  be  charged  to  lack  of  volume  printing  by  the  supplier.  With  our 
county  using  295  precincts  and  Monterey  County  using  37,  it  doesn't 
provide  for  volume  printing.  We  feel  the  price  will  come  down  as  more 
counties  utilize  Harris  Votomatics. 

Votomatics 

1.  Preelection  Day 

We  found  one  major  area  of  concern  in  this  election.  We  consolidated 
a  junior  college  district  trustee  election  with  our  general.  The  principal 
area  is  in  Stanislaus  County,  but  the  district  includes  one  of  our  high 
schools  (seven  precincts).  There  were  24  candidates  who  filed  for  elec- 
tion. The  Votomatics  will  accept  only  20  names  per  page.  Therefore, 
we  were  left  with  the  choice  of  either  rotating  the  names,  as  provided 
in  the  procedures,  or  furnishing  paper  ballots  for  the  consolidated 
portion.  We  decided  to  use  the  paper  ballots.  However,  if  we  are  again 
faced  with  this  problem,  we  will  print  the  candidates'  names  on  the 
reverse  side  of  the  second  sheet.  This  way  a  voter  will  be  able  to  see 
all  of  the  candidates'  names  at  one  time. 

The  Votomatics  and  the  ballot  assemblies  were  shipped  separately, 
prior  to  the  day  of  election.  It  was  necessary,  before  delivery  to  pre- 
cincts, to  check  the  ballot  assemblies;  place  them  in  the  Votomatics; 
attach  the  wire  seal ;  place  the  precinct  number  on  the  Votomatic  con- 
tainer and  on  the  ballot  box  holding  the  Votomatics  for  that  precinct. 
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It  required  four  people  two  working  days  to  perform  this  function  on 
all  1,376  units  used  for  voting. 

The  Votomatics  were  delivered  to  the  polling  places  with  the  rest 
of  the  equipment.  Since  the  procedures  require  the  precinct  number 
to  appear  on  the  ballot  assemblies,  the  transfer  companies  were  required 
to  make  guaranteed  delivery  to  each  polling  place.  The  ballot  boxes 
holding  four  Votomatics  were  insufficient  for  convenient  delivery  within 
the  consolidated  precincts  where  we  furnished  five  units.  We  found  it 
necessary  to  tie  the  extra  Votomatic  to  the  ballot  box  for  that  pre- 
cinct to  insure  delivery.  We  hope  to  have  the  commission's  procedures 
changed  to  allow  for  ballot-type  designations  on  the  ballot  assemblies 
rather  than  the  precinct  number.  This  way,  guaranteed  precinct  de- 
livery would  be  less  of  a  problem. 

2.  Election  Day 

All  the  Votomatics  performed  very  well  on  election  day,  particularly 
when  one  considers  that  this  was  the  first  time  that  our  93,047  voters 
used  them.  Out  of  61  trouble  calls  from  precincts  answered  by  our  radio 
cars  on  election  day,  the  following  can  be  attributed  to  Votomatics : 

18  jammed  cards 

13  request  for  additional  Votomatics 

9  new  stylus 

4  lights 

2  damaged  ballot  assemblies 

Most  of  the  jammed  card  problems  occurred  early  in  the  morning. 
It  was  discovered  that  most  of  these  were  due  to  an  old  habit  devel- 
oped by  the  election  officers  in  the  use  of  paper  ballots— in  that  they 
partially  tore  the  perforation  on  the  ballot  card  prior  to  handing  it  to 
the  voter.  Consequently,  after  the  voter  had  punched  his  ballot,  the 
perforation  would  give  when  the  voter  tried  to  remove  it  from  the 
Votomatic,  leaving  the  ballot  card  in  the  unit.  Since  we  had  wire- 
sealed  the  ballot  assemblies,  it  was  necessary  to  send  staff  to  remove 
the  jammed  cards  and  replace  the  metal  seal. 

The  stylus  problem  was  created  by  the  voters  breaking  the  chain. 
Only  one  of  the  replaced  stylus  was  due  to  the  bending  of  the  point. 

Of  the  two  damaged  ballot  assembly  calls,  one  was  due  to  the  voter 
tearing  a  page  out  of  the  assembly.  The  other  was  due  to  the  voter 
punching  the  stylus  through  the  arrow  on  the  ballot  pages. 

3.  Recommendations 

We  have  made  the  following  recommendations  to  Harris  Votomatic 
for  changes  in  their  units: 

1.  That  in  lieu  of  the  metal  hinging  of  the  ballot  pages,  that  a  ballot 
assembly  with  plastic  envelopes  be  made  available  to  purchasers. 

2.  That  the  yellow  mask  be  made  for  custom  punching  in  convenient 
installation. 

3.  That  the  chain  be  made  either  longer  or  located  in  the  center  of 
the  unit  rather  than  on  the  right-hand  side.  It  appears  that  the  present 
length  is  not  convenient  for  left-handed  voters. 

The  Harris  people  have  assured  us  that  these  changes  are  being  pro- 
vided in  the  new  units. 
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Vote  Checker 

In  addition  to  the  ballot  box  furnished  with  each  group  of  four 
units,  Harris  provides  a  vote  checker.  This  is  a  ballot  assembly  attached 
to  a  small  card  holder  in  which  a  voted  ballot  card,  with  the  stub  de- 
tached, can  be  inserted  for  checking  the  vote.  We  feel  that  the  con- 
venience of  the  vote  checker  is  not  worth  the  cost  of  printing  the  ballot 
assemblies.  We  feel  that  a  punched  ballot  card  can  be  easily  checked 
by  the  numerical  comparison  of  the  punched  holes  against  the  printed 
arrows  on  the  ballot  assembl,y.  Therefore,  we  feel  that  we  will  not  fur- 
nish vote  checkers  to  the  precincts  in  future  elections. 


EXHIBIT   1 

SAN  JOAQUIN  COUNTY 

OPERATIONAL  COMPARISON   BETWEEN   1962  AND 

1964  GENERAL  ELECTIONS 


Item 

Total   registration   

Total  votes  cast 

Percentage  of  vote  cast  

Total  precincts    

Smallest  precinct 

Largest   precinct   

Registered  voters  per  precinct — mean  average- 
Registered  voters  per  precinct — mode  average.. 

Number  of  mr.ximum  votes  per  ballot 

Number  of  votes  for  first  office  on  ballot 

Number  of  votes  for  last  measure  on  ballot 

Drop-off  vote 

Polls  closed   

First  precinct  checked  in  at  receiving  center 

Last  precinct  checked  in  at  receiving  center 

Precinct   closeout — mean   average   

Precinct  closeout — mode  average 

Precinct  closeout — total  man-hours 

Number  of  election  officers — per  precinct 

Number  of  election  officers — total 

Election  officers'  salaries — per  precinct 

Election  officers'   salaries — total 


1962  general 

1964  general 

(paper  ialJot) 

(Votomatic) 

108,307 

111,041 

88,021 

97,515 

88.7% 

87.8% 

490 

295 

29 

29 

338 

883 

221 

376 

200-249 

400-449 

44 

26 

87,518 

95,673 

72,741 

90,920 

14,777 

4,753 

7  :00  p.m. 

8  :00  p.m. 

10  :.30  p.m. 

8  :45  p.m. 

7  :15  a.m. 

12:15  a.m. 

2  :53  a.m. 

10  :03  p.m. 

L  :30-l  :59  a.m. 

10  :00-10 :15  p.m. 

27,015 

2,423 

8 

4 

4,080 

1,180 

$21-$18-$8 

$21-$18 

$52,831.60* 

$25,683.50 

*  Includes  bag  fees  for  return  of  supplies  by  election  officers. 

EXHIBIT  2 

ELECTION  NIGHT  PUBLIC— PRESS  RELEASES 


Time 


9:10  p.m 

9:32  p.m 

9:45  p.m 

9:54  p.m 

10:05  p.m 

10:17  p.m 

10:27  p.m 

10:41  p.m 

10:52  p.m 

11:04  p.m 70 

11:26  p.m 85 


Numher  of  precincts 
out  of  295  reported 

1 

5 

7 

11 

16 

27 

44 

50 

59 


Numher  of  precincts 
Time  out  of  295  reported 

11:37  p.m 100 

11:52  p.m 120 

12:07  a.m 141 

12:28   a.m 170 

12:50  a.m 200 

1:08  a.m 228 

1:15  a.m 241 

1:41  a.m 254 

1:57  a.m 278 

2:08  a.m 295 


Average  time  lapse  between  each  individual  public  report — 14  minutes,  10  seconds. 
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EXHBBiT  3 

SAN  JOAQUIN  COUNTY  GENERAL  ELECTION 
COST  COMPARISON  TABLE 


1962 

Paper  iallot 

(actual) 

SALARIES 

Election  officers $52,831.60 

Precinct  demonstrators 

Absentee  boards 725.00 

Election  centers 2,343.50 

Seasonal  clerks 21,260.61 

FORMS  AND  SUPPLIES 

Ballots     15,954.51 

Precinct  supply  kits 5,912.92 

Miscellaneous  supplies 4,206.98 

POLLING  PLACES 

Rental   3,450.00 

Delivery  of  equipment 4,401.00 

MISCELLANEOUS 

Publications   1,967.75 

Postage  for  sample  ballots 4,007.14 

Subtotal $117,061.01 

Votomatic  rental 

Registration   108,307 

Cost  per  registered  voter 1.08 

Cost  per  registered  voter 

(without  rental)   

Vote  cast 88,921 

Cost  per  vote  cast 1-31 

Cost  per  vote  cast 

(without  rental)   


1964 

Votomatic 

(actual) 

1964 

without 

Votomatic 

(estimated) 

$24,162.00 

2,950.00 

2,943.00 

3,469.25 

21,604.05 

$75,990.00 

2,943.00 

3,900.00 

21,000.00 

23,468.25 
5,776.04 
5,812.60 

19,500.00 
6,000.00 
5,000.00 

1,720.00 
3,361.00 

3,600.00 
5,517.00 

1,253.90 
3,057.61 

3,400.00 
3,057.61 

$99,577.70 
34,542.10 

$149,907.61 

$134,119.80 

111,041 

1.20 

111,041 
1.35 

.89 

97,632 

1.37 

97,632 
1.53 

1.01 
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CASES  ON  REAPPORTIONMENT 
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KENNETH  W.  COLEGROVE,  Peter  J.  Chamales  and 
Kenneth  C.  Sears,  Appellants, 

V. 

DWIGHT    H.    GREEN,    as    a    Member    ex    oflRcio    of    the    Primary    Certifying 
Beard  of  the  State  of  Illinois,  et  al. 

(328  U.S.  549) 
June  10,  1946 

OPINION    OF   THE   COURT 

Mr.  Justice  Frankfurter  announced  the  j^idgment  of  the  Court  and 
an  opinion  in  which  Mr.  Justice  Reed  and  ]\Ir.  Justice  Burton  concur: 

This  case  is  appropriately  here,  under  §  266  of  the  Judicial  Code,  28 
USCA  §  380,  8  FCA  title  28,  §  380,  on  direct  review  of  a  judgment  of 
the  District  Court  of  the  Northern  District  of  Illinois,  composed  of 
three  judges,  dismissing  the  complaint  of  these  appellants.  Appellants 
are  three  qualified  voters  in  Illinois  districts  which  have  much  larger 
populations  than  other  Illinois  Congressional  districts.  They  brought 
this  suit  against  the  Governor,  the  Secretary  of  State,  and  the  Auditor 
of  the  State  of  Illinois,  as  members  ex  officio  of  the  Illinois  Primary 
Certifying  Board,  to  restrain  them,  in  effect,  from  taking  proceedings 
for  an  election  in  November  1946,  under  the  provisions  of  Illinois  law 
governing  Congressional  districts.  Ill  L  1901,  p.  3.  Formally,  the  appel- 
lants asked  for  a  decree,  with  its  incidental  relief,  §  274(d)  Judicial 
Code,  28  USCA  §  400,  8  FCA  title  28,  §  400,  declaring  these  provisions 
to  be  invalid  because  they  violated  various  proAdsions  of  the  United 
States  Constitution  and  §  3  of  the  Reapportionment  Act  of  August  8, 
1911,  37  Stat  13,  c  5  as  amended,  2  USCA  §  2a,  2  FCA  title  2,  §  2a,  in 
that  by  reason  of  subsequent  changes  in  population  the  Congressional 
districts  for  the  election  of  Representatives  in  the  Congress  created  by 
the  Illinois  Laws  of  ]901  (111  Rev  Stat  c  46,  1945,  §§  154-156)  lacked 
com^pactness  of  territory  and  approximate  equality  of  population.  The 
District  Court,  feeling  bound  bv  this  Court 's  opinion  in  Wood  v.  Broom, 
287  US  1,  77  L  ed  131,  53  S  Ct  1,  dismissed  the  complaint.  (DC)  64  F 
Supp  632. 

The  District  Court  was  clearly  right  in  deeming  itself  bound  by 
Wood  V.  Broom,  supra,  and  we  could  also  dispose  of  this  case  on  the 
authority  of  AYood  v.  Broom.  The  legal  merits  of  this  controversy  were 
settled  in  that  case,  inasmuch  as  it  held  that  the  Reapportionment  Act 
of  June  18,  1929,  46  Stat  21,  c  28,  as  amended,  2  USCA  §  2a,  2  FCA 
title  2,  §  2a,  has  no  requirements  "  as  to  the  compactness,  contiguity  and 
equality  in  population  of  districts."  287  US  at  8,  77  L  ed  135,  53  S  Ct  1. 
The  Act  of  1929  still  governs  the  districting  for  the  election  of  Repre- 
sentatives. It  must  be  remembered  that  not  only  was  the  legislative  his- 
tory of  the  matter  fully  considered  in  Wood  v.  Broom,  but  the  question 
had  been  elaborately  before  the  Court  in  Smilev  v.  Holm,  285  US  355, 
76  L  ed  795,  52  S  Ct  397 ;  Koenig  v.  Flvnn,  285  US  375  76  L  ed  805,  52 
S  Ct  403 ;  and  Carroll  v.  Becker,  285  US  380,  76  L  ed  807,  52  S  Ct  402, 

(47) 
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argued  a  few  months  before  Wood  v.  Broom  was  decided.  Nothing  has 
now  been  adduced  to  lead  us  to  overrule  what  this  Court  found  to  be 
the  requirements  under  the  Act  of  1929,  the  more  so  since  seven  Con- 
gressional elections  have  been  held  under  the  Act  of  1929  as  construed 
by  this  Court.  No  manifestation  has  been  shown  by  Congress  even  to 
question  the  correctness  of  that  which  seemed  compelling  to  this  Court 
in  enforcing  the  will  of  Congress  in  Wood  v.  Broom. 

But  we  also  agree  with  the  four  Justices  (Brandeis,  Stone,  Roberts, 
and  Cardozo,  JJ.)  who  were  of  opinion  that  the  bill  in  Wood  v.  Broom, 
supra,  should  be  "dismissed  for  want  of  equity."  To  be  sure,  the  pres- 
ent complaint,  unlike  the  bill  in  Wood  v.  Broom,  was  brought  under 
the  Federal  Declaratory  Judgment  Act  which,  not  having  been  enacted 
until  1934,  was  not  available  at  the  time  of  Wood  v.  Broom.  But  that 
Act  merely  gave  the  federal  courts  competence  to  make  a  declaration 
of  rights  even  though  no  decree  of  enforcement  be  immediately  asked. 
It  merely  permitted  a  freer  movement  of  the  federal  courts  within  the 
recognized  confines  of  the  scope  of  equity.  The  Declaratory  Judgment 
Act  "only  provided  a  new  form  of  procedure  for  the  adjudication  of 
rights  in  conformity"  with  "established  equitable  principles."  Great 
Lakes  Dredge  &  Dock  Co.  v.  Huffman,  319  US  293,  300,  87  L  ed  1407 
1412,  63  S  Ct  1070.  And  so,  the  test  for  determining  whether  a  federal 
court  has  authority  to  make  a  declaration  such  as  is  here  asked,  is 
whether  the  controversy  "would  be  justiciable  in  this  Court  if  presented 
in  a  suit  for  injunction."  Nashville,  C.  &  St.  L.  R.  Co.  v.  Wallace,  288 
US  249,  262,  77  L  ed  730,  735,  53  S  Ct  345,  87  ALR  1191. 

We  are  of  opinion  that  the  petitioners  ask  of  this  Court  what  is 
beyond  its  competence  to  grant.  This  is  one  of  those  demands  on  judicial 
power  which  cannot  be  met  by  verbal  fencing  about  "jurisdiction."  It 
must  be  resolved  by  considerations  on  the  basis  of  which  this  Court, 
from  time  to  time,  has  refused  to  intervene  in  controversies.  It  has  re- 
fused to  do  so  because  due  regard  for  the  effective  working  of  our  gov- 
ernment revealed  this  issue  to  be  of  a  peculiarly  political  nature  and 
therefore  not  meet  for  judicial  determination. 

This  is  not  an  action  to  recover  for  damage  because  of  the  discrim- 
inatory exclusion  of  a  plaintiff  from  rights  enjoyed  by  other  citizens. 
The  basis  for  the  suit  is  not  a  private  wrong,  but  a  wrong  suffered  by 
Illinois  as  a  polity.  Compare  Nixon  v.  Herndon,  273  US  536,  71  L  ed 
759,  47  S  Ct  446,  and  Lane  v.  Wilson,  307  US  268,  83  L  ed  1281,  59  S  Ct 
872,  with  Giles  v.  Harris,  189  US  475,  47  L  ed  909,  23  S  Ct  639.  In 
effect  this  is  an  appeal  to  the  federal  courts  to  reconstruct  the  elec- 
toral process  of  Illinois  in  order  that  it  may  be  adequately  represented 
in  the  councils  of  the  Nation.  Because  the  Illinois  Legislature  has  failed 
to  revise  its  Congressional  Representative  districts  in  order  to  reflect 
great  changes,  during  more  than  a  generation,  in  the  distribution  of  its 
population,  we  are  asked  to  do  this,  as  it  were,  for  Illinois. 

Of  course  no  court  can  affirmatively  re-map  the  Illinois  districts  so 
as  to  bring  them  more  in  conformity  with  the  standards  of  fairness  for 
a  representative  system.  At  best  we  could  only  declare  the  existing 
electoral  system  invalid.  The  result  would  be  to  leave  Illinois  undis- 
tricted  and  to  bring  into  operation,  if  the  Illinois  legislature  chose 
not  to  act,  the  choice  of  members  for  the  House  of  Representatives  on 
a  state-wide  ticket.  The  last  stage  may  be  worse  than  the  first.  The 
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upshot  of  judicial  action  may  defeat  the  vital  political  principle  which 
led  Congress,  more  than  a  hundred  years  ago,  to  require  districting. 
This  requirement,  in  the  language  of  Chancellor  Kent,  "was  recom- 
mended by  the  wisdom  and  justice  of  giving,  as  far  as  possible,  to  the 
local  subdivisions  of  the  people  of  each  state,  a  due  influence  in  the 
choice  of  representatives,  so  as  not  to  leave  the  aggregate  minority  of 
the  people  in  a  state,  though  approaching  perhaps  to  a  majority,  to 
be  wholly  overpowered  by  the  combined  action  of  the  numerical  ma- 
jority, without  any  voice  whatever  in  the  national  councils."  1  Kent, 
Commentaries,   12th  ed,   1873,   *230-231,   note    (c).   Assuming   acqui- 
escence on  the  part  of  the  authorities  of  Illinois  in  the  selection  of  its 
Represenatives  by  a  mode  that  defies  the  direction  of  Congress  for 
selection  by  districts,  the  House  of  Representatives  may  not  acquiesce. 
In  the  exercise  of  its  power  to  judge  the  qualifications  of  its  own  mem- 
bers, the  House  may  reject  a  delegation  of  Representatives-at-large. 
Article  1,  §  5,  CI.  1.  For  the  detailed  system  by  which  Congress  super- 
vises the  election  of  its  members,  see  e.  g.,  2  USCA  §§  201-226,  2  FCA 
title  2,   §§   201-226;  Bartlett,   Contested  Elections  in  the  House   of 
Representatives  (2  vols.)  ;  Alexander,  History  of  the  Procedure  of  the 
House  of  Representatives  (1916)  c  XVI.  Nothing  is  clearer  than  that 
this  controversy  concerns  matters  that  bring  courts  into  immediate 
and  active  relations  with  party  contests.  From  the  determination  of 
such  issues  this  Court  has  traditionally  held  aloof.  It  is  hostile  to  a 
democratic  system  to  involve  the  judiciary  in  the  politics  of  the  people. 
And  it  is  not  less  pernicious  if  such  judicial  intervention  in  an  essen- 
tially political  contest  be  dressed  up  in  the  abstract  phrases  of  the  law. 
The  petitioners  urge  with  great  zeal  that  the  conditions  of  which 
they  complain  are  grave  evils  and  offend  public  morality.  The  Consti- 
tution of  the  United   States   gives   ample  power  to   provide   against 
these  evils.  But  due  regard  for  the  Constitution  as  a  viable  system  pre- 
cludes judicial  correction.  Authority  for  dealing  with  such  problems 
resides  elsewhere.  Article  1,  §  4  of  the  Constitution  provides  that  ' '  The 
Times,  Places  and  Manner  of  holding  Elections  for  .  .  .  Representa- 
tives, shall  be  prescribed  in  each  State  by  the  Legislature  thereof; 
but  the  Congress  may  at  any  time  by  Law  make  or  alter  such  Regu- 
lations, .  .  .  ."  The  short  of  it  is  that  the  Constitution  has  conferred 
upon  Congress  exclusive  authority  to  secure  fair  representation  by 
the  States  in  the  popular  House  and  left  to  that  House  determination 
whether  States  have  fulfilled  their  responsibility.  If  Congress  failed 
in  exercising  its  powers,  whereby  standards  of  fairness  are  offended, 
the  remedy  ultimately  lies  with  the  people.  Whether  Congress  faith- 
fully discharges  its  duty  or  not,  the  subject  has  been  committed  to 
the  exclusive  control  of  Congress.  An  aspect  of  government  from  which 
the  judiciary,  in  view  of  what  is  involved,  has  been  excluded  by  the 
clear  intention  of  the  Constitution  cannot  be  entered  by  the  federal 
courts  because  Congress  may  have  been  in  default  in  exacting  from 
States  obedience  to  its  mandate. 

The  one  stark  fact  that  emerges  from  a  study  of  the  history  of  Con- 
gressional apportionment  is  its  embroilment  in  politics,  in  the  sense  of 
party  contests  and  party  interests.  The  Constitution  enjoins  upon  Con- 

•  These  years  were  chosen  at  random. 
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gress  the  duty  of  apportioning  Representatives  "among  the  several 
States  .  .  .  according  to  their  respective  Numbers,  .  .  ,  ."  Article  1, 
§  2.  Yet,  Congress  has  at  times  been  heedless  of  this  command  and 
not  apportioned  according  to  the  requirements  of  the  Census.  It 
never  occurred  to  anyone  that  this  Court  could  issue  mandamus  to 
compel  Congress  to  perform  its  mandatory  duty  to  apportion.  "What 
might  not  be  done  directly  by  mandamus,  could  not  be  attained 
indirectly  by  injunction."  Chafee,  Congressional  Reapportionment 
(1929)  42  Harvard  L  Rev  1015,  1019.  Until  1842  there  was  the 
greatest  diversity  among  the  States  in  the  manner  of  choosing  rep- 
resentatives because  Congress  had  made  no  requirement  for  district- 
ing. [June  15,  1836]  5  Stat  49,  c  99.  Congress  then  provided  for 
the  election  of  Representatives  by  districts.  Strangely  enough,  the 
power  to  do  so  was  seriously  questioned ;  it  was  still  doubted  by  a  Com- 
mittee of  Congress  as  late  as  1901.  See  e.  g.,  Speech  of  Mr.  [afterwards 
Mr.  Justice]  Clifford,  Cong.  Globe,  April  28,  1842,  27th  Cong,  2d  Sess, 
Appx,  p  347;  1  Bartlett,  Contested  Elections  in  the  House  of  Repre- 
sentatives (1865)  47,  276;  H  R  Rep  No.  3000,  56th  Cong  2d  Sess 
(1901);  H  R  Doc  No.  2052,  64th  Cong,  2d  Sess  (1917)  43;  United 
States  V.  Gradwell,  243  US  476,  482,  483,  61  L  ed  857,  863,  37  S  Ct  407. 
In  1850  Congress  dropped  the  requirement.  [May  23,  1850]  9  Stat  428, 
432,  433,  c  11.  The  Reapportionment  Act  of  1862  required  that  the 
districts  be  of  contiguous  territory.  [June  14,  1862]  12  Stat  572, 
c  170.  In  1872  Congress  added  the  requirement  of  substantial  equality 
of  inhabitants,  [February  2,  1872]  17  Stat  28,  c  11.  This  was  re- 
inforced in  1911.  [August  8,  1911]  37  Stat  13,  14,  c  5,  2  USCA 
§  2,  2  FCA  title  2,  §  2.  But  the  1929  Act,  as  we  have  seen,  dropped 
these  requirements.  [June  18,  1929]  46  Stat  21,  c  28,  2  USCA  §  2a,  2 
FCA  title  2,  §  2a.  Throughout  our  history,  whatever  may  have  been 
the  controlling  Apportionment  Act,  the  most  glaring  disparities  have 
prevailed  as  to  the  contours  and  the  population  of  districts.  Appendix 
I  summarizes  recent  disparities  in  the  various  Congressional  Repre- 
sentative districts  throughout  the  country  and  Appendix  II  gives  fair 
samples  of  prevailing  gerrvmanders.  For  other  illustrations  of  glaring 
inequalities,  see  71  Cong  Rec  2278-79,  2480  et  seq ;  86  Cong  Rec  4369, 
4370-71,  76th  Cong,  2d  Sess  (1940)  ;  H  R  Rep  No.  1695,  61st  Cong,  2d 
Sess  (1910);  (1920)  24  Law  Notes  124;  (October  30,  1902)  75  The 
Nation  343;  and  see,  generally,  Schmeckebier,  Congressional  Appor- 
tionment (1941)  ;  and  on  gerrymandering,  see  Griffith,  The  Rise  and 
Development  of  the  Gerrymander  (1907). 

To  sustain  this  action  would  cut  very  deep  into  the  very  being  of 
Congress.  Courts  ought  not  to  enter  this  political  thicket.  The  remedy 
for  unfairness  in  districting  is  to  secure  State  legislatures  that  will 
apportion  properly,  or  to  invoke  the  ample  powers  of  Congress.  The 
Constitution  has  many  commands  that  are  not  enforceable  by  courts 
because  they  clearly  fall  outside  the  conditions  and  purposes  that  cir- 
cumscribe judicial  action.  Thus,  "on  demand  of  the  executive  author- 
ity, ' '  Art  4,  §  2,  of  a  State  it  is  the  duty  of  a  sister  State  to  deliver  up 
a  fugitive  from  justice.  But  the  fulfillment  of  this  duty  cannot  be  ju- 
dicially enforced.  Kentucky  v.  Demiison,  24  How  (US)  66,  16  L  ed  717. 
The  duty  to  see  to  it  that  the  laws  are  faithfully  executed  cannot  be 
brought  under  legal  compulsion,  Mississippi  v.  Johnson,  4  Wall. (US) 
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475,  18  L  ed  437.  Violation  of  the  great  guaranty  of  a  republican  form 
of  government  in  States  cannot  be  challenged  in  the  courts.  Pacific 
Teleph.  &  Teleg.  Co.  v.  Oregon,  223  US  118,  56  L  ed  377,  32  S  Ct  224. 
The  Constitution  has  left  the  performance  of  many  duties  in  our  gov- 
ernmental scheme  to  depend  on  the  fidelity  of  the  executive  and  legis- 
lative action  and,  ultimately,  on  the  vigilance  of  the  people  in  exercis- 
ing their  political  rights. 

Dismissal  of  the  complaint  is  affirmed. 

Mr.  Justice  Jackson  took  no  part  in  the  consideration  or  decision  of 
this  case. 

For  opinions  of  Rutledge  and  Black,  JJ.,  see  post,  pp  1442,  1443. 

Appendix  I 

DISPARITIES  IN  APPORTIONMENT  SHOWING  DISTRICTS  IN  EACH  STATE 

HAVING  LARGEST  AND  SMALLEST  POPULATIONS 


1946 

State  Dist.  Population 

ALA.   9th  4.59,9.30 

6th  251,757 

ARIZ.    2  Representatives 

Elected  at  large. 

ARK. 1st  423,152 

3d  177,476 

CALIF. 3d  409,404 

21st  194,199 

COLO. 1st  322,412 

4th  172,847 

CONN.    1st  450,189 

5th  247,601 

DEL.    1  Representative 

FLA.    1st  4.39,895 

6th  186,831 

GA.    5th  487,552 

9th  235,420 

IDAHO     2d  300,357 

1st  224,516 

ILL.     7th  914,053 

5th  112,116 

IND.    11th  460,926 

9th  241,323 

IOWA     2d  392,0.52 

4th  268,900 

KANSAS    4th  382,546 

3d  249,574 

KY.    9th  413,690 

5th  225,426 

LA.    6th  333,295 

8th  240,166 

ME.    1st  290,-335 

2d  276,695 

MD.   2d  5.34,-568 

1st  195,427 

MASS.     10th  346,623 

1st  278,459 

MICH.    17th  419,007 

12th  200,265 

MINN.    6th  334,781 

9th  283,845 
*  These  years  were  chosen  at  random. 


1928 

11 

W7 

Dist. 

Population 

Dist. 

Populatio 

9th 

310,054 

2d 

188,214 

6th 

170,188 

7th 

130,451 

1  Representative 

Not  yet 

admitted 

1st 

330,292 

1st 

220,261 

3d 

180,348 

4th 

147,806 

10th 

516,283 

5th 

228,717 

2d 

129,357 

4th 

147,642 

3d 

281,170 

2d 

207,539 

4th 

140,532 

1st 

204,659 

1st 

336.027 

2d 

248,582 

5th 

224,426 

3d 

121,792 

1  Representative 

1  Representative 

4th 

315,292 

2d 

202,792 

2d 

187,474 

1st 

188,630 

5th 

308,364 

2d 

180,300 

3d 

205,-343 

11th 

155,948 

2d 

253,542 

1  Representative 

1st 

178,324 

7th 

560,434 

13th 

184,027 

5th 

1.58,092 

22nd 

159,186 

7th 

348,061 

7th 

191,472 

4th 

179,737 

6th 

139,359 

11th 

295,449 

11th 

203,470 

1st 

156,594 

1st 

153,712 

3d 

280,045 

7th 

278,208 

4th 

152,378 

1st 

167,314 

11th 

289,766 

4th 

192,055 

8th 

168,067 

7th 

141,461 

6th 

255,372 

3d 

214,785 

7th 

204,909 

2d 

1-52,025 

1st 

195,072 

4th 

183,070 

2d 

188,-563 

1st 

153.778 

2d 

311,413 

2d 

208,165 

1st 

194,568 

5th 

153,912 

8th 

2.59,9-54 

5th 

174,866 

15th 

217,-307 

6th 

169,418 

6th 

533,748 

2d 

191,841 

10th 

198,679 

9th 

148,626 

5th 

275,645 

2d 

188,480 

9th. 

112,235 

6th 

184,848 
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State  Dist.  Population 

MISS. - 7th  470,781 

4th  201,316 

MO.   12th  503,738 

9th  214,787 

MONT.    2cl  323,597 

1st  235,859 

NEB.     1st  369,190 

2d  305,961 

NEV.     1  Representative 

N.  H. 2d  247,033 

1st  244,491 

N.  J. 1st  370,220 

2d  226,169 

N.   M.    2  Representatives 

Elected  at  large 

N.  Y. 25th  365,918 

45th  235,913 

N.  C. 4th  358,573 

1st  239,040 

N.  D. 2  Representatives 

Elected  at  large 
OHIO    22d  698,650 

5th  163,561 

OKLA.    1st  416,863 

7th  189,547 

ORB.     3d  355,099 

2d  210,991 

PA.    nth  441,518 

14th  212,979 

R.   I.    2d  374,463 

1st  338,883 

S.  O.   2d  361,933 

5th  251,137 

S.  D.  1st  485,829 

2d  157,132 

TENN.    2d  388,938 

5th  225,918 

TEX.     8th  528,961 

17th  230,010 

UTAH     2d  293,922 

1st  256,388 

VT.    1  Representative 

VA.    9th  360,679 

4th  243,165 

WASH.     1st  412,689 

4th  244,908 

W.  VA. 6th  378,630 

1st  281,333 

WIS.   5th  391,467 

10th  263,088 

WTO.    1  Representative 

•  These  years  were  chosen  at  random. 


1928 

1897 

Dist. 

Population 

Dist. 

Population 

3d 

349,662 

5th 

224,618 

8th 

177,185 

1st 

143,315             11 

10th 

521,587 

14th 

230,478            J 

8th 

138,807 

9th 

152,442            1 

2d 

333,476 

1  Representative           1 

1st 

215,413 

! 

6th 

288,090 

4th 

195,434 

1st 

173,458 

3d 

163,674 

1  Representative 
1st  224,842 

2d  218,241 

8th  290,610 

nth  228,615 

1  Representative 


1  Representative 
1st  190,.532 

2d  185,998 

7th  256,093 

8th  125,793 

Not  yet  admitted 


1  Representative 


23d 

391,620 

14th           227,978 

12th 

151,605 

7th           114,766 

5th 

408,139 

6th           204,686 

3d 

202,760 

3d            160,288 

2d 

220,700 

1  Representative 

3d 

210,203 

14th 

439,013 

2d            205,293 

nth 

167,217 

12th           158,026 

3d 

325,680 

Not  yet  admitted 

7th 

189,472 

1st 

346,989 

2d            158,205 

2d 

160,502 

1st            155,562             ! 

12th 

390,991 

4th           309,986             i 

15th 

136,283 

3d            129,764 

3d 

210,201 

1st           180,548 

2d 

193,186 

2d            164,958 

7th 

266,956 

4th           200,000 

2d 

203,418 

5th           141,750 

2d 

251,405 

1  Representative 

3d 

138,031 

3d 

296,396 

3d            199,972 

5th 

145,403 

5th           153,773 

2d 

349,859 

6th           210,907      ■ 

7th 

211,032 

1st           102,827 

1st 

229,907 

1  Representative 

2d 

219,489 

2d 

176,596 

1st           169,940 

1st 

175,832 

2d            162,482 

2d 

312,458 

9th           187,467             1 

7th 

167,588 

2d            145,536 

1st 

348,474 

2  Representatives 

4th 

200,258 

Elected  at  large 

6th 

279,072 

3d             202,289 

4th 

214,930 

1st            177,840 

5th 

276,503 

6th           187,001             1 

6th 

214,206 

10th           149,845 
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Mr.  Justice  Rutledge: 

I  concur  in  the  result.  But  for  the  ruling  in  Smiley  v.  Holm,  285  US 
355,  76  L  ed  795,  52  S  Ct  397,  I  should  have  supposed  that  the  pro- 
visions of  the  Constitution,  Art  1,  §  4,  that  "The  Times,  Places  and 
Manner  of  holding  Elections  for  .  .  .  Representatives,  shall  be  pre- 
scribed in  each  State  by  the  Legislature  thereof;  but  the  Congress 
may  at  any  time  by  Law  make  or  alter  such  Regulations  ...  ;"  Art 
I,  §  2,  vesting  in  Congress  the  duty  of  apportionment  of  representatives 
among  the  several  states  "according  to  their  respective  Numbers;"  and 
Art  I,  §  5,  making  each  house  the  sole  judge  of  the  Qualifications  of 
its  own  Members,  would  remove  the  issues  in  this  case  from  justiciable 
cognizance.  But,  in  my  judgment,  the  Smiley  Case  rules  squarely  to 
the  contrary,  save  only  in  the  matter  of  degree. 

Moreover,  we  have  but  recently  been  admonished  again  that  it  is  the 
very  essence  of  our  duty  to  avoid  decision  upon  grave  constitutional 
questions,  especially  when  this  may  bring  our  function  into  clash  with 
the  political  departments  of  the  Government,  if  any  tenable  alterna- 
tive ground  for  disposition  of  the  controversy  is  presented.^ 

I  was  unable  to  find  such  an  alternative  in  that  instance.  There  is 
one,  however,  in  this  case.  And  I  think  the  gravity  of  the  constitu- 
tional questions  raised  so  great,  together  with  the  possibilities  for  col- 
lision above  mentioned,  that  the  admonition  is  appropriate  to  be  fol- 
lowed here.  Other  reasons  support  this  view,  including  the  fact  that, 
in  my  opinion,  the  basic  ruling  and  less  important  ones  in  Smiley  v. 
Holm  (US)  supra,  would  otherwise  be  brought  into  question. 

Assuming  that  that  decision  is  to  stand,  I  think,  with  Mr.  Justice 
Black,  that  its  effect  is  to  rule  that  this  Court  has  power  to  afford  re- 
lief in  a  case  of  this  type  as  against  the  objection  that  the  issues  are  not 
justiciable. 

In  the  later  case  of  Wood  v.  Broom,  287  US  1,  77  L  ed  131,  53  S 
Ct  1,  the  Court  disposed  of  the  cause  on  the  ground  that  the  1929 
Reapportionment  Act,  46  Stat  21,  c  28,  2  USCA  §  2a,  2  FCA  title  2, 
§  2a,  did  not  carry  forward  the  requirements  of  the  1911  Act,  37  Stat 
13,  c  5,  2  USCA  §  2,  2  FCA  title  2,  §  2,  and  declined  to  decide  whether 
there  was  equity  in  the  bill.  287  US  1,  8,  77  L  ed  131,  135,  53  S  Ct  1. 
But,  as  the  Court 's  opinion  notes,  four  justices  thought  the  bill  should 
be  dismissed  for  want  of  equity.^ 

In  my  judgment  this  complaint  should  be  dismissed  for  the  same 
reason.  Assuming  that  the  controversy  is  justiciable,  I  think  the  cause 
is  of  so  delicate  a  character,  in  view  of  the  considerations  above  noted, 
that  the  jurisdiction  should  be  exercised  only  in  the  most  compelling 
circumstances. 

As  a  matter  of  legislative  attention,  whether  by  Congress  or  the 
General  Assembly,  the  case  made  by  the  complaint  is  strong.  But  the 

1  United  States  v.  Lovett,  328  US  303,  concurring  opinion  at  1261,  ante,  1252,  66  S  Ct 
1073  :  "But  the  most  fundamental  principle  of  constitutional  adjudication  is  not 
to  face  constitutional  questions  but  to  avoid  them,  if  at  all  possible.  And  so  the 
'Court  developed  for  its  own  governance  in  the  cases  confessedly  withm  its 
jurisdiction,  a  series  of  rules  under  which  it  has  avoided  passing  upon  a  large 
part  of  all  the  constitutional  questions  pressed  upon  it  for  decision. 

a  Want  of  equity  jurisdiction  does  not  go  to  the  power  of  a  court  m  the  same  manner 
as  want  of  jurisdiction  over  the  subject  matter.  Thus,  want  of  equity  jurisdiction 
may  be  waived.  Matthews  v.  Rodgers,  284  US  521,  524,  525,  76  L,  ed  44  <,  451, 
452,  52  S  Ct  217,  and  cases  cited. 
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relief  it  seeks  pitches  this  Court  into  delicate  relation  to  the  functions 
of  state  officials  and  Congress,  compelling  them  to  take  action  which 
heretofore  they  have  declined  to  take  voluntarily  or  to  accept  the  alter- 
native of  electing  representatives  from  Illinois  at  large  in  the  forth- 
coming elections. 

The  shortness  of  the  time  remaining  makes  it  doubtful  whether  action 
could,  or  would,  be  taken  in  time  to  secure  for  petitioners  the  effective 
relief  they  seek.  To  force  them  to  share  in  an  election  at  large  might 
bring  greater  equality  of  voting  right.  It  would  also  deprive  them  and 
all  other  Illinois  citizens  of  representation  by  districts  which  the  pre- 
vailing policy  of  Congress  commands.  46  Stat  26,  c  28,  as  amended, 
2  USCA  §  2a,  2  FCA  title  2,  §  2a. 

If  the  constitutional  provisions  on  which  appellants  rely  give  them 
the  substantive  rights  they  urge,  other  provisions  qualify  those  rights 
in  important  ways  by  vesting  large  measures  of  control  in  the  political 
subdivisions  of  the  government  and  the  state.  There  is  not,  and  could 
not  be  except  abstractly,  a  right  of  absolute  equality  in  voting.  At  best 
there  could  be  only  a  rough  approximation.  And  there  is  obviously  con- 
siderable latitude  for  the  bodies  vested  with  those  powers  to  exercise 
their  judgment  concerning  how  best  to  attain  this,  in  full  consistency 
with  the  Constitution. 

The  right  here  is  not  absolute.  And  the  cure  sought  may  be  worse 
than  the  disease. 

I  think,  therefore,  the  case  is  one  in  Avhich  the  Court  may  properly, 
and  should,  decline  to  exercise  its  jurisdiction.^  Accordingly,  the  judg- 
ment should  be  affirmed  and  I  join  in  that  disposition  of  the  cause. 

Mr.  Justice  Black,  dissenting : 

The  complaint  alleges  the  following  facts  essential  to  the  position  I 
take :  Petitioners,  citizens  and  voters  of  Illinois,  live  in  Congressional 
election  districts,  the  respective  populations  of  which  range  from  612,- 
000  to  914,000.  Twenty  other  Congressional  election  districts  have  popu- 
lations that  range  from  112,116  to  385,207.  In  seven  of  these  districts 
the  population  is  below  200,000.  The  Illinois  Legislature  established 
these  districts  in  1901  on  the  basis  of  the  Census  of  1900.  The  Federal 
Census  of  1910,  of  1920,  of  1930,  and  of  1940,  each  showed  a  growth 
of  population  in  Illinois  and  a  substantial  shift  in  the  distribution 
of  population  among  the  districts  established  in  1901.  But  up  to  date, 
attempts  to  have  the  State  Legislature  reapportion  Congressional  elec- 
tion districts  so  as  more  nearly  to  equalize  their  population  have  been 
unsuccessful.  A  contributing  cause  of  this  situation,  according  to  peti- 
tioners, is  the  fact  that  the  State  Legislature  is  chosen  on  the  basis  of 
State  election  districts  inequitably  apportioned  in  a  way  similar  to 
that  of  the  1901  Congressional  election  districts.  The  implication  is  that 
the  issues  of  State  and.  Congressional  apportionment  are  thus  so  inter- 
dependent that  it  is  to  the  interest  of  State  Legislators  to  perpetuate 
the  inequitable  apportionment  of  both  State  and  Congressional  election 
districts.  Prior  to  this  proceeding  a  series  of  suits  had  been  brought 

»  "The  power  of  a  court  of  equity  to  act  is  a  discretionary  one.  .  .  .  WTiere  a  federal 
court  of  equity  is  asked  to  interfere  with  the  enforcement  of  state  laws,  it  shouW 
do  so  only  'to  prevent  irreparable  injury  which  is  clear  and  imminent.  Ameri- 
can Federation  of  Labor,  Metal  Trades  Dept.  v.  Watson,  327  US  5  82,  ante,  873, 
66  S  Ct  761,  and  cases  cited, 
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in  the  State  courts  challenging  the  State's  local  and  federal  apportion- 
ment system.  In  all  these  cases  the  Supreme  Court  of  the  State  had 
denied  effective  relief.^ 

In  the  present  suit  the  complaint  attacked  the  1901  State  Apportion- 
ment Act  on  the  ground  that  it  among  other  things  violates  Article  I 
and  the  Fourteenth  Amendment  of  the  Constitution.  Petitioners  claim 
that  since  they  live  in  the  heavily  populated  districts  their  vote  is  much 
less  effective  than  the  vote  of  those  living  in  a  district  which  under  the 
1901  Act  is  also  allowed  to  choose  one  Congressman,  though  its  popu- 
lation is  sometimes  only  one-ninth  that  of  the  heavily  populated  dis- 
tricts. Petitioners  contend  that  this  reduction  of  the  effectiveness  of 
their  vote  is  the  result  of  a  wilful  legislative  discrimination  against 
them  and  thus  amounts  to  a  denial  of  the  equal  protection  of  the  laws 
guaranteed  by  the  Fourteenth  Amendment.  They  further  assert  that 
this  reduction  of  the  effectiveness  of  their  vote  also  violates  the  privi- 
leges and  immunities  clause  of  the  Fourteenth  Amendment  in  abridg- 
ing their  privilege  as  citizens  of  the  United  States  to  vote  for  Congress- 
men, a  privilege  guaranteed  by  Article  I  of  the  Constitution.  They 
further  contend  that  the  State  Apportionment  Act  directly  violates 
Article  I  which  guarantees  that  each  citizen  eligible  to  vote  has  a  right 
to  vote  for  Congressmen  and  to  have  his  vote  counted.  The  assertion 
here  is  that  the  right  to  have  their  vote  counted  is  abridged  unless 
that  vote  is  given  approximately  equal  weight  to  that  of  other  citizens. 
It  is  my  judgment  that  the  District  Court  had  jurisdiction ;  ^  that  the 
complaint  presented  a  justiciable  case  and  controversy ;  ^  and  that 
petitioners  had  standing  to  sue,  since  the  facts  alleged  show  that  they 
have  been  injured  as  individuals.  ^  Unless  previous  decisions  of  this 
Court  are  to  be  overruled,  the  suit  is  not  one  against  the  State  but 
against  State  officials  as  individuals.^  The  complaint  attacked  the  1901 
Apportionment  Act  as  unconstitutional  and  alleged  facts  indicating 
that  the  Act  denied  petitioners  the  full  right  to  vote  and  the  equal 
protection  of  the  laws.  These  allegations  have  not  been  denied.  Under 
these  circumstances,  and  since  there  is  no  adequate  legal  remedy  for 
depriving  a  citizen  of  his  right  to  vote,  equity  can  and  should  grant 
relief. 

It  is  difficult  for  me  to  see  why  the  1901  State  Apportionment  Act 
does  not  deny  petitioners  equal  protection  of  the  laws.  The  failure  of 
the  Legislature  to  reapportion  the  Congressional  election  districts  for 
forty  years,  despite  census  figures  indicating  great  changes  in  the  dis- 
tribution of  the  population,  has  resulted  in  election  districts  the  popu- 
lations of  which  range  from  112,000  to  900,000.  One  of  the  petitioners 

1  People  ex  rel.  W^oodyatt  v.  Thompson,  155  111  451,  40  NE  307  ;  Fergus  v.  Marks,  321 

111  510,  152  NE  557,  46  ALR  960;  Fergus  v.  Kinney,  333  111  437,  164  NE  665; 
People  V.  Clardy,  334  111  160,  165  NE  638;  People  ex  rel.  Fergus  v.  Blackwell, 
342  111  223,  173  NE  750;  Daly  v.  Madison  County,  378  111  357,  38  NE2d  160.  Cf. 
Moran  v.  Bowley,  347  111.  148,  179  NE  526. 

2  28  USCA  §   41    (14),  7  FCA  title  28,   §   41(14)  ;  BeU  v.  Hood,  No.   344,  decided  AprU 

1,  1946   [327  US  678,  ante,  939,  66  S  et  773]. 

a  Smiley  v.  Holm,  285  US  355,  76  L  ed  795,  52  S  Ct  397;  Koenig  v.  Flynn,  285  US 
375,  76  L,  ed  805,  52  S  Ct  403;  Carrol  v.  Becker,  285  US  380,  76  L  ed  807,  52  S 
Ct  402  ;  Wood  v.  Broom,  287  US  1,  77  L  ed  131,  53  S  Ct  1  ;  Nixon  v.  Herndon, 
273  US  536,  540,  71  L  ed  759,  761,  47  S  Ct  446  ;  McPherson  v.  Blacker,  146  US  1, 
23,  24,  36  Li  ed  869,  873,  13  S  ct  3.  See  also  cases  collected  in  2  ALR  1337  et  seq, 
note. 

*  Coleman  v.  Miller,  307  US  433,  438,  467,  83  L  ed  1385,  1388,  1404,  59  S  Ct  972,  122 
ALR  69  5. 

5  Ex  parte  Young,  209  US  123,  52  L  ed  714,  28  S  Ct  441,  13  L,RA(NS)  932,  14  Ann 
Cas  764  ;  Sterling  v.  Constantin.  287  US  378,  393,  77  L,  ed  375,  382,  53  S  Ct  190. 
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lives  in  a  district  of  more  than  900,000  people.  His  vote  is  consequently 
much  less  effective  than  that  of  each  of  the  citizens  living  in  the  district 
of  112,000.  And  such  a  gross  inequality  in  the  voting  power  of  citizens 
irrefutably  demonstrates  a  complete  lack  of  effort  to  make  an  equitable 
apportionment.  The  1901  State  Apportionment  Act  if  applied  to  the 
next  election  would  thus  result  in  a  wholly  indefensible  discrimination 
against  petitioners  and  all  other  voters  in  heavily  populated  districts. 
The  equal  protection  clause  of  the  Fourteenth  Amendment  forbids  such 
discrimination.  It  does  not  permit  the  states  to  pick  out  certain  qualified 
citizens  or  groups  of  citizens  and  deny  them  the  right  to  vote  at  all. 
See  Nixon  v.  Herndon,  273  US  536,  541,  71  L  ed  759,  761,  47  S  Ct  446; 
Nixon  V.  Condon,  286  US  73,  76  L  ed  984,  52  S  Ct  484,  88  ALR  458. 
No  one  would  deny  that  the  equal  protection  clause  would  also  prohibit 
a  law  that  would  expressly  give  certain  citizens  a  half -vote  and  others 
a  full  vote.  The  probable  effect  of  the  1901  State  Apportionment  Act 
in  the  coming  election  will  be  that  certain  citizens,  and  among  them 
the  petitioners,  will  in  some  instances  have  votes  only  one-ninth  as 
effective  in  choosing  representatives  to  Congress  as  the  votes  of  other 
citizens.  Such  discriminatory  legislation  seems  to  me  exactly  the  kind 
that  the  equal  protection  clause  was  intended  to  prohibit. 

The  1901  State  Apportionment  Act  in  reducing  the  effectiveness  of 
petitioners'  votes  abridges  their  privilege  as  citizens  to  vote  for  Con- 
gressmen and  violates  Article  I  of  the  Constitution.  Article  I  provides 
that  Congressmen  "shall  be  .  .  .  chosen  ...  by  the  people  of  the 
several  States."  It  thus  gives  those  qualified  a  right  to  vote  and  a 
right  to  have  their  vote  counted.  Ex  parte  Yarbrough,  110  US  651, 
28  L  ed  274,  4  S  Ct  152 ;  United  States  v.  Mosley,  238  US  383,  59  L  ed 
1355,  35  S  Ct  904.  This  Court  in  order  to  prevent  "an  interference 
with  the  effective  choice  of  the  voters"  has  held  that  this  right  extends 
to  primaries.  United  States  v.  Classic,  313  US  299,  314,  85  L  ed  1368, 
1377,  61  S  Ct  1031.  While  the  Constitution  contains  no  express  provi- 
sion requiring  that  Congressional  election  districts  established  by  the 
states  must  contain  approximately  equal  populations,  the  Constitution- 
ally guaranteed  right  to  vote  and  the  right  to  have  one's  vote  counted 
clearly  imply  the  policy  that  state  election  systems,  no  matter  what 
their  form,  should  be  designed  to  give  approximately  equal  weight  to 
each  vote  cast.  To  some  extent  this  implication  of  Article  I  is  expressly 
stated  by  §  (2)  of  the  Fourteenth  Amendment  which  provides  that 
"Representatives  shall  be  apportioned  among  the  several  States  accord- 
ing to  their  respective  numbers.  ..."  The  purpose  of  this  require- 
ment is  obvious:  It  is  to  make  the  votes  of  the  citizens  of  the  several 
States  equally  effective  in  the  selection  of  members  of  Congress.  It  was 
intended  to  make  illegal  a  nation-wide  "rotten  borough"  system  as 
between  the  States.  The  policy  behind  it  is  broader  than  that.  It  pro- 
hibits as  well  Congressional  "rotten  boroughs"  within  the  States,  such 
as  the  ones  here  involved.  The  policy  is  that  which  is  laid  down  by 
all  the  Constitutional  provisions  regulating  the  election  of  members 
of  the  House  of  Representatives,  including  Article  I  which  guarantees 
the  right  to  vote  and  to  have  that  vote  effectively  counted :  All  groiips, 
classes,  and  individuals  shall  to  the  extent  that  it  is  practically  feasible 
be  given  equal  representation  in  the  House  of  Representatives,  which, 
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in  conjunction  with  the  Senate,  writes  the  laws  affecting  the  life,  lib- 
erty, and  property  of  all  the  people. 

It  is  true  that  the  States  are  authorized  by  §  2  of  Article  I  of  the 
Constitution  to  legislate  on  the  subject  of  Congressional  elections  to  the 
extent  that  Congress  has  not  done  so.  Thus  the  power  granted  to  the 
State  Legislature  on  this  subject  is  primarily  derived  from  the  Federal 
and  not  from  the  State  Constitution.  But  this  federally-granted  power 
with  respect  to  elections  of  Congressmen  is  not  to  formulate  policy 
but  rather  to  implement  the  policy  laid  down  in  the  Constitution,  that, 
so  far  as  feasible,  votes  be  given  equally  effective  weight.  Thus,  a  state 
legislature  cannot  deny  eligible  voters  the  right  to  vote  for  Congress- 
men and  the  right  to  have  their  vote  counted.  It  can  no  more  destroy 
the  effectiveness  of  their  vote  in  part  and  no  more  accomplish  this  in 
the  name  of  "apportionment"  than  under  any  other  name.  For  legis- 
lation which  must  inevitably  bring  about  glaringly  unequal  represen- 
tation in  the  Congress  in  favor  of  special  classes  and  groups  should 
be  invalidated,  "whether  accomplished  ingeniously  or  ingenuously." 
Smith  V.  Texas,  311  US  128,  132,  85  L  ed  84,  87,  61  S  Ct  164.  See  also 
Lane  v.  Wilson,  307  US  268,  272,  83  L  ed  1281,  1286,  59  S  Ct  872. 

Had  Illinois  passed  an  Act  requiring  that  all  of  its  twenty-six  Con- 
gressmen be  elected  by  the  citizens  of  one  county,  it  would  clearly 
have  amounted  to  a  denial  to  the  citizens  of  the  other  counties  of  their 
Constitutionally  guaranteed  right  to  vote.  And  I  cannot  imagine  that 
an  Act  that  would  have  apportioned  twenty-five  Congressmen  to  the 
State's  smallest  county  and  one  Congressman  to  all  the  others,  would 
have  been  sustained  by  any  Court.  Such  an  Act  would  clearly  have 
violated  the  Constitutional  policy  of  equal  representation.  The  1901 
Apportionment  Act  here  involved  violates  that  policy  in  the  same  way. 
The  policy  with  respect  to  federal  elections  laid  down  by  the  Constitu- 
tion, while  it  does  not  mean  that  the  Courts  can  or  should  prescribe 
the  precise  methods  to  be  followed  by  state  legislatures  and  the  invali- 
dation of  all  Acts  that  do  not  embody  those  precise  methods,  does  mean 
that  state  legislatures  must  make  real  efforts  to  bring  about  approxi- 
mately equal  representation  of  citizens  in  Congress.  Here  the  Legisla- 
ture of  Illinois  has  not  done  so.  Whether  that  was  due  to  negligence  or 
was  a  wilful  effort  to  deprive  some  citizens  of  an  effective  vote,  the 
admitted  result  is  that  the  Constitutional  policy  of  equality  of  repre- 
sentation has  been  defeated.  Under  these  circumstances  it  is  the  Court's 
duty  to  invalidate  the  state  law. 

It  is  contended,  however,  that  a  court  of  equity  does  not  have  the 
power,  or  even  if  it  has  the  power,  that  it  should  not  exercise  it  in  this 
case.  To  do  so,  it  is  argued,  would  mean  that  the  Court  is  entering  the 
area  of  ' '  political  questions. ' '  I  cannot  agree  with  that  argument.  There 
have  been  cases,  such  as  Coleman  v.  Miller,  supra  (307  US  pp  454,  457, 
83  L  ed  1396,  1398,  59  S  Ct  972,  122  ALR  695),  where  this  Court 
declined  to  decide  a  question  because  it  was  political.  In  the  Miller 
Case,  however,  the  question  involved  was  ratification  of  a  Constitu- 
tional amendment,  a  matter  over  which  the  Court  believed  Congress 
had  been  given  final  authority.  To  have  decided  that  question  would 
have  amounted  to  a  trespass  upon  the  Constitutional  power  of  Con- 
gress. Here  we  have  before  us  a  state  law  w-hich  abridges  the  Constitu- 
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tional  rights  of  citizens  to  cast  votes  in  such  way  as  to  obtain  the  kind 
of  Congressional  representation  the  Constitution  guarantees  to  them. 
It  is  true  that  voting  is  a  part  of  elections  and  that  elections  are 
''political."  But  as  this  Court  said  in  Nixon  v.  Herndon,  273  US  536, 
71  L  ed  759,  47  S  Ct  446,  supra,  it  is  a  mere  "play  on  words"  to  refer 
to  a  controversy  such  as  this  as  "political"  in  the  sense  that  courts 
have  nothing  to  do  with  protecting  and  vindicating  the  right  of  a  voter 
to  cast  an  effective  ballot.  The  Classic  Case,  among  myriads  of  others, 
refutes  the  contention  that  courts  are  impotent  in  connection  with 
evasions  of  all  "political"  rights.  Wood  v.  Broom,  287  US  1,  77  L  ed 
131,  53  S  Ct  1,  does  not  preclude  the  granting  of  equitable  relief  in 
this  case.  There  this  Court  simply  held  that  the  State  Apportionment 
Act  did  not  violate  the  Congressional  Reapportionment  Act  of  1929, 
46  Stat  21,  26,  27.  c  28,  2  USCA  §  2a,  2  FCA  title  2,  §  2a,  since  that 
Act  did  not  require  election  districts  of  equal  population.  The  Court 
expressly  reserved  the  question  of  "the  right  of  the  complainant  to 
relief  in  equity."  Giles  v.  Harris,  189  US  475,  47  L  ed  909,  23  S  Ct  639, 
also  did  not  hold  that  a  Court  of  Equity  could  not,  or  should  not,  exer- 
cise its  power  in  a  case  like  this.  As  we  said  with  reference  to  that 
decision  in  Lane  v.  Wilson.  307  US  268,  272,  273,  83  L  ed  1281,  1286, 

59  S  Ct  872.  it  stands  for  the  principle  that  Courts  will  not  attempt  to 
"supervise"  elections.  Furthermore,  the  author  of  the  Giles  v.  Harris 
opinion  also  wrote  the  opinion  in  Nixon  v.  Herndon,  in  which  a  voter's 
right  to  cast  a  ballot  was  held  to  give  rise  to  a  justifiable  controversy. 

In  this  case,  no  supervision  over  elections  is  asked  for.  What  is 
asked  is  that  this  Court  do  exactly  what  it  did  in  Smiley  v.  Holm,  285 
US  255,  76  L  ed  795,  52  S  Ct  397,  supra.  It  is  asked  to  declare  a  state 
apportionment  bill  invalid  and  to  enjoin  state  officials  from  enforcing 
it.  The  only  difference  between  this  case  and  the  Smiley  Case  is  that 
there  the  case  originated  in  the  State  Courts  while  here  the  proceed- 
ing originated  in  the  Federal  District  Court.  The  only  type  of  case 
in  which  this  Court  has  held  that  a  federal  district  court  should  in 
its  discretion  stay  its  hand  any  more  than  a  state  court  is  where  the 
question  is  one  which  state  courts  or  administrative  agencies  have 
special  competence  to  decide.  This  is  not  that  type  of  question.  What 
is  involved  here  is  the  right  to  vote  guaranteed  by  the  Federal  Con- 
stitution. It  has  always  been  the  rule  that  where  a  federally  protected 
right  has  been  invaded  the  federal  courts  will  provide  the  remedy  to 
rectify  the  wrong  done.  Federal  courts  have  not  hesitated  to  exercise 
their  equity  power  in  cases  involving  deprivation  of  property  and 
liberty.  Ex  parte  Young,  209  US  123,  52  L  ed  714,  28  S  Ct  441,  13 
LRA  (NS)  932,  14  Ann  Cas  764,  supra;  Hague  v.  Committee  for 
Industrial  Organization,  307  US  496,  83  L  ed  1423,  59  S  Ct  954.  There 
is  no  reason  why  they  should  do  so  where  the  case  involves  the  right 
to  choose  representatives  that  make  laws  affecting  liberty  and  property. 

Nor  is  there  any  more  difficulty  in  enforcing  a  decree  in  this  case 
than  there  was  in  the  Smiley  Case.  It  is  true  that  declaration  of  invalid- 
ity of  the  State  Act  and  the  enjoining  of  State  officials  would  result  in 
prohibiting  the  State  from  electing  Congressmen  under  the  system  of 
the  old  Congressional  districts.  But  it  would  leave  the  State  free  to 
elect  them  from  the  State  at  large,  which,  as  we  held  in  the  Smiley 
Case,  is  a  manner  authorized  by  the  Constitution.  It  is  said  that  it 
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would  be  inconvenient  for  the  State  to  conduct  the  election  in  this 
manner.  But  it  has  an  element  of  virtue  that  the  more  convenient 
method  does  not  have— namely,  it  does  not  discriminate  against  some 
groups  to  favor  others,  it  gives  all  the  people  an  equally  effective  voice 
in  electing  their  representatives  as  is  essential  under  a  free  government, 
and  it  is  Constitutional. 

Mr.  Justice  Douglas  and  Mr.  Justice  Murphy  join  in  this  dissent. 


I 
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CHARLES  W.  BAKER  et  al..  Appellants, 

V 

JOE  C.  CARR  et  al. 

(369  U.S.  186) 

March  26,  1962. 

OPINION   OF   THE   COURT 

Mr.  Justice  Brennan  delivered  the  opinion  of  the  Court: 

This  civil  action  was  brought  under  42  USC  §§  1983  and  1988  to 
redress  the  alleged  deprivation  of  federal  constitutional  rights.  The 
complaint,  alleging  that  by  means  of  a  1901  statute  of  Tennessee 
apportioning  the  members  of  the  General  Assemhly  among  the  State's 
95  counties/  "these  plaintiffs  and  others  similarly  situated,  are  denied 
the  equal  protection  of  the  laws  accorded  them  by  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  by  virtue  of  the 
debasement  of  their  votes,"  was  dismissed  by  a  three-judge  court 
convened  under  28  USC  §  2281  in  the  Middle  District  of  Tennessee.^ 
The  court  held  that  it  lacked  jurisdiction  of  the  subject  matter  and 
also  that  no  claim  was  stated  upon  which  relief  could  be  granted. 
179  F  Supp  824.  We  noted  probable  jurisdiction  of  the  appeal.  364 
US  898,  5  L  ed  2d  193,  81  S  Ct  230.3  We  hold  that  the  dismissal  was 
error,  and  remand  the  cause  to  the  District  Court  for  trial  and  further 
proceedings  consistent  with  this  opinion. 

The  General  Assembly  of  Tennessee  consists  of  the  Senate  with 
33  members  and  the  House  of  Representatives  with  99  members.  The 
Tennessee  Constitution  provides  in  Art  2  as  follows: 

"Sec.  3.  Legislative  authority — Term  of  office. — The  Legislative 
authority  of  this  State  shall  be  vested  in  a  General  Assembly,  which 
shall  consist  of  a  Senate  and  House  of  Eepresentatives,  both  dependent 
on  the  people ;  who  shall  hold  their  offices  for  two  years  from  the  day 
of  the  general  election. 

"Sec.  4.  Census. — An  enumeration  of  the  qualified  voters,  and  an 
apportionment  of  the  Representatives  in  the  General  Assembly,  shall 
be  made  in  the  year  one  thousand  eight  hundred  and  seventy-one, 
and  within  every  subsequent  term  of  ten  years. 

"Sec.  5.  Apportionment  of  representatives. — The  number  of  Rep- 
resentatives shall,  at  the  several  periods  of  making  the  enumeration, 
be  apportioned  among  the  several  counties  or  districts,  according  to 
the  number  of  qualified  voters  in  each ;  and  shall  not  exceed  seventy- 
five,  until  the  population  of  the  State  shall  be  one  million  and  a  half, 
and  shall  never  exceed  ninety-nine ;  Provided,  that  any  county  having 
two-thirds  of  the  ratio  shall  be  entitled  to  one  member. 

"Sec.  6.  Apportionment  of  senators. — The  number  of  Senators, 
shall,  at  the  several  periods  of  making  the  enumeration,  be  appor- 

1  Public  Acts  of  Tennessee,  c.  122  (1901),  now  Tenn  Code  Ann  §§  3-101  to  3-107.  The 
full  text  of  the  1901  Act  as  amended  appears  In  an  Appendix  to  this  opinion. 

a  The  three-judge  court  was  convened  pursuant  to  the  order  of  a  single  district  judge, 
who  after  he  had  reviewed  certain  decisions  of  this  Court  and  found  them  dis- 
tinguishable in  features  "that  may  ultimately  prove  to  be  significant,"  held  that 
the  complaint  was  not  so  obviously  without  merit  that  he  would  be  justified  m 
refusing  to  convene  a  three-judge  court.  175  F  Supp  649,  652. 

«We  heard  argument  first  at  the  1960  Term  and  again  at  this  Term  when  the  case 
was  set  over  for  reargument  366  US  907,  81  S  Ct  1082. 
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tioned  among  the  several  counties  or  districts  according  to  the  number 
of  qualified  electors  in  each,  and  shall  not  exceed  one-third  the  number 
of  representatives.  In  apportioning  the  Senators  among  the  different 
counties,  the  fraction  that  may  be  lost  by  any  county  or  counties,  in 
the  apportionment  of  members  of  the  House  of  Representatives,  shall 
be  made  up  to  such  county  or  counties  in  the  Senate,  as  near  as  may 
be  practicable.  When  a  district  is  composed  of  two  or  more  counties, 
they  shall  be  adjoining;  and  no  county  shall  be  divided  in  forming 
a  district." 

Thus,  Tennessee's  standard  for  allocating  legislative  representation 
among  her  counties  is  the  total  number  of  qualified  voters  resident 
in  the  respective  counties,  subject  only  to  minor  qualifications."*  De- 
cennial reapportionment  in  compliance  with  the  constitutional  scheme 
was  effected  by  the  General  Assembly  each  decade  from  1871  to  1901. 
The  1871  apportionment^  was  preceded  by  an  1870  statute  requiring 
an  enumeration. "5  The  1881  apportionment  involved  three  statutes,  the 
first  authorizing  an  enumeration,  the  second  enlarging  the  Senate 
from  25  to  33  members  and  the  House  from  75  to  99  members,  and 
the  third  apportioning  the  membership  of  both  Houses.'^  In  1891  there 

*A  county  having  less  than,  but  at  least  two-thirds  of,  the  population  required  to 
choose  a  Representative  is  allocated  one  Representative.  See  also  Tenn  Const,  Art 
2,  §  6.  A  common  and  much  more  substantial  departure  from  the  number-of- 
voters  or  total-population  standard  is  the  gxiaranty  of  at  least  one  seat  to  each 
county.  See,  e.  g.,  Kansas  Const,  Art  2,  §  2  ;  NJ  Const,  Art  4,  §  3,  H  1. 

W^hile  the  Tennessee  Constitution  speaks  of  the  number  of  "qualifled  voters, 
the  exhibits  attached  to  the  complaint  use  figures  based  on  the  number  of  persons 
21  years  of  age  and  over.  This  basis  seems  to  have  been  employed  by  the  General 
Assembly  in  apportioning  legislative  seats  from  the  outset.  The  1870  statute  pro- 
viding for  the  first  enumeration,  Acts  of  1870  (1st  Sess)  c.  107,  directed  the 
courts  of  the  several  counties  to  select  a  Commissioner  to  enumerate  "all  the 
male  inhabitants  of  their  respective  counties,  who  are  twenty-one  years  of  age 
and  upward,  who  shall  be  resident  citizens  of  their  counties  on  the  first  day  of 
January  1871  ;  .  .  ."  Reports  compiled  in  the  several  counties  on  this  basis  were 
submitted  to  the  General  Assembly  by  the  Secretary  of  State  and  were  used  m 
the  first  apportionment.  Appendix  to  Tenn  SJ,  1871,  41,  43.  Yet  such  figures  would 
not  reflect  the  numbers  of  persons  qualifled  to  exercise  the  franchise  under  the 
then-governing  qualifications:  (a)  citizenship;  (b)  residence  in  the  State  12 
months,  and  in  the  county  six  months;  (e)  payment  of  poll  taxes  for  the  preced- 
ing year  unless  entitled  to  exemption.  Acts  of  1870  (2d  Sess)  c.  10.  (These  quah- 
flcations  continued  at  least  until  after  1901.  See  Tenn  Code  Ann,  §§  1167,  1220 
(1S96;  Supp  1904).)  Still,  when  the  General  Assembly  directed  the  Secretary  of 
State  to  do  all  he  could  to  obtain  complete  reports  from  the  counties,  the  Resolu- 
tion spoke  broadly  of  the  "impossibility  of  .  .  .  [redistricting]  without  the  census 
returns  of  the  voting  population  from  each  county  .  .  .  ."  Tenn  SJ,  1871,  pp.  46, 
47,  96.  The  figures  also  showed  a  correlation  with  Federal  Census  figures  for 
1870.  The  Census  reported  259,016  male  citizens  21  and  upward  in  Tennessee. 
Ninth  Census  of  the  United  States,  1870,  Statistics  of  the  Population  635  (1872). 
The  Tennessee  Secretary  of  State's  Report,  with  15  counties  not  reported,  gave  a 
figure  of  237,431.  Using  the  numbers  of  actual  votes  in  the  last  gubernatorial 
election  for  those  15  counties,  the  Secretary  arrived  at  a  total  of  250,025.  Appen- 
dix to  Tenn  SJ,  1871,  41-43.  This  and  subsequent  history  indicate  continued  refer- 
ence to  Census  figures  and  finally  in  1901,  abandonment  of  a  state  enumeration 
in  favor  of  the  use  of  Census  figures.  See  notes  7,  8,  9,  infra.  See  also  Williams, 
Legislative  Apportionment  in  Tennessee,  20  Tenn  L,  Rev  235,  236,  n.  6.  It  would 
therefore  appear  that  unless  there  is  a  contrary  showing  at  the  trial,  appellants 
current  figures,  taken  from  the  United  States  Census  Reports,  are  apposite. 
BActs  of  1871  (1st  Sess),  c.  146. 

« Acts  of  1870   (1st  Sess),  c.  107.  ,        „        ^  -.o^     mu 

^The  statute  authorizing  the  enumeration  was  Acts  of  1881  (1st  Sess),  c.  1^4.  ine 
enumeration  commissioners  in  the  counties  were  allowed  "access  to  the  U.  S.  Cen- 
sus Reports  of  the  enumeration  of  1880,  on  file  in  the  offices  of  the  County  Court 
Clerks  of  the  State,  and  a  reference  to  said  reports  by  said  commissioners  shall 
be  legitimate  as  an  auxiliary  in  the  enumeration  required  .  .  .  ."  Ibid.,  §   4. 

The  United  States  Census  reported  330,305  male  citizens  21  and  upward  in  Ten- 
nessee.  The  Tenth  Census  of  the  United   States,   1880,   Compendium   o96    (1883) 
The  Tennessee  Secretary  of  State's  Report  gave  a  figure  of  343,817,  Tenn  HJ   (1st 
Extra  Sess),  1881,  12-14  (1882).  .  ,       ^  ...   ^.        ■, 

The  General  Assembly  was  enlarged  in  accordance  with  the  constitutional 
mandate  since  the  State's  population  had  passed  1,500,000.  Acts  of  1881  (1st 
Extra  Sess),  c.  5  ;  and  see,  id..  Res  No.  3  ;  see  also  Tenth  Census  of  the  United 
States,  1880,  Statistics  of  the  Population  77  (1881).  The  statute  apportioning 
the  General  Assembly  was  Acts  of  1881  (1st  Extra  Sess),  c.  6. 
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was  both  an  enumeration  and  an  apportionment.^  In  1901  the  General 
Assembly  abandoned  separate  enumeration  in  favor  of  reliance  upon 
the  Federal  Census  and  passed  the  Apportionment  Act  here  in  con- 
troversy.^ In  the  more  than  60  years  since  that  action,  all  proposals 
in  both  Houses  of  the  General  Assembly  for  reapportionment  have 
failed  to  pass.^° 

Between  1901  and  1961,  Tennessee  has  experienced  substantial 
growth  and  redistribution  of  her  population.  In  1901  the  population 
was  2,020,616,  of  whom  487,380  were  eligible  to  vote.^i  The  1960 
Federal  Census  reports  the  State's  population  at  3,567,089,  of  whom 
2,092,891  are  eligible  to  vote.^^  Tj^g  relative  standings  of  the  counties 
in  terms  of  qualified  voters  have  changed  significantly.  It  is  primarily 
the  continued  application  of  the  1901  Apportionment  Act  to  this 
shifted  and  enlarged  voting  population  which  gives  rise  to  the  present 
controversy. 

Indeed,  the  complaint  alleges  that  the  1901  statute,  even  as  of  the 
time  of  its  passage,  "made  no  apportionment  of  Representatives  and 
Senators  in  accordance  with  the  constitutional  formula  .  .  .  ,  but  in- 
stead arbitrarily  and  capriciously  apportioned  representatives  in  the 
Senate  and  House  without  reference  ...  to  any  logical  or  reasonable 
formula  whatever. "^^  It  is  further  alleged  that  "because  of  the  pop- 
ulation changes  since  1900,  and  the  failure  of  the  legislature  to  re- 
apportion itself  since  1901,"  the  1901  statute  became  "unconstitutional 
and  obsolete."  Appellants  also  argue  that,  because  of  the  composition 
of  the  legislature  effected  by  the  1901  apportionment  act,  redress  in 
the  form  of  a  state  constitutional  amendment  to  change  the  entire 
mechanism  for  reapportioning,  or  any  other  change  short  of  that,  is 
difficult  or  impossible.i^  The  complaint  concludes  that  "these  plain- 

8  Acts  of  1891,  c.   22;  Acts  of  1891    (Extra  Sess),  c.   10.  Reference  to  United   States 

Census  figures  was  allowed  just  as  in  1881,  see  supra,  note  7.  The  United  States 
census  reported  402,476  males  21  and  over  in  Tennessee.  The  Eleventh  Census  of 
the  United  States,  1890,  Population  (Part  I)  781  (1895).  The  Tennessee  Secre- 
tary of  State's  report  gave  a  figure  of  399,575.  I  Tenn  SJ  473-474   (1891). 

9  Acts  of  1901,   Sen  Jt  Res   No.   35:  Acts  of  1901,  c.   122.  The  Joint  Resolution  said: 

"The  Federal  census  of  1900  has  been  very  recently  taken  and  by  reference  to 
said  Federal  census  an  accurate  enumeration  of  the  qualified  voters  of  the  respec- 
tive counties  of  the  State  of  Tennessee  can  be  ascertained  and  thereby  save  the 
expense  of  an  actual  enumeration  .  .  .  ."  •  ^         ^  ^ 

10  For  the  history  of  legislative  apportionment  in  Tennessee,  including  attempts  made 

since  1901,  see  Tenn  SJ  1959,  pp.  909-930;  and  "A  Documented  Survey  of  Legis- 
lative Apportionment  in  Tennessee,  1870-1957,"  which  is  attached  as  exhibit  2  to 
the  intervening  complaint  of  Mayor  V^est  of  Nashville,  both  prepared  by  the 
Tennessee  State  Historian,  Dr.  Robert  H.  V^hite.  Examples  of  preliminary  steps 
are:  In  1911,  the  Senate  called  upon  the  Redistricting  Committee  to  make  an 
enumeration  of  qualified  voters  and  to  use  the  Federal  Census  of  1910  as  the 
basis.  Acts  of  1911,  SJ  Res  No.  60,  p.  315.  Similarly,  in  1961,  the  Senate  called 
for  appointment  of  a  select  committee  to  make  an  enumeration  of  qualified 
voters.  Acts  of  1961,  SJ  Res  No.  47.  In  1955,  the  Senate  called  for  a  study  of  re- 
apportionment. Tenn  SJ  224  (1955)  ;  but  see  id.,  at  1403.  Similarly,  m  1961,  the 
House  directed  the  State  Legislative  Council  to  study  methods  of  reapportion- 
ment. Acts  of  1961,  HJ  Res  No.  65.  ,.,nn,S       /-o      4. 

"Twelfth  Census  of  the  United  States,  1900,  Population  (Part  1)  39  (1901);  (Part 
2)   202   (1902).  .         ^,  ^     .  .. 

12  United  States  Census  of  Population:  1960,  General  Population  Characteristics — 
Tennessee,  Table  16  (1961).  „    ,    ,, 

Mln  the  words  of  one  of  the  intervening  complaints,  the  apportionment  was  wholly 
arbitrary,  .  .  .  and,  indeed,  based  upon  no  lawfully  pertinent  factor  whatever. 

"The  appellants  claim  that  no  General  Assembly  constituted  according  to  the  19U1 
Act  will  submit  reapportionment  proposals  either  to  the  people  or  to  a  Constitu- 
tional Convention.  There  is  no  provision  for  popular  initiative  m  Tennessee. 
Amendments  proposed  in  the  Senate  or  House  must  first  be  approved  by  a  ma- 
jority of  all  members  of  each  House  and  again  by  two-thirds  of  the  members  in 
the  General  Assemblv  next  chosen.  The  proposals  are  then  submitted  to  the 
people  at  the  next  general  election  in  which  a  Governor  is  to  be  chosen.  Alter- 
natively, the  legislature  may  submit  to  the  people  at  any  general  election  tne 
question   of    calling    a    convention    to    consider    specified    proposals.    Such    as    are 
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tiffs  and  others  similarly  situated,  are  denied  the  equal  protection  of 
the  laws  accorded  them  by  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  JStates  by  virtue  of  the  debasement  of  their 
votes. ' '  ^^  They  seek  a  declaration  that  the  1901  statute  is  unconstitu- 
tional  and   an   injunction   restraining   the   appellees   from   acting   to 
conduct  any  further  elections  under  it.   They  also  pray  that  unless 
and  until  the  General  Assembly  enacts  a  valid  reapportionment,  the 
District  Court  should  either  decree  a  reapportionment  by  mathemat- 
ical application  of  the  Tennessee  constitutional  formulae  to  the  most 
recent  Federal  Census  figures,  or  direct  the  appellees  to  conduct  leg- 
adopted  at  a  convention  do  not,  however,  become  effective  unless  approved  by  a 
majority   of   the  quahfied   voters   voting   separately   on   each   proposed   change   or 
amendment  at  an  election  fixed  by  the  convention.  Conventions  shall  not  be  held 
oftener  than  once  in  six  years.  Tenn  Const,  Art  11,   §   3.  Acts  of  1951,  c.  139,  §   3, 
and  Acts  of  1957,  c.   340,   §   3,  provided  that  delegates  to  the   1953   and   1959   con- 
ventions were  to  be  chosen  from  the  counties  and  floterial  districts  just  as  are 
members  of  tlie  State  House  of  Representatives.  The  General  Assembly's  call  for 
a   1953    Constitutional    Convention   originally   contained   a   provision    "relating   to 
the   appointment    [sic]    of   Kepresentatives   and   Senators"    but   this   was   excised. 
Tenn  HJ,   1951,  p.   784.  A  Resolution  introduced  at  the  1959  Constitutional  Con- 
vention and  reported  unfavorably  by  the  Rules  Committee  of  the  Convention  was 
as  follows  : 

"By  Mr.  Chambliss  (of  Hamilton  County),  Resolution  No.  12 — Relative  to 
Convention   considering   reapportionment,    which   is    as   follows : 

■"Whkrlas,  there  is  a  rumor  that  this  Limited  Convention  has  been  called  for 
the  purpose  of  postponing  for  six  years  a  Convention  that  would  make  a  decision 
as  to  reapportionment ;   and 

"Whereas,  there  is  pending  in  the  United  States  Courts  in  Tennessee  a  suit 
under  which  parties  are  seelving,  through  decree,  to  compel  reapportionment ;  and 
"W'HEEEAS,  it  is  said  that  this  Limited  Convention,  which  was  called  for  limited 
consideration,  is  yet  a  Constitutional  Convention  within  the  language  of  the 
Constitution  as  to  Constitutional  Conventions,  forbidding  frequent  Conventions 
in  the  last  sentence  of  Article  Eleven,  Section  3,  second  paragraph,  more  often 
than  each  six  years,  to-wit : 

"  'No  such  Convention  shall  be  held  oftener  than  once  in  six  years.'  ^ 

"Now,  Thereifore,  Be  It  Resolved,  That  it  is  the  consensus  of  opinion  of  the 
members  of  this  Convention  that  since  this  is  a  Limited  Convention  as  herein- 
before set  forth  another  Convention  could  be  had  if  it  did  not  deal  with  the 
matters  submitted  to  this  Limited  Convention. 

"Be  It  Further  Resolved,  That  it  is  the  consensus  of  opinion  of  this  Conven- 
tion that  a  Convention  should  be  called  by  the  General  Assembly  for  the  purpose 
of  considering  reapportionment  in  order  that  a  possibility  of  Court  enforcement 
being  forced  on  the  Sovereign  State  of  Tennessee  by  the  Courts  of  the  National 
Government  may  be  avoided. 

"Be  It  Further  Resolved,  That  this  Convention  be  adjourned  for  two  years 
to  meet  again  at  the  same  time  set  forth  in  the  statute  providing  for  this  Conven- 
tion, and  that  it  is  the  consensus  of  opinion  of  this  body  that  it  is  within  the 
power  of  the  next  General  Assembly  of  Tennessee  to  broaden  the  powers  of  this 
Convention  and  to  authorized  and  empower  this  Convention  to  consider  a  proper 
amendment  to  the  Constitution  that  will  provide,  when  submitted  to  the  electorate, 
a  method  of  reapportionment."  Tenn.  Constitutional  Convention  of  1959,  The 
Journal  and  Debates,  35,  278. 
15  It  is  clear  that  appellants'  federal  constitutional  claims  rest  exclusively  on  alleged 
violation  of  the  Fourteenth  Amendment.  Their  primary  claim  is  that  the  1901 
statute  violates  the  Equal  Protection  Clause  of  that  amendment.  There  are  alle- 
gations invoking  the  Due  Process  Clause  but  from  the  argument  and  the  exhibits 
it  appears  that  the  Due  Process  Clause  argument  is  directed  at  certain  tax 
statutes.  Insofar  as  the  claim  involves  the  validity  of  those  statutes  under  the 
Due  Process  Clause  we  find  it  unnecessary  to  decide  its  merits.  And  if  the 
allegations  regarding  the  tax  statutes  are  designed  as  the  framework  for  proofs 
as  to  the  effects  of  the  allegedly  discriminatory  apportionment,  we  need  not  rely 
upon  them  to  support  our  holding  that  the  complaint  states  a  federal  constitu- 
tional claim  of  violation  of  the  i:>qual  Protection  Clause.  Whether,  when  the  issue 
to  be  decided  is  one  of  the  constitutional  adequacy  of  this  particular  apportion- 
ment, taxation  arguments  and  exhibits  as  now  presented  add  anything,  or  whether 
they  could  add  anything  however  presented,  is  for  the  District  Court  in  the  first 
instance  to  aeciae. 

The  complaint,  in  addition  to  the  claims  under  the  Federal  Constitution,  also 
alleges  rights,  and  the  General  Assembly's  duties,  under  the  Tennessee  Consti- 
tution. Since  we  hold  that  appellants  have — if  it  develops  at  trial  that  the  facts 
support  the  allegations — a  cognizable  federal  constitutional  cause  of  action  resting 
in  no  degree  on  rights  guaranteed  or  putatively  guaranteed  by  the  Tennessee 
Constitution,  we  do  not  consider,  let  alone  enforce,  rights  under  a  State  Constitu- 
tion which  go  further  than  the  protections  of  the  Fourteenth  Amendment.  Lastly, 
we  need  not  assess  the  legal  significance,  in  reaching  our  conclusion,  of  the  state- 
ments of  the  complaint  that  the  apportionment  effected  today  under  the  1901  Act 
is  "contrary  to  the  philosophy  of  government  ,in  the  United  States  and  all  Anglo- 
Saxon  jurisprudence.  ..." 
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islative  elections,  primary  and  general,  at  large.  They  also  pray  for 
such  other  and  further  relief  as  may  be  appropriate. 

i. 

The  District  Court's  Opinion  and  Order  of  Dismissal. 

Because  we  deal  with  this  case  on  appeal  from  an  order  of  dismissal 
granted  on  appellees'  motions,  precise  identification  of  the  issues  pres- 
ently confronting  us  demands  clear  exposition  of  the  grounds  upon 
which  the  District  Court  rested  in  dismissing  the  case.  The  dismissal 
order  recited  that  the  court  sustained  the  appellees'  grounds  "(1) 
that  the  Court  lacks  jurisdiction  of  the  subject  matter,  and  (2)  that 
the  complaint  fails  to  state  a  claim  upon  which  relief  can  be 
granted,  .  .  .  ." 

In  the  setting  of  a  case  such  as  this,  the  recited  grounds  embrace 
two  possible  reasons  for  dismissal : 

First:  That  the  facts  and  injury  alleged,  the  legal  bases  invoked  as 
creating  the  rights  and  duties  relied  upon,  and  the  relief  sought,  fail  to 
come  within  that  language  of  Article  III  of  the  Constitution  and  of 
the  jurisdictional  statutes  which  define  those  matters  concerning  which 
United  States  District  Courts  are  empowered  to  act  ; 

Second:  That,  although  the  matter  is  cognizable  and  facts  are  al- 
leged which  establish  infringement  of  appellants'  rights  as  a  result  of 
state  legislative  action  departing  from  a  federal  constitutional  stand- 
ard, the  court  will  not  proceed  because  the  matter  is  considered  un- 
suited  to  judicial  inquiry  or  adjustment. 

We  treat  the  first  ground  of  dismissal  as  "lack  of  jurisdiction  of 
the  subject  matter."  The  second  we  consider  to  result  in  a  failure  to 
state  a  justiciable  cause  of  action. 

The  District  Court's  dismissal  order  recited  that  it  was  issued  m 
conformity  with  the  court's  per  curiam  opinion.  The  opinion  reveals 
that  the  court  rested  its  dismissal  upon  lack  of  subject-matter  jurisdic- 
tion and  lack  of  a  justiciable  cause  of  action  without  attempting  to 
distinguish  between  these  grounds.  After  noting  that  the  plaintiffs 
challenged  the  existing  legislative  apportionment  in  Tennessee  under 
the  Due  Process  and  Equal  Protection  Clauses,  and  summarizing  the 
supporting  allegations  and  the  relief  requested,  the  court  stated  that 
"the  action  is  presently  before  the  Court  upon  the  defendants'  motion 
to  dismiss  predicated  upon  three  grounds:  first,  that  the  Court  lacks 
jurisdiction  of  the  subject  matter ;  second,  that  the  complaints  fail  to 
state  a  claim  upon  which  relief  can  be  granted ;  and  third,  that  indis- 
pensable party  defendants  are  not  before  the  Court."  179  F  Supp, 
at  826. 

The  court  proceeded  to  explain  its  action  as  turning  on  the  case  s 
presenting  a  "question  of  the  distribution  of  political  strength  for 
legislative  purposes."  For,  "from  a  review  of  [numerous  Supreme 
Court]  .  .  .  decisions  there  can  be  no  doubt  that  the  federal  rule,  as 
enunciated  and  applied  by  the  Supreme  Court,  is  that  the  federal 
courts,  whether  from  a  lack  of  jurisdiction  or  from  the  mappropriate- 
ness  of  the  subject  matter  for  judicial  consideration,  will  not  intervene 
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in  cases  of  this  type  to  compel  legislative  reapportionment."  179  F 
Supp,  at  826. 

The  court  went  on  to  express  doubts  as  to  the  feasibility  of  the 
various  possible  remedies  sought  by  the  plaintiffs.  179  F  Supp,  at  827, 
828.  Then  it  made  clear  that  its  dismissal  reflected  a  A'iew  not  of  doubt 
that  violation  of  constitutional  rights  was  alleged,  but  of  a  court's 
impotence  to  correct  that  violation : 

"With  the  plaintiffs'  argument  that  the  legislature  of  Tennessee  is 
guilty  of  a  clear  violation  of  the  state  constitution  and  of  the  rights 
of  the  plaintiff's  the  Court  entirely  agrees.  It  also  agrees  that  the  evil 
is  a  serious  one  which  should  be  corrected  without  further  delay.  But 
even  so  the  remedy  in  this  situation  clearly  does  not  lie  with  the 
courts.  It  has  long  been  recognized  and  is  accepted  doctrine  that  there 
are  indeed  some  rights  guaranteed  by  the  Constitution  for  the  violation 
of  which  the  courts  cannot  give  redress."  179  F  Supp,  at  828. 

In  light  of  the  District  Court's  treatment  of  the  case,  we  hold  today 
only  (a)  that  the  court  possessed  jurisdiction  of  the  subject  matter; 
(b)  that  a  justiciable  cause  of  actions  is  stated  upon  which  appellants 
would  be  entitled  to  appropriate  relief;  and  (c)  because  appellees  raise 
the  issue  before  this  Court,  that  the  appellants  have  standing  to  chal- 
lenge the  Tennessee  apportionment  statutes.^^  Beyond  noting  that  we 
have  no  cause  at  this  stage  to  doubt  the  District  Court  will  be  able 
to  fashion  relief  if  violations  of  constitutional  rights  are  found,  it  is 
improper  now  to  consider  what  remedy  would  be  most  appropriate  if 
appellants  prevail  at  the  trial. 

II. 

Jurisdiction  of  the  Subject  Matter 

The  District  Court  was  uncertain  whether  our  cases  withholding 
federal  judicial  relief  rested  upon  a  lack  of  federal  jurisdiction  or 
upon  the  inappropriateness  of  the  subject  matter  for  judicial  consid- 
eration— what  we  have  designated  "  non justiciability. "  The  distinction 
between  the  two  grounds  is  significant.  In  the  instance  of  nonjusticia- 
bility,  consideration  of  the  cause  is  not  wholly  and  immediately  fore- 
closed; rather,  the  Court's  inquiry  necessarily  proceeds  to  the  point  of 
deciding  whether  the  duty  asserted  can  be  judicially  identified  and 
its  breach  judicially  determined,  and  whether  protection  for  the  right 
asserted  can  be  judicially  molded.  In  the  instance  of  lack  of  jurisdiction 
the  cause  either  does  not  "arise  under"  the  Federal  Constitution,  laws 
or  treaties  (or  fall  within  one  of  the  other  enumerated  categories  of 
Art  3  §  2),  or  is  not  a  "case  or  controversy"  within  the  meaning  of 
that  section;  or  the  cause  is  not  one  described  by  any  jurisdictional 
statute.  Our  conclusion,  see  pp.  680-697,  infra,  that  this  cause  presents 
no  nonjusticiable  "political  question"  settles  the  only  possible  doubt 
that  it  is  a  case  or  controversy.  Under  the  present  heading  of  "Juris- 
diction of  the  Subject  Matter"  we  hold  only  that  the  matter  set  forth 
in  the  complaint  does  arise  under  the  Constitution  and  is  within  28 
use  §  1343. 

i«"We  need  not  reach  the  question  of  indispensable  parties  because  the  District  Court 
has  not  yet  decided  it. 

3— L,-2206 
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Article  3  §  2  of  the  Federal  Constitution  provides  that  ' '  the  judicial 
Power  shall  extend  to  all  Cases,  in  Law  and  Equity,  arising  under  this 
Constitution,  the  Laws  of  the  United  States,  and  Treaties  made,  or 
which  shall  be  made,  under  their  Authority;  .  .  ."  It  is  clear  that 
the  cause  of  action  is  one  which  "arises  under"  the  Federal  Constitu- 
tion. The  complaint  alleges  that  the  1901  statute  effects  an  apportion- 
ment that  deprives  the  appellants  of  the  equal  protection  of  the  la.ws 
in  violation  of  the  Fourteenth  Amendment.  Dismissal  of  the  complaint 
upon  the  ground  of  lack  of  jurisdiction  of  the  subject  matter  would, 
therefore,  be  justified  only  if  that  claim  were  "so  attenuated  and 
unsubstantial  as  to  be  absolutely  devoid  of  merit,"  Newburyport  Wa- 
ter Co.  V  Newburyport,  193  US  561,  579,  48  L  ed  795,  801,  24  S  Ct 
553,  or  "frivolous,"  Bell  v  Hood,  327  US  678,  683,  90  L  ed  939,  943, 
66  S  Ct  773,  13  ALR2d  383.^^  That  the  claim  is  unsubstantial  must 
be  "very  plain."  Hart  v  B.  F.  Keith  Vaudeville  Exch.,  262  US  271, 
274,  67  L  ed  977,  979,  43  S  Ct  540.  Since  the  District  Court  obviously 
and  correctly  did  not  deem  the  asserted  federal  constitutional  claim 
unsubstantial  and  frivolous,  it  should  not  have  dismissed  the  complaint 
?or  want  of  jurisdiction  of  the  subject  matter.  And  of  course  no  fur- 
ther consideration  of  the  merits  of  the  claim  is  relevant  to  a  determi- 
nation of  the  court's  jurisdiction  of  the  subject  matter.  AVe  said  in  an 
earlier  voting  case  from  Tennessee :  "  It  is  obvious  .  .  .  that  the  court, 
in  dismissing  for  want  of  jurisdiction,  was  controlled  by  what  it  deemed 
to  be  the  want  of  merit  in  the  averments  which  were  made  in  the 
complaint  as  to  the  violation  of  the  Federal  right.  But  as  the  very 
nature  of  the  controversy  was  Federal,  and,  therefore,  jurisdiction 
existed,  whilst  the  opinion  of  the  court  as  to  the  want  of  merit  in  the 
cause  of  action  might  have  furnished  ground  for  dismissing  for  that 
reason,  it  afforded  no  sufficient  ground  for  deciding  that  the  action 
was  not  one  arising  under  the  Constitution  and  laws  of  the  United 
States."  SAvafford  v  Templeton,  185  US  487,  493,  46  L  ed  1005,  1008, 
22  S  Ct  783.  "For  it  is  well  settled  that  the  failure  to  state  a  proper 
cause  of  action  calls  for  a  judgment  on  the  merits  and  not  for  a  dis- 
missal for  want  of  jurisdiction."  Bell  v  Hood,  327  US  678,  682,  90 
L  ed  939,  943,  66  S  Ct  773,  13  ALR2d  383.  See  also  Binderup  v  Pathe 
Exch.,  263  US  291,  305-308,  68  L  ed  308,  314,  315,  44  S  Ct  96. 

Since  the  complaint  plainly  sets  forth  a  case  arising  under  the 
Constitution,  the  subject  matter  is  within  the  federal  judicial  power 
defined  in  Art  3  §  2,  and  so  within  the  power  of  Congress  to  assign 
to  the  jurisdiction  of  the  District  Courts.  Congress  has  exercised  that 
power  in  28  USC  §  1343(3): 

"The  district  courts  shall  haA^e  original  jurisdiction  of  any  civil 
action  authorized  by  law  ^^  to  be  commenced  by  any  person  ...  to 
redress  the  deprivation,  under  color  of  any  State  law,  statute,  ordi- 

17  The  accuracy  of  calling  even  such  dismissals  "jurisdictionar"  was  questioned  in 
Bell  V.  Hood.  See  327  US,  at  683.  ,         ^  ... 

1*42  USC  §  1983  provides:  "Every  person  who,  under  color  of  any  statute,  ordinance, 
resulation,  custom,  or  usage,  of  any  State  or  Territory,  subjects,  or  causes  to  be 
subjected,  any  citizen  of  the  United  States  or  other  person  within  the  jurisdiction 
thereof  to  the  deprivation  of  any  riehts,  privileges,  or  immunities  secured  by  the 
Constitution  and  laws,  shall  be  liable  to  the  party  injured  in  an  action  at  law, 
suit  in  equity,  or  other  proper  proceeding  for  redress." 
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nance,  regulation,  custom  or  usage,  of  any  right,  privilege  or  immunitj^ 
secured  by  the  Constitution  of  the  United  States  .  .  .  ."^^ 

An  unbroken  line  of  our  precedents  sustains  the  federal  courts' 
jurisdiction  of  the  subject  matter  of  federal  constitutional  claims  of 
this  nature.  The  first  cases  involved  the  redistricting  of  States  for  the 
purpose  of  electing  Representatives  to  the  Federal  Congress.  AAHien 
the  Ohio  Supreme  Court  sustained  Ohio  legislation  against  an  attack 
for  repugnancy  to  Art  1  §  4,  of  the  Federal  Constitution,  we  affirmed 
on  the  merits  and  expressly  refused  to  dismiss  for  want  of  jurisdiction 
"in  view  ...  of  the  subject-matter  of  the  controversy  and  the  Federal 
characteristics  which  inhere  in  it  .  .  .  ."  Ohio  ex  rel.  Davis  v  Hilde- 
brant,  241  US  565  570,  60  L  ed  1172,  1177,  36  S  Ct  708.  When  the 
Minnesota  Supreme  Court  affirmed  the  dismissal  of  a  suit  to  enjoin 
the  Secretary  of  State  of  Minnesota  from  acting  under  Minnesota  re- 
districting  legislation,  we  reviewed  the  constitutional  merits  of  the 
legislation  and  reversed  the  State  Supreme  Court.  Smiley  v  Holm,  285 
US  355,  76  L  ed  795,  52  S  Ct  397.  And  see  companion  cases  from  the 
New  York  Court  of  Appeals  and  the  Missouri  Supreme  Court,  Koenig 

V  Flvnn,  285  US  375,  76  L  ed  805,  52  S  Ct  403 ;  Carroll  v  Becker.  285 
US  380,  76  L  ed  807,  52  S  Ct  402.  When  a  three-judge  District  Court, 
exercising  jurisdiction  under  the  predecessor  of  28  USC  §  1343(3), 
permanently  enjoined  officers  of  the  State  of  Mississippi  from  conduct- 
ing an  election  of  Representatives  under  a  Mississippi  redistricting  act, 
we  re^dewed  the  federal  questions  on  the  merits  and  reversed  the  Dis- 
trict Court.  W^ood  V  Broom,  287  US  1,  77  L  ed  131,  53  S  Ct  1,  revg  1  F 
Supp  134.  A  similar  decree  of  a  District  Court,  exercising  jurisdiction 
under  the  same  statute,  concerning  a  Kentucky  redistricting  act,  was 
reviewed  and  the  decree  reversed.  Mahan  v  Hume,  287  US  575,  77  L 
ed  505,  53  S  Ct  223,  revg  1  F  Supp  142.2o 

The  appellees  refer  to  Colegrove  v  Green,  328  US  549,  90  L  ed  1432, 
66  S  Ct  1198,  as  authority  that  the  District  Court  lacked  jurisdiction 
of  the  subject  matter.  Appellees  misconceive  the  holding  of  that  case. 
The  holding  was  precisely  contrary  to  their  reading  of  it.  Seven  mem- 
bers of  the  Court  participated  in  the  decision.  Unlike  many  other  cases 
in  this  field  which  have  assumed  without  discussion  that  there  was 
jurisdiction,  all  three  opinions  filed  in  Colegrove  discussed  the  question. 
Two  of  the  opinions  expressing  the  views  of  four  of  the  Justices,  a 
majority,  flatly  held  that  there  was  jurisdiction  of  the  subject  matter. 
Mr.  Justice  Black  joined  by  Mr.  Justice  Douglas  and  ]\Ir.  Justice 
Murphy  stated :  "  It  is  my  judgment  that  the  District  Court  had  juris- 
diction .  .  .  ,"  citing  the  predecessor  of  28  USC  §  1343  (3),  and  Bell 

V  Hood,  327  US  678,  90  L  ed  939,  66  S  Ct  773,  13  ALR2d  383,  supra. 
328  US,  at  568.  Mr.  Justice  Rutledge,  writing  separately,  expressed 
agreement  with  this  conclusion.  328  US,  at  564,  565,  note  2.  Indeed, 

i»This  Court  has  frequently  sustained  District  Court  jurisdiction  under  28  USC  § 
1343(3)  or  its  predecessors  to  entertain  suits  to  redress  deprivations  of  riglits 
secured  against  state  infringement  by  tlie  Equal  Protection  and  Due  Process 
Clauses  of  the  Fourteenth  Amendment.  Douglas  v  Jeannette,  319  US  157,  87  L  ed 
1324,  63  S  Ct  877,  882  ;  Stefanelli  v  Minard,  342  US  117,  96  L  ed  138,  72  S  Ct  118  ; 
of.  Nixon  V  Herndon,  273  US  536,  71  L  ed  759,  47  S  Ct  446  ;  Nixon  v  Condon, 
286  US  73,  76  L  ed  984,  52  S  Ct  484,  88  ALR  458  ;  Snowden  v  Hughes,  321  US  1, 
88  L,  ed  497,  64  S  Ct  397  ;  Smith  v.  Allwright,  321  US  649,  88  L,  ed  987,  64  S  Ct 
757,  151  ALR  1110  ;  Monroe  v  Pape,  365  US  167,  5  L  ed  2d  492,  81  S  Ct  473  ; 
Egan  V  Aurora,   365  US  514,   5  L  ed  2d   741,   81  S  Ct  684. 

»  Since  that  case  was  not  brought  to  the  Court  until  after  the  election  had  been  held, 
the  Court  cited  not  only  W^ood  v  Broom,  but  also  directed  dismissal  for  mootness, 
citing  Brownlow  v  Schwartz,  261  US  216,  67  L.  ed  620,  43  S  Ct  263. 
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it  is  even  questionable  that  the  opinion  of  Mr.  Justice  Frankfurter, 
joined  by  Justices  Reed  and  Burton,  doubted  jurisdiction  of  the  sub- 
ject matter.  Such  doubt  would  have  been  inconsistent  with  the  pro- 
fessed willingness  to  turn  the  decision  on  either  the  majority  or  con- 
curring views  in  Wood  v  Broom,  supra.  328  US,  at  551. 

Several  subsequent  cases  similar  to  Colegrove  have  been  decided  by 
the  Court  in  summary  per  curiam  statements.  None  was  dismissed  for 
want  of  jurisdiction  of  the  subject  matter.  Cook  v  Fortson,  329  US 
675,  91  L  ed  596,  67  S  Ct  21 ;  Turman  v  Duckworth,  ibid. ;  Colegrove 
V  Barrett,  830  US  804,  91  L  ed  1262,  67  S  Ct  973 ;  -^  Tedesco  v  Board 
of  Supervisors  of  Elections,  339  US  940,  94  L  ed  1357,  70  S  Ct  797 ; 
Remmev  v  Smith,  342  US  916,  96  L  ed  685,  72  S  Ct  368 ;  Cox  v  Peters, 
342  US"^936,  99  L  ed  697,  72  S  Ct  559 ;  Anderson  v  Jordan,  343  US  912, 
96  L  ed  1328,  72  S  Ct  648 ;  Kidd  v  McCanless,  352  US  920,  1  L  ed  2d 
157.  77  S  Ct  223 ;  Radford  v  Gary,  352  US  991,  1  L  ed  2d  540,  77  S 
St  559 ;  Hartsfield  v  Sloan,  357  US  916,  2  L  ed  2d  1363,  78  S  Ct  1363 ; 
Matthews  v  Handley,  361  US  127,  4  L  ed  2d  180,  80  S  Ct  256.22 

Two  cases  decided  with  opinions  after  Colegrove  likewise  plainly 
imply  that  the  subject  matter  of  this  suit  is  within  District  Court  juris- 
diction. In  MacDougall  v  Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1,  the 
District  Court  dismissed  for  want  of  jurisdiction,  which  had  been 
invoked  under  28  USC  §  1343(3),  a  suit  to  enjoin  enforcement  of  the 
requirement  that  nominees  for  statewide  elections  be  supported  by  a 
petition  signed  by  a  minimum  number  of  persons  from  at  least  50  of 
the  State's  102  counties.  This  Court's  disagreement  with  that  action 
is  clear  since  the  Court  affirmed  the  judgment  after  a  review  of  the 
merits  and  concluded  that  the  particular  claim  there  was  without  merit. 
In  South  V  Peters,  339  US  276,  94  L  ed  834,  70  S  Ct  641,  we  affirmed 
the  dismissal  of  an  attack  on  the  Georgia  "county  unit"  system  but 
founded  our  action  on  a  ground  that  plainly  would  not  have  been 
reached  if  the  lower  court  lacked  jurisdiction  of  the  subject  matter, 
which  allegedly  existed  under  28  USC  §  1343(3).  The  express  words 
of  our  holding  were  that  ' '  federal  courts  consistently  refuse  to  exercise 
their  equity  powers  in  cases  posing  political  issues  arising  from_  a 
state's  geographical  distribution  of  electoral  strength  among  its  politi- 
cal subdivisions."  339  US,  at  277. 

We  hold  that  the  District  Court  has  jurisdiction  of  the  subject  mat- 
ter of  the  federal  constitutional  claim  asserted  in  the  complaint. 


Standing 

A  federal  court  cannot  "pronounce  any  statute,  either  of  a  State  or 
of  the  United  States,  void,  because  irreconcilable  with  the  Constitution, 
except  as  it  is  called  upon  to  adjudge  the  legal  rights  of  litigants  in 
actual  controversies."  Liverpool.  N.  Y.  &  P.  S.  S.  Co.  v  Emigration 
Comrs.  113  US  33,  39,  28  L  ed  899,  901,  5  S  Ct  532.  Have  the  appellants 

21  Compare  Boeing  Aircraft  Co.  v  King  County,   330  US   803,   91   L.  ed  1262,   67   S   Ct 

972  ("the  appeal  is  dismissed  for  want  of  jurisdiction").  See  Coleman  v  Miller, 
307   US   433,   440,   83   L,  ed   1385,   1389,    59   S  Ct  972,   122   ALR  695. 

22  Matthews   did   affirm    a   judg-ment    that   may   be   read    as   a    dismissal    for   want   of 

jurisdiction  (DC  Ind)  179  F  Supp  470.  However,  the  motion  to  affirm  also  rested 
on  the  ground  of  failure  to  state  a  claim  upon  which  relief  could  be  granted.  Cf. 
text  following,  on  MacDougall  v  Green.  And  see  text,  p.   697. 
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alleged  such  a  personal  stake  in  the  outcome  of  the  controversy  as  to 
assure  that  concrete  adverseness  which  sharpens  the  presentation  of 
issues  upon  which  the  court  so  largely  depends  for  illumination  of 
difficult  constitutional  questions?  This  is  the  gist  of  the  question  of 
standing.  It  is,  of  course,  a  question  of  federal  law. 

Tlie  complaint  was  filed  by  residents  of  Davidson,  Hamilton,  Knox, 
Montgomery,  and  Shelby  Counties.  Each  is  a  person  allegedly  qualified 
to  vote  for  members  of  the  General  Assembly  representing  his  county.-^ 
These  appellants  sued  "on  their  own  behalf  and  on  behalf  of  all  quali- 
fied voters  of  their  respective  counties,  and  further,  on  behalf  of  all 
voters  of  the  State  of  Tennessee  who  are  similarly  situated  .  .  .  . "  ^'^ 
The  appellees  are  the  Tennessee  Secretary  of  State,  Attorney  General, 
Coordinator  of  Elections,  and  members  of  the  State  Board  of  Elections ; 
the  members  of  the  State  Board  are  sued  in  their  own  right  and  also 
as  representatives  of  the  County  Election  Commissioners  whom  they 
appoint.^" 

2»  The  Mayor  of  Nashville  suing  "on  behalf  of  himself  and  all  residents  of  the  City 
of  Nashville,  Davidson  County,  .  .  ."  and  the  Cities  of  Chattanooga  (Hamilton 
County)  and  Knoxville  (Knox  County),  each  suing  on  behalf  of  its  residents, 
were  permitted  to  intervene  as  parties  plaintiff.  Since  they  press  the  same  claims 
as  do  the  initial  plaintiffs,  we  find  it  unnecessary  to  decide  whether  the  inter- 
venors  would  have  standing  to  maintain  this  action  in  their  asserted  representa- 
tive capacities. 
^  The  complaint  also  contains  an  averment  that  the  appellants  sue  "on  their  own 
behalf  and  oyi  behalf  of  all  other  voters  in  the  State  of  Tennessee."  (Emphasis 
added.)  This  may  be  read  to  assert  a  claim  that  voters  in  counties  allegedly 
over-represented  in  the  General  Assembly  also  have  standing  to  complain.  But 
it  is  not  necessary  to  decide  that  question  in  this  case. 
25  The  duties     of  the  respective  appellees  are  alleged  to  be  as  follows  : 

"Defendant,  Joe  C.  Carr,  is  the  duly  elected,  qualified  and  acting  Secretary  of 
State  of  the  State  of  Tennessee,  with  his  office  in  Nashville  in  said  State,  and  as 
such  he  is  charged  with  the  duty  of  furnishing  blanks,  envelopes  and  information 
slips  to  the  County  Election  Commissioners,  certifying  the  results  of  elections  and 
maintaining  the  records  thereof  ;  and  he  is  further  ex  officio  charged,  together 
with  the  Governor  and  the  Attorney  General,  with  the  duty  of  examining  the  elec- 
tion returns  received  from  the  County  Election  Commissioners  and  declaring  the 
election  results,  by  the  applicable  provisions  of  the  Tennessee  Code  Annotated, 
and  by  Chapter  164  of  the  Acts  of  1949,  inter  alia. 

"Defendant,  George  F.  McCanless,  is  the  duly  appointed  and  acting  Attorney 
General  of  the  State  of  Tennessee,  with  his  office  in  Nashville  in  said  State,  and 
is  cliarged  with  the  duty  of  advising  the  officers  of  the  State  upon  the  law,  and  is 
made  by  Section  23-1107  of  the  Tennessee  Code  Annotated  a  necessary  party 
defendant  in  any  declaratory  judgment  action  where  the  constitutionality  of  stat- 
utes of  the  State  of  Tennessee  is  attacked,  and  he  is  ex-officio  charged,  together 
with  the  Governor  and  the  Secretary  of  State,  with  the  duty  of  declaring  the  elec- 
tion results,  under  Section  2-140  of  the  Tennessee  Code  Annotated. 

"Defendant,  Jerry  McDonald,  is  the  duly  appointed  Coordinator  of  Elections  in 
the  State  of  Tennessee,  with  his  office  in  Nashville,  Tennessee,  and  as  such  official, 
is  charged  with  the  duties  set  forth  in  the  public  law  enacted  by  the  1959  General 
Assembly  of  Tennessee  creating  said  office. 

"Defendants,  Dr.  Sam  Coward,  James  Alexander,  and  Hubert  Brooks  are  the 
duly  appointed  and  qualified  members  constituting  the  State  Board  of  Elections, 
and  as  such  they  are  charged  with  the  duty  of  appointing  the  Election  Commis- 
sioners for  all  the  counties  of  the  State  of  Tennessee,  the  organization  and  super- 
vision of  the  biennial  elections  as  provided  by  the  Statutes  of  Tennessee,  Chapter 
9  of  Title  2  of  the  Tennessee  Code  Annotated,  Sections  2-901,  et  seq. 

That  this  action  is  brought  against  the  aforenamed  defendants  in  their  repre- 
sentative capacities,  and  that  said  Election  Commissioners  are  sued  also  as  repre- 
sentatives of  all  of  the  County  Election  Commissioners  in  the  State  of  Tennessee, 
such  persons  being  so  numerous  as  to  make  it  impracticable  to  bring  them  all 
before  the  court ;  that  there  is  a  common  question  of  law  involved,  namely,  the 
constitutionality  of  Tennessee  laws  set  forth  in  the  Tennessee  Code  Annotated, 
Section  3-101  through  Section  3-109,  inclusive;  that  common  relief  is  sought 
against  all  members  of  said  Election  Commissions  in  their  official  capacities,  it 
being  the  duties  of  the  aforesaid  County  Election  Commissioners,  within  their 
respective  jurisdictions,  to  appoint  the  judges  of  elections,  to  maintain  the  regis- 
try of  qualified  voters  of  said  County,  certify  the  results  of  elections  held  in  said 
County  to  the  defendants  State  Board  of  Elections  and  Secretary  of  State,  and  of 
preparing  ballots  and  taking  other  steps  to  prepare  for  and  hold  elections  in  said 
Counties  by  virtue  of  Sections  2-1201,  et  seq.  of  Tennessee  Code  Annotated,  and 
Section  2-301,  et  seq.  of  Tennessee  Code  Annotated,  and  Chapter  164  of  the  Acts 
of  1949,  inter  alia." 

The  question  whether  the  named  defendants  are  sufficient  parties  remains  open 
for  consideration  on  remand. 
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We  hold  that  the  appellants  do  have  standing  to  maintain  this  suit. 
Our  decisions  plainly  support  this  conclusion.  Many  of  the  cases  have 
assumed  rather  than  articulated  the  premise  in  deciding  the  merits 
of  similar  claims.^c  And  Colegrove  v  Green,  328  US  549,  90  L  ed  1432, 
66  S  Ct  1198,  supra,  squarely  held  that  voters  who  allege  facts  show- 
ing disadvantage  to  themselves  as  individuals  have  standing  to  sue.^''' 
A  number  of  cases  decided  after  Colegrove  recognized  the  standing 
of  the  voters  there  involved  to  bring  those  actions.^^ 

These  appellants  seek  relief  in  order  to  protect  or  vindicate  an 
interest  of  their  own,  and  of  those  similarly  situated.  Their  constitu- 
tional claim  is,  in  substance,  that  the  1901  statute  constitutes  arbitrary 
and  capricious  state  action,  offensive  to  the  Fourteenth  Amendment 
in  its  irrational  disregard  of  the  standard  of  apportionment  prescribed 
by  the  State's  Constitution  or  of  any  standard,  effecting  a  gross  dis- 
proportion of  representation  to  voting  population.  The  injury  which 
appellants  assert  is  that  this  classification  disfavors  the  voters  in  the 
counties  in  which  they  reside,  placing  them  in  a  position  of  constitu- 
tionally unjustifiable  inequality  vis-a-vis  voters  in  irrationally  favored 
counties.  A  citizen's  right  to  a  vote  free  of  arbitrary  impairment  by 
state  action  has  been  judicially  recognized  as  a  right  secured  by  the 
Constitution,  when  such  impairment  resulted  from  dilution  by  a  false 
tally,  cf.  United  States  v  Classic,  313  US  299,  85  L  ed  1368,  61  S  Ct 
1031 ;  or  by  a  refusal  to  count  votes  from  arbitrarily  selected  precincts, 
cf.  United  States  v  Mosley,  238  US  383,  59  L  ed  1355,  35  S  Ct  904, 
or  by  a  stuffing  of  the  ballot  box,  cf.  Ex  parte  Siebold,  100  US  371, 
25  L  ed  717;  United  States  v  Saylor,  322  US  385,  88  L  ed  1341, 
64  S  Ct  1101. 

It  would  not  be  necessary  to  decide  whether  appellants'  allegations 
of  impairment  of  their  votes  by  the  1901  apportionment  will,  idti- 
mately,  entitle  them  to  any  relief,  in  order  to  hold  that  they  have 
standing  to  seek  it.  If  such  impairment  does  produce  a  legally  cog- 


28  Smiley  v  Holm,  285  US  355,  76  L  ed  795,  52  S  Ct  397,  supra  ("  'citizen,  elector  and 
taxpayer'  of  the  State")  ;  Koenig  v  Flynn,  2  85  US  375,  76  L  ed  805,  52  S  Ct 
403  supra  ("'citizens  and  voters'  of  the  State")  ;  V^ood  v  Broom,  287  US  1,  77 
L.  ed  131,  53  S  Ct  1,  supra  ("citizen  of  Mississippi,  a  qualified  elector  under  its 
laws,  and  also  qualified  to  be  a  candidate  for  election  as  representatiye  in  Con- 
gress") ;  cf.  CarroU  v  Becker,  285  US  380,  76  L.  ed  807,  52  S  Ct  402,  supra  (candi- 
date for  office).  .  „  ,.  ^j.-,   ^   ■ 

^  Mr  Justice  Rutledge  was  of  the  view  that  any  question  of  standmg  was  settled  m 
Smiley  v  Holm,  2S5  US  355,  76  L  ed  795,  52  S  Ct  397,  supra;  Mr.  Justice  Black 
."Stated  "that  appellants  had  standing  to  sue,  since  the  facts  alleg-ed  show  that  they 
have  been  injured  as  individuals."  He  relied  on  Coleman  v  Miller  307  US  433, 
438  467,  83  L,  ed  1385,  1388,  1404,  59  S  Ct  972,  122  ALR  695.  See  328  US  564,  568. 
Commentators  have  suggested  that  the  following  statement  in  Mr.  Justice 
Frankfurter's  opinion  might  imply  a  view  that  appellants  there  had  no  standing: 
"This  is  not  an  action  to  recover  for  damage  because  of  the  discriminatory  exclu- 
sion of  a  plaintiff  from  rights  enjoyed  by  other  citizens.  The  basis  for  the  suit  is 
not  a  private  wrong,  but  a  wrong  suffered  by  Illinois  as  a  polity."  328  US  at  552. 
See  Jaffe,  Standing  to  Secure  Judicial  Review  :  Public  Actions,  74  Harv  L,  Rev 
1265  1298  (1961)  ;  Lewis.  Legislative  Apportionment  and  the  Federal  Courts,  71 
Harv  L  Rev  1057,  1081-1083  (1958).  But  since  the  opinion  goes  on  to  consider  the 
merits  it  S'  ems  that  this  statement  was  not  intended  to  intimate  any  view  that 
the  plaintiffs  in  that  action  lacked  standing.  Nor  do  the  cases  cited  immediately 
after  the  above  quotation  deal  with  standing.  See  especially  Lane  v  Wilson,  307 
US  268,  272,  273,  83  L  ed  1281,  1286,  59  S  Ct  872. 

28  MacDougall  v  Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1,  supra  ("the  'Progressive 
Party,'  its  nominees  for  United  States  Senator,  Presidential  Electors,  and  State 
offices,  and  several  Illinois  voters")  ;  South  v  Peters,  339  US  276,  94  L  ed  834,  70 
S  r"t  641,  supra  ("residents  of  the  most  populous  county  in  the  State")  ;  Radford 
v  flary,  352  US  991,  1  L  ed  2d  540,  77  S  Ct  559,  supra  ("citizen  of  Oklahoma  and 
resident  and  voter  in  the  most  populous  county")  ;  Matthews  v  Handley,  361  US 
127,  4  L  ed  2d  180,  80  S  Ct  256,  supra  ("citizen  of  the  State")  ;  see  also  Hawke 
v  Smith  (No.  1),  253  US  221,  64  L  ed  871,  40  S  Ct  495,  10  ALR  1504;  Leser  v 
Garnett,  258  US  130,  66  L  ed  505,  42  S  Ct  217  ;  Coleman  v  Miller,  307  US  433, 
437-446,  83  L  ed  1385,  1387-1393,  59  S  Ct  972,  122  ALR  695. 
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nizable  injury,  they  are  among  those  who  have  sustained  it.  They  are 
assertino;  "a  plain,  direct  and  adequate  interest  in  maintaining  the 
effectiveness  of  their  votes,"  Coleman  v  Miller,  307  US,  at  438,  not 
merely  a  claim  of  "the  right,  possessed  by  every  citizen,  to  require 
that  the  Government  be  administered  according  to  law  .  .  .  ."  Fairehild 
V  Hughes,  258  US  126,  129,  66  L  ed  499,  504,  42  S  Ct  274;  compare 
Leser  v  Garnett,  258  US  130,  66  L  ed  505,  42  S  Ct  217.  They  are 
entitled  to  a  hearing  and  to  the  District  Court's  decision  on  their 
claims.  "The  very  essence  of  civil  liberty  certainly  consists  in  the 
right  of  every  individual  to  claim  the  protection  of  the  laws,  whenever 
he  receives  an  injury."  Marbury  v  Madison  (US)  1  Crauch  137,  163, 
2  L  ed  60,  69. 

IV. 
Justiciability. 

In  holding  that  the  subject  matter  of  this  suit  was  not  justiciable, 
the  District  Court  relied  on  Colegrove  v  Green,  328  US  549,  90  L  ed 
1432,  66  S  Ct  1198,  supra,  and  subsequent  per  curiam  cases.-^  The 
court  stated :  ' '  From  a  review  of  these  decisions  there  can  be  no  doubt 
that  the  federal  rule  ...  is  that  the  federal  courts  .  .  .  will  not  inter- 
vene in  cases  of  this  type  to  compel  legislative  reapportionment." 
179  F  Supp,  at  826.  We  understand  the  District  Court  to  have  read 
the  cited  cases  as  compelling  the  conclusion  that  since  the  appellants 
sought  to  have  a  legislative  apportionment  held  unconstitutional,  their 
suit  presented  a  "political  question"  and  was  therefore  nonjusticiable. 
We  hold  that  this  challenge  to  an  apportionment  presents  no  non- 
justiciable "political  question."  The  cited  cases  do  not  hold  the 
contrary. 

Of  course  the  mere  fact  that  the  suit  seeks  protection  of  a  political 
right  does  not  mean  it  presents  a  political  question.  Such  an  objection 
"is  little  more  than  a  play  upon  words."  Nixon  v  Herndon,  273  US 
536,  540,  71  L  ed  759,  761,  47  S  Ct  446.  Kather,  it  is  argued  that 
apportionment  cases,  whatever  the  actual  wording  of  the  complaint, 
can  involve  no  federal  constitutional  right  except  one  resting  on  the 
guaranty  of  a  republican  form  of  government,^^  and  that  complaints 
based  on  that  clause  have  been  held  to  present  political  questions 
which  are  nonjusticiable. 

We  hold  that  the  claim  pleaded  here  neither  rests  upon  nor  im- 
plicates the  Guaranty  Clause  and  that  its  justiciability  is  therefore 
not  foreclosed  by  our  decisions  of  cases  involving  that  clause.  The 
District  Court  misinterpreted  Colegrove  v  Green  and  other  decisions 
of  this  Court  on  which  it  relied.  Appellants'  claim  that  they  are  being 
denied  equal  protection  is  justiciable,  and  if  "discrimination  is  suffi- 
ciently shown,  the  right  to  relief  under  the  equal  protection  clause 
is  not' diminished  bv  the  fact  that  the  discrimination  relates  to  political 


29  Cook  V  Fortson,  329  US  675,  91  L.  ed  596,  67  S  Ct  21 ;  Turman  v  Duckworth,  ibid; 
Colegrove  v.  Barrett,  330  US  804,  91  L  ed  1262,  67  S  Ct  973;  MacDoug-all  v 
Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1  ;  South  v  Peters,  339  US  276,  94  L  ed 
834,  70  S  Ct  641  ;  Remmey  v  Smith,  342  US  916,  96  L  ed  6S5,  72  S  Ct  368  ;  Ander- 
son V  Jordan,  343  US  912,  96  L  ed  1328,  72  S  Ct  648  ;  Kidd  v  McCanless,  352  US 
920,  1  L  ed  2d  157,  77  S  Ct  223;  Radford  v  Gary,  352  US  991,  1  L  ed  2d  540,  77 
S  Ct  559. 

3«  "The  United  States  shall  guarantee  to  every  State  in  this  Union  a  Republican  Form 
of  Government,  and  shall  protect  each  of  them  against  Invasion  ;  and  on  Applica- 
tion of  the  Legislature,  or  of  the  Executive  (when  the  Legislature  cannot  be 
convened)  against  domestic  Violence."  US  Const,  Art  4  §  4. 
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rights."  Snowden  v  Hughes,  321  US  1,  11,  88  L  ed  497,  504,  64  S  Ct 
397.  To  show  why  we  reject  the  argument  based  on  the  Guaranty 
Clause,  we  must  examine  the  authorities  under  it.  But  because  there 
appears  to  be  some  uncertainty  as  to  why  those  cases  did  present 
political  questions,  and  specifically  as  to  whether  this  apportionment 
case  is  like  those  cases,  we  deem  it  necessary  first  to  consider  the  con- 
tours of  the  "political  question"  doctrine. 

Our  discussion,  even  at  the  price  of  extending  this  opinion,  requires 
review  of  a  number  of  political  question  cases,  in  order  to  expose  the 
attributes  of  the  doctrine — attributes  which,  in  various  settings,  di- 
verge, combine,  appear,  and  disappear  in  seeming  disorderliness.  Since 
that  review  is  undertaken  solely  to  demonstrate  that  neither  singly 
nor  collectively  do  these  cases  support  a  conclusion  that  this  appor- 
tionment case  is  nonjusticiable,  we  of  course  do  not  explore  their  im- 
plications in  other  contexts.  That  review  reveals  that  in  the  Guaranty 
Clause  cases  and  in  the  other  "political  question"  cases,  it  is  the 
relationship  between  the  judiciary  and  the  coordinate  branches  of 
the  Federal  Government,  and  not  the  federal  judiciary's  relationship 
to  the  States,  which  gives  rise  to  the  "political  question." 

We  have  said  that  "in  determining  whether  a  question  falls  within 
[the  political  question]  category,  the  appropriateness  under  our  sys- 
tem of  government  of  attributing  finality  to  the  action  of  the  political 
departments  and  also  the  lack  of  satisfactory  criteria  for  a  judicial 
determination  are  dominant  considerations."  Coleman  v  Miller,  307 
US  433,  454,  455,  83  L  ed  1385,  1396,  1397,  59  S  Ct  972,  122  ALR  695. 
The  non justiciability  of  a  political  question  is  primarily  a  function 
of  the  separation  of  powers.  Much  confusion  results  from  the  capacity 
of  the  "political  question"  label  to  obscure  the  need  for  case-by-case 
inquiry.  Deciding  whether  a  matter  has  in  any  measure  been  com- 
mitted by  the  Constitution  to  another  branch  of  government,  or 
whether  the  action  of  that  branch  exceeds  whatever  authority  has 
been  committed,  is  itself  a  delicate  exercise  in  constitutional  inter- 
pretation, and  is  a  responsibility  of  this  Court  as  ultimate  interpreter 
of  the  Constitution.  To  demonstrate  this  requires  no  less  than  to  ana- 
lyze representative  cases  and  to  infer  from  them  the  analytical  threads 
that  make  up  the  political  question  doctrine.  We  shall  then  show  that 
none  of  those  threads  catches  this  case. 

Foreign  relations:  There  are  sweeping  statements  to  the  effect  that 
all  questions  touching  foreign  relations  are  political  questions.^^  Not 
only  does  resolution  of  such  issues  frequently  turn  on  standards  that 
defy  judicial  application,  or  involve  the  exercise  of  a  discretion  demon- 
strably committed  to  the  executive  or  legislature ;  ^^  but  many  such 
questions   uniquely   demand   single-voiced   statement   of   the   Govern- 
ment's views.^3  Yet  it  is  error  to  suppose  that  every  case  or  contro- 
versy which  touches  foreign  relations  lies  beyond  judicial  cognizance. 
Our  cases  in  this  field  seem  invariably  to  show  a  discriminating  analy- 
se E.  g.,  "The  conduct  of  the  foreign  relations  of  our  Government  Is  committed  by  the 
Constitution  to  the  Executive  and  Legislative — 'the  political' — Departments  of  the 
Government,    and   the   propriety    of   what   may    be    done    in    the    exercise    of    this 
political  power  is  not  subject  to  judicial  inquiry  or  decision."    Oetjen  v  Central 
Leather  Co.  240  US  297,  302,  62  L  ed  726,  732,  38  S  Ct  309. 
32  See  Doe  ex  dem.  Clark  v  Braden  (US)   16  How  635,  657,  14  L  ed  1090,  1099  ;  Taylor 
v  Morton,  2  Curt  CC  454,  F  Cas  No.  13799    (D  Mass)    (Mr.  Justice  Curtis),  affd 
(US)  2  Black  481,  17  L  ed  277. 
M  See  Doe  ex  dem.  Clark  v  Braden  (US)  16  How  635,  657,  14  L.  ed  1090,  1099. 
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sis  of  the  particular  question  posed,  in  terms  of  the  history  of  its  man- 
aprement  hy  the  political  branches,  of  its  susceptibility  to  judicial  han- 
dling in  the  light  of  its  nature  and  posture  in  the  specific  case,  and  of 
the  possible  consequences  of  judicial  action.  For  example,  though  a 
court  will  not  ordinarily  inquire  whether  a  treaty  has  been  terminated, 
since  on  that  question  "governmental  action  .  .  .  must  be  regarded  as 
of  controlling  importance,"  if  there  has  been  no  conclusive  "govern- 
mental action ' '  then  a  court  can  construe  a  treaty  and  may  find  it  pro- 
vides the  answer.  Compare  Terlindeu  v  Ames,  184  US  270,  285,  46  L  ed 
534,  543,  22  S  Ct  484,  with  Societv  for  Propagation  of  Gospel  v  New 
Haven  (US)  8  Wheat  464,  492-495,  5  L  ed  662,  669,  670.=*;^  Though  a 
court  will  not  undertake  to  construe  a  treaty  in  a  manner  inconsistent 
with  a  subsequent  federal  statute,  no  similar  hesitancy  obtains  if  the 
asserted  clash  is  with  state  law.  Compare  Whitney  v  Robertson,  124  US 
190,  31  L  ed  386,  8  S  Ct  456,  with  Kolovrat  v  Oregon,  366  US  187,  6 
L  ed  2d  218,  81  S  Ct  922. 

While  recognition  of  foreign  governments  so  strongly  defies  judicial 
treatment  that  without  executive  recognition  a  foreign  state  has  been 
called  ' '  a  republic  of  whose  existence  we  know  nothing, ' '  ^^  and  the 
judiciary  ordinarily  follows  the  executive  as  to  which  nation  has  sov- 
ereignty over  disputed  territory,^®  once  sovereignty  over  an  area  is 
politically  determined  and  declared,  courts  may  examine  the  resulting 
status  and  decide  independently  whether  a  statute  applies  to  that 
area.^'^  Similarly,  recognition  of  belligerency  abroad  is  an  executive  re- 
sponsibility, but  if  the  executive  proclamations  fall  short  of  an  explicit 
answer,  a  court  may  construe  them  seeking,  for  example,  to  determine 
whether  the  situation  is  such  that  statutes  designed  to  assure  American 
neutrality  have  become  operative.  The  Three  Friends  (United  States  v 
The  Three  Friends)  166  US  1,  63,  66,  41  L  ed  897,  918,  919,  17  S  Ct 
495.  Still  again,  though  it  is  the  executive  that  determines  a  person's 
status  as  representative  of  a  foreign  government.  Ex  part  Hitz,  111  US 
766,  28  L  ed  592,  4  S  Ct  698,  the  executive's  statements  will  be  con- 
strued where  necessary  to  determine  the  court's  jurisdiction,  Re  Baiz, 
135  US  403,  34  L  ed  222,  10  S  Ct  854.  Similar  judicial  action  in  the 
absence  of  a  recognizedly  authoritative  executive  declaration  occurs  in 
cases  involving  the  immunity  from  seizure  of  vessels  owned  by  friendly 
foreign  governments.  Compare  Ex  parte  Peru,  318  US  578,  87  L  ed 
1014,  63  S  Ct  793,  with  Mexico  v  Hoffman,  324  US  30,  34,  35,  89  L  ed 
729,  734,  735,  65  S  Ct  530. 

Dates  of  duration  of  hostilities:  Though  it  has  been  stated  broadly 
that  "the  power  which  declared  the  necessity  is  the  power  to  declare  its 
cessation,  and  what  the  cessation  requires,"  Commercial  Trust  Co.  v 
Miller,  262  US  51,  57,  67  L  ed  858,  862,  43  S  Ct  486,  here  too  analysis 
reveals  isolable  reasons  for  the  presence  of  political  questions,  underly- 
ing this  Court's  refusal  to  review  the  political  departments'  determina- 
tion of  when  or  whether  a  war  has  ended.  Dominant  is  the  need  for 
finality  in  the  political  determination,  for  emergency 's  nature  demands 

^  And  see  Clark  v  Allen,  331  US  503,  91  L,  ed  1633,  67  S  Ct  1431,  170  ALR  953. 

35  United  States  v  Klintock    (US)    5  W^heat  144,   149,   5  L.  ed  55,   56;   see  also  United 

States  V  Palmer   (US)    3  Wheat  610,  634,  635,  4  L  ed  471,  478. 
8«  Foster  V  Neilson   (US)   2  Pet  253,  307,  7  L.  ed  415,  434;  and  see  Williams  v  Suffolk 

Ins.  Co.   (US)   13  Pet  415,  420,  10  L  ed  226,  228. 
« Vermilya-Brown   Co.   v   Connell,    335    US    377,    380,    93   L,   ed   76,    82,    69    S    Ct    140; 

De  Lima  v  Bidwell,   182   US   1,   180-200,   45   L  ed   1041,   1049-1057,   21    S   Ct   743. 
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"a  prompt  and  unhesitating  obedience,"  Martin  v  Mott  (US)  12  Wheat 
19,  30,  6  L  ed  537,  540  (calling  up  of  militia).  Moreover,  "the  cessa- 
tion of  hostilities  does  not  necessarily  end  the  war  power.  It  was  stated 
in  Hamilton  v.  Kentucky  Distilleries  &  W.  Co.,  251  U.S.  146,  161,  that 
the  war  power  includes  the  power  'to  remedy  the  evils  which  have 
arisen  from  its  rise  and  progress'  and  continues  during  that  emergency. 
Stewart  v.  Kahn,  11  Wall.  493,  507."  Fleming  v  Mohawk  Wrecking  Co. 
331  US  111,  116,  91  L  ed  1375,  1382,  67  S  Ct  1129.  But  deference  rests 
on  reason,  not  habit.^^  The  question  in  a  particular  case  may  not  seri- 
ously implicate  considerations  of  finality— e.  g.,  a  public  program  of 
importance  (rent  control)  yet  not  central  to  the  emergency  effort.^^ 
Further,  clearly  definable  criteria  for  decision  may  be  available.  In 
such  case  the  political  question  barrier  falls  away :  "  [A]  Court  is  not  at 
liberty  to  shut  its  eyes  to  an  obvious  mistake,  when  the  validity  of  the 
law  depends  upon  the  truth  of  what  is  declared.  ...  [It  can]  inquire 
whether  the  exigency  still  existed  upon  which  the  continued  operation 
of  the  law  depended."  Chastleton  Corp.  v  Sinclair,  264  US  543,  547, 
548,  68  L  ed  841,  843,  44  S  Ct  405.^<>  Compare  Woods  v  Cloyd  AV.  Miller 
Co. '333  US  138,  92  L  ed  596,  68  S  Ct  421.  On  the  other  hand,  even  in 
private  litigation  which  directly  implicates  no  feature  of  separation  of 
powers,  lack  of  judicially  discoverable  standards  and  the  drive  for 
even-handed  application  may  impel  reference  to  the  political  depart- 
ments' determination  of  dates  of  hostilities'  beginning  and  ending.  The 
Protector  (Freeborn  v  The  Protector)   (US)  12  Wall  700,  20  L  ed  463. 

Validity  of  enactments:  In  Coleman  v  Miller,  307  US  433,  83  L  ed 
1385,  59  S  Ct  972,  122  ALR  695,  supra,  this  Court  held  that  the  ques- 
tions of  how  long  a  proposed  amendment  to  the  Federal  Constitution 
remained  open  to  ratification,  and  what  effect  a  prior  rejection  had 
on  a  subsequent  ratification,  were  committed  to  congressional  resolu- 
tion and  involved  criteria  of  decision  that  necessarily  escaped  the  judi- 
cial grasp."^^  Similar  considerations  apply  to  the  enacting  process:  "the 
respect  due  to  coequal  and  independent  departments, ' '  and  the  need  for 
finality  and  certainty  about  the  status  of  a  statute  contribute  to  judi- 
cial reluctance  to  inquire  whether,  as  passed,  it  complied  with  all  requi- 
site formalities.  Marshall  Field  &  Co.  v  Clark,  143  US  649,  672,  676, 
677,  36  L  ed  294,  303-305,  12  S  Ct  495 ;  see  Leser  v  Garnett,  258  US 
130'  137,  66  L  ed  505,  511,  42  S  Ct  217.  But  it  is  not  true  that  courts 
will  never  delve  into  a  legislature 's  records  upon  such  a  quest :  If  the 
enrolled  statute  lacks  an  effective  date,  a  court  will  not  hesitate  to  seek 
it  in  the  lernslative  journals  in  order  to  preserve  the  enactment.  Gard- 
ner V  Colkctor  (Gardner  v  Barney)  (US)  6  Wall  499,  18  L  ed  890. 
The  political  question  doctrine,  a  tool  for  maintenance  of  governmental 
order,  will  not  be  so  applied  as  to  promote  only  disorder. 

The  status  of  Indian  tribes:  This  Court's  deference  to  the  political  de- 
partments in  determining  whether  Indians  are  recognized  as  a  tribe, 
while  it  reflects  familiar  attributes  of  political  questions,^^  United  States 

38  See    e    g     Home  Bids'.  &  L.  Asso.  v  BlaisdeU,   290  US   398,   426,   78   L,  ed  413,   422, 

54  S  Ct  231,  88  ALR  1481. 
8»  Contrast  Martin  v  Mott  (US)  12  Wheat  19,  6  L,  ed  537,  supra. 
«Butcf    Dakota  C.nt.  Tel.  Co.  v  South  Dakota,   250  US   163,   184,   187,   63  L  ed  910. 

924    925,  39  S  Ct  507,  4  ALR  1G23. 
*irf    Dillon  V  Gloss    2r)G  US   308,   G5  L  ed   994,   41   S  Ct  510.      See  also  United  States 

V  Sprague,  282  US  716,  732,  75  L  ed  640,  G44,  51  S  Ct  220,  71  ALR  1381. 
"See  also  Fellows  v  Blacksmith    (US)    19   How   3G6,   372,   15   L  ed   684,    686;   United 

States  V  Old  Settlers,  148  US  427,  466,  37  L  ed  509,  523,  13  S  Ct  650  ;  and  compare 

Doe  ex  dem.  Clark  v  Braden  (US)  16  How  635,  657,  14  L  ed  1090,  1099. 
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V  Holliday  (US)  3  Wall  407,  419,  18  L  ed  182,  186,  also  has  a  unique 
element  in  that  "the  relation  of  the  Indians  to  the  United  States  is 
marked  by  peculiar  and  cardinal  distinctions  which  exist  no  where  else. 
.  .  .  [The  Indians  are]  domestic  dependent  nations  ...  in  a  state  of 
pupilage.  Their  relation  to  the  United  States  resembles  that  of  a  ward 
to  his  guardian."  Cherokee  Nation  v  Georgia  (US)  5  Pet  1,  16,  17, 
8  L  ed  25,  30,  31.^^  Yet,  here  too,  there  is  no  blanket  rule.  While  "  'It 
is  for  [Congress]  .  .  .  ,  and  not  for  the  courts,  to  determine  when  the 
true  interests  of  the  Indian  require  his  release  from  [the]  condition  of 
tutelage, '  ...  it  is  not  meant  by  this  that  Congress  may  bring  a  com- 
munity or  body  of  people  within  the  range  of  this  power  by  arbi- 
trarily calling  them  an  Indian  tribe  .  .  .  ."  United  States  v  Sandoval, 
231  US  28,  46,  58  L  ed  107,  114,  34  S  Ct  1.  Able  to  discern  what  is  "dis- 
tinctly Indian,"  ibid.,  the  courts  will  strike  do^TO  any  heedless  exten- 
sion of  that  label.  They  will  not  stand  impotent  before  an  obvious 
instance  of  a  manifestly  unauthorized  exercise  of  power. 

It  is  apparent  that  several  formulations  which  vary  slightly  accord- 
ing to  the  settings  in  which  the  questions  arise  may  describe  a  political 
question,  although  each  has  one  or  more  elements  which  identifies  it  as 
essentially  a  function  of  the  separation  of  powers.  Prominent  on  the 
surface  of  any  case  held  to  involve  a  political  question  is  found  a  tex- 
tually  demonstrable  constitutional  commitment  of  the  issue  to  a  coordi- 
nate political  department;  or  a  lack  of  judicially  discoverable  and 
manageable  standards  for  resolving  it ;  or  the  impossibility  of  deciding 
without  an  initial  policy  determination  of  a  kind  clearly  for  nonjudicial 
discretion;  or  the  impossibility  of  a  court's  undertaking  independent 

«  This  case,  so  frequently  cited  for  the  broad  proposition  that  the  status  of  an  Indian 
tribe  is  a  matter  for  the  political  departments,  is  in  fact  a  noteworthy  example 
of  the  limited  and  precise  impact  of  a  political  question.  The  Cherokees  brought 
an  original  suit  in  this  Court  to  enjoin  Georgia's  assertion  of  jurisdiction  over 
Cherokee  territory  and  abolition  of  Cherokee  government  and  laws.  Unquestion- 
ably the  case  lay  at  the  vortex  of  most  fiery  political  embroilment.  See  1  Warren. 
The  Supreme  Court  in  United  States  History  (Rev  ed),  729-779.  But  m  spite  of 
some  broader  language  in  separate  opinions,  all  that  the  Court  held  was  that  it 
possessed  no  original  jurisdiction  over  the  suit :  for  the  Cherokees  could  in  no 
view  be  considered  either  a  State  of  this  Union  or  a  "foreign  state."  Chief  Justice 
Marshall  treated  the  question  as  one  of  de  novo  interpretation  of  words  m  the 
Constitution.  The  Chief  Justice  did  say  that  "the  acts  of  our  government  plainly 
recognize  the  Cherokee  nation  as  a  state,  and  the  courts  are  bound  bj'  those  acts, 
but  here  he  referred  to  their  existence  "as  a  state,  as  a  distinct  political  society, 
separated  from  others,  .  .  ."  From  there  he  went  to  "a  question  of  much  more 
difficulty  ....  Do  the  Cherokees  constitute  a  foreign  state  in  the  sense  of  the 
constitution?"  Id.  5  Pet  at  16.  Thus,  while  the  Court  referred  to  "the  political 
for  the  decision  whether  the  tribe  w^as  an  entity,  a  separate  polity,  it  held  that 
whether  being  an  entity  the  tribe  had  such  status  as  to  be  entitled  to  sue  orig- 
inally was  a  judicially  soluble  issue  :  criteria  were  discoverable  in  relevant  phrases 
of  the  Constitution  and  in  the  common  understanding  of  the  times.  As  to  this 
issue,  the  Court  was  not  hampered  by  problems  of  the  management  of  unusual 
evidence  or  of  possible  interference  with  a  congressional  program.  Moreover, 
Chief  Justice  Marshall's  dictum  that  "it  savours  too  much  of  the  exercise  of 
political  power  to  be  within  the  proper  province  of  the  judicial  department,'  id.  5 
Pet  at  20,  was  not  addressed  to  the  issue  of  the  Cherokees'  status  to  sue,  but 
rather  to  the  breadth  of  the  claim  asserted  and  the  impropriety  of  the  relief 
sought.  Compare  Georgia  v  Stanton  (US)  6  W^all  50,  77,  18  L  ed  721,  725.  The 
Chief  Justice  made  clear  that  if  the  issue  of  the  Cherokees'  rights  arose  m  a 
customary  legal  context,  "a  proper  case  with  proper  parties,"  it  would  be  jus- 
ticiable. Thus,  when  the  same  dispute  produced  a  case  properly  brought,  m 
which  the  right  asserted  w^as  one  of  protection  under  federal  treaties  and  laws 
from  conflicting  state  law,  and  the  relief  sought  was  the  voiding  of  a  conviction 
under  that  state  law,  the  Court  did  void  the  conviction.  Worcester  v  Georgia  (Lb)  b 
Pet  515,  S  L  ed  4S3.  There,  the  fact  that  the  tribe  was  a  separate  polity  served 
at  a  datum  contributing  to  the  result,  and  despite  the  consequences  m  a  heated 
federal-state  controversy  and  the  opposition  of  the  other  branches  ot  the  National 
Government,  the  judicial  power  acted  to  reverse  the  State  Supreme  Court.  An 
example  of  similar  isolation  of  a  political  question  in  the  decision  of  a  case  is 
Luther  v  Borden    (US)    7  How  1,   12  L  ed  581 ;   see  infra. 
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resolution  without  expressing  lack  of  the  respect  due  coordinate 
branches  of  government;  or  an  unusual  need  for  unquestioning  ad- 
herence to  a  political  decision  already  made;  or  the  potentiality  of 
embarrassment  from  multifarious  pronouncements  by  various  depart- 
ments on  one  question. 

Unless  one  of  these  formulations  is  inextricable  from  the  case  at 
bar,  there  should  be  no  dismissal  for  non justiciability  on  the  ground 
of  a  political  question's  presence.  The  doctrine  of  which  we  treat  is 
one  of  "political  questions,"  not  one  of  "political  cases."  The  courts 
cannot  reject  as  "no  law  suit"  a  bona  fide  controversy  as  to  whether 
some  action  denominated  "political"  exceeds  constitutional  authority. 
The  cases  we  have  reviewed  show  the  necessity  for  discriminating 
inquiry  into  the  precise  facts  and  posture  of  the  particular  case,  and 
the  impossibility  of  resolution  by  any  semantic  cataloguing. 

But  it  is  argued  that  this  case  shares  the  characteristics  of  decisions 
that  constitute  a  category  not  yet  considered,  cases  concerning  the 
Constitution's  guaranty,  in  Art  4  §  4,  of  a  republican  form  of  govern- 
ment. A  conclusion  as  to  whether  the  case  at  bar  does  present  a  po- 
litical question  cannot  be  confidently  reached  until  we  have  considered 
those  cases  with  special  care.  We  shall  discover  that  Guaranty  Clause 
claims  involve  those  elements  which  define  a  ' '  political  question, ' '  and 
for  that  reason  and  no  other,  they  are  nonjusticiable.  In  particular, 
we  shall  discover  that  the  nonjusticiability  of  such  claims  has  nothing 
to  do  with  their  touching  upon  matters  of  state  governmental  organ- 
ization, 

Bepuhlican  form  of  government :  Luther  v  Borden  (US)  7  How  1,  12 
L  ed  581,  though  in  form  simply  an  action  for  damages  for  trespass 
was,  as  Daniel  Webster  said  in  opening  the  argument  for  the  defense, 
"an  unusual  case."^^  The  defendants,  admitting  an  otherwise  tortious 
breaking  and  entering,  sought  to  justify  their  action  on  the  ground 
that  they  were  agents  of  the  established  lawful  government  of  Rhode 
Island,  which  State  was  then  under  martial  law  to  defend  itself  from 
active  insurrection ;  that  the  plaintiff  was  engaged  in  that  insurrection ; 
and  that  they  entered  under  orders  to  arrest  the  plaintiff.  The  case 
arose  "out  of  the  unfortunate  political  differences  which  agitated  the 
people  of  Rhode  Island  in  1841  and  1842,"  7  How  at  34,  which  had 
resulted  in  a  situation  wherein  two  groups  laid  competing  claims  to 
recognition  as  the  laAvful  government.^^  The  plaintiff's  right  to  recover 
depended  upon  which  of  the  two  groups  was  entitled  to  such  recogni- 
tion ;  but  the  lower  court 's  refusal  to  receive  evidence  or  hear  argument 
on  that  issue,  its  charge  to  the  jury  that  the  earlier  established  or 
"charter"  government  was  lawful,  and  the  verdict  for  the  defendants, 
were  affirmed  upon  appeal  to  this  Court. 

Chief  Justice  Taney's  opinion  for  the  Court  reasoned  as  follows:  (1) 
If  a  court  were  to  hold  the  defendants'  acts  unjustified  because  the 


"  7  How,  at  29.     And  see  11  The  Writings  and  Speeches  of  Daniel  Webster  217  (1903). 

«See  Mowry,  The  Dorr  War  (1901),  and  its  exhaustive  bibliography.  And  for  an 
account  of  circumstances  surrounding  the  decision  here,  see  2  Warren,  The 
Supreme  Court  in  United  States  History   (Rev  ed),  185-195. 

Dorr  himself,  head  of  one  of  the  tv^o  groups  and  held  in  a  Rhode  Island  jail 
under  a  conviction  for  treason,  had  earlier  sought  a  decision  from  the  Supreme 
Court  that  his  was  the  lawful  government.  His  application  for  origmal  habeas 
corpus  in  the  Supreme  Court  was  denied  because  the  federal  courts  then  lacked 
authority  to  issue  habeas  for  a  prisoner  held  under  a  state  court  sentence. 
Ex  parte  Dorr    (US)    3  How  103,   11  L.  ed   514. 
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charter  government  had  no  legal  existence  during  the  period  in  ques- 
tion, it  would  follow  that  all  of  that  government's  actions— laws  en- 
acted, taxes  collected,  salaries  paid,  accounts  settled,  sentences  passed— 
were  of  no  effect ;  and  that  ' '  the  officers  who  carried  their  decisions  into 
operation  [were]  answerable  as  trespassers,  if  not  in  some  eases  as  crim- 
inals. ' '  ^^  There  was,  of  course,  no  room  for  application  of  any  doctrine 
of  de  facto  status  to  uphold  prior  acts  of  an  officer  not  authorized  de 
jure,  for  such  would  have  defeated  the  plaintiff' 's  very  action.  A  deci- 
sion for  the  plaintiff  would  inevitably  have  produced  some  significant 
measure  of  chaos,  a  consequence  to  be  avoided  if  it  could  be  done  with- 
out abnegation  of  the  judicial  duty  to  uphold  the  Constitution. 

(2)  No  state  court  had  recognized  as  a  judicial  responsibility  settle- 
ment of  the  issue  of  the  locus  of  state  governmental  authority.  Indeed, 
the  courts  of  Rhode  Island  had  in  several  cases  held  that  "it  rested 
with  the  political  power  to  decide  whether  the  charter  government  had 
been  displaced  or  not,"  and  that  that  department  had  acknowledged 
no  change.^''^ 

(3)  Since  "the  question  relates,  altogether,  to  the  constitution  and 
laws  of  [the]  .  .  .  State,"  the  courts  of  the  United  States  had  to  fol- 
low the  state  courts '  decisions  unless  there  was  a  federal  constitutional 
ground  for  overturning  them. 

(4)  No  provision  of  the  Constitution  could  be  or  had  been  invoked 
for  this  purpose  except  Art  4  §  4,  the  Guaranty  Clause.  Having  already 
noted  the  absence  of  standards  whereby  the  choice  between  governments 
could  be  made  by  a  court  acting  independently.  Chief  Justice  Taney 
now  found  further  textual  and  practical  reasons  for  concluding  that, 
if  any  department  of  the  United  States  was  empowered  by  the  Guaranty 
Clause  to  resolve  the  issue,  it  was  not  the  Judiciary : 

"Under  this  article  of  the  Constitution  it  rests  with  Congress  to  de- 
cide what  government  is  the  established  one  in  a  State.  For  as  the 
United  States  guarantee  to  each  State  a  republican  government.  Con- 
gress must  necessarily  decide  what  government  is  established  in  the 
State  before  it  can  determine  whether  it  is  republican  or  not.  And  when 
the  senators  and  representatives  of  a  State  are  admitted  into  the  coun- 
cils of  the  Union,  the  authority  of  the  government  under  which  they 
are  appointed,  as  well  as  its  republican  character,  is  recognized  by  the 
proper  constitutional  authority.  And  its  decision  is  binding  on  every 
other  department  of  the  government,  and  could  not  be  questioned  in 
a  judicial  tribunal.  It  is  true  that  the  contest  in  this  case  did  not  last 
long  enough  to  bring  the  matter  to  this  issue ;  and  .  .  .  Congress  was 
not  called  upon  to  decide  the  controversy.  Yet  the  right  to  decide  is 
placed  there,  and  not  in  the  courts. 

' '  So,  too,  as  relates  to  the  clause  in  the  above-mentioned  article  of  the 
Constitution,  providing  for  cases  of  domestic  violence.  It  rested  with 
Congress,  too,  to  determine  upon  the  means  proper  to  be  adopted  to 
fulfill  this  guarantee.  .  .  .  [B]y  the  act  of  February  28,  1795,  [Con- 
gress] provided,  that,  'in  case  of  an  insurrection  in  any  State  against 
the  government  thereof,  it  shall  be  lawful  for  the  President  of  the 
United  States,  on  application  of  the  legislature  of  such  State  or  of  the 
executive  (when  the  legislature  cannot  be  convened),  to  call  forth  such 

«  7  How,  at  39. 
"  Ibid. 
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number  of  the  militia  of  any  other  State  or  States,  as  may  be  applied 
for,  as  he  may  judge  sufficient  to  suppress  such  insurrection. ' 

"By  this  act,  the  power  of  deciding  whether  the  exigency  had  arisen 
upon  which  the  government  of  the  United  States  is  bound  to  interfere, 
is  given  to  the  President.  .  .  . 

"After  the  President  has  acted  and  called  out  the  militia,  is  a  Circuit 
Court  of  the  United  States  authorized  to  inquire  whether  his  decision 
was  right?  ...  If  the  judicial  power  extends  so  far,  the  guarantee 
contained  in  the  Constitution  of  the  United  States  is  a  guarantee  of 
anarchy,  and  not  of  order.  .  .  . 

"It  is  true  that  in  this  case  the  militia  were  not  called  out  by  the 
President.  But  upon  the  application  of  the  governor  under  the  charter 
government,  the  President  recognized  him  as  the  executive  power  of 
the  State,  and  took  measures  to  call  out  the  militia  to  support  his  au- 
thority if  it  should  be  found  necessary  for  the  general  government  to 
interfere;  .  .  .  [C]ertainiy  no  court  of  the  United  States,  with  a  knowl- 
edge of  this  decision,  would  have  been  justified  in  recognizing  the 
opposing  party  as  the  lawful  government;  ...  In  the  case  of  foreign 
nations,  the  government  acknowledged  by  the  President  is  always  rec- 
ognized in  the  courts  of  justice.  ..."  7  How  at  42-44. 

Clearly,  several  factors  were  thought  by  the  Court  in  Luther  to  make 
the  question  there  "political":  the  commitment  to  the  other  branches 
of  the  decision  as  to  which  is  the  lawful  state  government;  the  unam- 
biguous action  by  the  President,  in  recognizing  the  charter  government 
as  the  lawful  authority;  the  need  for  finality  in  the  executive's  deci- 
sion ;  and  the  lack  of  criteria  by  which  a  court  could  determine  which 
form  of  government  was  republican. ^^ 

*s  Even  though  the  Court  wrote  of  unrestrained  legislative  and  executive  authority 
under  this  Guaranty,  thus  malting  its  enforcement  a  political  question,  the  Court 
plainly  implied  that  the  political  question  barrier  was  no  absolute :  "Unquestion- 
ably a  military  government,  established  as  a  permanent  government  of  the  State, 
would  not  be  a  republican  government,  and  it  would  be  the  duty  of  Congress  to 
overthrow  it."  7  How,  at  45.  Of  course,  it  does  not  necessarily  follow  that  if 
Congress  did  not  act,  the  Court  would.  For  while  the  judiciary  might  be  able 
to  decide  the  limits  of  the  meaning  of  "republican  form,"  and  thus  the  factor  of 
lack  of  criteria  might  fall  away,  there  would  remain  other  possible  barriers  to 
decision  because  of  primary  commitment  to  another  branch,  which  would  have 
to  be  considered  in  the  particular  fact  setting  presented. 

That  was  not  the  only  occasion  on  which  this  Court  indicated  that  lack  of 
criteria  does  not  obliterate  the  Guaranty's  extreme  limits:  "The  guaranty  is  of  a 
republican  form  of  government.  No  particular  government  is  designated  as 
republican,  neither  is  tlie  exact  form  to  be  guaranteed,  in  any  manner  especially 
designated.  Here,  as  in  otlier  parts  of  the  instrument,  we  are  compelled  to  resort 
elsewhere  to  ascertain  what  was  intended. 

"The  guaranty  necessarily  implies  a  duty  on  the  part  of  the  States  themselves 
to  provide  such  a  government.  All  the  States  had  governments  when  the  Consti- 
tution was  adopted.  In  all  the  people  participated  to  some  extent,  through  their 
representatives  elected  in  the  manner  specially  provided.  These  governments  the 
Constitution  did  not  change.  They  were  accepted  precisely  as  they  were,  and 
it  is,  therefore,  to  be  presumed  that  they  were  such  as  it  was  the  duty  of  the 
States  to  provide.  Thus  we  have  unmistakable  evidence  of  what  was  republican 
in  form,  within  the  meaning  of  that  term  as  employed  in  the  Constitution."  Minor 
V  Happersett  (US)  21  Wall  162,  175,  176,  22  L,  ed  627,  630,  631.  There,  the 
question  was  whether  a  government  republican  in  form  could  deny  the  vote  to 
women. 

Re  Duncan,  139  US  449,  35  L.  ed  219,  11  S  Ct  573,  upheld  a  murder  conviction 
against  a  claim  that  the  relevant  codes  had  been  invalidly  enacted.  The  Court 
there  said  : 

"By  the  Constitution,  a  republican  form  of  government  is  guaranteed  to  every 
State  in  the  Union,  and  the  distinguishing  feature  of  that  form  is  the  right  of 
the  people  to  choose  their  own  officers  for  governmental  administration,  and  pass 
their  own  laws  in  virtue  of  the  legislative  power  reposed  in  representative  bodies, 
whose  legitimate  acts  may  be  said  to  be  those  of  the  people  themselves  ;  but, 
while  the  people  are  tlius  the  source  of  political  power,  their  governments. 
National  and  State,  have  been  limited  by  written  constitutions,  and  they  have 
themselves  tliereby  set  bounds  to  their  own  power,  as  against  the  sudden  impulses 
of  mere  ma.iorities."  139  US,  at  461.  But  the  Court  did  not  find  any  of  these 
fundamental  principles  violated. 
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But  the  only  significance  that  Lnther  could  have  for  our  immediate 
purposes  is  in  its  holding  that  the  Guaranty  Clause  is  not  a  repository 
of  judicially  manageable  standards  which  a  court  could  utilize  inde- 
pendently in  order  to  identify  a  State's  lawful  government.  The  Court 
has  since  refused  to  resort  to  the  Guaranty  Clause— which  alone  had 
been  invoked  for  the  purpose— as  the  source  of  a  constitutional  standard 
for  invalidating  state  action.  See  Taylor  v  Beckham  (No.  1),  178  US 
548,  44  L  ed  1187,  20  S  Ct  890,  1009  (claim  that  Kentucky's  resolution 
of  contested  gubernatorial  election  deprived  voters  of  republican  gov- 
ernment held  nonjusticiable)  ;  Pacific  States  Tel.  &  Tel.  Co.  v  Oregon, 
223  US  118,  56  L  ed  377,  32  S  Ct  224  (claim  that  initiative  and  refer- 
endum negated  republican  government  held  nonjusticiable)  ;  Kiernan 
V  Portland,  223  US  151,  56  L  ed  386,  32  S  Ct  231  (claim  that  municipal 
charter  amendment  per  municipal  initiative  and  referendum  negated 
republican  government  held  nonjusticiable)  ;  Marshall  v  Dye,  231  US 
250,  58  L  ed  206,  34  S  Ct  92  (claim  that  Indiana's  constitutional 
amendment  procedure  negated  republican  o-overnment  held  nonjustici- 
able) ;  O'Neill  v  Leamer,  239  US  244,  60  L  ed  249,  36  S  Ct  54  (claim 
that  delegation  to  court  of  power  to  form  drainage  districts  negated 
republican  government  held,  "futile");  Ohio  ex  rel.  Davis  v  Hilde- 
brant,  241  US  565,  60  L  ed  1172,  36  S  Ct  708  (claim  that  invalidation 
of  state  reapportionment  statute  per  referendum  negates  republican 
government  held  nonjusticiable)  ;  ^^  Mountain  Timber  Co.  v  AVashington, 
243  US  219,  61  L  ed  685,  37  S  Ct  260,  13  NCCA  927,  Ann  Cas  1917D 
642  (claim  that  workmen's  compensation  violates  republican  govern- 
ment held  nonjusticiable)  ;  Ohio  ex  rel.  Bryant  v  Akron  Metropolitan 
Park  Dist.  281  US  74,  74  L  ed  710,  50  S  Ct  228,  66  ALR  1460  (claim 
that  rule  requiring  invalidation  of  statute  by  all  but  one  justice  of 
state  court  negated  republican  government  held  nonjusticiable)  ;  High- 
land Farms  Dairy  v  Agnew,  300  US  608,  81  L  ed  835,_  57  S_  Ct  549 
(claim  that  delegation  to  agency  of  power  to  control  milk  prices  vio- 
lated republican  government,  rejected). 

Just  as  the  Court  has  consistently  held  that  a  challenge  to  state 
action  based  on  the  Guaranty  Clause  presents  no  justiciable  question 
so  has  it  held,  and  for  the  same  reasons,  that  challenges  to  congressional 
action  on  the  ground  of  inconsistency  with  that  clause  ^present  no 
justiciable  question.  In  Georgia  v  Stanton  (US)  6  Wall  50,  18  L  ed 
721,  the  State  sought  by  an  original  bill  to  enjoin  execution  of  the 
Reconstruction  Acts,  claiming  that  it  already  possessed  "a  republican 
State,  in  every  political,  legal,  constitutional,  and  juridical  sense, ' '  and 
that  enforcement  of  the  new  Acts  "instead  of  keeping  the  guaranty 
against  a  forcible  overthrow  of  its  government  by  foreign  invaders  or 
domestic  insurgents,  ...  is  destroying  that  very  government  by 
force.  "^0  Congress  had  clearly  refused  to  recognize  the  republican 
character  of  the  government  of  the  suing  State.^^  It  seemed  to  the  Court 
that  the  only  constitutional  claim  that  could  be  presented  was  under 

49  But  cf .  Hawke  v  Smith  (No.  1),  253  US  221,  64  L  ed  871,  40  S  Ct  495  10  ALR  1504  ; 
National  Prol-iibition  Cases  (Rhode  Island  v  Palmer)  253  US  350,  64  L  ed  946,  40 
S  Ct  4S6,  5SS. 

^  6  Wall  at  65,  66. 

51  The  First  Reconstruction  Act  opened :  "W^iereas  no  legal  State  g-overnments  .  .  . 
now  exists  [sic]  in  the  rebel  States  of  .  .  .  Georgia  [and]  Mississippi,  .  .  .  ; 
and  whereas  it  is  necessary  that  peace  and  good  order  should  be  enforced  m 
said  States  until  loyal  and  republican  State  governments  can  be  legally  estab- 
lished:  .   .  ."    14  Stat  428.     And  see  15   Stat  2,   14. 
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the  Guaranty  Clause,  and  Congress  having  determined  that  the  effects 
of  the  recent  hostilities  required  extraordinary  measures  to  restore 
governments  of  a  republican  form,  this  Court  refused  to  interfere  with 
Congress'  action  at  the  behest  of  a  claimant  relying  on  that  very  guar- 
anty.^^ 

In  only  a  few  other  cases  has  the  Court  considered  Art.  4,  §  4,  in  rela- 
tion to  congressional  action.  It  has  refused  to  pass  on  a  claim  relying 
on  the  Guaranty  Clause  to  establish  that  Congress  lacked  power  to 
allow  the  States  to  employ  the  referendum  in  passing  on  legislation 
redistrieting  for  congressional  seats.  Ohio  ex  rel.  Davis  v  Hildebrant, 
241  US  565,  60  L  ed  1172,  36  S  Ct  708,  supra.  And  it  has  pointed  out 
that  Congress  is  not  required  to  establish  republican  government  in  the 
territories  before  they  become  States,  and  before  they  have  attained 
a  sufficient  population  to  warrant  a  popularly  elected  legislature. 
Downes  v  Bidwell,  182  US  244,  278,  279,  45  L  ed  1088,  1103,  21  S  Ct 
770  (dictum). S3 

We  come,  finally  to  the  ultimate  inquiry  whether  our  precedents  as 
to  what  constitutes  a  nonjusticiable  "political  question"  bring  the 
case  before  us  under  the  umbrella  of  that  doctrine.  A  natural  beginning 
is  to  note  whether  any  of  the  common  characteristics  which  we  have 
been  able  to  identify  and  label  descriptively  are  present.  We  find 
none:  The  question  here  is  the  consistency  of  state  action  with  the 
Federal  Constitution.  We  have  no  question  decided,  or  to  be  decided, 
by  a  political  branch  of  government  coequal  with  this  Court.  Nor  do 
we  risk  embarrassment  of  our  government  abroad,  or  grave  disturbance 
at  home  ^'^  if  we  take  issue  with  Tennessee  as  to  the  constitutionality  of 
her  action  here  challenged.  Nor  need  the  appellants,  in  order  to  succeed 
in  this  action,  ask  the  Court  to  enter  upon  policy  determinations  for 
which  judicially  manageable  standards  are  lacking.  Judicial  standards 
under  the  Equal  Protection  Clause  are  well  developed  and  familiar, 
and  it  has  been  open  to  courts  since  the  enactment  of  the  Fourteenth 
Amendment  to  determine,  if  on  the  particular  facts  they  must,  that  a 
discrimination  reflects  no  policy,  but  simply  arbitrary  and  capricious 
action. 

This  case  does,  in  one  sense,  involve  the  allocation  of  political  power 
within  a  State,  and  the  appellants  might  conceivably  have  added  a 
claim  under  the  Guaranty  Clause.  Of  course,  as  we  have  seen,  any 

•"■•2  In  Mississippi  v  Johnson  (US)  4  Wall  475,  18  L  ed  437,  the  State  sought  to  enjoin 
tlie  President  from  executing  the  Acts,  alleging  that  his  role  was  purely  minis- 
terial. The  Court  held  that  the  duties  were  in  no  sense  ministerial,  and  that 
although  the  State  sought  to  compel  inaction  rather  than  action,  the  absolute 
lack  of  precedent  for  any  such  distinction  left  the  case  one  in  which  "general 
principles  .  .  .  forbid  judicial  interference  with  the  exercise  of  Executive  discre- 
tion." 4  AVall  at  499.  See  also  Mississippi  v  Stanton,  15  4  US  554,  18  L.  ed  725, 
14  S  Ct  1209  ;  and  see  2  Warren,  The  Supreme  Court  in  United  States  History 
(Rev  ed),  463. 

For  another  instance  of  congressional  action  challenged  as  transgressing  the 
Guaranty  Clause,  see  The  Collector  v  Day  (BufRngton  v  Day)  (US)  11  Wall  113, 
125,  126,  20  L  ed  122,  126,  overruled.  Graves  v  New  York,  306  US  466,  83  L  ed 
927,  59  S  Ct  595,  120  ALR  1466. 

^  On  the  other  hand,  the  implication  of  the  Guaranty  Clause  in  a  case  concerning 
congressional  action  does  not  always  preclude  judicial  action.  It  has  been  held 
that  the  clause  gives  Congress  no  power  to  impose  restrictions  upon  a  State's 
admission  which  would  undercut  the  constitutional  mandate  that  the  States  be 
on  an  equal  footing.  Covle  v  Smith,  221  US  559,  55  L  ed  853,  31  S  Ct  688.  And 
in  Texas  v  White  (US)  7  Wall  700,  19  L  ed  227,  although  Congress  had  deter- 
mined that  the  State's  government  was  not  republican  in  form,  the  State's  stand- 
ing to  bring  an  original  action  in  this  Court  was  sustained. 

"See,  infra,  p.  696,  considering  Kidd  v  McCanless,  352  US  920,  1  L  ed  2d  157,  77  S  Ct 
223. 
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reliance  on  that  clause  would  be  futile.  But  because  any  reliance  on 
the  Guaranty  Clause  could  not  have  succeeded  it  does  not  follow  that 
appellants  may  not  be  heard  on  the  equal  protection  claim  which  in 
fact  they  tender.  True,  it  must  be  clear  that  the  Fourteenth  Amendment 
claim  is  not  so  enmeshed  with  those  political  question  elements  which 
render  Guaranty  Clause  claims  nonjusticiable  as  actually  to  present 
a  political  question  itself.  But  we  have  found  that  not  to  be  the  case 
here. 

In  this  connection  special  attention  is  due  Pacific  States  Tel.  &  Tel. 
Co.  V  Oregon,  223  US  118,  56  L  ed  377,  32  S  Ct  224.  In  that  case  a 
corporation  tax  statute  enacted  by  the  initiative  was  attacked  ostensibly 
on  three  grounds:  (1)  due  process;  (2)  equal  protection;  and  (3)  the 
Guaranty  Clause.  But  it  was  clear  that  the  first  two  grounds  were 
invoked  solely  in  aid  of  the  contention  that  the  tax  w^as  invalid  by 
reason  of  its  passage  : 

"The  defendant  company  does  not  contend  there  that  it  could  not 
have  been  required  to  pay  a  license  tax.  It  does  not  assert  that  it  was 
denied  an  opportunity  to  be  heard  as  to  the  amount  for  which  it  was 
taxed,  or  that  there  was  anything  inhering  in  the  tax  or  involved  in- 
trinsically in  the  law  which  violated  any  of  its  constitutional  rights.  If 
such  questions  had  been  raised  they  would  have  been  justiciable,  and 
therefore  would  have  required  the  calling  into  operation  of  judicial 
power.  Instead,  however,  of  doing  any  of  these  things,  the  attack  on 
the  statute  here  made  is  of  a  wholly  different  character.  Its  essentially 
political  nature  is  at  once  made  manifest  by  understanding  that  the 
assault  which  the  contention  here  advanced  makes  it  [sic]  not  on  the 
tax  as  a  tax,  but  on  the  State  as  a  State.  It  is  addressed  to  the  frame- 
work and  political  character  of  the  government  by  which  the  statute 
levying  the  tax  was  passed.  It  is  the  government,  the  political  entity, 
which  (reducing  the  case  to  its  essence)  is  called  to  the  bar  of  this 
court,  not  for  the  purpose  of  testing  judicially  some  exercise  of  power 
assailed,  on  the  ground  that  its  exertion  has  injuriously  affected  the 
rights  of  an  individual  because  of  repugnancy  to  some  constitutional 
limitation,  but  to  demand  of  the  State  that  it  establish  its  right  to 
exist  as  a  State,  republican  in  form."  223  US,  at  150,  151. 

The  due  process  and  equal  protection  claims  were  held  nonjusticiable 
in  Pacific  States  not  because  they  happened  to  be  joined  with  a  Guar- 
anty Clause  claim,  or  because  they  sought  to  place  before  the  court 
a  subject  matter  which  might  conceivably  have  been  dealt  with  through 
the  Guaranty  Clause,  but  because  the  Court  believed  that  they  were 
invoked  merely  in  verbal  aid  of  the  resolution  of  issues  which,  in  its 
view,  entailed  political  questions.  Pacific  States  may  be  compared  with 
cases  such  as  Mountain  Timber  Co.  v  Washington,  243  US  219,  61  L  ed 
685,  37  S  Ct  260,  Ann  Cas  1917D  642,  13  NCCA  927,  wherein  the  Court 
refused  to  consider  whether  a  workmen's  compensation  act  violated 
the  Guaranty  Clause  but  considered  at  length,  and  rejected,  clue^process 
and  equal  protection  arguments  advanced  against  it;  and  O'Neill  v 
Leamer,  239  US  244,  60  L  ed  249,  36  S  Ct  54,  wherein  the  Court  refused 
to  consider  whether  Nebraska's  delegation  of  power  to  form  drainage 
districts  violated  the  Guaranty  Clause,  but  went  on  to  consider  and  re- 
ject the  contention  that  the  action  against  which  an  injunction  was 
sought  was  not  a  taking  for  a  public  purpose. 
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We  conclude  then  that  the  nonjusticiability  of  claims  resting  on  the 
Guaranty  Clause  which  arises  from  their  embodiment  of  questions  that 
were  thought  "political,"  can  have  no  bearing  upon  the  justiciability  of 
the  equal  protection  claim  presented  in  this  case.  Finally,  we  emphasize 
that  it  is  the  involvement  in  Guaranty  Clause  claims  of  the  elements 
thought  to  define  "political  questions,"  and  no  other  feature,  which 
could  render  them  nonjusticiable.  Specifically,  we  have  said  that  such 
claims  are  not  held  nonjusticiable  because  they  touch  matters  of  state 
governmental  organization.  Brief  examination  of  a  few  cases  demon- 
strates this. 

When  challenges  to  state  action  respecting  matters  of  "the  adminis- 
tration of  the  affairs  of  the  State  and  the  officers  through  whom  they 
are  conducted"  ^^  have  rested  on  claims  of  constitutional  deprivation 
which  are  amenable  to  judicial  correction,  this  Court  has  acted  upon 
its  view  of  the  merits  of  the  claim.  For  example,  in  Boyd  v  Nebraska, 
143  US  135,  36  L  ed  103,  12  S  Ct  375,  we  reversed  the  Nebraska  Su- 
preme Court's  decision  that  Nebraska's  Governor  was  not  a  citizen  of 
the  United  States  or  of  the  State  and  therefore  could  not  continue  in 
office.  In  Kennard  v  Louisiana,  92  US  480,  23  L  ed  478,  and  Foster  v 
Kansas,  112  US  201,  28  L  ed  629,  5  S  Ct  8,  97,  we  considered  whether 
persons  had  been  removed  from  public  office  by  procedures  consistent 
with  the  Fourteenth  Amendment's  due  process  guaranty,  and  held  on 
the  merits  that  they  had.  And  only  last  Term,  in  Gomillion  v  Lightfoot, 
364  US  339,  5  L  ed  2d  110,  81  S  Ct  125,  we  applied  the  Fifteenth 
Amendment  to  strike  down  a  redrafting  of  municipal  boundaries  which 
effected  a  discriminatory  impairment  of  voting  rights,  in  the  face  of 
what  a  majority  of  the  Court  of  Appeals  thought  to  be  a  sw^eeping  com- 
mitment to  state  legislatures  of  the  power  to  draw  and  redraw  such 
boundaries. ^^ 

Gomillion  was  brought  by  a  Negro  who  had  been  a  resident  of  the 
City  of  Tuskegee,  Alabama,  until  the  municipal  boundaries  were  so 
recast  by  the  State  Legislature  as  to  exclude  practically  all  Negroes.  The 
plaintiff  claimed  deprivation  of  the  right  to  vote  in  municipal  elections. 
The  District  Court's  dismissal  for  want  of  jurisdiction  and  failure  to 
state  a  claim  upon  which  relief  could  be  granted  was  affirmed  by  the 
Court  of  Appeals.  This  Court  unanimously  reversed.  This  Court's  an- 
swer to  the  argument  that  States  enjoyed  unrestricted  control  over 
municipal  boundaries  was : 

"Legislative  control  of  municipalities,  no  less  than  other  state  power, 
lies  within  the  scope  of  relevant  limitations  imposed  by  the  United 
States  Constitution.  .  .  .  The  opposite  conclusion,  urged  upon  us  by 
respondents,  would  sanction  the  achievement  by  a  State  of  any  impair- 
ment of  voting  rights  whatever  so  long  as  it  was  cloaked  in  the  garb 
of  the  realignment  of  political  subdivisions.  'It  is  inconceivable  that 
guaranties  embedded  in  the  Constitution  of  the  United  States  may  thus 
be  manipulated  out  of  existence. '  ' '  364  US,  at  344,  345. 

To  a  second  argument,  that  Colegrove  v  Green,  328  US  549,  90  L  ed 
1432,  66  S  Ct  1198,  supra,  was  a  barrier  to  hearing  the  merits  of  the 
case,  the  Court  responded  that  Gomillion  was  lifted  "out  of  the  so- 

65  Boyd   V   Nebraska,    143   US    135,    183,    36    L   ed    103,    117,    12    S    Ct    375    (Field,    J., 

dissenting). 
5«  Gomillion  v  Lightfoot   (CA5  Ala)    270  F2d  594,   relying  upon,   inter  alia,   Hunter  v 

Pittsburgh,  207  US  161,  52  L  ed  151,  28  S  Ct  40. 
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called  '  political '  arena  and  into  the  conventional  sphere  of  constitutional 
litigation"  because  here  was  discriminatory  treatment  of  a  racial  mi- 
nority violating  the  Fifteenth  Amendment. 

"A  statute  which  is  alleged  to  have  worked  unconstitutional  depri- 
vations of  petitioners'  rights  is  not  immune  to  attack  simply  because 
the  mechanism  employed  by  the  legislature  is  a  redefinition  of  municipal 
boundaries.  .  .  .  While  in  form  this  is  merely  an  act  redefining  metes 
and  bounds,  if  the  allegations  are  established,  the  inescapable  human 
effect  of  this  essay  in  geometry  and  geography  is  to  despoil  colored 
citizens,  and  only  colored  citizens,  of  their  theretofore  enjoyed  voting 
rights.  That  was  not  Colegrove  v  Green. 

''When  a  State  exercises  power  wholly  within  the  domain  of  state 
interest,  it  is  insulated  from  federal  judicial  review.  But  such  insulation 
is  not  carried  over  when  state  power  is  used  as  an  instrument  for  cir- 
cumventing a  federally  protected  right."  364  US,  at  347.^'^ 

We  have  not  overlooked  such  cases  as  Re  Sawyer,  124  US  200,  31  L  ed 
402.  8  S  Ct  482,  and  Walton  v  House  of  Representatives,  265  US  487, 
68  L  ed  1115,  44  S  Ct  628,  which  held  that  federal  equity  power  could 
not  be  exercised  to  enjoin  a  state  proceeding  to  remove  a  public  officer. 
But  these  decisions  explicitly  reflect  only  a  traditional  limit  upon  equity 
jurisdiction,  and  not  upon  federal  courts'  power  to  inquire  into  mat- 
ters of  state  governmental  organization.  This  is  clear  not  only  from  the 
opinions  in  those  cases,  but  also  from  White  v  Berry,  171  US  366,  43  L 
ed  199,  18  S  Ct  917,  which,  relying  on  Sawyer,  withheld  federal  equity 
from  staying  removal  of  a  federal  officer.  AVilson  v  North  Carolina,  169 
US  586,  42  L  ed  865,  18  S  Ct  435,  simply  dismissal  an  appeal  from  an 
unsuccessful  suit  to  upset  a  State's  removal  procedure,  on  the  ground 
that  the  constitutional  claim  presented— that  a  jury  trial  was  necessary 
if  the  removal  procedure  was  to  comport  with  due  process  requirements 
—was  frivolous.  Finally,  in  Taylor  v  Beckham  (No.  1),  178  US  548,  44 
L  ed  1187,  20  S  Ct  890,  1009,  where  losing  candidates  attacked  the  con- 
stitutionality of  Kentucky's  resolution  of  a  contested  gubernatorial 
election,  the  Court  refured  to  consider  the  merits  of  a  claim  posited 
upon  the  Guaranty  Clause,  holding  it  presented  a  political  question,  but 
also  held  on  the  merits  that  the  ousted  candidates  had  suffered  no  de- 
privation of  property  without  due  process  of  law.^^ 

Since,  as  has  been  established,  the  equal  protection  claim  tendered  in 
this  case  does  not  require  decision  of  any  political  question,  and  since 
the  presence  of  a  matter  affecting  state  government  does  not  render  the 
case  nonjusticiable,  it  seems  appropriate  to  examine  again  the  reasoning 
by  which  the  District  Court  reached  its  conclusion  that  the  case  was 
nonjusticiable. 

We  have  already  noted  that  the  District  Court's  holding  that  the 
subject  matter  of  this  complaint  was  nonjusticiable  relied  upon  Cole- 
grove  V  Green,  328  US  549,  90  L  ed  1432,  66  S  Ct  1198,  supra,  and  later 
cases.  Some  of  those  concerned  the  choice  of  members  of  a  state  legis- 

57  The  Court's  opinion  was  joined  by  Mr.  Justice  Douglas  noting  his  adherence  to 
the  dissents  in  Colegrove  and  South  v  Peters,  339  US  276  94  L  ed  834  70  S  Ct 
641,  supra  ;  and  the  judgment  was  concurred  in  by  Mr.  Justice  WHiittaker,  who 
wrote  that  the  decision  should  rest  on  the  Equal  Protection  Clause  rather  than 
on  the  Fifteenth  Amendment,  since  there  had  been  not  solely  a  denial  of  the  vote 
(if  there  had  been  that  at  all)    but  also  a  "fencing  out"  of  a  racial  group. 

ssNo  holding  to  the  contrary  is  to  be  found  in  Cave  v  Missouri,  246  US  650,  bZ  L,  ea 
921,  38  S  Ct  334,  disnig  a  writ  of  error  to  the  Supreme  Court  of  Missouri  2  72  Mo 
653    199  SW  1014;  or  in  Snowden  v  Hughes,  321  US  1,  88  L>  ed  497,  64  S  Ct  397. 
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lature,  as  in  this  case;  others,  like  Colegrove  itself  and  earlier  prece- 
dents, Smiley  v  Holm,  285  US  355,  76  L  ed  795,  52  S  Ct  397,  Koenig  v 
Flynn,  285  US  375,  76  L  ed  805,  52  S  Ct  403,  and  CarroU  v  Becker, 
285  US  380,  76  L  ed  807,  52  S  Ct  402,  concerned  the  choice  of  Repre- 
sentatives in  the  Federal  Congress.  Smiley,  Koenig  and  Carroll  settled 
the  issue  in  favor  of  justiciability  of  questions  of  congressional  redis- 
tricting.  The  Court  followed  these  precedents  in  Colegrove  although 
over  the  dissent  of  three  of  the  seven  Justices  who  participate  in  that 
decision.  On  the  issue  of  justiciability,  all  four  Justices  comprising  a 
majority  relied  iHpon  Smiley  v  Holm,  but  in  two  opinions,  one  for  three 
Justices,  328  US,  at  566,  568,  and  a  separate  one  by  Mr.  Justice  Rut- 
ledge,  328  US,  at  564.  The  argument  that  congressional  redistricting 
problems  presented  a  ''political  question"  the  resolution  of  which  was 
confided  to  Congress  might  have  been  rested  upon  Art.  1,  §  4,  Art.  1, 
§  5,  Art.  1,  §  2,  and  Amendment  14,  §  2.  Mr.  Justice  Rutledge  said: 
"But  for  the  ruling  in  Smiley  v  Holm,  285  US  355,  76  L  ed  795,  52 
S  Ct  397,  I  should  have  supposed  that  the  provisions  of  the  Consti- 
tution, Art.  1,  §  4,  that  'The  Times,  Places  and  Manner  of  holding 
Elections  for  .  .  .  Representatives,  shall  be  prescribed  in  each  State 
by  the  Legislature  thereof;  but  the  Congress  may  at  any  time  by  Law 
make  or  alter  such  Regulations  .  .  .';  Art.  1,  §  2  [but  see  Amendment 
14,  §2],  vesting  in  Congress  the  duty  of  apportionment  of  representa- 
tives among  the  several  states  '  according  to  their  respective  Numbers ' ; 
and  Art.  1,  §  5,  making  each  House  the  sole  judge  of  the  qualifications 
of  its  own  members,  would  remove  the  issues  in  this  case  from  justiciable 
cognizance.  But,  in  my  judgment,  the  Smiley  Case  rules  squarely  to 
the  contrary,  save  only  in  the  matter  of  degree.  .  .  .  Assuming  that 
that  decision  is  to  stand,  I  think  .  .  .  that  its  effect  is  to  rule  that  this 
Court  has  power  to  afford  relief  in  a  case  of  this  type  as  against  the 
objection  that  the  issues  are  not  justiciable."  328  US,  at  564,  565. 
Accordingly,  Mr.  Justice  Rutledge  joined  in  the  conclusion  that  the 
case  was  justiciable,  although  he  held  that  the  dismissal  of  the  com- 
plaint should  be  affirmed.  His  view  was  that  ' '  The  shortness  of  the  time 
remaining  [before  forthcoming  elections]  makes  it  doubtful  whether 
action  could,  or  would,  be  taken  in  time  to  secure  for  petitioners  the 
effective  relief  they  seek.  ...  I  think,  therefore,  the  case  is  one  in 
which  the  Court  may  properly,  and  should,  decline  to  exercise  its 
jurisdiction.  Accordingly,  the  judgment  should  be  affirmed  and  I  join 
in  that  disposition  of  the  cause."  328  US,  at  565,  566.^^ 

^»  The  ground  of  Mr.  Justice  Rutledge's  vote  to  affirm  is  further  explained  in  his 
footnote  3,  328  US  at  566  :  "  'The  power  of  a  court  of  equity  to  act  is  a  discretion- 
ary one.  .  .  .  Where  a  federal  court  of  equity  is  asked  to  interfere  with  the 
enforcement  of  state  laws,  it  should  do  so  only  "to  prevent  irreparable  injury 
which  is  clear  and  imminent."  ,  American  Federation  of  Labor  v.  Watson,  327 
U.   S.    582,    593   and   cases   cited." 

No  constitutional  questions,  including  the  question  whether  voters  have  a 
judicially  enforceable  constitutional  right  to  vote  at  elections  of  congressmen 
from  districts  of  equal  population,  were  decided  in  Colegrove.  Six  of  the  partici- 
pating Justices  reached  the  questions  but  divided  three  to  three  on  their  merits. 
Mr.  Ju.stice  P^utledge  believed  that  it  was  not  necessary  to  decide  them.  He  said : 
"There  is  [an  alternative  to  constitutional  decision]  in  this  case.  And  I  think 
the  gravity  of  the  constitutional  questions  raised  so  great,  together  with  the 
possibilities  for  collision  [with  the  political  departments  of  the  Government], 
that  the  admonition  [against  avoidable  constitutional  decision]  is  appropriate 
to  be  followed  here.  Other  reasons  support  this  view,  including  the  fact  that, 
in  my  opinion,  the  basic  ruling  and  less  important  ones  in  Smiley  v.  Holm,  supra, 
would  otherwise  be  brought  into  question."  328  US  at  564,  565.  He  also  joined 
with  his  brethren  who  shared  his  view  that  the  issues  were  justiciable  in  con- 
sidering that  Wood  v  Broom,   287   US   1,   77   L   ed   131,    53   S  Ct  1,   decided   no 
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Article  1  §§  2,  4  and  5  and  Amendment  14  §  2  relate  only  to  congres- 
sional elections  and  obviously  do  not  govern  apportionment  of  state  leg- 
islatures. However,  our  decisions  in  favor  of  justiciability  even  in  light 
of  those  provisions  plainly  afford  no  support  for  the  District  Court's 
conclusion  that  the  subject  matter  of  this  controversy  presents  a  politi- 
cal question.  Indeed,  the  refusal  to  award  relief  in  Colegrove  resulted 
only  from  the  controlling  view  of  a  want  of  equity.  Nor  is  anything 
contrary  to  be  found  in  those  per  curiams  that  came  after  Colegrove. 
This  Court  dismissal  the  appeals  in  Cook  v  Fortson  and  Turman  v 
Duckworth,  329  US  675,  91  L  ed  596,  67  S  Ct  21,  as  moot.  MacDougall 
V  Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1,  held  only  that  in  that  case 
equity  would  not  act  to  void  the  State's  requirement  that  there  be  at 
least  a  minimum  of  support  for  nominees  for  state-wide  office,  over  at 
least  a  minimal  area  of  the  State.  Problems  of  timing  were  critical  in 
Remmey  v  Smith,  342  US  916,  96  L  ed  685,  72  S  Ct  368,  dismissing 
for  want  of  a  substantial  federal  question  a  three- judge  court's  dis- 
missal of  the  suit  as  prematurely  brought,  102  F  Supp  708;  and  in 
Hartsfield  v  Sloan,  357  US  916,  2  L  ed  2d  1363,  78  S  Ct  1363,  denying 
mandamus  sought  to  compel  the  convening  of  a  three-judge  court — 
movants  urged  the  Court  to  advance  considerations  of  their  case,  "inas- 
much as  the  mere  lapse  of  time  before  this  case  can  be  reached  in  the 
normal  course  .  .  .  business  may  defeat  the  cause,  and  inasmuch  as  the 
time  problem  is  due  to  the  inherent  nature  of  the  case  .  .  .  ."  South  v 
Peters,  339  US  276,  94  L  ed  834,  70  S  Ct  641,  like  Colegrove  appears 
to  be  a  refusal  to  exercise  equity's  powers;  see  the  statement  of  the 
holding,  quoted,  supra,  p.  677.  And  Cox  v  Peters.  342  US  936,  96  L 
ed  697,  72  S  Ct  559,  dismissed  for  want  of  a  substantial  federal  ques- 
tion the  appeal  from  the  state  court's  holding  that  their  primary  elec- 
tions implicated  no  "state  action."  See  208  Ga  498,  67  SE2d  579.  But 
compare  Terry  v  Adams,  345  US  461,  97  L  ed  1152,  73  S  Ct  809. 

Tedesco  v  Board  of  Supervisors  of  Elections,  339  US  940,  94  L  ed 
1357,  70  S  Ct  797,  indicates  solely  that  no  substantial  federal  question 
was  raised  by  a  state  court's  refusal  to  upset  the  districting  of  city 
council  seats,  especially  as  it  was  urged  that  there  was  a  rational  justi- 
fication for  the  challenged  districting.  See  (La  App)  43  So  2d  514. 
Similarly,  in  Anderson  v  Jordan,  343  US  912,  96  L  ed  1328,  72  S  Ct 
648,  it  was  certain  only  that  the  state  court  had  refused  to  issue  a  dis- 
cretionary w-rit,  original  mandamus  in  the  Supreme  Court.  That  had 
been  denied  without  opinion,  and  of  course  it  was  urged  here  that  an 
adequate  state  grouncl  barred  this  Court's  review.  And  in  Kidd  v 
McCanless,  200  Tenn  273,  292  SAY2d  40.  the  Supreme  Court  of  Ten- 
nessee held  that  it  could  not  invalidate  the  very  statute  at  issue  in  the 
case  at  bar,  but  its  holding  rested  on  its  state  law  of  remedies,  i.e.,  the 
state  view  of  de  facto  officers,*'"  and  not  on  any  view  that  the  norm_  for 
legislative  apportionment  in  Tennessee  is  not  numbers  of  qualified 
voters  resident  in  the  several  counties.  Of  course  this  Court  was  there 
precluded  by  the  adequate  state  ground,  and  in  dismissing  the  appeal, 

constitutional  questions  but  "the  Court  disposed  of  the  cause  on  the  ground  that 
the  1929  Reapportionment  Act,  46  Stat.  21,  did  not  carry  forward  the  require- 
ments of  the  1911  Act,  37  Stat.  13,  and  declined  to  decide  whether  there  was 
equity  in  the  bill."  328  US  at  565;  see  also,  id.  328  US  at  573.  W^e  agree  with 
this  view  of  W^ood  v  Broom. 
8"  See  also  Buford  v  State  Board  of  Elections,  206  Tenn  480,  334  SW2d  726;  State 
ex  rel.  Sanborn  v  Davidson  County  Board  of  Election  Comrs.  No.  36,  391  Tenn 
Sup  Ct,  Oct.  29,   1954    (unreported)  ;  8  Vand  L.  Rev  501. 
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352  US  920,  1  L  ed  2d  157,  77  S  Ct  223,  we  cited  Anderson  (US)  supra, 
as  well  as  Colegrove.  Nor  does  the  Tennessee  court's  decision  in  that 
case  bear  upon  this,  for  just  as  in  Smith  v  Holm,  220  Minn  486,  19 
NW2d  914,  and  Magraw  v  Donovan  (DC  Minn)  163  F  Supp  184,  177 
F  Supp  803,  a  state  court's  inability  to  grant  relief  does  not  bar  a 
federal  court's  assuming  jurisdiction  to  inquire  into  alleged  deprivation 
of  federal  constitutional  rights.  Problems  of  relief  also  controlled  in 
Radford  v  Gary,  352  US  991,  1  L  ed  2d  540,  77  S  Ct  559,  affirming  the 
District  Court's  refusal  to  mandamus  the  Governor  to  call  a  session  of 
the  legislature,  to  mandamus  the  legislature  then  to  apportion,  and  if 
they  did  not  comply,  to  mandamus  the  State  Supreme  Court  to  do  so. 
And  Mathews  v  Handley,  361  US  127,  4  L  ed  2d  180,  80  S  Ct  256, 
affirmed  a  refusal  to  strike  down  the  State's  gross  income  tax  statute — 
urged  on  the  ground  that  the  legislature  was  malapportioned — that  had 
rested  on  the  adequacy  of  available  state  legal  remedies  for  suits  involv- 
ing that  tax,  including  challenges  to  its  constitutionality.  Lastly,  Cole- 
grove  V  Barrett,  330  US  804,  91  L  ed  1262,  67  S  Ct  973,  in  which 
Mr.  Justice  Rutledge  concurred  in  this  Court's  refusal  to  note  the 
appeal  from  a  dismissal  for  want  of  equity,  is  sufficiently  explained  by 
his  statement  in  Cook  v  Fortson,  329  US  675,  91  L  ed  596,  67  S  Ct  21, 
supra :  '  *  The  discretionary  exercise  or  nonexercise  of  equitable  or  de- 
claratory judgment  jurisdiction  ...  in  one  case  is  not  precedent  in 
another  case  where  the  facts  differ."  329  US,  at  678,  note  8.  (Citations 
omitted.) 

We  conclude  that  the  complaint's  allegations  of  a  denial  of  equal 
protection  present  a  justiciable  constitutional  cause  of  action  upon 
which  appellants  are  entitled  to  a  trial  and  a  decision.  The  right  as- 
serted is  within  the  reach  of  judicial  protection  under  the  Fourteenth 
Amendment. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Reversed  and  remanded. 

Mr.  Justice  Whittaker  did  not  participate  in  the  decision  of  this  case. 

APPENDIX 

The  Tennessee  Code  Annotated  provides  for  representation  in  the 
General  Assembly  as  follows  : 

"3-101.  Composition- — Counties  electing  one  representative  each. — 
The  general  assembly  of  the  state  of  Tennessee  shall  be  composed  of 
thirty-three  (33)  senators  and  ninety-nine  (99)  representatives,  to  be 
apportioned  among  the  qualified  voters  of  the  state  as  follows:  Until 
the  next  enumeration  and  apportionment  of  voters  each  of  the  follow- 
ing counties  shall  elect  one  (1)  representative,  to  wit:  Bedford,  Blount, 
Cannon,  Carroll,  Chester,  Cocke,  Claiborne.  Coffee,  Crockett,  DeKalb, 
Dickson,  Dyer,  Fayette,  Franklin,  Giles,  Greene,  Hardeman,  Hardin, 
Henry,  Hickman,  Hawkins,  Haywood,  Jackson,  I^ake,  Lauderdale,  Law- 
rence, Lincoln,  Marion,  Marshall,  Maury,  Monroe,  Montgomery,  Moore, 
McMinn,  LIcNairy,  Obion,  Overton,  Putnam,  Roane,  Robertson,  Ruth- 
erford, Sevier,  Smith,  Stewart,  Sullivan,  Sumner,  Tipton,  Warren, 
Washington,  White,  Weakley,  Williamson  and  Wilson.  [Acts  1881 
(E.  S.)  ch.  5,  M;  1881  (E.  S.),  ch.  6,  §  1 ;  1901,  ch.  122,  §  2;  1907, 
ch.  178,  §§  1,  2;  1915,  ch.  145;  Shan.,  §  123;  Acts  1919,  ch.  147,  §§  1, 
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2;  1925  Private,  eh.  472,  §  1;  Code  1932,  §  140;  Acts  1935,  ch.  150, 
§  1;  1941,  ch.  58,  §  1;  1945,  ch.  68,  §  1 ;  C.  Supp.  1950,  §  140.] 

"3-102.  Counties  electing  two  representatives  each. — The  following 
counties  shall  elect  two  (2)  representatives  each,  to  wit:  Gibson  and 
Madison.  [Acts  1901,  ch.  122,  §  3 ;  Shan.,  §  124;  mod.  Code  1932,  §  141.] 

"3-103.  Counties  electing  three  representatives  each. — The  follow- 
ing counties  shall  elect  three  (3)  representatives  each,  to  wit:  Knox 
and  Hamilton.  [Acts  1901,  ch.  122,  §  4;  Shan.,  §  125;  Code  1932,  §  142.] 

"3-104.  Davidson  County. — Davidson  county  shall  elect  six  (6) 
representatives.    [Acts  1901,  ch.  122,  §  5;  Shan.,   §  126;  Code  1932, 

§  143.] 

"3-105.  Shelhij  coi/nft/.— Shelby  county  shall  elect  eight  (8)  repre- 
sentatives. Said  county  shall  consist  of  eight  (8)  representative  dis- 
tricts, numbered  one  (1)  through  eight  (8),  each  district  co-extensive 
with  the  county,  with  one  (1)  representative  to  be  elected  from  each 
district.  [Acts  1901,  ch.  122,  §  6;  Shan.,  §  126al;  Code  1932,  §  144; 
Acts  1957,  ch.  220,  §  1;  1959,  ch.  213,  §  1.] 

"3-106.  Joint  representatives. — The  following  counties  jointly,  shall 
elect  one  representative,  as  follows,  to  wit : 

"First  district — Johnson  and  Carter. 

' '  Second  district — Sullivan  and  Hawkins. 

' '  Third  district — Washington,  Greene  and  Unicoi. 

' '  Fourth  district — Jefferson  and  Hamblen. 

"Fifth  district — Hancock  and  Grainger. 

' '  Sixth  district— Scott,  Campbell,  and  Union. 

' '  Seventh  district — Anderson  and  Morgan. 

' '  Eighth  district — Knox  and  Loudon. 

"Ninth  district — Polk  and  Bradley. 

' '  Tenth  district — Meigs  and  Rhea. 

"Eleventh  district — Cumberland,  Bledsoe,  Sequatchie,  Van  Buren 
and  Grundy. 

"Twelfth  district— Fentress,  Pickett,   Overton,   Clay  and  Putnam. 

"Fourteenth  district — Sumner,  Trousdale  and  Macon. 

' '  Fifteenth  district — Davidson  and  Wilson. 

' '  Seventeenth  district— Giles,  Lewis,  Maury  and  Wayne. 

"Eighteenth  district — Williamson,  Cheatham  and  Robertson. 

"Nineteenth  district — Montgomery  and  Houston. 

"Twentieth  district — Humphreys  and  Perry. 

' '  Twenty-first  district— Benton  and  Decatur. 

' '  Twenty-second  district — Henry,  Weakley  and  Carroll. 

' '  Twentv-third  district — ]\Iadison  and  Henderson. 

"Twenty-sixth  district— Tipton  and  Lauderdale.  [Acts  1901,  ch.  122, 
§  7;  1907,  ch.  178,  §§  1,  2;  1915,  ch.  145,  §§  1,  2;  Shan.,  §  127;  Acts 
i919,  ch.  147,  §  1 ;  1925  Private,  ch.  472,  §  2 ;  Code  1932,  §  145 ;  Acts 
1933,  ch.  167,  §  1;  1935,  ch.  150,  §  2;  1941,  ch.  58,  §  2;  1945,  ch.  68, 
§  2;  C.  Supp.  i950,  §  145;  Acts  1957,  ch.  220,  §  2.] 

"3-107.  State  senatorial  districts. — Until  the  next  enumeration  and 
apportionment  of  voters,  the  following  counties  shall  comprise  the  sena- 
torial districts,  to  wit : 

"First  district— Johnson,  Carter,  Unicoi,  Greene,  and  Washington. 

' '  Second  district — Sullivan  and  Hawkins. 
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"Third  district — Hancock,  Morgan,  Grainger,  Claiborne,  Union, 
Campbell,  and  Scott. 

"Fourth  district — Cocke,   Hamblen,  Jefferson,   Sevier,   and  Blount. 

' '  Fifth  district — Knox. 

"Sixth  district — Knox,  Loudon,  Anderson,  and  Roane. 

"Seventh  district — McMinn,  Bradley,  Monroe,  and  Polk. 

' '  Eighth  district — Hamilton. 

"Ninth  district — Rhea,  Meigs,  Bledsoe,  Sequatchie,  Van  Buren, 
White,  and  Cumberland. 

"Tenth  district — Fentress,  Pickett,  Clay,  Overton,  Putnam,  and 
Jackson. 

' '  Eleventh  district — Marion,  Franklin,  Grundy  and  Warren. 

"Twelfth  district — Rutherford,  Cannon,  and  DeKalb. 

' '  Thirteenth  district — Wilson  and  Smith. 

"Fourteenth  district- — Sumner,  Trousdale  and  Macon. 

* '  Fifteenth  district — -Montgomery  and  Robertson. 

' '  Sixteenth  district — Davidson. 

' '  Seventeenth  district — Davidson. 

' '  Eighteenth  district — Bedford,  Coffee  and  Moore. 

' '  Nineteenth  district — Lincoln  and  Marshall. 

' '  Twentieth  district — Maury,  Perry  and  Lewis. 

' '  Twenty-first  district — Hickman,  Williamson  and  Cheatham. 

' '  Twenty-second  district — Giles,  I^awrence  and  Wayne. 

' '  Twenty-third  district — -Dickson,  Humphreys,  Houston  and  Stewart. 

"Twenty-fourth  district — Henry  and  Carroll. 

"Twenty-fifth  district — Madison,  Henderson  and  Chester. 

"Twenty-sixth  district — Hardeman,  McNairy,  Hardin,  Decatur  and 
Benton. 

' '  Twenty-seventh  district — Gibson. 

' '  Twenty-eighth  district — Lake,  Obion  and  Weakley. 

' '  Twenty-ninth  District — Dyer,  Lauderdale  and  Crockett. 

' '  Thirtieth  district — Tipton  and  Shelby. 

< '  Thirty-first  district — Haywood  and  Fayette. 

' '  Thirty-second  district — Shelby. 

"Thirty-third  district— Shelby.  [Acts  1901,  ch.  122,  §  1;  1907,  ch.  3, 
§  1;  Shan.,  §  128;  Code  1932,  §  146;  Acts  1945,  ch.  11,  §  1;  C.  Supp. 
1950,  §  146'.]  " 

Today's  apportionment  statute  is  as  enacted  in  1901,  with  minor 
changes.  For  example : 

(1)  In  1957,  Shelby  County  was  raised  from  7^-  to  8  representatives. 
Acts  of  1957,  c.  220.  See  also  Acts  of  1959,  c.  213.  The  1957  Act,  §  2, 
abolished  the  Twenty-seventh  Joint  Representative  District,  which  had 
included  Shelby  and  Fayette  Counties. 

(2)  In  1907,  Marion  County  was  given  a  whole  House  seat  instead  of 
sharing  a  joint  seat  with  Franklin  County.  Acts  of  1907,  c.  178.  Acts 
of  1915,  c.  145,  repealed  that  change,  restoring  the  status  quo  ante. 
And  that  reversal  was  itself  reversed.  Acts  of  1919,  c.  147. 

(3)  James  County  was  in  1901  one  of  five  counties  in  the  Seventh 
State  Senate  District  and  one  of  the  three  in  the  Ninth  House  District. 
It  appears  that  James  County  no  longer  exists  but  we  are  not  advised 
when  or  how  it  was  dissolved. 
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(4)  In  1945,  Anderson  and  Roane  Counties  were  shifted  to  the  Sixth 
State  Senate  District  from  the  Seventh,  and  Monroe  and  Polk  Counties 
were  shifted  to  the  Seventh  from  the  Sixth.  Acts  of  1945,  c.  11. 

SEPARATE  OPINION 

Mr.  Justice  Douglas,  concurring : 

While  I  join  the  opinion  of  the  Court  and,  like  the  Court,  do  not 
reach  the  merits,  a  word  of  explanation  is  necessary.^  I  put  to  one  side 
the  problems  of  "political"  questions  involving  the  distribution  of 
power  between  this  Court,  the  Congress,  and  the  Chief  Executive.  We 
have  here  a  phase  of  the  recurring  problem  of  the  relation  of  the  fed- 
eral courts  to  state  agencies.  More  particularly,  the  question  is  the  ex- 
tent to  which  a  State  may  weight  one  person's  vote  more  heavily  than 
it  does  another's. 

So  far  as  voting  rights  are  concerned,  there  are  large  gaps  m  the 
Constitution.  Yet  the  right  to  vote  is  inherent  in  the  republican  form  of 
government  envisaged  by  Article  4  §  4  of  the  Constitution.  The  House 
—and  now  the  Senate— are  chosen  by  the  people.  The  time,  manner, 
and  place  of  elections  of  Senators  and  Representatives  are  left  to  the 
States  (Article  1  §  4,  cl  1;  Amendment  17)  subject  to  the  regulatory 
power  of  Congress.  A  "republican  form"  of  government  is  guaranteed 
each  State  by  Article  4  §  4,  and  each  is  likewise  promised  protection 
against  invasion.^  Ibid.  That  the  States  may  specify  the  qualifications 

II  feel  strongly  that  many  of  the  cases  cited  by  the  Court  and  involving  so-called 
"Dolitical"  questions  were  wrongly  decided.  .  ,     ,        ,  ^         xi. 

In  joining  the  opinion,  I  do  not  approve  those  decisions  but  only  construe  the 
Court's  opimon  in  this  case  as  stating  an  accurate  historical  account  of  what  the 

=  The^st°aymln^ts^fn  LStlfer  v  Borden  (US)  7  How  1,  42,  12  L  ed  581,  599,  that  this 
guaranty  is  enforceable  only  by  Congress  or  the  Chief  Executive  is  not  maintain- 
able Of  course  the  Chief  Executive,  not  the  Court,  determines  how  a  State  will 
be  protected  against  invasion.  Of  course  each  House  of  Congress,  not  the  Court 
is  -^the  Judge  of  the  Election.s,  Returns,  and  Qualifications  of  its  own  Members." 
Article  1  ^5  Clause  1.  But  the  abdication  of  all  judicial  functions  respecting 
voting  rights  (7  How,  at  41),  however  justified  by  the  peculiarities  of  the  charter 
form  of  lovernment  in  Rhode  Island  at  the  time  of  Dorr's  Rebellion  states  no 
general  principle.  It  indeed  is  contrary  to  the  cases  discussed  m  the  body  of 
this  opinion— the  modern  decisions  of  the  Court  that  give  the  full  panoply  of 
judicial  protection  to  voting  rights.  Today  we  would  not  say  with  Chief  Justice 
Taney  that  it  is  no  part  of  the  judicial  function  to  protect  the  right  to  vote  of 
thosi  "to  whom  it  is  denied  by  the  written  and  established  constitution  and  laws 

°^Mo1-em^er;"th?Court's  refusal  to  examine  the  legality  of  the  regime  of  martial 
law  which  had  been  laid  upon  Rhode  Island  (id  7  How  at  4d,  46)  is  indefensible, 
as  Mr  Justice  W'oodbury  maintained  in  his  dissent.  Id.  7  Ho\s  at  o9  et  seq. 
Today ■  we  would  ask  with  him:  ".  .  .  who  could  hold  for  a  moment  when  the 
writ  of  habeas  corpus  cannot  be  suspended  by  the  legislature  itself  either  m  the 
general  government  or  most  of  the  States,  without  an  express  constitutional  per- 
mission, that  all  other  writs  and  laws  could  be  suspended  and  martial  law  sub- 
stituted for  them  over  the  whole  State  or  country,  without  any  express  constitu- 
tional license  to  that  effect,  in  any  emergency?"  Id.  7  How  at  67. 

Justice  Woodburv  went  on  to  say :  ,.     .^    ,  „^„„„ic«.9 

"It  would  be  alarming  enough  to  sanction  here  an  unlimited  power,  exercised 
either  by  legislatures,  or  the  executive,  or  courts,  when  aU  our  governments  are 
themselves  lovernmeAts  of  limitations  and  checks,  and  of  Axed  and  known  laws, 
and  the  neople  a  race  above  all  others  jealous  of  encroachments  by  those  m  power. 
And  it  !s  fir  better  that  those  persons  should  be  without  the  protection  of  the 
ordinary  laws  of  the  land  who  disregard  them  in  an  emergency,  and  should  look 
to  a  grkt^ful  country  for  indemnity  and  pardon,  than  to  allow,  beforehand  the 
whole   frame   of   jurisprudence  to  be   overturned,   and  every  tmng  placed   at  the 

"^^No  tribunal ^o^r°department  in  our  system  of  governments  ever  can  be  lawfully 
authorized  to  dispense  with  the  laws,  like  some  of  the  tyrannical  Stuarts,  oi  to 
repeal  or  abolish;  or  suspend  the  whole  body  of  them  :  or,  in  other  words,  appoint 
an  unrestrained  military  dictator  at  the  head  of  armed  men. 

"Wlmtever  stretches  of  such  power  may  be  ventured  on  in  great  crises  they 
cannot  be  upheld  by  the  laws,  as  they  prostrate  the  laws  and  ride  triumphant  over 
and  beyond^them?  however  the  Assembly  of  Rhode  Island,  under  the  exigency, 
may  have  hastily  supposed  that  such  a  measure  in  this  instance  was  constitu- 
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for  voters  is  implicit  in  Article  1  §  2,  Clause  1,  which  provides  that  the 
House  of  Representatives  shall  be  chosen  by  the  people  and  that  "the 
Electors  (voters)  in  each  State  shall  have  the  Qualifications  requisite 
for  Electors  (voters)  of  the  most  numerous  Branch  of  the  State  Legis- 
lature." The  same  provision,  contained  in  the  Seventeenth  Amend- 
ment, governs  the  election  of  Senators.  Within  limits  those  qualifica- 
tions may  be  fixed  by  state  law.  See  Lassiter  v  Northampton  County 
Board  of  Elections,  360  US  45,  50,  51,  3  L  ed  2d  1072,  1076,  79  S  Ct  985. 
Yet,  as  stated  in  Ex  parte  Yarbrough,  110  US  651,  663,  664,  28  L  ed 
274,  278,  4  S  Ct  152,  those  who  vote  for  members  of  Congress  do  not 
' '  owe  their  right  to  vote  to  the  State  law  in  any  sense  which  makes  the 
exercise  of  the  right  to  depend  exclusively  upon  the  law  of  the  State. ' ' 
The  power  of  Congress  to  prescribe  the  qualifications  for  voters  and 
thus  override  state  law  is  not  in  issue  here.  It  is,  however,  clear  that  by 
reason  of  the  commands  of  the  Constitution  there  are  several  qualifica- 
tions that  a  State  may  not  require. 

Race,  color,  or  previous  condition  of  servitude  are  impermissible 
standards  by  reason  of  the  Fifteenth  Amendment,  and  that  alone  is 
sufficient  to  explain  Gomillion  v  Lightfoot,  364  US  339,  5  L  ed  2d  110, 
81  S  Ct  125.  See  Taper,  Gomillion  versus  Lightfoot  (1962),  pp.  12-17. 

Sex  is  another  impermissible  standard  by  reason  of  the  Nineteenth 
Amendment. 

There  is  a  third  barrier  to  a  State 's  freedom  in  prescribing  qualifica- 
tions of  voters  and  that  is  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment,  the  provision  invoked  here.  And  so  the  question  is, 
may  a  State  weight  the  vote  of  one  county  or  one  district  more  heavily 
than  it  weights  the  vote  in  another  ? 

The  traditional  test  under  the  Equal  Protection  Clause  has  been 
whether  a  State  has  made  "an  invidious  discrimination,"  as  it  does 
when  it  selects  "a  particular  race  or  nationality  for  oppressive  treat- 
ment." See  Skinner  v  Oklahoma,  316  US  535,  541,  86  L  ed  1655,  1660, 
62  S  Ct  1110.  Universal  equality  is  not  the  test;  there  is  room  for 
weighting.  As  we  stated  in  Williamson  v  Lee  Optical  of  Okla.,  Inc.  348 
US  483,  489,  99  L  ed  563,  573,  75  S  Ct  461.  "The  prohibition  of  the, 
Equal  Protection  Clause  goes  no  further  than  the  invidious  discrim- 
ination. ' ' 

I  agree  with  my  Brother  Clark  that  if  the  allegations  in  the  com- 
plaint can  be  sustained  a  case  for  relief  is  established.  We  are  told 
that  a  single  vote  in  Moore  County,  Tennessee,  is  worth  19  votes  in 
Hamilton  County,  that  one  vote  in  Stewart  or  in  Chester  County  is 
worth  nearly  eight  times  a  single  vote  in  Shelby  or  Knox  County.  The 
opportunity  to  prove  that  an  "invidious  discrimination"  exists  should 
therefore  be  given  the  appellants. 

It  is  said  that  any  decision  in  cases  of  this  kind  is  beyond  the  com- 
petence of  courts.  Some  make  the  same  point  as  regards  the  problem 
of  equal  protection  in  cases  involving  racial  segregation.  Yet  the  legality 
of  claims  and  conduct  is  a  traditional  subject  for  judicial  determina- 

tional.  It  is  but  a  branch  of  the  omnipotence  claimed  by  Parliament  to  pass  bills 
of  attainder,  belonging  to  the  same  dangerous  and  arbitrary  family  with  martial 
law."  Id.  7  How  at  69,  70. 

What  he  wrote  was  later  to  become  the  tradition,  as  expressed  by  Chief  Justice 
Hughes  in  Sterling  v  Constantin,  287  US  378,  401,  77  L  ed  375,  387,  53  S  Ct  190: 
"What  are  the  allowable  limits  of  military  discretion,  and  whether  or  not  they 
have  been  overstepped  in  a  particular  case,  are  judicial  questions." 
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tion.  Adjudication  is  often  perplexing  and  complicated.  An  example 
of  the  extreme  complexity  of  the  task  can  be  seen  in  a  decree  appor- 
tioning water  among  the  several  States.  Nebraska  v  Wyonung,  325  US 
589,  665,  89  L  ed  1815,  1857,  65  S  Ct  1332.  The  constitutional  guide  is 
often  vague,  as  the  decisions  under  the  Due  Process  and  Commerce 
Clauses  show.  The  problem  under  the  Equal  Protection  Clause  is  no 
more  intricate.  See  Lewis,  Legislative  Apportionment  and  the  Federal 
Courts,  71  Harv  L  Rev  1057,  1083-1084. 

There  are,  of  course,  some  questions  beyond  judicial  competence. 
Where  the  performance  of  a  "  duty ' '  is  left  to  the  discretion  and  good 
judgment  of  an  executive  officer,  the  judiciary  will  not  compel  the 
exercise  of  his  discretion  one  way  or  the  other  (Kentucky  v  Dennison 
(US)  24  How  66,  109,  16  L  ed  717,  729),  for  to  do  so  would  be  to  take 
over  the  office  Cf.  Federal  Communications  Com.  v  Pottsville  Broad- 
casting Co.  309  US  134,  145,  84  L  ed  656,  663,  60  S  Ct  437. 

Where  the  Constitution  assigns  a  particular  function  wholly  and  m- 
divisibly  ^  to  another  department,  the  federal  judiciary  does  not  inter- 
vene. Oetjen  v  Central  Leather  Co.  246  US  297,  302,  62  L  ed  726,  731, 
38  S  Ct  309.  None  of  those  cases  is  relevant  here. 

There  is  no  doubt  that  the  federal  courts  have  jurisdiction  of  contro- 
versies concerning  voting  rights.  The  Civil  Rights  Act  gives  them^  au- 
thority to  redress  the  deprivation  "under  color  of  any  state  law"  of 
any  "right,  privilege  or  immunity  secured  by  the  Constitution  of  the 
United  States  or  by  any  Act  of  Congress  providing  for  equal  rights  of 
citizens  .  ..."  28  USC  §  1343(3).  And  28  USC  §  1343(4)  gives  ^the 
federal  courts  authority  to  award  damages  or  issue  an  injunction  "to 
redress  the  violation  of  any  Act  of  Congress  providing  for  the  protec- 
tion of  civil  rights,  including  the  right  to  vote."  (Italics  added.)  The 

8  The  cateeory  of  the  "political"  question  is  in  my  view  narrower  than  the  decided 
cases  indicate.  "Even  the  English  courts  have  held  that  a  resolution  of  one  House 
of  Parliament  does  not  change  the  law  (Stockdale  v.  Hansard,  [lSo9]  9A  &E  1, 
and  Bowles  v.  Bank  of  England  (No.  2),  [IB  13]  1  Ch.  57),  and  these  decisions 
imolv  that  the  House  of  Commons  acting  alone  does  not  constitute  the  Parlia- 
ment^ recognised  by  the  English  courts."  103  Sol  Jour  995,  996.  The  Court  in 
Bowles  V  BaAk  of  England,  lupra,  pp  84-85,  stated:  "By  the  statute  1  W.  &  M., 
usually  known  as  the  Bill  of  Rights,  it  was  finally  settled  that  there  could  be  no 
taxation  in  this  country  except  under  authority  of  an  Act  of  Parliament.  The  Bill 
of 'Rights  still  remains'unrepealed,  and  no  practice  or  custom  liowever  prolonged, 
or  however  acquiesced  in  on  the  part  of  the  subject,  can  be  relied  on  by  the  Crown 
as  justifying  any  infringement  of  its  provisions.  It  follows  that,  with  regard  to 
the  powers  of  the  Crown  to  levy  taxation,  no  resolution,  eitlier  of  the  Committee 
for  Ways  and  Means  or  of  the  House  itself,  has  any  legal  effect  whatever.^  Such 
resolutions  are  necessitated  by  a  parliamentary  procedure  adopted  with  a  view  to 
the  protection  of  the  subject  against  the  hasty  imposition  of  taxes,  and  it  would 
be  strange  to  find  them  relied  on  as  justifying  the  Crown  m  levying  a  tax  before 
such  tax  is  actually  imposed  by  Act  of  Parliament." 

In  Pocket  Veto  Case  (Okanogan  Indians  v  United  States)  279  US  655,  73  L.  ed 
894  49  S  Ct  463  64  ALR  1434,  the  Court  undertook  a  review  of  the  veto  provi- 
^ionc!  of  the  Constitution  and  concluded  that  the  measure  in  litigation  had  not 
Kmf  a  llwCf.  Coleman  v  Miller,  307  US  433.  83  L  ed  1385,  59  S  Ct  972.  122 
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Georgi"a  v  Stanton  (US)  6  Wall  50,  18  L  ed  721,  involved  the  application  of  the 
Reconstruction  Acts  to  Georgia— laws  which  destroyed  by  force  tlie  Internal  re- 
gime of  that  State.  Yet  the  Court  refused  to  take  jurisdiction.  That  question  was 
no  more  "political"  than  a  host  of  others  we  have  entertained  See,  eg.,  Pennsyl- 
vania V  west  Virginia,  262  US  553,  67  ^  ed  1117  43  S  Ct  658 
Youngstown  Sheet  &  Tube  Co.  v  Sawyer,  343  US  579,  96  L  ed  1153  72  S  Ct  863, 
26  ALR2d  1378  ;  Alabama  v  Texas,  347  US  272,  98  L  ed  689    74  S  Ct  481.     .   . 

Today  would  this  Court  hold  nonjusticiable  or  "political  a  suit  to  enjoin  a 
Governor  who,  like  Fidel  Castro,  takes  everything  into  his  own  hands  and  sus- 

"^G^'or^gla^'vltantoTTuS)  6  WaU  50,  18  L  ed  721,  supra,  expresses  a  philosophy 
at  war  with  Ex  parte  Milligan,  4  Wall  2,  and  Duncan  v  Kahanamoku  327  US 
304,  90  L  ed  688,  66  S  Ct  606.  The  dominance  of  the  civilian  authority  has  been 
pxnressed  from  the  beginning.  See  Wise  v  Withers  (US)  3  Cranch  o31,  o37,  2  U 
ed  457f  SterliS^ TconslaS  287  US  378.  77  L  ed  375,  53  S  Ct  100,  supra,  note  2. 
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element  of  state  action  covers  a  wide  range.  For  as  stated  in  United 
States  V  Classic,  313  US  299,  326,  85  L  ed  1368,  1383,  61  S  Ct  1031 : 

"Misuse  of  power,  possessed  by  virtue  of  state  law  and  made  possible 
only  because  the  wrongdoer  is  clothed  with  the  authority  of  state  law, 
is  action  taken  'under  color  of  state  law."  And  see  Monroe  v  Pape, 
365  US  167,  5  L  ed  2d  492,  81  S  Ct  473. 

The  right  to  vote  in  both  federal  and  state  elections  was  protected 
by  the  judiciary  long  before  that  right  received  the  explicit  protection 
it  is  now  accorded  by  §  1343(4).  Discrimination  against  a  voter  on 
account  of  race  has  been  penalized  (Ex  parte  Yarbrough,  110  US  651, 
28  L  ed  274,  4  S  Ct  152)  or  struck  down.  Nixon  v  Herndon,  273  US  536, 
71  L  ed  759,  47  S  Ct  446 ;  Smith  v  Allwright,  321  US  649,  88  L  ed  987, 
64  S  Ct  757,  151  ALR  1110 ;  Terry  v  Adams,  345  US  461,  97  L  ed  1152, 
73  S  Ct  809.  Fraudulent  acts  that  dilute  the  votes  of  some  have  long 
been  held  to  be  within  judicial  cognizance.  Ex  parte  Siebold,  100  US 
371,  25  L  ed  717.  The  "right  to  have  one's  vote  counted"  whatever  his 
race  or  nationality  or  creed  was  held  in  United  States  v  Mosley,  238 
US  383,  386,  59  L  ed  1355,  1356,  35  S  Ct  904,  to  be  "as  open  to  protec- 
tion by  Congress  as  the  right  to  put  a  ballot  in  a  box. ' '  See  also  United 
States  V  Classic,  supra  (313  US  324,  325)  ;  United  States  v  Saylor,  322 
US  385,  88  L  ed  1341,  64  S  Ct  1101. 

Chief  Justice  Holt  stated  in  Ashby  v  White,  2  Ld.  Raym.  938,  956 
(a  suit  in  which  damages  were  awared  against  election  officials  for  not 
accepting  the  plaintiff's  vote,  3  Ld.  Raym.  320)  that: 

"To  allow  this  action  will  make  publick  officers  more  careful  to  ob- 
serve the  constitution  of  cities  and  boroughs,  and  not  to  be  so  partial 
as  they  commonly  are  in  all  elections,  which  is  indeed  a  great  and 
growing  mischief,  and  tends  to  the  prejudice  of  the  peace  of  the 
nation. ' ' 

The  same  prophylactic  effect  will  be  produced  here,  as  entrenched 
political  regimes  make  other  relief  as  illusory  in  this  case  as  a  petition 
to  Parliament  in  Ashby  v  White  would  have  been.'* 

Intrusion  of  the  Federal  Government  into  the  election  machinery  of 
the  States  has  taken  numerous  forms — investigations  (Hannah  v 
Larche,  363  US  420,  4  L  ed  2d  1307,  80  S  Ct  1502)  ;  criminal  proceed- 
ings (Ex  parte  Siebold;  Ex  parte  Yarbrough;  United  States  v  Mosley; 
United  States  v  Classic  (US)  all  supra)  ;  collection  of  penalties  (Smith 
V  Allwright  (US)  supra)  ;  suits  for  declaratory  relief  and  for  an  in- 

'We  are  told  by  the  National  Institute  of  Municipal  Law  Officers  in  an  amicus  brief: 

"Regardless  of  the  fact  that  in  the  last  two  decades  the  United  States  has  be- 
come a  predominantly  urban  country  where  well  over  two-thirds  of  the  population 
now  lives  in  cities  or  suburbs,  political  representation  in  the  majority  of  state 
legislatures  is  50  or  more  years  behind  the  times.  Apportionments  made  when  the 
greater  part  of  the  population  was  located  in  rural  communities  are  still  deter- 
mining and  undermining  our  elections. 

"As  a  consequence,  the  municipality  of  1960  is  forced  to  function  in  a  horse 
and  buggy  environment  where  there  is  little  political  recognition  of  the  heavy 
demands  of  an  urban  population.  These  demands  will  become  even  greater  by  1970 
when  some  150  million  people  will  be  living  in  urban  areas. 

"The  National  Institute  of  Municipal  Law  Officers  has  for  many  years  recog- 
nized the  wide-spread  complaint  that  by  far  the  greatest  preponderance  of  state 
representatives  and  senators  are  from  rural  areas  which,  in  the  main,  fail  to  be- 
come vitally  interested  in  the  increasing  difficulties  now  facing  urban  administra- 
tors. 

"Since  World  "War  II,  the  explosion  in  city  and  suburban  population  has  cre- 
ated intense  local  problems  in  education,  transportation,  and  housing.  Adequate 
handling  of  these  problems  has  not  been  possible  to  a  large  extent,  due  chiefly  to 
the  political  weakness  of  municipalities.  This  situation  is  directly  attributable  to 
considerable  under-representation  of  cities  in  the  legislatures  of  most  states." 
Amicus  brief,  pp.  2-3. 
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junction  (Terry  v  Adams  (US)  supra)  ;  suits  by  the  United  States 
under  the  Civil  Rights  Act  to  enjoin  discriminatory  practices.  United 
States  V  Raines,  362  US  17,  4  L  ed  2d  524,  80  S  Ct  519. 

As  stated  by  Judge  McLaughlin  in  Dyer  v  Abe  (DC  Hawaii)  138  F 
Supp  220,  236  (an  apportionment  case  in  Hawaii  which  was  reversed 
and  dismissed  as  moot  (CA9)  256  F2d  728)  : 

"The  whole  thrust  of  today's  legal  climate  is  to  end  unconstitutional 
discrimination.  It  is  ludicrous  to  preclude  judicial  relief  when  a  main- 
spring of  representative  government  is  impaired.  Legislators  have  no 
immunity  from  the  Constitution.  The  legislatures  of  our  land  should 
be  made  as  responsive  to  the  Constitution  of  the  United  States  as  are 
the  citizens  who  elect  the  legislators. ' ' 

With  the  exceptions  of  Colegrove  v  Green,  328  US  549,  90  L  ed  1432, 
66  S  Ct  1198 ;  MacDougall  v  Green,  335  US  281,  93  L  ed  3,  69  S  Ct 
1 ;  South  V  Peters,  339  US  276,  94  L  ed  834,  70  S  Ct  641,  and  the  deci- 
sions they  spawned,  the  Court  has  never  thought  that  protection  of 
voting  rights  was  beyond  judicial  cognizance.  Today's  treatment  of 
those  cases  removes  the  only  impediment  to  judicial  cognizance  of  the 
claims  stated  in  the  present  complaint. 

The  justiciability  of  the  present  claims  being  established,  any  relief 
accorded  can  be  fashioned  in  the  light  of  well-known  principles  of 
equity.® 

Mr.  Justice  Clark,  concurring : 

One  emerging  from  the  rash  of  opinions  with  their  accompanying 
clashing  of  views  may  well  find  himself  suffering  a  mental  blindness. 
The  Court  holds  that  the  appellants  have  alleged  a  cause  of  action. 
However,  it  refuses  to  award  relief  here— although  the  facts  are  undis- 
puted—and fails  to  give  the  District  Court  any  guidance  whatever.  One 

s  The  recent  ruling  by  the  Iowa  Supreme  Court  that  a  legislature,  though  elected  under 
an  unfair  apportionment  scheme,  is  nonetheless  a  legislature  empowered  to  act 
(Cedar  Rapids  v  Cox,  —  Iowa  — ,  108  NW2d  253,  262,  263  ;  cf.  Kidd  v  McCanless, 
200  Tenn  273,  292  SW2d  40)  is  plainly  correct.  -,     .   ^ 

There  need  be  no  fear  of  a  more  disastrous  collision  between  federal  and  state 
agencies  here  than  where  a  federal  court  enjoins  gerrymandering  based  on  racial 
lines.  See  Gomillion  v  Lightfoot,  364  US  339,  5  L  ed  2d  110,  81  S  Ct  12o    supra 

The  District  Court  need  not  undertake  a  complete  reapportionment.  It  might 
possibly  achieve  the  goal  of  substantial  equality  merely  by  directing  respondent 
to  eliminate  the  egregious  injustices.  Or  its  conclusion  that  reapportionment 
should  be  made  may  in  itself  stimulate  legislative  action.  That  was  the  result  in 
Asbury  Park  Press,  Inc.  v  W^oolley,  33  NJ  1,  161  A2d  705,  where  the  state  court 
ruled  it  had  jurisdiction :  .  ,.^.         ^,  ^.      ™      4. 

"If  by  reason  of  passage  of  time  and  changing  conditions  the  reapportionment 
statute  no  longer  serves  its  original  purpose  of  securing  to  the  voter  the  full  con- 
stitutional value  of  his  franchise,  and  the  legislative  branch  fails  to  take  appro- 
priate restorative  action,  the  doors  of  the  courts  must  be  open  to  him.  The  law- 
making body  cannot  by  inaction  alter  the  constitutional  system  under  which  it 
has  its  own  existence."  33  NJ,  at  14,  161  A2d,  at  711.  The  court  withheld  its 
decision  on  the  merits  in  order  that  the  legislature  might  have  an  opportunity  to 
consider  adoption  of  a  reapportionment  act.  For  the  sequel  see  Application  of 
Lamb,  67  NJ  Super  39,  169  A2d  822,  825,  826  „^    ira 

Reapportionment  was  also  the  result  in  Magraw  v  Donovan  (DC  Mmn)  159 
F  Supp  901,  where  a  federal  three-judge  District  Court  took  jurisdiction,  saying, 

''■'"Here'^t^is  the  unmistakable  duty  of  the  State  Legislature  to  reapportion  itself 
periodically  in  accordance  with  recent  population  changes.  .  .  .  Early  in  January 
1959  the  61st  Session  of  the  Minnesota  Legislature  will  convene,  all  of  the  mem- 
bers of  which  win  be  newly  elected  on  November  4th  of  this  year  Ihe  tacts 
which  have  been  presented  to  us  wiU  be  available  to  them.  It  is  not  to  be  pre- 
sumed that  the  Legislature  wiU  refuse  to  take  such  action  as  is  necessary  to 
comply  with  its  dutv  under  the  State  Constitution.  We  defer  decision  on  all  the 
issues  presented  (including  that  of  the  power  of  this  Court  to  grant  relief),  m 
order  to  afford  the  Legislature  full  opportunity  to  'heed  the  constitutional  man- 
date to  redistrict.' "  ,.  .  -,  4.  4.t,„  a+^f^  Too-iclo 
See  177  F  Supp  803,  where  the  case  was  dismissed  as  moot,  the  btate  Legisla- 
ture having  acted. 
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dissenting  opinion,  bursting  with  words  that  go  through  so  much  and 
conclude  with  so  little,  contemns  the  majority  action  as  "a  massive  re- 
pudiation of  the  experience  of  our  whole  past."  Another  describes  the 
complaint  as  merely  asserting  conclusory  allegations  that  Tennessee's 
apportionment  is  "incorrect,"  "arbitrary,"  "obsolete,"  and  "uncon- 
stitutional." I  believe  it  can  be  shown  that  this  case  is  distinguishable 
from  earlier  cases  dealing  with  the  distribution  of  political  power  by 
a  State,  that  a  patent  volation  of  the  Equal  Protection  Clause  of  the 
United  States  Constitution  has  been  shown,  and  that  an  appropriate 
remedy  may  be  formulated. 


I  take  the  law  of  the  case  from  MacDougall  v  Green,  335  US  281,  93 
L  ed  3,  69  S  Ct  1  (1948),  which  involved  an  attack  under  the  Equal 
Protection  Clause  upon  an  Illinois  election  statute.  The  Court  decided 
that  case  on  its  merits  without  hindrance  from  the  "political  question" 
doctrine.  Although  the  statute  under  attack  was  upheld  ,  it  is  clear  that 
the  Court  based  its  decision  upon  the  determination  that  the  statute 
represented  a  rational  state  policy.  It  stated : 

"It  would  be  strange  indeed,  and  doctrinaire,  for  this  Court  applying 
such  broad  constitutional  concepts  as  due  process  and  equal  protection 
of  the  laws,  to  deny  a  State  the  power  to  assure  a  proper  diffusion  of 
political  initiative  as  between  its  thinly  populated  counties  and  those 
having  concentrated  masses,  in  view  of  the  fact  that  the  latter  have 
practical  opportunities  for  exerting  their  political  weight  at  the  polls 
not  available  to  the  former."  Id.  335  US  at  284.  (Emphasis  supplied.) 

The  other  cases  upon  which  my  Brethren  dwell  are  all  distinguishable 
or  inapposite.  The  widely  heralded  case  of  Colegrove  v  Green,  328  US 
549,  90  L  ed  1432,  66  S  Ct  1198  (1946),  was  one  not  only  in  which  the 
Court  was  bob-tailed  but  in  which  there  was  no  majority  opinion.  In- 
deed, even  the  "political  question"  point  in  Mr.  Justice  Frankfurter's 
opinion  was  no  more  than  an  alternative  ground.^  Moreover,  the  appel- 
lants did  not  present  an  equal  protection  argument.^  While  it  has  served 
as  a  Mother  Hubbard  to  most  of  the  subsequent  cases,  I  feel  it  was  in 
that  respect  ill-cast  and  for  all  of  these  reasons  put  it  to  one  side.^  Like- 
wise, I  do  not  consider  the  Guaranty  Clause  cases  based  on  Art  1  §4,  of 
the  Constitution,  because  it  is  not  invoked  here  and  it  involves  different 
criteria,  as  the  Court's  opinion  indicates.  Cases  resting  on  various  other 
considerations  not  present  here,  such  as  Radford  v  Gary,  352  US  991, 
1  L  ed  2d  540,  77  S  Ct  559  (1957)  (lack  of  equity)  ;  Kidd  v  McCanless, 
352  US  920,  1  L  ed  2d  157,  77  S  Ct  223  (1956)  (adequate  state  grounds 
supporting  the  state  judgment)  ;  Anderson  v  Jordan,  343  US  912,  96 
L  ed  1328,  72  S  Ct  648  (1952)  (adequate  state  grounds)  ;  Remmey  v 
Smith,  342  US  916,  96  L  ed  685,  72  S  Ct  368  (1952)  (failure  to  exhaust 
state  procedures),  are  of  course  not  controlling.  Finally,  the  Georgia 

1  The  opinion  stated  that  the  Court  "could  also  dispose  of  this  case  on  the  authority 

of  Wood  V  Broom    [2S7  US  1,   77   L  ed  131,   53  S  Ct  1    (1932)]."  Wood  v  Broom 
involved  only  the  interpretation  of  a  congressional  reapportionment  Act. 

2  Similarly,    the    Equal    Protection    Clause    was    not    invoked    in    Tedesco    v    Board    of 

Supervisors  of  Elections,  339  US  940,  94  L.  ed  1357,  70  S  Ct  797  (1950). 
8  1  do  not  read  the  later  case  of  Cole^ove  v  Barrett,  330  US  804,  91  L,  ed  1262, 
67  S  Ct  973  (1947),  as  having  rejected  the  equal  protection  argument  adopted 
here.  That  was  merely  a  dismissal  of  an  appeal  where  the  equal  protection  point 
was  mentioned  along  with  attacks  under  three  other  constitutional  provisions,  two 
congressional  Acts,  and  three  state  constitutional  provisions. 
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county  unit  system  cases,  such  as  South  v  Peters,  339  US  276,  94  L  ed 
834,  70  S  Ct'641  (1950),  reflect  the  viewpoint  of  MacDougall,  i.e.,  to 
refrain  from  intervening  where  there  is  some  rational  policy  behind  the 
State's  system.^ 

II. 

The  controlling  facts  cannot  be  disputed.  It  appears  from  the  record 
that  37%  of  the  voters  of  Tennessee  elect  20  of  the  33  Senators  while 
40%  of  the  voters  elect  63  of  the  99  members  of  the  House.  But  this 
mio-ht  not  on  its  face  be  an  "invidious  discrimination,"  Williamson 
V  Lee  Optical  of  Okla.,  Inc.  348  US  483,  489,  99  L  ed  563,  573,  75  S  Ct 
461  (1955),  for  a  "statutory  discrimination  will  not  be  set  aside  if  any 
state  of  facts  reasonablv  may  be  conceived  to  justify  it."  McGowan  v 
Marvland,  366  US  420,''426,  6  L  ed  2d  393,  399,  81  S  Ct  1101  (1961). 

It" is  true  that  the  apportionment  policy  incorporated  in  Tennessee's 
Constitution,  i.e.,  state-wide  numerical  equality  of  representation  with 
certain  minor  qualifications,^  is  a  rational  one.  On  a  county-by-county 
comparison  a  districting  plan  based  thereon  naturally  will  have  dis- 
parities in  representation  due  to  the  qualifications.  But  this  to  my 
mind  does  not  raise  constitutional  problems,  for  the  overall  policy  is 
reasonable.  However,  the  root  of  the  trouble  is  not  in  Tennessee 's  Con- 
stitution, for  admittedly  its  policy  has  not  been  followed.  The  discrimi- 
nation lies  in  the  action  of  Tennessee's  Assembly  in  allocating  legisla- 
tive seats  to  counties  or  districts  created  by  it.  Try  as  one  may,  Ten- 
nessee 's  apportionment  just  cannot  be  made  to  fit  the  pattern  cut  by  its 
Constitution.  This  was  the  finding  of  the  District  Court.  The  policy  of 
the  Constitution  referred  to  by  the  dissenters,  therefore,  is  of  no  rele- 
vance here.  We  must  examine  what  the  Assembly  has  done.^  The  fre- 
quency and  magnitude  of  the  inequalities  in  the  present  districting 
admit  of  no  policy  whatever.  An  examination  of  Table  I  accompanying 
this  opinion  conclusively  reveals  that  the  apportionment  picture  in  Ten- 
nessee is  a  topsy-turvical  of  gigantic  proportions.  This  is  not  to  say  that 
some  of  the  disparity  cannot  be  explained,  but  when  the  entire  Table 
is  examined— comparing  the  voting  strength  of  counties  of  like  popula- 
tion as  well  as  contrasting  that  of  the  smaller  with  the  larger  counties 
—it  leaves  but  one  conclusion,  namely  that  Tennessee 's  apportionment 
is  a  crazy  quilt  without  rational  basis.  At  the  risk  of  being  accused  of 
picking  out  a  few  of  the  horribles  I  shall  allude  to  a  series  of  examples 
that  are  taken  from  Table  I. 

As  is  admitted  there  is  a  wide  disparity  of  voting  strength  between 
the  large  and  small  counties.  Some  samples  are :  Moore  County  has  a 

*  Georgia  based  its  election  system  on  a  consistent  combination  of  political  units  and 
population,  giving  six  unit  votes  to  the  eight  most  populous  counties,  four  unit 
votes  to  tiie   30   bounties  next  in  population,   and  two  unit  votes  to  each  of  the 

remaining  counties.  ^^     •,      ,     j-         4. 

B  See  Part  I  of  Appendix  to  Mr.  Justice  Harlan  s  dissent.  ^   ui-  u   .i 

e  It  is  suggested  that  the  districting  is  not  unconstitutional  since  it  was  established 
by  a  statute  that  was  constitutional  when  passed  some  60  years  ago  But  niany 
A^semblv  Sessions  since  that  time  have  deliberately  refused  to  change  the  original 
act  and  in  any  event  "a  statute  [constitutionally]  valid  when  enacted  may  be- 
come invalid  by  change  in  the  conditions  to  w;hich  it  is  applied."  Nashville  C  & 
St.  L.  R.  Co.  V  Walters,  294  US  405,  415,  79  L,  ed  949,   955,   55   S  Ct  486    (1935). 
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total  representation  of  two  '^  with  a  population  (2,340)  of  only  one- 
eleventh  of  Rutherford  County  (25,316)  with  the  same  representation; 
Decatur  County  (5,563)  has  the  same  representation  as  Carter  (28,- 
303)  though  the  latter  has  four  times  the  population;  likewise,  Loudon 
County  (13,264),  Houston  (3,084),  and  Anderson  County  (33,990) 
have  the  same  representation,  i.e.,  1.25  each.  But  it  is  said  that  in 
this  illustration  all  of  the  underrepresented  counties  contain  munici- 
palities of  over  10,000  population  and  they  therefore  should  be  included 
under  the  "urban"  classification,  rationalizing  this  disparity  as  an  at- 
tempt to  effect  a  rural-urban  political  balance.  But  in  so  doing  one  is 
caught  up  in  the  backlash  of  his  own  bull  whip,  for  many  counties  have 
municipalities  with  a  population  exceeding  10,000,  yet  the  same  invid- 
ious discrimination  is  present.  For  example: 

County  Population  Representation 

Carter    23,303  1.10 

Maury   24,556  2.25 

Washington    36,967  1.93 

Madison    37,245  3.50 

Likewise,  counties  with  no  municipality  of  over  10,000  suffer  a  simi- 
lar discrimination : 

County  Population       Representation 

Grundy    6,540  0.95 

Chester    6,391  2.00 

Cumberland    9.593  0.63 

Crockett    9.676  2.00 

Loudon    13,264  1.25 

Fayette   13,577  2.50 

This  could  not  be  an  effort  to  give  political  balance  between  rural  and 
urban  populations.  Since  discrimination  is  present  among  counties  of 
like  population,  the  plan  is  neither  consistent  nor  rational.  It  discrimi- 
nates horizontally  creating  gross  disparities  between  rural  areas  them- 
selves as  well  as  between  urban  areas  themselves,^  still  maintaining  the 
wide  vertical  disparity  already  pointed  out  between  rural  and  urban; 

It  is  also  insisted  that  the  representation  formula  used  above  (see 
n.  7)  is  "patently  deficient"  because  "it  eliminates  from  consideration 
the  relative  voting  power  of  the  counties  that  are  joined  together  in  a 
single  election  district."  This  is  a  strange  claim  coming  from  those  who 
rely  on  the  proposition  that  "the  voice  of  every  voter"  need  not  have 
"approximate  equality."  Indeed,  representative  government,  as  they 
say,  is  not  necessarily  one  of  "bare  numbers."  The  use  of  floterial  dis- 
tricts in  our  political  system  is  not  ordinarily  based  on  the  theory  that 

7  "Total   representation"   indicates  the  combined   representation   in   the   State   Senate 

(33  members)  and  the  State  House  of  Representatives  (99  members)  m  the 
Assembly  of  Tennessee.  Assuming  a  county  has  one  representative,  it  is  credited 
in  this  calculation  with  1/9  9.  Lil<ewise,  if  the  same  county  has  one-third  of  a 
senate  seat  it  is  credited  with  another  1/99,  and  thus  such  a  county,  in  our  calcu- 
lation, would  have  a  "total  representation"  of  two  ;  if  a  county  has  one  represen- 
tative and  one-sixth  of  a  senate  seat,  it  is  credited  with  1.5/99,  or  1.50.  It  is  this 
last  figure  that  I  use  here  in  an  effort  to  malce  the  comparison  clear  The  1950 
rather  than  the  1960  census  of  voting  population  is  used  to  avoid  the  charge  that 
use  of  1960  tabulations  might  not  have  allowed  sufficient  time  for  the  State  to  act. 
However,  the  1960  picture  is  even  more  irrational  than  the  1950  one.  „„.   ^^ 

8  Of  course  this  was  not  the  case  in  the  Georgia  county  unit  system.  South  y  Peters, 

339  US  276,  94  L,  ed  834,  70  S  Ct  641,  supra,  or  the  Illinois  initiative  plan,  Mac- 
Dougall  V  Green,  335  US  281,  93  L  ed  3.  69  S  Ct  1,.  supra,  where  recognized  politi- 
cal units  having  independent  significance  were  given  minimum  political  .weight. 
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the  floterial  representative  is  splintered  among  the  counties  of  his  dis- 
trict per  relative  population.  His  function  is  to  represent  the  whole  dis- 
trict. Plowever,  I  shall  meet  the  charge  on  its  own  ground  and  by  use  of 
its  "adjusted  'total  representation'  "  formula  show  that  the  present 
apportionment  is  loco.  For  example,  compare  some  '"urban"  areas  of 
like  populations,  using  the  Harlan  formula : 

County  Population       Representation 

Washington    36,967  2.65 

Madison    37,245  4.87 

Carter   23,303  1.48 

Greene 23,649  2.05 

Maury 24,556  3.81 

Coffee    13,406  2.32 

Hamblen 14,090  1.07 

And  now,  using  the  same  formula,  compare  some  so-called  "rural" 
areas  of  like  population : 

County                                                                                  Population  Representation 

Moore    2,340  1.23 

Pickett    2,565  .22 

Stewart 5,238  1.60 

Cheatham    5,263  .74 

Chester   6,391  1.36 

Grundy    6,540  .69 

Smith     8,731  '       2.04 

Unicoi   8,787  .40 

And  for  counties  with  similar  representation  but  with  gross  differ- 
ences in  population,  take: 

County  Population  Representation 

Sullivan    55,712  4.07 

Maury   24,556  3.81 

Blount 30,353  2.12 

Coffee    13,406  2.32 

These  cannot  be  "distorted  effects,"  for  here  the  same  formula  pro- 
posed by  the  dissenters  is  used  and  the  result  is  even  "a  crazier"  quilt. 

The  truth  is  that — although  this  case  has  been  here  for  two  j^ears  and 
has  had  over  six  hours'  argument  (three  times  the  ordinary  case)  and 
has  been  most  carefully  considered  over  and  over  again  by  us  in  Con- 
ference and  individually — no  one,  not  even  the  State  nor  the  dissenters, 
has  come  up  with  any  rational  basis  for  Tennessee's  apportionment 
statute. 

No  one — except  the  dissenters  advocating  the  Harlan  "adjusted 
'total  representation'  "  formula — contends  that  mathematical  equality 
among  voters  is  required  by  the  Equal  Protection  Clause.  But  certainly 
there  must  be  some  rational  design  to  a  State 's  districting.  The  discrim- 
ination here  does  not  fit  any  pattern — as  I  have  said,  it  is  but  a  crazy 
quilt.  My  Brother  Harlan  contends  that  other  proposed  apportionment 
plans  contain  disparities.  Instead  of  chasing  those  rabbits  he  should  first 
pause  long  enough  to  meet  appellants  proof  of  discrimination  by  show- 
ing that  in  fact  the  present  plan  follows  a  rational  policy.  Not  being 
able  to  do  this,  he  merely  counters  with  such  generalities  as  "classic 

4— L,-2206 
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legislative  judgment,"  no  ''significant  discrepancy,"  and  "de  minimis 
departures."  I  submit  that  even  a  casual  glance  at  the  present  appor- 
tionment picture  shows  these  conclusions  to  be  entirely  fanciful.  If  pres- 
ent representation  has  a  policy  at  all,  it  is  to  maintain  the  status  quo  of 
invidious  discrimination  at  any  cost.  Like  the  District  Court,  I  conclude 
that  appellants  have  met  the  burden  of  showing  "Tennessee  is  guilty 
of  a  clear  violation  of  the  state  constitution  and  of  the  [federal]  rights 
of  the  plaintiffs.  ..." 

III. 

Although  I  find  the  Tennessee  apportionment  statute  offends  the 
Equal  Protection  Clause,  I  would  not  consider  intervention  by  this 
Court  into  so  delicate  a  field  if  there  were  any  other  relief  available  to 
the  people  of  Tennessee.  But  the  majority  of  the  people  of  Tennessee 
have  no  "practical  opportunities  for  exerting  their  political  weight  at 
the  polls"  to  correct  the  existing  "invidious  discrimination."  Tennes- 
see has  no  initiative  and  referendum.  I  have  searched  diligently  for 
other  "practical  opportunities"  present  under  the  law.  I  find  none 
other  than  through  the  federal  courts.  The  majority  of  the  voters  have 
been  caught  up  in  a  legislative  strait  jacket,  Tennessee  has  an  "in- 
formed, civically  militant  electorate"  and  "an  aroused  popular  con- 
science," but  it  does  not  sear  "the  conscience  of  the  people's  represent- 
atives." This  is  because  the  legislative  policy  has  riveted  the  present 
seats  in  the  Assembly  to  their  respective  constituencies,  and  by  the  votes 
of  their  incumbents  a  reapportionment  of  any  kind  is  prevented.  The 
people  have  been  rebuffed  at  the  hands  of  the  Assembly;  they  have 
tried  the  constitutional  convention  route,  but  since  the  call  must 
originate  in  the  Assembly  it,  too,  has  been  fruitless.  They  have  tried 
Tennessee  courts  with  the  same  result,^  and  Governors  have  fought 
the  tide  only  to  flounder.  It  is  said  that  there  is  recourse  in  Congress 
and  perhaps  that  may  be,  but  from  a  practical  standpoint  this  is  with- 
out substance.  To  date  Congress  has  never  undertaken  such  a  task  in 
any  State.  We  therefore  must  conclude  that  the  people  of  Tennessee' 
are  stymied  and  without  judicial  intervention  will  be  saddled  with  the 
present  discrimination  in  the  affairs  of  their  state  government. 

IV. 

Finally,  we  must  consider  if  there  are  any  appropriate  modes  of 
effective  judicial  relief.  The  federal  courts  are,  of  course,  not  forums 
for  political  debate,  nor  should  they  resolve  themselves  into  state  con- 
stitutional conventions  or  legislative  assemblies.  Nor  should  their  juris- 
diction be  exercised  in  the  hope  that  such  a  declaration,  as  is  made 
today,  may  have  the  direct  effect  of  bringing  on  legislative  action  and 
relieving  the  courts  of  the  problem  of  fashioning  relief.  To  my  mmd 
this  would  be  nothing  less  than  blackjacking  the  Assembly  into  reap- 
portioning the  State.  If  judicial  competence  were  lacking  to  fashion 
an  effective  decree,  I  would  dismiss  this  appeal.  However,  like  the 
Solicitor  General  of  the  United  States,  I  see  no  such  difficulty  in  the 
position  of  this  case.  One  plan  might  be  to  start  with  the  existing  as- 

»Tt  Is  interesting  to  note  that  state  judges  often  rest  their  decisions  on  the  ground 
tiiat  this  Court  has  precluded  adjudication  of  the  federal  claim.  See,  e.  g.,  Scholle 
V  Hare,  360  Mich  1.  104  NW2d  63  (1960). 
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sembly  districts,  consolidate  some  of  them,  and  award  the  seats  thus 
released  to  those  counties  suffering  the  most  egregious  discrimination. 
Other  possibilities  are  present  and  might  be  more  effective.  But  the 
plan  here  suggested  would  be  at  least  release  the  strangle  hold  now  on 
the  Assembly  and  permit  it  to  redistrict  itself. 

In  this  regard  the  appellants  have  proposed  a  plan  based  on  the  ra- 
tionale of  state-wide  equal  representation.  Not  believing  that  numerical 
equality  of  representation  througout  a  State  is  constitutionally  re- 
quired, I  would  not  apply  such  a  standard  albeit  a  permissive  one. 
Nevertheless,  the  dissenters  attack  it  by  the  application  of  the  Harlan 
"adjusted  'total  representation'  "  formula.  The  result  is  that  some 
isolated  inequalities  are  shown,  but  this  in  itself  does  not  make  the  pro- 
posed plan  irrational  or  place  it  in  the  "crazy  quilt"  category.  Such 
inequalities  as  the  dissenters  point  out  in  attempting  to  support  the 
present  apportionment  as  rational,  are  explainable.  MoreoA^er,  there  is 
no  requirement  that  any  plan  have  mathematical  exactness  in  its  ap- 
plication. Only  where,  as  here,  the  total  picture  reveals  incommensur- 
ables  of  both  magnitude  and  frequency  can  it  be  said  that  there  is 
present  an  invidious  discrimination. 

In  view  of  the  detailed  study  that  the  Court  has  given  this  problem, 
it  is  unfortunate  that  a  decision  is  not  reached  on  the  merits.  The  ma- 
jority appears  to  hold,  at  least  sub  silentio,  that  an  invidious  discrim- 
nation  is  present,  but  it  remands  to  the  three-judge  court  for  it  to  make 
what  is  certain  to  be  that  formal  determination.  It  is  true  that  Ten- 
nessee has  not  filed  a  formal  answer.  However,  it  has  filed  voluminous 
papers  and  made  extended  arguments  supporting  its  position.  At  no 
time  has  it  been  able  to  contradict  the  appellants'  factual  claims;  it  has 
offered  no  rational  explanation  for  the  present  apportionment ;  indeed, 
it  has  indicated  that  there  are  none  known  to  it.  As  I  have  emphasized, 
the  case  proceeded  to  the  point  before  the  three-judge  court  that  it  was 
able  to  find  an  invidious  discrimination  factually  present,  and  the  State 
has  not  contested  that  holding  here.  In  view  of  all  this  background  I 
doubt  if  anything  more  can  be  offered  or  will  be  gained  by  the  State 
on  remand,  other  than  time.  Nevertheless,  not  being  able  to  muster  a 
court  to  dispose  of  the  case  on  the  merits,  I  concur  in  the  opinion  of 
the  majority  and  acquiesce  in  the  decision  to  remand.  However,  in  fair- 
ness I  do  tiiink  that  Tennessee  is  entitled  to  have  my  idea  of  what  it 
faces  on  the  record  before  us  and  the  trial  court  some  light  as  to  how 
it  might  proceed. 

As  John  Rutledge  (later  Chief  Justice)  said  175  years  ago  in  the 
course  of  the  Constitutional  Convention,  a  chief  function  of  the  Court 
is  to  secure  the  national  rights.^"  Its  decision  today  supports  the  proposi- 
tion for  which  our  forebears  fought  and  many  died,  namely  that  "to 
be  fully  conformable  to  the  principle  of  right,  the  form  of  government 
must  be  representative."  That  is  the  keystone  upon  which  our  govern- 
ment was  founded  and  lacking  which  no  republic  can  survive.  It  is  well 
for  this  Court  to  practice  self-restraint  and  discipline  in  constitutional 
adjudication,  but  never  in  its  history  have  those  principles  received 
sanction  where  the  national  rights  of  so  many  have  been  so  clearly 

"I  Farrand,  The  Records  of  the  Federal  Convention  of  1787,  124. 
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infringed  for  so  long  a  time.  National  respect  for  the  courts  is  more 
enhanced  through  the  forthright  enforcement  of  those  rights  rather 
than  by  rendering  them  nugatory  through  the  interposition  of  subter- 
fuges. In  my  view  the  ultimate  decision  today  is  in  the  greatest  tradi- 
tion of  this  Court. 


1950  voting 
County  population 

Van  Buren 2,039 

Moore 2,340 

Pickett 2,565 

Sequatchie 2,904 

Meigs 3,039 

Houston    3,084 

Trousdale    3,351 

Lewis 3,413 

Perry 3,711 

Bledsoe    4,198 

Clay 4,528 

Union —  4,600 

Hancock 4,710 

Stewart 5,238 

Cheatham    5,263 

Cannon    5,341 

Decatur 5,563 

Lake 6,252 

Chester    6,391 

Grundy    6,540 

Humphreys —  6,588 

Johnson 6,649 

Jackson 6,719 

De  Kalb 6,984 

Benton 7,023 

Fentress    7,057 

Grainger    7,125 

Wayne 7,176 

Polk 7,330 

Hickman 7,598 

Macon   7,974 

Morgan    8,308 

Scott    8,417 

Smith 8,731 

Unicoi   8,787 

Rhea    8,937 

White 9,244 

Overton 9,474 

Hardin 9,577 

Cumberland    9,593 

Crockett    9,676 

Henderson 10,199 

Marion 10,998 

Marshall   11,288 

Dickson 11,294 

Jefferson    11,359 

McNairy    11,601 

Cocke 12,572 

Sevier    12,793 

Claiborne 12,799 

Monroe 12,884 

Loudon 13,264 


TABLE  1. 

Present  total 

Present  total 

Proposed  total 

representation 

representation 

representation 

using 

using 

(appellant's 

J.  Clark's 

J.  Harlan's 

plan),  using  J. 

formula 

formula 

Harlan's  formula 

.63 

.23 

.11 

2.00 

1.23 

.18 

.70 

.22 

.24 

.63 

.33 

.19 

.93 

.48 

.17 

1.25 

.46 

.24 

1.33 

.43 

.12 

1.25 

.39 

.25 

1.50 

.71 

.40 

.63 

.49 

.24 

.70 

.40 

.42 

.76 

.37 

.45 

.93 

.62 

.49 

1.75 

1.60 

.41 

1.33 

.72 

.20 

2.00 

1.43 

.52 

1.10 

.79 

.52 

2.00 

1.44 

.41 

2.00 

1.36 

.19 

.95 

.69 

.43 

1.25 

1.39 

.72 

1.10 

.42 

.43 

1.50 

1.43 

.63 

2.00 

1.56 

.68 

1.10 

1.01 

.66 

.70 

.62 

.64 

.93 

.94 

.65 

1.25 

.69 

.76 

1.25 

.68 

.73 

2.00 

1.85 

.80 

1.33 

1.01 

.61 

.93 

.59 

.75 

.76 

.68 

.62 

2.50 

2.04 

.67 

.93 

.40 

.63 

.98 

1.42 

.21 

1.43 

1.69 

.90 

1.70 

1.83 

.89 

1.60 

1.61 

.93 

.63 

1.10 

.87 

2.00 

1.66 

.63 

1.50 

.78 

.96 

1.75 

1.73 

.72 

2.50 

2.28 

.84 

1.75 

2.29 

1.23 

1.10 

.87 

1.03 

1.60 

1.74 

1.13 

1.60 

1.46 

.89 

1.60 

1.47 

.69 

1.43 

1.61 

1.34 

1.75 

1.68 

1.30 

1.25 

.28 

.52 
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1950  voting 
County  poi)uIation 

Warren    13,337 

Coffee 13,406 

Hardeman    13,565 

Feyette    13,577 

Haywood 13,934 

Williamson 14,064 

Hamblen   14,090 

Franklin    14,297 

Lauderdale — 14,413 

Bedford 14,732 

Lincoln    15,092 

Henry 15,465 

Lawrence 15,847 

Giles __— 15,935 

Tipton 15,944 

Robertson    16,456 

Wilson 16,459 

Carroll 16,472 

Hawkins    16,900 

Putnam 17,071 

Campbell 17,477 

Roane    17,639 

Weakley    18,007 

Bradley   18,273 

McMinn    18,347 

Obion — _  18,434 

Dyer 20,062 

Sumner   20,143 

Carter    23,303 

Greene 23,649 

Maury   24,556 

Rutherford    25,316 

Montgomery    26,284 

Gibson   29,832 

Blount  __— 30,353 

Anderson 33,990 

Washington    36,967 

Madison 37,245 

Sullivan 55,712 

Hamilton —__—__  131,971 

Knox 140,559 

Davidson 211,930 

Shelby   312,345 


Present  total 

Present  total 

Proposed  total 

representation 

representation 

representation 

using 

using 

(appellant's 

J.  Clark's 

J.  Harlan's 

plan),  using  J. 

formula 

formula 

Harlan's  formula 

1.75 

1.89 

1.68 

2.00 

2.32 

1.68 

1.60 

1.86 

1.11 

2.50 

2.48 

1.11 

2.50 

2.52 

1.69 

2.33 

2.96 

1.71 

1.10 

1.07 

1.67 

1.75 

1.95 

1.73 

2.50 

2.45 

1.73 

2.00 

1.45 

1.74 

2.50 

2.72 

1.77 

2.83 

2.76 

1.73 

2.00 

2.22 

1.81 

2.25 

2.54 

1.81 

3.00 

1.68 

1.13 

2.83 

2.62 

1.85 

3.00 

3.03 

1.21 

2.83 

2.88 

1.82 

3.00 

1.93 

1.82 

1.70 

2.50 

1.86 

.76 

1.40 

1.94 

1.75 

1.26 

1.30 

2.33 

2.63 

1.85 

1.25 

1.67 

1.92 

1.75 

1.97 

1.92 

2.00 

2.30 

1.94 

2.00 

2.36 

2.32 

2.33 

3.56 

2..54 

1.10 

1.48 

2.55 

1.93 

2.05 

2. 68 

2.25 

3.81 

2.85 

2.00 

3.02 

2.39 

3.00 

3.73 

3.06 

5.00 

5.00 

2.86 

1.60 

2.12 

2.19 

1.25 

1.30 

3.62 

1.93 

2.65 

3.45 

3.50 

4.87 

3.69 

3.00 

4.07 

5.57 

6.00 

6.00 

15.09 

7.25 

8.96 

15.21 

12.50 

12.93 

21.57 

15.50 

16.85 

31.59 

Mr.  Justice  Stewart,  concurring : 

The  separate  writings  of  my  dissenting  and  concurring  Brothers 
stray  so  far  from  the  subject  of  to  day's  decision  as  to  convey,  I  think, 
a  distressingly  inaccurate  impression  of  what  the  Court  decides.  For 
that  reason,  I  think  it  appropriate,  in  joining  the  opinion  of  the  Court, 
to  emphasize  in  a  few  words  what  the  opinion  does  and  does  not  say. 

The  Court  today  decides  three  things  and  no  more:  "(a)  that  the 
court  possessed  jurisdiction  of  the  subject  matter;  (b)  that  a  justiciable 
cause  of  action  is  stated  upon  which  appellants  would  be  entitled  to 
appropriate  relief;  and  (c)  ...  that  the  appellants  have  standing  to 
challenge  the  Tennessee  apportionment  statutes. ' '  Supra,  p.  674. 
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The  complaint  in  this  case  asserts  that  Tennessee's  system  of  appor- 
tionment is  utterly  arbitrary — without  any  possible  justification  in  ra- 
tionality. The  District  Court  did  not  reach  the  merits  of  that  claim, 
and  this  Court  quite  properly  expresses  no  view  on  the  subject.  Con- 
trary to  the  suggestion  of  my  Brother  Harlan,  the  Court  does  not  say 
or  imply  that  ^' state  legislatures  must  be  so  structured  as  to  reflect 
with  approximate  equality  the  voice  of  every  voter."  Infra,  p.  752. 
The  Court  does  not  say  or  imply  that  there  is  anything  in  the  Federal 
Constitution  "to  prevent  a  State,  acting  not  irrationally,  from  choosing 
any  electoral  legislative  structure  it  thinks  best  suited  to  the  interests, 
temper,  and  customs  of  its  people."  Infra,  p.  752.  And  contrary  to  the 
suggestion  of  my  Brother  Douglas,  the  Court  most  assuredly  does  not 
decfde  the  question,  "may  a  State  weight  the  vote  of  one  county  or  one 
district  more  heavily  than  it  weights  the  vote  in  another?"  Supra, 

^*  In  MacDougall  v  Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1,  the  Court 
held  that  the  Equal  Protection  Clause  does  not  "deny  a  State  the  power 
to  assure  a  proper  diffusion  of  political  initiative  as  between  its  thinly 
populated  counties  and  those  having  concentrated  masses,  in  view  of 
the  fact  that  the  latter  have  practical  opportunities  for  exerting  their 
political  weight  at  the  polls  not  available  to  the  former."  335  US,  at 
284  In  case  after  case  arising  under  the  Equal  Protection  Clause  the 
Court  has  said  what  it  said  again  only  last  Term— that  "the  Fourteenth 
Amendment  permits  the  States  a  wide  scope  of  discretion  m  enacting 
laws  which  affect  some  groups  of  citizens  differently  than  others."  Mc- 
Gowan  v  Maryland,  366  US  420,  425,  6  L  ed  2d  393,  399,  81  S  Ct  1101. 
In  case  after  case  arising  under  that  Clause  we  have  also  said  that  "the 
burden  of  establishing  the  unconstitutionality  of  a  statute  rests  on  him 
who  assails  it."  Metropolitan  Casualty  Ins.  Co.  v  Brownell,  294  US 
580,  584,  79  L  ed  1070,  1072,  55  S  Ct  538. 

Today's  decision  does  not  turn  its  back  on  these  settled  precedents. 
I  repeat  the  Court  today  decides  only:  (1)  that  the  District  Court  pos- 
sessed jurisdiction  of  the  subject  matter;  (2)  that  the  complaint  pre- 
sents a  justiciable  controversy;  (3)  that  the  appellants  have  standing.' 
My  Brother  Clark  has  made  a  convincing  prima  facie  showing  that 
Tennessee's  system  of  apportionment  is  in  fact  utterly  arbitrary— 
without  any  possible  justification  in  rationality.  My  Brother  Harlan 
has  with  imagination  and  ingenuity,  hypothesized  possibly  rational 
bases  for  Tennessee's  system.  But  the  merits  of  this  case  are  not  before 
us  now.  The  defendants  have  not  yet  had  an  opportunity  to  be  heard 
in  defense  of  the  State's  system  of  apportionment;  indeed,  they  have 
not  yet  even  filed  an  answer  to  the  complaint.  As  in  other  cases,  the 
proper  place  for  the  trial  is  in  the  trial  court,  not  here. 

Mr.  Justice  Frankfurter,  whom  Mr.  Justice  Harlan  joins,  dissenting : 
The  Court  today  reverses  a  uniform  course  of  decision  established  by 
a  dozen  cases,  including  one  by  which  the  very  claim  now  sustained  was 
unanimously  rejected  only  five  years  ago.  The  impressive  body  of  rul- 
ings thus  cast  aside  reflected  the  equally  uniform  course  of  our  political 
history  regarding  the  relationship  between  population  and  legislative 
representation— a  wholly  different  matter  from  denial  of  the  franchise 
to  individuals  because  of  race,  color,  religion  or  sex.  Such  a  massive 
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repudiation  of  the  experience  of  our  whole  past  in  asserting  destruc- 
tively noA'el  judicial  power  demands  a  detailed  analysis  of  the  role  of 
this  Court  in  our  constitutional  scheme.  Disregard  of  inherent  limits 
in  the  effective  exercise  of  the  Court's  "judicial  Power"  not  only 
presages  the  futility  of  judicial  intervention  in  the  essentially  political 
conflict  of  forces  by  which  the  relation  between  population  and  rep- 
resentation has  time  out  of  mind  been  and  now  is  determined.  It  may 
well  impair  the  Court's  position  as  the  ultimate  organ  of  "the  supreme 
Law  of  the  Land"  in  that  vast  range  of  legal  problems,  often  strongly 
entangled  in  popular  feeling,  on  which  this  Court  must  pronounce. 
The  Court's  authority — possessed  neither  of  the  purse  nor  the  sword — • 
ultimately  rests  on  sustained  public  confidence  in  its  moral  sanction. 
Such  feeling  must  be  nourished  by  the  Court's  complete  detachment, 
in  fact  and  in  appearance,  from  political  entanglements  and  by  absten- 
tion from  injecting  itself  into  the  clash  of  political  forces  in  political 
settlements. 

A  hypothetical  claim  resting  on  abstract  assumptions  is  now  for  the 
first  time  made  the  basis  for  affording  illusory  relief  for  a  particular 
evil  even  though  it  foreshadows  deeper  and  more  pervasive  difficulties 
in  consequence.  The  claim  is  hypothetical  and  the  assumptions  are 
abstract  because  the  Court  does  not  vouchsafe  the  lower  courts — state 
and  federal— guide-lines  for  formulating  specific,  definite,  wholly  un- 
precedented remedies  for  the  inevitable  litigations  that  today's  un- 
brageous  disposition  is  bound  to  stimulate  in  connection  with  politically 
motivated  reapportionments  in  so  many  States.  In  such  a  setting,  to 
promulgate  jurisdiction  in  the  abstract  is  meaningless.  It  is  devoid  of 
reality  as  "a  brooding  omnipresence  in  the  sky"  for  it  conveys  no 
intimation  what  relief,  if  any,  a  District  Court  is  capable  of  affording 
that  would  not  invite  legislatures  to  play  ducks  and  drakes  with  the 
judiciar}^  For  this  Court  to  direct  the  District  Court  to  enforce  a  claim 
to  which  the  Court  has  over  the  years  consistently  found  itself  required 
to  deny  legal  enforcement  and  at  the  same  time  to  find  it  necessary  to 
withhold  any  guidance  to  the  lower  court  how  to  enforce  this  turnabout, 
new  legal  claim,  manifests  an  odd — indeed  an  esoteric — conception  of 
judicial  propriety.  One  of  the  Court's  supporting  opinions,  as  eluci- 
dated by  commentary,  unwittingly  affords  a  disheartening  preview  of 
the  mathematical  quagmire  (apart  from  divers  judicially  inappropriate 
and  elusive  determinants),  into  which  this  Court  today  catapults  the 
lower  courts  of  the  country  without  so  much  as  adumbrating  the  basis 
for  a  legal  calculus  as  a  means  of  extrication.  Even  assuming  the  in- 
dispensable intellectual  disinterestedness  on  the  part  of  judges  in  such 
matters,  they  do  not  have  accepted  legal  standards  or  criteria  or  even 
reliable  analogies  to  draw  upon  for  making  judicial  judgments.  To 
charge  courts  with  the  task  of  accommodating  the  incommensurable  fac- 
tors of  policy  that  underlie  these  mathematical  puzzles  is  to  attribute, 
however  flatteringly,  omnicompetence  to  judges.  The  Framers  of  the 
Constitution  persistently  rejected  a  proposal  that  embodied  this  as- 
sumption and  Thomas  Jefferson  never  entertained  it. 

Recent  legislation,  creating  a  district  appropriately  described  as  "an 
atrocity  of  ingenuity,"  is  not  unique.  Considering  the  gross  inequality 
among  legislative  electoral  units  within  almost  every  State,  the  Court 
naturally  shrinks  from  asserting  that  in  districting  at  least  substantial 
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equality  is  a  constitutional  requirement  enforceable  by  courts. t  Room 
continues  to  be  allowed  for  weighting.  This  of  course  implies  that  geog- 
raphy, economics,  urban-rural  conflict,  and  all  the  other  nonlegal  fac- 
tors which  have  throughout  our  history  entered  into  political  districting 
are  to  some  extent  not  to  be  ruled  out  in  the  undefined  vista  now  opened 
up  by  review  in  the  federal  courts  of  state  reapportionments.  To  some 
extent — ^aye,  there's  the  rub.  In  effect,  today's  decision  empowers  the 
courts  of  the  country  to  devise  what  should  constitute  the  proper 
composition  of  the  legislatures  of  the  fifty  States.  If  state  courts  should 
for  one  reason  or  another  find  themselves  unable  to  discharge  this  task, 
the  duty  of  doing  so  is  put  on  the  federal  courts  or  on  this  Court,  if 
State  views  do  not  satisfy  this  Court's  notion  of  what  is  proper  dis- 
tricting. 

We  were  soothingly  told  at  the  bar  of  this  Court  that  we  need  not 
worry  about  the  kind  of  remedy  a  court  could  effectively  fashion  once 
the  abstract  constitutional  right  to  have  courts  pass  on  a  state-wide 
system  of  electoral  districting  is  recognized  as  a  matter  of  judicial 
rhetoric,  because  legislatures  would  heed  the  Court's  admonition.  This 
is  not  only  an  euphoric  hope.  It  implies  a  sorry  confession  of  judicial 
impotence  in  place  of  a  frank  acknowledgement  that  there  is  not  under 
our  Constitution  a  judicial  remedy  for  every  political  mischief,  for 
every  undesirable  exercise  of  legislative  power.  The  Framers  carefully 
and  with  deliberate  forethough  refused  so  to  enthrone  the  judiciary. 
In  this  situation,  as  in  others  of  like  nature,  appeal  for  relief  does  not 
belong  here.  Appeal  must  be  to  an  informed,  civicaUy  militant  elector- 
ate. In  a  democratic  society  like  ours,  relief  must  come  through  an 
aroused  popular  conscience  that  sears  the  conscience  of  the  people's 
representatives.  In  any  event  there  is  nothing  judicially  more  unseemly 
nor  more  self-defeating  than  for  this  Court  to  make  in  terrorem  pro- 
nouncements, to  indulge  in  merely  empty  rhetoric,  sounding  a  word  of 
promise  to  the  ear,  sure  to  be  disappointing  to  the  hope. 

This  is  the  latest  in  the  series  of  cases  in  which  the  Equal  Protection 
and  Due  Process  Clauses  of  the  Fourteenth  Amendment  have  been  in- 
voked in  federal  courts  as  restrictions  upon  the  power  of  the  States  to, 
allocate  electoral  weight  among  the  voting  populations  of  their  various 
geographical  subdivisions.^  The  present  action,  which  comes  here  on 

t  It  is  worth  reminding  that  the  problem  of  legislative  apportionment  is  not  one  divid- 
ing North  and  South.  Indeed,  in  the  present  House  of  Representatives,  for 
example  Michigan's  congressional  districts  are  far  less  representative  of  the  num- 
bers of  inhabitants,  according  to  the  1960  census,  than  are  Louisiana's.  Michigan's 
Sixteenth  District,  which  is  93.1%  urban,  contains  802,994  persons  and  its  Twelfth, 
which  is  47.6%  urban,  contains  177,431 — one-fifth  as  many  persons.  Louisiana's 
most  populous  district,  the  Sixth,  is  53.6%  urban  and  contains  536,029  persons, 
and  its  least  populous,  the  Eighth,  36.7%  urban,  contains  263,850 — nearly  half. 
Gross  disregard  of  any  assumption  that  our  political  system  implies  even  approxi- 
mation to  the  notion  that  individual  votes  in  the  various  districts  within  a  State 
should  have  equal  weight  is  as  true,  e.  g.,  of  California,  Illinois,  and  Ohio  as  it 
is  of  Georgia.  See  United  States  Department  of  Commerce,  Census  Release,  Feb- 
ruary 24,   1962,  CB   62-23. 

iSee  Wood  v  Broom,  287  US  1,  77  L  ed  131,  53  S  Ct  1 ;  Colegrove  v  Green,  328  US 
549  90  L  ed  1432,  66  S  Ct  1198,  reh  den  329  US  825,  91  L  ed  701,  67  S  Ct  118, 
motion  for  rearg  before  the  full  bench  den  329  US  828,  91  L  ed  703,  67  S  Ct  199  ; 
Cook  V.  Fortson,  329  US  675,  91  L  ed  596,  67  S  Ct  21,  reh  den  329,  US  829,  91  L 
ed  703,  67  S  Ct  296  ;  Turman  v  Duckworth,  329  US  675,  91  L  ed  596,  67  S  Ct  21, 
reh  den  329  US  829,  91  L  ed  703,  67  S  Ct  296  ;  Colegrove  v  Barrett,  330  US  804, 
91  L  ed  1262,  67  S  Ct  973  ;  MacDougall  v  Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1 ; 
South  V  Peters,  339  US  276,  94  L  ed  834,  70  S  Ct  641  ;  Tedesco  v  Board  of  Super- 
visors of  Elections,  339  US  940,  94  L  ed  1357,  70  S  Ct  797  ;  Remmey  v  Smith, 
342  US  916,  96  L  ed  685,  72  S  Ct  368  ;  Cox  v  Peters,  342  US  936,  96  L  ed  697,  72 
g  Ct  559,  reh  den  343  US  921,  96  I,  ed  1334,  72  S  Ct  675  ;  Anderson  v  Jordan,  343 
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appeal  from  an  order  of  a  statutory  three- judge  District  Court  dismiss- 
ing amended  complaints  seeking  declaratory  and  injunctive  relief, 
challenges  the  provisions  of  Tenn  Code  Ann,  1955,  §§  3-101  to  3-109, 
which  apportion  state  representative  and  senatorial  seats  among  Ten- 
nessee's ninety-five  counties. 

The  original  plaintiffs,  citizens  and  qualified  voters  entitled  to  vote 
for  members  of  the  Tennessee  Legislature  in  the  several  counties  in 
which  they  respectively  reside,  bring  this  action  in  their  own  behalf 
and  "on  behalf  of  all  other  voters  in  the  State  of  Tennessee,"  or, 
as  they  alternatively  assert,  "on  behalf  of  all  qualified  voters  of  their 
respective  counties,  and  further,  on  behalf  of  all  voters  of  the  State 
of  Tennessee  who  are  similarly  situated."  The  cities  of  Knoxville  and 
Chattanooga  and  the  Mayor  of  Nashville — on  his  own  behalf  as  a 
qualified  voter  and,  pursuant  to  an  authorizing  resolution  by  the 
Nashville  City  Council,  as  a  representative  of  all  the  city's  residents 
— were  permitted  to  intervene  as  parties  plaintiff.^  The  defendants 
are  executive  officials  charged  with  statutory  duties  in  connection  with 
state  elections.^ 

The  original  plaintiffs'  amended  complaint  avers,  in  stubstance,  the 
following.*^  The  Constitution  of  the  State  of  Tennnessee  declares  that 
"elections  shall  be  free  and  equal,"  provides  that  no  qualifications 
other  than  age,  citizenship  and  specified  residence  requirements  shall 
be  attached  to  the  right  of  suffrage,  and  prohibits  denying  to  any 
person  the  suffrage  to  which  he  is  entitled  except  upon  conviction  of 
an  infamous  crime.  Art  1  §  5;  Art  4  §  1.  It  requires  an  enumeration 
of  qualified  voters  within  every  term  of  ten  years  after  1871  and  an 
apportionment  of  representatives  and  senators  among  the  several  coun- 

US  912,  96  L,  ed  1328,  72  S  Ct  648  ;  Kidd  v  McCanless,  352  US  920,  1  L  ed  2d  157, 
77  S  Ct  223;  Radford  v  Gary,  352  US  991,  1  L  ed  2d  540,  77  S  Ct  559;  Harts- 
field  V  Sloan,  357  US  916,  2  L.  ed  2d  1363,  78  S  Ct  1363  ;  Matthews  v  Handley, 
361  US  127,  4  L.  ed  2d  180,  80  S  Ct  256;  Perry  v  Folsom,  144  P  Supp  874 
(DC  ND  Ala)  ;  Magraw  v  Donovan,  163  F  Supp  184  (DC  D  Minn)  ;  cf.  Dyer  v 
Abe,  138  F  Supp  220  (DC  D  Hawaii).  And  see  Keogh  v  Neely,  50  F2d  685 
(CA7th  Cir). 

a  Although  the  motion  to  intervene  by  the  Mayor  of  Nashville  asserted  an  interest  in 
the  litigation  in  only  a  representative  capacity,  the  complaint  which  he  subse- 
quently filed  set  forth  that  he  was  a  qualified  voter  who  also  sued  in  his  own 
behalf.  The  municipalities  of  Knoxville  and  Chattanooga  purport  to  represent 
their  residents.  Since  the  claims  of  the  municipal  intervenors  do  not  differ  ma- 
terially from  those  of  the  parties  who  sue  as  individual  voters,  the  Court  need  not 
now  determine  whether  the  municipalities  are  proper  parties  to  this  proceeding. 
See,  e.  g.,  Stewart  v  Kansas  City,  239  US  14,  60  D  ed  120,  36  S  Ct  15. 

8  The  original  complaint  named  as  defendants  Tennessee's  Secretary  of  State,  Attorney 
General,  Coordinator  of  Elections,  and  the  three  members  of  the  State  Board 
of  Elections,  seeking  to  make  the  Board  members  representatives  of  all  the 
State's  County  Election  Commissioners.  The  prayer  in  an  intervening  complaint 
by  the  City  of  Knoxville,  that  the  Commissioners  of  Elections  of  Knox  County  be 
added  as  parties  defendant  seems  not  to  have  been  acted  on  by  the  court  below. 
Defendants  moved  to  dismiss,  inter  alia,  on  the  ground  of  failure  to  jom  mdis- 
pensable  parties,  and  they  argue  in  this  Court  that  only  the  County  Election 
Commissioners  of  the  ninety-five  counties  are  the  effective  administrators  of  Ten- 
nessee's elections  laws,  and  that  none  of  the  defendants  have  substantial  duties 
in  connection  therewith.  The  District  Court  deferred  ruling  on  this  ground  of  the 
motion.  Inasmuch  as  it  involves  questions  of  local  law  more  appropriately  decided 
by  judges  sitting  in  Tennessee  than  by  this  Court,  and  since  in  any  event  the 
failure  to  join  County  Election  Commissioners  in  this  action  looking  to  prospec- 
tive relief  could  be  corrected,  if  necessary,  by  amendment  of  the  complaints,  the 
issue  does  not  concern  the  Court  on  this  appeal. 

*  Jurisdiction  is  predicated  upon  RS  §   1979,  42  USC  §   1983,  and  28  USC   §  1343    (3). 
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ties  or  districts  according  to  the  number  of  qualified  voters  in  each  ^ 
at  the  time  of  each  decennial  enumeration.  Art  2  §§  4,  5,  6.  Notwith- 
standing these  provisions,  the  State  Legislature  has  not  reapportioned 
itself  since  1901.  The  Reapportionment  Act  of  that  year,  Tenn  Acts 
1901  c  122,  now  Tenn  Code  Ann,  1955,  §§  3-101  to  3-109,°  was 
unconstitutional  when  enacted,  because  not  preceded  by  the  required 
enumeration  of  qualified  voters  and  because  it  allocated  legislative 
seats  arbitrarily,  unequally  and  discriminatorily,  as  measured  by  the 
1900  federal  census.  Moreover,  irrespective  of  the  question  ot  its  va- 
lidity in  1901,  it  is  asserted  that  the  Act  became  ''unconstitutional 
and  obsolete"  in  1911  by  virtue  of  the  decennial  reapportionment 
requirement  of  the  Tennessee  Constitution.  Continuing  a  purposeful 
and  systematic  plan  to  discriminate  against  a  geographic  class  of 
persons,"  recent  Tennessee  Legislatures  have  failed,  as  did  their  prede- 
cessors,'to  enact  reapportionment  legislation,  although  a  number  of 
bills  providing  for  reapportionment  have  been  introduced.  Because  ot 
population  shifts  since  1901,  the  apportionment  fixed  by  the  Act  of 
that  year  and  still  in  effect  is  not  proportionate  to  population,  denies 
to  the  counties  in  which  the  plaintiffs  live  an  additional  number  ot 
representatives  to  which  they  are  entitled,  and  renders  plaintiffs'  votes 
"not  as  effective  as  the  votes  of  the  voters  residing  m  other  senatorial 

and  representative  districts "  Plaintiff's  "suffer  a  debasement  of 

their  votes  by  virtue  of  the  incorrect,  arbitrary,  obsolete  and  uncon- 
stitutional apportionment  of  the  General  Assembly  .  .  .  ,  and  the 
totality  of  the  malapportionment's  effect— which  permits  a  minority 
of  about  thirty-seven  percent  of  the  voting  population  of  the  btate 
to  control  twenty  of  the  thirty-three  members  of  Tennessee  s  benate 
and  a  minority  of  forty  percent  of  the  voting  population  to  control 
sixty-three  of  the  ninety-nine  members  of  the  House— results  in  a 
distortion  of  the  constitutional  system"  established  by  the  Federal 
and  State  Constitutions,  prevents  the  General  Assembly  from  bemg 
a  body  representative  of  the  people  of  the  State  of  Tennessee,  ... 
and  is  "contrary  to  the  basic  principle  of  representative  government 
.  .  .  ,"  and  "contrary  to  the  philosophy  of  government  m  the  United 
States  and  all  Anglo-Saxon  jurisprudence  .  .  .  ." 

5  However  counties  having  two-thirds  of  the  ratio  required  for  a  Representative  are 
ISk  to  seat  one  member  in  the  House,  and  there  are  certain  geographical 
restrictions  upon  the  formation  of  Senate  districts.     The  applicable  provisions  of 

Artiple  2  of  the  Tennessee  Constitution  are:  

''Sec  1  Census— An  enumeration  of  the  qualified  voters,  and  an  apportionment 
of  the  Reprl^entati^^s  in  the  General  Assembly,  shall  be  made  in  the  year  one 
thousand  eilht   hundred  and  seventy-one,   and  within   every  subsequent   term   of 

*^^«  Jp^i"'"'/'  Annortionment  of  representatives.— The  number  of  Representatives 
shall  kt  the  severarplHods  of  making  the  enumeration,  be  apportioned  among 
the  several  counUes  or  clTstricts,  according  to  the  number  of  qualifled  voters  in 
each  ;  and  shal  not  exceed  seventy-five,  until  the  population  of  the  State  shall  be 
one  million  and  a  half,  and  shall  never  exceed  nmety-nme  ;  Provided  that  any 
coun^  having  two-thirds  of  the  ratio  shall  be  entitled  to  one  member 

^s7c  6  Avvortionment  of  senators.— The  number  of  Senators  shall,  at  the 
several  neriodrof  making  the  enumeration,  be  apportioned  among  the  several 
countfes  or  districts  accoFding  to  the  number  of  qualified  electors  m  each,  and 
shaU  not  exceed  one-thi?dth%  number  of  representatives  In  apportioning  the 
lenators  among  the  different  counties  the  fraction  that  I?^^  J^^/^^*  .^esenta"^ 
county  or  counties,  in  the  apportionment  of  "^^n  bei^s  to  the  H_ouse  of  Represent^^ 
fives  shall  be  made  up  to  such  county  or  counties  in  the  Senate,  as  near  as  may 
be  practicable.  When  a  district  is  composed  of  two  or  more  counties,  they  shall 
he  adioining-  and  no  county  shall  be  divided  in  forming  a  district.  _ 
eit  is  aneged?hat  certain  amendments  to  the  Act  of  1901  ™,f  «X'i,"Jn"a  mannS; 
cations  of  that  Act,  adjusting  the  boundaries  of  individual  districts  m  a  manner 
not  material  to  plaintiffs'  claims. 
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Exhibits  appended  to  the  complaint  purport  to  demonstrate  the 
extent  of  the  inequalities  of  which  plaintiffs  complain.  Based  upon 
' '  approximate  voting  population, ' '  '^  these  set  forth  figures  showing 
that  the  State  Senator  from  Tennessee's  most  populous  senatorial  dis- 
trict represents  five  and  two-tenths  times  the  number  of  voters  rep- 
resented by  the  Senator  from  the  least  populous  district,  while  the 
corresponding  ratio  for  most  and  least  populous  House  districts  is 
more  than  eighteen  to  one.  The  General  Assembly  thus  apportioned 
has  discriminated  against  the  underrepresented  counties  and  in  favor 
of  the  overrepresented  counties  in  the  collection  and  distribution  of 
various  taxes  and  tax  revenues,  notabl}^  in  the  distribution  of  school 
and  highway-improvement  funds,^  this  discrimination  being  "made 
possible  and  effective"  by  the  Legislature's  failure  to  reapportion 
itself.  Plaintiffs  conclude  that  election  of  the  State  Legislature  pur- 
suant to  the  apportionment  fixed  by  the  1901  Act  violates  the  Ten- 
nessee Constitution  and  deprives  them  of  due  process  of  law  and  of 
the  equal  protection  of  the  laws  guaranteed  by  the  Fourteenth  Amend- 
ment. Their  prayer  below  was  for  a  declaratory  judgment  striking 
down  the  Act,  an  injunction  restraining  defendants  from  any  acts 
necessary  to  the  holding  of  elections  in  the  districts  prescribed  by 
Tenn  Code  Ann,  1955,  §§  3-101  to  3-109,  until  such  time  as  the 
legislature  is  reapportioned  "according  to  the  Constitution  of  the 
State  of  Tennessee,"  and  an  order  directing  defendants  to  declare  the 
next  primary  and  general  elections  for  members  of  the  Tennessee 
Legislature  on  an  at-large  basis — the  thirty-three  senatorial  candidates 
and  the  ninety-nine  representative  candidates  receiving  the  highest 
number  of  votes  to  be  declared  elected.^ 

Motions  to  dismiss  for  want  of  jurisdiction  of  the  subject  matter 
and  for  failure  to  state  a  claim  were  made  and  granted,  179  F  Supp 
824,  the  District  Court  reiving  upon  this  Court's  series  of  decisions 
beginning  with  Colegrove  v  Green,  328  US  549,  90  L  ed  1432,  66 
S  Ct  1198,  reh  den  329  US  825,  91  L  ed  701,  67  S  Ct  118,  motion 
for  rearg  before  the  full  bench  den  329  US  828,  91  L  ed  703,  67  S  Ct 
199.  The  original  and  intervening  plaintiffs  bring  the  case  here  on 
appeal.  364  US  898,  5  L  ed  2d  193,  81  S  Ct  230.  In  this  Court  they 

'  The  exhibits  do  not  reveal  the  source  of  the  population  figures  which  they  set  forth, 
but  it  appears  that  the  figures  were  taken  from  the  United  States  Census  of 
Population,  1950,  Volume  II,  Part  42  (Tennessee),  Table  41,  at  76-91.  These 
census  figures  represent  the  total  population  over  twenty-one  years  of  age  in 
each  Tennessee  county;  they  do  not  purport  to  enumerate  "qualified  voters"  or 
"qualified  electors,"  the  measure  of  apportionment  prescribed  by  the  Tennessee 
Constitution.  See  note  5,  supra.  To  qualify  to  vote  in  Tennessee,  in  addition 
to  fulfilling  the  age  requirement,  an  individual  must  be  a  citizen  of  the  United 
States,  a  resident  of  the  State  for  twelve  months  and  of  the  county  where  he 
offers  his  vote  for  six  months  next  preceding  the  election,  and  must  not  be  under 
the  disqualification  attaching  to  conviction  for  certain  offenses.  Tenn  Code  Ann, 
1955,  §§  2-201,  2-205.  The  statistics  found  in  the  United  States  Census  of 
Population,  1950,  Volume  II,  Part  42  (Tennessee),  Table  42,  at  92-97,  suggest 
that  the  residence  requirement,  in  particular,  may  be  an  unknown  variable  of 
considerable  significance.  Appellants  do  not  suggest  a  means  by  which  a  court, 
on  the  basis  of  the  federal  census  figures,  can  determine  the  number  of  qualified 
voters  in  the  various  Tennessee   counties.  . 

8  The  "county  aid  funds"  derived  from  a  portion  of  a  state  gasoline  privilege  tax, 
for  example,  are  distributed  among  the  counties  as  follows :  one-half  equally 
among  the  ninetv-five  counties,  one-quarter  on  the  basis  of  area,  one-quarter  on 
the  basis  of  population,  to  be  used  by  county  authorities  in  the  building,  repairing 
and  improving  of  county  roads  and  bridges.  Tenn  Code  Ann,  1955  §  54-403. 
Appellants  urge  that  this  distribution  is  discriminatory. 

» Plaintiffs  also  suggested,  as  an  alternative  to  at-large  elections,  that  the  District 
Court  might  itself  redistrict  the  State.  They  did  not,  however,  expressly  pray 
such  relief. 
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have  altered  their  request  for  relief,  suggesting  a  "step-by-step  ap- 
proach." The  first  step  is  a  remand  to  the  District  Court  with  direc- 
tions to  vacate  the  order  dismissing  the  complaint  and  to  enter  an 
order  retaining  jurisdiction,  providing  "the  necessary  spur  to  legis- 
lative action  .  ..."  If  this  proves  insufficient,  appellants  will  ask  the 
"additional  spur"  of  an  injunction  prohibiting  elections  under  the 
1901  Act,  or  a  declaration  of  the  Act's  unconstitutionality,  or  both. 
Finally,  all  other  means  failing,  the  District  Court  is  invited  by  the 
plaintiffs,  greatly  daring,  to  order  an  election  at  large  or  redistrict 
the  State  itself  or  through  a  master.  The  Solicitor  General  of  the 
United  States,  who  has  filed  a  brief  amicus  and  argued  in  favor  oi 
reversal,  asks  the  Court  on  this  appeal  to  hold  only  that  the  District 
Court  has  "jurisdiction"  and  may  properly  exercise  it  to  entertain 
the  plaintiffs'  claims  on  the  merits.  This  would  leave  to  that  court 
after  remand  the  questions  of  the  challenged  statute 's  constitutionality 
and  of  some  undefined,  unadumbrated  relief  in  the  event  a  constitu- 
tional violation  is  found.  After  an  argument  at  the  last  Term,  the  case 
was  set  down  for  reargument,  366  US  907,  81  S  Ct  1082,  and  heard 
this  Term. 

I. 
In  sustaining  appellants'  claim,  based  on  the  Fourteenth  Amend- 
ment, that  the  District  Court  may  entertain  this  suit,  this  Court  s 
uniform  course  of  decision  over  the  years  are  overruled  or  disregarded. 
Explicitly  it  begins  with  Colegrove  v  Green  (US)  supra,  decided  m 
1946,  but  its  roots  run  deep  in  the  Court's  historic  adjudicatory 
process. 

Colegrove  held  that  a  federal  court  should  not  entertain  an  action 
for  declaratory  and  injunctive  relief  to  adjudicate  the  constitutionality, 
under  the  Equal  Protection  Clause  and  other  federal  constitutional 
and  statutory  provisions,  of  a  state  statute  establishing  the  respective 
districts  for  the  State's  election  of  Representatives  to  the  Congress. 
Two  opinions  were  written  by  the  four  Justices  who  composed  the 
majority  of  the  seven  sitting  members  of  the  Court.  Both  opinions 
joining  in  the  result  in  Colegrove  v  Green  agreed  that  considerations 
were  controlling  which  dictated  denial  of  jurisdiction  though  not  in 
the  strict  sense  of  want  of  pow^r.  While  the  two  opinions  show  a 
divergence  of  view  regarding  some  of  these  considerations,  there  are 
important  points  of  concurrence.  Both  opinions  demonstrate  a  pre- 
dominant concern,  first,  with  avoiding  federal  judicial  involvement  m 
matters  traditionally  left  to  legislative  policymaking;  second,  with 
respect  to  the  difficulty— in  view  of  the  nature  of  the  problems  of 
apportionment  and  its  history  in  this  country— of  drawing  on  or  de- 
vising judicial  standards  for  judgment,  as  opposed  to  legislative  deter- 
minations, of  the  part  which  mere  numerical  equality  among  voters 
should  play  as  a  criterion  for  the  allocation  of  political  power;  and, 
third,  with  problems  of  finding  appropriate  modes  of  relief— partic- 
ularly, the  problem  of  resolving  the  essentially  political  issue  ot  the 
relative  merits  of  at-large  elections  and  elections  held  m  districts  ot 
unequal  population.  •     j  •     +i. 

The  broad  applicability  of  these  considerations— summarized  m  tne 
loose  shorthand  phrase,  "political  question"  in  cases  involving  a  State  s 
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apportionment  of  voting  power  among  its  numerous  localities  has  led 
the  Court,  since  1946,  to  recognize  their  controlling  effect  in  a  variety 
of  situations.  (In  all  these  cases  decision  was  by  a  full  Court.)  The 
"political  question"  principle  as  applied  in  Colegrove  has  found  wide 
application  commensurate  with  its  function  as  "one  of  the  rules  basic 
to  the  federal  system  and  this  Court's  appropriate  place  within  that 
structure."  Rescue  Army  v  Municipal  Court,  331  US  549,  570,  91  L  ed 
1666,  1679,  67  S  Ct  1409.  In  Colegrove  v  Barrett,  330  US  804,  91  L  ed 
1262,  67  S  Ct  973,  litigants  brought  suit  in  a  Federal  District  Court 
challenging  as  offensive  to  the  Equal  Protection  Clause  Illinois'  state 
legislative  apportionment  laws.  They  pointed  to  state  constitutional 
provisions  requiring  decennial  reapportionment  and  allocation  of  seats 
in  proportion  to  population,  alleged  a  failure  to  reapportion  for  more 
than  forty-five  years — during  which  time  extensive  population  shifts 
had  rendered  the  legislative  districts  grossly  unequal — and  sought  de- 
claratory and  injunctive  relief  with  respect  to  all  elections  to  be  held 
thereafter.  After  the  complaint  was  dismissed  by  the  District  Court, 
this  court  dismissed  an  appeal  for  want  of  a  substantial  federal  ques- 
tion. A  similar  District  Court  decision  was  affirmed  here  in  Radford  v 
Gary,  352  US  991,  1  L  ed  2d  540,  77  S  Ct  559.  And  cf.  Remmey  v 
Smith,  342  US  916,  96  L  ed  685,  72  S  Ct  368.  In  Tedesco  v  Board  of 
Supervisors  of  Elections,  339  US  940,  94  L  ed  1357,  70  S  Ct  797,  the 
Court  declined  to  hear,  for  want  of  a  substantial  federal  question,  the 
claim  that  the  division  of  a  municipality  into  voting  districts  of  unequal 
population  for  the  selection  for  couucilmen  fell  afoul  of  the  Fourteenth 
Amendment,  and  in  Cox  v  Peters,  342  US  936,  96  L  ed  697,  72  S  Ct 
559,  reh  den  343  US  921,  96  L  ed  1334,  72  S  Ct  675,  it  found  no  sub- 
stantial federal  question  raised  by  a  state  court's  dismissal  of  a  claim 
for  damages  for  "devaluation"  of  plaintiff's  vote  by  application  of 
Georgia's  county-unit  system  in  a  primary  election  for  the  Democratic 
gubernatorial  candidate.  The  same  Georgia  system  was  subsequently 
attacked  in  a  complaint  for  declaratory  judgm^ent  and  an  injunction; 
the  federal  district  judge  declined  to  take  the  requisite  steps  for  the 
convening  of  a  statutory  three-judge  court;  and  this  Court,  in  Hart- 
field  V  Sloan,  357  US  916,  2  L  ed  2d  1363,  78  S  Ct  1363,  denied  a  motion 
for  leave  to  file  a  petition  for  a  writ  of  mandamus  to  compel  the  district 
judge  to  act.  In  MacDougall  v  Green,  335  US  281,  283,  93  L  ed  3,  7, 
69  S  Ct  1,  the  Court  noted  that  "To  assume  that  political  power  is  a 
function  exclusively  of  numbers  is  to  disregard  the  practicalities  of 
government,"  and,  citing  the  Colegrove  cases,  declined  to  find  in  "such 
broad  constitutional  concepts  as  due  process  and  equal  protection  of 
the  laws,"  id.  335  US  at  284,  a  warrant  for  federal  judicial  invalida- 
tion of  an  Illinois  statute  requiring  as  a  condition  for  the  formation  of 
a  new  political  party  the  securing  of  at  least  two  hundred  signatures 
from  each  of  fifty  counties.  And  in  South  v  Peters,  339  US  276,  94  L  ed 
834,  70  S  Ct  641,  another  suit  attacking  Georgia's  county-unit  law,  it 
affirmed  a  District  Court  dismissal,  saying: 

"Federal  courts  consistently  refuse  to  exercise  their  equity  powers  in 
cases  posing  political  issues  arising  from  a  state's  geographical  distri- 
bution of  electoral  strength  among  its  political  subdivisions."  Id.  339 
US  at  277. 
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Of  course  it  is  important  to  recognize  particular,  relevant  diversities 
among  comprehensively  similar  situations.  Appellants  seek  to  distin- 
guish several  of  this  Court's  prior  decisions  on  one  or  another  ground 
— Colegrove  v  Green  on  the  ground  that  congressional,  not  state  legis- 
lative, apportionment  was  involved;  Remmey  v  Smith  on  the  ground 
that  state  judicial  remedies  had  not  been  tried ;  Radford  v  Gary  on  the 
ground  that  Oklahoma  has  the  initiative,  whereas  Tennessee  does  not. 
It  would  only  darken  counsel  to  discuss  the  relevance  and  significance 
of  each  of  these  assertedly  distinguishing  factors  here  and  in  the  con- 
text of  this  entire  line  of  cases.  Suffice  it  that  they  do  not  serve  to  dis- 
tinguish Colegrove  v  Barrett,  330  US  804,  91  L  ed  1262,  67  S  Ct  973, 
supra,  which  is  on  all  fours  with  the  present  case,  or  to  distinguish 
Kidd  V  McCanless,  352  US  920,  1  L  ed  2d  157,  77  S  Ct  223,  in  which 
the  full  Court  without  dissent,  only  five  years  ago,  dismissed  on  author- 
ity of  Colegrove  v  Green  and  Anderson  v  Jordan,  343  US  912,  96  L  ed 
1328,  72  S  Ct  648,  and  appeal  from  the  Supreme  Court  of  Tennessee 
in  which  a  precisely  similar  attack  was  made  upon  the  very  statute  now 
challenged.  If  the  weight  and  momentum  of  an  unvarying  course  of 
carefully  considered  decisions  are  to  be  respected,  appellants'  claims  are 
foreclosed  not  only  by  precedents  governing  the  exact  facts  of  the  pres- 
ent case  but  are  themselves  supported  by  authority  the  more  persuasive 
in  that  it  gives  effect  to  the  Colegrove  principle  in  distinctly  varying 
circumstances  in  which  state  arrangements  allocating  relative  degrees  of 
political  influence  among  geographic  groups  of  voters  were  challenged 
under  the  Fourteenth  Amendment. 

II. 

The  Colegrove  doctrine,  in  the  form  in  which  repeated  decisions 
have  settled  it,  was  not  an  innovation.  It  represents  long  judicial 
thought  and  experience.  From  its  earliest  opinions  this  Court  has  con- 
sistently recongized  a  class  of  controversies  which  do  not  lend  them- 
selves to  judicial  standards  and  judicial  remedies.  To  classify  the  var- 
ious instances  as  ' '  political  questions ' '  is  rather  a  form  of  stating  this 
conclusion  than  revealing  of  analysis.^^  Some  of  the  cases  so  labelled 
have  no  relevance  here.  But  from  others  emerge  unifying  considerations 
that  are  compelling. 

1.  The  cases  concerning  war  or  foreign  affairs,  for  example,  are  usu- 
ally explained  by  the  necessity  of  the  country's  speaking  with  one  voice 
in  such  matters.  "While  this  concern  alone  undoubtedly  accounts  for 
many  of  the  decisions,^^  others  do  not  fit  the  pattern.  It  would  hardly 
embarrass  the  conduct  of  war  were  this  Court  to  determine,  in  connec- 

10  See  Bickel.  Foreword:  The  Passive  Virtues,  75  Harv  L  Rev.   40,   45   et  seq.    (1961). 

"See  e.  g.,  United  States  v  Palmer  (US)  3  Wlieat  610,  634,  635,  4  L  ed  471,  478; 
Tlie  Divina  Pastora  (US)  4  Wiieat  52,  4  L  ed  512;  Williams  v  Suffolk  Ins.  Co. 
(US)  13  Pet  415,  10  L  ed  226;  Kennett  v  Chambers  (US)  14  How  38,  14  L  ed 
316;  Doe  ex  dem.  Clark  v  Braden  (US)  16  How  635,  14  L  ed  1090;  Jones  v 
United  States,  137  US  202,  34  L,  ed  691,  11  S  Ct  80  ;  Terlinden  v  Ames,  184  US 
270,  46  L  ed  534,  22  S  Ct  484  ;  Charlton  v  Kelly,  229  US  447,  57  L,  ed  1274  33 
S  Ct  925  46  LRA  NS  397  ;  Oetjen  v  Central  Leather  Co.  246  US  297,  62  L  ed  726, 
38  S  Ct  309  ;  Ex  parte  Peru,  318  US  578,  87  L  ed  1014,  63  S  Ct  793  ;  Clark  v  Allen, 
331  US  503,  91  L  ed  1633,  67  S  Ct  1431,  170  ALR  953.  Compare  Foster  v  Neilson 
(US)  2  Pet  253,  7  L  ed  415,  with  United  States  v  Arredondo  (US)  6  Pet  691,  8 
L  ed  547.  Of  course,  judgment  concerning  the  "political"  nature  of  even  a 
controversy  affecting  the  nation's  foreign  affairs  is  not  a  simple  mechanical 
matter  and  certain  of  the  Court's  decisions  have  accorded  scant  weight  to  the 
consideration  of  unity  of  action  in  the  conduct  of  external  relations.  Compare 
Vermilya-Brown  Co.  v  Connell,  335  US  377,  93  L  ed  76,  69  S  Ct  140,  with  United 
States  v  Pink,  315  US  203,  86  L  ed  796,  62   S  Ct  552. 
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tion  with  private  transactions  between  litiorants,  the  date  upon  which 
war  is  to  be  deemed  terminated.  But  the  Court  has  refused  to  do  so. 
See,  e.  g.,  The  Protector  (US)  (Freeborn  v  The  Protector)  12  Wall 
700,  20  L  ed  463;  Brown  v  Hiatts  (US)  15  Wall  177,  21  L  ed  128; 
Adger  V  Alston  (US)  15  Wall  555,  21  L  ed  234;  Williams  v  Bruffy,  96 
US  176,  192,  193,  24  L  ed  716,  720.  It  does  not  suffice  to  explain  such 
cases  as  Ludecke  v  Watkins,  335  US  160,  92  L  ed  1881,  68  S  Ct  1429— 
deferring  to  political  determination  the  question  of  the  duration  of  war 
for  purposes  of  the  Presidential  power  to  deport  alien  enemies— that 
judicial  intrusion  would  seriously  impede  the  President's  power  effec- 
tively to  protect  the  country's  interests  in  time  of  war.  Of  course,  this 
is  true ;  but  the  precise  issue  presented  is  the  duration  of  the  time  of 
war  which  demands  the  power.  Cf.  Martin  v  Mott  (US)  12  Wheat  19, 
6  L  ed  537 ;  Lamar  v  Browne,  92  US  187,  193,  23  L  ed  650,  652 ;  Hamil- 
ton V  Kentucky  Distilleries  &  Warehouse  Co.  251  US  146,  64  L  ed  194, 
40  S  Ct  106;  kahn  v  Anderson,  255  US  1,  65  L  ed  469,  41  S  Ct  224. 
And  even  for  the  purpose  of  determining  the  extent  of  congressional 
regulatory  power  over  the  tribes  and  dependent  communities  of  Indians, 
it  is  ordinarily  for  Congress,  not  the  Court,  to  determine  whether  or 
not  a  particular  Indian  group  retains  the  characteristics  constitution- 
allv  requisite  to  confer  the  power. ^^  E.  g..  United  States  v  Holliday 
(US)  3  Wall  407,  18  L  ed  182;  Tiger  v  Western  Invest.  Co.  221  US 
286,  55  L  ed  738,  31  S  Ct  578 ;  United  States  v  Sandoval,  231  US  28, 
58  L  ed  107,  34  S  Ct  1.  A  controlling  factor  in  such  cases  is  that,  deci- 
sion respecting  these  kinds  of  complex  matters  of  policy  being  tradi- 
tionally committed  not  to  courts  but  to  the  political  agencies  of  govern- 
ment for  determination  by  criteria  of  political  expediency,  there  exists 
no  standard  ascertainable  by  settled  judicial  experience  or  process  by 
reference  to  which  a  political  decision  affecting  the  question  at  issue 
between  the  parties  can  be  judged.  Where  the  question  arises  in  the 
course  of  a  litigation  involving  primarily  the  adjudication  of  other 
issues  between  the  litigants,  the  Court  accepts  as  a  basis  for  adjudica- 
tion the  political  departments'  decision  of  it.  But  where  its  determina- 
tion is  the  sole  function  to  be  served  by  the  exercise  of  the  judicial 
power,  the  Court  will  not  entertain  the  action.  See  Chicago  &  S.  Air 
Lines,  Inc.  v  Waterman  S.  S.  Corp.  333  US  103,  92  L  ed  568,  68  S  Ct 
431.  The  dominant  consideration  is  ''the  lack  of  satisfactory  criteria 
for  a  judicial  determination.  ..."  Mr.  Chief  Justice  Hughes,  for  the 
Court,  in  Coleman  v  Miller,  307  US  433,  454,  455,  83  L  ed  1385,  1396, 
1397,  59  S  Ct  972,  122  ALR  695.  Compare  United  States  v  Rogers  (US) 
4  How  567,  572,  11  L  ed  1105,  1107,  with  Worcester  v  George  (US)  6 
Pet  515,  8  L  ed  483.13 

This  may  be,  like  so  many  questions  of  law,  a  matter  of  degree.  Ques- 
tions have  arisen  under  the  Constitution  to  which  adjudication  gives 
answer  although  the  criteria  for  decision  are  less  than  unwavering 

12  Obviously,  this  is  the  equivalent  of  saying-  that  the  characteristics  are  not  "consti- 
tutionally requisite"  in  a  judicially  enforceable  sense.  The  recognition  of  their 
necessity  as  a  condition  of  legislation  is  left,  as  is  observance  of  certain  other 
constitutional  commands,  to  the  conscience  of  the  non-judicial  organs.  Cf.  Ken- 
tucky V  Dennison    (US)    24  How  66,  16  L  ed  717.  „„,„„,,      ^ 

isAlso  compare  the  Colemand  Case  and  United  States  v  Sprague,  282  US  716,  75  L  ed 
640,  51  S  Ct  220,  71  ALR  1381,  with  Hawke  v  Smith  (No.  1),  253  US  221,  64 
L  ed  871,  40  S  Ct  495,  10  ALR  1504.  See  the  National  Prohibition  Cases  (Rhode 
Island  v  Palmer)  253  US  350,  64  L  ed  946,  40  S  Ct  486,  588  ;  and  consider  the 
Court's  treatment  of  the  several  contentions  in  Leser  v  Garnett,  258  US  130,  6b 
L.  ed  505,   42  S  Ct  217. 


112  COMMITTEE  ON  ELECTIONS  AND  REAPPORTIONMENT 

bright  lines.  Often  in  these  cases  illumination  was  found  in  the  federal 
structures  established  by,  or  the  underlying  presuppositions  of,  the 
Constitution.  With  respect  to  such  questions,  the  Court  has  recognized 
that,  concerning  a  particular  power  of  Congress  put  in  issue,  "... 
effective  restraints  on  its  exercise  must  proceed  from  political  rather 
than  judicial  processes."  Wickard  v  Filburn,  317  US  11,  120,  87  L  ed 
122,  132,  63  S  Ct  82.  It  is  also  true  that  even  regarding  the  duration 
of  war  and  the  status  of  Indian  tribes,  referred  to  above  as  subjects 
ordinarily  committed  exclusively  to  the  nonjudicial  branches,  the  Court 
has  suggested  that  some  limitations  exist  upon  the  range  within  which 
the  decisions  of  those  branches  will  be  permitted  to  go  unreviewed.  See 
United  States  v  Sandoval,  supra  (231  US  at  46)  ;  cf.  Chastleton  Corp. 
V  Sinclair,  264  US  543,  68  L  ed  841,  44  S  Ct  405.  But  this  is  merely  to 
acknowledge  that  particular  circumstances  may  differ  so  greatly  in 
degree  as  to  differ  thereby  in  kind,  and  that,  although  within  a  certain 
range  of  cases  on  a  continuum,  no  standard  of  distinction  can  be  found 
to  tell  between  them,  other  cases  will  fall  above  or  below  the  range.  The 
doctrine  of  political  questions,  like  any  other,  is  not  to  be  applied  be- 
yond the  limits  of  its  own  logic,  with  all  the  quiddities  and  abstract 
disharmonies  it  may  manifest.  See  the  disposition  of  contentions  based 
on  logically  distorting  views  of  Colegrove  v  Green  and  Hunter  v  Pitts- 
burgh, 207  US  161,  52  L  ed  151,  28  S  Ct  40,  in  Gomillion  v  Lightfoot, 
364  US. 339,  5  L  ed  2d  110,  81  S  Ct  125. 

2.  The  Court  has  been  particularly  unwilling  to  intervene  in  matters 
concerning  the  structure  and  organization  of  the  political  institutions 
of  the  States.  The  abstention  from  judicial  entry  into  such  areas  has 
been  greater  even  than  that  which  marks  the  Court's  ordinary  approach 
to  issues  of  state  power  challenged  under  broad  federal  guarantees. 
''We  should  be  very  reluctant  to  decide  that  we  had  jurisdiction  in 
such  case,  and  thus  in  an  action  of  this  nature  to  supervise  and  review 
the  political  administration  of  a  state  government  by  its  own  officials 
and  through  its  own  courts.  The  jurisdiction  of  this  court  would  only 
exist  in  case  there  had  been  .  .  .  such  a  plain  and  substantial  departure 
from  the  fundamental  principles  upon  which  our  government  is  based 
that  it  could  with  truth  and  propriety  be  said  that  if  the  judgment  were 
suffered  to  remain,  the  party  aggrieved  would  be  deprived  of  his  life, 
liberty  or  property  in  violation  of  the  provisions  of  the  Federal  Con- 
stitution." Wilson  V  North  Carolina,  169  US  586,  596,  42  L  ed  865,  871, 
18  S  Ct  435.  See  Taylor  v  Beckham,  No.  1),  178  US  548,  44  L  ed  1187, 
20  S  Ct  890,  1009 ;  Walton  v  House  of  Representatives,  265  US  487,  68 
L  ed  1115,  44  S  Ct  628 ;  Snowden  v  Hughes,  321  US  1,  88  L  ed  497,  64 
S  Ct  397.  Cf.  Re  Sawyer,  124  US  200,  220,  221,  31  L  ed  402,  409,  8  S  Ct 
482. 

Where,  however,  state  law  has  made  particular  federal  questions 
determinative  of  relations  within  the  structure  of  state  government, 
not  in  challenge  of  it,  the  Court  has  resolved  such  narrow,  legally  de- 
fined questions  in  proper  proceedings.  See  Boyd  v  Nebraska,  143  US 
135,  36  L  ed  103,  12  S  Ct  375.  In  such  instances  there  is  no  conflict 
between  state  policy  and  the  exercise  of  federal  judicial  power.  This 
distinction  explains  the  decisions  in  Smiley  v  Holm,  285  US  355,  76  L 
ed  795,  52  S  Ct  397 ;  Koenig  v  Flynn,  285  US  375,  76  L  ed  805,  52  S  Ct 
403 ;  and  Carroll  v  Becker,  285  US  380,  76  L  ed  807,  52  S  Ct  402,  in 
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which  the  Court  released  state  constitutional  provisions  prescribing  lo- 
cal lawmakinj;  procedures  from  misconceived  restriction  of  superior 
federal  requirements.  Adjudication  of  the  federal  claim  involved  m 
those  cases  was  not  one  demanding  the  accommodation  of  conflicting 
interests  for  which  no  readily  accessible  judicial  standards  could  be 
found.  See  McPherson  v  Blacker,  146  US  1,  36  L  ed  869,  13  S  Ct  3,  m 
which,  in  a  case  coming  here  on  writ  of  error  from  the  judgment  of  a 
state  court  which  had  entertained  it  on  the  merits,  the  Court  treated  as 
justiciable  the  claim  that  a  State  could  not  constitutionally  select  its 
presidential  electors  bv  districts,  but  held  that  Art  2  §  1,  cl  2,  of  the 
Constitution  left  the  mode  of  choosing  electors  in  the  absolute  discre- 
tion of  the  States.  Cf.  Pope  v  Williams,  193  US  621,  48  L  ed  817  24 
S  Ct  573 ;  Breedlove  v  Suttles,  302  US  277,  82  L  ed  252,  58  S  Ct  205. 
To  read  with  literalness  the  abstracted  jurisdictional  discussion  in  the 
McPherson  opinion  reveals  the  danger  of  conceptions  of  "justicia- 
bility" derived  from  talk  and  not  from  the  effective  decision  m  a  case 
In  probino-  beneath  the  surface  of  cases  in  which  the  Court  has  declined 
to  interfere  with  the  actions  of  political  organs  of  government,  of  deci- 
sive significance  is  whether  in  each  situation  the  ultimate  decision  has 
been  to  intervene  or  not  to  intervene.  Compare  the  reliance  m  South  v 
Peters,  339  US  276,  94  L  ed  834,  70  S  Ct  641,  on  MacDougall  v  Green, 
335  US  281,  93  L  ed  3,  69  S  Ct  1,  and  the  "jurisdictional  form  of  the 
opinion  in  Wilson  v  North  Carolina,  169  US  586,  596,  42  L  ed  865,  871, 
18  S  Ct  435,  supra. 

3.  The  cases  involving  Negro  disfranchisement  are  no  exception  to 
the  principle  of  avoiding  federal  judicial  intervention  into  matters  of 
state  government  in  the  absence  of  an  explicit  and  clear  constitutional 
imperative.  For  here  the  controlling  command  of  Supreme  Law  is  plain 
and  unequivocal.  An  end  of  discrimination  against  the  Negro  was  the 
compelling  motive  of  the  Civil  War  Amendments.  The  Fifteenth  ex- 
presses this  in  terms,  and  it  is  no  less  true  of  the  Equal  Protection 
Clause  of  the  Fourteenth.  Slaughter-House  Cases  (US)  16  AVall  36, 
67-72,  21  L  ed  394,  405-407 ;  Strauder  v  West  Virginia,  100  US  303, 
306,  307,  25  L  ed  664,  665 ;  Nixon  v  Herndon,  273  US  536,  541,  71  Led 
759,  761,  47  S  Ct  446.  Thus  the  Court,  in  cases  involving  discrimination 
against  the  Negro's  right  to  vote,  has  recognized  not  only  the  action  at 
law  for  damages,^*  but,  in  appropriate  circumstances,  the  extraordinary 
remedy  of  declaratory  or  injunctive  relief.^^  Schnell  v  Davis,  336  Ub 
933,  93  L  ed  1093,  69  S  Ct  749 ;  Terry  v  Adams,  345  US  461,  97  L  ed 
1152,  73  S  Ct  809. i'^  Injunctions  in  these  cases,  it  should  be  noted,  would 

"  B.  g.,  Myers  v  Anderson,  23  8  US  368,  59  L  edl349,  35  S  Ct  932  ;  Nixon  v  Condon, 
286  US  73,  76  L  ed  984,  52  S  Ct  484  SB  ALR  4_58  ;  Lane  v  Wilson,  30  .US  26|,  8. 
L  ed  1281,  59  S  Ct  872;  Smith  v  Allwright,  321  US  649,  88  L  ed  9M,  b4  b  <^^ 
757  151  ALR  1110.  The  action  for  damages  for  miproperly  rejecting  an  elector  s 
vote  had  been  given  by  the  English  law  ^i'^^?  th%time  of  Ashby  v  J^hate^^^^^^ 
Brown's  Cases  in  Parliament  62  ;  2  Ld  Raym  938;  3  Ld  ^aym  320  a  case  wmcn 
in  its  own  day  precipitated  an  intra-parliamentary  war  of  jna^oj^/i^i^^^e-^l" 
See  6  Hansard,  Parliamentary  History  of  England  (1810>-  225-324,  317b  4 „b. 
prior  to  the  racial  discrimination  cases,  this  Court  had  recognized  the  action, 
by  implication,  in  dictum  in  Swafford  v  Templeton  185  US  487,  46  Led  1005, 
22  S  Ct  783,  and  Wiley  v  Sinkler,  179  US  58,  45  L  ed  84,  21  S  Ct  1/,  both  lespect 
ing  federal  elections.  ^„-,i-,noio<^<.ioc: 

15  Cf.  Gomillion  v  Lightfoot,  364  US  339,  5  L  ed  2d  110,  81  S  Ct  1^5  certain 

i«By  statute  an  action  for  preventive  relief  is  now  given  the  United  States  m  c^rtam 
voting  cases.  71  Stat  637,  42  USC  §1971(c)  amending  RS§ 2004  See  Um^^^^ 
State!  v  Raines,  362  US  17,  4  L  ed  524,  80  S  Ct  519  ;  Lnited  States  v  Thomas, 
362  US  58,  4  L  ed  2d  535,  80  S  Ct  612. 
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not  have  restrained  state-wide  general  elections.  Compare  Giles  v  Har- 
ris, 189  US  475,  47  L  ed  909,  23  S  Ct  639. 

4.  The  Court  has  refused  to  exercise  its  jurisdiction  to  pass  on  "ab- 
stract questions  of  political  power  of  sovereignty,  of  government." 
Massachusetts  v  Mellon,  262  US  447,  485,  67  L  ed  1078,  1084,  43  S  Ct 
597.  See  Texas  v  Interstate  Commerce  Com.  258  US  158,  162,  66  L  ed 
531,  537,  42  S  Ct  261 ;  New  Jersey  v  Sargent,  269  US  328,  337,  70  L  ed 
289,  293,  46  S  Ct  122.  The  "political  question"  doctrine,  in  this  aspect, 
reflects  the  policies  underlying  the  requirement  of  "standing":  that 
the  litigant  who  would  challenge  official  action  must  claim  infringement 
of  an  interest  particular  and  personal  to  himself,  as  distinguished  from 
a  cause  of  dissatisfaction  with  the  general  frame  and  functioning  of 
government — a  complaint  that  the  political  institutions  are  awry.  See 
Stearns  v  Wood,  236  US  75,  59  L  ed  475,  35  S  Ct  229;  Fairchild  v 
Hughes,  258  US  126,  66  L  ed  499,  42  S  Ct  274 ;  United  Public  Workers 
V  Mitchell,  330  US  75,  89-91,  91  L  ed  754,  766-768,  67  S  Ct  556.  What 
renders  cases  of  this  kind  non-justiciable  is  not  necessarily  the  nature 
of  the  parties  to  them,  for  the  Court  has  resolved  other  issues  between 
similar  parties ;  ^"^  nor  is  it  the  nature  of  the  legal  questions  involved, 
for  the  same  type  of  question  has  been  adjudicated  when  presented  in 
other  forms  of  controversy.^^  The  crux  of  the  matter  is  that  courts  are 
not  fit  instruments  of  decision  where  what  is  essentially  at  stake  is  the 
composition  of  those  large  contests  of  policy  traditionally  fought  out  in 
non- judicial  forums,  by  which  governments  and  the  actions  of  govern- 
ments are  made  and  unmade.  See  Texas  v  White  (US)  7  Wall  700,  19 
L  ed  227;  White  v  Hart  (US)  13  Wall  646,  20  L  ed  685;  Phillips  v 
Payne,  92  US  130,  23  L  ed  649;  Marsh  v  Burroughs  (CC  Ga)  1  Woods 
463,  471,  472,  F  Cas  No.  9112  (Bradley,  Circuit  Justice)  ;  cf.  Wilson  v 
Shaw,  204  US  24,  51  L  ed  351,  27  S  Ct  233 ;  but  see  Coyle  v  Smith,  221 
US  559,  55  L  ed  853,  31  S  Ct  688.  Thus,  where  the  Cherokee  Nation 
sought  by  an  original  motion  to  restrain  the  State  of  Georgia  from  the 
enforcement  of  laws  which  assimilated  Cherokee  territory  to  the  State 's 
counties,  abrogated  Cherokee  law,  and  abolished  Cherokee  government, 
the  Court  held  that  such  a  claim  was  not  judicially  cognizable.  Cherokee 
Nation  v  Georgia  (US)  5  Pet  1,  8  L  ed  25.^^  And  in  Georgia  v  Stanton 
(US)  6  Wall  50,  18  L  ed  721,  the  Court  dismissed  for  want  of  jurisdic- 
tion a  bill  by  the  State  of  Georgia  seeking  to  enjoin  enforcement  of  the 
Reconstruction  Acts  on  the  ground  that  the  command  by  military  dis- 
tricts which  they  established  extinguished  existing  state  government 
and  replaced  it  with  a  form  of  government  unauthorized  by  the  Con- 
stitution.-*^ 


"Compare  Rhode  Island  v  Massachusetts  (US)  12  Pet  657,  9  L  ed  1233,  and  cases 
following,  with  Georgia  v  Stanton    (US)    6  Wall  50,   18  L,  ed  721. 

i«  Compare  Worcester  v  Georgia  (US)  6  Pet  515,  8  L,  ed  483,  with  Cherokee  Nation 
V  Georgia  (US)  5  Pet  1,  20,  28  [8  L  ed  25,  32,  34]  (Mr.  Justice  Johnson,  con- 
curring),  51   and   75    (Mr.   Justice  Thompson,   dissenting). 

'*  This  was  an  alternative  ground  of  Chief  Justice  Marshall's  opinion  for  the  Court. 
Id.,  5  Pet  at  20.  The  question  which  Marshall  reserved  as  "unnecessary  to  decide," 
ibid.,  was  not  the  justiciability  of  the  bill  in  this  aspect,  but  the  "more  doubtful" 
question  whether  that  "part  of  the  bill  which  respects  the  land  occupied  by  the 
Indians,  and  prays  the  aid  of  the  court  to  protect  their  possession,"  might  be 
entertained.  Ibid.  Mr.  Justice  Jolinson,  concurring,  found  the  controversy  non- 
justiciable and  would  have  put  the  ruling  solely  on  this  ground,  id.,  5  Pet  at  28, 
and  Mr.  Justice  Thompson,  in  dissent,  agreed  that  much  of  the  matter  in  the  bill 
was  not  fit  for  judicial  determination.  Id.  5  Pet  at  51,  75. 

20  Cf.  Mississippi  v  Johnson  (US)  4  Wall  475,  18  L  ed  437. 
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"That  these  matters,  both  as  stated  in  the  body  of  the  bill,  and,  in 
the  prayers  for  relief,  call  for  the  judgment  of  the  court  upon  political 
questions,  and,  upon  rights,  not  of  persons  or  property,  but  of  a  politi- 
cal character,  will  hardly  be  denied.  For  the  rights  for  the  protection 
of  which  our  authority  is  invoked,  are  the  rights  of  sovereignty,  of 
political  jurisdiction,  of  government,  of  corporate  existence  as  a  State, 
with  all  its  constitutional  powers  and  privileges.  No  case  of  private 
rights  or  private  property  infringed,  or  in  danger  of  actual  or  threat- 
ened infringement,  is  presented  by  the  bill,  in  a  judicial  form,  for  the 
judgment  of  the  court."  Id.  6  Wall  at  11?^ 

5.  The  influence  of  these  converging  considerations — the  caution  not 
to  undertake  decision  where  standards  meet  for  judicial  judgment  are 
lacking,  the  reluctance  to  interfere  with  matters  of  state  government  in 
the  absence  of  an  unquestionable  and  effectively  enforceable  mandate, 
the  unwillingness  to  make  courts  arbiters  of  the  broad  issues  of  polit- 
ical organization  historically  committed  to  other  institutions  and  for 
whose  adjustment  the  judicial  process  is  ill-adapted — has  been  decisive 
of  the  settled  line  of  cases,  reaching  back  more  than  a  century,  which 
holds  that  Art  4  §  4,  of  the  Constitution,  guaranteeing  to  the  States 
"a  Republican  Form  of  Government, "  ^2  is  not  enforceable  through 
the  courts  E.  g.,  O'Neill  v  Leamer,  239  US  244,  60  L  ed  249,  36  S  Ct 
54  •  Mountain  Timber  Co.  v  Washington,  243  US  219,  61  L  ed  685,  37 
S  Ct  260  13  NCCA  927,  Ann  Cas  1917D  642;  Cochran  v  Louisiana 
State  Board  of  Education,  281  US  370,  74  L  ed  913,  50  S  Ct  335 ;  High- 
land Farms  Dairy,  Inc.  v  Agnew,  300  US  608,  81  L  ed  835,  57  S  Ct 
549  23  Claims  resting  on  this  specific  guarantee  of  the  Constitution  have 
been  held  nonjusticiable  which  challenged  state  distribution  of  powers 

a  Considerations  similar  to  those  which  determined  the  Cherokee  Nation  Case  and 
Oeorfffa  V  Stanton  no  doubt  explain  the  celebrated  decision  m  Nabob  of  the 
Ca?nlttc  V  East  India  Company,  1  Vesey  Jr.  *371  ;  2  Vesey  Jr.  *56,  rather  than 
anv  attribution  of  a  portion  of  British  sovereignty,  in  respect  of  Indian  affairs, 
to  the  company.  The  reluctance  of  the  English  Judges  to  involve  themselves  m 
contents  oT  factional  political  power  is  of  ancient  standing.  In  The  Duke  of  York  s 
Sm  to  the  Crown,  5  Rotuli  Pari  375,  printed  in  V^'ambaugh  Cases  on  Consti- 
tutional La^^C  191 5  .1,  the  role  which  the  Judges  were  asked  to  play  appears 
to  have  been  rather  that  of  advocates  than  of  judges  but  the  answer  which  they 
returned  to  the  Lords  relied  on  reasons   equally  applicable  to   either  role. 

22  "The  United  States  shall  guarantee  to  every  State  in  this  Union  a  Repubhcan  Form 
of  Gmernment,  and  shill  protect  each  of  them  against  Invasion  ;  and  on  Appli- 
cation of  the  Legislature,  or  of  the  Executive    (when  the  Legislature  cannot  be 

^Cf^'t^e'cSs  hSng'lhat'Se  ™rTeenth  Amendment  imposes  no  such  restriction 
upon  the  form  of  a  State's  governmental  organization  as  will,  permit  persons 
affected  by  government  action  to  complain  that  in  its  organization  P^nciples  of 
t?;|ation^f  powers  ha^^^^^^^^  US  "i^l,  '^"^ll  'U  S%?\.t\ 

Houck  V  litti  Ri^er  Drahiage  T>tk   239   US  254,   60   L  ed  266,   36   S.Ct   58    The 
S.r^rconsistent  refusal  o^^  to  find  that  the  federal  Constitution  restricts 

ltl?l  power  to  design  the  structure  of  state  political  institutions  is  reflected  m 
the  cases  rejecting  claims  arising  out  of  the  States'  creation  alteration,  or 
deltructton  of  locll  subdivisions  or  their  powers,  insofar  as  these  clamis  are 
mfde  by  the  subdivisions  themselves,  see  Laramie  County  v  Albany  County,  92 
US  307,  23  L  ed  552  ;  Pawhuska  v  Pawhuska  Oil  &  Gas  Co.  2o0  US  -^^  6  ^  gf 
1054,  39  S  Ct  526  ;  Trenton  v  New  Jersey^  262  US  182,  6,  L  ed  9 o  ^  4o  S  Ct  534 
29  ALR  1471;  Risty  v  Chicago,  R.  L  &  P.  R.  Co.  2<0  US  3^b,  f'^'  "I'i'  '^^  ?" 
641  650  651  46  S  Ct  236;  W'illiams  v  Baltimore,  289  US  36,  77  L  ed  101-^.  •;■- 
S  Ct  431  or'by  the  whol4  body  of  their  residents  who  share  only  a  general 
undifferentiated  interest  in  their  preservation.  See  hunter  v  Pittsburgh  207  US 
ifii  f;9  T  Art  T^l  28  S  Ct  40  The  policy  is  also  given  effect  by  the  denial  oi 
"standini'"  to  persons  feeking  to  challenge  state  action  as  infringing  the  interest 
of  some  lenarate  unit  within  the  State's  administrative  structure— a  denial  ^^hlch 
?recrd'elThTa%krament  by  federal  courts  of  what  are  only   I'^P.-^'tes  over  the 

E?^U%"°lT8"T8  L  irr2rif  S  ^Ct^TlTBTaUr^C^o^un?/'c1;uf  t  f^Jy^S^ 
iS     Si  S'5'2^^I^5^',°2ls  Ct^275;'Marsh^^^^  ed  206, 

34  S  Ct  92  ;  Stewart  v  Kansas  City,  239  US  14,  60  L  ed  120,  3b  b  Ct  lb. 
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between  the  legislative  and  judicial  branches,  Ohio  ex  rel.  Bryant  v 
Akron  Metropolitan  Park  Dist.  281  US  74,  74  L  ed  710,  50  S  Ct  228,  66 
ALR  1460,  state  delegation  of  power  to  municipalities,  Kiernan  v  Port- 
land, 223  US  151,  56  L  ed  386,  32  S  Ct  231,  state  adoption  of  the  refer- 
endum as  a  legislative  institution,  Ohio  ex  rel.  Davis  v  Hildebrandt,  241 
US  565,  569,  60  L  ed  1172,  1177,  36  S  Ct  708,  and  state  restriction  upon 
the  power  of  state  constitutional  amendment,  Marshall  v  Dye,  231  US 
250,  256,  257,  58  L  ed  206-208,  34  S  Ct  92.  The  subject  was  fully  con- 
sidered in  Pacific  States  Tel.  &  Tel.  Co.  v  Oregon,  223  US  118,  56  L  ed 
377,  32  S  Ct  224,  in  which  the  Court  dismissed  for  want  of  jurisdiction 
a  writ  of  error  attacking  a  state  license  tax  statute  enacted  by  the 
initiative,  on  the  claim  that  this  mode  of  legislation  was  inconsistent 
with  a  Republican  Form  of  Government  and  violated  the  Equal  Pro- 
tection Clause  and  other  federal  guarantees.  After  noting  "...  the 
ruinous  destruction  of  legislative  authority  in  matters  purely  political 
which  would  necessarily  be  occasioned  by  giving  sanction  to  the  doc- 
trine which  underlies  and  would  be  necessarily  involved  in  sustaining 
the  propositions  contended  for, "^'^  the  Court  said: 

''.  .  .  [The]  essentially  political  nature  [of  this  claim]  is  at  once 
made  manifest  by  understanding  that  the  assault  which  the  conten- 
tion here  advanced  makes  it  [sic]  not  on  the  tax  as  a  tax,  but  on  the 
State  as  a  State.  It  is  addressed  to  the  framework  and  political  char- 
acter of  the  government  by  which  the  statute  levying  the  tax  was 
passed.  It  is  the  government,  the  political  entity,  which  (reducing  the 
case  to  its  essence)  is  called  to  the  bar  of  this  court,  not  for  the  purpose 
of  testing  judicially  some  exercise  of  power  assailed,  on  the  ground  that 
its  exertion  has  injuriously  affected  the  rights  of  an  individual  because 
of  repugnancy  to  some  constitutional  limitation,  but  to  demand  of 
the  State  that  it  establish  its  right  to  exist  as  a  State,  republican  in 
form."  Id.  223  US  at  150,  151. 

The  starting  point  of  the  doctrine  applied  in  these  cases  is,  of  course, 
Luther  v  Borden  (US)  7  How  1,  12  L  ed  581.  The  case  arose  out 
of  the  Dorr  Rebellion  in  Rhode  Island  in  1841-1842.  Rhode  Island, 
at  the  time  of  the  separation  from  England,  had  not  adopted  a  new 
constitution  but  had  continued,  in  its  existence  as  an  independent  State, 
under  its  original  royal  Charter,  with  certain  statutory  alterations. 
This  frame  of  government  provided  no  means  for  amendment  of  the 
fundamental  law;  the  right  of  suffrage  was  to  be  prescribed  by  legis- 

**  223  US,  at  141.  ".  .  .  [T]he  contention,  if  held  to  be  sound,  would  necessarily  affect 
the  validity,  not  only  of  the  particular  statute  which  is  before  us,  but  of  every 
other  statute  passed  in  Oregon  since  the  adoption  of  the  initiative  and  referendum. 
And  indeed  the  proiDositions  g-o  further  than  this,  since  in  their  essence  they  assert 
that  there  is  no  governmental  function,  legislative  or  judicial,  in  Oregon,  because 
it  cannot  be  assumed,  if  the  proposition  be  well  founded,  that  there  is  at  one  and 
the  same  time  one  and  the  same  government  which  is  republican  in  form  and  not 
of  that  character."  Compare  Luther  v  Borden  (US)  7  How  1,  38,  39,  12  L  ed 
581,  597. 

".  .  .  For,  if  this  court  is  authorized  to  enter  upon  this  inquiry  as  proposed  by 
the  plaintiff,  and  it  should  be  decided  that  the  charter  government  had  no  legal 
existence  during  the  period  of  time  above  mentioned, — if  it  had  been  annulled 
by  the  adoption  of  the  opposing  government, — then  the  laws  passed  by  its 
legislature  during  that  time  were  nullities;  its  taxes  wrongfully  collected;  its 
salaries  and  compensation  to  its  officers  illegally  paid ;  its  public  accounts 
improperly  settled  ;  and  the  judgments  and  sentences  of  its  courts  in  civil  and 
criminal  cases  null  and  void,  and  the  officers  who  carried  their  decisions  into 
operation   answerable   as   trespassers,    if   not    in    some    cases   as    criminals. 

"When  the  decision  of  this  court  might  lead  to  such  results,  it  becomes  its  duty 
to  examine  very  carefully  its  own  powers  before  it  undertakes  to  exercise 
jurisdiction." 
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lation,  which  limited  it  to  freeholders.  In  the  1830 's,  largely  because 
of  the  growth  of  towns  in  which  there  developed  a  propertied  class 
whose  means  were  not  represented  by  freehold  estates,  dissatisfaction 
arose  with  the  suffrage  qualifications  of  the  charter  government.  In 
addition,  population  shifts  had  caused  a  dated  apportionment  of  seats 
in  the  lower  house  to  yield  substantial  numerical  inequality  of  political 
influence,  even  among  qualified  voters.  The  towns  felt  themselves  un- 
derrepresented  and  agitation  began  for  electoral  reform.  When  the 
charter  government  failed  to  respond,  popular  meetings  of  those  who 
favored  the  broader  suffrage  were  held  and  elected  delegates  to  a 
convention  which  met  and  drafted  a  state  constitution.  This  constitu- 
tion provided  for  universal  manhood  suffrage  (with  certain  qualifica- 
tions) ;  and  it  was  to  be  adopted  by  vote  of  the  people  at  elections  at 
which  a  similarly  expansive  franchise  obtained.  This  new  scheme  of 
government  was  ratified  at  the  polls  and  declared  effective  by  the 
convention,  but  the  government  elected  and  organized  under  it,  with 
Dorr  at  its  head,  never  came  to  power.  The  charter  government  denied 
the  validity  of  the  convention,  the  constitution  and  its  government 
and,  after  an  insignificant  skirmish,  routed  Dorr  and  his  followers. 
It  meanwhile  provided  for  the  calling  of  its  own  convention,  which 
drafted  a  constitution  that  went  peacefully  into  effect  in  1843.^^ 

Luther  v  Bordon  was  a  trespass  action  brought  by  one  of  Dorr's 
supporters  in  a  United  States  Circuit  Court  to  recover  damages  for 
the  breaking  and  entering  of  his  house.  The  defendants  justified  un- 
der military  orders  pursuant  to  martial  law  declared  by  the  charter 
government,  and  plaintiff,  by  his  reply,  joined  issue  on  the  legality 
of  the  charter  government  subsequent  to  the  adoption  of  the  Dorr 
constitution.  Evidence  offered  by  the  plaintiff  tending  to  establish 
that  the  Dorr  government  was  the  rightful  government  of  Rhode  Island 
was  rejected  by  the  Circuit  Court;  the  court  charged  the  jury  that 
the  charter  government  was  lawful;  and  on  a  verdict  for  defendants, 
plaintiff  brought  a  writ  of  error  to  this  Court. 

The  Court,  through  Mr.  Chief  Justice  Taney,  affirmed.  After  not- 
ing that  the  issue  of  the  charter  government's  legality  had  been  re- 
solved in  that  government's  favor  by  the  state  courts  of  Rhode  Island 
—that  the  state  courts,  deeming  the  matter  a  political  one  unfit  for  judi- 
cial determination,  had  declined  to  entertain  attacks  upon  the  existence 
and  authority  of  the  charter  government— the  Chief  Justice  held  that 
the  courts  of  the  United  States  must  follow  those  of  the  State  m  this  re- 
gard. Id.,  7  How  at  39,  40.  It  was  recognized  that  the  compulsion  to 
follow  state  law  would  not  apply  in  a  federal  court  in  the  face  of  a  su- 
perior command  found  in  the  federal  constitution,  ibid.,  but  no  such 
command  was  found.  The  Constitution,  the  Court  said— referring  to  the 
Guarantee  Clause  of  the  Fourth  Article—''.  .  .  as  far  as  it  has  pro- 
vided for  an  emergency  of  this  kind,  and  authorized  the  general  gov- 
ernment to  interfere  in  the  domestic  concerns  of  a  State,  has  treated 
the  subject  as  political  in  its  nature,  and  placed  the  power  m  the 
hands  of  that  department."  Id.  7  How  at  42. 

^Tii^^wen,  The  Recent  Contest  in  Rhode  Island   (1844)  ;  Frieze    A  Concise  m 

of  the  Efforts  to  Obtain  an  Bxtention  of  Suffrage  in  R^ole  Island  :^om  ^ne  lear 
1811  to  1842  (2d  ed.  1842)  ;  Mowry.  The  Dorr  War  (1901)  .  Wajiana,  J.ne 
Affairs  of  Rhode  Island  (2d  ed.  1842). 
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"Under  this  article  of  the  Constitution  it  rests  witli  Congress  to  de- 
cide what  government  is  the  established  one  in  a  State.  For  as  the 
United  States  guarantee  to  each  State  a  republican  government,  Con- 
gress must  necessarily  decide  what  government  is  established  in  the 
State  before  it  can  determine  whether  it  is  republican  or  not.  And 
when  the  senators  and  representatives  of  a  State  are  admitted  into 
the  councils  of  the  Union,  the  authority  of  the  government  under 
which  they  are  appointed,  as  well  as  its  republican  character,  is  rec- 
ognized by  the  proper  constitutional  authority.  And  its  decision  is  bind- 
ing on  every  other  department  of  the  government,  and  could  not  be 
questioned  in  a  judicial  tribunal.  It  is  true  that  the  contest  in  this  case 
did  not  last  long  enough  to  bring  the  matter  to  this  issue;  and  as  no 
senators  or  representatives  were  elected  under  the  authority  of  the  gov- 
ernment of  which  Mr.  Dorr  was  the  head,  Congress  was  not  called  upon 
to  decide  the  controversy.  Yet  the  right  to  decide  is  placed  there,  and 
not  in  the  courts."  Ibid.^* 

In  determining  this  issue  nonjusticiable,  the  Court  was  sensitive  to 
the  same  considerations  to  which  its  later  decisions  have  given  the 
varied  applications  already  discussed.  It  adverted  to  the  delicacy  of 
judicial  intervention  into  the  very  structure  of  government.^^  It  ac- 
knowledged that  tradition  had  long  entrusted  questions  of  this  nature 
to  non-judicial  processes,^^  and  that  judicial  processes  were  unsuited 
to  their  decision.^^  The  absence  of  guiding  standards  for  judgment  was 
critical,  for  the  question  whether  the  Dorr  constitution  had  been  right- 
fully adopted  depended,  in  part,  upon  the  extent  of  the  franchise  to 
be  recognized — the  very  point  of  contention  over  which  rebellion  had 
been  fought. 

"  ...  [I]f  the  Circuit  Court  had  entered  upon  this  inquiry,  by  what 
rule  could  it  have  determined  the  qualification  of  voters  upon  the 
adoption  or  rejection  of  the  proposed  constitution,  unless  there  was 
some  previous  law  of  the  State  to  guide  it?  It  is  the  province  of  a 
court  to  expound  the  law,  not  to  make  it.  And  certainly  it  is  no  part 
of  the  judicial  functions  of  any  court  of  the  United  States  to  prescribe 
the  qualification  of  voters  in  a  State,  giving  the  right  to  those  to  whom 
it  is  denied  by  the  written  and  established  constitution  and  laws  of  the 
State,  or  taking  it  away  from  those  to  whom  it  is  given;  nor  has  it  the 
right  to  determine  what  political  privileges  the  citizens  of  a  State  are 
entitled  to,  unless  there  is  an  established  constitution  or  law  to  govern 
its  decision. "  Id.  7  How  at  41. 

Mr.  Justice  Woodbury  (who  dissented  with  respect  to  the  effect  of 
martial  law)  agreed  with  the  Court  regarding  the  inappropriateness  of 
judicial  inquiry  into  the  issues : 

"But,  fortunately  for  our  freedom  from  political  excitements  in  judi- 
cial duties,  this  court  can  never  with  propriety  be  called  on  officially 
to  be  the  umpire  in  questions  merely  political.  The  adjustment  of  these 

28  The  Court  reasoned,  with  respect  to  the  guarantee  against  domestic  violence  also 
contained  in  Art  4  §  4,  that  this,  too,  was  an  authority  committed  solely  to 
Congress  ;  that  Congress  had  empowered  the  President,  not  the  courts,  to  enforce 
it;  and  that  it  was  inconceivable  that  the  courts  should  assume  a  power  to  make 
determinations  in  the  premises  which  might  conflict  with  those  of  the  Executive. 
It  noted  further  that,  in  fact,  the  President  had  recognized  the  governor  of  the 
charter  government  as  the  lawful  authority  in  Rhode  Island,  although  it  had  been 
unnecessary  to  call  out  the  militia  in  his  support. 

«'  See  note  24,  supra, 

28  Id.,  7  How  at  39,  46,  47. 

»Id.,  7  How  at  41,  42. 
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questions  belongs  to  the  people  and  their  political  representatives, 
either  iu  the  State  or  general  government.  These  questions  relate  to 
matters  not  to  be  settled  on  strict  legal  principles.  They  are  adjusted 
rather  by  inclination, — or  prejudice  or  compromise,  often.  Some  of 
them  succeed  or  are  defeated  even  by  public  policy  alone,  or  mere  naked 
power,  rather  than  intrinsic  right.  .  .  . 

"Another  evil,  alarming  and  little  foreseen,  involved  in  regarding 
these  as  questions  for  the  final  arbitrament  of  judges  would  be,  that  in 
such  an  event  all  political  privileges  and  rights  would,  in  a  dispute 
among  the  people,  depend  on  our  decision  finally.  .  .  .  [Djisputed  points 
in  making  constitutions,  depending  often,  as  before  shov/n,  on  policy, 
inclination,  popular  resolves,  and  popular  will,  ...  if  the  people,  in  the 
distribution  of  powers  under  the  constitution,  should  ever  think  of 
making  judges  supreme  arbiters  in  political  controversies,  when  not 
selected  by  nor,  frequently,  amenable  to  them,  nor  at  liberty  to  follow 
such  various  considerations  in  their  judgments  as  belong  to  mere 
political  questions,  they  will  dethrone  themselves  and  lose  one  of  their 
own  invaluable  birthrights ;  building  up  in  this  way — slowly,  but  surely 
— a  new  sovereign  power  in  the  republic,  in  most  respects  irresponsible 
and  unchangeable  for  life,  and  one  more  dangerous,  in  theory  at  least, 
than  the  worst  elective  oligarchy,  in  the  worst  of  times  .  .  .  ."  Id.  7 
How  at  51,  53.30 

III. 

The  present  case  involves  all  of  the  elements  that  have  made  the 
Guarantee  Clause  cases  non-justiciable.  It  is,  in  effect,  a  Guarantee 
Clause  claim  masquerading  under  a  different  label.  But  it  cannot  make 
the  case  more  fit  for  judicial  action  that  appellates  invoke  the  Four- 
teenth Amendment  rather  than  Art.  4  §  4,  where,  in  fact,  the  gist  of 
their  complaint  is  the  same — unless  it  can  be  found  that  the  Fourteenth 
Amendment  speaks  with  greater  particularity  to  their  situation.  We 
have  been  admonished  to  avoid  "the  tvranny  of  labels."  Snvder  v  Mas- 
sachusetts, 291  US  97,  114.  78  L  ed  674,  682,  54  S  Ct  330,  90  ALE  575. 
Art.  4  §  4,  is  not  committed  by  express  constitutional  terms  to  Con- 
gress. It  is  the  nature  of  the  controversies  arising  under  it,  nothing 
else,  which  has  made  it  judicially  unenforceable.  Of  course,  if  a  con- 
troversy falls  within  judicial  power,  it  depends  "on  how  he  [the  plain- 
tiff] casts  his  action,"  Pan  American  Petroleum  Corp.  v  Superior  Court 
of  Delaware,  366  US  656,  662,  6  L  ed  2d  584,  588,  81  S  Ct  1303,  wh-ther 
he  brings  himself  within  a  jurisdictional  statute.  But  where  judicial 
competence  is  wanting,  it  cannot  be  created  by  invoking  one  clause  of 
the  Constitution  rather  than  another.  When  what  was  essentially  a 
Guarantee  Clause  claim  was  sought  to  be  laid,  as  well,  under  the  Equal 
Protection  Clause  in  Pacific  States  Tel.  &  Tel.  Co.  v  Oregon,  223  US 
118,  56  L  ed  377,  32  S  Ct  224,  supra,  the  Court  had  no  difficulty  in 
"dispellino:  any  mere  confusion  resulting  from  forms  of  expression 
and  considering  the  substance  of  things  .  .  .  ."  223  US,  at  140. 

Here  appellants  attack  "the  State  as  a  State,"  precisely  as  it  was 

I         perceived  to  be  attacked  in  the  Pacific  States  Case,  id.  223  US  at  150. 

I         

'  *>  In   evajuating  the   Court's  determination   not   to   inquire   into    the   authority   of   the 

'  charter  government,  it  must  be  remembered  that,   throughout  the  country,   Dorr 

"had  received  the  sympathy  of  the  Democratic  press.  His  cause,  therefore,  became 

distinctly  a  party  issue."  2  Warren,  The  Supreme  Court  in  United  States  History 

(Rev  ed  1937),  186. 
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Their  complaint  is  that  the  basis  of  representation  of  the  Tennessee 
Legislature  hurts  them.  They  assert  that  "a  minority  now  rules  in 
Tennessee,"  that  the  apportionment  statute  results  in  a  "distortion  of 
the  constitutional  system,"  that  the  General  Assembly  is  no  longer  "a 
body  representative  of  the  people  of  the  State  of  Tennessee, "  all  "  con- 
trary to  the  basic  principle  of  representative  government  .  .  .  ."  Ac- 
cepting appellants'  own  formulation  of  the  issue,  one  can  know  this 
handsaw  from  a  hawk.  Such  a  claim  would  be  nonjusticiable  not  merely 
under  Art.  4  §  4,  but  under  any  clause  of  the  Constitution,  by  virtue  of 
the  very  fact  that  a  federal  court  is  not  a  forum  for  political  debate. 
Massachusetts  v  Mellon,  262  US  447,  67  L  ed  1078,  43  S  Ct  597,  supra. 

But  appellants,  of  course,  do  not  rest  on  this  claim  simpliciter.  In 
invoking  the  Equal  Protection  Clause,  they  assert  that  the  distortion 
of  representative  government  complained  of  is  produced  by  systematic 
discrimination  against  them,  by  way  of  "a  debasement  of  their  votes 
.  .  .  ."  Does  this  characterization,  with  due  regard  for  the  facts  from 
which  it  is  derived,  add  anything  to  appellants '  case  ?  ^^ 

At  first  blush,  this  charge  of  discrimination  based  on  legislative 
underrepresentation  is  given  the  appearance  of  a  more  private,  less  im- 
personal claim,  than  the  assertion  that  the  frame  of  government  is 
askew.  Appellants  appear  as  representatives  of  a  class  that  is  preju- 
diced as  a  class,  in  contradistinction  to  the  polity  in  its  entirety.  How- 
ever, the  discrimination  relied  on  is  the  deprivation  of  what  appellants 
conceive  to  be  their  proportionate  share  of  political  influence.  This,  of 
course,  is  the  practical  effect  of  any  allocation  of  power  within  the 
institutions  of  government.  Hardly  any  distribution  of  political  author- 
ity that  could  be  assailed  as  rendering  government  nonrepublican 
would  fail  similarly  to  operate  to  the  prejudice  of  some  groups,  and 
to  the  advantage  of  others,  within  the  body  politic.  It  would  be  in- 
genuous not  to  see,  or  consciously  blind  to  deny,  that  the  real  battle 
over  the  initiative  and  referendum,  or  over  a  delegation  of  power  to 
local  rather  than  state-wide  authority,  is  the  battle  between  forces 
whose  influence  is  disparate  among  the  various  organs  of  government' 
to  whom  power  may  be  given.  No  shift  of  power  but  Avorks  a  correspond- 
ing shift  in  political  influence  among  the  groups  composing  a  society. 

What,  then,  is  this  question  of  legislative  apportionment  ?  Appellants 
invoke  the  right  to  vote  and  to  have  their  votes  counted.^^  But  they  are 
permitted  to  vote  and  their  votes  are  counted.  They  go  to  the  polls, 
they  east  their  ballots,  they  send  their  representatives  to  the  state  coun- 
cils. Their  complaint  is  simply  that  the  representatives  are  not  suf- 

81  Appellants  also  allege   discrimination  in  the  legislature's  allocation  of  certain  tax 

burdens  and  benefits.  Whether  or  not  such  discrimination  would  violate  the  Equal 
Protection  Clause  if  the  tax  statutes  were  challenged  in  a  proper  proceeding,  see 
Dane  v  Jackson,  256  US  589,  65  L  ed  1107,  41  S  Ct  566  ;  cf.  Nashville,  C.  &  St.  L. 
R.  Co.  V  Wallace,  288  US  249,  268,  77  L  ed  730,  738,  53  S  Ct  345,  87  ALR  1191, 
these  recitative  allegations  do  not  affect  the  nature  of  the  controversy  which 
appellants'  complaints  present. 
32  Appellants  would  find  a  "right"  to  have  one's  ballot  counted  on  authority  of  United 
States  V  Mosley,  238  US  383,  59  L  ed  1355,  35  S  Ct  904;  United  States  v  Classic, 
313  US  299,  85  L  ed  1368,  61  S  Ct  1031;  United  States  v  Saylor,  322  US  385,  88 
Li  ed  1341,  64  S  Ct  1101.  All  that  these  cases  hold  is  that  conspiracies  to  commit 
certain  sharp  election  practices  which,  in  a  federal  election,  cause  ballots  not  to 
receive  the  weight  which  the  law  has  in  fact  given  them,  may  amount  to  depriva- 
tions of  the  constitutionally  secured  right  to  vote  for  federal  officers.  But  see 
United  States  v  Bathgate,  246  US  220,  62  L  ed  676,  38  S  Ct  269.  The  cases  do  not 
so  much  as  .suggest  that  there  exists  a  constitutional  limitation  upon  the  relative 
weight  to  which  the  law  might  properly  entitle  respective  ballots,  even  In  federal 
elections. 
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ficiently  numerous  or  powerful — in  short,  that  Tennessee  has  adopted  a 
basis  of  representation  with  which  they  are  dissatisfied.  Talk  of  "de- 
basement" or  "dilution"  is  circular  talk.  One  cannot  speak  of  "debase- 
ment" or  "dilution"  of  the  value  of  a  vote  until  there  is  first  defined 
a  standard  of  reference  as  to  what  a  vote  should  be  worth.  What  is 
actually  asked  of  the  Court  in  this  case  is  to  choose  among  compet- 
ing bases  of  representation — ultimately,  really,  among  competing 
theories  of  political  philosophy — in  order  to  establish  an  appropriate 
frame  of  government  for  the  State  of  Tennessee  and  thereby  for  all 
the  States  of  the  Union. 

In  such  a  matter,  abstract  analogies  which  ignore  the  facts  of  his- 
tory deal  in  unrealities ;  they  betray  reason.  This  is  not  a  case  in  which 
a  State  has,  through  a  device  however  oblique  and  sophisticated,  de- 
nied Negroes  or  Jews  or  redheaded  persons  a  vote,  or  given  them  only 
a  third  or  a  sixth  of  a  vote.  That  was  Gomillion  v  Lightfoot,  364  US 
339,  5  L  ed  2d  110.  81  S  Ct  125,  supra.  What  Tennessee  illustrates 
is  an  old  and  still  widespread  method  of  representation — representation 
by  local  geographical  division,  only  in  part  respective  of  population — • 
in  preference  to  others,  others,  forsooth,  more  appealing.  Appellants 
contest  this  choice  and  seek  to  make  this  Court  the  arbiter  of  the  dis- 
agreement. They  would  make  the  Equal  Protection  Clause  the  charter 
of  adjudication,  asserting  that  the  equality  which  it  guarantees  com- 
ports, if  not  the  assurance  of  equal  weight  to  every  voter 's  vote,  at  least 
the  basic  conception  that  representation  ought  to  be  proportionate  to 
population,  a  standard  by  reference  to  which  the  reasonableness  of 
apportionment  plans  may  be  judged. 

To  find  such  a  political  conception  legally  enforceable  in  the  broad 
and  unspecific  guarantee  of  equal  protection  is  to  rewrite  the  consti- 
tution. See  Luther  v  Borden  (US)  7  How  1,  12  L  ed  581,  supra.  Cer- 
tainly, "equal  protection"  is  no  more  secure  a  foundation  for  judicial 
judgment  of  the  permissibility  of  varying  forms  of  representative 
government  than  is  "Republican  Form."  Indeed  since  "equal  protec- 
tion of  the  laws ' '  can  only  mean  an  equality  of  persons  standing  in  the 
same  relation  to  whatever  governmental  action  is  challenged,  the  deter- 
mination whether  treatment  is  equal  presupposes  a  determination  con- 
cerning the  nature  of  the  relationship.  This,  with  respect  to  appor- 
tionment, means  an  inquiry  into  the  theoretic  base  of  representation 
in  an  acceptably  republican  state.  For  a  court  could  not  determine  the 
equal-protection  issue  without  in  fact  first  determining  the  Republican- 
Form  issue,  simply  because  what  is  reasonable  for  equal  protection 
purposes  will  depend  upon  what  frame  of  government,  basically,  is 
allowed.  To  divorce  "equal  protection"  from  "Republican  Form"  is  to 
talk  about  half  a  question. 

•The  notion  that  representation  proportioned  to  the  geographic  spread 
of  population  is  so  universally  accepted  as  a  necessary  element  of  equal- 
ity between  man  and  man  that  it  must  be  taken  to  be  the  standard 
of  a  political  equality  preserved  by  the  Fourteenth  Amendment — that 
it  is,  in  appellants'  words  "the  basic  principle  of  representative  gov- 
ernment ' ' — is,  to  put  it  bluntly,  not  true.  However  desirable  and  how- 
ever desired  by  some  among  the  great  political  thinkers  and  f ramers  of 
our  government,  it  has  never  been  generally  practiced,  today  or  in  the 
past.  It  was  not  the  English  system,  it  was  not  the  colonial  system,  it 
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was  not  the  system  chosen  for  the  national  government  by  the  Constitu- 
tion, it  was  not  the  system  exclusively  or  even  predominantly  practiced 
by  the  States  at  the  time  of  adoption  of  the  Fourteenth  Amendment, 
it  is  not  predominantly  practiced  by  the  States  today.  Unless  judges, 
the  judges  of  this  Court,  are  to  make  their  private  views  of  political 
wisdom  the  measure  of  the  Constitution — views  which  in  all  honesty 
cannot  but  give  the  appearance,  if  not  reflect  the  reality,  of  involve- 
ment with  the  business  of  partisan  politics  so  inescapably  a  part  of 
apportionment  controversies — the  Fourteenth  Amendment,  "itself  a 
historical  product,"  Jackman  v  Rosenbaum  Co.  260  US  22,  31,  67  L  ed 
107,  112,  43  S  Ct  9,  provides  no  guide  for  judicial  oversight  of  the 
representation  problem. 

1.  Great  Britain.  Writing  in  1958,  Professor  W.  J.  M.  Mackenzie 
aptly  summarized  the  British  history  of  the  principle  of  representa- 
tion proportioned  to  population:  "■  'Equal  electoral  districts'  formed 
part  of  the  programme  of  radical  reform  in  England  in  the  1830s,  the 
only  part  of  that  programme  which  has  not  been  realised."  ^^  Until  the 
late  nineteenth  century,  the  sole  base  of  representation  (with  certain 
exceptions  not  now  relevant)  was  the  local  geographical  unit:  each 
county  or  borough  returned  its  fixed  number  of  members,  usually  two 
for  the  English  units,  regardless  of  population.^"^  Prior  to  the  Reform 
Act  of  1832,  this  system  was  marked  by  the  almost  total  disfranchise- 
ment of  the  populous  northern  industrial  centers,  which  had  grown  to 
significant  size  at  the  advent  of  the  Industrial  Revolution  and  had  not 
been  granted  borough  representation,  and  by  the  existence  of  the  rotten 
borough,  playing  its  substantial  part  in  the  Crown's  struggle  for  con- 
tinued control  of  the  Commons. ^°  In  1831,  ten  southernmost  English 
counties,  numbering  three  and  a  quarter  million  people,  had  two  hun- 
dred and  thirty-five  parliamentary  representatives,  while  the  six  north- 
ernmost counties,  with  more  than  three  and  a  half -million  people,  had 
sixty-eight.^^  It  was  said  that  one  hundred  and  eighty  persons  ap- 
pointed three  hundred  and  fifty  members  in  the  Commons.^'^  Less  than 
a  half-century  earlier,  Madison  in  the  Federalist  had  remarked  that  • 
half  the  House  was  returned  by  less  than  six  thousand  of  the  eight 
million  people  of  England  and  Scotland. ^^ 

The  Act  of  1832,  the  product  of  a  fierce  partisan  political  struggle 
and  the  occasion  of  charges  of  gerrymandering  not  without  founda- 
tion,^^ effected  eradication  of  only  the  most  extreme  numerical  inequali- 
ties of  the  unreformed  system.  It  did  not  adopt  the  principle  of  repre- 
sentation based  on  population,  but  merely  disfranchised  certain  among 
the  rotten  borough  and  enfranchised  most  of  the  urban  centers — still 
quite  without  regard  to  their  relative  numbers.^"  In  the  wake  of  the 
Act  there  remained  substantial  electoral  inequality:  the  boroughs  of 
• 

2« Mackenzie,  Free  Elections  (1958)   (hereafter,  Mackenzie),  108. 

»*Ogg,  English  Government  and  Politics  (2d  ed  1936)  (hereafter,  Ogg),  248-250,  257; 
Seymour,  Electoral  Reform  in  England  and  Wales  (1915)  (hereafter,  Seymour), 
4fi-47. 

35  Ogg  257-259;  Seymour  45-52;  Carpenter,  The  Development  of  American  Political 
Thought  (1930)    (hereafter.  Carpenter),  45-46. 

8«Ogg  258. 

^''  Seymour  51. 

38  The  Federalist,  No.  56  (Wright  ed  1961),  at  382.  Compare  Seymour  49.  This  takes 
account  of  the  restricted  franchise  as  well  as  the  effect  of  the  local-unit  appor- 
tionment principle. 

»  Seymour  52-76. 

^Ogg  264-2G5  ;  Seymour  318-319. 
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Cornwall  were  represented  sixteen  times  as  weightily,  judged  by  popu- 
lation, as  the  county's  eastern  division;  the  average  ratio  of  seats  to 
population  in  ten  agricultural  counties  was  four  and  a  half  times  that 
in  ten  manufacturing  divisions;  Honiton,  with  about  three  thousand 
inhabitants,  was  equally  represented  with  Liverpool,  which  had  four 
hundred  thousand."*^  In  1866  apportionment  by  population  began  to  be 
advocated  generally  in  the  House,  but  was  not  made  the  basis  of  the 
redistribution  of  1867,  although  the  act  of  that  year  did  apportion 
representation  more  evenly,  gauged  by  the  population  standard.^^  Popu- 
lation shifts  increased  the  surviving  inequalities ;  by  1884  the  represen- 
tation ratio  in  many  small  boroughs  was  more  than  twenty-two  times 
that  of  Birmingham  or  Manchester,  forty-to-one  disparities  could  be 
found  elsewhere,  and,  in  sum,  in  the  '70 's  and  '80 's,  a  fourth  of  the 
electorate  returned  two-thirds  of  the  members  of  the  House>^ 

The  first  systematic  English  attempt  to  distribute  seats  by  popula- 
tion was  the  Redistribution  Act  of  1885.^-*  The  statute  still  left  ratios 
of  inequality  of  as  much  as  seven  to  one,^^  which  had  increased  to  fifteen 
to  one  by  1912>*^  In  1918  Parliament  again  responded  to  "shockingly 
bad"  conditions  of  inequality,*"^  and  to  partisan  political  inspiration,*^ 
by  redistribution.*^  In  1944,  redistribution  was  put  on  a  periodic  foot- 
ing by  the  House  of  Commons  (Redistribution  of  Seats)  Act  of  that 
year,^*^  which  committed  a  continuing  primary  responsibility  for  reap- 
portioning the  Commons  to  administrative  agencies  (Boundary  Com- 
missions for  England,  Scotland,  Wales  and  Northern  Ireland,  respec- 
tively)."^ The  Commissions,  having  regard  to  certain  rules  prescribed 
for  their  guidance,  are  to  prepare  at  designated  intervals  reports  for 
the  Home  Secretary's  submission  to  Parliament,  along  with  the  draft 
of  an  Order  in  Council  to  give  effect  to  the  Commissions'  recommenda- 
tions. The  districting  rules  adopt  the  basic  principle  of  representation 
by  population,  although  the  principle  is  significantly  modified  by  direc- 
tions to  respect  local  geographic  boundaries  as  far  as  practicable,  and 
by  discretion  to  take  account  of  special  geographical  conditions,  in- 
cluding the  size,  shape  and  accessibility  of  constituencies.  Under  the 
original  1944  Act,  the  rules  provided  that  (subject  to  the  exercise  of 
the  discretion  respecting  special  geographical  conditions  and  to  regard 
for  the  total  size  of  the  House  of  Commons  as  prescribed  by  the  A.ct) 
so  far  as  practicable,  the  single-member  districts  should  not  deviate 
more  than  twenty-five  percent  from  the  electoral  quota  (population 
divided  by  mimber  of  constituencies).  However,  apparently  at  the 
recommendation  of  the  Boundary  Commission  for  England,  the  twenty- 
five  percent  standard  was  eliminated  as  too  restrictive  in  1947,  and 
replaced  by  the  flexible  provision  that  constituencies  are  to  be  as  near 

"For  these  and  other  instances  of  gross  inequality,  see  Seymour  320-325. 

*a  Seymour  333-346  ;  Ogg  265. 

«  Seymour  349,  490-491. 

"Seymour  489-518. 

*5  Mackenzie  108  ;  see  also  Seymour  513-517. 

"Ogg  270. 

"Ogg  253. 

«Ogg  270-271. 

<9  0gg  273-274.  ^  ^  y-r^    ,. 

=0  7  &  8  Geo  VI,  c  41.  The  1944  Act  was  amended  by  the  House  of  Commons  (Redis- 
tribution of  Seats)  Act,  1947,  10  &  11  Geo  VI,  c  10,  and  the  two,  with  other- 
provisions,  were  consolidated  in  the  House  of  Commons  (Redistribution  of  Seats) 
Act  1949,  12  &  13  Geo  VI,  c  66,  since  amended  by  the  House  of  Commons  (Redis- 
tribution of  Seats)  Act,  1958,  6  &  7  Eliz  II,  c  26.  ....... 

BiSee  generally  Butler,  The  Redistribution  of  Seats,  33  Public  Administration  125 
(1955). 
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the  electoral  quota  as  practicable,  a  rule  which  is  expressly  subordi- 
nated both  to  the  consideration  of  special  geographic  conditions  and  to 
that  of  preserving  local  boundaries.^^  Free  of  the  twenty-five  percent 
rule,  the  Commissions  drew  up  plans  of  distribution  in  which  inequali- 
ties among  the  districts  run,  in  ordinary  cases,  as  high  as  two  to  one 
and,  in  the  case  of  a  few  extraordinary  constituencies,  three  to  one.^^ 
The  action  of  the  Boundary  Commission  for  England  was  twice  chal- 
lenged in  the  courts  in  1954 — the  claim  being  that  the  Commission  had 
violated  statutory  rules  prescribing  the  standards  for  its  judgment — 
and  in  both  cases  the  Judges  declined  to  intervene.  In  Hammersmith 
Borough  Council  v  Boundary  Commission  for  England,^"*  Harmon,  J., 
was  of  opinion  that  the  nature  of  the  controversy  and  the  scheme  of 
the  Acts  made  the  matter  inappropriate  for  judicial  interference,  and 
in  Harper  v  Secretary,°^  the  Court  of  Appeal,  per  Evershed,  M.  R., 
quoting  Harman,  J.,  with  approval,  adverting  to  the  wide  range  of 
discretion  entrusted  to  the  Commission  under  the  Acts,  and  remarking 
the  delicate  character  of  the  parliamentary  issues  in  which  it  was 
sought  to  engage  the  court,  reached  the  same  conclusion.^^ 

The  House  of  Commons  (Redistribution  of  Seats)  Act,  1958,^'^  made 
two  further  amendments  to  the  law.  Responsive  to  the  recommendation 
of  the  Boundary  Commission  for  England,^^  the  interval  permitted 
between  Commission  reports  was  more  than  doubled,  to  a  new  maximum 
of  fifteen  years.^^  And  at  the  suggestion  of  the  same  Commission  that 
' '  It  would  ease  the  future  labours  of  the  Commission  and  remove  much 
local  irritation  if  Rule  5  [requiring  that  the  electorate  of  each  constit- 
uency be  as  near  the  electoral  quota  as  practicable]  were  to  be  so 
amended  as  to  allow  us  to  make  recommendations  preserving  the  status 
quo  in  any  area  where  such  a  course  appeared  to  be  desirable  and  not 
inconsistent  with  the  broad  intention  of  the  Rules, ' '  ^°  the  Commissions 
were  directed  to  consider  the  inconveniences  attendant  upon  the  altera- 
tion of  constituencies,  and  the  local  ties  which  such  alteration  might 
break.  The  Home  Secretary's  view  of  this  amendment  was  that  it 
worked  to  erect  "a  presumption  against  making  changes  unless  there, 
is  a  very  strong  case  for  them. "  ^^ 

2.  The  Colonies  and  the  Union.  For  the  guiding  political  theorists  of 
the  Revolutionary  generation,  the  English  system  of  representation,  in 
its  most  salient  aspects  of  numerical  inequality,  was  a  model  to  be 
avoided,  not  followed. ^^  Nevertheless,  the  basic  English  principle  of  ap- 
portioning representatives  among  the  local  governmental  entities,  towns 

^2  See  note  50,  supra.  However,  Commissions  are  given  discretion  to  depart  from  the 
strict  application  of  tlae  local  boundary  rule  to  avoid  excessive  disparities  between 
the  electorate  of  a  constituency  and  the  electoral  quota,  or  between  the  electorate 
of  a  constituency  and  that  of  neighboring  constituencies.  For  detailed  discussion, 
see  Craig,  Parliament  and  Boundary  Commissions,  [1959]  Public  Law  23.  See 
also  Butler,  supra,  note  51,  at  127. 

M  Mackenzie  108,  113. 

"The  Times,  Dec.  15,  1954,  p  4,  cols  1-2. 

»  [1955]  1  Ch  2.38. 

^  The  court  reserved  the  question  whether  a  judicial  remedy  might  be  found  in  a  case 
in  which  it  appeared  that  a  Commission  had  manifestly  acted  in  complete  disre- 
gard of  the  Acts. 

s^  Note  50,  supra. 

88  First  Periodical  Report  of  the  Boundary  Commission  for  England  [Cmd  9311] 
(1954),  4,  par  19. 

™  Under  the  1949  Act,  see  note  50,  supra,  the  intervals  between  reports  were  to  be  not 
less  than  three  nor  more  than  seven  years,  with  certain  qualifications.  The  1968 
Act  raised  the  minimum  to  ten  and  the  maximum  to  fifteen  years. 

*>  First  Periodical  Report,  supra,  note  58,  at  4,  par  20. 

01582  HC  Deb  (5th  ser  1957-1958),  230. 

«»See  Madison,  supra,  note  38  ;  Tudor,  Life  of  James  Otis  (1823),  188-190. 
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or  counties,  rather  than  among  units  of  approximately  equal  popula- 
tion, had  early  taken  root  in  the  colonies.*'^  In  some,  as  in  Massachusetts 
and  Rhode  Island,  numbers  of  electors  were  taken  into  account,  in  a 
rough  fashion,  by  allotting  increasing  fixed  quotas  of  representatives  to 
several  towns  or  classes  of  towns  graduated  by  population,  but  in  most 
of  the  colonies  delegates  were  allowed  to  the  local  units  without  respect 
to  numbers.*^^  This  resulted  in  grossly  unequal  electoral  units.^^  The 
presentation  ratio  in  one  North  Carolina  county  was  more  than  eight 
times  that  in  another.**'^  Moreover,  American  rotten  boroughs  had  ap- 
peared,^^  and  apportionment  was  made  an  instrument  first  in  the  politi- 
cal struggles  between  the  King  or  the  royal  governnors  and  the  colonial 
legislatures,^^  and,  later,  between  the  older  tidewater  regions  in  the  colo- 
nies and  the  growing  interior.^^  Madison  in  the  Philadelphia  Convention 
adverted  to  the  "inequality  of  the  Representation  in  the  Legislatures  of 
particular  States,  .  .  . "  '^°  arguing  that  it  was  necessary  to  confer  on 
Congress  the  power  ultimately  to  regulate  the  times,  places  and  man- 
ner of  selecting  Representatives,^^  in  order  to  forestall  the  over-repre- 
sented counties'  securing  themselves  a  similar  overrepresentation  in  the 
national  councils.  The  example  of  South  Carolina,  where  Charleston's 
overrepresentation  was  a  continuing  bone  of  contention  between  the 
tidewater  and  the  back-country,  was  cited  by  Madison  in  the  Virginia 
Convention  and  by  King  in  the  Massachusetts  Convention,  in  support 
of  the  same  power,  and  King  also  spoke  of  the  extreme  numerical  in- 
equality arising  from  Connecticut 's  town-representation  system.'''^ 

Such  inequalities  survived  the  constitutional  period.  The  United 
States  Constitution  itself  did  not  largely  adopt  the  principle  of  num- 
bers. Apportionment  of  the  national  legislature  among  the  States  was 
one  of  the  most  difficult  problems  for  the  Convention ;  "^^  its  solution — • 
involving  State  representation  in  the  Senate  '"^  and  the  three-fifths 
compromise  in  the  House  '^^ — left  neither  chamber  apportioned  propor- 
tionately to  population.  Within  the  States,  electoral  power  continued  to 
be  allotted  to  favor  the  tidewater.^*^  Jefferson,  in  his  Notes  on  Virginia, 
recorded  the  "very  unequal"  representation  there:  individual  counties 
differing  in  population  by  a  ratio  of  more  than  seventeen  to  one  elected 
the  same  number  of  representatives,  and  those  nineteen  thousand  of 
Virginia's  fifty  thousand  men  who  lived  between  the  falls  of  the  rivers 
and  the  sea-coast  returned  half  the  State's  senators  and  almost  half 
its  delegates."^^  In  South  Carolina  in  1790,  the  three  lower  districts, 
with  a  white  population  of  less  than  twenty-nine  thousand  elected 
twenty  senators  and  seventy  assembly  members;  while  in  the  uplands 

«»  Griffith,  The  Rise  and  Development  of  the  Gerrymander  (1907)   (hereafter,  Griffith), 

23-24. 
"Luce,  Legislative  Principles  (1930)   (hereafter.  Luce),  336-342. 
«s  Griffith  25. 
89  Griffith  15-16,  note  1. 
«7  Griffith  28. 

88  Carpenter  48-49,  54  ;  Griffith  26,  28-29  ;  Luce  339-340. 

89  Carpenter  87  ;  Griffith  2G-29,  31. 

TO  II  Farrand,  Records  of  the  Federal  Convention  (1911),  241. 

'1  The  power  was  provided.  Art  1,  §  4,  cl  1. 

'2  III  Elliot's  Debates  (2d  ed  1891),  367  ;  II  id.,  at  50-51. 

™See  Madison,  in  I  Farrand,  op  cit,  supra,  note  70,  at  321:  "The  great  difficulty  lies 

in  the  affair  of  Representation ;   and  if  this  could  be  adjusted,  all  others  would 

be  surmountable." 
T*See  The  Federalist,  No.  62  (Wright  ed  1961),  at  408-409. 
Ts  See  The  Federalist,  No.  54,  id.,  at  369-374. 
™  Carpenter  130. 
"Jefferson,  Notes  on  the  State  of  Virginia    (Peden  ed   1955),   118-119.   See  also  II 

Writings  of  Thomas  Jefferson  (Memorial  ed  1903),  160-162. 
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more  than  one  hundred  and  eleven  thousand  white  persons  elected  seven- 
teen senators  and  fifty-four  assemblymenJ^ 

In  the  early  nineteenth  century,  the  demands  of  the  interior  became 
more  insistent.  The  apportionment  quarrel  in  Virginia  was  a  major 
factor  in  precipitating  the  calling  of  a  constitutional  convention  in 
1829.  Bitter  animosities  racked  the  convention,  threatening  the  State 
with  disunion.  At  last  a  compromise  which  gave  the  three  hundred  and 
twenty  thousand  people  of  the  west  thirteen  senators,  as  against  the 
nineteen  senators  returned  by  the  three  hundred  sixty-three  thousand 
people  of  the  east,  commanded  agreement.  It  was  adopted  at  the  polls 
but  left  the  western  counties  so  dissatisfied  that  there  were  threats  of 
revolt  and  realignment  with  the  State  of  Maryland.'^® 

Maryland,  however,  had  her  own  numerical  disproportions.  In  1820, 
one  representative  vote  in  Calvert  County  was  worth  five  in  Frederick 
County,  and  almost  two  hundred  thousand  people  were  represented  by 
eighteen  members,  while  fifty  thousand  others  elected  twenty.^^  This 
was  the  result  of  the  county-representation  system  of  allotment.  And, 
except  for  Massachusetts  which,  after  a  long  struggle,  did  adopt  rep- 
resentation by  population  at  the  mid-century,  a  similar  town-representa- 
tion principle  continued  to  prevail  in  various  forms  throughout  New 
England,  with  all  its  attendant,  often  gross  inequalities.^^ 

3.  The  States  at  the  time  of  ratification  of  the  Fourteenth  Amend- 
ment, and  those  later  admitted.  The  several  state  conventions  through- 
out the  first  half  of  the  nineteenth  century  were  the  scenes  of  fierce 
sectional  and  party  strifes  respecting  the  geographic  allocation  of  rep- 
resentation.^2  Their  product  was  a  wide  variety  of  apportionment 
methods  which  recognized  the  element  of  population  in  differing  ways 
and  degrees.  Particularly  pertinent  to  appraisal  of  the  contention  that 
the  Fourteenth  Amendment  embodied  a  standard  limiting  the  freedom 
of  the  States  with  regard  to  the  principles  and  bases  of  local  legislative 
apportionment  is  an  examination  of  the  apportionment  provisions  of 
the  thirty-three  states  which  ratified  the  Amendment  between  1866  and 
1870,  at  their  respective  times  of  ratification.  These  may  be  considered 
in  two  groups:  (A)  the  ratifying  States  other  than  the  ten  Southern 
States  whose  constitutions,  at  the  time  of  ratification  or  shortly  there- 
after, were  the  work  of  the  Reconstruction  Act  conventions;  *^  and  (B) 
the  ten  Reconstruction-Act  States.  All  thirty-three  are  significant,  be- 
cause they  demonstrate  how  unfounded  is  the  assumption  that  the  rati- 
fying States  could  have  agreed  on  a  standard  apportionment  theory  or 
practice,  and  how  baseless  the  suggestion  that  by  voting  for  the  Equal 
Protection  Clause  they  sought  to  establish  a  test  mold  for  apportion- 
ment which — if  appellants'  argument  is  sound — struck  down  sub 
silentio  not  a  few  of  their  own  state  constitutional  provisions.  But  the 
constitutions  of  the  ten  Reconstruction-Act  States  have  an  added  im- 
portance, for  it  is  scarcely  to  be  thought  that  the  Congress  which  was 
so  solicitous  for  the  adoption  of  the  Fourteenth  Amendment  as  to  make 

■«  Carpenter  139-140. 

T»  Griffith  102-104. 

80  Griffith  104-105. 

«  Luce  343-350.  Bowen,  supra,  note  25,  at  17-18,  records  that  in  1824  Providence 
County,  having  three-fifths  of  Rhode  Island's  population  elected  only  twenty-two 
of  its  seventy-two  representatives,  and  that  the  town  of  Providence,  more  than 
double  the  size  of  Newport,  had  half  Newport's  number  of  representatives. 

«  Carpenter  130-137  ;  Luce  364-367  ;  Griffith  116-117. 

«See  14  Stat  428  ;  15  Stat  2.  14,  41. 
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the  readmission  of  the  late  rebel  States  to  Congress  turn  on  their 
respective  ratifications  of  it,  would  have  approved  constitutions  which 
— again,  under  appellants'  theory — contemporaneously  offended  the 
Amendment. 

A.  Of  the  twenty-three  ratifying  States  of  the  first  group,  seven  or 
eight  had  constitutions  which  demanded  or  allowed  apportionment  of 
both  houses  on  the  basis  of  population,^'*  unequalifiedly  or  with  only 
qualifications  respecting  the  preservation  of  local  boundaries.^^  Three 
more  apportioned  on  what  was  essentially  a  population  base,  but  pro- 
vided that  in  one  house  counties  having  a  specified  fraction  of  a  ratio— 
a  moiety  or  two-thirds — should  have  a  representative.^*^  Since  each  of 
these  three  States  limited  the  size  of  their  chambers,  the  fractional  rule 
could  operate— and,  at  least  in  Michigan,  has  in  fact  operated  ^"^ — to 
produce  substantial  numerical  inequalities  in  favor  of  the  sparsely  pop- 
ulated counties. ^^  Iowa  favored  her  small  counties  by  the  rule  that 
no  more  than  four  counties  might  be  combined  in  a  representative  dis- 
trict,^^  and  New  York  and  Kansas  compromised  population  and  county- 
representation  principles  by  assuring  every  county,  regardless  of  the 
number  of  its  inhabitants,  at  least  one  seat  in  their  respective  Houses. ^^ 

Ohio  and  Maine  recognized  the  factor  of  numbers  by  a  different  de- 
vice. The  former  gave  a  House  representative  to  each  county  having 
half  a  ratio,  two  representatives  for  a  ratio  and  three  quarters,  three 
representatives  for  three  ratios,  and  a  single  additional  representative 

**  Various  indices  of  population  were  employed  among  the  States  which  took  account 
of  the  factor  of  numbers.  Some  counted  all  inhabitants,  e.  g.,  NJ  Const,  1844, 
Art  4  §  3;  some,  only  white  inhabitants,  e.  g.,  Ill  Const,  1848,  Art  3  §  8;  some, 
male  inhabitants  over  twenty-one,  e.  g.,  Ind  Const,  1851,  Art  4  §§  4,  5;  some 
qualified  voters,  e.  g.,  Tenn  Const,  1834,  Art  2  §§  4  to  6;  some  excluded  aliens, 
e.  g.,  NY  Const,  1846,  Art  3  §§  4,  5  (and  untaxed  persons  of  color)  ;  some 
excluded  untaxed  Indians  and  military  personnel,  e.  g..  Neb  Const,  1866-1867, 
Art  2  §  3.  For  present  purposes  these  differences,  although  not  unimportant  as 
revealing  fundamental  divergences  in  representation  theory,  will  be  disregarded. 

ssQre  Const,  1857,  Art  4  §§  5,  6,  7;  111  Const,  1848,  Art  3  §§  8,  9;  Ind  Const,  1851, 
Art  4  §§  4,  5,  6  ;  Minn  Const,  1857,  Art  4  §  2  ;  "Wis  Const,  1848,  Art  4  §§  3  to  5  ; 
Mass  Const,  1780,  Amends  21,  22;  Neb  Const,  1866-1867,  Art  2  §  3.  All  of  these 
but  Minnesota  made  provision  for  periodic  reapportionment.  Nevada's  Constitution 
of  1864,  Art  15  §  13,  provided  that  the  federal  censuses  and  interim  state 
decennial  enumerations  should  serve  as  the  bases  of  representation  for  both 
houses,  but  did  not  expressly  require  either  numerical  equality  or  reapportionment 
at  fixed  intervals. 

Several  of  these  constitutions  contain  provisions  which  forbid  splitting  counties 
or  which  otherwise  require  recognition  of  local  boundaries.  See,  e.  g.,  the  severe 
restriction  in  111  Const,  18  48,  Art  3  §  9.  Such  provisions  will  almost  inevitably 
produce  numerical  inequalities.  See,  for  example.  University  of  Oklahoma, 
Bureau  of  Government  Research,  Legislative  Apportionment  in  Oklahoma  (1956), 
21—23.  However,  because  their  effect  in  this  regard  will  turn  on  idiosyncratic 
local  factors,  and  because  other  constitutional  provisions  are  a  more  significant 
source  of  inequality,  these  provisions  are  here  disregarded. 

80  Tenn  Const,  1834,  Art  2  §?  4  to  6  (two-thirds  of  a  ratio  entitles  a  county  to  one 
representative  in  the  House)  ;  W  Va  Const.,  1861-1863,  Art  4  §§  4,  5,  7,  8,  9 
(one-half  of  a  ratio  entitles  a  county  to  one  representative  in  the  House)  ;  Mich 
Const,  1S50,  Art  4  §§  2  to  4  (one-half  of  a  ratio  entitles  each  county  thereafter 
organized  to  one  representative  in  the  House).  In  Oregon  and  Iowa  a  major- 
fraction  rule  applied  which  gave  a  House  seat  not  only  to  counties  having  a 
moiety  of  a  single  ratio,  but  to  all  counties  having  more  than  half  a  ratio  in 
excess  of  the  multiple  of  a  ratio.  Ore  Const,  1857,  Art  4  §  6,  note  85,  supra; 
Iowa  Const,  1857,  Art  3   §§    33,  34,   35,   37,  note   89,  infra. 

^  See  Bone,  States  Attempting  to  Comply  with  Reapportionment  Requirements,  17 
Law  &  Contemp  Prob  387,  391   (1952). 

88  It  also  appears,  although  the  section  is  not  altogether  clear,  that  the  provisions  of 

West  Virginia's  Constitution  controlling  apportionment  of  senators  would  operate 
in  favor  of  the  State's  less  populous  regions  by  limiting  any  single  county  to  a 
maximum  of  two  senators.  W  Va  Const,  1861-1863,  Art  4  §   4. 

89  Iowa  Const,  1857,  Art  3  §§  33,  34,  35,  37. 

9»NY  Const,  1846,  Art  3  §§  4,  5  (except  Hamilton  County)  ;  Kan  Const,  1859,  Art  2 
§  2 ;  Art  10.  The  Kansas  provisions  require  periodic  apportionment  based  on 
censuses,   but   do   not  in   terras   demand   equal   districts. 


128  COMMITTEE  ON  ELECTIONS  AND  REAPPOKTIONMENT 

for  each  additional  ratio. ^^  The  latter,  after  apportioning  among  coun- 
ties on  a  population  base,  gave  each  town  of  fifteen  hundred  inhabitants 
one  representative,  each  town  of  three  thousand,  seven  hundred  and  fifty 
inhabitants  two  representatives,  and  so  on  in  inrceasing  intervals  to 
twenty-six  thousand,  two  hundred  and  fifty  inhabitants — towns  of  that 
size  or  larger  receiving  the  maximum  permitted  number  of  representa- 
tives :  seven.^2  The  departure  from  numerical  equality  under  these  sys- 
tems is  apparent:  in  Maine,  assuming  the  incidence  of  towns  in  aU 
categories,  representative  ratios  would  differ  by  factors  of  two  and  a 
half  to  one,  at  a  minimum.  Similarly,  Missouri  gave  each  of  its  counties, 
however  small,  one  representative,  two  representatives  for  three  ratios, 
three  representatives  for  six  ratios,  and  one  additional  representative 
for  each  three  ratios  above  six.^^  New  Hampshire  alloted  a  representa- 
tive to  each  town  of  one  hundred  and  fifty  ratable  male  polls  of  voting 
age  and  one  more  representative  for  each  increment  of  three  hundred 
above  that  figure ;  ^*  its  Senate  was  not  apportioned  by  population  but 
among  districts  based  on  the  proportion  of  direct  taxes  paid.^^  In  Penn- 
sylvania, the  basis  of  apportionment  in  both  houses  was  taxable  inhabit- 
ants; and  in  the  House  every  county  of  at  least  thirty-five  hundred 
taxables  had  a  representative,  nor  could  more  than  three  counties  be 
joined  in  forming  a  representative  district ;  while  in  the  Senate  no  city 
or  county  could  have  more  than  four  of  the  State's  twenty-five  to 
thirty-three  senators.^^ 

Finally,  four  States  apportioned  at  least  one  House  with  no  regard 
whatever  to  population.  In  Connecticut  ^^  and  Vermont  ^^  representa- 
tion in  the  House  was  on  a  town  basis ;  Khode  Island  gave  one  senator 
to  each  of  its  towns  or  cities,^^  and  New  Jersey,  one  to  each  of  its  coun- 
ties. ^°^  Nor,  in  any  of  these  States,  was  the  other  house  apportioned  on 
a  strict  principle  of  equal  numbers :  Connecticut  gave  each  of  its  coun- 
ties a  minimum  of  two  senators  ^*^^  and  Vermont,  one ;  ^"^  New  Jersey 
assured  each  county  a  representative ;  ^°^  and  in  Rhode  Island,  which 
gave  at  least  one  representative  to  each  town  or  city,  no  town  or  city 
could  have  more  than  one-sixth  of  the  total  number  in  the  House. ^°^ 

B.  Among  the  ten  late  Confederate  States  affected  by  the  Eecon- 
struction  Acts,  in  only  four  did  it  appear  that  apportionment  of  both 
state  legislative  houses  would  or  might  be  based  strictly  on  popula- 
tion.^*^^  In  North  Carolina, ^°^  South  Carolina,^^'^  Louisiana,^*'^  and  Ala- 

wOhio  Const,  1851,  Art  11  §§   1  to  5.  See  Art  11   §§   6  to  9  for  Senate  apportionment. 

MMe  Const,  1819,  Art  4  Pt  First,  §§  2,  3.  See  Art  4  Pt  Second,  §  2  for  Senate  appor- 
tionment based  on  numbers. 

83  Mo  Const,  1865,  Art  4  §§  2,  7,  8.  See  Art  4  §§  4  to  8  for  Senate  apportionment  based 
on  numbers. 

"  Towns  smaller  than  one  hundred  and  fifty,  if  so  situated  that  it  was  "very  incon- 
venient" to  join  them  to  other  towns  for  voting  purposes,  might  be  permitted  by 
the  legislature  to  send  a  representative. 

»5NH  Const,  1792,  Pt  Second,  §§  9  to  11  ;  Pt  Second,  §  26. 

»«Pa  Const,  1838,  as  amended.  Art  1,  §§  4,  6,  7. 

'"Conn  Const,  1818,  Art  Third,  §  3. 

«8Vt  Const,  1793,  c  2  §  7. 

B»RI  Const,  1842,  Art  6  §  1. 

looNJ  Const,  1844,  Art  4,  §  2,  cl  One. 

101  Conn  Const,  1818,  Amend  2. 

i<»Vt  Const,  1793,  Amend  23. 

lo*  NJ  Const,  1844,  Art  4  §  3,  cl  One. 

iMRI  Const,  1842,  Art  5  §  1. 

lOBArk  Const,  1868,  Art  5  §§  8,  9;  Va  Const  1864,  Art  4  §  6  (this  constitution  was  in 
effect  when  Virginia  ratified  the  Fourteenth  Amendment)  ;  Va  Const,  1870,  Art 
5  §  4  (this  was  Virginia's  Reconstruction-Act  convention  constitution)  ;  Miss 
Const,  1868,  Art  4,  §§  33  to  35;  Tex  Const,  1868,  Art  3  §§  11,  34.  The  Virginia 
Constitutions  and  Texas'  provisions  for  apportioning  its  lower  chamber  do  not 
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bama,^°®  each  county  (in  the  case  of  Louisiana,  each  parish)  was  as- 
sured at  least  one  seat  in  the  lower  house  irrespective  of  numbers — a 
distribution  which  exhausted,  respectively,  on  the  basis  of  the  number 
of  then-existing  counties,  three-quarters,  one-quarter,  two-fifths  and 
three-fifths  of  the  maximum  possible  number  of  representatives,  before 
a  single  seat  was  available  for  assignment  on  a  population  basis;  and 
in  South  Carolina,  moreover,  the  Senate  was  composed  of  one  member 
elected  from  each  county,  except  that  Charleston  sent  two.^^°  In  Flor- 
ida's House,  each  county  had  one  seat  guaranteed  and  an  additional 
seat  for  every  thousand  registered  voters  up  to  a  maximum  of  four 
representatives ;  ^^^  while  Georgia,  whose  Senate  seats  were  distributed 
among  fourty-four  single-member  districts  each  composed  of  three  con- 
tiguous counties,^^^  assigned  representation  in  its  House  as  follows : 
three  seats  to  each  of  the  six  most  populous  counties,  two  to  each  of 
the  thirty-one  next  most  populous,  one  to  each  of  the  remaining  ninety- 
five. ^^^  As  might  be  expected,  the  one-representative-per-count3'--mini- 
mum  pattern  has  proved  incompatible  with  numerical  equality,^^*  and 
Georgia's  county-clustering  system  has  produced  representative-ratio- 
disparities,  between  the  largest  and  smallest  counties,  of  more  than  sixty 
to  one.^^° 

C.  The  constitutions  ^^^  of  the  thirteen  States  which  Congress  ad- 
mitted to  the  Union  after  the  ratifiaction  of  the  Fourteenth  Amendment 
showed  a  similar  jDattern.  Six  of  them  required  or  permitted  apportion- 
ment of  both  houses  by  population,  subject  only  to  qualifications  con- 
cerning local  boundaries. ^^'^   Wyoming,   apportioning  by  population, 

in  terms  require  equality  of  numbers,  altliough  they  call  for  reapportionment 
following  a  census.  In  Arkansas,  the  legislature  was  authorized,  but  not  com- 
manded, to  reapportion  periodically ;   it  is  not  clear  that  equality  was  required. 

109  NC  Const,  1868,  Art  2  §§  6,  7.  See  Art  2  §  5  for  Senate  apportionment  based  on 
numbers. 

lOT  SC  Const,  1868,  Art  1  §  34  ;  Art  2  §§  4  to  6. 

108  La  Const,  1868,  Tit  II,  Arts  20,  21.  See  Tit  II,  Arts  28  to  30  for  Senate  apportion- 
ment based  on  numbers. 

108  Ala  Const,  1867,  Art  8  §  1.  See  Art  8  §  3  for  Senate  apportionment  based  on 
numbers. 

no  SC  Const,  1868,  Art  2  §  8. 

inFla  Const,  1868,  Art  14  H  1.  See  Art  14  H  2,  for  Senate  apportionment. 

112  Ga  Const,  1868,  Art  3  §  2.  The  extent  of  legislative  authority  to  alter  these  districts 

is  unclear,  but  it  appears  that  the  structure  of  three  contiguous  counties  for  each 
of  forty-four  districts  is  meant  to  be  permanent. 

n^Ga  Const,  1868,  Art  3  §  3.  The  extent  of  legislative  authority  to  alter  the  apportion- 
ment is  unclear,  but  it  appears  that  the  tliree-tiered  structure  is  meant  to  be 
permanent. 

1"  See,  e.  g.,  Durfee,  Apportionment  of  Representation  in  the  Legislature :  A  Study  of 
State  Constitutions,  43  Mich  L  Rev  1091,  1097  (1945)  ;  Short,  States  That  Have 
Not  Met  Their  Constitutional  Requirem.ents,  17  Law  &  Contemp  Prob  377  (1952)  ; 
Harvey,  Reapportionments  of  State  Legislatures — Legal  Requirements,  17  Law 
&  Contemp  Prob  364,  370  (1952).  For  an  excellent  case  study  of  numerical  in- 
equalities deriving  solely  from  a  one-member-per-county  minimum  provision  in 
Ohio,  see  Aumann,  Rural  Ohio  Hangs  On,   46  Nat  Mun  Rev  189,  191-192    (1957). 

113  Dauer  and  Kelsay,  Unrepresentative  States,  44  Nat  Mun  Rev  571,  574   (1955).   (This 

is  the  effect  of  a  later  Georgia  constitutional  provision,  Ga  Const,  1945,  §  2—1501, 
substantially  similar  to  that  of  1868.)  The  same  three-tiered  system  has  subse- 
quently been  adopted  in  Florida,  Fla  Const,  1885,  Art  7  §§  3,  4,  where  its 
effects  have  been  inequalities  of  the  order  of  eighty  to  one.  Dauer  and  Kelsay, 
supra,  at  575,  587. 

us  The  constitutions  discussed  are  those  under  which  the  new  States  entered  the 
Union. 

i"Colo  Const,  1876,  Art  5  §§  45,  47;  ND  Const,  1889,  Art  2  §§  29,  35;  SD  Const, 
1889,  Art  3  §  5  ;  W'ash  Const,  1889,  Art  2  §§  3,  6  ;  Utah  Const,  1895,  Art  9  §§  2,  4; 
NM  Const  1911,  Art  4,  following  §  41.  The  Colorado  and  Utah  Constitutions  pro- 
vide for  reapportionment  "according  to  ratios  to  be  fixed  by  law"  after  periodic 
census  and  enumeration.  In  New  Mexico  the  legislature  is  authorized,  but  not 
commanded,  to  reapportion  periodically.  North  Dakota  does  not  in  terms  demand 
equality  in  House  representation ;  members  are  to  be  assigned  among  the  several 
senatorial  districts  which  are  of  equal  population. 

5— L-2206 
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guaranteed  to  each  of  its  counties  at  least  one  seat  in  each  house/^^  and 
Idaho,  which  prescribed  (after  the  first  legislative  session)  that  appor- 
tionment should  be  "as  may  be  provided  by  law, ' '  gave  each  county  at 
least  one  representative.^'^  In  Oklahoma,  House  members  were  appor- 
tioned among  counties  so  as  to  give  one  seat  for  half  a  ratio,  two  for  a 
ratio  and  three  quarters,  and  one  for  each  additional  ratio  up  to  a  maxi- 
mum of  seven  representatives  per  county.^^**  Montana  required  reappor- 
tionment of  its  House  on  the  basis  of  periodic  enumerations  according 
to  ratios  to  be  fixed  by  law  ^-^  but  its  counties  were  represented  as 
counties  in  the  Senate,  each  county  having  one  senator.^^^  Alaska  ^^^ 
and  Hawaii  ^-^  each  appointed  a  number  of  senators  among  constitu- 
tionally fixed  districts ;  their  respective  Houses  were  to  be  periodically 
reapportioned  by  population,  subject  to  a  moiety  rule  in  Alaska  ^^^  and 
to  Hawaii's  guarantee  of  one  representative  to  each  of  four  constitu- 
tionallj^  designated  areas. ^-*^  The  Arizona  Constitution  assigned  repre- 
sentation to  each  county  in  each  house,  giving  one  or  two  senators  and 
from  one  to  seven  representatives  to  each,  and  making  no  provision 
for  reapportionment. ^^'^ 

4.  Contemporary  apportionment.  Detailed  recent  studies  are  avail- 
able to  describe  the  present-day  constitutional  and  statutory  status  of 
apportionment  in  the  fifty  States.^^^  They  demonstrate  a  decided  twen- 
tieth-century trend  away  from  population  as  the  exclusive  base  of  rep- 
resentation. Today,  only  a  dozen  state  constitutions  provide  for  periodic 
legislative  reapportionment  of  both  houses  by  a  substantially  unquali- 
fied application  of  the  population  standard,^^^  and  only  about  a  dozen 
more  prescribe  such  reapportionment  for  even  a  single  chamber.  "Spe- 
cific provision  for  county  representation  in  at  least  one  house  of  the 
state  legislature  has  been  increasingly  adopted  since  the  end  of  the  19th 
century.  .  .  . "  i^o  ]\];ore  than  twenty  States  now  guarantee  each  county 
at  least  one  seat  in  one  of  their  houses  regardless  of  population,  and  in 
nine  others  county  or  town  units  are  given  equal  representation  in  one 
legislative  branch,  whatever  the  number  of  each  unit's  inhabitants.  Of 
course,  numerically  considered,  "These  provisions  invariably  result  in 

iis-^^ryo  Const,  1889,  Art  3,  Legislative  Department,  §  3  ;  Art  3  Apportionment,  §§  2,  3. 
"9  Idaho  Const,  1889,  Art  3  §  4. 

i2»  Okla  Const,  1907,  Art  5  §  10(b)  to  (j).  See  Art  5,  §  9(a),  (b)  for  Senate  apportion- 
ment based  on  numbers. 

121  Mont  Const,  1889,  Art  6  §§  2,  3. 

122  Mont  Const,  1889,  Art  5  §  4  ;  Art  6  §  4.  The  effective  provisions  are,  first,  that  there 

sliall  be  no  more  than  one  senator  from  each  county,  and,  second,  that  no  sena- 
torial district  shall  consist  of  more  than  one  county. 

123  Alaska  Const,   1956,  Art  6   §   7;  Art  14,   §   2.  The  exact  boundaries  of  the  districts 

may  be  modified  to  conform  to  clianges  in  House  districts,  but  their  numbers  of 
senators  and  tlieir  approximate  perimeters  are  to  be  preserved. 

124  Hawaii  Const,  1950,  Art  3  §  2. 

'^Alaska   Const,    1956,   Art   6    §§    3,    4,    6.    The  method   of  equal   proportions   is   used. 

128  Hawaii  Const,  1950,  Art  3   §   4.  Tlie  method  of  equal  proportions  is  used,   and,  for 

sub-apportionment  witliin  the  four  "basic"  areas,  a  form  of  moiety  rule  obtains. 

127  Ariz  Const,  1910,  Art  4  Ft  2,  §  1.  On  the  basis  of  1910  census  figures,  this  apportion- 
ment yielded,  for  example,  a  seiiatorial-ratio  differential  of  more  than  four  to  one 
between  Mohave  and  Cochise  or  between  Mohave  and  Maricopa  Counties.  II 
Thirteenth  Census  of  the  United  States  (1910),  71-73. 

'28  The  pertinent  state  constitutional  provisions  are  set  forth  in  tabular  form  in  XIII 
Book  of  the  States  (19G0-1961),  54-58  ;  and  Greenfield,  Ford  and  Emery,  Legisla- 
tive Reapportionment:  California  in  National  Perspective  (University  of  Califor- 
nia, Berkeley,  1959),  81—85.  An  earlier  treatment  now  outdated  in  several  respects 
but  still  useful  is  Durfee,  supra,  note  114.  See  discussions  in  Harvey,  supra,  note 
114  ;  Shull,  Political  and  Partisan  Implications  of  State  Legislative  Apportion- 
ment, 17  Law  &  Contemp  Prob  417,  418-421   (1952). 

129  Nebraska's  unicameral  legislature  is  included  in  this  count. 
i*>  Greenfield,  Ford  and  I'mery,  supra,  note  128,  at  7. 
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over-representation  of  the  least  populated  areas.  .  .  . "  isi  j^j^^  jj^  an 
effort  to  curb  the  political  dominance  of  metropolitan  regions,  at  least 
ten  States  now  limit  the  maximum  entitlement  of  any  single  county 
(or,  in  some  cases,  city)  in  one  legislative  house — another  source  of 
substantial  numerical  disproportion. ^^^ 

Moreover,  it  is  common  knowledge  that  the  legislatures  have  not  kept 
reapportionment  up  to  date,  even  where  state  constitutions  in  terms 
require  it.^^^  In  particular,  the  pattern  of  according  greater  per  capita 
representation  to  rural,  relatively  sparsely  populated  areas — the  same 
pattern  which  finds  expression  in  various  state  constitutional  provi- 
sions,^^'*  and  which  has  been  given  effect  in  England  and  elsewhere  ^'^ — 
has,  in  some  of  the  States,  been  made  the  law  by  legislative  inaction  in 
the  face  of  population  shifts. ^^"^  Throughout  the  country,  urban  and 
suburban  areas  tend  to  be  given  higher  representation  ratios  than  do 
rural  areas.^^^ 

The  stark  fact  is  that  if  among  the  numerous  widely  varying  prin- 
ciples and  practices  that  control  state  legislative  apportionment  today 
there  is  any  generally  prevailing  feature,  that  feature  is  geographic 
inequality  in  relation  to  the  population  standard. ^^^  Examples  could 

"1  Harvey,  supra,  note  114,  at  367.  See  Tabor,  The  Gerrymandering  of  State  and 
Federal  Legislative  Districts,  16  Md  L.  Rev  277,  282-283    (1956). 

"2  See,  e.  g.,  Mather  and  Ray,  The  Iowa  Senatorial  Districts  Can  Be  Reapportioned — A 
Possible  Plan,  39  Iowa  L  Rev  535,  536-537   (1954). 

1^  See,  e.  g.,  "Walter,  Reapportionment  and  Urban  Representation,  195  Annals  of  the 
American  Academy  of  Political  and  Social  Science  11,  12-13  (193  8)  ;  Bone, 
supra,  note  87.  Legislative  inaction  and  state  constitutional  provisions  rejecting 
the  principle  of  equal  numbers  have  both  contributed  to  the  generally  prevailing 
numerical  inequality  of  representation  in  this  country.  Compare  ^Valter,  supra, 
with  Baker,  One  Vote,  One  Value,  47  Nat  Mun  Rev  16,  18    (1958). 

i**See,  e.  g.,  Griffith  116-117;  Luce  364-367,  370;  Merriam,  American  Political  Ideas 
(1929),  244-245;  Legislation,  Apportionment  of  the  New  York  State  Senate,  31 
St  John's  L  Rev  335,  341-342   (1957). 

135  In  1947,  the  Boundary  Commission  for  England,  ".  .  .  impressed  by  the  ad- 
vantages of  accessibility  [that  large  compact  urban  regions]  .  .  .  enjoy  over 
widely  scattered  rural  areas  .  .  .  came  to  the  conclusion  that  they  could 
conveniently  support  electorates  in  excess  of  the  electoral  quota,  and  would  in  the 
majority  of  cases  prefer  to  do  so  rather  than  suffer  severance  of  local  unity  for 
parliamentary  purposes," — that  "in  general  urban  constituencies  could  more  con- 
veniently support  large  electorates  than  rural  constituencies  .  .  .  ."  Initial 
Report  of  the  Boundary  Commission  for  England  [Cmd  7260]  (1947),  5.  See  also 
Mackenzie  110-111  ;  De  Grazia,  General  Theory  of  Apportionment,  17  Law  & 
Contemp  Prob  256,  261-262   (1952). 

1^  See  Walter,  supra,  note  133  ;  Waiter,  Reapportionment  of  State  Legislative  Districts, 
37  111  L  Rev  20,  37-38  (1942).  The  urban-rural  conflict  is  often  the  core  of 
apportionment  controversy.  See  Durfee,  supra,  note  114,  at  1093-1094  ;  Short, 
supra,  note  114,  at  381. 

13T  Baker,  Rural  Versus  Urban  Political  Power  (1955),  11-19;  MacNeil,  Urban 
Representation  in  State  Legislatures,  18  State  Government  59  (1945)  ;  United 
States  Conference  of  Mayors,  Government  Of  the  People,  By  the  People,  For  the 
People  (ca  1947). 

138  See,  in  addition  to  the  authorities  cited  in  notes  130,  131,  136  and  137,  supra,  and 
140  to  144,  infra  (all  containing  other  examples  than  those  remarked  in  text), 
Hurst,  The  Growth  of  American  Law,  The  Law  Makers  (1950),  41-42  ;  American 
Political  Science  Assn.,  Committee  on  American  Legislatures,  American  State 
Legislatures  (Zeller  ed  1954),  34-35  ;  Gosnell,  Democracy,  The  Threshold  of  Free- 
dom (1948),  179-181;  Lewis,  Legislative  Apportionment  and  the  Federal  Courts; 
71  Harv  L  Rev  1057,  1059-1064  (1958)  ;  Friedman,  Reapportionment  Myth,  49 
Nat  Civ  Rev  184,  185-186  (1960)  ;  106  Cong  Rec  13827-13842  (daily  ed,  June 
29,  1960)  (remarks  of  Senator  Clark  and  supporting  materials)  ;  HR  Rep  No. 
2533,  85th  Cong,  2d  Sess  24;  HR  Doc  No.  198,  84th  Cong,  1st  Sess  3  8-40;  Had- 
wiger.  Representation  in  the  Missouri  General  Assembly,  24  Mo  L  Rev  178,  180— 
181  (1959)  ;  Hamilton,  Beardsley  and  Coats,  Legislative  Reapportionment  in 
Indiana;  Some  Observations  and  a  Suggestion,  35  Notre  Dame  Law.  368,  368-370 
(1960)  ;  Corter,  Pennsylvania  Ponders  Apportionment,  32  Temple  LQ  279,  283- 
288  (1959).  Concerning  the  classical  gerrymander,  see  Griffith,  passim;  Luce 
395-404;  Brooks,  Political  Parties  and  Electoral  Problems  (3d  ed  1933),  472- 
481.  For  foreign  examples  of  numerical  disproportion,  see  Hogan,  Election  and 
Representation  (1945),  95;  Finer,  Theory  and  Practice  of  Modern  Government 
(Rev  ed  1949),  551-552. 
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be  endlessly  multiplied.  In  New  Jersey,  counties  of  thirty-five  thousand 
and  of  more  than  nine  hundred  and  five  thousand  inhabitants  respec- 
tively each  have  a  single  senator.^^^  Representative  districts  in  Minne- 
sota range  from  7,290  inhabitants  to  107,246  inhabitants.^^*^  Ratios  of 
senatorial  representation  in  California  vary  as  much  as  two  hundred 
and  ninety-seven  to  one.^"*^  In  Oklahoma,  the  range  is  ten  to  one  for 
House  constituencies  and  roughlj^  sixteen  to  one  for  Senate  constitu- 
encies.^^^ Colebrook,  Connecticut — population  592^ — elects  two  House 
representatives;  Hartford — population  177,397 — also  elects  two.^^^  The 
first,  third  and  fifth  of  these  examples  are  the  products  of  constitutional 
provisions  which  subordinate  population  to  regional  considerations  in 
apportionment;  the  second  is  the  result  of  legislative  inaction;  the 
fourth  derives  from  both  constitutional  and  legislative  sources.  A  sur- 
vey made  in  1955,  in  sum,  reveals  that  less  than  thirty  percent  of  the 
population  inhabit  districts  suflicient  to  elect  a  House  majority  in 
thirteen  States  and  a  Senate  majority  in  nineteen  States. ^'^^  These  fig- 
ures show  more  than  individual  variations  from  a  generally  accepted 
standard  of  electoral  equality.  They  show  that  there  is  not— as  there 
has  never  been — a  standard  by  which  the  place  of  equality  as  a  factor 
in  apportionment  can  be  measured. 

Manifestly,  the  Equal  Protection  Clause  supplies  no  clearer  guide 
for  judicial  examination  of  apportionment  methods  than  would  the 
Guarantee  Clause  itself.  Apportionment,  by  its  character,  is  a  subject 
of  extraordinary  complexity,  involving — even  after  the  fundamental 
theoretical  issues  concerning  what  is  to  be  represented  in  a  representa- 
tive legislature  have  been  fought  out  or  compromised — considerations 
of  geography,  demography,  electoral  convenience,  economic  and  social 
cohesions  or  divergencies  among  particular  local  groups,  communica- 
tions, the  practical  effects  of  political  institutions  like  the  lobby  and 
the  city  machine,  ancient  traditions  and  ties  of  settled  usage,  respect 
for  proven  incumbents  of  long  experience  and  senior  status,  mathemat- 
ical mechanics,  censuses  compiling  relevant  data,  and  a  host  of  others. ^^^ 

i8»  Baker,  supra,  note  137,  at  11.  Recent  New  Jersey  legislation  provides  for  reappor- 
tionment of  the  State's  lower  house  by  executive  action  following  each  United 
States  census  subsequent  to  that  of  1960.  NJ  Laws  1961,  c.  1.  The  apportionment 
is  to  be  made  on  the  basis  of  population,  save  that  each  county  is  assured  at 
least  one  House  seat.  In  the  State's  Senate,  however,  by  constitutional  command, 
each  county  elects  a  single  senator,  regardless  of  population.  NJ  Const,  1947,  Art 
4  §  2  H  1. 

""Note,  42  Minn  L  Rev  017,  618-619   (1958). 

'*!  Greenfield,  Ford  and  Emery,  supra,  note  128,  at  3. 

i<2  University  of  Oklahoma,  Bureau  of  Government  Research,  The  Apportionment 
Problem  in  Oklahoma  (1959),  16-29. 

'«1  Labor's  Economic  Rev  89,  96   (1956). 

1"  Dauer  and  Kelsay,  Unrepresentative  States,  44  Nat  Mun  Rev  571,  572,  574    (1955). 

"5  See  the  Second  Schedule  to  the  House  of  Commons  (Redistribution  of  Seats)  Act, 
1949,  12  &  13  Geo  VI,  c.  66,  as  amended  by  the  House  of  Commons  (Redistribu- 
tion of  Seats)  Act,  1958,  6  &  7  Eliz  II,  c.  26,  §  2,  and  the  English  experience 
described  in  text  at  notes  50  to  61,  supra.  See  also  the  Report  of  the  Assembly 
Interim  Committee  on  Elections  and  Reapportionment,  California  Assembly 
(1951)  (hereafter,  California  Committee  Report),  37:  "The  geographic — the 
socioeconomic — the  desires  of  the  people — the  desires  of  the  elected  officeholders — 
the  desires  of  political  parties — all  these  can  and  do  legitimately  operate  not  only 
within  the  framework  of  the  'relatively  equal  in  population  districts'  factor,  but 
also  within  the  factors  of  contiguity  and  compactness.  The  county  and  Assembly 
line  legal  ristrictions  operate  outside  the  framework  of  theoretically  .'equal  in 
population  di.stricts.'  All  the  factors  might  conceivably  have  the  same  weight  in 
one  situation ;  in  another,  some  factors  might  be  considerably  more  important 
than  others  in  making  the  final  determination."  A  Virginia  legislative  committee 
adverted  to  ".  .  .  many  difficulties  such  as  natural  topographicl  barriers,  di- 
vergent business  and  social  interests,  lack  of  communication  by  rail  or  highway, 
and  the  disinclinations  of  communities  to  breaking  up  political  ties  of  long  stand- 
ing, resulting  in  some  cases  of  districts  requesting  to  remain  with  populations 
more  than  their  averages  rather  than  have  their  equal  representation   with  the 
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Legislative  responses  throughout  the  country  to  the  reapportionment 
demands  of  the  1960  Census  have  glarin^^ly  confirmed  that  these  are 
not  factors  that  lend  themselves  to  evaluations  of  a  nature  that  are  the 
staple  of  judicial  determinations  or  for  which  judges  are  equipped  to 
adjudicate  by  legal  training  or  experience  or  native  wit.  And  this  is  the 
more  so  true  because  in  every  strand  of  this  complicated,  intricate  web 
of  values  meet  the  contending  forces  of  partisan  politics. ^'^'^  The  prac- 
tical significance  of  apportionment  is  that  the  next  election  results  may 
differ  because  of  it.  Apportionment  battles  are  overwhelmingly  party 
or  intra-party  contests. ^'^'^  It  will  add  a  virulent  source  of  friction  and 
tension  in  federal-state  relations  to  embroil  the  federal  judiciary  in 
them.148 

IV. 

Appellants,  however,  contend  that  the  federal  courts  may  provide  the 
standard  which  the  Fourteenth  Amendment  lacks  by  reference  to  the 
provisions  of  the  constitution  of  Tennessee.  The  argument  is  that  al- 
though the  same  or  greater  disparities  of  electoral  strength  may  be 
suffered  to  exist  immune  from  federal  judicial  review  in  States  where 
they  result  from  apportionment  legislation  consistent  with  state  con- 
stitutions, the  Tennessee  legislature  may  not  abridge  the  rights  which, 
on  its  face,  its  own  constitution  appears  to  give,  without  by  that  act 
denying  equal  protection  of  the  laws.  It  is  said  that  the  law  of  Ten- 
nessee, as  expressed  by  the  words  of  its  written  constitution,  has  made 
the  basic  choice  among  policies  in  favor  of  representation  proportioned 
to  population,  and  that  it  is  no  longer  open  to  the  State  to  allot  its 
voting  power  on  other  principles. 

This  reasoning  does  not  bear  analysis.  Like  claims  invoking  state  con- 
stitutional requirement  have  been  rejected  here  and  for  good  reason.  It 
is  settled  that  whatever  federal  consequences  may  derive  from  a  dis- 
crimination worked  by  a  state  statute  must  be  the  same  as  if  the  same 

changed  conditions."  Report  of  the  Joint  Committee  on  the  Re-apportionment  of 
the  State  into  Senatorial  and  House  Districts,  Virginia  General  Assembly,  House 
of  Delegates,  H  Doc  No.  9  (1922),  1-2.  And  the  Tennessee  State  Planning  Com- 
mission, concerning  the  problem  of  congressional  redistricting  in  1950,  spoke  of 
a  "tradition  [which]  relates  to  the  sense  of  belonging — loyalties  to  groups  and 
items  of  common  interest  with  friends  and  fellow  citizens  of  like  circumstance, 
environment  or  region."  Tennessee  State  Planning  Commission,  Pub.  No.  222, 
Redistricting  for  Congress  (1950),  First  page. 
i«  See,  e.  g.,  California  Committee  Report,  at  52. 

".     .     .      [T]he  reapportionment  process  is,  by  its  very  nature,  political.     .     . 
There  will  be   politics   in   reapportionment   as   long   as   a   representative   form    of 
government  exists     .... 

"It  is   impossible  to  draw  a  district  boundary  line  without  that  line's  having 
some  political  significance.     .     .     ." 
"^  See,    e.    g.,    Celler,    Congressional    Apportionment — Past,    Present,    and    Future,    17 
Law  &  Contemp  Prob  268    (1952),  speaking  of  the  history  of  congressional  ap- 
portionment : 

"...  A  mere  reading  of  the  debates  [from  the  Constitutional  Convention 
down  to  contemporary  Congresses]  on  this  question  of  apportionment  reveals  the 
conflicting  interests  of  the  large  and  small  states  and  the  extent  to  which  partisan 
politics  permeates  the  entire  problem." 
"®  See  Standards  for  Congressional  Districts  (Apportionment),  Hearings  Before  Sub- 
committee No.  2  of  the  Committee  on  the  Judiciary,  House  of  Representatives, 
86th  Cong,  1st  Sess  23,  concerning  a  proposed  provision  for  judicial  enforcement 
of  certain  standards  in  the  laying  out  of  districts  : 

"Mr.  Kasem.  You  do  not  think  that  that  [a  provision  embodying  the  language : 
'in  as  compact  form  as  practicable']  might  result  in  a  decision  depending  upon 
the  political  inclinations  of  the  judge? 

"Mr.  Cbllee.  Are  you  impugning  the  integrity  of  our  Federal  judiciary? 

"Mr.   Kasem.   No  ;   I  just  recognize  their  human  frailties." 

For  an  instance  of  a  court  torn,  in  fact  or  fancy,  over  the  political  issues  in- 
volved in  reapportionment,  see  State  ex  rel.  Lashly  v  Becker,  290  Mo  560,  235 
SW  1017,  and  especially  the  dissenting  opinion  of  Higbee,  J.,  290  Mo  at  613,  235 
SW  at  1037. 
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discrimination  were  written  into  the  State's  fundamental  law.  Nash- 
ville, C.  &  St.  L.  R.  Co.  V  Browning,  310  US  362,  84  L  ed  1254,  60  S  Ct 
968.  And  see  Castillo  v  McConnico,  168  US  674,  42  L  ed  622,  18  S  Ct 
229 ;  Coulter  v  Louisville  &  N.  R.  Co.  196  US  599,  608,  609,  49  L  ed  615, 
617,  618,  25  S  Ct  342 ;  Owensboro  Waterworks  Co  v.  Owensboro,  200  US 
38,  50  L  ed  361,  26  S  Ct  249 ;  Herbert  v  Louisiana,  272  US  312,  316,  317, 
71  L  ed  270,  272,  273,  47  S  Ct  103,  48  ALR  1102 ;  Snowden  v  Hughes, 
321  US  1,  11,  88  L  ed  497,  504,  64  S  Ct  397.  Appellants  complain  of  a 
practice  which,  by  their  own  allegations,  has  been  the  law  of  Tennessee 
for  sixty  years.  They  allege  that  the  apportionment  act  of  1901  created 
unequal  districts  when  passed  and  still  maintains  unequal  districts. 
They  allege  that  the  Legislature  has  since  1901  purposely  retained 
unequal  districts.  And  the  Supreme  Court  of  Tennessee  has  refused  to 
invalidate  the  law  establishing  these  unequal  districts.  Kidd  v  McCan- 
less,  200  Tenn  273,  292  SW2d  40,  app  dismd  here  in  352  US  920,  1  L  ed 
2d  157,  77  S  Ct  223.  In  these  circumstances,  what  was  said  in  the 
Browning  Case,  supra  (310  US  at  369),  clearly  governs  this  case: 

"...  Here,  according  to  petitioner's  own  claim,  all  the  organs  of  the 
state  are  conforming  to  a  practice,  systematic,  unbroken  for  more  than 
forty  years,  and  now  questioned  for  the  first  time.  It  would  be  a  narrow 
conception  of  jurisprudence  to  confine  the  notion  of  'laws'  to  what  is 
found  written  on  the  statute  books,  and  to  disregard  the  gloss  which 
life  has  written  upon  it.  Settled  state  practice  cannot  supplant  consti- 
tutional guarantees,  but  it  can  establish  what  is  state  law.  The  Equal 
Protection  Clause  did  not  write  an  empty  formalism  into  the  Consti- 
tution. Deeply  embedded  traditional  ways  of  carrying  out  state  policy, 
such  as  those  of  which  petitioner  complains,  are  often  tougher  and  truer 
law  than  the  dead  words  of  the  written  text.  .  .  .  [T]he  Equal  Protec- 
tion Clause  is  not  a  command  of  candor.  ..." 

Tennessee's  law  and  its  policy  respecting  apportionment  are  what 
60  years  of  practice  show  them  to  be,  not  what  appellants  cull  from 
the  unenforced  and,  according  to  its  own  judiciary,  unenforceable 
words  of  its  Constitution.  The  statute  comes  here  on  the  same  footing,, 
therefore,  as  would  the  apportionment  laws  of  New  Jersey,  California 
or  Connecticut,^^^  and  is  unaffected  by  its  supposed  repugnance  to  the 
state  constitutional  language  on  which  appellants  rely.^^*^ 

In  another  aspect,  however,  the  Kidd  v  McCanless  Case  (Tenn)  su- 
pra, introduces  a  factor  peculiar  to  this  litigation,  which  only  empha- 
sizes the  duty  of  declining  the  exercise  of  federal  judicial  jurisdiction. 
In  all  of  the  apportionment  cases  which  have  come  before  the  Court, 
a  consideration  which  has  been  weighty  in  determining  their  nonjusti- 
ciability  has  been  the  difficulty  or  impossibility  of  devising  effective  judi- 
cial remedies  in  this  class  of  case.  An  injunction  restraining  a  general 
election  unless  the  legislature  reapportions  would  paralyze  the  critical 

"»  See  text  at  notes  139-143,  supra. 

'»  Decisions  of  state  courts  which  have  entertained  apportionment  cases  under  their 
respective  state  constitutions  do  not,  of  course,  involve  the  very  different  con- 
siderations relevant  to  federal  judicial  intervention.  State-court  adjudication  does 
not  involve  the  delicate  proljlenis  of  federal-state  relations  wliich  would  inhere  in 
the  exercise  of  federal  judicial  power  to  impose  restrictions  upon  the  States'  shap- 
ing of  their  own  governmental  institutions.  Moreover,  state  constitutions  generally 
speak  with  a  specificity  totally  lacliing  in  attempted  utilization  of  the  generalities 
of  the  Fourteenth  Amendment  to  apportionment  matters.  Some  expressly  commit 
apportionment  to  state  judicial  review,  see,  e.  g.,  NY  Const,  1938,  Art  3  §  5,  and 
even  where  they  do  not,  they  do  precisely  fix  the  criteria  for  judicial  judgment 
respecting  the  allocation  of  representative  strength  within  the  electorate.  See, 
e.  g.,  Asbury  Park  Pres.s,   Inc.  v  AVoolley,   33   N.J   1,   161  A2d   705. 
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centers  of  a  State's  political  system  and  threaten  political  dislocation 
whose  consequences  are  not  foreseeable.  A  declaration  devoid  of  implied 
compulsion  of  injunctive  or  other  relief  would  be  an  idle  threat.^^^ 
Surely  a  Federal  District  Court  could  not  itself  remap  the  State :  the 
same  complexities  which  impede  effective  judicial  review  of  apportion- 
ment a  fortiori  make  impossible  a  court's  consideration  of  these  im- 
ponderables as  an  original  matter.  And  the  choice  of  elections  at  large 
as  opposed  to  elections  by  district,  however  unequal  the  districts,  is  a 
matter  of  sweeping  political  judgment  having  enormous  political  im- 
plications, the  nature  and  reach  of  which  are  certainly  beyond  the 
informed  understanding  of,  and  capacity  for  appraisal  by,  courts. 

In  Tennessee,  moreover,  the  McCanless  Case  has  closed  off  several 
among  even  these  unsatisfactory  and  dangerous  modes  of  relief.  That 
case  was  a  suit  in  the  state  courts  attacking  the  1901  Keapportionment 
Act  and  sending  a  declaration  and  an  injunction  of  the  Act's  enforce- 
ment or,  alternatively,  a  writ  of  mandamus  compelling  state  election 
officials  to  hold  the  elections  at  large,  or,  again  alternatively,  a  decree 
of  the  court  reapportioning  the  State.  The  Chancellor  denied  all  co- 
ercive relief,  but  entertained  the  suit  for  the  purpose  of  rendering  a 
declaratory  judgment.  It  was  his  view  that  despite  an  invalidation 
of  the  statute  under  which  the  present  legislature  was  elected,  that 
body  would  continue  to  possess  de  facto  authority  to  reapportion,  and 
that  therefore  the  maintaining  of  the  suit  did  not  threaten  the  dis- 
ruption of  the  government.  The  Tennessee  Supreme  Court  agreed  that 
no  coercive  relief  could  be  granted;  in  particular,  it  said,  "There  is 
no  provision  of  law  for  election  of  our  General  Assembly  by  an  elec- 
tion at  large  over  the  State."  200  Tenn,  at  277,  292  SW2d,  at  42.  Thus, 
a  legislature  elected  at  large  would  not  be  the  legally  constituted 
legislative  authority  of  the  State.  The  court  reversed,  however,  the 
Chancellor's  determination  to  give  declaratory  relief,  holding  that  the 
ground  of  demurrer  which  asserted  that  a  striking  down  of  the  statute 
would  disrupt  the  orderly  process  of  government  should  have  been 
sustained : 

"(4)  It  seems  obvious  and  we  therefore  hold  that  if  the  Act  of 
1901  is  to  be  declared  unconstitutional,  then  the  de  facto  doctrine 
cannot  be  applied  to  maintain  the  present  members  of  the  General 
Assembly  in  office.  If  the  Chancellor  is  correct  in  holding  that  this 
statute  has  expired  by  the  passage  of  the  decade  following  its  enact- 
ment then  for  the  same  reason  all  prior  apportionment  acts  have 
expired  by  a  like  lapse  of  time  and  are  nonexistent.  Therefore  we 
would  not  only  not  have  any  existing  members  of  the  General  As- 
sembly but  we  would  have  no  apportionment  act  whatever  under 
which  a  new  election  could  be  held  for  the  election  of  members  to 
the  General  Assembly. 

"The  ultimate  result  of  holding  this  Act  unconstitutional  by  reason 
of  the  lapse  of  time  would  be  to  deprive  us  of  the  present  Legislature 
and  the  means  of  electing  a  new  one  and  ultimately  bring  about  the 
destruction  of  the  State  itself."  Id.,  200  Tenn,  at  281,  282,  292  SW2d, 
at  44. 


151  Appellants'    suggestion    that,    although    no    relief   may    need    be    given,    jurisdiction 
ought  to  be  retained  as  a  "spur"  to  legislative  action  does  not  merit  discussion. 
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A  federal  court  enforcing  the  Federal  Constitution  is  not,  to  be 
sure,  bound  by  the  remedial  doctrines  of  the  state  courts.  But  it  must 
consider  as  pertinent  to  the  propriety  or  impropriety  of  exercising 
its  jurisdiction  those  state-law  effects  of  its  decree  which  it  cannot 
itself  control.  A  federal  court  cannot  provide  the  authority  requisite 
to  make  a  legislature  the  proper  governing  body  of  the  State  of 
Tennessee.  And  it  cannot  be  doubted  that  the  striking  down  of  the 
statute  here  challenged  on  equal  protection  grounds,  no  less  than  on 
grounds  of  failure  to  reapportion  decennially,  would  deprive  the  State 
of  all  valid  apportionment  legislation  and — under  the  ruling  in  Mc- 
Canless — deprive  the  State  of  an  effective  law-based  legislative  branch. 
Just  such  considerations,  among  others  here  present,  were  determina- 
tive in  Luther  v  Borden  and  the  Oregon  initiative  cases. ^^^ 

Although  the  District  Court  had  jurisdiction  in  the  very  restricted 
sense  of  power  to  determine  whether  it  could  adjudicate  the  claim, 
the  case  is  of  that  class  of  political  controversy  which,  by  the  nature 
of  its  subject,  is  unfit  for  federal  judicial  action.  The  judgment  of  the 
District  Court,  in  dismissing  the  complaint  for  failure  to  state  a  claim 
on  which  relief  can  be  granted,  should  therefore  be  affirmed. 

Dissenting  opinion  of  Mr.  Justice  Harlan,  whom  Mr.  Justice  Frank- 
furter joins : 

The  dissenting  opinion  of  Mr.  Justice  Frankfurter,  in  which  I  join, 
demonstrates  the  abrupt  departure  the  majority  makes  from  judicial 
history  by  putting  the  federal  courts  into  this  area  of  state  concerns 
■ — an  area  which,  in  this  instance,  the  Tennessee  state  courts  them- 
selves have  refused  to  enter. 

It  does  not  detract  from  his  opinion  to  say  that  the  panorama  of 
judicial  history  it  unfolds,  though  evincing  a  steadfast  underlying 
principle  of  keeping  the  federal  courts  out  of  these  domains,  has  a 
tendency,  because  of  variants  in  expression,  to  becloud  analysis  in  a 
given  case.  With  due  respect  to  the  majority,  I  think  that  has  hap- 
pened here. 

Once  one  cuts  through  the  thicket  of  discussion  devoted  to  "juris- 
diction," ''standing,"  "justiciability  and  "political  question,"  there 
emerges  a  straightforward  issue  which,  in  my  view,  is  determinative 
of  this  case.  Does  the  complaint  disclose  a  violation  of  a  federal  con- 
stitutional right,  in  other  words,  a  claim  over  which  a  United  States 
District  Court  would  have  jurisdiction  under  28  USC  §  1343(3)  and 
42  USC  §  1983?  The  majority  opinion  does  not  actually  discuss  this 
basic  question,  but,  as  one  concurring  Justice  observes,  seems  to  decide 
it  "sub  silentio."  Ante,  p.  711.  However,  in  my  opinion,  appellants' 
allegations,  accepting  all  of  them  as  true,  do  not,  parsed  down  or  as 
a  whole,  show  an  infringement  by  Tennessee  of  any  rights  assured  by 
the  Fourteenth  Amendment.  Accordingly,  I  believe  the  complaint 
should  have  been  dismissed  for  "failure  to  state  a  claim  upon  which 
relief  can  be  granted."  Fed  Rules  Civ  Proc  12(b)    (6). 

It  is  at  once  essential  to  recognize  this  case  for  what  it  is.  The  issue 
here  relates  not  to  a  method  of  state  electoral  apportionment  by  which 
seats  in  the  federal  House  of  Representatives  are  allocated,  but  solely 
to  the  right  of  a  State  to  fix  the  basis  of  representation  in  its  own 

'^2  See  note  24,  supra. 
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legislature.  Until  it  is  first  decided  to  what  extent  that  right  is  limited 
by  the  Federal  Constitution,  and  whether  what  Tennessee  has  done 
or  failed  to  do  in  this  instance  runs  afoul  of  any  such  limitation,  we 
need  not  reach  the  issues  of  "justiciability"  or  "political  question" 
or  any  of  the  other  considerations  which  in  such  cases  as  Colegrove 
V  Green,  328  US  549,  90  L  ed  1432,  66  S  Ct  1198,  led  the  Court  to 
decline  to  adjudicate  a  challenge  to  a  state  apportionment  affecting 
seats  in  the  federal  House  of  Representatives,  in  the  absence  of  a 
controlling  Act  of  Congress.  See  also  "Wood  v  Broom,  287  US  1,  77 
L  ed  131,  53  S  Ct  1. 

The  appellants'  claim  in  this  case  ultimately  rests  entirely  on  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment.  It  is  asserted 
that  Tennessee  has  violated  the  Equal  Protection  Clause  by  maintain- 
ing in  effect  a  system  of  apportionment  that  grossly  favors  in  legisla- 
tive representation  the  rural  sections  of  the  State  as  against  its  urban 
communities.  Stripped  to  its  essentials  the  complaint  purports  to  set 
forth  three  constitutional  claims  of  varying  breadth: 

(1)  The  Equal  Protection  Clause  requires  that  each  vote  cast  in 
state  legislative  elections  be  given  approximately  equal  weight. 

(2)  Short  of  this,  the  existing  apportionment  of  state  legislators  is 
so  unreasonable  as  to  amount  to  an  arbitrary  and  capricious  act  of 
classification  on  the  part  of  Tennessee  Legislature,  which  is  offensive 
to  the  Equal  Protection  Clause. 

(3)  In  any  event,  the  existing  apportionment  is  rendered  invalid 
under  the  Fourteenth  Amendment  because  it  flies  in  the  face  of  the 
Tennessee  Constitution. 

For  reasons  given  in  Mr.  Justice  Frankfurter's  opinion,  ante,  pp. 
748,  749,  the  last  of  these  propositions  is  manifestly  untenable,  and 
need  not  be  dealt  with  further.  I  turn  to  the  other  two. 

1. 

I  can  find  nothing  in  the  Equal  Protection  Clause  or  elsewhere  in 
the  Federal  Constitution  which  expressly  or  impliedly  supports  the 
view  that  state  legislatures  must  be  so  structured  as  to  reflect  with 
approximate  equality  the  voice  of  every  voter.  Not  only  is  that  prop- 
osition refuted  by  history,  as  shown  by  my  Brother  Frankfurter,  but 
it  strikes  deep  into  the  heart  of  our  federal  system.  Its  acceptance 
would  require  us  to  turn  our  backs  on  the  regard  which  this  Court 
has  always  shown  for  the  judgment  of  state  legislatures  and  courts 
on  matters  of  basically  local  concern. 

In  the  last  analysis,  what  lies  at  the  core  of  this  controversy  is  a 
difference  of  opinion  as  to  the  function  of  representative  government. 
It  is  surely  beyond  argument  that  those  who  have  the  responsibility 
for  devising  a  system  of  representation  may  permissibly  consider  that 
factors  other  than  bare  numbers  should  be  taken  into  account.  The 
existence  of  the  United  States  Senate  is  proof  enough  of  that.  To 
consider  that  we  may  ignore  the  Tennessee  Legislature's  judgment  in 
this  instance  because  that  body  was  the  product  of  an  asymmetrical 
electoral  apportionment  would  in  effect  be  to  assume  the  very  conclu- 
sion here  disputed.  Hence  we  must  accept  the  present  form  of  the 
Tennessee  Legislature  as  the  embodiment  of  the  State's  choice,  or, 
more  realistically,  its  compromise,  between  competing  political  philos- 
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ophies.  The  federal  courts  have  not  been  empowered  by  the  Equal 
Protection  Clause  to  judge  -^vhether  this  resolution  of  the  State's 
internal  political  conflict  is  desirable  or  undesirable,  Tvise  or  unwise. 

AVith  respect  to  state  tax  statutes  and  regulatory  measures,  for  ex- 
ample, it  has  been  said  that  the  '  *  day  is  gone  when  this  Court  uses  the 
Fourteenth  Amendment  to  strike  do-v^Ti  state  laws  .  .  .  because  they 
may  be  unwise,  improvident,  or  out  of  harmony  with  a  particular  school 
of  thought."  Williamson  t  Lee  Optical  of  Okla.,  Inc.  348  US  483.  4:88, 
99  L  ed  563.  572,  75  S  Ct  461.  I  would  think  it  all  the  more  compelling 
for  us  to  follow  this  principle  of  self-restraint  when  what  is  involved 
is  the  freedom  of  a  State  to  deal  with  so  intimate  a  concern  as  the  struc- 
ture of  is  own  legislative  branch.  The  Federal  Constitution  imposes  no 
limitation  on  the  form  which  a  state  government  may  take  other  than 
generally  committing  to  the  United  States  the  duty  to  guarantee  to 
every  State  "a  Kepublicau  Form  of  Government.*'  And.  as  my  Brother 
Frankfurter  so  conclusively  proves  (ante,  pp.  738-743).  no  intention 
to  fix  immutably  the  means  of  selecting  representatives  for  state  gov- 
ernments could  have  been  in  the  minds  of  either  the  Founders  or  the 
draftsmen  of  the  Fourteenth  Amendment. 

In  short,  there  is  nothing  in  the  Federal  Constitution  to  prevent  a 
State,  acting  not  irrationally,  from  choosing  any  electoral  legislative 
structure  it  thinks  best  suited  to  the  interests,  temper,  and  customs  of 
its  people.  I  would  have  thought  this  proposition  settled  bv  MacDougall 
V.  Green,  335  US  281  [93  L  ed  3,  69  S  Ct  1],  in  which  the  Court  ob- 
served (at  p.  283 J  that  to  "'assume  that  political  power  is  a  function 
exelusivelv  of  numbers  is  to  disregard  the  practicalities  of  govern- 
ment," and  reaffirmed  by  South  v  Peters.  339  US  276,  94  L  ed  834,  70 
S  Ct  641.  A  State's  choice  to  distribute  electoral  strength  among  geo- 
graphical units,  rather  than  according  to  a  census  of  poptilation.  is 
certainly  no  less  a  rational  decision  of  policy  than  would  be  its  choice 
to  levy  a  tax  on  property  rather  than  a  tax  on  income.  Both  are  legis- 
lative judgments  entitled  to  equal  re.spect  from  this  Cottrt. 

II. 

The  claim  that  Tennessee's  system  of  aiDportionment  is  so  unreason- 
able as  to  amount  to  a  capricious  classification  of  voting  strength  stands 
up  no  better  under  dispassionate  analysis. 

The  Court  has  said  time  and  again  that  the  Equal  Protection  Clause 
does  not  demand  of  state  enactments  either  mathematical  identity  or 
rigid  equality.  E.  g..  Allied  Stores  of  Ohio.  Inc.  v  Bowers.  358  US  522, 
527,  528.  3  L*ed  2d  480, 484. 485,  79  S  Ct  437,  and  authorities  there  cited ; 
McGowan  v  Maryland.  366  US  420,  425.  426.  6  L  ed  2d  393.  398,  399, 
81  S  Ct  1101.  All  that  is  prohibited  is  "invidious  discrimination"  bear- 
ing no  rational  relation  to  any  permissible  policy  of  the  State.  William- 
son V  Lee  Optical  of  Okla.,  Inc.  supra  (348  US  at  489).  And  in  deciding 
whether  such  discrimination  has  been  practiced  by  a  State,  it  must  be 
borne  in  mind  that  a  "statutory-  discrimination  will  not  be  set  aside  if 
any  state  of  facts  reasonably  may  be  conceived  to  justify  it."  McGowan 
V  Maryland  (L'S)  supra.  It  is  not  inequality  alone  that  calls  for  a  hold- 
ing of  unconstitutionality ;  only  if  the  inequality  is  based  on  an  imper- 
missible standard  may  this  Court  condemn  it. 
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What  then  is  the  basis  for  the  claim  made  in  this  case  that  the  distri- 
bution of  state  senators  and  representatives  is  the  product  of  capri- 
ciousness  or  of  some  constitutionally  prohibited  policy?  It  is  not  that 
Tennessee  has  arranged  its  electoral  districts  with  a  deliberate  purpose 
to  dilute  the  voting-  strength  of  one  race,  cf.  Gomillion  v  Lightfoot,  364 
US  339,  5  L  ed  2d  110,  81  S  Ct  125,  or  that  some  religious  group  is 
intentionally  underrepresented.  Nor  is  it  a  charge  that  the  legislature 
has  indulged  in  sheer  caprice  by  allotting  representatives  to  each  county 
on  the  basis  of  a  throw  of  the  dice,  or  of  some  other  determinant  bear- 
ing no  rational  relation  to  the  question  of  apportionment.  Rather,  the 
claim  is  that  the  State  Legislature  has  unreasonably  retained  substan- 
tially the  same  allocation  of  senators  and  representatives  as  was  estab- 
lished by  statute  in  1901,  refusing  to  recognize  the  great  shift  in  the 
population  balance  between  urban  and  rural  communities  that  has 
occurred  in  the  meantime. 

It  is  further  alleged  that  even  as  of  1901  the  apportionment  was  in- 
valid, in  that  it  did  not  allocate  state  legislators  among  the  counties 
in  accordance  with  the  formula  set  out  in  Art.  2  §  5,  of  the  Tennessee 
Constitution.  In  support  of  this  the  appellants  have  furnished  a  Table 
which  indicates  that  as  of  1901  six  counties  were  overrepresented  and 
11  were  underrepresented.  But  that  Table  in  fact  shows  nothing  in  the 
way  of  significant  discrepancy ;  in  the  instance  of  each  county  it  is  only 
one  representative  who  is  either  lacking  or  added.  And  it  is  further 
perfectly  evident  that  the  variations  are  attributable  to  nothing  more 
than  the  circumstance  that  the  then  enumeration  of  voters  resulted  in 
fractional  remainders  with  respect  to  which  the  precise  formula  of  the 
Tennessee  Constitution  was  in  some  instances  slightly  disregarded.  Un- 
less such  de  minimis  departures  are  to  be  deemed  of  significance,  these 
statistics  certainly  provide  no  substantiation  for  the  charge  that  the 
1901  apportionment  was  arbitrary  and  capricious.  Indeed,  they  show 
the  contrary. 
_  Thus  reduced  to  its  essentials,  the  charge  of  arbitrariness  and  capri- 
ciousness  rests  entirely  on  the  consistent  refusal  of  the  Tennessee  Legis- 
lature over  the  past  60  years  to  alter  a  pattern  of  apportionment  that 
was  reasonable  when  conceived. 

A  Federal  District  Court  is  asked  to  say  that  the  passage  of  time  has 
rendered  the  1901  apportionment  obsolete  to  the  point  where  its  con- 
tinuance becomes  vulnerable  under  the  Fourteenth  Amendment.  But  is 
not  this  matter  one  that  involves  a  classic  legislative  judgment  ?  Surely 
it  lies  within  the  province  of  a  state  legislature  to  conclude  that  an 
existing  allocation  of  senators  and  representatives  constitutes  a  de- 
sirable balance  of  geographical  and  demographical  representation,  or 
that  in  the  interest  of  stability  of  government  it  would  be  best  to  defer 
for  some  further  time  the  redistribution  of  seats  in  the  state  legislature. 

Indeed,  I  would  hardly  think  it  unconstitutional  if  a  state  legislature 's 
expressed  reason  for  establishing  or  maintaining  an  electoral  imbalance 
between  its  rural  and  urban  population  were  to  protect  the  State 's  agri- 
cultural interests  from  the  sheer  weight  of  numbers  of  those  residing 
in  its  cities.  A  State  may,  after  all,  take  account  of  the  interests  of  its 
rural  population  in  the  distribution  of  tax  burdens,  e.  g.,  American  Su- 
gar Ref .  Co.  V  Louisiana,  179  US  89,  45  L  ed  102,  21  S  Ct  43,  and  rec- 
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ognition  of  the  special  problems  of  agricultural  interests  has  repeatedly 
been  reflected  in  federal  legislation,  e.  g.,  Capper-Volstead  Act,  42  Stat 
388;  Agricultural  Adjustment  Act  of  1938,  52  Stat  31.  Even  the  ex- 
emption of  agricultural  activities  from  state  criminal  statutes  of  other- 
wise general  application  has  not  been  deemed  offensive  to  the  Equal 
Protection  Clause.  Tigner  v  Texas,  310  US  141,  84  L  ed  1124,  60  S  Ct 
879,  130  ALE  1321.  Does  the  Fourteenth  Amendment  impose  a  stricter 
limitation  upon  a  State's  apportionment  of  political  representatives 
to  its  central  government?  I  think  not.  These  are  matters  of  local 
policy,  on  the  wisdom  of  which  the  federal  judiciary  is  neither  per- 
mitted nor  qualified  to  sit  in  judgment. 

The  suggestion  of  my  Brother  Frankfurter  that  courts  lack  stand' 
ards  by  which  to  decide  such  cases  as  this,  is  relevant  not  only  to  the 
question  of  "justiciability,"  but  also,  and  perhaps  more  fundamentally, 
to  the  determination  whether  any  cognizable  constitutional  claim  has 
been  asserted  in  this  case.  Courts  are  unable  to  decide  when  it  is  that 
an  apportionment  originally  valid  becomes  void  because  the  factors 
entering  into  such  a  decision  are  basically  matters  appropriate  only  for 
legislative  judgment.  And  so  long  as  there  exists  a  possible  rational 
legislative  policy  for  retaining  an  existing  apportionment,  such  a  legis- 
lative decision  cannot  be  said  to  breach  the  bulwark  against  arbitrari- 
ness and  caprice  that  the  Fourteenth  Amendment  affords.  Certainly, 
with  all  due  respect,  the  facile  arithmetical  argument  contained  in 
Part  II  of  my  Brother  Clark's  separate  opinion  (ante,  pp  707-709) 
provides  no  tenable  basis  for  considering  that  there  has  been  such  a 
breach  in  this  instance.  (See  the  Appendix  to  this  opinion.) 

These  conclusions  can  hardly  be  escaped  by  suggesting  that  caprici- 
ous state  action  might  be  found  were  it  to  appear  that  a  majority  of  the 
Tennessee  legislators,  in  refusing  to  consider  reapportionment,  had  been 
actuated  by  self-interest  in  perpetuating  their  own  political  offices  or 
by  other  unworthy  or  improper  motives.  Since  Fletcher  v  Peck  (US) 
6  Cranch  87,  3  L  ed  162,  was  decided  many  years  ago,  it  has  repeatedly 
been  pointed  out  that  it  is  not  the  business  of  the  federal  courts  to  in- 
quire into  the  personal  motives  of  legislators.  E.  g.,  Arizona  v  Cali- 
fornia, 283  US  423,  455,  and  note  7,  75  L  ed  1154,  1165,  1166,  51  S  Ct 
522.  The  function  of  the  federal  judiciary  ends  in  matters  of  this  kind 
once  it  appears,  as  I  think  it  does  here  on  the  undisputed  facts,  that 
the  state  action  complained  of  could  have  rested  on  some  rational  basis. 
(See  the  Appendix  to  this  opinion.) 

It  is  my  view  that  the  majority  opinion  has  failed  to  point  to  any 
recognizable  constitutional  claim  alleged  in  this  complaint.  Indeed,  it  is 
interesting  to  note  that  my  Brother  Stewart  is  at  pains  to  disclaim  for 
himself,  and  to  point  out  that  the  majority  opinion  does  not  suggest, 
that  the  Federal  Constitution  requires  of  the  States  any  particular 
kind  of  electoral  apportionment,  still  less  that  they  must  accord  to  each 
voter  approximately  equal  voting  strength.  Concurring  opinion,  ante, 
p.  713.  But  that  being  so,  what,  may  it  be  asked,  is  left  of  this  com- 
plaint? Surely  the  bare  allegations  that  the  existing  Tennessee  appor- 
tionment is  "incorrect,"  "arbitrary,"  "obsolete"  and  "unconstitu- 
tional"— amounting  to  nothing  more  than  legal  conclusions— do  not 
themselves  save  the  complaint  from  dismissal.  See  Snowden  v  Hughes, 
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321  US  1,  88  L  ed  497,  64  S  Ct  397 ;  Collins  v  Hardyman,  341  US  651, 
95  L  ed  1253,  71  S  Ct  937.  Nor  do  those  allegations  shift  to  the  appellees 
the  burden  of  proving-  the  constitutionality  of  this  state  statute ;  as  is  so 
correctly  emphasized  by  my  Brother  Stewart  (ante,  p.  714),  this  Court 
has  consistently  held  in  cases  arising  under  the  Equal  Protection  Clause 
that  "  'the  burden  of  establishing  the  unconstitutionality  qi  a  statute 
rests  on  him  who  assails  it,'  Metropolitan  Ins.  Co.  v  Brownell,  294  U.S. 
581,  584."  (Emphasis  added.)  Moreover,  the  appellants  do  not  sug- 
gest that  they  could  show  at  a  trial  anything  beyond  the  matters  previ- 
ously discussed  in  this  opinion,  which  add  up  to  nothing  in  the  way 
of  a  supportable  constitutional  challenge  against  this  statute.  And 
finally,  the  majority's  failure  to  come  to  grips  with  the  question  whether 
the  complaint  states  a  claim  recognizable  under  the  Federal  Consti- 
tution— an  issue  necessarily  presented  by  appellee's  motion  to  dismiss 
— does  not  of  course  furnish  any  ground  for  permitting  this  action  to 
go  to  trial. 

From  a  reading  of  the  majority  and  concurring  opinions  one  v/ill 
not  find  it  difficult  to  catch  the  premises  that  underlie  this  decision.  The 
fact  that  the  appellants  have  been  unable  to  obtain  political  redress  of 
their  asserted  grievances  appears  to  be  regarded  as  a  matter  which 
should  lead  the  Court  to  stretch  to  find  some  basis  for  judicial  interven- 
tion. AVhile  the  Equal  Protection  Clause  is  invoked,  the  opinion  for  the 
Court  notably  eschews  explaining  how,  consonant  with  past  decisions, 
the  undisputed  facts  in  this  case  can  be  considered  to  show  a  violation 
of  that  constitutional  provision.  The  majority  seems  to  have  accepted 
the  argument,  pressed  at  the  bar,  that  if  this  Court  merely  asserts  au- 
thority in  this  field,  Tennessee  and  other  "malapportioning"  States  will 
quickly  respond  with  appropriate  political  action,  so  that  this  Court 
need  not  be  greatly  concerned  about  the  federal  courts  becoming  further 
involved  in  these  matters.  At  the  same  time  the  majority  has  wholly 
failed  to  reckon  with  what  the  future  may  hold  in  store  if  this  optimis- 
tic prediction  is  not  fulfilled.  Thus,  what  the  Court  is  doing  reflects 
more  an  adventure  in  judicial  experimentation  than  a  solid  piece  of 
constitutional  adjudication.  Whether  dismissal  of  this  case  should  have 
been  for  want  of  jurisdiction  or,  as  is  suggested  in  Bell  v  Hood,  327  US 
678,  682,  683,  90  L  ed  939,  943,  66  S  Ct  773,  13  ALK2d  383,  for  failure 
of  the  complaint  to  state  a  claim  upon  which  relief  could  be  granted, 
the  judgment  of  the  District  Court  was  correct. 

In  conclusion,  it  is  appropriate  to  say  that  one  need  not  agree,  as  a 
citizen,  with  what  Tennessee  has  done  or  failed  to  do,  in  order  to  dep- 
recate, as  a  judge,  what  the  majority  is  doing  today.  Those  observers 
of  the  Court  who  see  it  primarily  as  the  last  refuge  for  the  correction  of 
all  inequality  or  injustice,  no  matter  what  its  nature  or  source,  will  no 
doubt  applaud  this  decision  and  its  break  with  the  past.  Those  who 
consider  that  continuing  national  respect  for  the  Court's  authority  de- 
pends in  large  measure  upon  its  wise  exercise  of  self-restraint  and  disci- 
pline in  constitutional  adjudication,  will  view  the  decision  with  deep 
concern. 

I  would  affirm. 
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Appendix. 

THE  INADEQUACY  OF  ARITHMETICAL  FORMULAS  AS 

MEASURES  OF  THE  RATIONALITY  OF  TENNESSEE'S 

APPORTIONMENT 

Two  of  the  three  separate  concurring  opinions  appear  to  concede  that 
the  Equal  Protection  Clause  does  not  guarantee  to  each  state  voter  a 
vote  of  approximately  equal  weight  for  the  State  Legislature.  Whether 
the  existing  Tennessee  apportionment  is  constitutional  is  recognized  to 
depend  only  on  whether  it  can  find  "any  possible  justification  in  ra- 
tionality" (ante,  p.  713)  ;  it  is  to  be  struck  down  only  if  "the  discrimi- 
nation here  does  not  fit  any  pattern"  (ante,  p.  709).^ 

One  of  the  concurring  opinions,  that  of  my  Brother  Stewart,  sug- 
gests no  reasons  which  would  justify  a  finding  that  the  present  distribu- 
tion of  state  legislators  is  unconstitutionally  arbitrary.  The  same  is 
true  of  the  majority  opinion.  My  Brother  Clark,  on  the  other  hand, 
concludes  that  "the  apportionment  picture  in  Tennessee  is  a  topsy-tur- 
vical  of  gigantic  proportions"  (ante,  p.  707),  solely  on  the  basis  of  cer- 
tain statistics  presented  in  the  text  of  his  separate  opinion  and  included 
in  a  more  extensive  Table  appended  thereto.  In  my  view,  that  analysis 
is  defective  not  only  because  the  "total  representation"  formula  set 
out  in  footnote  7  of  the  opinion  (ante,  p.  707),  rests  on  faulty  mathe- 
matical foundations,  but,  more  basically,  because  the  approach  taken 
wholly  ignores  all  other  factors  justifying  a  legislative  determination 
of  the  sort  involved  in  devising  a  proper  apportionment  for  a  State 
Legislature. 

In  failing  to  take  any  of  such  other  matters  into  account  and  in 
focusing  on  a  particular  m-athematical  formula  which,  as  will  be  shown, 
is  patently  unsound,  my  Brother  Clark's  opinion  has,  I  submit,  un- 
wittingly served  to  bring  into  bas-relief  the  very  reasons  that  sup- 
port the  view  that  this  complaint  does  not  state  a  claim  on  which  re- 
lief could  be  granted.  For  in  order  to  w^arrant  holding  a  state  electoral 
apportionment  invalid  under  the  Equal  Protection  Clause,  a  court,  in  ■ 
line  with  well-established  constitutional  doctrine,  must  find  that  none 
of  the  permissible  policies  and  none  of  the  possible  formulas  on  which 
it  might  have  been  based  could  rationally  justify  particular  inequali- 
ties. 

I. 

At  the  outset,  it  cannot  be  denied  that  the  apportionment  rules  ex- 
plicitly set  out  in  the  Tennessee  Constitution  are  rational.  These  rules 
are  based  on  the  following  obviously  permissible  policy  determinations : 
(1)  to  utilize  counties  as  electoral  units;  (2)  to  prohibit  the  division  of 
any  county  in  the  composition  of  electoral  districts;  (3)  to  allot  to 
each  county  that  has  a  substantial  voting  population — at  least  two- 
thirds  of  the  average  voting  population  per  county — a  separate  "direct 
representative";  (4)  to  create  "floterial"  districts  (multicounty  rep- 
resentative districts)  made  up  of  more  than  one  county;  and   (5)   to 
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require  that  such  districts  be  composed  of  adjoining  counties.^  Such 
a  framework  unavoidably  leads  to  unreliable  arithmetic  inequalities 
under  any  mathematical  formula  whereby  the  counties'  "total  repre- 
sentation" is  sought  to  be  measured.  It  particularly  results  in  egregi- 
ously  deceptive  disparities  if  the  formula  proposed  in  my  Brother 
Clark's  opinion  is  applied. 

That  formula  computes  a  county 's  ' '  total  representation ' '  by  adding 

(1)  the  number  of  "direct  representatives"  the  county  is  entitled  to 
elect;  (2)  a  fraction  of  any  other  seats  in  the  Tennessee  House  which 
are  allocated  to  that  county  jointly  with  one  or  more  others  in  a  "flo- 
terial  district";  (3)  triple  the  number  of  senators  the  county  is  entitled 
to  elect  alone ;  and  (4)  triple  a  fraction  of  any  seats  in  the  Tennessee 
Senate  which  are  allocated  to  that  county  jointly  with  one  or  more 
others  in  a  multicounty  senatorial  district.  The  fractions  used  for  items 

(2)  and  (4)  are  computed  by  allotting  to  each  county  in  a  combined 
district  an  equal  share  of  the  House  or  Senate  seat,  regardless^  of  the 
voting  population  of  each  of  the  counties  that  make  up  the  election  dis- 
trict.^ 

This  formula  is  patently  deficient  in  that  it  eliminates  from  consider- 
ation the  relative  voting  power  of  the  counties  that  are  joined  together 
in  a  single  election  district.  As  a  result,  the  formula  unrealistically  as- 
signs to  Moore  County  one -third  of  a  senator,  in  addition  to  its  direct 
representative  (ante,  pp.  707,  708),  although  it  must  be  obvious  that 
Moore's  voting  strength  in  the  Eighteenth  Senatorial  District  is  al- 
most negligible.  Since  Moore  County  could  cast  only  2,340  votes  of  a 
total  eligible  vote  of  30,478  in  the  senatorial  district,  it  should  in  truth 
be  considered  as  represented  by  one-fifteenth  of  a  senator.  Assuming, 
arguendo,  that  any  "total  representation"  figure  is  of  significance, 
Moore's  "total  representation"  should  be  1.23,  not  2.^ 

The  formula  suggested  by  my  Brother  Clark  must  be  adjusted  re- 
gardless whether  one  thinks,  as  I  assuredly  do  not,  that  the  Federal 
Constitution  requires  that  each  vote  be  given  equal  weight.  The  correc- 

iThe  relevant  provisions  of  the  Tennessee  Constitution  are  Art  2   §§    5  and   6: 

"Sec.  5.  The  number  of  Representatives  shall,  at  the  several  periods  of  making 
the  enumeration,  be  apportioned  among  the  several  counties  or  districts,  according 
to  the  number  of  qualified  voters  in  each,  and  shall  not  exceed  seventy-flve,  until 
the  population  of  the  State  shall  be  one  million  and  a  half,  and  shall  never 
exceed  ninety-nine;  Provided,  That  any  county  having  two-thirds  of  the  ratio 
shall  be  entitled  to  one  member. 

"Sec.  6.  The  number  of  Senators  shall,  at  the  several  periods  of  making  the 
enumeration,  be  apportioned  among  the  several  counties  or  districts,  according 
to  the  number  of  qualified  voters  in  each,  and  shall  not  exceed  one-third  the  num- 
ber of  Representatives.  In  apportioning  the  Senators  among  the  different  counties, 
the  fraction  that  may  be  lost  by  any  county  or  counties,  in  the  apportionment 
of  members  of  the  House  of  Representatives,  shall  be  made  up  to  such  county  or 
counties  in  the  Senate  as  near  as  may  be  practicable.  When  a  district  is  composed 
of  two  or  more  counties  they  shall  be  adjoining,  and  no  counties  shall  be  divided 
in  forming  a  district."  .,      .    „         , 

2  This  foi-mula  is  not  clearly  spelled  out  in  the  opinion,  but  it  is  necessarily  mterrea 

from  the  figures  that  are  presented.  Knox  County,  for  example,  is  said  to  have 
a  "total  representation"  of  7.25.  It  elects  (1)  three  direct  representatives  (value 
3.00)  ;  (2)  one  representative  from  a  two-county  district  (value  .50)  ;  (3)  one 
direct  senator  (value  3.00)  ;  and  (4)  one  senator  in  a  four-county  district  (value 
.75).  See  Appendix,  ante,  pp.  758,  759. 

3  If  this    "adjusted"   formula   for   measuring   "total  representation"   is   applied   to   the 

other  "horribles"  cited  in  the  concurring  opinion  (ante,  pp  707,  708),  it  reveals 
that  these  counties — which  purportedly  have  equal  "total  representation"  but  dis- 
tinctly unequal  voting  population — do  not  have  the  same  "total  representation  at 
all.  Rather  than  having  the  same  representation  as  Rutherford  County,  Moore 
County  has  only  about  40%  of  what  Rutherford  has.  Decatur  County  has  only 
55%  of  the  representation  of  Carter  County.  V7hile  Loudon  and  Anderson 
Counties  are  substantially  underrepresented,  this  is  because  of  their  proximity 
to  Knox  County,  which  outweighs  their  votes  in  the  Sixth  Senatorial  District  and 
in  the  Eighth  Floterial  District. 
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tion  is  necessary  simply  to  reflect  the  real  facts  of  political  life.  It 
may,  of  course,  be  true  that  the  floterial  representative's  "function  is 
to  represent  the  whole  district"  (ante,  pp.  708,  709).  But  can  it  be 
gainsaid  that  so  long  as  elections  within  the  district  are  decided  not  by 
a  county-unit  system,  in  which  each  county  casts  one  vote,  but  by  add- 
ing the  total  number  of  individual  votes  cast  for  each  candidate,  the 
concern  of  the  elected  representatives  will  primarily  be  with  the  most 
populous  counties  in  the  district? 


I  do  not  mean  to  suggest  that  any  mathematical  formula,  albeit  an 
"adjusted"  one,  would  be  a  proper  touchstone  to  measure  the  ration- 
ality of  the  present  or  of  appellants '  proposed  apportionment  plan.  For, 
as  the  Table  appended  to  my  Brother  Clark's  opinion  so  conclusively 
shows,  whether  one  applies  the  formula  he  suggests  or  one  that  is  ad- 
justed to  reflect  proportional  voting  strength  within  an  election  dis- 
trict, no  plan  of  apportionment  consistent  with  the  principal  policies 
of  the  Tennessee  Constitution  could  provide  proportionately  equal 
"total  representation"  for  each  of  Tennessee's  95  counties. 

The  pattern  suggested  by  the  appellants  in  Exhibits  "A"  and  "B" 
attached  to  their  complaint  is  said  to  be  a  "fair  distribution"  which 
accords  with  the  Tennessee  Constitution,  and  under  which  each  of  the 
election  districts  represents  approximately  equal  voting  population.  But 
even  when  tested  by  the  "adjusted"  formula,  the  plan  reveals  gross 
"total  representation"  disparities  that  would  make  it  appear  to  be  a 
"crazy  quilt."  For  example,  Loudon  County,  with  twice  the  voting 
population  of  Humphreys  County  would  have  less  representation  than 
Humphreys,  and  about  one-third  the  representation  of  AVarren  County, 
which  has  only  73  more  voters.  Among  the  more  populous  counties,  simi- 
lar discrepancies  would  appear.  Although  Anderson  County  has  only 
somewhat  over  10%  more  voters  than  Blount  County,  it  would  have 
approximately  75%  more  representation.  And  Blount  would  have 
approximately  two-thirds  the  representation  of  ]\Iontgomery  County, 
whicli  has  about  13%  less  voters.* 

III. 

The  fault  with  a  purely  statistical  approach  to  the  case  at  hand  lies 
not  with  the  particular  mathematical  formula  used,  but  in  the  failure 
to  take  account  of  the  fact  that  a  multitude  of  legitimate  legislative 
policies,  along  with  circumstances  of  geography  and  demography,  could 
account  for  the  seeming  electoral  disparities  among  counties.  The  princi- 
ples set  out  in  the  Tennessee  Constitution  are  just  some  of  those  that 
were  deemed  significant.  Others  may  have  been  considered  and  ac- 
cepted by  those  entrusted  with  the  responsibility  for  Tennessee's  appor- 
tionment. And  for  the  purposes  of  judging  constitutionality  under  the 
Equal  Protection  Clause  it  must  be  remembered  that  what  is  controlling 

♦  These  disparities  are  as  serious,  if  not  more  so,  when  my  Brother  Clark's  formula 
is  applied  to  the  appellants'  proposal.  For  example,  if  the  nine  counties  chosen 
by  him  as  illustrative  are  examined  as  they  would  be  represented  under  the 
appellants'  distribution,  Moore  County,  with  a  voting  population  of  2,340,  is 
piven  more  electoral  strengrth  than  Decatur  County,  with  a  voting  population  of 
.'5,56.'?.  Carter  County  (voting  population  23,302)  has  20%  more  "total  representa- 
tion" than  Anderson  County  (voting  population  33,990),  and  33%  more  than 
Rutherford  County  (voting  population  25,316). 
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on  the  issue  of  "rationality"  is  not  what  the  State  Legislature  may 
actually  have  considered  but  what  it  may  be  deemed  to  have  considered. 

For  example,  in  the  list  of  "horribles"  cited  by  my  Brother  Clark 
(ante,  pp.  707,  708),  all  the  " underrepresented "  counties  are  semi- 
urban  :  all  contain  municipalities  of  over  10,000  population.^  This  is  not 
to  say,  however,  that  the  presence  of  any  such  municipality  within  a 
county  necessarily  demands  that  its  proportional  representation  be 
reduced  in  order  to  render  it  consistent  with  an  "urban  versus  rural" 
plan  of  apportionment.  Other  considerations  may  intervene  and  out- 
weigh the  Legislature's  desire  to  distribute  seats  so  as  to  achieve  a 
proper  balance  between  urban  and  rural  interests.  The  size  of  a  county, 
in  terms  of  its  total  area,  may  be  a  factor.^  Or  the  location  within  a 
county  of  some  major  industry  may  be  thought  to  call  for  dilution  of 
voting  strength.'^  Again,  the  combination  of  certain  smaller  counties 
with  their  more  heavily  populated  neighbors  in  senatorial  or  "fioterial" 
districts  may  result  in  apparent  arithmetic  inequalities.^ 

More  broadly,  the  disparities  in  electoral  strength  among  the  various 
counties  in  Tennessee,  both  those  relied  upon  by  my  Brother  Clark  and 
others,  may  be  accounted  for  by  various  economic,^  political,^*^  and 
geographic  ^^  considerations.  No  allegation  is  made  by  the  appellants 
that  the  existing  apportionment  is  the  result  of  any  other  forces  than 
are  always  at  work  in  any  legislative  process;  and  the  record,  briefs, 
and  arguments  in  this  Court  themselves  attest  to  the  fact  that  the 
appellants  could  put  forward  nothing  further  at  a  trial. 

By  disregarding  the  wide  variety  of  permissible  legislative  considera- 
tions that  may  enter  into  a  state  electoral  apportionment  my  Brother 
Clark  has  turned  a  highly  complex  process  into  an  elementary  arith- 

s  Murfreesboro,  Rutherford  County  (pop.  16,017);  Elizabethton,  Carter  County  (pop. 
10,754)  ;  Oak  Ridge,  Anderson  County  (pop.  27,387).  Tennessee  Blue  Book,  1960, 
pp.  143-149.  ^ 

'For  example.  Carter  and  Washington  Counties  are  each  approximately  60%  as 
large  as  Maury  and  Madison  Counties  in  terms  of  square  miles,  and  this  may  ex- 
plain the  disparity  between  their  "total  representation"  fig\ires. 

^  For  example,  in  addition  to  being  "semi-urban,"  Blount  County  is  the  location  of  the 
City  of  Alcoa,  wliere  the  Aluminum  Company  of  America  has  located  a  large 
aluminum  smelting  and  rolling  plant.  This  may  explain  the  difference  between 
its  "total  representation"  and  that  of  Gibson  County,  which  has  no  such  large 
industry  and  contains   no  municipality  as  large  as  Maryville. 

8  For  example,  Chester  County  (voting  population  6,391)  is  one  of  those  that  is 
presently  said  to  be  overrepresented.  But  under  the  appellants'  proposal,  Chester 
would  be  combined  with  populous  Madison  County  in  a  "floterial  district"  and 
with  four  others,  including  Shelby  County,  in  a  senatorial  district.  Consequently, 
its  total  representation  according  to  the  Appendix  to  my  Brother  Clark's  opinion 
would  be  .19.  (Ante,  pp  711-713).  This  would  have  the  effect  of  disenfranchismg 
all  the  county's  voters.  Similarly,  Rhea  County's  almost  9,000  voters  would  find 
their  voting  strength  so  diluted  as  to  be  practically  none.Kistent. 

»  For  example,  it  is  primarily  the  eastern  portion  of  the  State  that  is  complaining  of 
malapportionment  (along  with  the  Cities  of  Memphis  and  Nashville).  But  the 
eastern  section  is  where  industry  is  principally  located  and  where  population 
density,  even  outside  the  large  urban  areas,  is  highest.  Consequently,  if  Tennessee 
is  apportioning  in  favor  of  its  agriciiltural  interests,  as  constitutionally  it  was 
entitled  to  do,  it  would  necessarily  reduce  representation  from  the  east. 

■lo  For  example,  sound  political  reasons  surely  justify  limiting  the  legislative  chambers 
to  workable  numbers;  jn  Tennessee,  the  House  is  set  at  99  and  the  Senate  at  33. 
It  might  have  been  deemed  desirable,  therefore,  to  set  a  ceiling  on  representa- 
tion from  any  single  county  so  as  not  to  deprive  others  of  individual  repre- 
sentation. The  proportional  discrepancies  among  the  four  counties  with  large 
urban  centers  may  be  attributable  to  a  conscious  policy  of  limiting  representation 
in  this  manner. 

ii'C'or  example,  Moore  County  is  surrounded  by 'four  counties  each  of  which  have 
sufficient  voting  population  to  exceed  two-thirds  of  the  average  voting  population 
per  county  (which  is  the  standard  prescribed  by  the  Tennessee  Constitution 
for  the  assignment  of  a  direct  representative),  thus  qualifying  for  direct  repre- 
sentatives. Consequently  Moore  County  must  be  assigned  a  representative  of  its 
own  despite  its  small  voting  population  because  it  cannot  be  joined  with  any 
of  its  neighbors  in  a  multicounty  district,  and  the  Tennessee  Constitution  pro- 
hibits combining  it  with  nonadjacent  counties.  See  note  1,  supra. 
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metical  puzzle.  It  is  only  by  blinking  reality  that  such  an  analysis  can 
stand  and  that  the  essentially  legislative  determination  can  be  made 
the  subject  of  judicial  inquiry. 


IV. 

Apart  from  such  policies  as  those  suggested  which  would  suffice  to 
justify  particular  inequalities,  there  is  a  further  consideration  which 
could  rationally  have  led  the  Tennessee  Legislature,  in  the  exercise  of 
a  deliberate  choice,  to  maintain  the  status  quo.  Rigidity  of  an  apportion- 
ment pattern  may  be  as  much  a  legislative  policy  decision  as  is  a  pro- 
vision for  periodic  reapportionment.  In  the  interest  of  stability,  a  State 
may  write  into  its  fundamental  law  a  permanent  distribution  of  leg- 
islators among  its  various  election  districts,  thus  forever  ignoring  shifts 
in  population.  Indeed,  several  States  have  achieved  this  result  by  pro- 
viding for  minimum  and  maximum  representation  from  various  politi- 
cal subdivision  such  as  counties,  districts,  cities,  or  towns.  See  Harvey, 
Reapportionments  of  State  Legislatures — Legal  Requirements,  17  Law 
&  Contemp  Probs  (1952),  364,  368-372. 

It  is  said  that  one  "cannot  find  any  rational  standard"  in  what  the 
Tennessee  Legislature  has  failed  to  do  over  the  past  60  years.  But 
surely  one  need  not  search  far  to  find  rationality  in  the  Legislature's 
continued  refusal  to  recognize  the  growth  of  the  urban  population  that 
has  accompanied  the  development  of  industry  over  the  past  half  dec- 
ade. The  existence  of  slight  disparities  between  rural  areas  does  not 
overcome  the  fact  that  the  foremost  apparent  legislative  motivation  has 
been  to  preserve  the  electorate  strength  of  the  rural  interests  notwith- 
standing shifts  in  population.  And  I  understand  it  to  be  conceded  by 
at  least  some  of  the  majority  that  this  policy  is  not  rendered  uncon- 
stitutional merely  because  it  favors  rural  voters. 

Once  the  electoral  apportionment  process  is  recognized  for  what  it  is 
— the  product  of  legislative  give-and-take  and  of  compromise  among 
policies  that  often  conflict — the  relevant  constitutional  principles  at  once 
put  these  appellants  out  of  the  federal  courts. 


JAMES  H.  GRAY  et  a!..  Appellants, 

V 

JAMES  O'HEAR  SANDERS 

(372  U.S.  368) 

March  18,  1963. 

OPINION    OF   THE   COURT 

Mr.  Justice  Douglas  delivered  the  opinion  of  the  Court : 

I. 

This  suit  was  instituted  by  appellee,  who  is  qualified  to  vote  in  pri- 
mary and  general  elections  in  Fulton  County,  Georgia,  to  restrain 
appellants  from  using  Georgia's  county  unit  system  as  a  basis  for 
counting  votes  in  a  Democratic  primary  for  the  nomination  of  a  United 
States  Senator  and  statewide  officers,  and  for  declaratory  relief.  Appel- 
lants are  the  Chairman  and  Secretary  of  the  Georgia  State  Democratic 
Executive  Committee,  and  the  Secretary  of  State  of  Georgia.  Appellee 
alleges  that  the  use  of  the  county  unit  system  in  counting,  tabulating, 
consolidating,  and  certifying  votes  cast  in  primary  elections  for  state- 
wide offices  violates  the  Equal  Protection  Clause  and  the  Due  Process 
Clause  of  the  Fourteenth  Amendment  and  the  Seventeenth  Amend- 
ment. As  the  constitutionality  of  a  state  statute  was  involved  and  the 
question  was  a  substantial  one,  a  three-judge  court  was  properly  con- 
vened. See  28  USC  §  2281 ;  United  States  v  Georgia  Public  Service 
Com.  371  US  285,  9  L  ed  2d  317,  83  S  Ct  397,  decided  January  14, 
1963. 

Appellants  moved  to  dismiss;  and  they  also  filed  an  answer  denying 
that  the  county  unit  system  was  unconstitutional  and  alleging  that  it 
was  designed  "to  achieve  a  reasonable  balance  as  between  urban  and 
rural  electoral  power." 

Under  Georgia  law  each  county  is  given  a  specified  number  of  rep- 
resentatives in  the  lower  House  of  the  General  Assembly.^  This  county 
unit  system  at  the  time  this  suit  was  filed  was  employed  as  follows  in 
statewide  primaries.^  (1)  Candidates  for  nominations  who  received  the 
highest  number  of  popular  votes  in  a  county  were  considered  to  have 
carried  the  county  and  to  be  entitled  to  two  votes  for  each  representa- 
tive to  which  the  county  is  entitled  in  the  lower  House  of  the  General 
Assembly;  (2)  the  majority  of  the  county  unit  vote  nominated  a  United 
States  Senator  and  Governor;  the  plurality  of  the  county  unit  vote 
nominated  the  others. 


iGa  Const,  1945,  Art  3,  §  3,  H  1 : 

"The  House  of  Representatives  shall  consist  of  representatives  apportioned 
among  the  several  counties  of  the  State  as  follows :  To  the  eight  counties  having 
the  largest  population,  three  representatives  each  ;  to  the  thirty  counties  having 
the  next  largest  population,  two  representatives  each ;  and  to  the  remaining 
counties,  one  representative  each." 

2Ga  Code  Ann,  §§  34-3212,  34-3213   (1936). 


(  147  ) 


148  COMMITTEE  ON  ELECTIONS  AND  REAPPORTIONMENT 

Appellee  asserted  that  the  total  population  of  Georgia  in  1960  was 
3,943,116 ;  that  the  population  of  Fulton  County,  where  he  resides, 
was  556,326 ;  that  the  residents  of  Fulton  County  comprised  11.11% 
of  Georgia 's  total  population ;  but  that,  under  the  county  unit  system, 
the  six  unit  votes  of  Fulton  County  constituted  1.16%  of  the  total  of 
410  unit  votes,  or  one-tenth  of  Fulton  County's  percentage  of  state- 
wide population.  The  complaint  further  alleged  that  Echols  County,  the 
least  populous  county  in  Georgia,  had  a  population  in  1960  of  1,876, 
or  .05%  of  the  State's  population,  but  the  unit  vote  of  Echols  County 
was  .48%  of  the  total  unit  vote  of  all  counties  in  Georgia,  or  10  times 
Echols  County's  statewide  percentage  of  population.  One  unit  vote  in 
Echols  County  represented  938  residents,  whereas  one  unit  vote  in 
Fulton  County  represented  92,721  residents.  Thus,  one  resident  in 
Echols  County  had  an  influence  in  the  nomination  of  candidates  equiva- 
lent to  99  residents  of  Fulton  County. 

On  the  same  day  as  the  hearing  in  the  District  Court,  Georgia 
amended  the  statutes  challenged  in  the  complaint.  This  amendment  ^ 
modified  the  county  unit  system  by  allocating  units  to  counties  in  ac- 
cordance with  a  "bracket  system"  instead  of  doubling  the  number  of 
representatives  of  each  county  in  the  lower  House  of  the  Georgia  As- 
sembly. Counties  with  from  0  to  15,000  people  were  allotted  two  units ; 
an  additional  one  unit  was  allotted  for  the  next  5,000  persons ;  an  addi- 
tional unit  for  the  next  10,000  persons;  another  unit  for  each  of  the 
next  two  brackets  of  15,000  persons;  and,  thereafter,  two  more  units 
for  each  increase  of  30,000  persons.  Under  the  amended  Act,  all  candi- 
dates for  statewide  office  (not  merely  for  Senator  and  Governor  as 
under  the  earlier  Act)  are  required  to  receive  a  majority  of  the  eount}^ 
unit  votes  to  be  entitled  to  nomination  in  the  first  primary.  In  addi- 
tion, in  order  to  be  nominated  in  the  first  primary,  a  candidate  has 
to  receive  a  majority  of  the  popular  votes  unless  there  are  only  two  can- 
didates for  the  nomination  and  each  receives  an  equal  number  of  unit 
votes,  in  which  event  the  candidate  with  the  popular  majority  wins.  If 
no  candidate  receives  both  a  majority  of  the  unit  votes  and  a  majority 
of  the  popular  Azotes,  a  second  runoff  primary  is  required  between  the 
candidate  receiving  the  highest  number  of  unit  votes  and  the  candidate 
receiving  the  highest  number  of  popular  votes.  In  the  second  pri- 
mary, the  candidate  receiving  the  highest  number  of  unit  votes  is  to 
prevail.  But  again,  if  there  is  a  tie  in  unit  votes  the  candidate  with  the 
popular  majority  wins. 

Appellee  was  allowed  to  amend  his  complaint  so  as  to  challenge  the 
amended  Act.  The  District  Court  held  that  the  amended  Act  had  some 
of  the  vices  of  the  prior  Act.  It  stated  that  under  the  amended  Act  "the 
vote  of  each  citizen  counts  for  less  and  less  as  the  population  of  the 
county  of  his  residence  increases."  203  F  Supp  158,  170,  note  10.  It 
went  on  to  say : 

"There  are  97  two-unit  counties,  totalling  194  unit  votes,  and  22 
counties  totalling  66  unit  votes,  altogether  260  unit  votes,  within  14  of 
a  majority ;  but  no  county  in  the  above  has  as  much  as  20,000  popula- 
tion. The  remaining  40  counties  range  in  population  from  20,481  to 

«  Ga  Laws  1962,  Ex  Sess,  p.  1217  ;  Ga  Code  Ann  §§  34-3212,  34-3213  (1962). 
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556,326,  but  they  control  altogether  only  287  county  unit  votes.  Com- 
bination of  the  units  from  the  counties  having  the  smallest  population 
gives  counties  having  population  of  one-third  of  the  total  in  the  state  a 
clear  majority  of  county  units."  Ibid. 

The  District  Court  held  that  as  a  result  of  Baker  v  Carr,  369  US  186, 
7  L  ed  2d  663,  82  S  Ct  691,  it  had  jurisdiction,  that  a  justiciable  case 
was  stated,  that  appellee  had  standing,  and  that  the  Democratic  pri- 
mary in  Georgia  is  "state"  action  within  the  meaning  of  the  Four- 
teenth Amendment.  It  held  that  the  county  unit  sj'^stem  as  applied 
violates  the  Equal  Protection  Clause,  and  it  issued  an  injunction,^  not 
against  conducting  any  party  primary  election  under  the  county  unit 
system,  but  against  conducting  such  an  election  under  a  county  unit 
s.ystem  that  does  not  meet  the  requirements  specified  by  the  eourt.^ 
203  F  Supp  158.  In  other  words,  the  District  Court  did  not  proceed  on 
the  basis  that  in  a  statewide  election  every  qualified  person  was  en- 
titled to  one  vote  and  that  all  w^eighted  voting  w^as  outlawed.  Bather, 
it  allowed  a  county  unit  system  to  be  used  in  weighting  the  votes 
if  the  system  showed  no  greater  disparity  against  a  county  than  exists 
against^  any  State  in  the  conduct  of  national  elections.*^  Thereafter 
the  Democratic  Committee  voted  to  hold  the  1962  primary  election 
for  the  statewide  offices  mentioned  on  a  popular  vote  basis.  We  noted 
probable  jurisdiction.  370  US  921,  8  L  ed  2d  502,  82  S  Ct  1564. 

II. 

We  agree  with  the  District  Court  that  the  action  of  this  party  m  the 
conduct  of  its  primary  constitutes  state  action  within  the  meaning  of 
the  Fourteenth  Amendment.  Judge  Sibley,  writing  for  the  court  in 
Chapman  v  King  (CA5  Ga)  154  F2d  460,  showed  with  meticulous 
detail  the  manner  in  which  Georgia  regulates  the  conduct  of  party 
primaries  (id.  154  F2d  pp.  463,  464)  and  he  concluded: 

"We  think  these  provisions  show  that  the  State,  through  the  man- 
agers it  requires,  collaborates  in  the  conduct  of  the  primary,  and  puts 
its  power  behind  the  rules  of  the  party.  It  adopts  the  primary  as  a 
part  of  the  public  election  machinery.  The  exclusions  of  voters  made 
by  the  party  by  the  primary  rules  become  exclusions  enforced  by  the 
State."  Id.  154  F2d  p.  464. 

We  agree  with  that  result  and  conclude  that  state  regulation  of  this 
preliminary  phase  of  the  election  process  makes  it  state  action.  See 
United  States  v  Classic,  313  US  299,  85  L  ed  1368,  61  S  Ct  1031 ;  Smith 
V  Allwright,  321  US  649,  88  L  ed  987,  64  S  Ct  757,  151  ALR  1110. 

*  The  order,  dated  April  28,  1962,  was  not  restricted  to  the  party  primary  of  September 
12,  1962  ;  nor  was  the  relief  asked  so  restricted. 

6  The  District  Court  in  its  order  defined  the  type  of  county  unit  system  which  violated 
the  Equal  Protection  Clause  as  follows :  ,      j.       .     ■      <. 

"A  county  unit  svsteni  for  use  in  a  party  primary  is  invidiously  discriminatory 
if  any  unit  has  less  than  its  share  to  the  nearest  whole  number  proportionate  to 
population,  or  to  the  whole  of  the  vote  in  a  recent  party  gubernatorial  primary,  or 
to  the  vote  for  electors  of  the  party  in  the  most  recent  presidential  election  ; 
provided,  no  discrimination  is  deemed  to  be  invidious  under  such  system  if  the 
disparity  against  any  county  is  not  in  excess  of  the  disparity  that  exists  as 
against  any  state  in  the  most  recent  electoral  college  allocation,  or  under  the 
equal  proportions  formula  for  representation  of  the  several  states  m  the  Congi-ess 
of  the  United  States,  and,  provided  provision  is  made  for  allocations  to  be  ad- 
justed to  accord  with  changes  in  the  basis  at  least  once  each  ten  years. 

«  See  note  5,  supra. 
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We  also  agree  that  appellee,  like  any  person  whose  right  to  vote  is 
impaired  (Smith  v  Allwright  (US)  supra;  Baker  v  Carr,  supra  (369 
US  pp.  204-208))  has  standing  to  sue  J 

Moreover,  we  think  the  case  is  not  moot  by  reason  of  the  fact  that 
the  Democratic  Committee  voted  to  hold  the  1962  primary  on  a  popu- 
lar vote  basis.  But  for  the  injunction  issued  below,  the  1962  Act 
remains  in  force ;  and  if  the  complaint  were  dismissed  it  would  govern 
future  elections.  In  addition  the  voluntary  abandonment  of  a  practice 
does  not  relieve  a  court  of  adjudicating  its  legality,  particularly  where 
the  practice  is  deeply  rooted  and  long-standing.  For  if  the  case  were 
dismissed  as  moot  appellants  would  "be  free  to  return  to  .  .  .  [their] 
old  ways."  United  States  v  W.  T.  Grant  Co.  345  US  629,  632,  97  L  ed 
1303,  1309,  73  S  Ct  894. 

III. 

On  the  merits  we  take  a  different  view  of  the  nature  of  the  problem 
than  did  the  District  Court. 

This  case,  unlike  Baker  v  Carr,  369  US  186,  7  L  ed  2d  663,  82  S 
Ct  691,  supra,  does  not  involve  a  question  of  the  degree  to  which  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment  limits  the 
authority  of  a  State  Legislature  in  designing  the  geographical  dis- 
tricts from  which  representatives  are  chosen  either  for  the  State 
Legislature  or  for  the  Federal  House  of  Representatives.  Nor  does 
it  include  the  related  problems  of  Uomillion  v  Lightfoot,  364  US  339, 
5  L  ed  2d  110,  81  S  Ct  125,  where  "gerrymandering"  was  used  to 
exclude  a  minority  group  from  participation  in  municipal  affairs.  Nor 
does  it  present  the  question,  inherent  in  the  bicameral  form  of  our 
Federal  Government,  whether  a  State  may  have  one  house  chosen 
without  regard  to  population.  The  District  Court,  however,  analogized 
Georgia's  use  of  the  county  unit  system  in  determining  the  results 
of  a  statewide  election  to  phases  of  our  federal  system.  It  pointed  out 

■^  Chief  Justice  Holt  stated  over  250  years  ago  : 

"A  right  that  a  man  has  to  give  his  vote  at  the  election  of  a  person  to  repre- 
sent him  in  parliament,  there  to  concur  to  the  making  of  laws,  which  are  to  bind 
his  liberty  and  property,  is  a  most  transcendent  thing,  and  of  a  high  nature 
....    [I]t  is  a  great  injury  to  deprive  .  .   .    [him]  of  it.   .   .   . 

"It  would  look  very  strange,  when  the  commons  of  England  are  so  fond  of  their 
right  of  sending  representatives  to  parliament,  that  it  should  be  in  the  power  of 
a  sheriff,  or  other  officer,  to  deprive  them  of  that  right,  and  yet  that  they  should 
have  no  remedy  ....  This  right  of  voting  is  a  right  in  the  plaintiff  by  the 
common  law,  and  consequently  he  shall  maintain  an  action  for  the  obstruction 
of  it.   .   .   . 

"But  in  the  principle  case  my  brother  says,  we  cannot  judge  of  this  matter, 
because  it  is  a  parliamentary  thing.  O  !  by  all  means  be  very  tender  of  that. 
Besides  it  is  intricate,  and  there  may  be  contrariety  of  opinions.  ...  To  allow 
this  action  will  make  publick  ofHciers  more  careful  to  observe  the  constitution  of 
cities  and  boroughs,  and  not  to  be  so  partial  as  they  commonly  are  in  all  elections, 
which  is  indeed  a  great  and  growing  mischief,  and  tends  to  the  prejudice  of  the 
peace  of  the  nation.  But  they  say,  that  this  is  a  matter  out  of  our  jurisdiction, 
and  we  ought  not  to  inlarge  it.  I  agree  we  ought  not  to  incroach  or  inlarge  our 
jurisdiction  ;  .  .  .  but  sure  we  may  determine  on  a  charter  granted  by  the  king, 
or  on  a  matter  of  custom  or  prescription,  when  it  comes  before  us  without  in- 
croaehing  on  the  parliament.  And  if  it  be  a  matter  within  our  jurisdiction,  we  are 
bound  by  our  oaths  to  judge  of  it.  This  is  a  matter  of  property  determinable 
before  us.  Was  ever  such  a  petition  heard  of  in  parliament,  as  that  a  man  was 
hindered  of  giving  his  vote,  and  praying  them  to  give  him  a  remedy?  The  par- 
liament undoubtedly  would  say,  take  your  remedy  at  law.  It  is  not  like  the  case 
of  determining  the  right  of  election  between  the  candidates."  Ashby  v  White, 
2  Ld  Raym  9:i8,   953,   954,   956    (1702). 
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that  under  the  electoral  college,^  required  by  Art  2,  §  1  of  the  Con- 
stitution and  the  Twelfth  Amendment  in  the  election  of  the  President 
voting  strength  "is  not  in  exact  proportion  to  population  ....  Recog- 
nizing that  the  electoral  college  was  set  up  as  a  compromise  to  enable 
the  formation  of  the  Union  among  the  several  sovereign  states,  it 
still  could  hardly  be  said  that  such  a  system  used  in  a  state  among 
its  counties,  assuming  rationality  and  absence  of  arbitrariness  in  end 
result,  could  be  termed  invidious."  203  F  Supp  169. 

Accordingly  the  District  Court  as  already  noted  ^  held  that  use  of 
the  county  unit  system  in  counting  the  votes  in  a  statewide  election 
was  permissible  "if  the  disparity  against  any  county  is  not  in  excess 
of  the  disparity  that  exists  against  the  state  in  the  most  recent  electoral 
college  allocation."  203  F  Supp  170.  ]\Ioreover  the  District  Court  held 
that  use  of  the  county  unit  system  in  counting  the  votes  in  a  state- 
wide election  was  permissible  "if  the  disparity  against  any  county 
is  not  in  excess  of  the  disparity  that  exists  .  .  .  under  the  equal  pro- 
portions formula  for  representation  of  the  several  States  in  the  Con- 
gress." Ibid.  The  assumption  implicit  in  these  conclusions  is  that 
since  equality  is  not  inherent  in  the  electoral  college  and  since  precise 
equality  among  blocs  of  votes  in  one  State  or  in  the  several  States 
when  it  comes  to  the  election  of  members  of  the  House  of  Represent- 
atives is  never  possible,  precise  equality  is  not  necessary  in  statewide 
elections. 

We  think  the  analogies  to  the  electoral  college,  to  districting  and 
redistricting,  and  to  other  phases  of  the  problems  of  representation 
in  state  or  federal  legislatures  or  conventions  ^°  are  inapposite.  The 
inclusion  of  the  electoral  college  in  the  Constitution  as  the  result  of 
specific  historical  concerns,^^  validated  the  collegiate  principle  despite 
its  inherent  numerical  inequality,  but  implied  nothing  about  the  use 
of  an  analogous  system  by  a  state  in  a  statewide  election.  No  such 
specific  accommodation  of  the  latter  was  ever  undertaken,  and  there- 
fore no  validation  of  its  numerical  inequality  ensued.  Nor  does  the 

*  The  electoral  college  was  designed  by  men  who  did  not  want  the  election  of  the 
President  to  be  left  to  the  people.  See  S  Doc  No.  97,  Survey  of  the  Electoral 
College  in  the  Political  System  of  the  United  States,  79th  Cong,  1st  Sess.  "George 
Washington  was  elected  to  the  office  of  Chief  Magistrate  of  the  Nation,  by  69 
votes — the  total  number  cast  by  the  electors.  At  that  time,  three  States  did  not 
vote.  New  York  had  not  yet  passed  an  electoral  law,  and  North  Carolina  and 
Rhode  Island  had  not  yet  ratified  the  Constitution.  Therefore,  of  an  estimated 
population  of  4,000,000  people,  a  President  was  chosen  by  69  voters,  who  had  not 
been  selected  by  the  people,  but  appointed  by  State  legislatures,  save  in  the  in- 
stances of  Maryland  and  Virginia."    Id.,  p.  4. 

Hamilton  expressed  the  philosophy  behind  the  electoral  college  in  The  Federal- 
ist No.  68.  "This  process  of  election  affords  a  moral  certainty,  that  the  office  of 
president,  will  seldom  fall  to  the  lot  of  any  man,  who  is  not  in  an  eminent  degree 
endowed  with  the  requisite  qualifications.  Talents  for  low  intrigue  and  the  little 
arts  of  popularity  may  alone  suffice  to  elevate  a  man  to  the  first  honors  in  a 
single  state  ;  but  it  will  require  other  talents  and  a  different  kind  of  merit  to 
establish  him  in  the  esteem  and  confidence  of  the  whole  union,  or  of  so  consider- 
able a  portion  of  it  as  would  be  necessary  to  make  him  a  successful  candidate  for 
the  distinguished  office  of  president  of  the  United  States.  It  will  not  be  too  strong 
to  say,  that  there  will  be  a  constant  probability  of  seeing  the  station  filled  by 
characters  pre-eminent  for  ability  and  virtue.  And  this  will  be  thought  no  incon- 
siderable recommendation  of  the  constitution,  by  those,  who  are  able  to  estimate 
the  share,  which  the  executive  in  every  government  must  necessarily  have  in  its 
good  or  ill  administration." 

Passage  of  the  Fifteenth,  Seventeenth,  and  Nineteenth  Amendments  shows  that 
this  conception  of  political  equality  belongs  to  a  bygone  day,  and  should  not  be 
considered  in  determining  what  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  requires  in  statewide  elections. 

^  See  note  5,  supra. 

10  We  do  not  reach  here  the  questions  that  would  be  presented  were  the  convention 
system  used  for  nominating  candidates  in  lieu  of  the  primary  system. 

^  See  note  8,  supra. 
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question  here  have  anything  to  do  with  the  composition  of  the  state 
or  federal  legislature.  And  we  intimate  no  opinion  on  the  constitu- 
tional phases  of  that  problem  beyond  what  we  said  in  Baker  v  Carr, 
369  US  186,  7  L  ed  2d  663,  82  S  Ct  691,  supra.  The  present  case  is 
only  a  voting  case.  Cf.  Nixon  v  Herndon,  273  US  536,  71  L  ed  759, 
47  S  Ct  446 ;  Nixon  v  Condon,  286  US  73,  76  L  ed  984,  52  S  Ct  484, 
88  ALR  458 ;  Smith  v  AUwright,  321  US  649,  88  L  ed  987,  64  S  Ct 
757,  151  ALR  1110,  supra.  Georgia  gives  every  qualified  voter  one 
vote  in  a  statewide  election;  but  in  counting  those  votes  she  employs 
the  county  unit  system  wbich  in  end  result  weights  the  rural  vote 
more  heavily  than  the  urban  vote  and  weights  some  small  rural  coun- 
ties heavier  than  other  larger  rural  counties. 

States  can  within  limits  specify  the  qualifications  of  voters  both 
in  state  and  federal  elections;  the  Constitution  indeed  makes  voters' 
qualifications  rest  on  state  law  even  in  federal  elections.  Art  1,  §  2. 
As  we  held  in  Lassiter  v  Northampton  County  Election  Board,  360 
US  45,  3  L  ed  2d  1072,  79  S  Ct  985,  a  State  may  if  it  chooses  require 
voters  to  pass  literacy  tests,  provided  of  course  that  literacy  is  not 
used  as  a  cloak  to  discriminate  against  one  class  or  group.  But  we 
need  not  determine  all  the  limitations  that  are  placed  on  this  power 
of  a  State  to  determine  the  qualifications  of  voters,  for  appellee  is 
a  qualified  voter. 

The  Fifteenth  Amendment  prohibits  a  State  from  denying  or  abridg- 
ing a  Negro's  right  to  vote.  The  Nineteenth  Amendment  does  the 
same  for  women.  If  a  State  in  a  statewide  election  weighted  the  male 
vote  more  heavily  than  the  female  vote  or  the  white  vote  more  heavily 
than  the  Negro  vote,  none  could  successfully  contend  that  that  dis- 
crimination was  allowable.  See  Terry  v  Adams,  345  US  461,  97  L  ed 
1152,  73  S  Ct  809.  How  then  can  one  person  be  given  twice  or  10 
times  the  voting  power  of  another  person  in  a  statewide  election 
merely  because  he  lives  in  a  rural  area  or  because  he  lives  in  the 
smallest  rural  county  ?  Once  the  geographical  unit  for  which  a  rep- 
resentative  is  to  be  chosen  is  designated,  all  who  participate  in  the 
election  are  to  have  an  equal  vote— whatever  their  race,  whatever 
their  sex,  whatever  their  occupation,  whatever  their  income,  and  wher- 
ever their  home  may  be  in  that  geographical  unit.  This  is  required 
by  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  The 
concept  of  "we  the  people"  under  the  Constitution  visualizes  no 
preferred  class  of  voters  but  equality  among  those  who  meet  the  basic 
qualifications.  The  idea  that  every  voter  is  equal  to  every  other  voter 
in  his  State,  when  he  casts  his  ballot  in  favor  of  one  of  several  com- 
peting candidates,  underlies  many  of  our  decisions. 

The  Court  has  consistently  recognized  that  all  qualified  voters  have 
a  constitutionally  protected  right  ' '  to  cast  their  ballots  and  have  them 
counted  at  Congressional  elections."  United  States  v  Classic,  313  US 
299,  315,  85  L  e'd  1368,  1377,  61  S  Ct  1031 ;  see  Ex  parte  Yarbrough, 
110  US  651,  28  L  ed  274,  4  S  Ct  152;  Wiley  v  Sinkler,  179  US  58, 
45  L  ed  84,  21  S  Ct  17 ;  Swafford  v  Templeton,  185  US  487,  46  L  Ed 
1005,  22  S  Ct  783.  Every  voter's  vote  is  entitled  to  be  counted  once. 
It  must  be  correctly  counted  and  reported.  As  stated  in  United  States 
V  Mosley,  238  US  383,  386,  59  L  Ed  1355,  1357,  35  S  Ct  904,  'Hhe 
right  to  have  one's  vote  counted"  has  the  same  dignity  as  "the  right 
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to  put  a  ballot  in  a  box."  It  can  be  protected  from  the  diluting  effect 
of  illegal  ballots.  Ex  parte  Siebold,  100  US  371,  25  L  ed  717 ;  United 
States  V  Saylor,  322  US  385,  88  L  ed  1341,  64  S  Ct  1101.  And  these 
rights  must  be  recognized  in  any  preliminary  election  that  in  fact 
determines  the  true  weight  a  vote  will  have.  See  United  States  v  Classic, 
313  US  299,  85  L  ed  1368,  61  S  Ct  1031,  supra;  Smith  v  Allwright,  321 
US  649,  88  L  ed  987,  64  S  Ct  757,  151  ALR  1110,  supra.  The  concept 
of  political  equality  in  the  voting  booth  contained  in  the  Fifteenth 
Amendment  extends  to  all  phases  of  state  elections,  see  Terry  v  Adams, 
345  US  461,  97  L  ed  1152,  73  S  Ct  809,  supra ;  and,  as  previously  noted, 
there  is  no  indication  in  the  Constitution  that  homesite  or  occupation 
affords  a  permissible  basis  for  distinguishing  between  qualified  voters 
within  the  State. 

The  only  weighting  of  votes  sanctioned  by  the  Constitution  concerns 
matters  of  representation,  such  as  the  allocation  of  Senators  irrespec- 
tive of  population  and  the  use  of  the  electoral  college  in  the  choice  of 
a  President.  Yet  when  Senators  are  chosen,  the  Seventeenth  Amend- 
ment states  the  choice  must  be  made  "by  the  people."  Minors,  felons, 
and  other  classes  may  be  excluded.  See  Lassiter  v  Northampton  County 
Election  Board,  supra  (360  US  p.  51).  But  once  the  class  of  voters  is 
chosen  and  their  qualifications  specified,  we  see  no  constitutional  way 
by  which  equality  of  voting  power  mav  be  evaded.  As  we  stated  in 
Gomillion  v  Lightfoot,  supra  (364  US  p.  347)  : 

"When  a  State  exercises  power  wholly  within  the  domain  of  state 
interest,  it  is  insulated  from  federal  judicial  review.  But  such  insula- 
tion is  not  carried  over  when  state  power  is  used  as  an  instrument  for 
circumventing  a  federally  protected  right." 

The  conception  of  political  equality  from  the  Declaration  of  Inde- 
pendence, to  Lincoln's  Gettysburg  Address,  to  the  Fifteenth,  Seven- 
teenth, and  Nineteenth  Amendments  can  mean  only  one  thing — one 
person,  one  vote. 

While  we  agree  with  the  District  Court  on  most  phases  of  the  case 
and  think  it  was  right  in  enjoining  the  use  of  the  county  unit  system. ^^ 
in  tabulating  the  votes,  we  vacate  its  judgment  and  remand  the  case  so 
that  a  decree  in  conformity  with  our  opinion  may  be  entered. 

It  is  so  ordered. 

Mr.  Justice  Stewart,  whom  Mr.  Justice  Clark  joins,  concurring : 
In  joining  the  opinion  and  judgment  of  the  Court,  I  emphasize  what 
— but  for  my  Brother  Harlan's  dissent— I  should  have  thought  would 
be  apparent  to  all  who  read  the  Court's  opinion.  This  case  does  not 
involve  the  validity  of  a  State's  apportionment  of  geographic  con- 
stituencies from  which  representatives  to  the  State's  legislative  assem- 
bly are  chosen,  nor  any  of  the  problems  under  the  Equal  Protection 
Clause  which  such  litigation  would  present.  We  do  not  deal  here  with 
"the  basic  ground  rules  implementing  Baker  v  Carr. "  This  ease,  on 
the  contrar3^  involves  statewide  elections  of  a  United  States  Senator 

12  The  county  imlt  system,  even  in  its  amended  form  (see  note  3,  supra)  would  allow 
the  candidate  winning  the  popular  vote  in  the  coiinty  to  have  the  entire  unit  vote 
of  that  county.  Hence  the  weighting  of  votes  would  continue,  even  if  unit  votes 
were  allocated  strictly  in  proportion  to  population.  Thus  if  a  candidate  won  6,000 
of  10,000  votes  in  a  particular  county,  he  would  get  the  entire  unit  vote,  the  4,000 
other  votes  for  a  different  candidate  being  worth  nothing  and  being  counted  only 
for  the  purpose  of  being  discarded. 
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and  of  state  executive  and  judicial  officers  responsible  to  a  statewide 
constituency.  Within  a  given  constituency,  there  can  be  room  for  but  a 
single  constitutional  rule — one  voter,  one  vote.  United  States  v  Classic, 
313  US  299,  85  L  ed  1368,  61  S  Ct  1031. 

Mr.  Justice  Harlan,  dissenting: 

When  Baker  v  Carr,  369  US  186,  7  L  ed  2d  663,  82  S  Ct  691,  was 
argued  at  the  last  Term  we  were  assured  that  if  this  Court  would  only 
remove  the  roadblocks  of  Colegrove  v  Green,  328  US  549,  90  L  ed  1432, 
66  S  Ct  1198,  and  its  predecessors  to  judicial  review  in  "electoral" 
cases  this  Court  in  all  likelihood  would  never  have  to  get  deeper  into 
such  matters.  State  legislatures,  it  was  predicted,  would  be  prodded 
into  taking  satisfactory  action  by  the  mere  prospect  of  legal  pro- 
ceedings. 

These  predictions  have  not  proved  true.  As  of  November  1,  1962,  the 
apportionment  of  seats  in  at  least  30  state  legislatures  had  been  chal- 
lenged in  state  and  federal  courts,^  and,  besides  this  one,  10  electoral 
cases  of  one  kind  or  another  are  already  on  this  Court's  docket.^  The 
present  case  is  the  first  of  these  to  reach  plenary  consideration. 

Preliminary,  it  is  symptomatic  of  the  swift  pace  of  current  constitu- 
tional adjudication  that  the  majority  opinion  should  have  failed  to 
mention  any  of  the  four  occasions  on  which  Georgia's  County  Unit 
System  has  previously  been  unsuccessfully  challenged  in  this  Court. 
Cook  V  Fortson,  decided  with  Turman  v  Duckworth,  329  US  675,  91 
L  ed  596,  67  S  Ct  21  (1946)  ;  South  v  Peters,  339  US  276,  94  L  ed  834, 
70  S  Ct  641  (1950)  ;  Cox  v  Peters,  342  US  936,  96  L  ed  697,  72  S  Ct 
559  (1952)  ;  and  Hartsfield  v  Sloan,  357  US  916,  2  L  ed  2d  1363,  78  S 
Ct  1363  (1958). 

It  is  true  that  none  of  these  cases  reached  the  stage  of  full  plenary 
consideration  but,  in  light  of  the  judicial  history  recounted  by  Mr. 
Justice  Frankfurter  in  his  dissenting  opinion  in  Baker  v  Carr,  supra 
(369  US  at  266,  278  et  seq.),  only  the  guileless  could  fail  to  recognize 
that  the  prevailing  view  then  was  that  the  validity  of  this  County  Unit 
System  was  not  open  to  serious  constitutional  doubt. ^  This  estimate  of 
the  earlier  situation  is  highlighted  by  the  dissenting  opinion  of  Justices 
Black  and  Douglas  in  South  v  Peters,  supra  (339  US  at  277),  in  which 
they  unsuccessfully  espoused  the  very  views  which  now  become  the  law. 
Presumably  my  two  Brothers  also  reflected  these  same  views  in  noting 
their  dissents  in  the  Cox  and  Hartsfield  Cases.  See  also  Cook  v  Fortson, 
829  US  675,  91  L  ed  596,  67  S  Ct  21,  etc.,  supra,  in  which  Mr.  Justice 
Black  also  noted  his  dissent. 

But  even  if  the  Court's  present  silence  about  these  cases  can  be 
deemed  justified  on  the  premise  that  their  summary  disposition  can  be 

1  Advisory  Commission  on  Intergovernmental  Relations,  Report  on  Apportionment  of 

State  Legislatures,  December  1962,  p.  A-21.  I  have  been  informed  by  the  Admin- 
istrative Office  of  the  United  States  Courts  that,  by  December  31,  1962,  over  25 
suits  had  been  filed  in  the  federal  courts  alone. 

2  No.  460,  WMCA,  Inc.,  v  Simon;  No.   507,  Wesberry  v  Sanders;  No.   508,  Reynolds  v 

Sims;  No.  517,  Beadle  v  SchoUe ;  No.  540,  Vann  v  Frink ;  No.  554,  Maryland 
Comm.  for  Fair  Representation  v  Tawes ;  No.  610,  McConnell  v  Frink;  No.  688, 
Price  v  Moss;  No.  689,  Oklahoma  Farm  Bureau  v  Moss;  No.  797,  Davis  v  Mann. 

3  Although  the  Solicitor  General,  as  amicus,  sugge.'its  that  the  Court's  action  in  South 

v  Peters  rested  simply  on  a  refusal  to  exercise  federal  equity  power,  it  should  be 
noted  that  the  first  case  cited  in  the  Court's  per  curiam  affirmance  is  MacDougall 
V  Green,  335  US  281,  93  L  ed  3.  69  S  Ct  1.  See  infra,  p.  833. 
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satisfactorily  accounted  for  on  grounds  not  involving  the  merits,  I 
consider  today's  decision  not  supportable. 

In  the  context  of  a  nominating  primary  respecting  candidates  for 
statewide  office,  the  Court  construes  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment  as  requiring  that  each  person's  vote  be  given 
equal  weight.  The  majority  says:  "The  conception  of  political  equality 
from  the  Declaration  of  Independence,  to  Lincoln's  Gettysburg  Ad- 
dress, to  the  Fifteenth,  Seventeenth,  and  Nineteenth  Amendments  can 
mean  only  one  thing — one  person,  one  vote."  Ante,  pp.  830,  831.  The 
Court  then  strikes  down  Georgia's  County  Unit  System  as  such,  a  hold- 
ing which  the  District  Court  declined  to  make.  203  F  Supp,  at  170. 

The  Court's  holding  surely  flies  in  the  face  of  history.  For,  as  im- 
pressively shown  by  the  opinion  of  Frankfurter,  J.,  in  Baker  v  Carr 
(369  US,  at  301-324),  "one  person,  one  vote"  has  never  been  the  uni- 
versally accepted  political  philosophy  in  England,  the  American 
Colonies,  or  in  the  United  States.  The  significance  of  this  historical 
fact  seems  indeed  to  be  recognized  by  the  Court,  for  it  implies  that  its 
new-found  formula  might  not  obtain  in  a  case  involving  the  apportion- 
ment of  seats  in  the  "State  Legislature  or  for  the  Federal  House  of 
Representatives."  Ante,  pp.  827,  828. 

But,  independently  of  other  reasons  that  will  be  discussed  in  a  mo- 
ment, any  such  distinction  finds  persuasive  refutation  in  the  Federal 
Electoral  College  whereby  the  President  of  the  United  States  is  chosen 
on  principles  wholly  opposed  to  those  now  held  constitutionally  required 
in  the  electoral  process  for  statewide  office.  One  need  not  close  his  eyes 
to  the  circumstance  that  the  Electoral  College  was  born  in  compromise, 
nor  take  sides  in  the  various  attempts  that  have  been  made  to  change 
the  system,^  in  order  to  agree  with  the  court  below  that  it  ' '  could  hardly 
be  said  that  such  a  system  used  in  a  state  among  its  counties,  assuming 
rationality  and  absence  of  arbitrariness  in  end  result,  could  be  termed 
invidious."  203  F  Supp,  at  169. 

Indeed  this  Court  itself  some  15  years  ago  rejected,  in  a  comparable 
situation,  the  notion  of  political  equality  now  pronounced.  In  Mac- 
Dougall  V  Green,  335  US  281,  93  L  ed  3,  69  S  Ct  1,  challenge  was  made 
to  an  Illinois  law  requiring  that  nominating  petitions  of  a  new  political 
party  be  signed  by  at  least  25,000  voters,  including  a  minimum  of  200 
voters  from  each  of  at  least  50  of  the  102  counties  in  the  State.  The 
claim  was  that  the  "200  requirement"  made  it  possible  for  "the  voters 
of  the  less  populous  counties  ...  to  block  the  nomination  of  candidates 
whose  support  is  confined  to  geographically  limited  areas."  Id.  335  US 
at  283.  In  disallowing  this  claim,  the  Court  said  (Id.  335  US  at  283, 
284)  : 

' '  To  assume  that  political  power  is  a  function  exclusively  of  numbers 
is  to  disregard  the  practicalities  of  government.  Thus,  the  Constitution 
protects  the  interests  of  the  smaller  against  the  greater  by  giving  in  the 
Senate  entirely  unequal  representation  to  populations.  It  would  be 
strange  indeed,  and  doctrinaire,  for  this  Court,  applying  such  broad 
constitutional  concepts  as  due  process  and  equal  protection  of  the  laws, 
to  deny  a  State  the  power  to  assure  a  proper  diffusion  of  political 
initiative  as  between  its  thinly  populated  counties  and  those  having 

*  See  Wechsler,  Presidential  Elections  and  the  Constitution :  A  Comment  on  Proposed 
Amendment,  35  ABAJ  181  (1949). 
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concentrated  masses,  in  view  of  the  fact  that  the  latter  have  practical 
opportunities  for  exerting  their  political  weight  at  the  polls  not  avail- 
able to  the  former.  The  Constitution — a  practical  instrument  of  govern- 
ment— makes  no  such  demands  on  the  States." 

Certainly  no  support  for  this  equal  protection  doctrine  can  be  drawn 
from  the  Fifteenth,  Seventeenth,  or  Nineteenth  Amendments.  The  Fif- 
teenth Amendment  simply  assures  that  the  right  to  vote  shall  not  be 
impaired  ''on  account  of  race,  color,  or  previous  condition  of  servitude." 
The  Seventeenth  Amendment  provides  that  Senators  shall  be  "elected 
by  the  people,"  with  no  indication  that  all  people  must  be  accorded 
a  vote  of  equal  weight.  The  Nineteenth  Amendment  merely  gives  the 
vote  to  women.  And  it  is  hard  to  take  seriously  the  argument  that 
"dilution"  of  a  vote  in  consequence  of  a  legislatively  sanctioned  elec- 
toral system  can,  without  more,  be  analogized  to  an  impairment  of  the 
political  franchise  by  ballot  box  stuffing  or  other  criminal  activity,  e.g., 
United  States  v  Mosley,  238  US  383,  59  L  ed  1355,  35  S  Ct  904;  United 
States  V  Classic,  313  US  299,  85  L  ed  1368,  61  S  Ct  1031 ;  United  States 
V  Saylor,  322  US  385,  88  L  ed  1341,  64  S  Ct  1101,  or  to  the  disenfran- 
chisement  of  qualified  voters  on  purely  racial  grounds,  Gomillion  v 
Lightfoot,  364  US  339,  5  L  ed  2d  110,  81  S  Ct  125. 

A  violation  of  the  Equal  Protection  Clause  thus  cannot  be  found  in 
the  mere  circumstance  that  the  Georgia  County  Unit  System  results 
in  disproportionate  vote  weighting.  It  "is  important  for  this  court  to 
avoid  extracting  from  the  very  general  language  of  the  Fourteenth 
Amendment  a  system  of  delusive  exactness  .  .  .  ."  Louisville  &  N.  R. 
Co.  V  Barber  Asphalt  Paving  Co.  197  US  430,  434,  49  L  ed  819,  821, 
25  S  Ct  466  (Holmes,  J.).  What  then  remains  of  the  equal  protection 
claim  in  this  case? 

At  the  core  of  Georgia's  diffusion  of  voting  strength  which  favors  the 
small  as  against  the  large  counties  is  the  urban-rural  problem,  so  famil- 
iar in  the  American  political  scene.  In  my  dissent  in  Baker  v  Carr,  369 
US,  at  336,  I  expressed  the  view  that  a  State  might  rationally  con- 
clude that  its  general  welfare  was  best  served  by  apportioning  more 
seats  in  the  legislature  to  agricultural  communities  than  to  urban  cen- 
ters, lest  the  legitimate  interests  of  the  former  be  submerged  in  the 
stronger  electoral  voice  of  the  latter.  In  my  opinion,  recognition  of  the 
same  factor  cannot  be  deemed  irrational  in  the  present  situation,  even 
though  all  of  the  considerations  supporting  its  use  in  a  legislative 
apportionment  case  are  not  present  here. 

Given  the  undeniably  powerful  influence  of  a  state  governor  on  law 
and  policy  making,^  I  do  not  see  how  it  can  be  deemed  irrational  for  a 
State  to  conclude  that  a  candidate  for  such  office  should  not  be  one 
whose  choice  lies  with  the  numerically  superior  electoral  strength  of 
urban  voters.  By  like  token,  I  cannot  consider  it  irrational  for  Georgia 
to  apply  its  County  Unit  System  to  the  selection  of  candidates  for  other 

5  The  Georgia  Constitution  vests  in  the  Governor  the  State's  "executive  power,"  and 
authorizes  him  to  recommend  legislation,  make  reports  to  and  call  extraordinary 
sessions  of  the  State  General  Assembly,  issue  writs  of  election  to  fill  vacancies  in 
the  General  Assembly,  veto  or  approve  bills  and  resolutions,  and  require  reports 
from  the  various  departments  of  the  State.  Ga  Const  of  1945,  Art  5  §§  2-3001  to 
2-3017.  Also,  by  statute,  payments  cannot  be  made  from  the  state  treasury  with- 
out a  warrant  issued  by  the  Governor,  Ga  Code  Ann  §  40-204,  and  in  the  event 
of  a  public  emergency  the  Governor  is  authorized  to  promulgate  and  enforce  such 
rules  and  regulations  as  are  necessary  to  prevent,  control,  or  quell  violence, 
threatened  or  actual,  Ga  Code  Ann  §  40-213. 
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statewide  offices''  in  order  to  assure  against  a  predominantly  "city- 
point  of  view"  in  the  administration  of  the  State  affairs. 

On  the  existing  record,  this  leaves  the  question  of  "irrationality"  in 
this  case  to  be  judged  on  the  basis  of  pure  arithmetic.  The  Court  by 
its  "one  person,  one  vote"  theory  in  effect  avoids  facing  up  to  that 
problem,  but  the  District  Court  did  face  it,  holding  that  the  disparities 
in  voting  strength  between  the  largest  county  (Fulton)  and  the  four 
smallest  counties  (Webster,  Glascock,  Quitman,  and  Echols),  running 
respectively  8  to  1,  10  to  1,  11  to  1,  and  14  to  1  in  favor  of  the  latter,'^ 
were  invidiously  discriminatory.  But  it  did  not  tell  us  why.  I  do  not 
understand  how,  on  the  basis  of  these  mere  numbers,  unilluminated  as 
they  are  by  any  of  the  complex  and  subtle  political  factors  involved, 
a  court  of  law  can  say,  except  by  judicial  fiat,  that  these  disparities 
are  in  themselves  constitutional^  invidious. 

The  disproportions  in  the  Georgia  County  Unit  System  are  indeed 
not  greatly  out  of  line  with  those  existing  under  the  Electoral  College 
count  for  the  Presidency.  The  disparity  in  population  per  Electoral 
College  vote  between  New  York  (the  largest  State  in  the  1960  census) 
and  Alaska  (the  smallest)  was  about  5  to  1.^  There  are  only  15  Georgia 
counties,  out  of  a  total  of  159,  which  have  a  greater  disparity  per  unit 
vote,  and  of  these  15  counties  4  have  disparity  of  less  than  6  to  1.  It  is 
thus  apparent  that  a  slight  modification  of  the  Georgia  plan  could 
bring  it  within  the  tolerance  permitted  in  the  federal  scheme. 

It  was  of  course  imponderables  like  these  that  lay  at  the  root  of  the 
Court's  steadfast  pre-Baker  v  Carr  refusal  "to  enter  [the]  political 
thicket."  Colegrove  v  Green  supra  (328  US  at  556).  Having  turned 
its  back  on  this  wise  chapter  in  its  history,  the  Court,  in  my  view,  can 
no  longer  escape  the  necessity  of  coming  to  grips  with  the  thorny 
problems  it  so  studiously  strove  to  avoid  in  Baker  v  Carr  (see  con- 
curring opinion  of  Stewart,  J.,  369  US  265,  and  dissenting  opinion  of 
Harlan,  J.,  id.  369  US  at  339)  and  in  two  subsequent  cases,  SchoUe 
V  Hare,  369  US  429,  430,  8  L  ed  2d  1,  2,  82  S  Ct  910  (concurring  opin- 
ion of  Clark,  J.,  and  Stewart,  J.),  430-435  (dissenting  opinion  of 
Harlan.  J.)  ;  W.  M.  C.  A.,  Inc.  v  Simon,  370  US  190,  191-194,  8  L  ed 
2d  430,  431-433,  82  S  Ct  1234  (dissenting  opinion  of  Harlan,  J.).  To 
regard  this  case  as  being  outside  the  general  stream  of  electoral  cases 
because  only  two  other  States,  Maryland  and  Mississippi,  have  county 
unit  systems,  is  to  hide  one's  head  in  the  sand. 

What  then  should  be  the  test  of  "rationality"  in  this  judicially  un- 
familiar field?  My  Brother  Clark  has  perhaps  given  us  a  clue  in  the 
"legislative  inactivity — absence  of  any  other  remedy — crazy  quilt"  ap- 

8  Those  involved  in  this  case,  besides  Governor,  are  United  States  Senator,  Lieutenant 
Governor,  Secretary  of  State,  Justice  of  the  Supreme  Court,  Judge  of  the  Court 
of  Appeals,  Attorney  General,  Comptroller  General,  Commissioner  of  Labor,  and 
Treasurer.  The  Governor  has  a  general  power  to  fill  vacancies  in  such  offices, 
unless  otherwise  provided  by  law.  Ga  Const  of  1945,  Art  5   §   2-3013. 

7 

County                               Population  Unit  Vote 

Fulton    556,326  40 

DeKalb    256,782  20 

Chatham 188,299  16 

Muscogee —   158,623  14 

V^ebster — _^-- —        3,247  2 

Glascock   2,672  2 

Quitman    2,432  2 

Echols    1,876  2 

8  Statistical  Abstract  of  the  United  States  10,  366   (1962). 
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proach  contained  in  his  concurring  opinion  in  Baker  v  Carr,  supra, 
(369  US  at  253-262).  But  I  think  a  formulation  of  the  basic  ground 
rules  in  this  untrod  area  of  judicial  competence  should  await  a  fully 
developed  record.  This  case  is  here  at  an  interlocutory  stage.  The  tem- 
porary injunction  before  us  issued  upon  a  record  consisting  only  of 
the  pleadings,  answers  to  interrogatories,  affidavits,  statistical  mate- 
rial, and  what  the  lower  court  described  as  a  "liberal  use  of  our  right 
to  take  judicial  notice  of  matters  of  common  knowledge  and  public  con- 
cern."  203  F  Supp,  at  160  note  1.  No  full-dress  exploration  of  any  of 
the  many  intricate  questions  involved  in  establishing  criteria  for  judg- 
ing "rationality"  took  place,  the  opinion  and  decree  below  issued  the 
day  following  the  hearing,  and  the  District  Court  observed  that,  while 
its  standards  of  equal  protection  (which  this  Court  now  puts  aside) 
"may  appear  doctrinaire  to  some  extent,"  it  was  constrained  to  act 
as  it  did  because  of  the  then  (but  no  longer  existing)^  urgency  of  the 
situation.      203  F  Supp,  at  170. 

Surely,  if  the  Court's  "one  person,  one  vote"  ideology  is  constitu- 
tionally untenable,  as  I  think  it  clearly  is,  the  basic  ground  rules  im- 
plementing Baker  v  Carr  should  await  the  trial  of  this  or  some  other 
case  in  which  we  have  before  us  a  fully  developed  record.  Only  then 
can  we  know  what  we  are  doing.  Cf .  White  Motor  Co.  v  United  States, 
—  US  — ,  No.  54,  9  L  ed  2d  738,  83  S  Ct  696,  decided  March  4,  1963. 
A  matter  which  so  profoundly  touches  the  barriers  between  federal 
judicial  and  state  legislative  authority  demands  nothing  less. 

I  would  vacate  the  judgment  of  the  District  Court  and  remand  the 
case  for  trial. 


9  Following  the  District  Court's  injunction,  a  statewide  direct  primary  was  held. 


JAMES  P.  WESBERRY,  JR.,  et  al.,  Appellants, 

V 

CARL  E.  SANDERS,  etc.,  et  al. 

(375  U.S.  1) 

February  17,  1964. 

OPINION   OF   THE   COURT 

Mr.  Justice  Black  delivered  the  opinion  of  the  Court : 

Appellants  are  citizens  and  qualified  voters  of  Fulton  County,  Geor- 
gia, and  as  such  are  entitled  to  vote  in  congressional  elections  in  Geor- 
gia's Fifth  Congressional  District.  That  district,  one  of  ten  created  by 
a  1931  Georgia  statute,^  includes  Fulton,  DeKalb,  and  Eockdale  Coun- 
ties and  has  a  population  according  to  the  1960  census  of  823,680.  The 
average  population  of  the  ten  districts  is  394,312,  less  than  half  that 
of  the  Fifth.  One  district,  the  Ninth,  has  only  272,154  people,  less  than 
one-third  as  many  as  the  Fifth.  Since  there  is  only  one  Congressman 
for  each  district,  this  inequality  of  population  means  that  the  Fifth 
District's  Congressman  has  to  represent  from  two  to  three  times  as 
many  people  as  do  Congressmen  from  some  of  the  other  Georgia  dis- 
tricts. 

Claiming  that  these  population  disparities  deprived  them  and  voters 
similarly  situated  of  a  right  under  the  Federal  Constitution  to  have 
their  votes  for  Congressmen  given  the  same  weight  as  the  votes  of  other 
Georgians,  the  appellants  brought  this  action  under  42  USC  §^  1983 
and  1988  and  28  USC  §  1343  (3)  asking  that  the  Georgia  statute  be 
declared  invalid  and  that  the  appellees,  the  Governor  and  Secretary  of 
State  of  Georgia,  be  enjoined  from  conducting  elections  under  it.  The 
complaint  alleged  that  appellants  were  deprived  of  the  full  benefit  of 
their  right  to  vote,  in  violation  of  (1)  Art  I,  §  2,  of  the  Constitution 
of  the  United  States,  which  provides  that  "The  House  of  Representa- 
tives shall  be  composed  of  Members  chosen  every  second  year  by  the 
People  of  the  several  States  .  .  .";  (2)  the  Due  Process,  Equal  Pro- 
tection, and  Privileges  and  Immunities  Clauses  of  the  Fourteenth 
Amendment;  and  (3)  that  part  of  Section  2  of  the  Fourteenth  Amend- 
ment w^hich  provides  that ' '  Representatives  shall  be  apportioned  among 
the  several  States  according  to  their  respective  numbers  .  .  .  . " 

The  case  was  heard  by  a  three-judge  District  Court,  which  found 
unanimously,  from  facts  not  disputed,  that : 

"It  is  clear  by  any  standard  .  .  .  that  the  population  of  the  Fifth 
District  is  grossly  out  of  balance  with  that  of  the  other  nine  congres- 
sional districts  of  Georgia  and  in  fact,  so  much  so  that  the  removal  of 
DeKalb  and  Rockdale  Counties  from  the  District,  leaving  only  Fulton 
with  a  population  of  556,326,  would  leave  it  exceeding  the  average  by 
slightly  more  than  forty  per  cent. ' '  ^ 

^Ga  Code,  §  34-2301. 

2\Vesberry  v  Vandiver,  206  F  Supp  276,  279-280. 
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Notwithstanding  these  findings,  a  majority  of  the  court  dismissed  the 
complaint,  citing  as  their  guide  Mr.  Justice  Frankfurter's  minority 
opinion  in  Colegrove  v  Green,  328  US  549,  90  L  ed  1432,  66  S  Ct  1198, 
an  opinion  stating  that  challenges  to  apportionment  of  congressional 
districts  raised  only  "political"  questions,  which  were  not  justiciable. 
Although  the  majority  below  said  that  the  dismissal  here  was  based  on 
"want  of  equity"  and  not  on  non-justiciability,  they  relied  on  no  cir- 
cumstances which  were  peculiar  to  the  present  case;  instead,  they 
adopted  the  language  and  reasoning  of  Mr.  Justice  Frankfurter's  Cole- 
grove  opinion  in  concluding  that  the  appellants  had  presented  a  wholly 
"political"  question.^  Judge  Tuttle,  disagreeing  with  the  court's  reli- 
ance on  that  opinion,  dissented  from  the  dismissal,  though  he  would 
have  denied  an  injunction  at  that  time  in  order  to  give  the  Georgia 
Legislature  ample  opportunity  to  correct  the  "abuses"  in  the  appor- 
tionment. He  relied  on  Baker  v  Carr,  369  US  186,  7  L  ed  2d  663,  82  S 
Ct  691,  which,  after  full  discussion  of  Colegrove  and  all  the  opinions  in 
it,  held  that  allegations  of  disparities  of  population  in  state  legislative 
districts  raise  justiciable  claims  on  which  courts  may  grant  relief.  We 
noted  probable  jurisdiction.  374  US  802,  10  L  ed  2d  1029,  83  S  Ct  1691. 
We  agree  with  Judge  Tuttle  that  in  debasing  the  weight  of  appellants' 
votes  the  State  has  abridged  the  right  to  vote  for  members  of  Congress 
guaranteed  them  by  the  United  States  Constitution,  that  the  District 
Court  should  have  entered  a  declaratory  judgment  to  that  effect,  and 
that  it  was  therefore  error  to  dismiss  the  suit.  The  question  of  what 
relief  should  be  given  we  leave  for  further  consideration  and  decision 
by  the  District  Court  in  light  of  existing  circumstances. 

I. 

Baker  v  Carr,  supra,  considered  a  challenge  to  a  1901  Tennessee  stat- 
ute providing  for  apportionment  of  State  Eepresentatives  and  Senators 
under  the  State's  constitution,  which  called  for  apportionment  among 
counties  or  districts  "according  to  the  number  of  qualified  voters  in 
each."  The  complaint  there  charged  that  the  State's  constitutional  com- 
mand to  apportion  on  the  basis  of  the  number  of  qualified  voters  had 
not  been  followed  in  the  1901  statute  and  that  the  districts  were  so 
discriminatorily  disparate  in  number  of  qualified  voters  that  the  plain- 
tiffs and  persons  similarly  situated  were,  "by  virtue  of  the  debasement 
of  their  votes,"  denied  the  equal  protection  of  the  laws  guaranteed 
them  by  the  Fourteenth  Amendment.^  The  cause  there  of  tlie  alleged 
' '  debasement ' '  of  votes  for  state  legislators — districts  containing  widely 
varying  numbers  of  people — was  precisely  that  which  was  alleged  to 
debase  votes  for  Congressmen  in  Colegrove  v  Green,  supra,  and  in  the 
present  ease.  The  Court  in  Baker  pointed  out  that  the  opinion  of  Mr. 
Justice  Frankfurter  in  Colegrove,  upon  the  reasoning  of  which  the 

»  "We  do  not  deem  [Colegrove  v.  Green]  ...  to  be  a  precedent  for  dismissal  based 
on  the  nonjusticiability  of  a  political  question  involving  the  Congress  as  here, 
but  we  do  deem  it  to  be  strong  authority  for  dismissal  for  want  of  equity  when 
the  following  factors  here  involved  are  considered  on  balance  :  a  political  ques- 
tion involving  a  coordinate  branch  of  the  federal  government ;  a  political  ques- 
tion posing  a  delicate  problem  difficult  of  solution  without  depriving  others  of 
the  right  to  vote  by  district,  unless  we  are  to  redistrict  for  the  state  ;  relief  may 
be  forthcoming  from  a  properly  apportioned  state  legislature;  and  relief  may  be 
afforded  bv  the  Congress."  206  P  Supp,  at  285    (footnote  omitted). 

*  369,  US,  at  188,  7  L.  ed  2d  at  6G8. 
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majority  below  leaned  heavily  in  dismissing  "for  want  of  equity,"  was 
approved  by  only  three  of  the  seven  Justices  sitting.-''  After  full  con- 
sideration of  Colegrove,  the  Court  in  Baker  held  (1)  that  the  District 
Court  had  jurisdiction  of  the  subject  matter;  (2)  that  the  qualified 
Tennessee  voters  there  had  standing  to  sue;  and  (3)  that  the  plaintiffs 
had  stated  a  justiciable  cause  of  action  on  which  relief  could  be  granted. 
The  reasons  which  led  to  these  conclusions  in  Baker  are  equally  per- 
suasive here.  Indeed,  as  one  of  the  grounds  there  relied  on  to  support 
our  holding  that  state  apportionment  controversies  are  justiciable  we 
said: 

"...  Smiley  v  Holm,  285  US  355  [76  L  ed  795,  52  S  Ct  397],  Koenig 
V  Flynn,  285  US  375  [76  L  ed  805,  52  S  Ct  405],  and  Carroll  v  Becker, 
285  US  380  [76  L  ed  807,  52  S  Ct  402],  concerned  the  choice  of  Repre- 
sentatives in  the  Federal  Congress.  Smiley,  Koenig  and  Carroll  settled 
the  issue  in  favor  of  justiciability  on  questions  of  congressional  redis- 
tricting.  The  Court  followed  the  precedents  in  Colegrove  although  over 
the  dissent  of  three  of  the  seven  Justices  who  participated  in  that  deci- 
sion. ' '  ^ 

This  statement  in  Baker,  which  referred  to  our  past  decisions  holding 
congressional  apportionment  cases  to  be  justiciable,  we  believe  was 
wholly  correct  and  we  adhere  to  it.  Mr.  Justice  Frankfurter 's  Colegrove 
opinion  contended  that  Art  I,  §  4,  of  the  Constitution  '^  had  given  Con- 
gress "exclusive  authority"  to  protect  the  right  of  citizens  to  vote  for 
Congressmen,^  but  we  made  it  clear  in  Baker  that  nothing  in  the  lan- 
guage of  that  article  gives  support  to  a  construction  that  would  immu- 
nize state  congressional  apportionment  laws  which  debase  a  citizen's 
right  to  vote  from  the  power  of  courts  to  protect  the  constitutional 
rights  of  individuals  from  legislative  destruction,  a  power  recognized  at 
least  since  our  decision  in  Marbury  v  Madison,  1  Cranch  137,  2  L  ed  60, 
in  1803.  Cf.  Gibbons  v  Ogden,  9  AA^heat  1,  6  L  ed  23.  The  right  to  vote  is 
too  important  in  our  free  society  to  be  stripped  of  judicial  protection  by 
such  an  interpretation  of  Article  I.  This  dismissal  can  no  more  be  justi- 
fied on  the  ground  of  "want  of  equity"  than  on  the  ground  of  "non- 
justiciability. ' '  We  therefore  hold  that  the  District  Court  erred  in  dis- 
missing the  complaint. 

II. 

This  brings  us  to  the  merits.  We  agree  with  the  District  Court  that 
the  1931  Georgia  apportionment  grossly  discriminates  against  voters  in 
the  Fifth  Congressional  District.  A  single  Congressman  represents  from 
two  to  three  times  as  many  Fifth  District  voters  as  are  represented  by 
each  of  the  Congressmen  from  the  other  Georgia  congressional  districts. 

5  Mr.  Justice  Rutledge  in  Colegrove  believed  that  the  Court  should  exercise  its  equit- 
able discretion  to  refuse  relief  bi^cause  "The  shortness  of  the  time  remaining 
[before  the  next  election]  makes  it  doubful  whether  action  could,  or  would,  be 
taken  in  time  to  secure  for  petitioners  the  effective  relief  they  seek."  328  US,  at 
565,  90  L  ed  at  1443.  In  a  later  separate  opinion  he  emphasized  that  his  vote  in 
Colegrove  had  been  based  on  the  "particular  circumstances"  of  that  case.  Cook 
V  Fortson,   329  US  675,   678,  91  L  ed  596,   598,   67  S  Ct  21. 

8  369  US,  at  232,  7  L.  ed  2d  at  694.  Cf.  also  Wood  v  Broom,  287  US  1,  77  L  ed  IS:* 
53  S  Ct  1. 

T  "The  Times,  Places  and  Manner  of  holding  Elections  for  Senators  and  Representa- 
tives, shall  be  prescribed  in  each  State  by  the  Legislature  thereof  ;  but  the  Con- 
gress may  at  any  time  by  Law  make  or  alter  such  Regulations,  except  as  to  the 
Places  of  chusing  Senators.  .  .  ."  US  Const,  Art  I,  §  4. 

8  328  US,  at  554,  90  L  ed  at  1435. 
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Notwithstanding  these  findings,  a  majority  of  the  court  dismissed  the 
complaint,  citing  as  their  guide  Mr.  Justice  Frankfurter's  minority 
opinion  in  Colegrove  v  Green,  328  US  549,  90  L  ed  1432,  66  S  Ct  1198, 
an  opinion  stating  that  challenges  to  apportionment  of  congressional 
districts  raised  only  "political"  questions,  which  were  not  justiciable. 
Although  the  majority  below  said  that  the  dismissal  here  was  based  on 
"want  of  equity"  and  not  on  non-justiciability,  they  relied  on  no  cir- 
cumstances which  were  peculiar  to  the  present  case;  instead,  they 
adopted  the  language  and  reasoning  of  Mr.  Justice  Frankfurter's  Cole- 
grove  opinion  in  concluding  that  the  appellants  had  presented  a  wholly 
"political"  question.^  Judge  Tuttle,  disagreeing  with  the  court's  reli- 
ance on  that  opinion,  dissented  from  the  dismissal,  though  he  would 
have  denied  an  injunction  at  that  time  in  order  to  give  the  Georgia 
Legislature  ample  opportunity  to  correct  the  "abuses"  in  the  appor- 
tionment. He  relied  on  Baker  v  Carr,  369  US  186,  7  L  ed  2d  663,  82  S 
Ct  691,  which,  after  full  discussion  of  Colegrove  and  all  the  opinions  in 
it,  held  that  allegations  of  disparities  of  population  in  state  legislative 
districts  raise  justiciable  claims  on  which  courts  mav  grant  relief.  We 
noted  probable  jurisdiction.  374  US  802,  10  L  ed  2d  1029,  83  S  Ct  1691. 
We  agree  with  Judge  Tuttle  that  in  debasing  the  weight  of  appellants' 
votes  the  State  has  abridged  the  right  to  vote  for  members  of  Congress 
guaranteed  them  by  the  United  States  Constitution,  that  the  District 
Court  should  have  entered  a  declaratory  judgment  to  that  effect,  and 
that  it  was  therefore  error  to  dismiss  the  suit.  The  question  of  what 
relief  should  be  given  we  leave  for  further  consideration  and  decision 
by  the  District  Court  in  light  of  existing  circumstances. 

I. 

Baker  v  Carr,  supra,  considered  a  challenge  to  a  1901  Tennessee  stat- 
ute providing  for  apportionment  of  State  Representatives  and  Senators 
under  the  State's  constitution,  which  called  for  apportionment  among 
counties  or  districts  "according  to  the  number  of  qualified  voters  in 
each."  The  complaint  there  charged  that  the  State's  constitutional  com- 
mand to  apportion  on  the  basis  of  the  number  of  qualified  voters  had 
not  been  followed  in  the  1901  statute  and  that  the  districts  were  so 
discriminatorily  disparate  in  number  of  qualified  voters  that  the  plain- 
tiffs and  persons  similarly  situated  were,  "by  virtue  of  the  debasement 
of  their  votes,"  denied  the  equal  protection  of  the  laws  guaranteed 
them  by  the  Fourteenth  Amendment.^  The  cause  there  of  the  alleged 
' '  debasement ' '  of  votes  for  state  legislators — districts  containing  widely 
varying  numbers  of  people — was  precisely  that  which  was  alleged  to 
debase  votes  for  Congressmen  in  Colegrove  v  Green,  supra,  and  in  the 
present  case.  The  Court  in  Baker  pointed  out  that  the  opinion  of  Mr. 
Justice  Frankfurter  in  Colegrove,  upon  the  reasoning  of  which  the 

8  "We  do  not  deem  [Colegrove  v.  Green]  ...  to  be  a  precedent  for  dismissal  based 
on  the  nonjusticiability  of  a  political  question  involving  the  Congress  as  here, 
but  we  do  deem  it  to  be  strong  autliority  for  dismissal  for  want  of  equity  when 
the  following  factors  here  involved  are  considered  on  balance  :  a  political  ques- 
tion involving  a  coordinate  branch  of  the  federal  government;  a  political  ques- 
tion posing  a  delicate  problem  difficult  of  solution  without  depriving  others  of 
the  right  to  vote  by  district,  unless  we  are  to  redistrict  for  the  state  ;  relief  may 
be  forthcoming  from  a  properly  apportioned  state  legislature ;  and  relief  may  be 
afforded  bv  the  Congress."  206  F  Supp,  at  285    (footnote  omitted). 

*  369,  US,  at  188,  7  L.  ed  2d  at  668. 
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majority  below  leaned  heavily  in  dismissing  "for  want  of  equity,"  was 
approved  by  only  three  of  the  seven  Justices  sitting.'"'  After  full  con- 
sideration of  Colegrove,  the  Court  in  Baker  held  (1)  that  the  District 
Court  had  jurisdiction  of  the  subject  matter;  (2)  that  the  qualified 
Tennessee  voters  there  had  standing  to  sue;  and  (3)  that  the  plaintiffs 
had  stated  a  justiciable  cause  of  action  on  which  relief  could  be  granted. 
The  reasons  which  led  to  these  conclusions  in  Baker  are  equally  per- 
suasive here.  Indeed,  as  one  of  the  grounds  there  relied  on  to  support 
our  holding  that  state  apportionment  controversies  are  justiciable  we 
said: 

"...  Smiley  v  Holm,  285  US  355  [76  L  ed  795,  52  S  Ct  397],  Koenig 
v  Flynn,  285  US  375  [76  L  ed  805,  52  S  Ct  405],  and  Carroll  v  Becker, 
285  US  380  [76  L  ed  807,  52  S  Ct  402],  concerned  the  choice  of  Repre- 
sentatives in  the  Federal  Congress.  Smiley,  Koenig  and  Carroll  settled 
the  issue  in  favor  of  justiciability  on  questions  of  congressional  redis- 
tricting.  The  Court  followed  the  precedents  in  Colegrove  although  over 
the  dissent  of  three  of  the  seven  Justices  who  participated  in  that  deci- 
sion." ^ 

This  statement  in  Baker,  which  referred  to  our  past  decisions  holding 
congressional  apportionment  cases  to  be  justiciable,  we  believe  was 
wholly  correct  and  we  adhere  to  it.  Mr.  Justice  Frankfurter 's  Colegrove 
opinion  contended  that  Art  I,  §  4,  of  the  Constitution  ^  had  given  Con- 
gress "exclusive  authority"  to  protect  the  right  of  citizens  to  vote  for 
Congressmen,^  but  we  made  it  clear  in  Baker  that  nothing  in  the  lan- 
guage of  that  article  gives  support  to  a  construction  that  would  immu- 
nize state  congressional  apportionment  laws  which  debase  a  citizen's 
right  to  vote  from  the  power  of  courts  to  protect  the  constitutional 
rights  of  individuals  from  legislative  destruction,  a  power  recognized  at 
least  since  our  decision  in  Marbury  v  Madison,  1  Cranch  137,  2  L  ed  60, 
in  1803.  Cf.  Gibbons  v  Ogden,  9  Wheat  1,  6  L  ed  23.  The  right  to  vote  is 
too  important  in  our  free  society  to  be  stripped  of  judicial  protection  by 
such  an  interpretation  of  Article  I.  This  dismissal  can  no  more  be  justi- 
fied on  the  ground  of  "want  of  equity"  than  on  the  ground  of  "non- 
justiciability. "  We  therefore  hold  that  the  District  Court  erred  in  dis- 
missing the  complaint. 

II. 

This  brings  us  to  the  merits.  We  agree  with  the  District  Court  that 
the  1931  Georgia  apportionment  grossly  discriminates  against  voters  in 
the  Fifth  Congressional  District.  A  single  Congressman  represents  from 
two  to  three  times  as  many  Fifth  District  voters  as  are  represented  by 
each  of  the  Congressmen  from  the  other  Georgia  congressional  districts. 

5  Mr.  Justice  Rutledge  in  Colegrove  believed  that  the  Court  should  exercise  its  equit- 
able discretion  to  refuse  relief  because  "The  shortness  of  the  time  remaining 
[before  tlie  next  election]  makes  it  doubful  whether  action  could,  or  would,  be 
taken  in  time  to  secure  for  petitioners  the  effective  relief  they  seek."  32 S  US,  at 
565,  90  L.  ed  at  1443.  In  a  later  separate  opinion  he  emphasized  that  his  vote  in 
Colegrove  had  been  based  on  the  "particular  circumstances"  of  that  case.  Cook 
V  Fortson,  329  US  675,   678,  91  L.  ed  596,  598,  67  S  Ct  21. 

8  369  US,  at  232,  7  L.  ed  2d  at  694.  Cf.  also  Wood  v  Broom,  287  US  1,  77  L  ed  13^ 
53  S  Ct  1. 

■^  "The  Times,  Places  and  Manner  of  holding-  Elections  for  Senators  and  Representa- 
tives, shall  be  prescribed  in  each  State  by  the  Legislature  thereof  ;  but  the  Con- 
gress may  at  any  time  by  Law  make  or  alter  such  Regulations,  except  as  to  the 
Places  of  chusing  Senators.  .  .  ."  US  Const,  Art  I,  §  4. 

8  328  US,  at  554,  90  L  ed  at  1435. 

6— L-2206 
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The  apportionment  statute  thus  contracts  the  value  of  some  votes  and 
expands  that  of  others.  If  the  Federal  Constitution  intends  that  when 
qualified  voters  elect  members  of  Congress  each  vote  be  given  as  much 
weight  as  any  other  vote,  then  this  statute  cannot  stand. 

We  hold  that,  construed  in  its  historical  context,  the  command  of  Art 
I,  §  2,  that  Representatives  be  chosen  "by  the  People  of  the  several 
States ' '  ^  means  that  as  nearly  as  is  practicable  one  man 's  vote  in  a  con- 
gressional election  is  to  be  worth  as  much  as  another's.^"  This  rule  is 
followed  automatically,  of  course,  when  Representatives  are  chosen  as 
a  group  on  a  statewide  basis,  as  was  a  widespread  practice  in  the  first 
50  years  of  our  Nation's  history.^^  It  would  be  extraordinary  to  suggest 
that  in  such  statewide  elections  the  votes  of  inhabitants  of  some  parts 
of  a  State,  for  example,  Georgia's  thinly  populated  Ninth  District, 
could  be  weighted  at  two  or  three  times  the  value  of  the  votes  of  people 
living  in  more  populous  parts  of  the  State,  for  example,  the  Fifth  Dis- 
trict around  Atlanta.  Cf  Gray  v  Sanders,  372  US  368,  9  L  ed  2d  821, 
83  S  Ct  801.  We  do  not  believe  that  the  Framers  of  the  Constitution 
intended  to  permit  the  same  vote-diluting  discrimination  to  be  accom- 
plished through  the  device  of  districts  containing  widely  varied  num- 
bers of  inhabitants.  To  say  that  a  vote  is  worth  more  in  one  district 
than  in  another  would  not  only  run  counter  to  our  fundamental  ideas 
of  democratic  government,  it  would  cast  aside  the  principle  of  a  House 
of  Representatives  elected  "by  the  People,"  a  principle  tenaciously 
fought  for  and  established  at  the  Constitutional  Convention.  The  his- 
tory of  the  Constitution,  particularly  that  part  of  it  relating  to  the 
adoption  of  Art  I,  §  2,  reveals  that  those  who  framed  the  Constitution 
meant  that,  no  matter  what  the  mechanics  of  an  election,  whether 
statewide  or  by  districts,  it  was  population  which  was  to  be  the  basis 
of  the  House  of  Representatives. 

During  the  Revolutionary  War  the  rebelling  colonies  were  loosely 
allied  in  the  Continental  Congress,  a  body  with  authority  to  do  little 
more  than  pass  resolutions  and  issue  requests  for  men  and  supplies. 
Before  the  war  ended  the  Congress  had  proposed  and  secured  the 
ratification  by  the  States  of  a  somewhat  closer  association  under  the 
Articles  of  Confederation.  Though  the  Articles  established  a  central 
government  for  the  United  States,  as  the  former  colonies  were  even 
then  called,  the  States  retained  most  of  their  sovereignty,  like  inde- 

»  "The  House  of  Representatives  shall  be  composed  of  Members  chosen  every  second 
Tear  by  the  People  of  the  several  States,  and  the  Electors  in  each  State  shall 
have  the  Qualifications  requisite  for  Electors  of  the  most  numerous  Branch  of  the 
State  Legislature. 

"Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free 
Persons,  including  those  bound  to  Service  for  a  Term  of  Years,  and  excludmg 
Indian.s  not  taxed,  three  fifths  of  all  other  Persons.  The  actual  Enumeration  shaU 
be  made  within  three  Years  after  the  first  Meeting  of  the  Congress  of  the  United 
States  and  within  every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they 
shall  by  Law  direct.  The  Number  of  Representatives  shall  not  exceed  one  for 
every  thirty  Thousand,  but  each  State  shall  have  at  Least  one  Representative 
.   .   .   ."  US  Const,  Art  1  §  2.  ,    ..       .    .  ^  , 

The  provisions  for  apportioning  Representatives  and  direct  taxes  have  been 
amended   by  the   Fourteenth   and   Sixteenth   Amendments,    respectively. 

10  We  do  not  reach  the  arguments  that  the  Georgia  statute  violates  the  Due  Process, 
Equal  Protection,  and  Privileges  and  Immunities  Clauses  of  the  Fourteenth 
Amendment.  .        ,     ,     ,.  .    ,  c. 

nAs  late  as  1842,  .seven  States  still  conducted  congressional  elections  at  large,  bee 
Paschal,  "The  House  of  Representatives:  'Grand  Depository  of  the  Democratic 
Principle'?"  17  Law  &  Contempt  Prob  270,  281  (1952). 
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pendent  nations  bound  together  only  by  treaties.  There  were  no  separate 
judicial  or  executive  branches:  only  a  Congress  consisting  of  a  single 
house.  Like  the  members  of  an  ancient  Greek  league,  each  State,  with- 
out regard  to  size  or  population,  was  given  only  one  vote  in  that  house. 
It  soon  became  clear  that  the  Confederation  was  without  adequate 
power  to  collect  needed  revenues  or  to  enforce  the  rules  its  Congress 
adopted.  Far  sighted  men  felt  that  a  closer  union  was  necessary  if  the 
States  were  to  be  saved  from  foreign  and  domestic  dangers. 

The  result  was  the  Constitutional  Convention  of  1787,  called  for  "the 
sole  and  express  purpose  of  revising  the  Articles  of  Confederation. 
.  .  . "  ^2  When  the  Conveiition  met  in  May,  this  modest  purpose  was 
soon  abandoned  for  the  greater  challenge  of  creating  a  new  and  closer 
form  of  government  than  was  possible  under  the  Confederation.  Soon 
after  the  Convention  assembled,  Edmund  Randolph  of  Virginia  pre- 
sented a  plan  not  merely  to  amend  the  Articles  of  Confederation  but  to 
create  an  entirely  new  National  Government  with  a  National  Executive, 
National  Judiciary,  and  a  National  Legislature  of  two  Houses,  one 
house  to  be  elected  by  "the  people,"  the  second  house  to  be  elected  by 
the  first. ^^ 

The  question  of  how  the  legislature  should  be  constituted  precipi- 
tated the  most  bitter  controversy  of  the  Convention.  One  principle  was 
uppermost  in  the  minds  of  many  delegates:  that,  no  matter  where  he 
lived,  each  voter  should  have  a  voice  equal  to  that  of  every  other  in 
electing  members  of  Congress.  In  support  of  this  principle,  George 
Mason  of  Virginia  "argued  strongly  for  an  election  of  the  larger 
branch  by  the  people.  It  was  to  be  the  grand  depository  of  the  demo- 
cratic principle  of  the  Govt. ' '  ^^ 

James  Madison  agreed,  saying  "If  the  power  is  not  immediately 
derived  from  the  people,  in  proportion  to  their  numbers,  we  may  make 
a  paper  confederacy,  but  that  will  be  all."^^  Repeatedly,  delegates 
rose  to  make  the  same  point :  that  it  would  be  unfair,  unjust,  and  con- 
trary to  common  sense  to  give  a  small  number  of  people  as  many 
Senators  or  Representatives  as  were  allowed  to  much  larger  groups  ^^ 
— in  short,  as  James  Wilson  of  Pennsylvania  put  it,  "equal  numbers 
of  people  ought  to  have  an  equal  no.  of  representatives  ..."  and 
representatives  "of  different  districts  ought  clearly  to  hold  the  same 
proportion  to  each  other,  as  their  respective  constituents  hold  to  each 
other.  "17 

Some  delegates  opposed  election  by  the  people.  The  sharpest  objec- 
tion arose  out  of  the  fear  on  the  part  of  small  States  like  Delaware 

"3  The  Records  of  the  Federal  Convention  of  1787  (Farrand  ed  1911)  14  (hereafter 
cited  as  "Farrand"). 

James  Madison,  who  took  careful  and  complete  notes  during  the  Convention, 
believed  that  in  interpreting  the  Constitution  later  generations  should  consider 
the  history  of  its  adoption  : 

"Sucli  were  the  defects,  the  deformities,  the  diseases  and  the  ominous  prospects, 
for  which  the  Convention  were  to  provide  a  remedy,  and  which  ought  never  to  be 
overlooked  in  expounding  &  appreciating  the  Constitutional  Charter  the  remedy 
that  was  provided."  Id.,  at  549. 

13  1  id.,  at  20. 

"Id.,  at  48. 

15  Id.,  at  472. 

"See,  e.g.,  id.,  at  197-198  (Benjamin  Franklin  of  Pennsylvania)  ;  id.,  at  467  (Elbridge 
Gerry  of  Massachusetts)  ;  id.,  at  286,  465-466  (Alexander  Hamilton  of  New 
York)  ;  id.,  at  489-490  (Rufus  King  of  Massachusetts)  ;  id.,  at  322,  446-449,  486, 
527-528  (James  Madison  of  Virginia)  ;  id.,  at  180,  456  (Hugh  Williamson  of 
North  Carolina)  ;  id.,  at  253-254,  406,  449-450,  482-484  (James  Wilson  of  Penn- 
sylvania). 

1' Id.,  at  180. 
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that  if  population  were  to  be  the  only  basis  of  representation  the  popu- 
lous States  like  Virginia  would  elect  a  large  enough  number  of  repre- 
sentatives to  wield  overwhelming  power  in  the  National  Government.^^ 
Arguing  that  the  Convention  had  no  authority  to  depart  from  the  plan 
of  the  Articles  of  Confederation  which  gave  each  State  an  equal  vote 
in  the  National  Congress,  William  Paterson  of  New  Jersey  said,  "If 
the  sovereignty  of  the  States  is  to  be  maintained,  the  Representatives 
must  be  drawn  immediately  from  the  States,  not  from  the  people ;  and 
we  have  no  power  to  vary  the  idea  of  equal  sovereignty."^^  To  this 
end  he  proposed  a  single  legislative  chamber  in  which  each  State,  as 
in  the  Confederation,  was  to  have  an  equal  vote.^"  A  number  of  dele- 
gates supported  this  plan.^^ 

The  delegates  who  wanted  every  man's  vote  to  count  alike  were 
sharp  in  their  criticism  of  giving  each  State,  regardless  of  population, 
the  same  voice  in  the  National  Legislature.  Madison  entreated  the  Con- 
vention "to  renounce  a  principle  wch.  was  confessedly  unjust,"  ^^  and 
Rufus  King  of  Massachusetts  "was  prepared  for  every  event,  rather 
than  sit  down  under  a  Govt,  founded  in  a  vicious  principle  of  repre- 
sentation and  which  must  be  as  shortlived  as  it  would  be  unjust."  ^^^ 

The  dispute  came  near  ending  the  Convention  without  a  Constitu- 
tion. Both  sides  seemed  for  a  time  to  be  hopelessly  obstinate.  Some 
delegations  threatened  to  withdraw  from  the  Convention  if  they  did  not 
get  their  way.^^  Seeing  the  controversy  growing  sharper  and  emotions 
rising,  the  wise  and  highly  respected  Benjamin  Franklin  arose  and 
pleaded  with  the  delegates  on  both  sides  to  "part  with  some  of  their 
demands,  in  order  that  they  may  join  in  some  accomodating  proposi- 
tion. "^^  At  last  those  who  supported  representation  of  the  people  in 
both  houses  and  those  who  supported  it  in  neither  were  brought  to- 
gether, some  expressing  the  fear  that  if  they  did  not  reconcile  their  dif- 
ferences, "some  foreign  sword  will  probably  do  the  work  for  us."^^  The 
deadlock  was  finally  broken  when  a  majority  of  the  States  agreedto 
what  has  been  called  the  Great  Compromise,^'^  based  on  a  proposal  which 
had  been  repeatedly  advanced  by  Roger  Sherman  and  other  delegates 
from  Connecticut.-^  It  provided  on  the  one  hand  that  each  State,  includ- 
ing little  Delaware  and  Rhode  Island,  was  to  have  two  Senators.  As_  a 
further  guarantee  that  these  Senators  would  be  considered  state  emis- 
saries, they  were  to  be  elected  by  the  state  legislatures,  Art  I,  §  3,  and 

18  Luther  Martin  of  Maryland  declared  "that  the  States  being  equal  cannot  treat  or 
confederate  so  as  to  give  up  an  equality  of  votes  without  giving  up  their  liberty : 
that  the  propositions  on  the  table  were  a  system  of  slavery  for  10  States :_  that  as 
Va  Masts  &  Pa  have  42/90  of  the  votes  they  can  do  as  they  please  without  a 
miraculous  Union  of  the  other  ten  :  that  they  will  have  nothing  to  do_,^  but  to  gam 
over  one  of  the  ten  to  make  them  compleat  masters  of  the  rest  ....     la.,  at  4^8. 

i»Id.,  at  251. 

20  3  i(j     at  613 

21  Eg"  1  id.,  at  324    (Alexander  Martin  of  North  Carolina)  ;  id.,  at  437-438,  439-441, 

444-445,  453-455   (Luther  Martin  of  Maryland)  ;  id.,  at  490-492  (Gunning  Bedford 

of  Delaware). 
22Id.,  at  464. 
23  j(j     jjt  490 
2' Gunning   Bedford  of  Delaware  said:    "We  have  been  told    (with   a  dictatorial   air) 

that  this  is  the  last  moment  for  a  fair  trial  in   favor  of  a  good  Governmt.   .  .  . 

The  Large  States  dare  not  dissolve  the  confederation.  If  they  do  the  small  ones 

will  find   some  foreign  ally   of  more  honor  and  good  faith,   who  will   take   them 

by  the  hand  and  do  them  justice."  Id.,  at  492. 

2«Id"  at  532  (Elbridge  Gerry  of  Massachusetts).  George  Mason  of  Virginia  urged  an 
"accommodation"  as  "preferable  to  an  appeal  to  the  world  by  the  different  sides, 
as  had  been  talked  of  by  some  Gentlemen."  Id.,  at  533. 

^  See  id    at  551 

a  See  id.','  at  193,'  342-343  (Roger  Sherman)  ;  id.,  at  461-462  (William  Samuel  Johnson). 
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it  was  specially  provided  in  Article  V  that  no  State  should  ever  be 
deprived  of  its  equal  representation  in  the  Senate.  The  other  side  of 
the  compromise  was  that,  as  provided  in  Art  I,  §  2,  members  of  the 
House  of  Representatives  should  be  chosen  "by  the  People  of  the  several 
States"  and  should  be  "apportioned  among  the  several  States  ...  ac- 
cording to  their  respective  Numbers."  While  those  who  wanted  both 
houses  to  represent  the  people  had  yielded  on  the  Senate,  they  had  not 
yielded  on  the  House  of  Representatives.  William  Samuel  Johnson  of 
Connecticut  had- summed  it  up  well:  "in  one  branch  the  people,  ought 
to  be  represented;  in  the  other,  the  States."  ^^ 

The  debates  at  the  Convention  make  at  least  one  fact  abundantly 
clear :  that  when  the  delegates  agreed  that  the  House  should  represent 
"people"  they  intended  that  in  allocating  Congressmen  the  number 
assigned  to  each  State  should  be  determined  solely  by  the  number  of 
the  State's  inhabitants.^^  The  Constitution  embodied  Edmund  Ran- 
dolph's proposal  for  a  periodic  census  to  ensure  "fair  representation 
of  the  people,"  ^^  an  idea  endorsed  by  Mason  as  assuring  that  "num- 
bers of  inhabitants"  should  always  be  the  measure  of  representation 
in  the  House  of  Representatives.^^  The  Convention  also  overwhelmingly 
agreed  to  a  resolution  offered  by  Randolph  to  base  future  apportion- 
ment squarely  on  numbers  and  to  delete  any  reference  to  wealth. ^^ 
And  the  delegates  defeated  a  motion  made  by  Elbridge  Gerry  to  limit 
the  number  of  Representatives  from  new^er  Western  States  so  that  it 
would  never  exceed  the  number  from  the  original  States.^* 

It  would  defeat  the  principle  solemnly  embodied  in  the  Great  Com- 
promise— equal  representation  in  the  House  for  equal  numbers  of 
people — for  us  to  hold  that,  within  the  States,  legislatures  may  draw 
the  lines  of  congressional  districts  in  such  a  way  as  to  give  some  voters 
a  greater  voice  in  choosing  a  Congressman  than  others.  The  House  of 
Representatives,  the  Convention  agreed,  was  to  represent  the  people  as 
individuals,  and  on  a  basis  of  complete  equality  for  each  voter.  The 
delegates  were  quite  aware  of  what  Madison  called  the  "vicious  repre- 
sentation ' '  in  Great  Britain  ^^  whereby  ' '  rotton  boroughs ' '  with  few 
inhabitants  were  represented  in  Parliament  on  or  almost  on  a  par  with 
cities  of  greater  population.  Wilson  urged  that  people  must  be  repre- 
sented as  individuals,  so  that  America  would  escape  the  evils  of  the 
English  system  under  which  one  man  could  send  two  members  to  Par- 
liament to  represent  the  borough  of  Old  Sarum  while  London's  million 

29  Id.,  at  462.   (Emphasis  in  original.) 

^  While  "free  Persons"  and  those  "bound  to  Service  for  a  Term  of  Years"  were 
counted  in  determining  representation,  Indians  not  taxed  were  not  counted,  and 
"three  fifths  of  all  other  Persons"  (slaves)  were  included  in  computing  the  States' 
populations.  Art  I,  §  2.  Also,  every  State  was  to  have  "at  Least  one  Representa- 
tive." Ibid. 

311  Farrand,  at  5  80. 

32  Id.,  at  579. 

83  Id.,  at  606.  Those  who  thought  that  one  branch  should  represent  wealth  were  told 
by  Roger  Sherman  of  Connecticut  that  the  "number  of  people  alone  [was]  the 
best  rule  for  measuring  wealth  as  well  as  representation  ;  and  that  if  the  Legis- 
lature were  to  be  governed  by  wealth,  they  would  be  obliged  to  estimate  it  by 
numbers."  Id.,  at  5  82. 

»» 2  id.,  at  3.  The  rejected  thinking  of  those  who  supported  the  proposal  to  limit 
western  representation  is  suggested  by  the  statement  of  Gouverneur  Morris  of 
Pennsylvania  that  "The  Busy  haunts  of  men  not  the  remote  wilderness,  was  the 
proper  School  of  political  Talents."  1  id.,  at  583. 

««Id.,  at  464. 
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people  sent  but  four.^*'  The  delegates  referred  to  rotton  borough  appor- 
tionments in  some  of  the  state  legislatures  as  the  kind  of  objectionable 
governmental  action  that  the  Constitntion  should  not  tolerate  in  the 
election  of  congressional  representatives.^^ 

Madison  in  The  Federalist  described  the  system  of  division  of  States 
into  congressional  districts,  the  method  which  he  and  others  ^^  assumed 
States  probably  would  adopt:  "The  city  of  Philadelphia  is  supposed 
to  contain  between  fifty  and  sixty  thousand  souls.  It  will  therefore 
form  nearly  two  districts  for  the  choice  of  Foederal  Representatives. ' '  ^^ 
"  [N] umbers,"  he  said,  not  only  are  a  suitable  way  to  represent  wealth 
but  in  any  event  ' '  are  the  only  proper  scale  of  representation. "  ^°  In 
the  state  convention,  speakers  urging  ratification  of  the  Constitution 
emphasized  the  theme  of  equal  representation  in  the  House  which  had 
permeated  the  debates  in  Philadelphia.'*^  Charles  Cotesworth  Pinckuey 
told  the  South  Carolina  Convention,  "the  House  of  Representatives  will 
be  elected  immediately  by  the  people,  and  represent  them  and  their 
personal  rights  individually  .  .  .  . "  ^^  Speakers  at  the  ratifying  con- 
ventions emphasized  that  the  House  of  Representatives  was  meant  to 
be  free  of  the  malapportionment  then  existing  in  some  of  the  state 
legislatures — such  as  those  of  Connecticut,  Rhode  Island,  and  South 
Carolina — and  argued  that  the  power  given  Congress  in  Art  I,  §  4,^^ 
was  meant  to  be  used  to  vindicate  the  people's  right  to  ecpiality  of 
representation  in  the  House."'*  Congress'  power,  said  John  Steele  at 
the  North  Carolina  convention,  was  not  to  be  used  to  allow  Congress 
to  create  rotten  boroughs;  in  answer  to  another  delegate's  suggestion 
that  Congress  might  use  its  power  to  favor  people  living  near  the  sea- 
coast,  Steele  said  that  Congress  "most  probably"  would  "lay  the  state 
off  into  districts,"  and  if  it  made  laws  "inconsistent  with  the  Constitu- 
tion, independent  judges  will  not  uphold  them,  nor  will  the  people 
obey  them.  "^5 

Soon  after  the  Constitution  was  adopted,  James  "Wilson  of  Pennsyl- 
vania, by  then  an  Associate  Justice  of  this  Court,  gave  a  series  of  lec- 
tures at  Philadelphia  in  which,  drawing  on  his  experience  as  one  of 
the  most  active  members  of  the  Constitutional  Convention,  he  said : 


^Id.,  at  457.  "Rotten  boroughs"  have  long-  since  disappeared  in  Great  Britain.  Today 
permanent  parliamentary  Boundary  Commissions  recommend  periodic  changes  in 
the  size  of  constituencies,  as  population  shifts.  For  the  statutory  standards  under 
which  these  commissions  operate,  see  House  of  Commons  (Redistribution  of 
Seats)  Acts  of  1949,  12  &  13  Geo  6,  c.  66,  Second  Schedule,  and  of  1958,  6  &  7 
Eliz  2,  c.  26,  Schedule. 

»^2  id.,  at  241. 

38  See,  e.g.,  2  W^orks  of  Alexander  Hamilton  (Lodge  ed  1904)  25  (statement  to  New 
York  ratifying  convention). 

3»The  Federalist,  No.  57   (Cooke  ed  1961),  at  389. 

*"  Id.,  No.  54,  at  368.  There  has  been  some  question  about  the  authorship  of  Numbers 
54  and  57,  see  The  Federalist  (Lodge  ed  1908)  xxiii-xxxv,  but  it  is  now  generally 
believed  that  Madison  was  the  author,  see  e.g.,  The  Federalist  (Cooke  ed  1961) 
xxvii ;  The  Federalist  (Van  Doren  ed  1945)  vi-vii ;  Brant,  "Settling  the  Author- 
ship of  The  Federalist,"  67  Am  Hist  Rev  71  (1961). 

"  See,  e.g.,  2  The  Debates  in  the  Several  State  Conventions  on  the  Adoption  of  the 
Federal  Constitution  (2d  Elliot  ed  1836)  11  (Fisher  Ames,  in  the  Massachusetts 
Convention)  (hereafter  cited  as  "Elliot")  ;  id.,  at  202  (Oliver  W^olcott,  Connecti- 
cut) ;  4  Id.,  at  21  (William  Richardson  Davie,  North  Carolina)  ;  id.,  at  257 
(Charles  Pinckney,  South  Carolina). 

«Id.,  at  304. 

"  "The  Times,  Places  and  Manner  of  holding  Elections  for  Senators  and  Representa- 
tives, shall  be  prescribed  in  each  State  by  the  Legislature  thereof ;  but  the 
Congress  may  at  any  time  by  Law  make  or  alter  such  Regulations,  except  as  to 
the  Places  of  chusing  Senators.   .   .  ."  US  Const,  Art  I,  §  4. 

"See  2  Elliot,  at  49  (Francis  Dana,  in  the  Massachusetts  Convention)  ;  id.,  at  50-51 
(Rufus  King,  Massachusetts)  ;  3  id.,  at  367   (James  Madison,  Virginia). 

«4  id.,  at  71. 


CASES  OX  REAPPORTIONMENT  167 

'*  [A]  11  elections  ought  to  be  equal.  Elections  are  equal,  when  a  given 
number  of  citizens,  in  one  part  of  the  state,  choose  as  many  representa- 
tives, as  are  chosen  by  the  same  number  of  citizens,  in  any  other  part 
of  the  state.  In  this  manner,  the  proportion  of  the  representatives  and 
of  the  constituents  will  remain  invariably  the  same. ' '  ^® 

It  is  in  the  light  of  such  history  that  we  must  construe  Art  I,  §  2,  of 
the  Constitution,  which,  carrying  out  the  ideas  of  Madison  and  those  of 
like  views,  provides  that  Representatives  shall  be  chosen  "by  the  Peo- 
ple of  the  several  States"  and  shall  be  "apportioned  among  the  several 
States  .  .  .  according  to  their  respective  Numbers."  It  is  not  surprising 
that  our  Court  has  held  that  this  Article  gives  persons  qualified  to  vote 
a  constitutional  right  to  vote  and  to  have  their  votes  counted.  United 
States  V  Moslev,  238  US  383,  59  L  ed  1355,  35  S  Ct  904;  Ex  parte 
Yarbrough,  110  US  651,  28  L  ed  274,  4  S  Ct  152.  Not  only  can  this 
right  to  vote  not  be  denied  outright,  it  cannot,  consistently  with  Article 
I,  be  destroved  bv  alteration  of  ballots,  see  United  States  v  Classic,  313 
US  299,  85  L  ed  1368,  61  S  Ct  1031,  or  diluted  bv  stuffing  of  the  ballot 
box,  see  United  States  v  Saylor,  322  US  385,  88  L  ed  1341,  64  S  Ct  1101. 
No  right  is  more  precious  in  a  free  country  than  that  of  having  a  voice 
in  the  election  of  those  who  make  the  laws  under  which,  as  good  citizens, 
we  must  live.  Other  rights,  even  the  most  basic,  are  illusory  if  the  right 
to  vote  is  undermined.  Our  Constitution  leaves  no  room  for  classifica- 
tion of  people  in  a  way  that  unnecessarily  abridges  this  right.  In  urging 
the  people  to  adopt  the  Constitution,  Madison  said  in  No.  57  of  The 
Federalist : 

"Who  are  to  be  the  electors  of  the  Foederal  Representatives?  Not  the 
rich  more  than  the  poor ;  not  the  learned  more  than  the  ignorant ;  not 
the  haughty  heirs  of  distinguished  names,  more  than  the  humble  sons 
of  obscure  and  unpropitious  fortune.  The  electors  are  to  be  the  great 
body  of  the  people  of  the  United  States.  .  .  . "  '^'^ 

Readers  surely  could  have  fairly  taken  this  to  mean,  "one  person, 
one  vote."  Cf  Gray  v  Sanders,  372  US  368,  381,  9  L  ed  821,  831,  88 
S  Ct  801. 

While  it  may  not  be  possible  to  draw  congressional  districts  with 
mathematical  precision,  that  is  no  excuse  for  ignoring  our  Constitution 's 
plain  objective  of  making  equal  representation  for  ec[ual  numbers  of 
people  the  fundamental  goal  for  the  House  of  Representatives.  That  is 
the  high  standard  of  justice  and  common  sense  which  the  Founders 
set  for  us. 

Reversed  and  remanded. 

SEPARATE   OPINION 

Mr.  Justice  Clark,  concurring  in  part  and  dissenting  in  part : 
Unfortunately  I  can  join  neither  the  opinion  of  the  Court  nor  the  dis- 
sent of  my  Brother  Harlan.  It  is  true  that  the  opening  sentence  of 
Art  I,  §  2,  of  the  Constitution  provides  that  Representatives  are  to  be 
chosen  by  the  People  of  the  several  States  .  .  .  ."  However,  in  my  view. 
Brother  Harlan  has  clearly  demonstrated  that  both  the  historical  back- 
ground and  language  preclude  a  finding  that  Art  I,  §  2,  lays  down  the 
ipse  dixit  "one  person,  one  vote"  in  congressional  elections. 

1     «  2  The  Works  of  James  V^ilson  (Andrews  ed  1896)  15. 
I     "The  Federalist,  No.  57   (Cooke  ed  1961),  at  385. 
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On  the  other  hand.  I  agree  with  the  majority  that  congressional  dis- 
tricting is  snbject  to  judicial  scrutiny.  This  Court  has  so  held  ever  since 
Smiley  v  Holm,  285  US  355,  76  L  ed  795,  52  S  Ct  397  (1932),  which  is 
buttressed  bv  two  companion  cases,  Koenig  v  Flynn.  285  US  375,  76 
L  ed  805,  52  S  Ct  403  (1932),  and  Carroll  v  Becker,  285  US  380,  76 
L  ed  807,  52  S  Ct  402  (1932).  A  majority  of  the  Court  in  Colegrove  v 
Green  felt,  upon  the  authority  of  Smiley,  that  the  complaint  presented 
a  justiciable  controversy  not  reserved  exclusively  to  Congress.  Cole- 
grove  V  Green,  328  US  549,  564,  and  568.  note  3,  90  L  ed  1432,  1442, 
1444,  66  S  Ct  1198  (1946).  Again,  in  Baker  v  Carr.  369  US  186,  232, 
7  L  ed  663,  694,  82  S  Ct  691  (1962),  the  opinion  of  the  Court  recog- 
nized that  Smiley  "settled  the  issue  in  favor  of  justiciability  of  ques- 
tions of  congressional  redistrieting. "  I  therefore  cannot  agree  with 
Brother  Harlan  that  the  supervisory  power  granted  to  Congress  under 
Art  I,  §4,  is  the  exclusive  remedy. 

I  would  examine  the  Georgia  congressional  districts  against  the  re- 
quirements of  the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment. As  my  Brother  Black  said  in  his  dissent  in  Colegrove  v  Green, 
supra,  the  "equal  protection  clause  of  the  Fourteenth  Amendment 
forbids  .  .  .  discrimination.  It  does  not  permit  the  States  to  pick  out 
certain  qualified  citizens  or  groups  of  citizens  and  deny  them  the  right 
to  vote  at  all.  ...  No  one  would  deny  that  the  equal  protection  clause 
would  also  prohibit  a  law  that  would  expressly  give  certain  citizens  a 
half-vote  and  others  a  full  vote.  .  .  .  Such  discriminatory  legislation 
seems  to  me  exactl.y  the  kind  that  the  equal  protection  clause  was  in- 
tended to  prohibit.*"  328  US  at  569,  90  L  ed  at  1445. 

The  trial  court,  however,  did  not  pass  upon  the  merits  of  the  case, 
although  it  does  appear  that  it  did  make  a  finding  that  the  Fifth  Dis- 
trict of  Georgia  was  "grossly  out  of  balance"  with  other  congressional 
districts  of  the  State.  Instead  of  proceeding  on  the  merits,  the  court 
dismissed  the  case  for  lack  of  equity.  I  believe  that  the  court  erred  in 
so  doing.  In  my  view  we  should  therefore  vacate  this  judgment  and 
remand  the  case  for  a  hearing  on  the  merits.  At  that  hearing  the  court 
should  apply  the  standards  laid  down  in  Baker  v  Carr,  supra. 

I  would  have  an  additional  caveat.  The  General  Assembly  of  the 
Georgia  Legislature  has  been  recently  reapportioned  ^  as  a  result  of 
the  order  of  the  three-judge  District  Court  in  Toom-bs  v  Fortson,  205  F 
Supp  248  (1962).  In  addition,  the  Assembly  has  created  a  Joint  Con- 
gressional Redistrieting  Study  Committee  which  has  been  working  on 
the  problem  of  congressional  redistrieting  for  several  months.  The  Gen- 
eral Assembly  is  currently  in  session.  If  on  remand  the  trial  court  is  of 
the  opinion  that  there  is  likelihood  of  the  General  Assembly  reappor- 
tioning the  State  in  an  appropriate  manner,  I  believe  that  coercive 
relief  should  be  deferred  until  after  the  General  Assembly  has  had 
such  an  opportunity. 

Mr.  Justice  Harlan,  dissenting : 

I  had  not  expected  to  witness  the  day  when  the  Supreme  Court  of 
the  United  States  would  render  a  decision  which  east  grave  doubt  on 
the  constitutionality  of  the  composition  of  the  House  of  Representatives. 

>  Georgia  Laws,  Sept.-Oct.  1962,  Extra  Sess  7-31. 
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It  is  not  an  exaggeration  to  say  that  such  is  the  effect  of  today's  deci- 
sion. The  Court's  holding  that  the  Constitution  requires  States  to  select 
Representatives  either  by  elections  at  large  or  by  elections  in  districts 
composed  "as  nearly  as  is  practicable"  of  equal  population  places  in 
jeopardy  the  seats  of  almost  all  the  members  of  the  present  House  of 
Representatives. 

In  the  last  congressional  election,  in  1962,  Representatives  from  42 
States  were  elected  from  congressional  districts.^  In  all  but  five  of  those 
States,  the  difference  between  the  populations  of  the  largest  and  smallest 
districts  exceeded  100,000  persons.-  A  difference  of  this  magnitude  in 
the  size  of  districts  the  average  population  of  which  in  each  State  is 
less  than  500,000  ^  is  presumably  not  equality  among  districts  ' '  as 
nearly  as  is  practicable,"  although  the  Court  does  not  reveal  its  defi- 
nition of  that  phrase.^  Thus,  today's  decision  impugns  the  validity  of 
the  election  of  398  Representatives  from  37  States,  leaving  a  "consti- 
tutional" House  of  37  members  now  sitting.^ 

Only  a  demonstration  which  could  not  be  avoided  would  justify  this 
Court  in  rendering  a  decision  the  effect  of  which,  inescapably  as  I  see 
it,  is  to  declare  constitutionally  defective  the  very  composition  of  a 
coordinate  branch  of  the  Federal  Government.  The  Court's  opinion 
not  only  fails  to  make  such  a  demonstration.  It  is  unsound  logically  on 
its  face  and  demonstrably  unsound  historically. 

1  Representatives  were  elected  at  large  in  Alabama    (8),  Alaska    (1),   Delaware    (1), 

Hawaii  (2),  Nevada  (1),  New  Mexico  (2),  Vermont  (1),  and  Wyoming  (1). 
In  addition,  Connecticut,  Maryland,  Michigan,  Ohio,  and  Texas  each  elected  one 
of  their  Representatives  at  large. 

2  The  five  States  are  Iowa,  Maine,  New  Hampshire,  North  Dakota,  and  Rhode  Island. 

Together,  they  elect  15  Representatives. 

The  populations  of  the  largest  and  smallest  districts  in  each  State  and  the 
difference  between  them  is  contained  in  an  Appendix  to  this  opinion. 

8  The  only  State  in  which  the  average  population  per  district  is  greater  than  500,000 
is  Connecticut,  where  the  average  population  per  district  is  507,047  (one  Repre- 
sentative being  elected  at  large).  The  difference  between  largest  and  smallest 
districts  in  Connecticut  is,  however,  370,613. 

^  The  Court's  "as  nearly  as  is  practicable"  formula  sweeps  a  host  of  questions  under 
the  rug.  How  great  a  difference  between  the  populations  of  various  districts 
within  a  state  is  tolerable?  Is  the  standard  an  absolute  or  relative  one,  and  if 
the  latter  to  what  is  the  difference  in  population  to  be  related?  Does  the  number 
of  districts  within  the  State  have  any  relevance?  Is  the  number  of  voters  or  the 
number  of  inhabitants  controlling?  Is  the  relevant  statistic  the  greatest  disparity 
between  any  two  districts  in  the  State  or  the  average  departure  from  the  average 
population  per  district,  or  a  little  of  both?  May  the  State  consider  factors  such 
as  area  or  natural  boundaries  (rivers,  mountain  ranges)  which  are  plainly 
relevant   to  the  practicability  of   effective   representation? 

There  is  an  obvious  lack  of  criteria  for  answering  questions  such  as  these, 
which  points  up  the  impropriety  of  the  Court's  whole-hearted  but  heavy-footed 
entrance  into  the  political  arena. 

^  The  37  "constitutional"  Representatives  are  those  coming  from  the  eight  States 
which  elected  their  Representatives  at  large  (plus  one  each  elected  at  large  in 
Connecticut,  Maryland,  Michigan,  Ohio,  and  Texas)  and  those  coming  from  States 
in  which  the  difference  between  the  populations  of  the  largest  and  smallest 
districts  was  less  than  100,000.  See  notes  1  and  2,  supra.  Since  the  difference 
between  largest  and  smallest  districts  in  Iowa  is  89,250,  and  the  average  popu- 
lation per  district  in  Iowa  is  only  393,934,  Iowa's  7  Representatives  might  well 
lose  their  seats  as  well.  This  would  leave  a  house  of  Representatives  composed 
of  the  22  Representatives  elected  at  large  plus  eight  elected  in  congressional 
districts. 

These  conclusions  presume  that  all  the  Representatives  from  a  State  in  which 
any  part  of  the  congressional  districting  is  found  invalid  would  be  affected.  Some 
of  them,  of  course,  would  ordinarily  come  from  districts  the  populations  of  which 
were  about  that  which  would  result  from  an  apportionment  based  solely  on 
population.  But  a  court  cannot  erase  only  the  districts  which  do  not  conform 
to  the  standard  announced  today,  since  invalidation  of  those  districts  would 
require  that  the  lines  of  all  the  districts  within  the  State  be  redrawn.  In  the 
absence  of  a  reapportionment,  all  the  Representatives  from  a  State  found  to  have 
violated  the  standard  would  presumably  have  to  be  elected  at  large. 
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I. 

Before  coming  to  grips  with  the  reasoning  that  carries  such  extraor- 
dinary consequences,  it  is  important  to  have  firmly  in  mind  the  pro- 
visions of  Article  I  of  the  Constitution  which  control  this  case : 

"Section  2.  The  House  of  Representatives  shall  be  composed  of  Mem- 
bers chosen  every  second  Year  by  the  People  of  the  several  States,  and 
the  Electors  in  each  State  shall  have  the  Qualifications  requisite  for 
Electors  of  the  most  numerous  Branch  of  the  State  Legislature. 

"Representatives  and  direct  Taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  Numbers,  v/hicli  shall  be  determined  by  adding  to  the 
whole  Number  of  free  Persons,  including  those  bound  to  Service  for 
a  Term  of  Years,  and  excluding  Indians  not  taxed,  three  fifths  of  all 
other  Persons.  The  actual  Enumeration  shall  be  made  within  three 
Years  after  the  first  Meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they 
shall  by  Law  direct.  The  Number  of  Representatives  shall  not  exceed 
one  for  every  thirty  Thousand,  but  each  State  shall  have  at  Least  one 
Representative.     .  .  . 

"Section  4.  The  Times,  Places  and  Manner  of  holding  Elections  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State  by 
the  Legislature  thereof;  but  the  Congress  may  at  any  time  by  Law 
make  or  alter  such  Regulations,  except  as  to  the  Places  of  chusing 
Senators. 

"Section  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns 
and  Qualifications  of  its  own  Members  .  .  .  . " 

As  will  be  shown,  these  constitutional  provisions  and  their  "histori- 
cal context,"  ante,  p.  486,  establish: 

1.  that  congressional  Representatives  are  to  be  apportioned  among 
the  several  States  largely,  but  not  entirely,  according  to  population; 

2.  that  the  States  have  plenary  power  to  select  their  allotted  Repre- 
sentatives in  accordance  with  any  method  of  popular  election  they 
please,  subject  only  to  the  supervisory  power  of  Congress;  and 

3.  that  the  supervisory  power  of  Congress  is  exclusive. 

In  short,  in  the  absence  of  legislation  providing  for  equal  districts  by 
the  Georgia  Legislature  or  by  Congress,  these  appellants  have  no  right 
to  the  judicial  relief  which  they  seek.  It  goes  without  saying  that  it 
is  beyond  the  province  of  this  Court  to  decide  whether  equally  popu- 
lated districts  is  the  preferable  method  for  electing  Representatives, 
whether  state  legislatures  would  have  acted  more  fairly  or  wisely  had 
they  adopted  such  a  method,  or  whether  Congress  has  been  derelict  in 
not  requiring  state  legislatures  to  follow  that  course.  Once  it  is  clear 
that  there  is  no  constitutional  right  at  stake,  that  ends  the  case. 

II. 

Disclaiming  all  reliance  on  other  provisions  of  the  Constitution,  in 
particular  those  of  the  Fourteenth  Amendment  on  which  the  appellants 
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relied  below  and  in  this  Court,  the  Court  holds  that  the  provision  in 
Art  I,  §  2,  for  election  of  Representatives  "by  the  People"  means  that 
congressional  districts  are  to  be  "as  nearly  as  is  practicable"  equal  in 
population,  ante,  pp.  486,  487.  Stripped  of  rhetoric  and  a  "historical 
context,"  ante,  p.  486,  which  bears  little  resemblance  to  the  evidence 
found  in  the  pages  of  history,  see  infra  pp.  499,  505,  the  Court's  opinion 
supports  its  holding  only  with  the  bland  assertion  that  "the  principle  of 
a  House  of  Representatives  elected  'by  the  People'  "  would  be  "cast 
aside"  if  "a  vote  is  worth  more  in  one  district  than  in  another,"  ante, 
p.  487,  i.e.,  if  congressional  districts  wdthin  a  State,  each  electing  a 
single  Representative,  are  not  equal  in  population.  The  fact  is,  however, 
that  Georgia's  10  Representatives  are  elected  "by  the  People"  of 
Georgia,  just  as  Representatives  from  other  States  are  elected  "by  the 
People  of  the  several  States."  This  is  all  that  the  Constitution  re- 
quires.*" 

Although  the  Court  finds  necessity  for  its  artificial  construction  of 
Article  I  in  the  undoubted  importance  of  the  right  to  vote,  that  right 
is  not  involved  in  this  case.  All  of  the  appellants  do  vote.  The  Court's 
talk  about  "debasement"  and  "dilution"  of  the  vote  is  a  model  of  cir- 
cular reasoning,  in  which  the  premises  of  the  argument  feed  on  the 
conclusion.  Moreover,  by  focusing  exclusiA^ely  on  numbers  in  disregard 
of  the  area  and  shape  of  a  congressional  district  as  well  as  party  af- 
filiations within  the  district,  the  Court  deals  in  abstractions  which  wall 
be  recognized  even  by  the  politically  unsophisticated  to  have  little 
relevance  to  the  realities  of  political  life. 

In  any  event,  the  very  sentence  of  Art  I,  §  2,  on  which  the  Court 
exclusively  relies  confers  the  right  to  vote  for  Representatives  only  on 
those  whom  the  State  has  found  qualified  to  vote  for  members  of  "the 
most  numerous  Branch  of  the  State  Legislature."  Supra,  p.  495.  So  far 
as  Article  I  is  concerned,  it  is  within  the  State's  power  to  confer  that 
right  only  on  persons  of  wealth  or  of  a  particular  sex  or,  if  the  State 
chose,  living  in  specified  areas  of  the  State.'  Were  Georgia  to  find  the 
residents  of  the  Fifth  District  unqualified  to  vote  for  Representatives 

8  Since  I  believe  that  the  Constitution  expressly  provides  that  state  legislatures  and 
the  Congress  shall  have  exclusive  jurisdiction  over  problems  of  congressional 
apportionment  of  the  kind  involved  in  this  case,  there  is  no  occasion  for  me  to 
consider  whether,  in  the  absence  of  such  provision,  other  provisions  of  the  Consti- 
tution, relied  on  bj^  the  appellants,  would  confer  on  them  the  rights  which  they 

7  Although"  it  was  held  in  Ex  parte  Tarbrough,  110  US  G51,  28  L  ed  274,  4  S  Ct  152, 
and  subsequent  cases,  that  the  right  to  vote  for  a  member  of  Congress  depends 
on  the  Constitution,  the  opinion  noted  that  the  legislatures  of  the  States  prescribe 
the  qualifications  for  electors  of  the  legislatures  and  thereby  for  electors  of  the 
House  of  Representatives.  110  US,  at  663,  28  L,  ed  at  278.  See  ante,  p.  492,  and 
infra,  pp.  507,  508. 

The  States  which  ratified  the  Constitution  exercised  their  power.  A  property  or 
taxpaying  qualification  was  in  effect  almost  everywhere.  See,  e.g.,  the  New  York 
Constitution  of  177  7,  Art.  VII,  which  restricted  the  vote  to  freeholders  "possessing 
a  freehold  of  the  value  of  twenty  pounds,  ...  or  [who]  have  rented  a  tenement 
...  of  the  yearly  value  of  forty  shillings,  and  been  rated  and  actually  paid 
taxes  to  this  State."  The  constitutional  and  statutory  qualifications  for  electors 
in  the  various  States  are  set  out  in  tabular  form  in  1  Thorpe,  A  Constitutional 
History  of  the  American  People  1776-1850  (1898),  93-96.  The  progressive  elim- 
ination of  the  property  qualification  is  described  in  Salt,  American  Parties  and 
Elections  (Penniman  ed.,  1952),  16-17.  At  the  time  of  the  Revolution,  "no  serious 
inroads  had  yet  been  made  upon  the  privileges  of  property,  which,  indeed,  main- 
tained in  most  states  a  second  line  of  defense  in  the  form  of  high  personal- 
property  qualifications  required  for  membership  in  the  legislature."  Id.,  at  16 
(footnote  omitted). 

Women  were  not  allowed  to  vote.  Thorpe,  op.  cit.,  supra,  93—96.  See  generally 
Salt,  op.  cit.,  supra,  49-54.  New  Jersey  apparently  allowed  women,  as  "inhabi- 
tants," to  vote  until  1807.  See  Thorpe,  op.  cit.,  supra,  93.  Compare  N.  J.  Const., 
1776,  Art  XIII,  with  the  N.  J.  Const.,  1844,  Art  II,  H  1. 
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to  the  State  House  of  Representatives,  they  could  not  vote  for  Repre- 
sentatives to  Congress,  according  to  the  express  words  of  Art  I,  §  2. 
Other  provisions  of  the  Constitution  would,  of  course,  be  relevant,  hut, 
so  far  as  Art  I,  §  2,  is  concerned,  the  disqualification  would  be  within 
Georgia's  power.  How  can  it  be,  then,  that  this  very  same  sentence 
prevents  Georgia  from  apportioning  its  Representatives  as  it  chooses? 
The  truth  is  that  it  does  not. 

The  Court  purports  to  find  support  for  its  position  in  the  third  par- 
agraph of  Art  I,  §  2,  which  provides  for  the  apportionment  of  Repre- 
sentatives among  the  States.  The  appearance  of  support  in  that  section 
derives  from  the  Court's  confusion  of  two  issues:  direct  election  of 
Representatives  within  the  States  and  the  apportionment  of  Represent- 
atives among  the  States.  Those  issues  are  distinct,  and  were  separately 
treated  in  the  Constitution.  The  fallacy  of  the  Court's  reasoning  in 
this  regard  is  illustrated  by  its  slide,  obscured  by  intervening  discussion 
(see  ante,  pp.  489,  490),*^ from  the  intention  of  the  delegates  at  the 
Philadelphia  Convention  "that  in  allocating  Congressmen  the  number 
assigned  to  each  State  should  be  determined  solely  by  the  number  of 
the  State's  inhabitants,"  ante,  pp.  489,  490,  to  a  "principle  solemnly 
embodied  in  the  Great  Compromise — equal  representation  in  the  House 
for  equal  numbers  of  people,"  ante,  p.  490.  The  delegates  did  have  the 
former  intention  and  made  clear  provision  for  it.^  Although  many, 
perhaps  most,  of  them  also  believed  generally— but  assuredly  not  in  the 
precise,  formalistic  way  of  the  majority  of  the  Court  ^— that  within 
the  States  representation  should  be  based  on  population,  they  did  not 
surreptitiously  slip  their  belief  into  the  Constitution  in  the  phrase  "by 
the  People,"  to  be  discovered  175  years  later  like  a  Shakespearian 
anagram. 

Far  from  supporting  the  Court,  the  apportionment  of  Representa- 
tives among  the  States  shows  how  blindly  the  Court  has  marched  to  its 
decision.  Representatives  were  to  be  apportioned  among  the  States  on 
the  basis  of  free  population  plus  three-fifths  of  the  slave  population. 
Since  no  slave  voted,  the  inclusion  of  three-fifths  of  their  number  in  the 
basis  of  apportionment  gave  the  favored  States  representation  far  in 
excess  of  their  voting  population.  If,  then,  slaves  were  intended  to  be 
without  representation.  Article  I  did  exactly  what  the  Court  now  says  it 
prohibited:  it  "weighted"  the  vote  of  voters  in  the  slave  States.  Alter- 
natively, it  might  have  been  thought  that  Representatives  elected  by 
free  men  of  a  State  would  speak  also  for  the  slaves.  But  since  the  slaves 
added  to  the  representation  only  of  their  own  State,  Representatives 
from  the  slave  States  could  have  been  thought  to  speak  only  for  the 
slaves  of  their  own  States,  indicating  both  that  the  Convention  believed 
it  possible  for  a  Representative  elected  by  one  group  to  speak  for  an- 

8  Even  that  is  not  strictly  true  unless  the  word  "solely"  is  deleted.  The  "three-fifths 
compromise"  was  a  departure  from  the  principle  of  representation  according  to 
the  number  of  inhabitants  of  a  State.  Cf.  The  Federalist,  No  54,  discussed  infra, 
pp  504,  505.  A  more  obvious  departure  was  the  provision  that  each  btate  snail 
have  a  Representative  regardless  of  its  population.   See  infra,  pp.    498,   499. 

»The  fact  that  the  delegates  were  able  to  agree  on  a  Senate  composed  entirely  with- 
out regard  to  population  and  on  the  departures  from  a  PoP"lation-based  House, 
mentioned  in  note  8,  supra,  indicates  that  they  recognized  the  possibility  that 
alternative  principles  combined  with  political  reality  might  dictate  conclusions 
inconsistent  with  an  abstract  principle  of  absolute  numerical  equality^ 

On  the  apportionment  of  the  state  legislatures  at  the  time  of  the  Constitut^nal 
Convention  see  Luce,  Legislative  Principles  (1930),  331-364;  Hacker,  Congres- 
sional Districting   (1963),  5. 
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other  nonvoting  group  and  that  Representatives  were  in  large  degree 
still  thought  of  as  speaking  for  the  whole  population  of  a  Staie}^ 

There  is  a  further  basis  for  demonstrating  the  hollowness  of  the 
Court's  assertion  that  Article  I  requires  "one  man's  vote  in  a  congres- 
sional election  ...  to  be  worth  as  much  as  another's,  ante,  pp.  486, 
487.  Nothing  that  the  Court  does  today  will  disturb  the  fact  that  al- 
though in  1960  the  population  of  an  average  congressional  district  was 
410,481,^^  the  States  of  Alaska,  Nevada,  and  Wyoming  each  have  a 
Representative  in  Congress,  although  their  respective  populations  are 
226,167,  285,278,  and  330,066.12  jj^  ei\t\ve  disregard  of  population,  Art 
I,  §  2,  guarantees  each  of  these  States  and  every  other  State  "at  Least 
one  Representative. "  It  is  whimsical  to  assert  in  the  face  of  this  guar- 
antee that  an  absolute  principle  of  ' '  equal  representation  in  the  House 
for  equal  numbers  of  people"  is  solemnly  embodied"  in  Article  I.  All 
that  there  is  is  a  provision  which  bases  representation  in  the  House, 
generally  but  not  entirely,  on  the  population  of  the  States.  The  pro- 
vision for  representation  of  each  State  in  the  House  of  Representatives 
is  not  a  mere  exception  to  the  principle  framed  by  the  majority;  it 
shows  that  no  such  principle  is  to  be  found. 

Finally  in  this  array  of  hurdles  to  its  decision  which  the  Court 
surmounts  only  by  knocking  them  down  is  §  4  of  Art  I  which  states 
simply : 

"The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legisla- 
ture thereof ;  but  the  Congress  may  at  any  time  by  Law  make  or  alter 
such  Regulations,  except  as  to  the  Places  of  chusing  Senators."  (Em- 
phasis added.) 

The  delegates  were  well  aware  of  the  problem  of  "rotten  boroughs," 
as  material  cited  by  the  Court,  ante,  pp.  490,  491,  and  hereafter  makes 
plain.  It  cannot  be  supposed  that  delegates  to  the  Convention  would 
have  labored  to  establish  a  principle  of  equal  representation  only  to 
bury  it,  one  would  have  thought  beyond  discovery,  in  §  2,  and  omit  all 
mention  of  it  from  §  4,  which  deals  explicitly  with  the  conduct  of  elec- 
tions. Section  4  states  without  qualification  that  the  state  legislatures 
shall  prescribe  regulations  for  the  conduct  of  elections  for  Representa- 
tives and,  equally  without  qualification,  that  Congress  may  make  or 
alter  such  regulations.  There  is  nothing  to  indicate  any  limitation  what- 
soever on  this  grant  of  plenary  initial  and  supervisory  power.  The 
Court's  holding  is,  of  course,  derogatory  not  only  of  the  power  of  the 
state  legislatures  but  also  of  the  power  of  Congress,  both  theoretically 

10  It  is  surely  beyond  debate  that  the  Constitution  did  not  require  the  slave  States  to 
apportion  their  Representatives  according  to  the  dispersion  of  slaves  within  their 
borders.  The  above  implications  of  the  three-fifths  compromise  were  recognized 
by  Madison.  See  The  Federalist,  No.  54,  discussed  infra,  pp.  504,  505. 

Luce  points  to  the  "quite  arbitrary  grant  of  representation  proportionate  to 
three  fifths  of  the  number  of  slaves"  as  evidence  that  even  in  the  House  "the 
representation  of  men  as  men"  was  not  intended.  He  states:  "There  can  be  no 
shadow  of  question  that  populations  were  accepted  as  a  measure  of  material 
interests — landed,  agricultural,  industrial,  commercial,  in  short,  property."  Leg- 
islative Principles    (1930),    356-357. 

"U.S.  Bureau  of  the  Census,  Census  of  Population:  1960  (hereafter.  Census),  xiv. 
The  figure  is  obtained  by  dividing  the  population  base  (which  excludes  the 
population  of  the  District  of  Columbia,  the  population  of  the  Territories,  and  the 
number  of  Indians  not  taxed)  by  the  number  of  Representatives.  In  1960,  the 
population  base  was  178,559,217,  and  the  number  of  Representatives  was  435. 

1^  Census,  1-16. 
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and  as  they  have  actually  exercised  their  power.  See  infra,  pp.  505-507.^^ 
It  freezes  upon  both,  for  no  reason  other  than  that  it  seems  wise  to 
the  majority  of  the  present  Court,  a  particular  political  theory  for  the 
selection  of  Representatives. 


There  is  dubious  propriety  in  turning  to  the  "historical  context"  of 
constitutional  provisions  which  speak  so  consistently  and  plainly.  But, 
as  one  might  expect  when  the  Constitution  itself  is  free  from  ambiguity, 
the  surrounding  history  makes  what  is  already  clear  even  clearer. 

As  the  Court  repeatedly  emphasizes,  delegates  to  the  Philadelphia 
Convention  frequently  expressed  their  view  that  representation  should 
be  based  on  population.  There  were  also,  however,  many  statements 
favoring  limited  monarchy  and  property  qualifications  for  suffrage  and 
expressions  of  disapproval  for  unrestricted  clemocracy.^"^  Such  expres- 
sions prove  as  little  on  one  side  of  this  case  as  they  do  on  the  other. 
Whatever  the  dominant  political  philosophy  at  the  Convention,  one 
thing  seems  clear :  it  is  in  the  last  degree  unlikely  that  most  or  even 
many  of  the  delegates  would  have  subscribed  to  the  principle  of  "one 
person,  one  vote,"  ante,  p.  492.^^  Moreover,  the  statements  approving 
population-based  representation  were  focused  on  the  problem  of  how 
representation  should  be  apportioned  among  the  States  in  the  House 
of  Representatives.  The  Great  Compromise  concerned  representation  of 
the  States  in  the  Congress.  In  all  of  the  discussion  surrounding  the 
basis  of  representation  of  the  House  and  all  of  the  discussion  whether 
Representatives  should  be  elected  by  the  legislatures  or  the  people  of 
the  States,  there  is  nothing  wiiich  suggests  even  remotely  that  the  dele- 
gates had  in  mind  the  problem  of  districting  within  a  State. ^^ 

The  subject  of  districting  within  the  States  is  discussed  explicitly 
with  reference  to  the  provisions  of  Art.  I,  §  4,  which  the  Court  so  point- 
edly neglects.  The  Court  states :  ' '  The  delegates  referred  to  rotten  bor- 

"  Section  5  of  Article  I,  which  provides  tliat  "Each  House  shall  be  the  Judge  of  the 
Elections,  Returns  and  Qualifications  of  its  own  Members,"  also  points  away  fronl 
the  Court's  conclusion.  This  provision  reinforces  the  evident  constitutional  scheme 
of  leaving-  to  the  Congress  the  protection  of  federal  interests  involved  in  the 
selection  of  members  of  the  Congress. 

1*1  Farrand,  Records  of  the  Federal  Convention  (1911)  (hereafter  Farrand),  48,  86- 
87,   134-136,   288-289,  299,  533,   534;   II  Farrand  202. 

15  "The  assemblage  at  the  Philadelphia  Convention  was  by  no  means  committed  to 
popular  government,  and  few  of  the  delegates  had  sympathy  for  the  habits  or 
institutions  of  democracy.  Indeed,  most  of  them  interpreted  democracy  as  mob 
rule  and  assumed  that  equality  of  representation  would  permit  the  spokesmen  for 
the  common  man  to  outvote  the  beleagured  deputies  of  the  uncommon  man." 
Hacker,  Congressional  Districting  (1963),  7-8.  See  Luce,  Legislative  Principles 
(1930),  356-357.  With  respect  to  apportionment  of  the  House,  Luce  states:  "Prop- 
erty was  the  basis,  not  humanity."  Id.,  at  357. 

(Contrary  to  the  Court's  statement,  ante,  p.  492,  no  reader  of  The  Federalist 
"could  have  fairly  taken  .  .  .  [it]  to  mean"  that  the  Constitutional  Convention 
had  adopted  a  principle  of  "one  person,  one  vote"  in  contravention  of  the  qualifi- 
cations for  electors  which  the  States  imposed.  In  No.  54,  Madison  said  :  "It  is  a 
fundamental  principle  of  the  proposed  Constitution,  that  as  the  aggregate  num- 
ber of  repi'esentatives  allotted  to  the  several  States,  is  to  be  determined  by  a 
fcederal  rule  founded  on  the  aggregate  number  of  inhabitants,  so  the  right  of 
choosing  this  allotted  numher  in  each  State  is  to  be  exercised  hy  such  part  of 
the  inhahitants,  as  the  State  itself  may  designate.  ...  In  every  State,  a  certain 
proportion  of  inhabitants  are  deprived  of  this  right  by  the  Constitution  of  the 
State,  who  will  be  included  in  the  census  hy  which  the  Fcederal  Constitution  ap- 
portions the  representatives."  (Cooke  ed.  1961)  369.  (Italics  added.)  The  passage 
from  which  the  Court  quotes,  ante,  p.  492,  concludes  with  the  following,  over- 
looked by  the  Court:  "They  [the  electors]  are  to  be  the  same  who  exercise  the 
right  in  every  State  of  electing  the  correspondent  branch  of  the  Legislature  of 
the  State."  Id.,  at  385. 

"References  to  Old  Sarum  (ante.  pp.  490,  491),  for  example,  occurred  during  the 
debate  on  the  method  of  apportionment  of  Representatives  among  the  States.  I 
Farrand  449-450,  457. 
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ough  apportionments  in  some  of  the  state  legislatnres  as  the  kind  of 
objectionable  governmental  action  that  the  Constitntion  should  not  tol- 
erate in  the  election  of  congressional  representatives."  Ante,  pp.  490, 
491.  The  remarks  of  Madison  cited  by  the  Court  are  as  follows: 

"The  necessity  of  a  Genl.  Govt,  supposes  that  the  State  Legislatures 
will  sometimes  fail  or  refuse  to  consult  the  common  interest  at  the  ex- 
pense of  their  local  conveniency  or  prejudices.  The  policy  of  referring 
the  appointment  of  the  House  of  Representatives  to  the  people  and 
not  to  the  Legislatures  of  the  States,  supposes  that  the  result  will  be 
somewhat  influenced  by  the  mode,  [sic]  This  view  of  the  question  seems 
to  decide  that  the  Legislatures  of  the  States  ought  not  to  have  the  un- 
eontrouled  right  of  regulating  the  times  places  &  manner  of  holding 
elections.  These  were  words  of  great  latitude.  It  was  impossible  to  fore- 
see all  the  abuses  that  might  be  made  of  the  discretionary  power. 
Whether  the  electors  should  vote  by  ballot  or  viva  voce,  should  as- 
semble at  this  place  or  that  place ;  should  be  divided  into  districts  or 
all  meet  at  one  place,  shd  all  vote  for  all  the  representatives;  or  all  in 
a  district  vote  for  a  number  allotted  to  the  district ;  these  &  many  other 
points  would  depend  on  the  Legislatures,  [sic]  and  might  materially 
affect  the  appointments.  Whenever  the  State  Legislatures  had  a  favor- 
ite measure  to  carry,  they  would  take  care  so  to  mould  their  regulations 
as  to  favor  the  candidates  they  wished  to  succeed.  Besides,  the  inequal- 
ity of  the  Representation  in  the  Legislatures  of  particular  States,  would 
produce  a  like  inequality  in  their  representation  in  the  Natl.  Legisla- 
ture, as  it  was  presumable  that  the  Counties  having  the  power  in  the 
former  case  would  secure  it  to  themselves  in  the  latter.  What  danger 
could  there  he  in  giving  a  controuling  power  to  the  Natl.  Legisla- 
ture?" ^'^  (Emphasis  added.) 

These  remarks  of  Madison  were  in  response  to  a  proposal  to  strike 
out  the  provision  for  congressional  supervisory  poM^er  over  the  regula- 
tion of  elections  in  Art.  I,  §  4.  Supported  by  others  at  the  Conven- 
tion,^^ and  not  contradicted  in  any  respect,  they  indicate  as  clearly  as 
may  be  that  the  Convention  understood  the  state  legislatures  to  have 
plenary  power  over  the  conduct  of  elections  for  Representatives,  in- 
cluding the  power  to  district  well  or  badly,  subject  only  to  the  super- 
visory power  of  Congress.  How,  then,  can  the  Court  hold  that  Art.  I, 
§  2,  prevents  the  state  legislatures  from  districting  as  they  choose?  If 
the  Court  were  correct,  Madison's  remarks  would  have  been  pointless. 
One  would  expect,  at  the  very  least,  some  reference  to  Art.  I,  §  2,  as  a 
limiting  factor  on  the  States.  This  is  the  "historical  context"  which 
the  Convention  debates  provide. 

Materials  supplementary  to  the  debates  are  as  unequivocal.  In  the 
ratifying  conventions,  there  was  no  suggestion  that  the  provisions  of 
Art.  I,  §  2,  restricted  the  power  of  the  States  to  prescribe  the  conduct 
of  elections  conferred  on  them  by  Art.  I,  §  4.  None  of  the  Court's  refer- 
ences to  the  ratification  debates  supports  the  view  that  the  provision 
for  election  of  Representatives  "by  the  People"  was  intended  to  have 
any  application  to  the  apportionment  of  Representatives  within  the 
States;  in  each  instance,  the  cited  passage  merely  repeats  what  the 

"11  Farrand  240-241. 
M  Ibid. 
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Constitution  itself  provides :  that  Representatives  were  to  be  elected  by 
the  people  of  the  States. ^^ 

In  sharp  contrast  to  this  unanimous  silence  on  the  issue  of  this  case 
when  Art.  I,  §  2,  was  being  discussed,  there  are  repeated  references  to 
apportionment  and  related  problems  affecting  the  States'  selection  of 
Representatives  in  connection  with  Art.  I,  §  4.  The  debates  in  the  rati- 
fying conventions,  as  clearly  as  Madison 's  statement  at  the  Philadelphia 
Convention,  supra,  pp.  500,  501,  indicate  that  under  §  4,  the  state  legis- 
latures, subject  only  to  the  ultimate  control  of  Congress,  could  district 
as  they  chose. 

At  the  Massachusetts  convention.  Judge  Dana  approved  §  4  because 
it  gave  Congress  power  to  prevent  a  state  legislature  from  copying 
Great  Britain,  where  "a  borough  of  but  two  or  three  cottages  has  a 
right  to  send  two  representatives  to  Parliament,  while  Birmingham,  a 
large  and  populous  manufacturing  town,  lately  sprung  up,  cannot  send 
one."  ^^  He  noted  that  the  Rhode  Island  Legislature  was  "about  adopt- 
ing" a  plan  which  would  "deprive  the  towns  of  Newport  and  Provi- 
dence of  their  weight. ' '  ^^  Mr.  King  noted  the  situation  in  Connecticut, 
where  "Hartford,  one  of  their  largest  towns,  sends  no  more  delegates 
than  one  of  their  smallest  corporations,"  and  in  South  Carolina:  "The 
back  parts  of  Carolina  have  increased  greatly  since  the  adoption  of 
their  constitution,  and  have  frequently  attempted  an  alteration  of  this 
unequal  mode  of  representation  but  the  members  from  Charleston,  hav- 
ing the  balance  so  much  in  their  favor,  will  not  consent  to  an  alteration, 
and  we  see  that  the  delegates  from  Carolina  in  Congress  have  always 
been  chosen  by  the  delegates  of  that  city. ' '  ^^  King  stated  that  the  power 
of  Congress  under  §  4  was  necessary  to  "control  in  this  case";  other- 
wise, he  said,  "The  representatives  .  .  .  from  that  state  [South  Caro- 
lina] ,  will  not  be  chosen  hy  the  people,  but  will  be  the  representatives 
of  a  faction  of  that  state. ' '  ^^ 

Mr.  Parsons  was  as  explicit. 

"Mr.  Parsons  contended  for  vesting  in  Congress  the  powers  con-, 
tained  in  the  4th  section  [of  Art.  I],  not  only  as  those  powers  were 
necessary  for  preserving  the  union,  but  also  for  securing  to  the  people 
their  equal  rights  of  election.  .  .  .  [State  legislatures]  might  make  an 
unequal  and  partial  division  of  the  states  into  districts  for  the  election 
of  representatives,  or  they  might  even  disqualify  one  third  of  the 
electors.  Without  these  powers  in  Congress,  the  people  can  have  no 
remedy;  but  the  4th  section  provides  a  remedy,  a  controlling  power  in 
a  legislature,  composed  of  senators  and  representatives  of  twelve  states, 
without  the  influence  of  our  commotions  and  factions,  who  will  hear 
impartially,  and  preserve  and  restore  to  the  people  their  equal  and 
sacred  rights  of  election.  Perhaps  it  then  will  be  objected,  that  from 

^  See  the  materials  cited  in  notes  41-42,  44-45  of  the  Court's  opinion,  ante,  p.  491. 
Ames'  remark  at  the  Massachusetts  convention  is  typical :  "The  representatives 
are  to  represent  the  people."  II  Elliot's  Debates  on  the  Federal  Constitution  (2d 
ed.  1836)  (hereafter  Elliot's  Debates),  11.  In  the  South  Carolina  Convention, 
Pinckney  stated  that  the  House  vi'ould  "be  so  chosen  as  to  represent  in  due 
proportion  the  people  of  the  Union  .  .  .  ."  IV  Elliot's  Debates  257.  But  he  had 
in  mind  only  that  other  clear  provision  of  the  Constitution  that  representation 
would  be  apportioned  among  the  States  according  to  population.  None  of  his 
remarks  bears  on  apportionment  within  the  States.  Id.,  at  256-257. 

20 II  Elliot's  Debates  49. 

21  Ibid. 

22  Id.,  at  50-51. 

23  Id.,  at  51. 
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the  supposed  opposition  of  interests  in  the  federal  legislature,  they  may 
never  agree  upon  any  regulations;  but  regulations  necessary  for  the 
interests  of  the  people  can  never  be  opposed  to  the  interests  of  either 
of  the  branches  of  the  federal  legislature ;  because  that  the  interests  of 
the  people  require  that  the  mutual  powers  of  that  legislature  should  be 
preserved  unimpaired,  in  order  to  balance  the  government.  Indeed,  if 
the  Congress  could  never  agree  on  any  regulations,  then  certainly  no 
objection  to  the  4th  section  can  remain;  for  the  regulations  introduced 
hy  the  state  legislatures  will  he  the  governing  rule  of  elections,  until 
Congress  can  agree  upon  alterations."  -^  (Emphasis  added.) 

In  the  New  York  convention,  during  the  discussion  of  §  4,  Mr.  Jones 
objected  to  congressional  power  to  regulate  elections  because  such  power 
''might  be  so  construed  as  to  deprive  the  states  of  an  essential  right, 
which,  in  the  true  design  of  the  Constitution,  was  to  be  reserved  to 
them.  "25  He  proposed  a  resolution  explaining  that  Congress  had  such 
power  only  if  a  state  legislature  neglected  or  refused  or  was  unable  to 
regulate  elections  itself  .^^  Mr.  Smith  proposed  to  add  to  the  resolution 
"...  that  each  state  shall  be  divided  into  as  many  districts  as  the  repre- 
sentatives it  is  entitled  to,  and  that  each  representative  shall  be  chosen 
by  a  majority  of  votes."  -^  He  stated  that  his  proposal  was  designed  to 
prevent  elections  at  large,  which  might  result  in  all  the  representatives 
being  "taken  from  a  small  part  of  the  state. "^s  jje  explained  further 
that  his  proposal  was  not  intended  to  impose  a  requirement  on  the  other 
States  but  "to  enable  the  states  to  act  their  discretion,  without  the  con- 
trol of  Congress. ' '  ^^  After  further  discussion  of  districting,  the  pro- 
posed resolution  was  modified  to  read  as  follows : 

"  [Resolved]  .  .  .  that  nothing  in  this  Constitution  shall  be  construed 
to  prevent  the  legislature  of  any  state  to  pass  laws,  from  time  to  time, 
to  divide  such  state  into  as  many  convenient  districts  as  the  state  shall 
be  entitled  to  elect  representatives  for  Congress,  nor  to  prevent  such 
legislature  from  making  provision,  that  the  electors  in  each  district 
shall  choose  a  citizen  of  the  United  States,  who  shall  have  been  an  in- 
habitant of  the  district,  for  the  term  of  one  year  immediately  preceding 
the  time  of  his  election,  for  one  of  the  representatives  of  such  state. ' '  ^'^ 

Despite  this  careful,  advertent  attention  to  the  problem  of  congres- 
sional districting.  Art.  I,  §  2,  was  never  mentioned.  Equally  significant 
is  the  fact  that  the  proposed  resolution  expressly  empowering  the 
States  to  establish  congressional  districts  contains  no  mention  of  a 
requirement  that  the  districts  be  equal  in  population. 

In  the  Virginia  convention,  during  the  discussion  of  §  4,  Madison 
again  stated  unequivocally  that  he  looked  solely  to  that  section  to  pre- 
vent unequal  districting : 

"...  [I]t  was  thought  that  the  regulation  of  time,  place,  and  man- 
ner, of  electing  the  representatives,  should  be  uniform  throughout  the 
continent.  Some  states  might  regulate  the  elections  on  the  principles 
of  equalit}^,  and  others  might  regulate  them  otherwise.  This  diversity 

2ild.,  at  26-27. 
25  Id.,  at  325. 
2«Id.,  at  325-326. 
2TId.,  at  327. 
28  Ibid. 
28  Id.,  at  328. 
^m.,  at  329. 
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would  be  obviously  unjust.  Elections  are  regulated  now  unequally  in 
some  states,  particularly  South  Caroina,  with  respect  to  Charleston, 
which  is  represented  by  thirty  members.  Should  the  people  of  any 
state  by  any  means  be  deprived  the  right  of  suffrage,  it  was  judged 
proper  that  it  should  be  remedied  by  the  general  government.  It  was 
found  impossible  to  fix  the  time,  place,  and  manner,  of  the  election  of 
representatives,  in  the  Constitution.  It  was  found  necessary  to  leave  the 
regulation  of  these,  in  the  first  place,  to  the  state  governments,  as  being 
best  acquainted,  with  the  situation  of  the  people,  subject  to  the  control 
of  the  general  government,  in  order  to  enable  it  to  produce  uniformity, 
and  prevent  its  own  dissolution.  And,  considering  the  state  governments 
and  general  government  as  distinct  bodies,  acting  in  different  and  inde- 
pendent capacities  for  the  people,  it  was  thought  the  particular  regula- 
tions should  be  submitted  to  the  former,  and  the  general  regulations  to 
the  latter.  Were  they  exclusively  under  the  control  of  the  state  govern- 
ments, the  general  government  might  easily  be  dissolved.  But  if  they  be 
regulated  properly  by  the  state  legislatures,  the  congressional  control 
will  very  probably  never  be  exercised.  The  power  appears  to  me  satis- 
factory, and  as  unlikely  to  be  abused  as  any  part  of  the  Constitution. ' '  ^^ 
(Emphasis  added.) 

Despite  the  apparent  fear  that  §  4  would  be  abused,  no  one  suggested 
that  it  could  safely  be  deleted  because  §  2  made  it  unnecessary. 

In  the  North  Carolina  convention,  again  during  discussion  of  §  4, 
Mr.  Steele  pointed  out  that  the  state  legislatures  had  the  initial  power 
to  regulate  elections,  and  that  the  North  Carolina  legislature  would 
regulate  the  first  election  at  least  ' '  as  they  think  proper. ' '  ^^  Kespond- 
ing  to  the  suggestion  that  the  Congress  would  favor  the  seacoast,  he 
asserted  that  the  courts  would  not  uphold  nor  the  people  obey  "laws 
inconsistent  with  the  Constitution."  ^^  (The  particular  possibilities  that 
Steele  had  in  mind  were  apparently  that  Congress  might  attempt  to 
prescribe  the  qualifications  for  electors  or  "to  make  the  place  of  elec- 
tions inconvenient."^'^)  Steele  was  concerned  with  the  danger  of  con- 
gressional usurpation  under  the  authority  of  §  4,  of  power  belonging  to 
the  States.  Section  2  was  not  mentioned. 

In  the  Penns3dvania  convention,  James  Wilson  described  Art.  I,  §  4, 
as  placing  ' '  into  the  hands  of  the  state  legislatures ' '  the  power  to  regu- 
late elections,  but  retaining  for  Congress  "  self -preserving  power"  to 
make  regulations  lest  "the  general  government  ...  lie  prostrate  at  the 
mercy  of  the  legislatures  of  the  several  states. ' '  ^^  Without  such  power, 
Wilson  stated,  the  state  governments  might  "make  improper  regula- 
tions" or  "make  no  regulations  at  all."  ^^  Section  2  was  not  mentioned. 

Neither  of  the  numbers  of  the  Federalist  from  which  the  Court 
quotes,  ante,  pp.  491,  492,  fairly  supports  its  holding.  In  No.  57,  Madi- 
son merely  stated  his  assumption  that  Philadelphia's  population  would 
entitle  it  to  two  Representatives  in  answering  the  argument  that  con- 
gressional consituencies  would  be  too  large  for  good  government. ^^ 
In  No.  54,  he  discussed  the  inclusion  of  slaves  in  the  basis  of  apportion- 

»i  III  Elliot's  Debates  367. 

a^IV  Elliot's  Debates  71. 

33  Ibid. 

»'  Ibid. 

3=11  Elliot's  Debates  440-441. 

sold.,  at  441. 

"The  Federalist,  No.  57   (Cooke  ed.  1961),  389. 
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ment.  lie  said:  ''It  is  agreed  on  all  sides,  that  numbers  are  the  best 
scale  of  wealth  and  taxation,  as  they  are  the  only  proper  scale  of 
representation. ' '  ^^  This  statement  was  offered  simply  to  show  that  the 
slave  population  could  not  reasonably  be  included  in  the  basis  of  ap- 
portionment of  direct  taxes  and  excluded  from  the  basis  of  apportion- 
ment of  representation.  Further  on  in  the  same  number  of  The  Fed- 
eralist, Madison  pointed  out  the  fundamental  cleavage  which  Article  I 
made  between  apportionment  of  Representatives  among  the  States  and 
the  selection  of  Representatives  within  each  State : 

' '  It  is  a  fundamental  principle  of  the  proposed  Constitution,  that  as 
the  aggregate  number  of  representatives  allotted  to  the  several  Staes, 
is  to  be  determined  by  a  federal  rule  founded  on  the  aggregate  number 
of  inhabitants,  so  the  right  of  choosing  this  allotted  number  in  each 
State  is  to  be  exercised  by  such  part  of  the  inhabitants,  as  the  State 
itself  may  designate.  The  qualifications  on  which  the  right  of  suffrage 
depend,  are  not  perhaps  the  same  in  any  two  States.  In  some  of  the 
States  the  difference  is  very  material.  In  every  State,  a  certain  pro- 
portion of  inhabitants  are  deprived  of  this  right  by  the  Constitution  of 
the  State,  who  will  be  included  in  the  census  by  which  the  Federal 
Constitution  apportions  the  representatives.  In  this  point  of  view,  the 
southern  States  might  retort  the  complaint,  by  insisting,  that  the  princi- 
ple laid  down  by  the  Convention  required  that  no  regard  should  be  had 
to  the  policy  of  particular  States  towards  their  own  inhabitants;  and 
consequently,  that  the  slaves  as  inhabitants  should  have  been  admitted 
into  the  census  according  to  their  full  number,  in  like  manner  with 
other  inhabitants,  who  by  the  polic}^  of  other  States,  are  not  admitted 
to  all  the  rights  of  citizens. ' '  ^^ 

In  The  Federalist,  No.  59,  Hamilton  discussed  the  provision  of  §  4 
for  regulation  of  elections.  He  justified  Congress'  power  with  the  "plain 
proposition,  that  every  government  ought  to  contain  in  itself,  the  means 
of  its  own  preservation."  "^^  Further  on,  he  said  : 

"It  will  not  be  alleged  that  an  election  law  could  have  been  framed 
and  inserted  into  the  Constitution,  which  would  have  been  always  ap- 
plicable to  every  probable  change  in  the  situation  of  the  country ;  and 
it  will  therefore  not  be  denied  that  a  discretionary  power  over  elections 
ought  to  exist  somewhere.  It  will,  I  presume,  he  as  readily  conceded, 
that  there  were  only  three  ivays,  in  which  this  power  coidcl  have  been 
reasonably  modified  and  disposed,  that  it  must  either  have  been  lodged 
wholly  in  the  National  Legislature,  or  wholly  in  the  State  Legislatiires, 
or  primarily  in  the  latter,  and  ultimately  in  the  former.  The  last  mode 
has  with  reason  been  preferred  by  the  Convention.  They  have  submitted 
the  regulation  of  elections  for  the  Federal  Government  in  the  first  in- 
stance to  the  local  administrations ;  which  in  ordinary  cases,  and  when 
no  improper  views  prevail,  may  be  both  more  convenient  and  more 
satisfactory;  but  they  have  reserved  to  the  national  authority  a  right 
to  interpose,  whenever  extraordinary  circumstances  might  render  that 
interposition  necessary  to  its  safety." '^^    (Emphasis  added.) 

Thus,  in  the  number  of  The  Federalist  which  does  discuss  the  regu- 
lation of  elections,  the  view  is  unequivocally  stated  that  the  state  legis- 
ts id.,  at  368. 
3»Id.,  at  369. 
*»Id.,  at  398. 
*ild.,  at  398-399. 
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latures  have  plenary  power  over  the  conduct  of  congressional  elections 
subject  only  to  such  regulations  as  Congress  itself  might  provide. 

The  upshot  of  all  this  is  that  the  language  of  Art.  I,  §§  2  and  4,  the 
surrounding  text,  and  the  relevant  history  are  all  in  strong  and  con- 
sistent direct  contradiction  of  the  Court's  holding.  The  constitutional 
scheme  vests  in  the  States  plenary  power  to  regulate  the  conduct  of 
elections  for  Representatives,  and,  in  order  to  protect  the  Federal 
Government,  provides  for  congressional  supervision  of  the  States'  exer- 
cise of  their  power.  Within  this  scheme,  the  appellants  do  not  have  the 
right  which  they  assert,  in  the  absence  of  provision  for  equal  districts 
by  the  Georgia  Legislature  or  the  Congress.  The  constitutional  right 
which  the  Court  creates  is  manufactured  out  of  whole  cloth. 

IV. 

The  unstated  premise  of  the  Court's  conclusion  quite  obviously  is 
that  the  Congress  has  not  dealt,  and  the  Court  believes  it  will  not  deal, 
with  the  problem  of  congressional  apportionment  in  accordance  with 
what  the  Court  believes  to  be  sound  political  principles.  Laying  aside 
for  the  moment  the  validity  of  such  a  consideration  as  a  factor  in  con- 
stitutional interpretation,  it  becomes  relevant  to  examine  the  history  of 
congressional  action  under  Art.  I,  §  4.  This  history  reveals  that  the 
Court  is  not  simply  undertaking  to  exercise  a  power  which  the  Consti- 
tution reserves  to  the  Congress;  it  is  also  overruling  congressional 
judgment. 

Congress  exercised  its  power  to  regulate  elections  for  the  House  of 
Representatives  for  the  first  time  in  1842,  when  it  provided  that  Repre- 
sentatives from  States  "entitled  to  more  than  one  Representative" 
should  be  elected  by  districts  of  contiguous  territory,  "no  one  district 
electing  more  than  one  Representative. ' '  ^^  The  requirement  was  later 
dropped,^^  and  reinstated.^^  In  1872,  Congress  required  that  Repre- 
sentatives "be  elected  by  districts  composed  of  contiguous  territory, 
and  containing  as  nearly  as  practicable  an  equal  number  of  inhabitants, 
...  no  one  district  electing  more  than  one  Representative. ' '  ^^  This 
provision  for  equal  districts  which  the  Court  exactly  duplicates  in 
effect,  was  carried  forward  in  each  subsequent  apportionment  statute 
through  1911.^^  There  was  no  reapportionment  following  the  1920 
census.  The  provision  for  equally  populated  districts  was  dropped  in 
1929,^^^  and  has  not  been  revived,  although  the  1929  provisions  for  ap- 
portionment have  twice  been  amended  and,  in  1941,  were  made  gen- 
erally applicable  to  subsequent  censuses  and  apportionments.*^ 

The  legislative  history  of  the  1929  Act  is  carefully  reviewed  in 
Wood  V  Broom,  287  US  1,  77  L  ed  131,  53  S  Ct  1.  As  there  stated : 

' '  It  was  manifestly  the  intention  of  the  Congress  not  to  re-enact  the 
provision  as  to  compactness,  contiguity,  and  equality  in  population 
with  respect  to  the  districts  to  be  created  pursuant  to  the  reapportion- 
ment under  the  Act  of  1929. 


<2  Act  of  June  25,  1842,  §  2,  5  Stat  491. 

«  Act  of  May  23,  1850,  9  Stat  428. 

♦*  Act  of  July  14,  1862,  12  Stat  572. 

«Act  of  Feb.  2,  1872,  §  2,  17  Stat  28. 

<9  Act  of  Feb.  25,  1882,  §  3,  22  Stat  5,  6  ;  Act  of  Feb.  7,  1891,  §  3,  26  Stat  735  ;  Act  of 

Jan.  16,  1901,  §  3,  31  Stat  733,  734  ;  Act  of  Aug.  8,  1911,  §  3,  37  Stat  13,  14. 
"Act  of  June  18,  1929,  46  Stat  21. 
«  Act  of  Apr.  25,  1940,  54  Stat  162  I  Act  of  Nov.  15,  1941.  55  Stat  761. 
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"This  appears  from  the  terms  of  the  act,  and  its  legislative  history- 
shows  that  the  omission  was  deliberate.  The  question  was  up,  and  con- 
sidered." 287  US,  at  7,  77  L  ed  at  134. 

Although  there  is  little  discussion  of  the  reasons  for  omitting  the  re- 
quirement of  equally  populated  districts,  the  fact  that  such  a  provision 
was  included  in  the  bill  as  it  was  presented  to  the  House,^''  and  was 
deleted  by  the  House  after  debate  and  notice  of  intention  to  do  so,^° 
leaves  no  doubt  that  the  omission  was  deliberate.  The  likely  explana- 
tion for  the  omission  is  suggested  by  a  remark  on  the  floor  of  the  House 
that  "the  States  ought  to  have  their  own  way  of  making  up  their 
apportionment  when  they  know  the  number  of  Congressmen  they  are 
going  to  have. ' '  ^^ 

Debates  over  apportionment  in  subsequent  Congresses  are  generally 
unhelpful  to  explain  the  continued  rejection  of  such  a  requirement; 
there  are  some  intimations  that  the  feeling  that  districting  was  a  matter 
exclusively  for  the  States  persisted. ^^  gjUs  which  would  have  imposed 
on  the  States  a  requirement  of  equally  or  nearly  equally  populated 
districts  were  regularly  introduced  in  the  House. ^^  None  of  them  be- 
came law. 

For  a  period  of  about  50  years,  therefore,  Congress,  by  repeated  leg- 
islative act,  imposed  on  the  States  the  requirement  that  congressional 
districts  be  equal  in  population.  (This,  of  course,  is  thevery  require- 
ment which  the  Court  now  declares  to  have  been  constitutionally  re- 
quired of  the  States  all  along  without  implementing  legislation.)  Sub- 
sequently, after  giving  express  attention  to  the  problem,  Congress  elim- 
inated that  requirement,  with  the  intention  of  permitting  the  States 
to  find  their  own  solutions.  Since  then,  despite  repeated  efforts  to  ob- 
tain congressional  action  again.  Congress  has  continued  to  leave  the 
problem  and  its  solution  to  the  States.  It  cannot  be  contended,  there- 
fore, that  the  Court's  decision  today  fills  a  gap  left  by  the  Congress. 
On  the  contrary,  the  Court  substitutes  its  own  judgment  for  that  of 
the  Congress. 

*9H  R  11725,  70th  Cong,  1st  Sess,  introduced  on  Mar.  3,  1928,  69  Cong  Rec  4054. 

so  70  Cong  Rec  1499,  1584,  1602,  1604. 

»  70  Cong  Rec  1499  (remarks  of  Mr.  Dickinson).  The  Congressional  Record  reports 
that  this  statement  was  followed  by  applause.  At  another  point  in  the  debates, 
Representative  Lozier  stated  that  Congress  lacked  "power  to  determine  in  what 
manner  the  several  States  exercise  their  sovereign  rights  in  selecting  their  Rep- 
resentatives in  Congress  .  .  .  ."  70  Cong  Rec  1496.  See  also  the  remarks  of  Mr. 
Graham.  Ibid. 

MSee,  e.g.,  86  Cong  Rec  4368  (remarks  of  Mr.  Rankin),  4369  (remarks  of  Mr.  Mc- 
Leod),  4371  (remarks  of  Mr.  McLeod)  ;  87  Cong  Rec  1081  (remarks  of  Mr. 
Moser).  ^ 

53  HR  4820,  76th  Cong.  1st  Sess;  HR  5099,  76th  Cong,  1st  Sess;  HR  2648,  82d  Cong, 
1st  Sess;  HR  6428,  83d  Cong,  1st  Sess;  HR  111,  85th  Cong,  1st  Sess;  HR  814, 
85th  Cong,  1st  Sess;  HR  8266,  86th  Cong,  1st  Sess;  HR  73,  86th  Cong,  1st  Sess; 
HR  575,  S6th  Cong.  1st  Sess;  HR  841,  87th  Cong,  1st  Sess. 

Typical  of  recent  proposed  legislation  is  HR  841,  87th  Cong,  1st  Sess,  which 
amends  2  USC  §  2a  to  provide : 

"(c)  Each  State  entitled  to  more  than  one  Representative  in  Congress  under 
the  apportionment  provided  in  subsection  (a)  of  this  section,  shall  establish  for 
each  Representative  a  district  composed  of  contiguous  and  compact  territory,  and 
the  number  of  inhabitants  contained  within  any  district  so  established  shall  not 
vary  more  than  10  per  centum  from  the  number  obtained  by  dividing  the  total 
population  of  such  States,  as  established  in  the  last  decennial  census,  by  the 
number  of  Representatives  apportioned  to  such  State  under  the  provisions  of 
subsection    (a)    of  this  section. 

"(d)  Any  Representative  elected  to  the  Congress  from  a  district  which  does 
not  conform  to  the  requirements  set  forth  in  subsection  (c)  of  this  section  shall 
be  denied  his  seat  in  the  House  of  Representatives  and  the  Clerk  of  the  House 
shall  refuse  his  credentials."  oooe    xj-d 

Similar  bills  introduced  in  the  current  Congress  are  HR  1128,  HR  2836,  HR 
4340,  and  HR  7343,  88th  Cong.,  1st  Sess. 
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V. 

The  extent  to  which  the  Court  departs  from  accepted  principles  of 
adjudication  is  further  evidenced  by  the  irrelevance  to  today's  issue  of 
the  cases  on  which  the  Court  relies. 

Ex  parte  Yarbrough,  110  US  651,  28  L  ed  274.  4  S  Ct  152.  was  a 
habeas  corpus  proceeding,  in  which  the  Court  sustained  the  validitj  of 
a  conviction  of  a  group  of  persons  charged  with  violating  federal  stat- 
utes ^^  which  made  it  a  crime  to  conspire  to  deprive  a  citizen  of  his 
federal  rights,  and  in  particular  the  right  to  vote.  The  issue  before  the 
Court  was  whether  or  not  the  Congress  had  power  to  pass  laws  pro- 
tecting *the  right  to  vote  for  a  member  of  Congress  from  fraud  and 
violence;  the  Court  relied  expressly  on  Art.  I,  §  4,  in  sustaining  this 
power,  id.,  110  US  at  660,  28  L  ed  at  277.  Only  in  this  context,  in 
order  to  establish  that  the  right  to  vote  in  a  congressional  election  was 
a  right  protected  by  federal  law,  did  the  Court  hold  that  the  right  was 
dependent  on  the  Constitution  and  not  on  the  law  of  the  States.  Indeed, 
the  Court  recognized  that  the  Constitution  "adopts  the  qualification" 
furnished  by  the  States  "as  the  qualification  of  its  own  electors  for 
members  of  Congress.'"  Id.,  110  US  at  663,  28  L  ed  at  278.  Each  of  the 
other  three  cases  cited  by  the  Court,  ante,  p.  492,  similarly  involved 
acts  which  were  prosecuted  as  violations  of  federal  statutes.  The  acts 
in  question  were  filing  false  election  returns.  United  States  v  Mosley. 
238  US  383,  59  L  ed  1355,  35  S  Ct  904,  alteration  of  baUots  and  false 
certification  of  votes,  United  States  v  Classic,  313  US  299,  85  L  ed 
1368,  61  S  Ct  1031,  and  stuifins:  the  ballot  box,  United  States  v  Savior, 
322  US  385,  88  L  ed  1341,  64  S  Ct  1101.  None  of  those  cases  has  the 
slightest  bearing  on  the  present  situation.-^-^ 

The  Court  gives  scant  attention,  and  that  not  on  the  merits,  to  Cole- 
grove  V  Green,  328  US  549,  90  L  ed  1432,  66  S  Ct  1198,  which  is  di- 
rectly in  point ;  the  Court  there  affirmed  dismissal  of  a  complaint  alleg- 
ing that  "by  reason  of  subseciuent  changes  in  population  the  Congres- 
sional districts  for  the  election  of  Kepresentatives  in  the  Congress 
created  by  the  Illinois  Laws  of  1901  .  .  .  lacked  compactness  of  ter- 
ritory and  approximate  eciuality  of  population."  Id.,  328  US  at 
550-551,  90  L  ed  at  1433.  Leaving  to  another  day  the  c^uestion  of 
what  Baker  v  Carr,  369  US  186,  7  L  ed  2d  663,  82  S  Ct  691,  did 
actually  decide,  it  can  hardly  be  maintained  on  the  authority  of  Baker 

"RS  I  550S:  RS  §  5520. 

•  [376  US  iH} 
"•Smiley  v  Holm,  285  US  355,  76  L,  ed  795,  52  S  Ct  357,  and  its  two  compaiiion  cases, 
Koenig  v  Flynn,   285   US  375,  76  L.  ed  805,  52  S  Ct   403  ;   Carron  v  Becker,   285 

US  380,  76  L.  ed  S07,  52  S  Ct  402,  on  which  my  Brother  Clark  relies  in  bis  sep- 
arate opinion,  ante,  pp.  432,  4&3,  are  equally  irrelevant.  Smiley  v  Holm  presented 
two  questions :  the  first,  answered  in  the  negative,  was  whether  the  proTisioii  in 
Art  I,  §  4,  which  empowered  the  ■'Legislature'  of  a  State  to  prescribe  the  re^ttla- 
tions  for  congressional  elections  meant  that  a  State  cpald  not  by  law  provide 
for  a  Governor's  veto  over  such  regulations  as  had  been  prescribed  by  the  legis- 
lature. The  se^ord  Question,  which  concerned  two  congressional  apportionimieiit 
r  rr  the  Act  of  June  18.  l'^2&,  46  Stat  21,  had  repealed  crartain 

'  of  Aug.  S,  1911,  37  Stat  13.  In  answering  this  questio«»,  the 
-  1  to  carry  out  the  intention  of  Conpresa  in  enacting  the  19t9 
-    3    "S  at  374,  76  L  ed  at  8')4.  Quite  obviously,  therefore.  Smiley  v 
-   not  stand   for  the  propK-sition  which  my  Brother   Clark  derives  from 
•-.-  r.  ;t   th~   -Us~t'r<t_   Ir*.;m.-.tL.  r.   I.i  that  case  that  Congress'  power  to 

".to  judicial  scrutiny,  ante,  pl  4*3, 

-  ilations  for  congressional  electioiis 

-r-ssional  purpose.  The  compaiiion 

ca.j<s  iv>  Snuley   v  H>ku  pre^enccc  --ues  and  were  decided  wholly 

on  the  basis  of  the  decision  in  tha: 
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or  anything  else,  that  the  Court  does  not  today  invalidate  ^Ir.  Justice 
Frankfurter's  eminently  correct  statement  in  Colegrove  that  "the 
Constitution  has  conferred  upon  Congress  exclusive  authority  to  secure 
fair  representation  by  the  States  in  the  popular  House  ...  If  Con- 
gress failed  in  exercising  its  powers,  whereby  standards  of  fairness 
are  offended,  the  remedy  ultimately  lies  with  the  people."  328  US, 
at  554,  90  L  ed  at  1435.  The  problem  was  described  by  Mr.  Justice 
Frankfurter  as  "'an  aspect  of  government  from  which  the  judiciary, 
in  view  of  what  is  involved,  has  been  excluded  by  the  clear  inten- 
tion of  the  Constitution.  .  .  ."  Ibid.  Mr.  Justice  Frankfurter  did 
not,  of  course,  speak  for  a  majority  of  the  Court  in  Colegrove;  but 
refusal  for  that  reason  to  give  the  opinion  precedential  effect  does  not 
justify  refusal  to  give  appropriate  attention  to  the  views  there  ex- 
pressed."^ 

VI. 

Today's  decision  has  portents  for  our  society  and  the  Court  itself 
which  should  be  recognized.  This  is  not  a  case  in  which  the  Court  vin- 
dicates the  kind  of  individual  rights  that  are  assured  by  the  Due  Proc- 
ess Clause  of  the  Fourteenth  Amendment,  whose  "vague  contours," 
Kochin  v  California,  342  US  165,  170,  96  L  ed  183,  189,  72  S  Ct  205, 
25  ALR2d  1396,  of  course  leave  much  room  for  constitutional  develop- 
ments necessitated  by  changing  conditions  in  a  dynamic  society.  Xor 
is  this  a  case  in  which  an  emergent  set  of  facts  requires  the  Court  to 
frame  new  principles  to  protect  recognized  constitutional  rights.  The 
claim  for  jtidicial  relief  in  this  case  strikes  at  one  of  the  fundamental 
doctrines  of  our  system  of  government,  the  separation  of  powei*s.  In 
upholding  that  claim,  the  Court  attempts  to  eft'ect  reforms  in  a  field 
which  the  Constitution,  as  plainly  as  can  be,  has  committed  exclusively 
to  the  political  process. 

This  Court,  no  less  than  all  other  branches  of  the  Government,  is 
bound  by  the  Constitution.  The  Constitution  does  not  confer  on  the 
Court  blanket  authority  to  step  into  every  situation  where  the  political 
branch  may  be  thought  to  have  fallen  short.  The  stability  of  this  insti- 
tution ultimately  depends  not  only  upon  its  being  alert  to  keep  the 
other  branches  of  government  within  constitutional  bounds  but  equally 
upon  recognition  of  the  limitations  on  the  Court's  own  functions  in  the 
constitutional  system. 

What  is  done  today  saps  the  political  j^rocess.  The  promise  of  judicial 
intervention  in  matters  of  this  sort  cannot  but  encourage  popular  iner- 
tia in  efforts  for  political  reform  through  the  political  process,  with 
the  inevitable  result  that  the  process  is  itself  weakened.  By  yielding  to 
the  demand  for  a  judicial  remedy  in  this  instance,  the  Court  in  my  view 
does  a  disser\dce  both  to  itself  and  to  the  broader  values  of  our  system 
of  government. 

Believing  that  the  complaint  fails  to  disclose  a  constitutional  claim.  I 
wottld  affirm  the  judgment  below  dismissing  the  complaint. 

^  The  Court  relies  in  part  on  Baker  v  Carr,  supra,  to  immunize  its  present  decision 
from  the  force  of  Colegrove.  But  nothing  in  Baker  is  contradictory  to  the  view- 
that,  political  question  and  other  objections  to  "justiciability"  aside,  the  Consti- 
tution vests  exclusive  authority  to  deal  -^-ith  the  problem  of  this  case  in  the  state 
legislatures  and  the  Congress. 
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APPENDIX  TO  OPINION  OF  MR.  JUSTICE  HARLAN  ^ 

Diiference 
Betiveen  Largest 

State  and                               Largest  Smallest  and  Smallest 

Numher  of  Representatives^           District  District  Districts 

Alabama  (8) ______  

Alaska  (1) 

Arizona  (3) 663,510  198,236  465,274 

Arkansas   (4)    575,385  332,844  242,541 

California  (38) 588,933  301,872  287,061 

Colorado  (4) 653,954  195,551  458,403 

Connecticut   (6)   689,555  318,942  370,613 

Delaware   (1)    

Florida   (12)   660,345  237,235  423,110 

Georgia  (10) 823,680  272,154  551,526 

Hawaii  (2)   

Idaho  (2) 409,949  257,242  152,707 

Illinois   (24)    552,582  278,703  273,879 

Indiana  (11) 697,567  290,596  406,971 

Iowa   (7)   442,406  353,156  89,250 

Kansas   (5) 539,592  373,583  166,009 

Kentucky   (7)   610,947  350,839  260,108 

Louisiana  (8)   536,029  263,850  272,179 

Maine   (2)   505,465  463,800  41,665 

Maryland  (8)    711,045  243,570  467,475 

Massachusetts  (12)   478,962  376,336  102,626 

Michigan  (19) 802,994  177,431  625,563 

Minnesota    (8)    482,872  375,475  107,397 

Mississippi  (5) 608,441  295,072  313,369 

Missouri  (10)   506,854  378,499  128,355 

Montana  (2) 400,573  274,194  126,379 

Nebraska    (3)    530,507  404,695  125,812 

Nevada  (1)   

New  Hampshire  (2) 331,818  275,103  56,715 

New  Jersey   (15)   585,586  255,165  330,421 

New  Mexico  (2) 

New  York  (41) 471,001  350,186  120,815 

North  Carolina   (11) 491,461  277,861  213,600 

North  Dakota  (2)   333,290  299,156  34,134 

Ohio    (24)    726,156  236,288  489,868 

Oklahoma  (6) 552,863  227,692  325,171 

Oregon   (4)    522,813  265,164  257,649 

Pennsylvania   (27)   553,154  303,026  250,128 

Rhode  Island  (2) 459,706  399,782  59,924 

South  Carolina  (6)   531,555  302,235  229,320 

South  Dakota   (2)   497,669  182,845  314,824 

Tennessee  (9) 627,019  223,387  403,632 

Texas    (23)    951,527  216,371  735,156 

Utah   (2)   572,654  317,973  254,681 

Vermont  (1)   

Virginia    (10)    539,618  312,890  226,728 

Washington  (7)   510,512  342,540  167,972 

West  Virginia  (5) 422,046  303,098  118,948 

Wisconsin    (10)    530,316  236,870  293,446 

Wyoming   (1)    

iThe  populations  of  the  districts  are  based  on  the  1960  Census.  The  districts  are  those 
used  in  the  election  of  the  current  88th  Congress.  The  populations  of  the  districts 
are  available  in  the  biographical  section  of  the  Congressional  Directory,  88th 
Cong,  2d  Sess. 

2  435  in  all. 
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Mr.  Justice  Stewart: 

I  think  it  is  established  that  "this  Court  has  power  to  afford  relief  in 
a  case  of  this  type  as  against  the  objection  that  the  issues  are  not 
justiciable,"  ^  and  I  cannot  subscribe  to  any  possible  implication  to  the 
contrary  which  may  lurk  in  Mr.  Justice  Harlan's  dissenting  opinion. 
With  this  single  qualification  I  join  the  dissent  because  I  think  Mr.  Jus- 
tice Harlan  has  unanswerably  demonstrated  that  Art.  I,  §  2,  of  the  Con- 
stitution gives  no  mandate  to  this  Court  or  to  any  court  to  ordain  that 
congressional  districts  within  each  State  must  be  equal  in  population.. 


B.  A.  Reynolds,  etc.,  et  al.. 
Appellants, 

V. 

M.  O.  Sims  et  al. 
[June  15,  1964.] 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of  the  Court : 

Involved  in  these  eases  are  an  appeal  and  two  cross-appeals  from 
a  decision  of  the  Federal  District  Court  for  the  Middle  District  of 
Alabama  holding  invalid,  under  the  Equal  Protection  Clause  of  the 
Federal  Constitution,  the  existing  and  two  legislatively  proposed  plans 
for  the  apportionment  of  seats  in  the  two  houses  of  the  Alabama  Legis- 
lature, and  ordering  into  effect  a  temporary  reapportionment  plan 
comprised  of  parts  of  the  proposed  but  judicially  disapproved  meas- 
ures.^ 

I. 

On  August  26,  1961,  the  original  plaintiffs  (appellees  in  No.  23), 
residents,  taxpayers  and  voters  of  Jefferson  County,  Alabama,  filed  a 
complaint  in  the  United  States  District  Court  for  the  Middle  District 
of  Alabama,  in  their  own  behalf  and  on  behalf  of  all  similarly  situated 
Alabama  voters,  challenging  the  apportionment  of  the  Alabama  Legis- 
lature. Defendants  below  (appellants  in  No.  23),  sued  in  their  repre- 
sentative capacities,  were  various  state  and  political  party  officials 
charged  with  the  performance  of  certain  duties  in  connection  with  state 
elections.^  The  complaint  alleged  a  deprivation  of  rights  under  the  Ala- 
bama Constitution  and  under  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment,  and  asserted  that  the  District  Court  had  jurisdic- 
tion under  provisions  of  the  Civil  Rights  Act,  42  U.  S.  C.  §§  1983, 
1988,  as  well  as  under  28  U.  S.  C.  §  1343  (3). 

The  complaint  stated  that  the  Alabama  Legislature  was  composed 
of  a  Senate  of  35  members  and  a  House  of  Representatives  of  106 
members.  It  set  out  relevant  portions  of  the  1901  Alabama  Constitu- 
tion, which  prescribe  the  number  of  members  of  the  two  bodies  of  the 
State  Legislature  and  the  method  of  apportioning  the  seats  among  the 
State 's  67  counties,  and  provide  as  follows : 

"Art.  IV,  Sec.  50.  The  legislature  shall  consist  of  not  more 
than  thirty-five  senators,  and  not  more  than  one  hundred  and  five 
members  of  the  house  of  representatives,  to  be  apportioned  among 
the  several  districts  and  counties,  as  prescribed  in  this  Constitu- 
tion ;  provided  that  in  addition  to  the  above  number  of  representa- 
tives, each  new  county  hereafter  created  shall  be  entitled  to  one 
representative. 

^Sims  V.  Frink,  208  F.  Supp.  431  (D.  C.  M.  D.  Ala.  1962).  All  decisions  of  the  District 
Court  in  this  litigation  are  reported  sub  nom.  Sims  v.   Frink. 

2  Included  among  tlie  defendants  were  the  Secretary  of  State  and  the  Attorney 
General  of  Alabama,  the  Chairmen  and  Secretaries  of  the  Alabama  State  Demo- 
cratic Executive  Committee  and  the  State  Republican  Executive  Committee,  and 
three  Judges  of  Probate  of  three  counties,  as  representatives  of  all  the  probate 
judges  of  Alabama. 

(  1S6  ) 
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"Art.  IX,  Sec.  197.  The  whole  number  of  senators  shall  be 
not  less  than  one-fourth  or  more  than  one-third  of  the  whole 
number  of  representatives. 

"Art.  IX,  Sec.  198.  The  house  of  representatives  shall  consist 
of  not  more  than  one  hundred  and  tive  members,  unless  new  coun- 
ties shall  be  created,  in  which  event  each  new  county  shall  be 
entitled  to  one  representative.  The  members  of  the  house  of  repre- 
sentatives shall  be  apportioned  by  the  legislature  among  the  several 
counties  of  the  state,  according  to  the  number  of  inhabitants  in 
them,  respectively,  as  ascertained  by  the  decennial  census  of  the 
United  States,  which  apportionment,  when  made,  shall  not  be 
subject  to  alteration  until  the  next  session  of  the  legislature  after 
the  next  decennial  census  of  the  United  States  shall  have  been 
taken. 

"Art.  IX,  Sec.  199.  It  shall  be  the  duty  of  the  legislature  at 
its  first  session  after  the  taking  of  the  decennial  census  of  the 
United  States  in  the  year  nineteen  hundred  and  ten,  and  after 
each  subsequent  decennial  census,  to  fix  by  law  the  number  of 
representatives  and  apportion  them  among  the  several  counties  of 
the  state,  according  to  the  number  of  inhabitants  in  them,  respec- 
tively ;  provided,  that  each  county  shall  be  entitled  to  at  least  one 
representative. 

"Art.  IX,  Sec.  200.  It  shall  be  the  duty  of  the  legislature  at 
its  first  session  after  taking  of  the  decennial  census  of  the  United 
States  in  the  year  nineteen  hundred  and  ten,  and  after  each  sub- 
sequent decennial  census,  to  fix  by  law  the  number  of  senators, 
and  to  divide  the  state  into  as  many  senatorial  districts  as  there 
are  senators,  which  districts  shall  be  as  nearly  equal  to  each  other 
in  the  number  of  inhabitants  as  may  be,  and  each  shall  be  entitled 
to  one  senator,  and  no  more;  and  such  districts,  when  formed, 
shall  not  be  changed  until  the  next  apportioning  session  of  the 
legislature,  after  the  next  decennial  census  of  the  United  States 
shall  have  been  taken;  provided,  that  counties  created  after  the 
next  preceding  apportioning  session  of  the  legislature  may  be 
attached  to  senatorial  districts.  No  county  shall  be  divided  between 
two  districts,  and  no  district  shall  be  made  up  of  two  or  more 
counties  not  contiguous  to  each  other. 

"Art.  XVIII,  Sec.  284.  .  .  .  Representation  in  the  legislature 
shall  be  based  upon  population,  and  such  basis  of  representation 
shall  not  be  changed  by  constitutional  amendments." 

The  maximum  size  of  the  Alabama  House  was  increased  from  105 
to  106  with  the  creation  of  a  new  county  in  1903,  pursuant  to  the  con- 
stitutional provision  which  states  that,  in  addition  to  the  prescribed 
105  House  seats,  each  comity  thereafter  created  shall  be  entitled  to 
one  representative.  Article  IX,  §§  202  and  203,  of  the  Alabama  Con- 
stitution established  precisely  the  boundaries  of  the  State's  senatorial 
and  representative  districts  until  the  enactment  of  a  new  reapportion- 
ment plan  by  the  legislature.  These  1901  constitutional  provisions  spe- 
cifically describing  the  composition  of  the  senatorial  districts  and  de- 
tailing the  number  of  House  seats  allocated  to  each  county,  were  pe- 
riodically enacted  as  statutory  measures  by  the  Alabama  Legislature, 
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as  modified  only  by  the  creation  of  an  additional  county  in  1903,  and 
provided  the  plan  of  legislative  apportionment  existing  at  the  time  this 
litigation  was  commenced.^ 

Plaintiffs  below  alleged  that  the  last  apportionment  of  the  Alabama 
Legislature  was  based  on  the  1900  federal  census,  despite  the  require- 
ment of  the  State  Constitution  that  the  legislature  be  reapportioned 
decennially.  They  asserted  that,  since  the  population  growth  in  the 
State  from  1900  to  1960  had  been  uneven,  Jefferson  and  other  counties 
were  now  victims  of  serious  discrimination  with  respect  to  the  allocation 
of  legislative  representation.  As  a  result  of  the  failure  of  the  legislature 
to  reapportion  itself,  plaintiffs  asserted,  they  were  denied  "equal  suf- 
frage in  free  and  equal  elections  .  .  .  and  the  equal  protection  of  the 
laws"  in  violation  of  the  Alabama  Constitution  and  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  The  complaint  asserted  that 
plaintiffs  had  no  other  adequate  remedy,  and  that  they  had  exhausted 
all  forms  of  relief  other  than  that  available  through  the  federal  courts. 
They  alleged  that  the  Alabama  Legislature  had  established  a  pattern 
of  prolonged  inaction  from  1911  to  the  present  which  "clearly  demon- 
strates that  no  reapportionment  .  .  .  shall  be  effected";  that  repre- 
sentation at  any  future  constitutional  convention  would  be  established 
by  the  legislature,  making  it  unlikely  that  the  membership  of  any  such 
convention  would  be  fairly  representative ;  and  that,  while  the  Alabama 
Supreme  Court  had  found  that  the  legislature  had  not  complied  with 
the  State  Constitution  in  failing  to  reapportion  according  to_  popula- 
tion decennially;  that  court  had  nevertheless  indicated  that  it  would 
not  interfere  with  matters  of  legislative  reapportionment.^ 

Plaintiffs  requested  that  a  three-judge  District  Court  be  convened.^ 
With  respect  to  relief,  they  sought  a  declaration  that  the  existing  con- 
stitutional and  statutory  provisions,  establishing  the  present  apportion- 
ment of  seats  in  the  Alabama  Legislature,  were  unconstitutional  under 
the  Alabama  and  Federal  Constitutions,  and  an  injunction  against  the 
holding  of  future  elections  for  legislators  until  the  legislature  reappor- 
tioned itself  in  accordance  with  the  State  Constitution.  They  further 
requested  the  issuance  of  a  mandatory  injunction,  effective  until  such 
time  as  the  legislature  properly  reapportioned,  requiring  the  conducting 
of  the  1962  election  for  legislators  at  large  over  the  entire  State,  and 
any  other  relief  Avhich  "may  seem  just,  equitable  and  proper." 

A  three-judge  District  Court  was  convened,  and  three  groups  of 
voters,  taxpayers  and  residents  of  Jefferson,  Mobile,  and  Etowah  Coun- 

» Provisions  virtually  identical  to  those  contained  in  Art.  IX,  §§  202  and  203,  were 
enacted  into  the  Alabama  Codes  of  1907  and  1923,  and  were  most  recently 
reenacted  as  statutory  provisions  in  §§  1  and  2  of  Tit.  32  of  the  1940  Alabama 
Code  (as  recompiled  in  195IS). 

*See  Opinion  of  the  Justices,  263  Ala.  158,  164,  81  So.  2d  881,  887  (1955),  and 
Opinion  of  the  Justices,  254  Ala.  1S5,  187,  47  So.  2d  714,  717  (1950),  referred  to 
by  the  District  Court  in  its  preliminary  opinion.  205  F.  Supp.,  at  247. 

5  See  Ex  Parte  Rice,  143  So.  2d  848  (Ala.  Sup.  Ct.  1962),  where  the  Alabama  Supreme 
Court,  on  May  9,  196-,  subsequent  to  the  District  Court's  preliminary  order  in  the 
instant  litigation  as  well  as  our  decision  in  Baker  v.  Carr,  369  U.  S.  186,  refused 
to  review  a  denial  of  injunctive  relief  sought  against  the  conducting  of  the  1962 
primary  election  until  after  reapportionment  of  the  Alabama  Legislature,  stating 
that  "this  matter  is  a  legislative  function,  and  .  .  .  the  Court  has  no  jurisdic- 
tion. .  .  ."  And  in  Waid  v.  Poole,  255  Ala.  441,  51  So.  2d  869  (1951),  the  Alabama 
Supreme  Court,  in  a  similar  suit,  had  stated  that  the  lower  court  had  properly 
refused  to  grant  injunctive  relief  because  "appellants  .  .  .  are  seeking  interfer- 
ence by  the  judicial  department  of  the  state  in  respect  to  matters  committed  by 
the  constitution  to  the  legislative  deparment."  255  Ala.,  at  442,  51  So.  2d,  at  870. 

•  Under  28  U.  S.  C.  §§  2281  and  2284. 
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ties  were  permitted  to  intervene  in  the  action  as  intervenor-plaintiffs. 
Two  of  the  groups  are  cross-appellants  in  Nos.  27  and  41.  With  minor 
exceptions,  all  of  the  intervenors  adopted  the  allegations  of  and  sought 
the  same  relief  as  the  original  plaintiffs. 

On  March  29,  1962.  just  three  days  after  this  Court  had  decided 
Baker  v.  Carr,  369  U.S.  186,  plaintiffs  moved  for  a  preliminary  injunc- 
tion requiring  defendants  to  conduct  at  large  the  May  1962  Democratic 
primary  election  and  the  November  1962  general  election  for  members 
of  the  Alabama  Legislature.  The  District  Court  set  the  motion  for  hear- 
ing in  an  order  stating  its  tentative  views  that  an  injunction  was  not 
required  before  the  May  1962  primary  election  to  protect  plaintiffs' 
constitutional  rights,  and  that  the  Court  should  take  no  action  which 
was  not  "absolutely  essential"  for  the  protection  of  the  asserted  con- 
stitutional rights,  before  the  Alabama  Legislature  had  had  a  "further 
reasonable  but  prompt  opportunity  to  comply  with  its  duty"  under 
the  Alabama  Constitution. 

On  April  14,  1962,  the  District  Court,  after  reiterating  the  views 
expressed  in  its  earlier  order,  reset  the  case  for  hearing  on  July  16, 
noting  that  the  importance  of  the  case,  together  with  the  necessity  for 
effective  action  within  a  limited  period  of  time,  required  an  early  an- 
nouncement of  its  views.  205  F.  Supp.  245.  Relying  on  our  decision  in 
Baker  v.  Carr,  the  Court  found  jurisdiction,  justiciability  and  standing. 
It  stated  that  it  was  taking  judicial  notice  of  the  facts  that  there  had 
been  population  changes  in  Alabama's  counties  since  1901,  that  the 
present  representation  in  the  State  Legislature  was  not  on  a  population 
basis,  and  that  the  legislature  had  never  reapportioned  its  membership 
as  required  by  the  Alabama  Constitution.'^  Continuing,  the  Court  stated 
that  if  the  legislature  complied  with  the  Alabam.a  constitutional  pro- 
vision requiring  legislative  representation  to  be  based  on  population 
there  could  be  no  objection  on  federal  constitutional  grounds  to  such 
an  apportionment.  The  Court  further  indicated  that,  if  the  legislature 
failed  to  act,  or  its  actions  did  not  meet  constitutional  standards,_  it 
would  be  under  a  "clear  duty"  to  take  some  action  on  the  matter  prior 
to  the  November  1962  general  election.  The  District  Court  stated  that 
its  "present  thinking"  was  to  follow  an  approach  suggested  by  Mr. 
Justice  Clark  in  his  concurring  opinion  in  Baker  v.  Carr  ^ — awarding 
seats  released  by  the  consolidation  or  revamping  of  existing  districts  to 
counties  suffering  "the  most  egregious  discrimination,"  thereby  re- 
leasing the  strangle  hold  on  the  legislature  sufficiently  so  as  to  permit 
the  newly  elected  body  to  enact  a  constitutionally  valid  and  permanent 
reapportionment  plan,  and  allowing  eventual  dismissal  of  the  case.  Sub- 
sequently, plaintiffs  were  permitted  to  amend  their  complaint  by 
adding  a  further  prayer  for  relief,  which  asked  the  District  Court  to 
reapportion  the  Alabama  Legislature  provisionally  so  that  the  rural 
strangle  hold  would  be  relaxed  enough  to  permit  it  to  reapportion  itself. 
On  July  12,  1962,  an  extraordinary  session  of  the  Alabama  Legis- 
lature adopted  two  reapportionment  plans  to  take  effect  for  the  1966 
elections.  One  was  a  proposed  constitutional  amendment,  referred  to 

T  During  the  over  60  years  since  the  last  substantial  reapportionment  in  Alabama, 
the  State's  population  increased  from  1,828,697  to  3,244,286.  Virtually  all  of  the 
population  gain  occurred  in  urban  counties,  and  many  of  the  rural  counties 
incurred  sizable  losses  in  population. 

8  See  369  U.  S.,  at  260   (Clark,  J.,  concurring). 
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as  the  ''67-Senator  Amendment."^  It  provided  for  a  House  of  Repre- 
sentatives consisting  of  106  members,  apportioned  by  giving  one  seat 
to  each  of  Alabama's  67  counties  and  distributing  the  others  according 
to  population  by  the  "equal  proportions"  method.^*^  Using  this  formula, 
the  constitutional  amendment  specified  the  number  of  representatives 
allotted  to  each  county  until  a  new  apportionment  could  be  made  on 
the  basis  of  the  1970  census.  The  Senate  was  to  be  composed  of  67 
members,  one  from  each  county.  The  legislation  provided  that  the  pro- 
posed amendment  should  be  submitted  to  the  voters  for  ratification  at 
the  November  1962  general  election. 

The  other  reapportionment  plan  was  embodied  in  a  statutory  measure 
adopted  by  the  legislature  and  signed  into  law  by  the  Alabama  Gov- 
ernor, and  was  referred  to  as  the  "Crawford-Webb  Act."  ^^  It  was  en- 
acted as  standby  legislation  to  take  effect  in  1966  if  the  proposed  consti- 
tutional amendment  should  fail  of  passage  by  a  majority  of  the  State's 
voters,  or  should  the  federal  courts  refuse  to  accept  the  proposed  amend- 
ment (though  not  rejected  by  the  voters)  as  effective  action  in  compli- 
ance with  the  requirements  of  the  Fourteenth  Amendment.  The  act 
provided  for  a  Senate  consisting  of  35  members,  representing  35  sen- 
atorial districts  established  along  county  lines,  and  altered  only  a  few 
of  the  former  districts.  In  apportioning  the  106  seats  in  the  Alabama 
House  of  Representatives,  the  statutory  measure  gave  each  county  one 
seat,  and  apportioned  the  remaining  39  on  a  rough  population  basis, 
under  a  formula  requiring  increasingly  more  population  for  a  county 
to  be  accorded  additional  seats.  The  Crawford-Webb  Act  also  provided 
that  it  would  be  effective  "until  the  legislature  is  reapportioned  accord- 
ing to  law,"  but  provided  no  standards  for  such  a  reapportionment. 
Future  apportionments  would  presumably  be  based  on  the  existing  pro- 
visions of  the  Alabama  Constitution  which  the  statute,  unlike  the 
proposed  constitutional  amendment,  would  not  affect. 

The  evidence  adduced  at  trial  before  the  three-judge  panel  consisted 
primarily  of  figures  showing  the  population  of  each  Alabama  county 
and  senatorial  district  according  to  the  1960  census,  and  the  number 
of  representatives  allocated  to  each  county  under  each  of  the  three  plans 
at  issue  in  the  litigation — the  existing  apportionment  (under  the  1901 
constitutional  provisions  and  the  current  statutory  measures  substan- 
tially reenacting  the  same  plan),  the  proposed  67-Senator  constitu- 
tional amendment,  and  the  Crawford- Webb  Act.  Under  all  three  plans, 
each  senatorial  district  would  be  represented  by  only  one  senator. 

On  July  21,  1962,  the  District  Court  held  that  the  inequality  of  the 
existing  representation  in  the  Alabama  Legislature  violated  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment,  a  finding  which  the 
Court  noted  had  been  "generally  conceded"  by  the  parties  to  the  liti- 
gation, since  population  growth  and  shifts  had  converted  the  1901 
scheme,  as  perpetuated  some  60  years  later,  into  an  invidiously  discrim- 

»  Proposed  Constitutional  Amendment  No.  1  of  1962,  Alabama  Senate  Bill  No.  29,  Act 
No.  93,  Acts  of  Alabama,  Special  Session,  1962,  p.  124.  The  text  of  the  proposed 
amendment  is  set  out  as  Appendix  B  to  the  lower  court's  opinion.  208  F.  Supp.,  at 
443—444. 

"For  a  discussion  of  this  method  of  apportionment,  used  in  distributing  seats  in  the 
Federal  House  of  Representatives  among  the  States,  and  other  commonly  used 
apportionment  methods,  see  Schmeckebier,  The  Method  of  Equal  Proportions,  17 
Law  and  Contemp  Prob.  302   (1952). 

"Alabama  Reapportionment  Act  of  1962,  Alabama  House  Bill  No.  59,  Act  No.  91, 
Acts  of  Alabama,  Special  Session,  1962,  p.  121.  The  text  of  the  act  is  reproduced 
as  Appendix  C  to  the  lower  court's  opinion.   208  F.  Supp.,  at  445-446. 
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inatory  plan  completely  lacking  in  rationality.  208  F.  Supp.  431.  Under 
the  existing  provisions,  applying  1960  census  figures,  only  25.1%  of  the 
State's  total  population  resided  in  districts  represented  by  a  majority 
of  the  members  of  the  Senate,  and  only  25.7%  lived  in  counties  which 
could  elect  a  majority  of  the  members  of  the  House  of  Eepresentatives. 
Population-variance  ratios  of  up  to  about  41-to-l  existed  in  the  Senate, 
and  up  to  about  16-to-l  in  the  House.  Bullock  County,  with  a  popula- 
tion of  only  13,462,  and  Henry  County,  with  a  population  of  only 
15,286,  each  were  allocated  two  seats  in  the  Alabama  House,  whereas 
Mobile  County,  with  a  population  of  314,301,  was  given  only  three 
seats,  and  Jefferson  County,  with  634,864  people,  had  only  seven  repre- 
sentatives.^^ With  respect  to  senatorial  apportionment,  since  the  perti- 
nent Alabama  constitutional  provisions  had  been  consistently  construed 
as  prohibiting  the  giving  of  more  than  one  Senate  seat  to  any  one 
county,^^  Jefferson  County,  with  over  600,000  people,  was  given  only 
one  senator,  as  was  Lowndes  County,  with  a  1960  population  of  only 
15,417,  and  Wilcox  County,  with  only  18,739  people.^^ 

The  Court  then  considered  both  the  proposed  constitutional  amend- 
ment and  the  Crawford-Webb  Act  to  ascertain  whether  the  legislature 
had  taken  effective  action  to  remedy  the  unconstitutional  aspects  of 
the  existing  apportionment.  In  initially  summarizing  the  result  which 
it  had  reached,  the  Court  stated: 

"This  Court  has  reached  the  conclusion  that  neither  the  '67- 
Senator  Amendment'  nor  the  'Crawford-Webb  Act'  meets  the 
necessary  constitutional  requirements.  We  find  that  each  of  the 
legislative  acts,  when  considered  as  a  whole,  is  so  obviouslj^  dis- 
criminatory, arbitrary  and  irrational  that  it  becomes  unnecessary 
to  pursue  a  detailed  development  of  each  of  the  relevant  factors 
of  the  [federal  constitutional]  test."^^ 

The  Court  stated  that  the  apportionment  of  one  senator  to  each  county, 
under  the  proposed  constitutional  amendment,  would  "make  the  dis- 
crimination in  the  Senate  even  more  invidious  than  at  present. ' '  Under 
the  67-Senator  Amendment,  as  pointed  out  by  the  court  below,  "the 
present  control  of  the  Senate  by  members  representing  25.1%  of  the 
people  of  Alabama  would  be  reduced  to  control  by  members  repre- 
senting 19.4%  of  the  people  of  the  State,"  the  34  smallest  counties, 

^A  comprehensive  chart  showing  the  representation  by  counties  in  the  Alabama 
House  of  Representatives  under  the  existing  apportionment  provisions  is  set  out 
as  Appendix  D  to  the  lower  court's  opinion,  208  F.  Supp.,  at  447-449.  This  chart 
includes  the  number  of  House  seats  given  to  each  county,  and  the  populations  of 
the  67  Alabama  counties  under  the  1900,  1950,  and  1960  censuses. 

i«  Although  cross-appellants  in  No.  27  assert  that  the  Alabama  Constitution  forbids 
the  division  of  a  county,  in  forming  senatorial  districts,  only  when  one  or  both 
pieces  will  be  joined  with  another  county  to  form  a  multicounty  district,  this 
view  appears  to  be  contrary  to  the  language  of  Art.  IX,  §  200,  of  the  Alabama 
Constitution  and  the  practice  under  it.  Cross-appellants  contend  that  counties  en- 
titled by  population  to  two  or  more  senators  can  be  split  into  the  appropriate 
number  of  districts,  and  argue  that  prior  to  the  adoption  of  the  1901  provisions 
the  Alabama  Constitution  so  provided  and  there  is  no  reason  to  believe  that  the 
language  of  the  present  provision  was  intended  to  effect  any  change.  However, 
the  only  apportionments  under  the  1901  Alabama  Constitution — the  1901  pro- 
visions and  the  Crawford-W^ebb  Act — gave  no  more  than  one  seat  to  a  county 
even  though  by  population  several  counties  would  have  been  entitled  to  additional 
senatorial  representation. 

1*  A  chart  showing  the  composition,  by  counties,  of  the  35  senatorial  districts  provided 
for  under  the  existing  apportionment,  and  the  population  of  each  according  to  the 
1900,  1950,  and  1960  censuses,  is  reproduced  as  Appendix  E  to  the  lower  court's 
opinion.  208  F.  Supp.,  at  450. 

15  208  F.  Supp.,  at  437. 
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with  a  total  population  of  less  than  that  of  Jefferson  County,  would 
have  a  majority  of  the  senatorial  seats,  and  senators  elected  by  only 
about  14%  of  the  State's  population  could  prevent  the  submission  to 
the  electorate  of  any  future  proposals  to  amend  the  State  Constitution 
(since  a  vote  of  two-fifths  of  the  members  of  one  house  can  defeat  a 
proposal  to  amend  the  Alabama  Constitution).  Noting  that  the  "only 
conceivable  rationalization"  of  the  senatorial  apportionment  scheme 
is  that  it  was  based  on  equal  representation  of  political  subdivisions 
within  the  State  and  is  thus  analogous  to  the  Federal  Senate,  the  Dis- 
trict Court  rejected  the  analogy  on  the  ground  that  Alabama  counties 
are  merely  involuntary  political  units  of  the  State  created  by  statute 
to  aid  in  the  administration  of  state  government.  In  finding  the  so- 
called  federal  analogy  irrelevant,  the  District  Court  stated : 

"The  analogy  cannot  survive  the  most  superficial  examination 
into  the  history  of  the  requirement  of  the  Federal  Constitution 
and  the  diametrically  opposing  history  of  the  requirement  of  the 
Alabama  Constitution  that  representation  shall  be  based  on  popu- 
lation. Nor  can  it  survive  a  comparison  of  the  different  political 
natures  of  states  and  counties.  "^^ 

The  Court  also  noted  that  the  senatorial  apportionment  proposal  "may 
not  have  complied  with  the  State  Constitution,"  since  not  only  is  it 
explicitly  provided  that  the  population  basis  of  legislative  represen- 
tation "shall  not  be  changed  by  constitutional  amendments,"  ^"^  but  the 
Alabama  Supreme  Court  had  previously  indicated  that  that  require- 
ment could  probably  be  altered  only  by  constitutional  convention.^^ 
The  Court  concluded,  however,  that  the  apportionment  of  seats  in  the 
Alabama  House,  under  the  proposed  constitutional  amendment,  was 
"based  upon  reason,  with  a  rational  regard  for  known  and  accepted 
standards  of  apportionment."^^  Under  the  proposed  apportionment 
of  representatives,  each  of  the  67  counties  was  given  one  seat  and  the 
remaining  39  were  allocated  on  a  population  basis.  About  43%  of  the 
State's  total  population  would  live  in  counties  which  could  elect  a 
majority  in  that  body.  And,  under  the  provisions  of  the  67-Senator 
Amendment,  while  the  maximum  population-variance  ratio  was  in- 
creased to  about  59-to-l  in  the  Senate,  it  was  significantly  reduced  to 
about  4.7-to-l  in  the  House  of  Representatives.  Jefferson  County  was 
given  17  House  seats,  an  addition  of  10,  and  Mobile  County  was  al- 
lotted eight,  an  increase  of  five.  The  increased  representation  of  the 
urban  counties  was  achieved  primarily  by  limiting  the  State's  55  least 
populous  counties  to  one  House  seat  each,  and  the  net  effect  was  to 

M/d.,  at  438. 

"  According-  to  the  District  Court,  in  the  interval  between  its  preliminary  order  and 
its  decision  on  the  merits,  the  Alabama  Legislature,  despite  adopting  this  con- 
stitutional amendment  proposal,  "'refused  to  inquire  of  the  Supreme  Court  of  the 
State  of  Alabama  whether  this  provision  in  the  Constitution  of  the  State  of 
Alabama  could  be  changed  by  constitutional  amendment  as  the  '67-Senator 
Amendment'  proposes."  208  F.  Supp.,  at  437. 

18  At  least  this  is  the  reading  of  the  District  Court  of  two  somewhat  conflicting  deci- 
sions by  the  Alabama  Supreme  Court,  resulting  in  a  "manifest  uncertainty  of  the 
legality  of  the  proposed  constitutional  amendment,  as  measured  by  State  stan- 
dards .  .  .  ."  208  F.  Supp.,  at  438.  Compare  Opinion  of  the  Justices,  254  Ala.  183, 
184,  47  So.  2d  713,  714  (1950)  with  Opinion  of  the  Justices,  263  Ala.  158,  164,  81 
So.  2d  881,  887   (1955). 

"See  the  later  discussion,  infra,  at  — ,  and  note  68,  infra,  where  we  reject  the  lower 
court's  apparent  conclusion  that  the  apportionment  of  the  Alabama  House,  under 
the  67-Senator  Amendment,  comported  with  the  requirements  of  the  Equal  Pro- 
tection Clause. 


CASES  ON  REAPPORTIONMENT  193 

take  19  seats  away  from  rural  counties  and  allocate  them  to  the  more 
populous  counties.  Even  so,  serious  disparities  from  a  population-based 
standard  remained.  Montgomery  County,  with  1G9,210  people,  was 
given  only  four  seats,  while  Coosa  County,  with  a  population  of  only 
10,726,  and  Cleburne  County,  with  only  10,911,  were  each  allocated  one 
representative. 

Turning  next  to  tlie  provisions  of  the  Crawford-Webb  Act,  the  Dis- 
trict Court  found  that  its  apportionment  of  the  106  seats  in  the  Ala- 
bama House  of  Representatives,  by  allocating  one  seat  to  each  county 
and  distributing  the  remaining  39  to  the  more  populous  counties  in 
diminishing  ratio  to  their  populations,  was  "totally  unacceptable."^^ 
Under  this  plan,  about  37%  of  the  State's  total  population  would  reside 
in  counties  electing  a  majoritj^  of  the  members  of  the  Alabama  House, 
with  a  maximum  population-variance  ratio  of  about  5-to-l.  Each  repre- 
sentative from  Jefferson  and  Mobile  Counties  would  represent  over 
52,000  persons  while  representatives  from  eight  rural  counties  would 
each  represent  less  than  20,000  people.  The  Court  regarded  the  sena- 
toral  apportionment  provided  in  the  Crawford-Webb  Act  as  "a  step  in 
the  right  direction,  but  an  extremely  short  step,"  and  but  a  "slight 
improvement  over  the  present  system  of  representation. ' '  ^^  The  net 
effect  of  combining  a  few  of  the  less  populous  counties  into  two-county 
districts  and  splitting  up  several  of  the  larger  districts  into  smaller 
ones  would  be  merely  to  increase  the  minority  which  would  be  repre- 
sented by  a  majority  of  the  members  of  the  Senate  from  25.1%  to 
only  27.6%  of  the  State's  population.^^  The  Court  pointed  out  that, 
under  the  Crawford-Webb  Act,  the  vote  of  a  person  in  the  senatorial 
district  consisting  of  Bibb  and  Perry  Counties  would  be  worth  20 
times  that  of  a  citizen  in  Jefferson  County,  and  that  the  vote  of  a  citi- 
zen in  the  six  smallest  districts  would  be  worth  15  or  more  times  that 
of  a  Jefferson  County  voter.  The  Court  concluded  that  the  Crawford- 
Webb  Act  was  "totally  unacceptable"  as  a  "piece  of  permanent  legis- 
lation" which,  under  the  Alabama  Constitution,  would  have  remained 
in  effect  without  alteration  at  least  until  after  the  next  decennial 
census. 

Under  the  detailed  requirements  of  the  various  constitutional  pro- 
vision relating  to  the  apportionment  of  seats  in  the  Alabama  Senate 
and  House  of  Representatives,  the  Court  found,  the  membership  of 
neither  house  can  be  apportioned  solely  on  a  population  basis,  despite 
the  provision  in  Art.  XVIII,  §  284,  which  states  that  "representation 
in  the  legislature  shall  be  based  upon  population. ' '  In  dealing  with  the 
conflicting  and  somewhat  paradoxical  requirements  (under  which  the 
number  of  seats  in  the  House  is  limited  to  106  but  each  of  the  67  coun- 


^  While  no  formula  for  the  statute's  apportionment  of  representatives  is  expressly- 
stated,  one  can  be  extrapolated.  Counties  with  less  than  45,000  people  are  given 
one  seat;  those  with  4.5,000  to  90,000  receive  two  seats;  counties  with  90,000  to 
150,000,  three  seats;  those  with  150,000  to  300,000,  four  seats;  counties  with 
300,000  to  600,000,  six  seats;  and  counties  with  over  600,000  are  given  12   seats. 

^Appendix  F  to  the  lower  court's  opinion  sets  out  a  chart  showing  the  populations 
of  the  35  senatorial  districts  provided  for  under  the  Crawford- Webb  Act  and  the 
composition,  by  counties,  of  the  various  districts.   20S   F.  Supp.,  at  451. 

22  Cross-appellants  in  No.  2  7  assert  that  the  Crawford-Webb  Act  was  a  "minimum- 
change  measure"  which  merely  redrew  new  senatorial  district  lines  around  the 
nominees  of  the  May  1962  Democratic  primary  so  as  to  retain  the  seats  of  34  of 
the  35  nominees,  and  resulted,  in  practical  effect,  in  the  shift  of  only  one  Senate 
seat  from  an  overrepresented  district  to  another  underpopulated,  newly  created 
district. 
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ties  is  required  to  be  given  at  least  one  representative,  and  the  size  of 
the  Senate  is  limited  to  35  but  it  is  required  to  have  at  least  one-fourth 
of  the  members  of  the  House,  although  no  county  can  be  given  more 
than  one  senator),  the  District  Court  stated  its  view  that  "the  con- 
trolling or  dominant  provision  of  the  Alabama  Constitution  on  the 
subject  of  representation  in  the  Legislature"  is  the  previously  referred 
to  language  of  §  284.  The  Court  stated  that  the  detailed  requirements 
of  Art.  IX,  §§  197-200, 

"make  it  obvious  that  in  neither  the  House  nor  the  Senate  can 
representation  be  based  strictly  and  entirely  upon  population.  .  .  . 
The  result  may  well  be  that  representation  according  to  population 
to  some  extent  must  be  required  in  toth  Houses  if  invidious  dis- 
crimination in  the  legislative  systems  as  a  whole  is  to  be  avoided. 
Indeed,  ...  it  is  the  policy  and  theme  of  the  Alabama  Constitu- 
tion to  require  representation  according  to  population  in  both 
Houses  as  nearly  as  may  be,  while  still  complying  with  more  de- 
tailed provisions. "  ^^ 

The  District  Court  then  directed  its  concern  to  the  providing  of  an 
effective  remedy.  It  indicated  that  it  was  adopting  and  ordering  into 
effect  for  the  November  1962  election  a  provisional  and  temporary 
reapportionment  plan  composed  of  the  provisions  relating  to  the  House 
of  Kepresentatives  contained  in  the  67-Senator  Amendment  and  the 
provisions  of  the  Crawford- Webb  Act  relating  to  the  Senate.  The  Court 
noted,  however,  that  "the  proposed  reapportionment  of  the  Senate  in 
the  ' Crawford- Webb  Act,'  unacceptable  as  a  piece  of  permanent  legis- 
lation, may  not  even  break  the  strangle  hold."  Stating  that  it  was  re- 
taining jurisdiction  and  deferring  any  hearing  on  plaintiffs'  motion 
for  a  permanent  injunction  "until  the  Legislature,  as  provisionally 
reapportioned  .  .  .  ,  has  an  opportunity  to  provide  for  a  true  reappor- 
tionment of  both  Houses  of  the  Alabama  Legislature,"  the  Court  em- 
phasized that  its  ' '  moderate ' '  action  was  designed  to  break  the  strangle 
hold  by  the  smaller  counties  on  the  Alabama  Legislature  and  would  not' 
suffice  as  a  permanent  reapportionment.  On  July  25,  1962,  the  Court 
entered  its  decree  in  accordance  with  its  previously  stated  determina- 
tions, concluding  that  "plaintiffs  .  .  .  are  denied  .  .  .  equal  protection 
...  by  virtue  of  the  debasement  of  their  votes  since  the  Legislature  of 
the  State  of  Alabama  has  failed  and  continues  to  fail  to  reapportion 
itself  as  required  by  law."  It  enjoined  the  defendant  state  officials  from 
holding  any  future  elections  under  any  of  the  apportionment  plans  that 
it  had  found  invalid,  and  stated  that  the  1962  election  of  Alabama 
legislators  could  validly  be  conducted  only  under  the  apportionment 
scheme  specified  in  the  Court's  order. 

After  the  District  Court's  decision,  new  primary  elections  were  held 
pursuant  to  legislation  enacted  in  1962  at  the  same  special  session  as 
the  proposed  constitutional  amendment  and  the  Crawford-Webb  Act,  to 
be  effective  in  the  event  the  Court  itself  ordered  a  particular  reappor- 
tionment plan  into  immediate  effect.  The  Nov-ember  1962  general  elec- 
tion was  likewise  conducted  on  the  basis  of  the  District  Court's  ordered 
apportionment  of  legislative  seats,  as  Mr.  Justice  Black  refused  to  stay 
the  District  Court's  order.  Consequently,  the  present  Alabama  Legis- 
ts 208  F.  Supp.,  at  439. 
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lature  is  apportioned  in  accordance  with  the  temporary  plan  prescribed 
by  the  District  Court 's  decree.  All  members  of  both  houses  of  the  Ala- 
bama Legislature  serve  four-year  terms,  so  that  the  next  regularly 
scheduled  election  of  legislators  will  not  be  held  until  1966.  The  1963 
regular  session  of  the  Alabama  Legislature  produced  no  legislation  re- 
lating to  legislative  apportionment,  -'^  and  the  legislature,  which  meets 
biennially,  will  not  hold  another  regular  session  until  1965. 

No  effective  political  remedy  to  obtain  relief  against  the  alleged  mal- 
apportionment of  the  Alabama  Legislature  appears  to  have  been  avail- 
able. -^  No  initiative  procedure  exists  under  Alabama  law.  Amendment 
of  the  State  Constitution  can  be  achieved  only  after  a  proposal  is 
adopted  by  three-fifths  of  the  members  of  both  houses  of  the  legislature 
and  is  approved  by  a  majority  of  the  people,  -^  or  as  a  result  of  a  con- 
stitutional convention  convened  after  approval  by  the  people  of  a  con- 
vention call  initiated  by  a  majority  of  both  houses  of  the  Alabama 
Legislature.  ^'^ 

Notices  of  appeal  to  this  Court  from  the  District  Court's  decision 
were  timely  filed  by  defendants  below  (appellants  in  No.  23)  and  by 
two  groups  of  intervenor-plaintiffs  (cross-appellants  in  Nos.  27  and 
41).  Appellants  in  No.  23  contend  that  the  District  Court  erred  in 
holding  the  existing  and  the  two  proposed  plans  for  the  apportionment 
of  seats  in  the  Alabama  Legislature  unconstitutional,  and  that  a  federal 
court  lacks  the«power  to  affirmatively  reapportion  seats  in  a  state  legis- 
lature. Cross-appellants  in  No.  27  assert  that  the  court  below  erred  in 
failing  to  compel  reapportionment  of  the  Alabama  Senate  on  a  popu- 
lation basis  as  allegedly  required  by  the  Alabama  Constitution  and  the 
Equal  Protection  Clause  of  the  Federal  Constitution.  Cross-appellants 
in  No.  41  contend  that  the  District  Court  should  have  required  and 
ordered  into  effect  the  apportionment  of  seats  in  both  houses  of  the 
Alabama  Legislature  on  a  population  basis.  We  noted  probable  juris- 
diction on  June  10,  1963.     374  U.  S.  802. 

II. 

Undeniably  the  Constitution  of  the  United  States  protects  the  right 
of  all  qualified  citizens  to  vote,  in  state  as  well  as  in  federal  elections. 
A  consistent  line  of  decisions  by  this  Court  in  cases  involving  attempts 
to  deny  or  restrict  the  right  of  suffrage  has  made  this  indelibly  clear. 
It  has  been  repeatedly  recognized  that  all  qualified  voters  have  a  cons^ti- 
tutionally  protected  right  to  vote,  Ex  parte  Yarlrongh,  110  U.S.  651, 
and  to  have  their  votes  counted.  United  States  v.  Mosely,  238  U.  S.  383. 
In  Mosely  the  Court  stated  that  it  is  "as  equally  unquestionable  that 
the  right  to  have  one's  vote  counted  is  as  open  to  protection  ...  as 
the  right  to  put  a  ballot  in  a  box."  238  U.  S.,  at  386.  The  right  to  vote 
can  neither  be  denied  outright.  Guinn  v.  United  States,  238  U.  S.  347, 

2*  Possibly  this  resulted  from  an  understandable  desire  on  the  part  of  the  Alabama 
Legislature  to  await  a  final  determination  by  this  Court  in  the  instant  litigation 
before  proceeding  to   enact  a   permanent   apportionment  plan. 

i^  However,  a  proposed  constitutional  amendment,  which  would  have  made  the  Ala- 
bama House  of  Representatives  somewhat  more  representative  of  population  but 
the  Senate  substantially  less  so,  was  rejected  by  the  people  in  a  1956  referendum, 
with   the   more   populous   counties   accounting   for   the   defeat. 

See    the    discussion    in    Lucas    v.    The   Forty-Fonrth    General   Assembly    of   the 

State  of  Colorado, U.  S.  , ,  decided  also  this  date,  with  respect  to 

the  lack  of  federal  constitutional  significance  of  the  presence  or  absence   of  an 
available  political  remedy. 

29  Ala.  Const.,  Art.  XVIII,  §  284. 

2TAla.  Const.,  Art.  XVIII,  §  286. 
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Lane  v.  Wilson,  307  U.  S.  268,  nor  can  it  be  destroyed  by  alteration  of 
ballots,  see  United  States  v.  Classic,  313  U.  S.  299,  315,  nor  diluted  by 
ballot-box  stuffing,  Ex  parte  Siehold,  100  U.  S.  371,  tfnited  States  v. 
Saylor,  322  U.  S.  385.  As  the  Court  stated  in  Classic,  "Obviously  in- 
eluded  within  the  right  to  choose,  secured  by  the  Constitution,  is  the 
right  of  qualified  voters  within  a  State  to  cast  their  ballots  and  have 
them  counted  .  .  .  ."  313  U.  S.,  at  315.  Racially  based  gerrymandering, 
Gomillion  v.  Lightfoot,  364  U.  S.  339,  and  the  conducting  of  white  pri- 
maries. Nixon  V.  Herndon,  273  U.  S.  536,  Nixon  v.  Condon,  286  U.  S.  73, 
Smith  V.  Allwright,  321  U.  S.  649,  Terry  v.  Adams,  345  U.  S.  461,  both 
of  which  result  in  denying  to  some  citizens  their  right  to  vote,  have 
been  held  to  be  constitutionally  impermissible.  And  history  has  seen  a 
continuing  expansion  of  the  scope  of  the  right  of  suffrage  in  this  coun- 
try.^^  The  right  to  vote  freely  for  the  candidate  of  one's  choice  is  of 
the  essence  of  a  democratic  society,  and  any  restrictions  on  that  right 
strike  at  the  heart  of  representative  government.  And  the  right  of 
suffrage  can  be  denied  by  a  debasement  or  dilution  of  the  weight  of  a 
citizen's  vote  just  as  effectively  as  by  wholly  prohibiting  the  free  ex- 
ercise of  the  franchise.^^ 

In  Baker  v.  Carr,  369  U.  S.  186,  we  held  that  a  claim  asserted  under 
the  Equal  Protection  Clause  challenging  the  constitutionality  of  a 
State's  apportionment  of  seats  in  its  legislature,  on  the  ground  that  the 
right  to  vote  of  certain  citizens  was  effectively  impaired  since  debased 
and  diluted  in  effect,  presented  a  justiciable  controversy  subject  to 
adjudication  by  federal  courts.  The  spate  of  similar  cases  filed  and  de- 
cided by  lower  courts  since  our  decision  in  Baker  amply  shows  that  the 
problem  of  state  legislative  malapportionment  is  one  that  is  perceived 
to  exist  in  a  large  number  of  the  States."**^  In  Baker,  a  suit  involving 
an  attack  on  the  apportionment  of  seats  in  the  Tennessee  Legislature, 
we  remanded  to  the  District  Court,  which  had  dismissed  the  action,  for 
consideration  on  the  merits.  "We  intimated  no  view  as  to  the  proper 
constitutional  standards  for  evaluating  the  validity  of  a  state  legislative 
apportionment  scheme.  Nor  did  we  give  any  consideration  to  the  ques-, 
tion  of  appropriate  remedies.  Rather,  we  simply  stated : 

"Beyond  noting  that  we  have  no  cause  at  this  stage  to  doubt  the 
District  Court  will  be  able  to  fashion  relief  if  violations  of  consti- 
tutional rights  are  found,  it  is  improper  now  to  consider  what 
remedy  would  be  most  appropriate  if  appellants  prevail  at  trial. ' '  ^^ 

28  The  Fifteenth,  Seventeenth,  Nineteenth,  Twenty-third  and  Twenty-fourth  Amend- 
ments to  the  Federal  Constitution  all  involve  expansions  of  the  right  of  suffrage. 
Also  relevant,  in  this  regard,  is  the  civil  rights  legislation  enacted  by  Congress 
in  1957  and  1960. 

29 As  stated  by  Mr.  Justice  Douglas  in  South  v.  Peters,  339  U.S.  276,  279: 

"There  is  more  to  tlie  right  to  vote  than  the  riglit  to  mark  a  piece  of  paper  and 
drop  it  in  a  box  or  the  right  to  pull  a  lever  in  a  voting  booth.  The  right  to  vote 
includes  the  right  to  have  the  ballot  counted.  ...  It  also  includes  the  right  to 
have  the  vote  counted  at  full  value  v.ithout  dilution  or  discount.  .  .  .  That  fed- 
erally protected  right  suffers  substantial  dilution  .  .  .  [where  a]  favored  group 
has  full  voting  strength  .  .  .  [and]  the  groups  not  in  favor  have  their  votes 
discounted."   (Douglas,  J.,  di-ssentin?:-. ) 

■»  Litigation  challenging  the  constitutionality  of  state  legislative  apportionment 
schemes  had  been  instituted  in  at  least  3  4  States  prior  to  end  of  1962 — within 
nine  months  of  our  deci.sion  in  Baker  v.  Carr.  See  McKay,  Political  Thickets  and 
Crazy  Quilts:  Reapportionment  and  Equal  Protection,  61  Mich.  L.  Rev.  645, 
70G-710  (1963),  which  contains  an  appendix  summarizing  reapportionment  litiga- 
tion through  the  end  of  1962.  See  also  D?vid  and  Eisenberg,  Devaluation  of  the 
Urban  and  Suburban  Vote  (1961)  ;  Goldberg,  The  Statistics  of  Malapportion- 
ment, 72  Yale  L.  J.  90   (1962). 

»'  369  U.  S.,  at  198. 
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We  indicated  in  Balder,  however,  that  the  Equal  Protection  Clause 
provides  discoverable  and  manageable  standards  for  use  by  lower 
courts  in  determining-  the  constitutionality  of  a  state  legislative  appor- 
tionment scheme,  and  we  stated: 

"Nor  need  the  appellants,  in  order  to  succeed  in  this  action,  ask 
the  Court  to  enter  upon  policy  determinations  for  which  judicially 
manageable  standards  are  lacking.  Judicial  standards  under  the 
Equal  Protection  Clause  are  well  developed  and  familiar,  and 
it  has  been  open  to  courts  since  the  enactment  of  the  Fourteenth 
Amendment  to  determine,  if  on  the  particular  facts  they  must, 
that  a  discrimination  reflects  no  policy,  but  simply  arbitrary  and 
capricious  action. ' '  ^^ 

Subsequent  to  Baker,  w'e  remanded  several  cases  to  the  courts  below 
for  reconsideration  in  light  of  that  decision. ^^ 

In  Gray  v.  Sanders,  372  U.  S.  368,  we  held  that  the  Georgia  county 
unit  system,  applicable  in  statewide  primary  elections,  was  unconsti- 
tutional since  it  resulted  in  a  dilution  of  the  weight  of  the  votes  of 
certain  Georgia  voters  merely  because  of  where  they  resided.  After 
indicating  that  the  Fifteenth  and  Nineteenth  Amendments  prohibit  a 
State  from  overweighting  or  diluting  votes  on  the  basis  of  race  or 
sex,  we  stated : 

"How  then  can  one  person  be  given  twice  or  ten  times  the  voting 
power  of  another  person  in  a  statewide  election  merely  because  he 
lives  in  a  rural  area  or  because  he  lives  in  the  smallest  rural 
count}'?  Once  the  geographical  unit  for  which  a  representative  is 
to  be  chosen  is  designated,  all  who  participate  in  the  election  are 
to  have  an  equal  vote — whatever  their  race,  whatever  their  sex, 
whatever  their  occupation,  whatever  their  income,  and  wherever 
their  home  may  be  in  that  geographical  unit.  This  is  required  by 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  The 
concept  of  'we  the  people'  under  the  Constitution  visualizes  no 
preferred  class  of  voters  but  equality  among  those  who  meet  the 
basic  qualifications.  The  idea  that  every  voter  is  equal  to  every 
other  voter  in  his  State,  when  he  casts  his  ballot  in  favor  of  one 
of  several  competing  candidates,  underlies  many  of  our  deci- 
sions. ' '  ^* 

Continuing,  we  stated  that  "there  is  no  indication  in  the  Constitution 
that  homesite  or  occupation  afif:ords  a  permissible  basis  for  distinguish- 
ing between  qualified  voters  within  the  State."  And,  finally,  we  con- 
cluded: "The  conception  of  political  equality  from  the  Declaration 
of  Independence,  to  Lincoln's  Gettysburg  Address,  to  the  Fifteenth, 
Seventeenth  and  Nineteenth  Amendments  can  mean  only  one  thing — 
one  person,  one  vote. ' '  ^^ 

We  stated  in  Gray,  however,  that  that  case, 

"unlike  Baker  v.  Carr,  .  .  .  does  not  involve  a  question  of  the 
degree  to  which  the  Equal  Protection  Clause  of  the  Fourteenth 


82  jd     j^t  226 

^Sc'holle  V.' Hare.   369  U.S.   429    (Michigan);   WMCA,  Inc.,  v.   Simon,  370  U.S.   190 

(New  York). 
»*372  U.  S.,  at  379-380. 
85/d.,  at381. 
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Amendment  limits  the  authority  of  a  State  legislature  in  design- 
ing the  geographical  districts  from  which  representatives  are 
chosen  either  for  the  State  Legislature  or  for  the  Federal  House  of 
Representatives.  .  .  .  Nor  does  it  present  the  question,  inherent 
in  the  bicameral  form  of  our  Federal  Government,  whether  a  State 
may  have  one  house  chosen  without  regard  to  population. ' '  ^^ 

Of  course,  in  these  cases  we  are  faced  with  the  problem  not  presented 
in  Gray — that  of  determining  the  basic  standards  and  stating  the  ap- 
plicable guidelines  for  implementing  our  decision  in  Baker  v.  Carr. 

In  Wesherry  v.  Sanders,  376  U.  S.  1,  decided  earlier  this  Term,  we 
held  that  attacks  on  the  constitutionality  of  congressional  districting 
plans  enacted  by  state  legislatures  do  not  present  nonjusticiable  ques- 
tions and  should  not  be  dismissed  generally  for  "want  of  equity."  We 
determined  that  the  constitutional  test  for  the  validity  of  congressional 
districting  schemes  was  one  of  subsantial  equality  of  population  among 
the  various  districts  established  by  a  state  legislature  for  the  election 
of  members  of  the  Federal  House  of  Representatives. 

In  that  case  we  decided  that  an  apportionment  of  congressional  seats 
which  "  contracts,  the  value  of  some  votes  and  expands  that  of  others" 
is  unconstitutional  since  ''the  Federal  Constitution  intends  that  when 
qualified  voters  elect  members  of  Congress  each  vote  be  given  as  much 
weight  as  any  other  vote  .  .  .  ."  We  concluded  that  the  constitutional 
prescription  for  election  of  members  of  the  House  of  Representatives 
"by  the  People,"  construed  in  its  historical  context,  "means  that  as 
nearly  as  is  practicable  one  man's  vote  in  a  congressional  election  is 
to  be  worth  as  much  as  another 's. ' '  We  further  stated : 

"It  would  defeat  the  principle  solemnly  embodied  in  the  Great 
Compromise — equal  representation  in  the  House  for  equal  numbers 
of  people^ — for  us  to  hold  that,  within  the  States,  legislatures  may 
draw  the  lines  of  congressional  districts  in  such  a  way  as  to  give 
some  voters  a  greater  voice  in  choosing  a  Congressman  than' 
others.  "^"^ 

We  found  further,  in  Wesherry,  that  "our  Constitution's  plain  objec- 
tive" was  that  "of  making  equal  representation  for  equal  numbers  of 
people  the  fundamental  goal  .  .  .  ."  We  concluded  by  stating: 

"No  right  is  more  precious  in  a  free  country  than  that  of  having 
a  voice  in  the  election  of  those  who  make  the  laws  under  which, 
as  good  citizens,  we  must  live.  Other  rights,  even  the  most  basic, 
are  illusory  if  the  right  to  vote  is  undermined.  Our  Constitution 
leaves  no  room  for  classification  of  people  in  a  way  that  unneces- 
sarily abridges  this  right.  "^^ 

Gray  and  Wesherry  are  of  course  not  dispositive  of  or  directly  con- 
trolling on  our  decision  in  these  cases  involving  state  legislative  appor- 
tionment controversies.  Admittedly,  those  decisions,  in  which  we  held 
that,  in  statewide  and  in  congressional  elections,  one  person 's  vote  must 

'^  Id.,  at  376.  Later  in  the  opinion  we  again  stated  : 

"Nor  does  the  question  here  have  anything  to  do  with  the  composition  of  the 
state  or  federal  legislature.  And  we  intimate  no  opinion  on  the  constitutional 
phases  of  that  problem  beyond  what  we  said  in  Baker  v.  Carr  .  .  .  ."  Id.,  at  378. 

3T376  U.  S..  at  14. 

»8/d.,  at  17-18. 
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be  counted  equally  with  those  of  all  other  voters  in  a  State,  were  based 
on  different  constitutional  considerations  and  were  addressed  to  rather 
distinct  problems.  But  neither  are  they  wholly  inapposite.  Gray,  though 
not  determinative  here  since  involving  the  weighting  of  votes  in  state- 
wide elections,  established  the  basic  principle  of  equality  among  voters 
within  a  State,  and  held  that  voters  cannot  be  classified,  constitution- 
ally, on  the  basis  of  where  they  live,  at  least  with  respect  to  voting  in 
statewide  elections.  And  our  decision  in  Wesherry  was  of  course 
grounded  on  that  language  of  the  Constitution  which  prescribes  that 
members  of  the  Federal  House  of  Eepresentatives  are  to  be  chosen  "by 
the  People,"  while  attacks  on  state  legislative  apportionment  schemes, 
such  as  that  involved  in  the  instant  cases,  are  principally  based  on  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment.  Nevertheless, 
Wesherry  clearly  established  that  the  fundamental  principle  of  rep- 
sentative  government  in  this  country  is  one  of  equal  representation  for 
equal  numbers  of  people,  without  regard  to  race,  sex,  economic  status, 
or  place  of  residence  within  a  State.  Our  problem,  then,  is  to  ascertain, 
in  the  instant  cases,  whether  there  are  any  constitutionally  cognizable 
principles  which  would  justify  departures  from  the  basic  standard  of 
equality  among  voters  in  the  apportionment  of  seats  in  state  legis- 
latures. 

III. 

A  predominant  consideration  in  determining  whether  a  State's  legis- 
lative apportionment  scheme  constitutes  an  invidious  discrimination 
violative  of  rights  asserted  under  the  Equal  Protection  Clause  is  that 
the  rights  allegedly  impaired  are  individual  and  personal  in  nature. 
As  stated  by  the  Court  in  United  States  v.  Bathgate^  246  U.  S.  220,  227, 
"the  right  to  vote  is  personal  .  .  .  ."  ^^  While  the  result  of  a  court  deci- 
sion in  a  state  legislative  apportionment  controversy  maj'  be  to  require 
the  restructuring  of  the  geographical  distribution  of  seats  in  a  state  leg- 
islature, the  judicial  focus  must  be  concentrated  upon  ascertaining 
whether  there  has  been  any  discrimination  against  certain  of  the  State 's 
citizens  which  constitutes  an  impermissible  impairment  of  their  consti- 
tutionally protected  right  to  vote.  Like  Skinner  v.  Oklahoma,  316  U.  S. 
535,  such  a  case  "touches  a  sensitive  and  important  area  of  human 
rights, ' '  and  ' '  involves  one  of  the  basic  civil  rights  of  man, ' '  presenting 
questions  of  alleged  "invidious  discriminations  .  .  .  against  groups  or 
types  of  individuals  in  violation  of  the  constitutional  guaranty  of  just 
and  equal  laws."  316  U.  S.,  at  536,  541.  Undoubtedly,  the  right  of  suf- 
frage is  a  fundamental  matter  in  a  free  and  democratic  society.  Espe- 
cially since  the  right  to  exercise  the  franchise  in  a  free  and  unimpaired 
manner  is  preservative  of  other  basic  civil  and  political  rights,  any  al- 
leged infringement  of  the  right  of  citizens  to  vote  must  be  carefully  and 
meticulously  scrutinized.  Almost  a  century  ago,  in  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  the  Court  referred  to  "the  political  franchise  of  voting" 
as  "a  fundamental  political  right,  because  preservative  of  all  rights." 
118  U.  S.,  at  370. 

Legislators  represent  people,  not  trees  or  acres.  Legislators  are  elected 
by  voters,  not  farms  or  cities  or  economic  interests.  As  long  are  ours 

S8  As  stated  by  Mr.  Justice  Douglas,  the  rights  sought  to  be  vindicated  in  a  suit 
challenging  an  apportionment  scheme  are  "personal  and  individual,"  South  v. 
Peters.  .3  39  U.  S.,  at  280,  and  are  "important  political  rights  of  the  people," 
MacDougall  v.  Green,  335  U.  S.  281,  288.    (Douglas,  J.,  dissenting.) 
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is  a  representative  form  of  government,  and  onr  legislatures  are  those 
instruments  of  government  elected  directly  by  and  directly  representa- 
tive of  the  people,  the  right  to  elect  legislators  in  a  free  and  unimpaired 
fashion  is  a  bedrock  of  our  political  system.  It  could  hardly  be 
gainsaid  that  a  constitutional  claim  had  been  asserted  by  an  alle- 
gation that  certain  otherwise  qualified  voters  had  been  entirely  pro- 
hibited from  voting  for  members  of  their  state  legislature.  And,  if 
a  State  should  provide  that  the  votes  of  citizens  in  one  part  of  the  State 
should  be  given  two  times,  or  five  times,  of  10  times  the  weight  of  votes 
of  citizens  in  another  part  of  the  State,  it  could  hardly  be  contended 
that  the  right  to  vote  of  those  residing  in  the  disfavored  areas  had  not 
been  effect! veh^  diluted.  It  would  appear  extraordinary  to  suggest  that 
a  state  could  be  constitutionally  permitted  to  enact  a  law  providing 
that  certain  of  the  state's  voters  could  vote  tw^o,  five,  or  10  times  for 
their  legislative  representatives,  while  voters  living  elsew^here  could 
vote  only  once.  And  it  is  inconceivable  that  a  state  law  to  the  effect 
that,  in  counting  votes  for  legislators,  the  votes  of  citizens  in  one  part 
of  the  State  would  be  multiplied  by  two,  five,  or  10,  while  the  votes 
of  persons  in  another  area  would  be  counted  only  at  face  value,  could 
be  constitutionally  sustainable.  Of  course,  the  effect  of  state  legislative 
districting  schemes  which  give  the  same  number  of  representatives  to 
unequal  numbers  of  constituents  is  identical.^^  Overweighting  and  over- 
evaluation  of  the  votes  of  those  living  here  has  the  certain  effect  of 
dilution  and  undervaluation  of  the  votes  of  those  living  there.  The 
resulting  discrimination  against  those  individual  voters  living  in  dis- 
favored areas  is  easily  demonstrable  mathematically.  Their  right  to 
vote  is  simply  not  the  same  right  to  vote  as  that  of  those  living  in  a 
favored  part  of  the  State.  Two,  five,  or  10  of  them  must  vote  before 
the  effect  of  their  voting  is  equivalent  to  that  of  their  favored  neighbor. 
Weighting  the  votes  of  citizens  differently,  by  any  method  or  means, 
merely  because  of  where  they  happen  to  reside,  hardly  seems  justifi- 
able. One  must  be  ever  aw-are  that  the  Constitution  forbids  "sophisti- 
cated as  well  as  simple-minded  modes  of  discrimination."  Lane  v.  Wil-' 
son,  307  U.  S.  268,  275.  Gomillion  v.  Lightfoot,  364  U.  S.  339,  342.  As 
we  stated  in  Wesderry  v.  Sanders,  supra: 

"We  do  not  believe  that  the  Framers  of  the  Constitution  intended 
to  permit  the  same  vote-diluting  discrimination  to  be  accomplished 
through  the  device  of  districts  containing  widely  varied  numbers 
of  inhabitants.  To  say  that  a  vote  is  worth  more  in  one  district 
than  in  another  would  .  .  .  run  counter  to  our  fundamental  ideas 
of  democratic  government  .  .  .  . "  ^^ 

««As  stated  by  Mr.  Justice  Black  in  Colegrove  v.  Green,  328  U.  S.  549,  569-571: 
"No  one  would  deny  that  the  equal  protection  clause  would  .  .  .  prohibit  a  law 
that  would  expres.sly  give  certain  citizens  a  half-vote  and  others  a  full  vote  .... 
[T]he  constitutionally  guaranteed  right  to  vote  and  the  right  to  have  one's  vote 
counted  clearly  imply  the  policy  that  state  election  systems,  no  matter  what  their 
form,  should  be  designed  to  give  approximately  equal  w'eight  to  each  vote 
ca.st  ....  [A]  state  legislature  cannot  deny  eligible  voters  the  right  to  vote  for 
Congressmen  and  the  right  to  have  their  vote  counted.  It  can  no  more  destroy 
the  effectiveness  of  their  vote  in  part  and  no  more  accomplish  this  in  the  name  of 
'apportionment'  than   under  any  other  name."    (Black,   J.,   dissenting.) 

"  376  U.S.,  at  8.  See  also  id.,  at  17,  quoting  from  James  Vi'^ilson,  a  delegate  to  the 
Constitutional  Convention  and  later  an  Associate  Justice  of  this  Court,  who 
stated  : 

"[A]  11  elections  ought  to  be  equal.  Elections  are  equal,  when  a  given  number  of 
citizens,  in  one  part  of  the  state,  choose  as  many  representatives,  as  are  chosen 
by  the  same  number  of  citizens,  in  any  other  part  of  the  state.  In  this  manner, 
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State  legislatures  are,  historically,  the  fountainhead  of  representative 
government  in  this  country.  A  number  of  them  have  their  roots  in 
colonial  times,  and  substantially  antedate  the  creation  of  our  Nation 
and  our  Federal  Government.  In  fact,  the  first  formal  stirrings  of 
American  political  independence  are  to  be  found,  in  large  part,  in  the 
views  and  actions  of  several  of  the  colonial  legislative  bodies.  With  the 
birth  of  our  National  Government,  and  the  adoption  and  ratification 
of  the  Federal  Constitution,  state  legislatures  retained  a  most  impor- 
tant place  in  our  Nation's  governmental  structure.  But  representative 
government  is  in  essence  self-government  through  the  medium  of  elected 
representatives  of  the  people,  and  each  and  every  citizen  has  an  in- 
alienable right  to  full  and  effective  participation  in  the  political  proc- 
esses of  his  State's  legislative  bodies.  Most  citizens  can  achieve  this 
participation  only  as  qualified  voters  through  the  election  of  legislators 
to  represent  them.  Full  and  effective  participation  by  all  citizens  in 
state  government  requires,  therefore,  that  each  citizen  has  an  equally 
effective  voice  in  the  election  of  members  of  his  state  legislature.  Modern 
and  viable  state  government  needs,  and  the  Constitution  demands, 
no  less. 

Logically,  in  a  society  ostensibly  grounded  on  representative  govern- 
ment, it  would  seem  reasonable  that  a  majority  of  the  people  of  a  State 
could  elect  a  majority  of  that  State's  legislators.  To  conclude  diff'er- 
eutly,  and  to  sanction  minority  control  of  state  legislative  bodies,  would 
appear  to  deny  majority  rights  in  a  w^ay  that  far  surpasses  any  possible 
denial  of  minorit}^  rights  that  might  otherwise  be  thought  to  result. 
Since  legislatures  are  responsible  for  enacting  laws  by  which  all  citizens 
are  to  be  governed,  they  should  be  bodies  which  are  collectively  respon- 
sive to  the  popular  will.  And  the  concept  of  equal  protection  has  been 
traditionally  viewed  as  requiring  the  uniform  treatment  of  persons 
standing  in  the  same  relation  to  the  governmental  action  questioned  or 
challenged.  With  respect  to  the  allocation  of  legislative  representation, 
all  voters,  as  citizens  of  a  State,  stand  in  the  same  relation  regardless 
of  where  they  live.  Any  suggested  criteria  for  the  differentiation  of 
citizens  are  insufficient  to  justify  any  discrimination,  as  to  the  weight 
of  their  votes,  unless  relevant  to  the  permissible  purposes  of  legislative 
apportionment.  Since  the  achieving  of  fair  and  effective  representation 
for  all  citizens  is  concededly  the  basic  aim  of  legislative  apportionment, 
we  conclude  that  the  Equal  Protection  Clause  guarantees  the  oppor- 
tunity for  equal  participation  by  all  voters  in  the  election  of  state 
legislators.  Diluting  the  weight  of  votes  because  of  place  of  residence 
impairs  basic  constitutional  rights  under  the  Fourteenth  Amendment 

the  proportion  of  the  representatives  and  of  the  constituents  will  remain  invar- 
iably the  same."   2   The  Works  of  James   Wilson    (Andrews  ed.   1S96)    15. 

And,  as  stated  by  Mr.  Justice  Douglas  in  MacDoucjall  v.  Green,  355  U.  S.,  at 
28S,  290: 

"[A]  regulation  .  .  .  [which]  discriminates  against  the  residents  of  the  populous 
counties  of  the  state  in  favor  of  rural  section  .  .  .  lacks  the  equality  to  which 
the  exercise  of  political  rights  is  entitled  under  the  Fourteenth  Amendment. 

"Free  and  honest  elections  are  the  very  foundation  of  our  republican  form  of 
governn.ent  ....  Discrimination  against  any  group  or  class  of  citizens  in  the 
exercise  of  these  constitutionally  protected  rights  of  citizenship  deprives  the 
electoral  process  of  integrity  .... 

"None  would  deny  that  a  state  law  giving  some  citizens  twice  the  vote  of  other 
citizens  in  either  the  primary  or  general  election  would  lack  that  equality  which 
the  Fourteenth  Amendment  guarantees  ....  The  theme  of  the  Constitution  is 
equality  among  citizens  in  the  exercise  of  their  political  rights.  The  notion  that 
one  group  can  be  granted  greater  voting  strength  than  another  is  hostile  to  our 
standards  for  popular  representative  government."    (Douglas,  J.,  dissenting). 
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just  as  much  as  invidious  discriminations  based  upon  factors  such  as 
race.  Brown  v.  Board  of  Education,  347  U.  S.  483,  or  economic  status. 
Griffin  v.  Illinois,  351  U.  S.  12,  Douglas  v.  California,  372  U.  S.  353. 
Our  constitutional  system  amply  provides  for  the  protection  of  minori- 
ties by  means  other  than  giving  them  majority  control  of  state  legis- 
latures. And  the  democratic  ideals  of  equality  and  majority  rule,  which 
have  served  this  Nation  so  well  in  the  past,  are  hardly  of  any  less  sig- 
nificance for  the  present  and  the  future. 

We  are  told  that  the  matter  of  apportioning  representation  in  a 
state  legislature  is  a  complex  and  many-faceted  one.  We  are  advised 
that  States  can  rationally  consider  factors  other  than  population  in 
apportioning  legislative  representation.  We  are  admonished  not  to 
restrict  the  power  of  the  States  to  impose  differing  views  as  to  political 
philosophy  on  their  citizens.  We  are  cautioned  about  the  dangers  of  en- 
tering into  political  thickets  and  mathematical  quagmires.  Our  answer 
is  this:  a  denial  of  constitutionally  protected  rights  demands  judicial 
protection;  our  oath  and  our  office  require  no  less  of  us.  As  stated  in 
Gomillion  v.  Light  foot,  supra: 

"When  a  State  exercises  power  wholly  within  the  domain  of 
state  interest,  it  is  insulated  from  federal  judicial  review.  But  such 
insulation  is  not  carried  over  when  state  power  is  used  as  an  instru- 
ment for  circumventing  a  federally  protected  right. ' '  '^- 

To  the  extent  that  a  citizen's  right  to  vote  is  debased,  he  is  that  much 
less  a  citizen.  The  fact  that  an  individual  lives  here  or  there  is  not  a 
legitimate  reason  for  overweighting  or  diluting  the  efficacy  of  his  vote. 
The  complexions  of  societies  and  civilizations  change,  often  with  amaz- 
ing rapidity.  A  nation  once  jDrimarily  rural  in  character  becomes  pre- 
dominantly urban.^^  Representation  schemes  once  fair  and  equitable 
become  archaic  and  outdated.  But  the  basic  principle  of  representative 
government  remains,  and  must  remain,  unchanged — the  weight  of  a 
citizen's  vote  cannot  be  made  to  depend  on  where  he  lives.  Population 
is,  of  necessity,  the  starting  point  for  consideration  and  the  controlling  . 
criterion  for  judgment  in  legislative  apportionment  controversies.*^ 
A  citizen,  a  qualified  voter,  is  no  more  nor  no  less  so  because  he  lives 
in  the  city  or  on  the  farm.  This  is  the  clear  and  strong  command  of  our 
Constitution's  Equal  Protection  Clause.  This  is  an  essential  part  of 

*2  364  U.  S.,  at  347. 

"Although  legislative  apportionment  controversies  are  generally  viewed  as  involving 
urban-rural  conflicts,  much  evidence  indicates  tliat  presently  it  is  the  fast-growing 
suburban  areas  wliich  are  probably  tlie  most  seriously  underrepresented  in  many 
of  our  state  legislatures.  And,  wliile  currently  the  thrust  of  state  legislative  mal- 
apportionment results,  in  most  States,  in  underrepresentation  of  urban  and  sub- 
urban areas,  in  earlier  times  cities  were  in  fact  overrepresented  in  a  number  of 
States.  In  the  early  19th  century,  certain  of  the  seaboard  cities  in  some  of  the 
Eastern  and  Southern  States  possessed  and  struggled  to  retain  legislative  repre- 
sentation disproportionate  to  population,  and  bitterly  opposed  according  addi- 
tional representation  to  the  growing  inland  areas.  Conceivably,  in  some  future 
time,  urban  areas  might  again  be  in  a  situation  of  attempting  to  acquire  or 
retain  legislative  representation  in  excess  of  that  to  which,  on  a  population  basis, 
they  are  entitled.  Malapportionment  can,  and  has  historically,  run  in  various  di- 
rections. However  and  whenever  it  does,  it  is  constitutionally  impermissible  under 
the   I'J'Mial  i-'rotection  (Jlau.se. 

**  The  British  experience  in  eradicating  "rotten  boroughs"  is  interesting  and  enlighten- 
ing. Parliamentary  representation  is  now  based  on  districts  of  substantially 
equal  population,  and  periodic  reapportionment  is  accomplished  through  inde- 
pendent Boundary  Commissions.  For  a  discussion  of  the  experience  and  difficulties 
in  Great  Britain  in  achieving  fair  legislative  representation,  see  Edwards,  Theo- 
retical and  Comparative  Aspects  of  Reapportionment  and  Redistricting :  With 
Reference  to  Baker  v.  Carr,  15  Vand.  L.  Rev.  1265,  1275  (1962).  See  also  the  dis- 
cu.ssion  in  Baker  v.  C'a7-r.  369  U.  S.,  at  302-307.    (Frankfurter,  J.,  dissenting.) 
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the  concept  of  a  government  of  laws  and  not  men.  This  is  at  the  heart 
of  Lincoln's  vision  of  "government  of  the  people,  by  the  people,  [and] 
for  the  people."  The  Equal  Protection  Clause  demands  no  less  than 
substantially  equal  state  legislative  representation  for  all  citizens,  of 
all  places  as  well  as  of  all  races. 

IV. 

We  hold  that,  as  a  basic  constitutional  standard,  the  Equal  Protec- 
tion Clause  requires  that  the  seats  in  both  houses  of  a  bicameral  state 
legislature  must  be  apportioned  on  a  population  basis.  Simply  stated, 
an  individual's  right  to  vote  for  state  legislators  is  unconstitutionally 
impaired  when  its  weight  is  in  a  substantial  fashion  diluted  when 
compared  with  votes  of  citizens  living  in  other  parts  of  the   State. 
Since,  under  neither  the  existing  apportionment  provisions  nor  under 
either  of  the  proposed  plans  was  either  of  the  houses  of  the  Alabama 
Legislature  apportioned  on  a  population  basis,  the  District  Court  cor- 
rectly held  that  all  three  of  these  schemes  were  constitutionally  invalid. 
Furthermore,  the  existing  apportionment,  and  also  to  a  lesser  extent 
the   apportionment   under   the   Crawford-Webb   Act.    presented  little 
more  than  crazy  quilts,  completely  lacking  in  rationality,  and  could  be 
found  invalid  on  that  basis  alone.^^  Although  the  District  Court  pre- 
sumably found  the  apportionment  of  the  Alabama  House  of  Represen- 
tatives under  the  67-Senator  Amendment  to  be  acceptable,  we  conclude 
that  the  deviations  from  a  strict  population  basis  are  too  egregious  to 
permit  us  to  find  that  that  body,  under  this  proposed  plan,  was  appor- 
tioned sufficiently  on  a  population  basis  so  as  to  permit  the  arrange- 
ment to  be   constitutionally  sustained.   Although  about  43%    of  the 
State's  total  population  would  be  required  to  comprise  districts  which 
could  elect  a  majority  in  that  body,  only  39  of  the  106  House  seats 
were  actually  to  be  distributed  on  a  population  basis,  as  each  of  Ala- 
bama's 67  counties  was  given  at  least  one  representative,  and  popula- 
tion-variance   ratios    of    close    to    5-to-l    would   have    existed.    While 
mathematical  nicety  is  not  a  constitutional  requisite,  one  could  hardly 
conclude  that  the  Alabama  House,  under  the  proposed  constitutional 
amendment,  had  been  apportioned  sufficiently  on  a  population  basis 
to  be   sustainable  under   the   requirements   of  the   Equal   Protection 
Clause.  And  none  of  the  other  apportionments  of  seats  in  either  of  the 
bodies  of  the  Alabama  Legislature,  under  the  three  plans  considered 
by  the  District  Court,  came  nearly  as  close  to  approaching  the  re- 
quired constitutional  standard  as  did  that  of  the  House  of  Represen- 
tatives under  the  67-Senator  Amendment. 

Legislative  apportionment  in  Alabama  is  signally  illustrative  and 
symptomatic  of  the  seriousness  of  this  problem  in  a  number  of  the 
States.  At  the  time  this  litigation  was  commenced,  there  had  been  no 
reapportionment   of   seats   in  the   Alabama   Legislature   for   over   60 

*s  Under  the  existing  scheme,  Marshall  County,  with  a  1960  population  of  48,018, 
Baldwin  County,  with  49,088,  and  Houston  County,  with  50,713,  are  each  given 
only  one  seat  in  the  Alabama  House,  while  Bullock  County,  with  only  13,462, 
Henry  County,  with  15,286,  and  Lowndes  County,  with  15,417,  are  alloted  two  rep- 
resentatives each.  And  in  the  Alabama  Senate,  under  the  existing  apportionment, 
a  district  comprising  Lauderdale  and  Limestone  Counties  had  a  1960  population 
of  98,135,  and  another  composed  of  Lee  and  Russell  Counties  had  96,105.  Con- 
versely, Lowndes  County,  with  only  15,417,  and  Wilcox  County,  with  18,739,  are 
nevertheless  single-county  senatorial  districts  given  one  Senate  seat  each. 
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years.'*'^  Legislative  inaction,  coupled  -with  the  unavailability  of  any 
political  or  judicial  remedy,^'  had  resulted,  with  the  passage  of  years, 
in  the  perpetuated  scheme  becoming  little  more  than  an  irrational 
anachronism.  Consistent  failure  by  the  Alabama  Legislature  to  comply 
with  state  constitutional  requirements  as  to  the  frequency  of  reappor- 
tionment and  the  bases  of  legislative  representation  resulted  in  a 
minority  strangle  hold  on  the  State  Legislature.  Inequality  of  repre- 
sentation in  one  house  added  to  the  inequality  in  the  other.  With  the 
crazy-quilt  existing  apportionment  virtually  conceded  to  be  invalid, 
the  Alabama  Legislature  offered  two  proposed  plans  for  consideration 
by  the  District  Court,  neither  of  which  was  to  be  effective  until  1966 
and  neither  of  which  provided  for  the  apportionment  of  even  one  of 
the  two  houses  on  a  population  basis.  We  find  that  the  court  below 
did  not  err  in  holding  that  neither  of  these  proposed  reapportionment 
schemes,  considered  as  a  whole,  "meets  the  necessary  constitutional 
requirements."  And  we  conclude  that  the  District  Court  acted  properly 
in  considering  these  two  proposed  plans,  although  neither  was  to  be- 
come effective  until  the  1966  election  and  the  proposed  constitutional 
amendment  was  scheduled  to  be  submitted  to  the  State's  voters  in 
November  1962.'*8  Consideration  by  the  court  below  of  the  two  proposed 
plans  was  clearly  necessary  in  determining  whether  the  Alabama  Legis- 
lature had  acted  effectively  to  correct  the  admittedly  existing  mal- 
apportionment, and  in  ascertaining  what  sort  of  judicial  relief,  if  any, 
should  be  afforded. 

V. 

Since  neither  of  the  houses  of  the  Alabama  Legislature,  under  any 
of  the  three  plans  considered  by  the  District  Court,  was  apportioned  on 
a  population  basis,  we  would  be  justified  in  proceeding  no  further. 
However,  one  of  the  proposed  plans,  that  contained  in  the  so-called  67- 
Senator  Amendment,  at  least  superficially  resembles  the  scheme  of 
legislative  representation  followed  in  the  Federal  Congress.  Under  this 
plan,  each  of  Alabama's  67  counties  is  allotted  one  senator, _  and  no. 
counties  are  given  more  than  one  Senate  seat.  Arguably,  this  is  analo- 
gous to  the  allocation  of  two  Senate  seats,  in  the  Federal  Congress,  to 
each  of  the  50  States,  regardless  of  population.  Seats  in  the  Alabama 
House,  under  the  proposed  constitutional  amendment,  are  distributed 
by  giving  each  of  the  67  counties  at  least  one,  with  the  remaining  39 
seats  being  allotted  among  the  more  populous  counties  on  a  population 
basis.  This  scheme,  at  least  at  first  glance,  appears  to  resemble  that  pre- 
scribed for  the  Federal  House  of  Representatives,  where  the  435  seats 
are  distributed  among  the  States  on  a  population  basis,  although  each 
State,  regardless  of  its  population,  is  given  at  least  one  Congressman. 
Thus,  although  there  are  substantial  differences  in  underlying  rationale 

« An  interesting  pve-Baker  discussion  of  the  problem  of  legislative  malapportionment 
in  Alabama  is  provided  in  Comment,  Alabama's  Unrepresentative  Legislature, 
14  Ala.  L.  Rev.   4U3    (l'J',2).  ,  ,        . ,    ,.  o 

«T  See  the  cases  cited  and  discussed  in  notes  5-6,  supra,  where  the  Alabama  Supreme 
Court  refused  even  to  consider  the  granting  of  relief  in  suits  challenging  the 
validity  of  the  apportionment  of  seats  in  the  Alabama  Legislature,  although  it 
stated  that  the  legislature  had  failed  to  comply  with  the  requirements  of  the 
State  Constitution  with  respect  to  legislative  reapportionment.       _  ,         ^ 

« However,  since  the  District  Court  found  the  proposed  constitutional  amendment 
prospectively  invalid,  it  was  never  in  fact  voted  upon  by  the  State  s  electorate. 
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and  result,''^  the  67-Senator  Amendment,  as  proposed  by  the  Alabama 
Legislature,  at  least  arguably  presents  for  consideration  a  scheme 
analogous  to  that  used  for  apportioning  seats  in  Congress. 

Much  has  been  written  since  our  decision  in  Baker  v.  Carr  about  the 
applicability  of  the  so-called  federal  analogy  to  state  legislative  ap- 
portionment arrangements.^"  After  considering  the  matter,  the  court 
below  concluded  that  no  conceivable  analogy  could  be  drawn  between 
the  federal  scheme  and  the  apportionment  of  seats  in  the  Alabama 
Legislature  under  the  proposed  constitutional  amendment.^^  We  agree 
with  the  District  Court,  and  find  the  federal  analogy  inapposite  and 
irrelevant  to  state  legislative  districting  schemes.  Attempted  reliance 
on  the  federal  analogy  appears  often  to  be  little  more  than  an  after-the- 
fact  rationalization  offered  in  defense  of  maladjusted  state  apportion- 
ment arrangements.  The  original  constitutions  of  36  of  our  States  pro- 
vided that  representation  in  both  houses  of  the  state  legislatures  would 
be  based  completely,  or  predominantly,  on  population.^^  ^^^  the 
Founding  Fathers  clearly  had  no  intention  of  establishing  a  pattern  or 
model  for  the  apportionment  of  seats  in  state  legislatures  when  the 
system  of  representation  in  the  Federal  Congress  was  adopted.^^^  Dem- 
onstrative of  this  is  the  fact  that  the  Northwest  Ordinance,  adopted  in 
the  same  year,  1787,  as  the  Federal  Constitution,  provided  for  the  ap- 
portionment of  seats  in  territorial  legislatures  solely  on  the  basis  of 
population.''* 

«  Resemblances  between  the  system  of  representation  in  the  Federal  Congress  and  the 
apportionment  scheme  embodied  in  the  6  7-Senator  Amendment  appear  to  be 
more  superficial  than  actual.  Representation  in  the  Federal  House  of  Representa- 
tives is  apportioned  by  the  Constitution  among  the  States  m  conformity  with 
population.  While  each  State  is  guaranteed  at  least  one  seat  m  the  House  as  a 
feature  of  our  unique  federal  system,  only  four  States  have  less  than  l/4o5  ot 
the  country's  total  population,  under  the  1960  census.  Thus,  only  four  seats  in 
the  Federal  House  are  distributed  on  a  basis  other  than  strict  population.  I"  Ala- 
bama, on  the  other  hand,  40  of  the  67  counties  have  less  than  1/106  of  the  btate  s 
total  population.  Thus,  under  the  proposed  amendment,  over  I  of  the  total  number 
of  seats  in  the  Alabama  House  would  be  distributed  on  a  basis  other  than  strict 
population.  States  with  almost  50%  of  the  Nation's  total  population  are  required 
in  order  to  elect  a  majority  of  the  members  of  the  Federal  House  though  unfair 
districting  within  some  of  the  States  presently  reduces  to  about_42%  tiie  per- 
centage of  the  country's  population  which  reside  in  districts  electing  individuals 
comprising  a  majority  in  the  Federal  House.  Cf._  Wesherry  v  Sanders,  Supra, 
holding  such  congressional  districting  unconstitutional.  Only  about  4,-,  7o  or  tne 
population  of  Alabama  would  live  in  districts  which  could  elect  a  majority  in 
the  Alabama  House,  under  the  proposed  constitutional  amendment.  Thus,  it  couia 
hardly  be  argued  that  the  proposed  apportionment  of  the  Alabama  House  was 
based  on  population  in  a  way  comparable  to  the  apportionment  of  seats  m  tne 
Federal  House  among  the  States.  ,    ,,.        ^,         „       ii„/i   f^/^or.r,i 

50  For  a  thorough  statement  of  the  arguments  against  holding  the  so-caUed  teoerai 
analogy  applicable  to  state  legislative  apportionment  matters  see,  e.g.,  -^^^l' 
Reapportionment  and  the  Federal  Analogy  (National  Municipal  League  pamphlet 
1962)-  McKay,  The  Federal  Analogy  and  State  Apportionment  StandarOsdS 
Notre  Dame  Law,  487  (1963).  See  also  Merrill,  Blazes  for  a  Trail  Through  the 
Thicket  of  Reapportionment,  16  Okla.  L.  Rev.  59,  67-70   (1963). 

B120S  F.  Supp.,  at  438.  See  the  discussion  of  the  District  Courts  holding  as  to  tne 
applicability  of  the  federal  analogy  earlier  in  this  opinion,  ante,  at  _      -. 

52  Report  of  Advisory  Commission  on  Intergovernmental  Relations,  Apportionment  oi 

State  Legislatures  10-11,  35,  69   (1962).  ,.         .  ^^-       „^„,H,=i^ri  fnr 

53  Thomas  Jefferson  repeatedly  denounced  the  inequality  of  representation  proviaeaior 

under  the  1776  Virginia  Constitution  and  frequently  proposed  changing  the  tetate 
Constitution  to  provide  that  both  houses  be  apportioned  on  the  basis  of  population. 
In  1816  he  wrote  that  "a  government  is  republican  in  proportion  as  every  mem- 
ber composing  it  has  his  equal  voice  in  the  direction  of  its  concerns  .  •  •  Py 
representatives  chosen  by  himself  .  .  .  ."  Letter  to  Samuel  Kercheval,  10  writ- 
ings of  Thomas  Jefferson  (Ford  ed.  1899)  38.  And  a  few  years  later,  in  ISlJ-  ]« 
stated:  "Equal  representation  is  so  fundamental  a  principle  in  a  true  repuDiic 
that  no  prejudice  can  justify  Its  violation  because  the  prejudices  theniseives 
cannot  be  justified."  Letter  to  William  King,  Jefferson  Papers,  Library  of  Con- 
gress, Vol.  216,  p.  38616.  -fi^olU,  .  "ThA 
5*  Article  II,  §  14,  of  the  Northwest  Ordinance  of  1787  stated  quite  specihcally  .  ine 
inhabitants  of  the  said  territory  shall  always  be  entitled  to_  the  benefits  .  .  .  oi 
a  proportional  representation  of  the  people  in  the  Legislature. 
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The  system  of  representation  in  the  two  Houses  of  the  Federal  Con- 
gress is  one  ingrained  in  our  Constitution,  as  part  of  the  law  of  the 
land.  It  is  one  conceived  out  of  compromise  and  concession  indispen- 
sable to  the  establishment  of  our  federal  republic. ^^  Arising  from  unique 
historical  circumstances,  it  is  based  on  the  consideration  that  in  estab- 
lishing our  type  of  federalism  a  group  of  formerly  independent  States 
bound  themselves  together  under  one  national  government.  Admittedly, 
the  original  13  States  surrendered  some  of  their  sovereignty  in  agreeing 
to  join  together  ''to  form  a  more  perfect  Union."  But  at  the  heart  of 
our  constitutional  system  remains  the  concept  of  separate  and  distinct 
governmental  entities  which  have  delegated  some,  but  not  all,  of  their 
formerly  held  powers  to  the  single  national  government.  The  fact  that 
almost  three-fourths  of  our  present  States  were  never  in  fact  independ- 
ently sovereign  does  not  detract  from  our  view  that  the  so-called  fed- 
eral analogy  is  inapplicable  as  a  sustaining  precedent  for  state  legis- 
lative apportionments.  The  developing  history  and  gro^\i;h  of  our 
republic  cannot  cloud  the  fact  that,  at  the  time  of  the  inception  of  the 
system  of  representation  in  the  Federal  Congress,  a  compromise  be- 
tween the  larger  and  smaller  States  on  this  matter  averted  a  deadlock 
in  the  constitutional  convention  which  had  threatened  to  abort  the  birth 
of  our  Nation.  In  rejecting  an  asserted  analogy  to  the  federal  electoral 
college  in  Gray  v.  Sanders,  supra,  we  stated : 

"We  think  the  analogies  to  the  electoral  college,  to  districting 
and  redistricting,  and  to  other  phases  of  the  problems  of  repre- 
sentation in  state  or  federal  legislatures  or  conventions  are  inap- 
posite. The  inclusion  of  the  electoral  college  in  the  Constitution,  as 
the  result  of  specific  historical  concerns,  validated  the  collegiate 
principle  despite  its  inherent  numerical  inequality,  but  implied 
nothing  about  the  use  of  an  analogous  system  by  a  State  in  a  state- 
wide election.  No  such  specific  accommodation  of  the  latter  was 
ever  undertaken,  and  therefore  no  validation  of  its  numerical  in- 
equality ensued. "  ^^ 

Political  subdivisions  of  States — counties,  cities,  or  whatever — never 
were  and  never  have  been  considered  as  sovereign  entities.  Rather,  they 
have  been  traditionally^  regarded  as  subordinate  governmental  instru- 
mentalities created  by  the  State  to  assist  in  the  carrying  out  of  state 
governmental  functions.  As  stated  by  the  Court  in  Hunter  v.  City  of 
Pittsburgh,  207  U.  S.  161,  178,  these  governmental  units  are  "created 
as  convenient  agencies  for  exercising  such  of  the  governmental  powers 
of  the  State  as  may  be  entrusted  to  them,"  and  the  "number,  nature 
and  duration  of  the  powers  conferred  upon  [them]  .  .  .  and  the  terri- 
tory over  which  they  shall  be  exercised  rests  in  the  absolute  discretion 
of  the  State."  The  relationship  of  the  States  to  the  Federal  Govern- 
ment could  hardly  be  less  analogous. 

Thus,  we  conclude  that  the  plan  contained  in  the  67-Senator  Amend- 
ment for  apportioning  seats  in  the  Alabama  Legislature  cannot  be  sus- 
tained by  recourse  to  the  so-called  federal  analogy.  Nor  can  any  other 
inequitable  state  legislative  apportionment  scheme  be  justified  on  such 
an  asserted  basis.  This  does  not  necessarily  mean  that  such  a  plan  is 

■'^'  See  the  discussion  in  Wesberry  v.  Sanders,  376  U.  S.,  at  9-14. 
58  372  U.  S..  at  378. 
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irrational  or  involves  something  other  than  a  "republican  form  of  gov- 
ernment." We  conclude  simply  that  such  a  plan  is  impermissible  for 
the  States  under  the  Equal  Protection  Clause,  since  perforce  resulting, 
in  virtually  every  case,  in  submergence  of  the  equal-population  principle 
in  at  least  one  house  of  a  state  leo'islature. 

Since  we  find  the  so-called  federal  analogy  inapposite  to  a  considera- 
tion of  the  constitutional  validity  of  state  legislative  apportionment 
schemes,  we  necessarily  hold  that  the  Equal  Protection  Clause  requires 
both  houses  of  a  state  legislature  to  be  apportioned  on  a  population 
basis.  The  right  of  a  citizen  to  equal  representation  and  to  have  his  vote 
weighted  equally  with  those  of  all  other  citizens  in  the  election  of  mem- 
bers of  one  house  of  a  bicameral  state  legislature  would  amount  to  little 
if  States  could  effectively  submerge  the  equal-population  principle  in 
the  apportionment  of  seats  in  the  other  house.  If  such  a  scheme  were 
permissible,  an  individual  citizen's  ability  to  exercise  an  effective  voice 
in  the  only  instrument  of  state  government  directly  representative  of 
the  people  might  be  almost  as  effectively  thwarted  as  if  neither  house 
were  apportioned  on  a  population  basis.  Deadlock  between  the  two 
bodies  might  result  in  compromise  and  concession  on  some  issues.  But 
in  all  too  many  cases  the  more  probable  result  would  be  frustration 
of  the  majority  will  through  minority  veto  in  the  house  not  apportioned 
on  a  population  basis,  stemming  directly  from  the  failure  to  accord 
adequate  overall  legislative  representation  to  all  of  the  State's  citizens 
on  a  nondiscriminatory  basis.  In  summary,  we  can  perceive  no  con- 
stitutional difference,  with  respect  to  the  geographical  distribution  of 
state  legislative  representation,  between  the  two  houses  of  a  bicameral 
state  legislature. 

We  do  not  believe  that  the  concept  of  bicameralism  is  rendered  an- 
achronistic and  meaningless  when  the  predominant  basis  of  representa- 
tion in  the  two  state  legislative  bodies  is  required  to  be  the  same — 
population.  A  prime  reason  for  bicameralism,  modernly  considered, 
is  to  insure  mature  and  deliberate  consideration  of,  and  to  prevent 
precipitate  action  on,  proposed  legislative  measures.  Simply  because 
the  controlling  criterion  for  apportioning  representation  is  required 
to  be  the  same  in  both  houses  does  not  mean  that  there  will  be  no  dif- 
ferences in  the  composition  and  complexion  of  the  two  bodies.  Different 
constituencies  can  be  represented  in  the  two  houses.  One  body  could  be 
composed  of  single-member  districts  while  the  other  could  have  at  least 
some  multimember  districts.  The  length  of  terms  of  the  legislators  in 
the  separate  bodies  could  differ.  The  numerical  size  of  the  two  bodies 
could  be  made  to  differ,  even  significantly,  and  the  geographical  size 
of  districts  from  which  legislators  are  elected  could  also  be  made  to 
differ.  And  apportionment  in  one  house  could  be  arranged  so  as  to 
balance  off  minor  inequities  in  the  representation  of  certain  areas  in 
the  other  house.  In  summary,  these  and  other  factors  could  be,  and 
are  presently  in  many  States,  utilized  to  engender  differing  complexions 
and  collective  attitudes  in  the  two  bodies  of  a  state  legislature,  although 
both  are  apportioned  substantially  on  a  population  basis. 

VI. 

By  holding  that  as  a  federal  constitutional  requisite  both  houses  of 
a  state  legislature  must  be  apportioned  on  a  population  basis,  we  mean 
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that  the  Equal  Protection  Clause  requires  that  a  State  make  an  honest 
and  good  faith  effort  to  construct  districts,  in  both  houses  of  its  legis- 
lature, as  nearly  of  equal  population  as  is  practicable.  We  realize  that 
it  is  a  practical  impossibility  to  arrange  legislative  districts  so  that 
each  one  has  an  identical  number  of  residents,  or  citizens,  or  voters. 
Mathematical  exactness  or  precision  is  hardly  a  workable  constitutional 
requirement.^"^ 

In  Weslerry  v.  Sanders,  supra,  the  Court  stated  that  congressional 
representation  must  be  based  on  population  as  nearly  as  is  practicable. 
In  implementing  the  basic  constitutional  principle  of  representative 
government  as  enunciated  by  the  Court  in  Wesherry — equality  of  popu- 
lation among  districts — some  distinctions  may  well  be  made  between 
congressional  and  state  legislative  representation.  Since,  almost  invari- 
ably, there  is  a  significantly  larger  number  of  seats  in  state  legislative 
bodies  to  be  distributed  within  a  State  than  congressional  seats,  it  may 
be  feasible  to  use  political  subdivision  lines  to  a  greater  extent  in  estab- 
lishing state  legislative  districts  than  in  congressional  districting  while 
still  affording  adequate  representation  to  all  parts  of  the  State.  To  do 
so  would  be  constitutionally  valid,  so  long  as  the  resulting  apportion- 
ment was  one  based  substantially  on  population  and  the  equal-popula- 
tion principle  was  not  diluted  in  any  significant  way.  Somewhat  more 
flexibility  may  therefore  be  constitutionally  permissible  with  respect 
to  state  legislative  apportionment  than  in  congressional  districting. 
Lower  courts  can  and  assuredly  will  work  out  more  concrete  and 
specific  standards  for  evaluating  state  legislative  apportionment 
schemes  in  the  context  of  actual  litigation.  For  the  present,  we  deem 
it  expedient  not  to  attempt  to  spell  out  any  precise  constitutional  tests. 
"What  is  marginally  permissible  in  one  State  may  be  unsatisfactory  in 
another,  depending  on  the  particular  circumstances  of  the  case.  Devel- 
oping a  body  of  doctrine  on  a  case-by-case  basis  appears  to  us  to  provide 
the  most  satisfactory  means  of  arriving  at  detailed  constitutional  re- 
quirements in  the  area  of  state  legislative  apportionment.  Cf.  Slaugk- 
ter-House  Cases,  16  Wall.  36,  78-79.  Thus,  we  proceed  to  state  here 
only  a  few  rather  general  considerations  which  appear  to  us  to  be 
relevant. 

A  State  may  legitimately  desire  to  maintain  the  integrity  of  various 
political  subdivisions,  insofar  as  possible,  and  provide  for  compact 
districts  of  contiguous  territory  in  designing  a  legislative  apportion- 
ment scheme.  Valid  considerations  may  underlie  such  aims.  Indiscrimi- 
nate districting,  without  any  regard  for  political  subdivision  or  natural 
or  historical  boundary  lines,  may  be  little  more  than  an  open  invitation 
to  partisan  gerrymandering.  Single-member  districts  may  be  the  rule 
in  one  State,  while  another  State  might  desire  to  achieve  some  flexibility 
by  creating  multimember  ^^  or  floterial  districts. ^'^  Whatever  the  means 
of  accomplishment,  the  overriding  objective  must  be  substantial  equal- 
ity of  population  among  the  various  districts,  so  that  the  vote  of  any 

wAs  stated  by  the  Court  in  Bain  Peanut  Co.  v.  Finson,  282  U.S.  499,  501,  "We  must 
remember  tliat  the  machinery  of  government  would  not  work  if  it  were  not  al- 
lowed a  little  play  in  its  joints." 

^But  cf.  the  discussion  of  some  of  the  practical  problems  inherent  in  the  use  of 
multimember  districts  in  Lucas  v.  The  Forty-Fourth  General  Assembly  of  the 
State  of  Colorado,  _.      U.  S.,  at  -_   ,  decided  also  this  date. 

^*  See  the  discussion  of  the  concept  of  floterial  districts  in  Davis  v.  Mann, U.  S. 

, ,  n.  2,  decided  also  this  date. 
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citizen  is  approximately  equal  in  weight  to  that  of  any  other  citizen 
in  the  State. 

History  indicates,  however,  that  many  States  have  deviated,  to  a 
greater  or  lesser  degree,  from  the  equal-population  principle  in  the 
apportionment  of  seats  in  at  least  one  house  of  their  legislatures.^*' 
So  long  as  the  divergences  from  a  strict  population  standard  are  based 
on  legitimate  considerations  incident  to  the  effectuation  of  a  rational 
state  policy,  some  deviations  from  the  equal-population  principle  are 
constitutionally  permissible  with  respect  to  the  apportionment  of  seats 
in  either  or  both  of  the  two  houses  of  a  bicameral  state  legislature. 
But  neither  history  alone,*^^  nor  economic  or  other  sorts  of  group  inter- 
ests, are  permissible  factors  in  attempting  to  justify  disparities  from 
population-based  representation.  Citizens,  not  history  or  economic_  in- 
terests, cast  votes.  Considerations  of  area  alone  provide  an  insuificient 
justification  for  deviations  from  the  equal-population  principle.  Again, 
people,  not  land  or  trees  or  pastures,  vote.  Modern  developments  and 
improvements  in  transportation  and  communications  make  rather  hol- 
low, in  the  mid-1960 's,  most  claims  that  deviations  from  population- 
based  representation  can  validly  be  based  solely  on  geographical  con- 
siderations. Arguments  for  allowing  such  deviations  in  order  to  insure 
effective  representation  for  sparsely  settled  areas  and  to  prevent  legis- 
lative districts  from  becoming  so  large  that  the  availability  of  access 
of  citizens  to  their  representatives  is  impaired  are  today,  for  the  most 
part,  unconvincing. 

A  consideration  that  appears  to  be  of  more  substance  in  justifying 
some  deviations  from  population-based  representation  in  state  legisla- 
tures is  that  of  insuring  some  voice  to  political  subdivisions,  as  political 
subdivisions.  Several  factors  make  more  than  insubstantial  claims  that 
a  State  can  rationally  consider  according  political  subdivisions  some 
independent  representation  in  at  least  one  body  of  the  state  legislature, 
as  long  as  the  basic  standard  of  equality  of  population  among  districts 
is  maintained.  Local  governmental  entities  are  frequently  charged  with 
various  responsibilities  incident  to  the  operation  of  state  government. 
In  many  States  much  of  the  legislature's  activity  involves  the  enact- 
ment of  so-called  local  legislation,  directed  only  to  the  concerns  of 
particular  political  subdivisions.  And  a  State  may  legitimately  desire 
to  construct  districts  along  political  subdivision  lines  to  deter  the 
possibilities  of  gerrymandering.  However,  permitting  deviations  from 
population-based  representation  does  not  mean  that  each  local  govern- 
mental unit  or  political  subdivision  can  be  given  separate  represen- 
tation, regardless  of  population.  Carried  too  far,  a  scheme  of  giving 
at  least  one  seat  in  one  house  to  each  political  subdivision  (for  example, 
to  each  county)  could  easily  result,  in  many  States,  in  a  total  subver- 

«>For  a  discussion  of  the  forrral  apportionment  formulae  prescribed  for  the  alloca- 
tion of  seats  in  state  legislatures,  see  Dixon,  Apportionment  Standards  and  Ju- 
dicial Power,  38  Notre  Dame  Law.  367,  398-400  (1963).  See  also  The  CouncU  of 
State  Governments,  The  Book  of  the  States  1962-1963,  5S-62    (1962). 

"■In  rejecting  a  suggestion  that  the  representation  of  the  newer  Western  States  in 
Congress  should  be  limited  so  that  it  would  never  exceed  that  of  the  original 
States,  the  Constitutional  Convention  plainly  indicated  its  view  that  history  alone 
provided  an  unsatisfactory  basis  for  differentiations  relating  to  legislative  rep- 
resentation. See  Wesberry  v.  Sanders,  376  U.  S.,  at  14.  Instead,  the  Northwest 
Ordinance  of  1787,  in  explicitly  providing  for  population-based  representation  of 
those  living  in  the  Northwest  Territory  in  their  territorial  legislatures,  clearly 
implied  that,  as  earlv  as  the  year  of  the  birth  of  our  federal  system,  the  proper 
basis  of  legislative  representation  was  regarded  as  being  population. 
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sion  of  the  equal-population  principle  in  that  legislative  body.^^  r^-^h 
would  be  especially  true  in  a  State  where  the  number  of  counties  is 
large  and  many  of  them  are  sparsely  populated,  and  the  number  of 
seats  in  the  legislative  body  being  apportioned  does  not  significantly 
exceed  the  number  of  counties.^^  g^^j^  ^^  result,  we  conclude,  would  be 
constitutionally  impermissible.  And  careful  judicial  scrutiny  must  of 
course  be  given,  in  evaluating  state  apportionment  schemes,  to  the 
character  as  well  as  the  degree  of  deviations  from  a  strict  population 
basis.  But  if,  even  as  a  result  of  a  clearly  rational  state  policy  of 
according  some  legislative  representation  to  political  subdivisions, 
population  is  submerged  as  the  controlling  consideration  in  the  appor- 
tionment of  seats^  in  the  particular  legislative  body,  then  the  right  of  all 
of  the  State 's  citizens  to  cast  an  effective  and  adequately  weighted  vote 
would  be  unconstitutionally  impaired. 

VII. 

One  of  the  arguments  frequently  offered  as  a  basis  for  upholding  a 
State's  legislative  apportionment  arrangement,  despite  substantial  dis- 
parities from  a  population  basis  in  either  or  both  houses,  is  grounded 
on  congressional  approval,  incident  to  admitting  States  into  the  Union, 
of  state  apportionment  plans  containing  deviations  from  the  equal- 
population  principle.  Proponents  of  this  argument  contend  that  con- 
gressional approval  of  such  schemes,  despite  their  disparities  from 
population-based  representation,  indicate  that  such  arrangements  are 
plainly  sufficient  as  establishing  a  "republican  form  of  government." 
As  we  stated  in  Baker  v.  Carr,  some  questions  raised  under  the  Guar- 
anty Clause  are  nonjusticiable,  where  "political"  in  nature  and  where 
there  is  a  clear  absence  of  judicially  manageable  standards.^^  Never- 
theless, it  is  not  inconsistent  with  this  view  to  hold  that,  despite 
congressional  approval  of  state  legislative  apportionment  plans  at  the 
time  of  admission  into  the  Union,  even  though  deviating  from  the 
equal-population  principle  here  enunciated,  the  Equal  Protection  Clause 
can  and  does  require  more.  And  an  apportionment  scheme  in  which 
both  houses  are  based  on  population  can  hardly  be  considered  as  failing 
to  satisfy  the  Guaranty  Clause  requirement.  Congress  presumably  does 
not  assume,  in  admitting  States  into  the  Union,  to  pass  on  all  consti- 
tutional questions  relating  to  the  character  of  state  governmental 
organization.  In  any  event,  congressional  approval,  however  well-consid- 
ered, could  hardly  validate  an  unconstitutional  state  legislative  appor- 
tionment. Congress  simply  lacks  the  constitutional  power  to  insulate 
States  from  attack  with  respect  to  alleged  deprivations  of  individual 
constitutional  rights, 

VIII. 

That  the  Equal  Protection  Clause  requires  that  both  houses  of  a 
state  legislature  be  apportioned  on  a  population  basis  does  not  mean 
that  States  cannot  adopt  some  reasonable  plan  for  periodic  revision  of 

92  See  McKay,  Political  Thickets  and  Crazy  Quilts :  Reapportionment  and  Equal  Pro- 
tection, 61  Mich.  L.  Rev.  645,  698-699   (1963). 

8*  Determining  the  size  of  its  legislative  bodies  is  of  course  a  matter  within  the 
discretion  of  each  individual  State.  Nothing  in  this  opinion  should  be  read  as 
indicating  tliat  there  are  any  federal  constitutional  maximums  or  minimums  on 
the  size  of  .state  legislative  bodies. 

«*See  .369  U.  S.,  at  217-232,  discussing  the  nonjusticiability  of  malapportionment 
claims  asserted  under  the  Guaranty  Clause. 
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their  apportionment  schemes.  Decennial  reapportionment  appears  to  be 
a  rational  approach  to  readjustment  of  legislative  representation  in 
order  to  take  into  account  population  shifts  and  growth.  Reallocation 
of  legislative  seats  every  10  years  coincides  with  the  prescribed  practice 
in  41  of  the  States,^^  often  honored  more  in  the  breach  than  the  ob- 
servance, however.  Illustratively,  the  Alabama  Constitution  requires 
decennial  reapportionment,  yet  the  last  reapportionment  of  the  Ala- 
bama Legislature,  when  this  suit  was  brought,  was  in  1901.  Limitations 
on  the  frequency  of  reapportionment  are  justified  by  the  need  for 
stability  and  continuity  in  the  organization  of  the  legislative  system, 
although  undoubtedly  reapportioning  no  more  frequently  than  every 
10  years  leads  to  some  imbalance  in  the  population  of  districts  toward 
the'  end  of  the  decennial  period  and  also  to  the  development  of 
resistance  to  change  on  the  part  of  some  incumbent  legislators.  In 
substance,  we  do  not  regard  the  Equal  Protection  Clause  as  requiring 
daily,  monthly,  annual  or  biennial  reapportionment,  so  long  as  a  State 
has  a  reasonably  conceived  plan  for  periodic  readjustment  of  legisla- 
tive representation.  While  we  do  not  intend  to  indicate  that  decennial 
reapportionment  is  a  constitutional  requisite,  compliance  with  such  an 
approach  would  clearly  meet  the  minimal  requirements  for  maintaining 
a  reasonably  current  scheme  of  legislative  representation.  And  we  do 
not  mean  to  intimate  that  more  frequent  reapportionment  would  not 
be  constitutionally  permissible  or  practicably  desirable.  But  if  reap- 
portionment were  accomplished  with  less  frequency,  it  would  assuredly 
be  constitutionally  suspect. 

IX. 

Although  general  provisions  of  the  Alabama  Constitution  provide 
that  the  apportionment  of  seats  in  both  houses  of  the  Alabama  Legis- 
lature should  be  on  a  population  basis,  other  more  detailed  provisions 
clearly  make  compliance  with  both  sets  of  requirements  impossible. 
With  respect  to  the  operation  of  the  Equal  Protection  Clause,  it  makes 
no  difference  whether  a  State's  apportionment  scheme  is  embodied  in 
its  constitution  or  in  statutory  provisions.  In  those  States  where  the 
alleged  malapportionment  has  resulted  from  noncompliance  with  state 
constitutional  provisions  which,  if  complied  with,  would  result  in  an 
apportionment  valid  under  the  Equal  Protection  Clause,  the  judicial 
task  of  providing  effective  relief  would  appear  to  be  rather  simple.  We 
agree  with  the  view  of  the  District  Court  that  state  constitutional  pro- 
visions should  be  deemed  violative  of  the  Federal  Constitution  only 
when  validly  asserted  constitutional  rights  could  not  otherwise  be  pro- 
tected and  effectuated.  Clearly,  courts  should  attempt  to  accommodate 
the  relief  ordered  to  the  apportionment  provisions  of  state  constitutions 
insofar  as  is  possible.  But  it  is  also  quite  clear  that  a  state  legislative 
apportionment  scheme  is  no  less  violative  of  the  Federal  Constitution 
when  it  is  based  on  state  constitutional  provisions  which  have  been 
consistently  complied  with  than  when  resulting  from  a  noncompliance 
with  state  constitutional  requirements.  When  there  is  an  unavoidable 

95  Report  of  Advisory  Commission  on  Intergovernmental  Relations,  Apportionment  of 
State  Legislatures  56  (1962).  Additionally,  the  constitutions  of  seven  other  States 
either  require  or  permit  reapportionment  of  legislative  representation  more  fre- 
quently than  every  10  years.  See  also  The  Council  of  State  Governments,  The 
Book  of  the  States  1962-1963,  58-62   (1962). 
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conflict  between  the  Federal  and  a  State  Constitution,  the  Supremacy 
Clause  of  course  controls. 

X. 

We  do  not  consider  here  the  difficult  question  of  the  proper  reme- 
dial deyiees  which  federal  courts  should  utilize  in  state  legislative  ap- 
portionment cases.^^  Remedial  technique  in  this  new  and  developing 
area  of  the  law  wiU  probably  often  differ  with  the  circumstances  of  the 
challenged  apportionmeut  and  a  variety  of  local  conditions.  It  is  enough 
to  say  now  that,  once  a  State's  legislative  apportionment  scheme  has 
been  found  to  be  unconstitutional,  it  would  be  the  unusual  case  in 
which  a  court  would  be  justified  in  not  taking  appropriate  action  to  in- 
sure that  no  further  elections  are  conducted  under  the  invalid  plan. 
However,  under  certain  circumstances,  such  as  where  an  impending 
election  is  imminent  and  a  State's  election  machinery  is  already  in 
progress,  equitable  considerations  might  justify  a  court  in  withholding 
the  granting  of  immediately  effective  relief  in  a  legislative  apportion- 
ment case,  even  though  the  existing  apportionment  scheme  was  found 
invalid.  In  awarding  or  withholding  immediate  relief,  a  court  is  entitled 
to  and  should  consider  the  proximity  of  a  forthcoming  election  and  the 
mechanics  and  complexities  of  state  election  laws,  and  should  act  and 
rely  upon  general  equitable  principles.  With  respect  to  the  timing  of 
relief,  a  court  can  reasonably  endeavor  to  avoid  a  disruption  of  the 
election  process  which  might  result  from  requiring  precipitate  changes 
that  could  make  unreasonable  or  embarrassing  demands  on  a  State  in 
adjusting  to  the  requirements  of  the  court's  decree.  As  stated  by  Mr. 
Justice  Douglas,  in  concurring  in  Baker  v.  Carr,  ' '  any  relief  accorded 
can  be  fashioned  in  the  light  of  well-known  principles  of  equity. ' '  ^'^ 

We  feel  that  the  District  Court  in  this  case  acted  in  a  most  proper 
and  commendable  manner.  It  initially  acted  wisely  in  declining  to  stay 
the  impending  primary  election  in  Alabama,  and  properly  refrained 
from  acting  further  until  the  Alabama  Legislature  had  been  given  an 
opportunity  to  remedy  the  admitted  discrepancies  in  the  State 's  legis- 
lative apportionment  scheme,  while  initially  stating  some  of  its  views 
to  provide  guidelines  for  legislative  action.  And  it  correctly  recognized 
that  legislative  reapportionment  is  primarily  a  matter  for  legislative 
consideration  and  determination,  and  that  judicial  relief  becomes  ap- 
propriate only  when  a  legislature  fails  to  reapportion  according  to  fed- 
eral constitutional  requisites  in  a  timely  fashion  after  having  had  an 
adequate  quate  opportunity  to  do  so.  Additionally,  the  court  below  acted 
with  proper  judicial  restraint,  after  the  Alabama  Legislature  had  failed 
to  act  effectively  in  remedying  the  constitutional  deficiencies  in  the 
State 's  legislative  apportionment  scheme,  in  ordering  its  own  temporary 
reapportionment  plan  into  effect,  at  a  time  sufficiently  early  to  permit 
the  holding  of  elections  pursuant  to  that  plan  without  great  difficulty, 
and  in  prescribing  a  plan  admittedly  provisional  in  purpose  so  as  not 
to  usurp  the  primary  responsibility  for  reapportionment  which  rests 
with  the  legislature. 

We  find,  therefore,  that  the  action  taken  by  the  District  Court  in 
this  case,  in  ordering  into  effect  a  reapportionment  of  both  houses  of 

««Cf.  Baker  v.  Carr,  369  U.  S.  186,  198.  See  also  369  U.  S.,  at  250-251    (Douglas,  J., 

concurring),  and  passages  from  Baker  quoted  in  this  opinion,  ante,  at ,  and 

infra,  at 

<"  369  U.  S.,  at  250. 
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the  Alabama  Legislature  for  purposes  of  the  1962  primary  and  general 
elections,  by  using  the  best  parts  of  the  two  proposed  plans  which  it  had 
found,  as  a  whole,  to  be  invalid,^^  was  an  appropriate  and  well-consid- 
ered exercise  of  judicial  power.  Admittedly,  the  lower  court's  ordered 
plan  was  intended  only  as  a  temporary  and  provisional  measure  and 
the  District  Court  correctly  indicated  that  the  plan  was  invalid  as  a 
permanent  apportionment.  In  retaining  jurisdiction  while  deferring  a 
hearing  on  the  issuance  of  a  final  injunction  in  order  to  give  the  pro- 
visionally reapportioned  legislature  an  opportunity  to  act  effectively, 
the  court  below  proceeded  in  a  proper  fashion.  Since  the  District  Court 
evinced  its  realization  that  its  ordered  reapportionment  could  not  be 
sustained  as  the  basis  for  conducting  the  1966  election  of  Alabama 
legislators,  and  avowedly  intends  to  take  some  further  action  should 
the  reapportioned  Alabama  Legislature  fail  to  enact  a  constitutionally 
valid,  permanent  apportionment  scheme  in  the  interim,  we  affirm  the 
judgment  below  and  remand  the  cases  for  further  proceedings  con- 
sistent with  the  views  stated  in  this  opinion. 

It  is  so  ordered. 


Mr.  Justice  Clark,  concurring  in  the  reversal : 

The  Court  goes  much  beyond  the  necessities  of  this  case  in  laying 
down  a  new  "equal  population"  principle  for  state  legislative  appor- 
tionment. This  principle  seems  to  be  an  offshoot  of  Gray  v.  Sanders, 
372  U.  S.  368,  381  (1963),  i.  e.,  ''one  person,  one  vote,"  modified  by  the 
"nearly  as  is  practicable"  admonition  of  Weslierry  v.  Sanders,  376 
U.  S.  1,  8  (1964).*  Whether  "nearly  as  is  practicable"  means  "one  per- 
son, one  vote"  qualified  by  "approximately  equal"  or  "some  devia- 
tions" or  by  the  impossibility  of  "mathematical  nicety"  is  not  clear 
from  the  majority's  use  of  these  vague  and  meaningless  phrases.  But 
whatever  the  standard,  the  Court  applies  it  to  each  house  of  the  State 
Legislature. 

It  seems  to  me  that  all  that  the  Court  need  say  in  this  case  is  that 
each  plan  considered  by  the  trial  court  is  "a  crazy  quilt,"  clearly  re- 
vealing invidious  discrimination  in  each  house  of  the  Legislature  and 
therefore  violative  of  the  Equal  Protective  Clause.  See  my  concurring 
opinion  in  Baker  v.  Carr,  369  U.  S.  186,  253-258  (1962). 

I,  therefore,  do  not  reach  the  question  of  the  so-called  "federal  anal- 
ogy." But  in  my  view,  if  one  house  of  the  State  Legislature  meets  the 
population  standard,  representation  in  the  other  house  might  include 
some  departure  from  it  so  as  to  take  into  account,  on  a  rational  basis, 
other  factors  in  order  to  afford  some  representation  to  the  various  ele- 
ments of  the  State.  See  my  dissenting  opinion  in  Lucas  v.  The  Forty- 
fourth  General  Assembly  of  Colorado,  U.  S.  ,  decided  this 

date. 


"8  Although  the  District  Court  indicated  that  the  apportionment  of  the  Alabama  House 
under  the  6 7 -Senator  Amendment  was  valid  and  acceptable,  we  of  course  reject 
that  determination,  which  we  regard  as  merely  precatory  and  advisory  since  the 
court  below  found  the  overall  plan,  under  the  proposed  constitutional  amendment, 
to  be  unconstitutional.  See  208  F.  Supp.,  at  440—441.  See  the  discussion  earlier 
in  this  opinion,  ante,  at         . 

*  Incidentally,  neither  of  these  cases,  upon  which  the  Court  bases  its  opinion,  is  ap- 
posite. Gray  involved  the  use  of  Georgia's  county  unit  rule  in  tlie  election  of 
United   States   Senators  and   Wesberry  was  a   congressional   apportionment   case. 
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Mr.  Justice  Stewart  : 

In  this  ease  all  of  the  parties  have  agreed  with  the  District  Court's 
finding  that  legislative  inaction  for  some  60  years  in  the  face  of  growth 
and  shifts  in  population  has  converted  Alabama's  legislative  appor- 
tionment plan  enacted  in  1901  into  one  completely  lacking  in  rational- 
ity. Accordingly,  for  the  reasons  stated  in  my  dissenting  opinion  in 
Lucas  V.  The  Forty -Fourth  General  Assembly  of  the  State  of  Colorado, 

ante,  p. ,  I  would  affirm  the  judgment  of  the  District  Court  holding 

that  this  apportionment  violated  the  Equal  Protection  Clause. 

I  also  agree  with  the  Court  that  it  was  proper  for  the  District  Court, 
in  framing  a  remedy,  to  adhere  as  closely  as  practicable  to  the  appor- 
tionments approved  by  the  representatives  of  the  people  of  Alabama, 
and  to  afford  the  State  of  Alabama  full  opportunity,  consistent  with 
the  requirements  of  the  Federal  Constitution,  to  devise  its  own  system 
of  legislative  apportionment. 


WMCA,  Inc.,  et  al.. 
Appellants, 

V. 

John  P.  Lomenzo,  Secretary  of  State  of  the  State  of  New  York,  et  al. 
[June  15,  1964.] 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of  the  Court: 

At  issue  in  this  litigation  is  the  constitutional  validity,  under  the 
Fourteenth  Amendment  to  the  Federal  Constitution,  of  the  appor- 
tionment of  seats  in  the  New  York  Legislature. 

I. 

Appellants  initially  brought  this  action  on  May  1,  1961,  in  the 
Federal  District  Court  for  the  Southern  District  of  New  York.  Plain- 
tiffs below  included  individual  citizens  and  voters  residing  in  five  of 
the  six  most  populous  New  York  counties  (Bronx,  Kings,  Nassau,  New 
York  and  Queens),  suing  in  their  own  behalf  and  on  behalf  of  all  New 
York  citizens  similarly  situated.  Appellees,  sued  in  their  representative 
capacities,  are  various  state  and  local  officials  charged  with  duties  in 
connection  with  reapportionment  and  the  conducting  of  state  elections. 
The  complaint  claimed  rights  under  the  Civil  Rights  Act,  42  U.  S.  C. 
§§  1983,  1988,  and  asserted  jurisdiction  under  28  U.  S.  C.  §  1343  (3). 

Plaintiffs  below  sought  a  declaration  that  those  provisions  of  the 
State  Constitution  which  establish  the  formulas  for  apportioning  seats 
in  the  two  houses  of  the  New  York  Legislature,  and  the  statutes  imple- 
menting them,  are  unconstitutional  since  violative  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  The  complaint  further  asked 
the  District  Court  to  enjoin  defendants  from  performing  any  acts  or 
duties  in  compliance  with  the  allegedly  unconstitutional  legislative 
apportionment  provisions.  Plaintiffs  asserted  that  they  had  no  adequate 
remedy  other  than  the  judicial  relief  sought,  and  requested  the  court 
to  retain  jurisdiction  until  the  New  York  Legislature,  "freed  from  the 
fetters  imposed  by  the  Constitutional  provisions  invalidated  by  this 
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Court,  provides  for  such  apportionment  of  the  State  legislature  as  will 
insure  to  the  urban  voters  of  New  York  State  the  rights  guaranteed 
them  by  the  Constitution  of  the  United  States." 

In  attacking  the  existing  apportionment  of  seats  in  the  New  York 
Legislature,  plaintiffs  below  stated,  more  particularly,  that : 

' '  The  provisions  of  the  New  York  State  Constitution,  Article  III, 
§§  2-5,  violate  the  XIV  Amendment  of  the  Constitution  of  the 
United  States  because  the  apportionment  formula  contained  therein 
results,  and  must  necessarily  result,  when  applied  to  the  popula- 
tion figures  of  the  State  in  a  grossly  unfair  weighting  of  both 
houses  in  the  State  legislature  in  favor  of  the  lesser  populated 
rural  areas  of  the  state  to  the  great  disadvantage  of  the  densely 
populated  urban  centers  of  the  state  .... 

"As  a  result  of  the  constitutional  provisions  challenged  herein, 
the  Plaintiffs'  votes  are  not  as  effective  in  either  house  of  the 
legislature  as  the  votes  of  other  citizens  residing  in  rural  areas 
of  the  state.  Plaintiffs  and  all  others  similarly  situated  suffer  a 
debasement  of  their  votes  by  virtue  of  the  arbitrary,  obsolete  and 
unconstitutional  apportionment  of  the  legislature  and  they  and 
all  others  similarly  situated  are  denied  the  equal  protection  of 
the  laws  required  by  the  Constitution  of  the  United  States. ' ' 

The  complaint  asserted  that  the  legislative  apportionment  provisions 
of  the  1894  New  York  Constitution,  as  amended,  are  not  only  presently 
unconstitutional,  but  also  were  invalid  and  violative  of  the  Fourteenth 
Amendment  at  the  time  of  their  adoption,  and  that  "the  population 
growth  in  the  State  of  New  York  and  the  shifts  of  population  to  urban 
areas  have  aggravated  the  violation  of  Plaintiffs'  rights  under  the  XIV 
Amendment." 

As  requested  by  plaintiffs,  a  three-judge  District  Court  was  con- 
vened.^ The  New  York  City  defendants  admitted  the  allegations  of  the 
complaint  and  requested  the  Court  to  grant  plaintiffs  the  relief  they 
were  seeking.  The  remaining  defendants  moved  to  dismiss.  On  January 
11,  1962,  the  District  Court  announced  its  initial  decision.  It  held 
that  it  had  jurisdiction  but  dismissed  the  complaint,  without  reaching 
the  merits,  on  the  ground  that  it  failed  to  state  a  claim  upon  which 
relief  could  be  granted,  since  the  issues  raised  were  nonjusticiable.  202 
F.  Supp.  741.  In  discussing  the  allegations  made  by  plaintiffs,  the 
Court  stated: 

"The  complaint  specifically  cites  as  the  cause  of  this  allegedly 
unconstitutional  distribution  of  state  legislative  representation  the 
New  York  Constitutional  provisions  requiring  that : 

"  (a)  '.  .  .  the  total  of  fifty  Senators  established  by  the  Consti- 
tution of  1894  shall  be  increased  by  those  Senators  to  which  any 
of  the  larger  counties  become  entitled  in  addition  to  their  allot- 
ment as  of  1894,  but  without  effect  for  decreases  in  other  large 
counties  .  .  .' 

"(b)  no  county  may  have  'four  or  more  Senators  unless  it  has 
a  full  ratio  for  each  Senator  .  .  .'  and 


1  See  196  F.  Supp.  758,  where  the  District  Court  concluded  that  the  suit  presented 
issues  warranting  the  convening  of  a  three-judge  court,  over  defendants'  motions 
to  dismiss  the  complaint  for  lack  of  jurisdiction  and  for  failure  to  state  a  claim 
on  which  relief  could  be  granted. 
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''(c)  '.  .  .  every  county  except  Hamilton  shall  always  be  en- 
titled [in  the  Assembly]  to  one  member  coupled  with  the  limitation 
of  the  entire  membership  to  150  members  .  .  .  .'  "2 

Noting  that  the  1894  Constitution,  containing  the  present  apportion- 
ment provisions,  was  approved  by  a  majority  of  the  State's  electorate 
before  becoming  effective,  and  that  subsequently  the  voters  had  twice 
disapproved  proposals  for  a  constitutional  convention  to  amend  the 
constitutional  provisions  relating  to  legislative  apportionment,  the 
District  Court  concluded  that,  in  any  event,  there  was  a  "want  of 
equity  in  the  relief  sought,  or,  to  view  it  slightly  dift'ereutly,  want  of 
justiciability,    [which]    clearly  demands  dismissal." 

Plaintiffs  appealed  to  this  Court  from  the  District  Court's  dismissal 
uf  their  complaint.  On  June  11,  1962,  we  vacated  the  judgment  below 
and  remanded  for  further  consideration  in  the  light  of  Baker  v.  Carr, 
369  U.  S.  186,  which  had  been  decided  subsequent  to  the  District 
Court's  dismissal  of  the  suit  below.  370  U.  S.  190.  In  vacating  and 
remanding,  we  stated: 

"Our  well-established  practice  of  a  remand  for  consideration  in 
light  of  a  subsequent  decision  therefore  applies  ....  [W]e  be- 
lieve that  the  court  below  should  be  the  first  to  consider  the  merits 
of  the  federal  constitutional  claim,  free  from  any  doubts  as  to 
its  justiciability  and  as  to  the  merits  of  alleged  arbitrary  and 
invidious  geographical  discrimination. ' '  ^ 

On  August  16,  1962,  the  District  Court,  after  conducting  a  hearing,* 
dismissed  the  complaint  on  the  merits,  concluding  that  plaintiffs  had 
not  shown  by  a  preponderance  of  the  evidence  that  there  was  any 
invidious  discrimination,  that  the  apportionment  provisions  of  the 
New  York  Constitution  were  rational  and  not  arbitrary,  that  they 
were  of  historical  origin  and  contained  no  improper  geographical  dis- 
crimination, that  they  could  be  amended  by  an  electoral  majority  of 
the  citizens  of  New  York,  and  that  therefore  the  apportionment  of 
seats  in  the  New  York  Senate  and  Assembly  was  not  unconstitutional. 

*202  F.  Supp.,  at  743.  All  decisions  of  the  District  Court,  and  also  this  Court's  initial 
decision  in  this  litigation,  are  reported  sub  noin.  WMCA,  Inc.,  v.  Simon. 

*370  U.  S.,  at  191.  Shortly  after  we  remanded  the  case,  the  District  Court  ordered 
defendants  to  answer  or  otherwise  move  in  respect  to  the  complaint.  Another  of 
the  defendants,  a  Nassau  County'  official,  joined  tlie  New  Yoric  City  defendants 
in  admitting-  most  of  the  allegations,  and  requested  the  Court  to  grant  plaintiffs 
tlie  relief  whicli  tliey  were  seeliing.  The  remaining  defendants,  presently  appellees, 
denied   the   material   allegations   of   tlie   complaint   and   asserted   varied   defenses. 

*  At  the  hearing  on  tlie  merits  a  large  amount  of  statistical  evidence  was  introduced 
sliovving  tlie  population  and  citizen  population  of  New  Yoriv  under  various  cen- 
suses, including  the  populations  of  the  State's  62  counties  and  the  Senate  and 
Assembly  districts  established  under  the  various  apportionments.  The  1953  ap- 
portionment of  Senate  and  Assembly  seats  under  tlie  1950  census  was  shown, 
and  other  statistical  computations  showing  tlie  apportionment  to  be  made  by 
the  legislature  under  the  1960  census  figures,  as  a  result  of  applying  the  per- 
tinent constitutional  provisions,  were  also  introduced  into  evidence. 

The  District  Court  refused  to  receive  evidence  showing  the  effect  of  the  alleged 
malapportionment  on  citizens  of  several  of  the  most  populous  counties  with  re- 
spect to  financial  matters  such  as  the  collection  of  state  taxes  and  the  disburse- 
ment of  state  assistance.  The  Court  also  excluded  evidence  offered  to  sliow  that 
the  State  Constitution's  apportionii.ent  formulas  were  devised  for  the  express  pur- 
pose of  creating  a  class  of  citizens  whose  representation  was  inferior  to  that  of 
a  more  preferred  class,  and  that  there  had  been  intentional  discrimination  against 
the  citizens  of  New  York  City  in  the  designing  of  the  legislative  apportionment 
provisions  of  the  1894  Constitution.  Since  we  hold  that  tlie  court  below  erred  in 
finding  the  New  York  legislative  apportionment  scheme  here  cha!le-iE;ed  to  be 
constitutionally  valid,  we  express  no  view  on  the  correctness  of  the  District 
Court's  exclusion  of  this  exidence. 
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208  F.  Supp.  368.  Finding-  no  failure  by  the  New  York  Legislature 
to  oomply  with  the  state  constitutional  provisions  requiring  and  estab- 
lishing the  formulas  for  periodic  reapportionment  of  Senate  and  As- 
sembly seats,  the  court  below  relied  on  the  presumption  of  constitu- 
tionafity  attaching  to  a  state  constitutional  provision  and  the  necessity 
for  a  clear  violation  ''before  a  federal  court  of  equity  will  lend  its 
power  to  the  disruption  of  the  state  election  processes  .  .  .  ."  After 
postulating  a  number  of  "tests"  for  invidious  discrimination,  includ- 
ing the  "rationality  of  state  policy  and  whether  or  not  the  system  is 
arbitrary,"  "whether  or  not  the  present  complexion  of  the  legislature 
has  a  historical  basis,"  whether  the  electorate  has  an  available  political 
remedy,  and  "geography,  including  accessibility  of  legislative  repre- 
sentatives to  their  electors,"  the  Court  concluded  that  none  of_  the 
relevant  New  York  constitutional  provisions  were  arbitrary  or  irra- 
tional in  giving  weight  to,  in  addition  to  population,  "the  ingredient 
of  area,  accessibility  and  character  of  interest."  Stating  that  in  New 
York  "the  county  is  a  classic  unity  of  governmental  organization  and 
administration,"  the  District  Court  found  that  the  allocation  of  one 
Assembly  seat  to  each  county  was  grounded  on  a  historical  basis.  The 
Court  noted  that  the  1957  vote  on  whether  to  call  a  constitutional 
convention  was  "heralded  as  an  issue  of  apportionment"  by  the  then 
Governor,  but  that  nevertheless  a  majority  of  the  State's  voters  chose 
not  to  have  a  constitutional  convention  convened.  The  Court  also  noted 
that  "if  strict  population  standards  were  adopted  certain  undesirable 
results  might  follow  such  as  an  increase  in  the  size  of  the  legislature 
to  such  an  extent  that  effective  debate  may  be  hampered  or  an  in- 
crease in  the  size  of  districts  to  such  an  extent  that  contacts  between 
the  individual  legislator  and  his  constituents  may  become  impracti- 
cable." ^  As  a  result  of  the  District  Court's  dismissal  of  the  complaint, 
the  November  1962  election  of  New  York  legislators  was  conducted  pur- 
suant to  the  existing  apportionment  scheme.  A  timely  appeal  to  this 
Court  was  filed,  and  we  noted  probable  jurisdiction  on  June  10,  1963. 
374  U.  S.  802. 

II. 
Apportionment  of  seats  in  the  two  houses  of  the  New  York  Legisla- 
ture is  prescribed  by  certain  formulas  contained  in  the  1894  State  Con- 
stitution, as  amended.  Reapportionment  is  effected  periodically  by 
statutory  provisions,®  enacted  in  compliance  with  the  constitutionally 
established  formulas.  The  county  is  the  basic  unit  of  area  for  appor- 
tionment purposes,  except  that  tv/o  sparsely  populated  counties,  Fulton 
and  Hamilton,  are  treated  as  one.  New  York  uses  citizen  population 
instead  of  total  population,  excluding  aliens  from  consideration,  for 
purposes  of  legislative  apportionment.  The  number  of  assemblymen  is 
fixed  at  150,  while  the  size  of  the  Senate  is  prescribed  as  not  less  than 
50  and  may  vary  with  each  apportionment.^  All  members  of  both  houses 

"A  concurring  opinion  stated  that,  while  the  six  counties  where  plaintiffs  reside  con- 
tain 56.2%  of  the  State's  population,  they  comprise  only  3.1%  of  its  area,  and,  if 
legislative  apportionment  were  "based  solely  on  population,  ...  3  %  of  the  State  s 
area  would  dominate  the  rest  of  New  York."  .  -^    ,    ^ 

•  The  existing-  plan  of  apportionment  of  Senate  and  Assembly  seats  is  provided  tor 
in  McKinney's  N.  Y.  Laws,  1952  (Supp.  1963),  State  Law,  §§  120-124,  enacted  by 
the  New  York  Legislature  in  19.")3.  ,        ^        ^ 

^Article  III,  §  2,  of  the  1894  New  York  Constitution  provided  for  a  50-member  Senate 
and  a  150-member  Afsemblv.  Article  III,  §  3,  of  the  1894  Constitution  prescribed 
a  detailed  plan  for  the  apportionment  of  the  50  Senate  seats,  subject  to  periodic 
alteration  by  the  legislature  under  the  formula  provided  for  in  Art.  Ill,  §   4. ' 
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of  the  New  York  Legislature  are  elected  for  two-year  terms  only,  in 
even-numbered  years. 

With  respect  to  the  Senate,  after  providing  that  that  body  should 
initially  have  50  seats  and  creating  50  senatorial  districts,  the  New 
York  Constitution,  in  Art.  Ill,  §  4,  as  amended,  provides  for  decennial 
readjustment  of  the  size  of  the  Senate  and  reapportionment  of  sen- 
atorial seats,  beginning  in  1932  and  every  decade  thereafter,  in  the  fol- 
lowing manner : 

''Such  districts  shall  be  so  readjusted  or  altered  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  first  year  of  the  next 
decade  as  above  defined,  and  shall  at  all  times  consist  of  contiguous 
territory,  and  no  county  shall  be  divided  in  the  formation  of  a 
senate  district  except  to  make  two  or  more  senate  districts  wholly 
in  such  county  .... 

''No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than  one- 
third  of  all  the  senators;  and  no  two  counties  or  the  territory 
thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one-half 
of  all  the  senators. 

"The  ratio  for  apportioning  senators  shall  always  be  obtained 
by  dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. ' '  ^ 

As  interpreted  by  practice  and  judicial  decision,  reapportionment 
and  readjustment  of  senatorial  representation  is  accomplished  in  sev- 
eral  stages.  First,  the  total  population  of  the  State,  excluding  aliens,  as 
determined  by  the  last  federal  census,  is  divided  by  50  (the  minimum 
number  of  Senate  seats)  in  order  to  obtain  a  so-called  "ratio"  figure. 
The  counties  on  account  of  which  the  size  of  the  Senate  might  have  to 
be  increased  are  then  ascertained — counties  having  three  or  more  ratios, 
i.  e.,  more  than  6%  of  the  State's  total  citizen  population  each.  Under 
the  existing  apportionment,  only  five  counties  are  in  the  6%-or-more 
class,  four  of  New  York  City's  five  counties  and  upstate  Erie  County 
(Buffalo  and  environs).  Nassau  County  (suburban  New  York  City) 
will  be  added  to  this  class  in  the  pending  reapportionment  based  on 
the  1960  census.  After  those  counties  that  come  within  the  "populous" 
category,  so  defined,  have  been  ascertained  they  are  then  allocated  one 
senatorial  seat  for  each  full  ratio.  Fractions  of  a  ratio  are  disregarded, 
and  each  populous  county  is  thereafter  divided  into  the  appropriate 
number  of  Senate  districts.  In  ascertaining  the  size  of  the  Senate,  the 
total  number  of  additional  seats  resulting  from  the  growth  of  the  popu- 
lous counties  since  1894  is  added  to  the  50  original  seats.  And,  while 
the  total  number  of  seats  which  any  of  the  populous  counties  has  gained 

» N-  T-  Const,  Art.  III.  §  4. 
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since  189-4  is  added  to  the  50  original  seats,  the  number  of  seats  which 
any  of  them  has  lost  since  1894  is  not  deducted  from  the  total  number 
of  seats  to  be  added.  Currently  the  New  York  Senate,  as  reapportioned 
in  1953,  has  58  seats.  From  that  total,  the  number  allocated  to  the  pop- 
ulous counties  is  subtracted — 27  under  the  1953  apportionment — and 
the  remaining  seats — 31  under  the  1953  scheme — are  then  apportioned 
among  the  less  populous  counties.  When  reapportioned  on  the  basis  of 
1960  census  figures,  the  Senate  will  have  57  seats,  with  26  allotted  to 
the  populous  counties,  as  a  result  of  applying  the  constitutionally  pre- 
scribed ratio  and  the  requirement  of  a  full  ratio  in  order  for  a  pop- 
ulous county  to  be  given  more  than  three  Senate  seats. 

The  second  stage  of  applying  the  senatorial  apportionment  formula 
involves  the  allocation  of  seats  to  the  less  populous  counties,  i.  e.,  those 
having  less  than  6%  of  the  State's  total  citizen  population  (less  than 
three  full  ratios).  After  the  number  of  Senate  seats  allocated  to  the 
populous  counties  (and  thus  the  size  of  the  Senate)  has  been  deter- 
mined, a  second  population  ratio  figure  is  obtained  by  dividing  the 
number  of  seats  available  for  distribution  to  the  less  populous  coun- 
ties, 31  under  both  the  1950  and  1960  censuses,  into  the  total  citizen 
population  of  the  less  populous  counties.  Less  populous  counties  which 
are  entitled  to  two  or  three  seats,  as  determined  by  comparing  a  coun- 
ty's population  with  the  second  ratio  figure  thus  ascertained,  are  then 
divided  into  senatorial  districts.  A  less  populous  county  is  entitled  to 
three  seats  if  it  has  less  than  three  full  first  ratios,  but  has  more  than 
three,  or  has  two  and  a  large  fraction,  second  ratios.  Since  the  first 
ratio  is  significantly  larger  than  the  second,  a  county  can  have  less 
than  three  first  ratios  but  more  than  three  second  ratios.  Finally,  coun- 
ties with  substantially  less  than  one  second  ratio  are  combined  into 
multicounty  districts. 

The  result  of  applying  this  complicated  apportionment  formula  is 
to  give  the  populous  counties  markedly  less  senatorial  representation, 
when  compared  with  respective  population  figures,  than  the  less  popu- 
lous counties.  Under  the  1953  apportionment,  based  on  the  1950  census, 
a  senator  from  one  of  the  less  populous  counties  represented,  on  the 
average,  195,859  citizens,  while  a  senator  from  a  populous  county  rep- 
resented an  average  of  301,178.  The  constitutionally  prescribed  first 
ratio  figure  was  284,069,  while  the  second  ratio  was,  of  course,  only 
195,859.  Under  the  pending  apportionment  based  on  the  1960  census, 
the  first  ratio  figure  is  324,816,  and  the  average  population  of  the 
senatorial  districts  in  the  populous  counties  will  be  366,128.  On  the 
other  hand,  the  second  ratio,  and  the  average  population  of  the  sena- 
torial districts  in  the  less  populous  counties,  is  only  216,822.  Thus,  a 
citizen  in  a  less  populous  county  had,  under  the  1953  apportionnient, 
over  1.5  times  the  representation,  on  the  average,  of  a  citizen  in  a 
populous  county,  and,  under  the  apportionment  based  on  the  1960 
census,  this  ratio  will  be  about  1.7-to-l.'' 

The  1894  New  York  Constitution  also  provided  for  an  Assembly 
composed  of  15p  members,  in  Art.  Ill,  §  2.  Under  the  formula  pre- 

9  For  an  extended  discussion  of  the  apportionment  of  seats  in  the  New  York  Senate 
under  the  pertinent  state  constitutional  provisions,  see  Silva,  Apportionment  of 
the  New  York  Senate,  30  Ford.  L.  Rev.  595  (1962).  See  also  Silva,  Legislative 
Representation — With  Special  Reference  to  New  York,  27  Law  &  Contemp.  Prob. 
408   (1962). 
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scribed  by  Art.  Ill,  §  5,  of  the  New  York  Constitution,  each  of  the 
State's  62  counties,  except  Hamilton  County  which  is  combined  with 
Fulton  County  for  purposes  of  Assembly  representation,  is  initially 
given  one  Assembly  seat.  The  remaining  89  seats  are  then  allocated 
among  the  various  counties  in  accordance  with  a  "ratio"  figure  ob- 
tained by  dividing  the  total  number  of  seats,  150,  into  the  State's  total 
citizen  population.  Applying  the  constitutional  formula,  a  county  whose 
population  is  at  least  li^  times  this  ratio  (1%  of  the  total  citizen 
population)  is  given  one  additional  assemblyman.  The  remaining  As- 
sembly seats  are  then  apportioned  among  those  counties  whose  citizen 
populations  total  two  or  more  whole  ratios,  with  any  remaining  seats 
being  allocated  among  the  counties  on  the  basis  of  "highest  remain- 
ders. ' '  Finally,  those  counties  receiving  more  than  one  seat  are  divided 
into  the  appropriate  number  of  Assembly  districts.  In  allocating  61 
of  the  150  Assembly  seats  on  a  basis  wholly  unrelated  to  population, 
and  in  establishing  three  separate  categories  of  counties  for  the  appor- 
tionment of  Assembly  representation,  the  constitutional  provisions 
relating  to  the  apportionment  of  Assembly  seats  plainly  result  in  a 
favoring  of  the  less  populous  counties.  Under  the  new  reapportionment 
based  on  1960  census  figures,  the  smallest  44  counties  will  each  be 
given  one  seat  for  an  average  of  62,765  citizen  inhabitants  per  seat, 
three  counties  will  receive  two  seats  each,  with  a  total  of  six  assembly- 
men representing  an  average  of  93,478  citizen  inhabitants,  and  the  14 
most  populous  counties  will  be  given  the  remaining  100  seats,  resulting 
in  an  average  representation  figure  of  129,183  citizen  inhabitants  each.^^ 
Although  the  New  York  Legislature  has  not  yet  reapportioned  on 
the  basis  of  1960  census  figures/^  the  outlines  of  the  forthcoming  ap- 
portionment can  be  predicted  with  assurance.  Since  the  rules  prescribed 
in  the  New  York  Constitution  for  apportioning  the  Senate  are  so  ex- 
plicit and  detailed,  the  New  York  Legislature  has  little  discretion,  in 
decennially  enacting  implem_enting  statutory  reapportionment  provi- 
sions, except  in  determining  which  of  the  less  populous  counties  are  to 
be  joined  together  in  multicounty  districts  and  in  districting  within 
counties  having  more  than  one  senator.  Similarly,  the  legislature  has 
little  discretion  in  reapportioning  Assembly  seats.^^  A  number  of  other 
rather  detailed  rules,  some  mandatory  and  some  only  directive,  are  in- 
cluded in  the  constitutional  provisions  prescribing  the  system  for  ap- 

^°  For  a  thorough  discussion  of  the  apportionment  of  seats  in  the  New  York  Assembly 
pursuant  to  the  relevant  state  constitutional  provisions,  see  Silva,  Apportionment 
of  the  New  York  iSssembly,  31  Ford.  L.  Rev.  1    (1962). 

"  Article  III,  §  4,  of  the  New  York  Constitution  requires  the  legislature  to  reappor- 
tion and  redistrict  Senate  seats  no  later  than  1966,  and  Art.  Ill,  §  5,  provides 
that  "the  members  of  the  Assembly  shall  be  chosen  by  single  districts  and  shall 
be  apportioned  by  the  legislature  at  each  regular  session  at  which  the  senate 
districts  are  readjusted  or  altered,  and  by  the  same  law,  as  nearly  as  may  be 
according  to  the  number  of  their  respective  inhabitants,  excluding  aliens." 

12  While  the  legislature  has  the  sole  power  to  apportion  Assembly  seats  among  the 
State's  coimties,  in  accordance  with  the  constitutional  formula,  the  New  York 
Constitution  gives  local  governmental  authorities  the  exclusive  power  to  divide 
their  respective  counties  into  Assembly  districts.  A  county  having  only  one  assem- 
blyman constitutes  one  Assembly  district  by  itself,  of  course,  and  therefore  can- 
not be  divided  into  Assembly  districts.  But,  witli  respect  to  counties  given  more 
than  one  Assembly  seat,  the  New  York  Constitution,  Art.  Ill,  §  5,  provides  :  "In 
any  county  entitled  to  mot-e  than  one  member  [of  the  Assetpbly],  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  having  no  board  of 
supervisors,  the  common  council,  or  if  there  be  none,  the  body  exercising  the 
powers  of  a  common  council,  shall  .  .  .  divide  such  counties  into  assembly  districts 
as  nearly  equal  in  number  of  inhabitants,  excluding  aliens,  as  may  be  .  .  .  ." 
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portioning  seats  in  the  two  houses  of  the  New  York  Legislature,  and 
are  set  out  in  Art.  Ill,  §§  2-5,  of  the  Nov/  York  Constitution.^^ 

When  the  New  York  Legislature  was  reapportioned  in  1953,  on  the 
basis  of  1950  census  figures,  assemblymen  representing  37.1%  of 
the  State's  citizens  constituted  a  majority  in  that  body,  and  senators 
representing  40.9%  of  the  citizens  comprised  a  majority  in  the  Senate. 
Under  the  still  effective  1953  apportionment,  applying  1960  census 
figures,  assemblymen  representing  34.7%  o*f  the  citizens  constitute  a 
majority  in  the  Assembly,  and  senators  representing  41.8%  of  the  citi- 
zens constitute  a  majority  in  that  body.  If  reapportionment  w-ere  car- 
ried out  under  the  existing  constitutional  formulas,  applying  1960 
census  figures,  37.5%  of  the  State's  citizens  would  reside  in  districts 
electing  a  majority  in  the  Assembly,  and  38.1%  would  live  in  areas 
electing  a  majority  of  the  members  of  the  Senate.  When  the  State  was 
reapportionecl  in  1953  on  the  basis  of  the  1950  census,  the  most  popu- 
lous Assembly  district  had  11.9  as  many  citizens  as  the  least  populous 
one,  and  a  similar  ratio  in  the  Senate  was  about  2.4-to-l.  Under  the 
current  apportionment,  applying  1960  census  figures,  the  citizen  popu- 
lation-variance ratio  between  the  most  populous  and  least  populous 
Assembl}^  districts  is  about  21-to-l,  and  a  similar  ratio  in  the  Senate 
is  about  3.9-to-l.  If  the  Assembly  were  reapportioned  under  the  existing 
constitutional  formulas,  the  most  populous  Assembly  district  would 
have  about  12.7  times  as  many  citizens  as  the  least  populous  one,  and 
a  similar  ratio  in  the  Senate  w^ould  be  about  2.6-to-l. 

According  to  1960  census  figures,  the  six  counties  where  the  six  in- 
dividual appellants  reside  had.  a  citizen  population  of  9,129,780,  or 
56.2%  of  the  State's  total  citizen  population  of  16,240,786.  They  are 
currently  represented  by  72  assemblymen  and  28  senators — 48%  of  the 
Assembly  and  48.3%  of  the  Senate.  When  the  legislature  reapportions 
on  the  basis  of  the  1960  census  figures,  these  six  counties  will  have  26 
Senate  seats  and  69  Assembly  seats,  or  45.6%  and  46%,  respectively, 
of  the  seats  in  the  two  houses.  The  10  most  heavily  populated  counties 
in  New  York,  with  about  73.5%  of  the  total  citizen  population,  are 
given,  under  the  current  apportionment,  38  Senate  seats,  65.5%  of  the 
membership  of  that  body,  and  93  Assembly  seats,  62%  of  the  seats  in 
that  house.  When  the  legislature  reapportions  on  the  basis  of  the  1960 
census  figures,  these  same  10  counties  wall  be  given  37  Senate  seats  and 
92  Assembly  seats,  64.9%  and  61.3%,  respectively,  of  the  membership 
of  the  two  houses.  The  five  counties  comprising  New  York  City  have 
45.7%  of  the  State's  total  citizen  population,  and  are  given,  under  the 
current  apportionment,  43.1%  of  the  Senate  seats  and  43.3%  of  the 
seats  in  the  Assembly.  When  the  legislature  reapportions  on  the  basis 
of  the  1960  census  figures,  these  same  counties  will  be  given  36.8%  and 
37.3%,  respectively,  of  the  membership  of  the  two  houses. 

1'  Under  these  specific  provisions,  while  more  than  one  Senate  or  Assembly  district 
can  be  contained  within  the  wliole  of  a  single  coimty,  and  while  a  Senate  dis- 
trict may  consist  of  more  than  one  county,  no  county  border  line  can  be  broken 
in  the  formation  of  either  type  of  district.  Both  Senate  and  Assembly  districts  are 
required  to  consist  of  contiguous  territory,  and  each  Assembly  district  is  required 
to  be  wholly  within  the  same  senatorial  district.  Each  Assem.bly  district  in  the 
same  county  sliall  contain,  as  nearly  as  may  be,  an  equal  number  of  citizen  in- 
habitants, and  shall  consist  of  "convenient"  territory  and  be  as  compact  as 
practicable.  Further  detailed  provisions  relate  to  the  division  of  towns  between 
adjoining  districts,  and  the  equalization  of  population  among  Senate  districts  in 
the  same  county  and  Assembly  districts  in  the  same  Senate  district. 
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Under  the  existing  senatorial  apportionment,  applying  1960  census 
figures,  Suffolk  County's  one  senator  represents  a  citizen  population 
of  650,112,  and  Nassau  County's  three  senators  represent  an  average 
of  425,267  citizens  each.  The  least  populous  senatorial  district,  on  the 
other  hand,  comprising  Saratoga,  AVarren,  and  Essex  Counties,  has  a 
total  population  of  only  166,715.^*  Under  the  forthcoming  reapportion- 
ment based  on  the  1960  census,  Nassau  County  will  again  be  allocated 
only  three  Senate  seats,  with  an  average  population  of  425,267,  while 
the  least  populous  senatorial  district,  which  will  probably  comprise 
Putnam  and  Rockland  Counties,  will  have  a  citizen  population  of  only 
162,840.^^  Onondaga  County,  with  a  total  citizen  population  of  414,770, 
less  than  the  average  population  of  each  Nassau  County  district,  will 
nevertheless  be  given  two  Senate  seats.  Because  of  the  effect  of  the  full- 
ratio  requirement  applicable  only  to  the  populous  counties,  Nassau 
County,  despite  the  fact  that  its  citizen  population  increased  from  655,- 
690  to  1,275,801,  will  not  obtain  a  single  additional  senatorial  seat  as  a 
result  of  the  reapportionment  based  on  1960  census  figures.  And  Mon- 
roe County,  with  a  citizen  population  of  571,029,  since  not  having  more 
than  6%  of  the  State's  total  citizen  population,  will  have  the  same 
number  of  senators  under  the  new  apportionment,  three,  as  Nassau 
County,  although  it  has  less  than  half  that  county's  population.  New 
York  City's  20  senators  will  represent  an  average  citizen  population  of 
360,193,  while  the  15  multicounty  senatorial  districts  to  be  created  up- 
state will  have  an  average  of  only  207,528  citizens  per  district.  Because 
of  the  operation  of  the  full-ratio  rule  with  respect  to  counties  having 
more  than  6%  of  the  State's  total  citizen  population  each,  the  unrepre- 
sented remainders  (above  a  full  first  ratio  but  short  of  another  full  first 
ratio  which  is  required  for  an  additional  Senate  seat)  in  three  of  the 
urban  counties  will  be  as  follows :  Nassau,  301,353 ;  New  York,  284,805 ; 
and  Kings,  244,798.  Thus,  over  800,000  citizens  will  not  be  counted  in 
the  apportionment  of  Senate  seats,  even  though  the  unrepresented  re- 
mainders in  two  of  these  three  counties  equal  or  exceed  the  statewide 
average  population  of  284,926  citizens  per  district.  Furthermore,  the 
effect  of  the  rule  requiring  an  increase  in  the  number  of  Senate  seats 
because  of  the  entitlement  of  populous  counties  to  added  senatorial 
representation,  coupled  with  the  failure  to  reduce  the  size  of  the  Senate 
because  of  reductions  in  the  number  of  seats  to  which  a  populous  county 
is  entitled  (as  compared  with  its  senatorial  representation  in  1894),  is 
that  the  comparative  voting  power  of  the  populous  counties  in  the  Sen- 
ate decreases  as  their  share  of  the  State's  total  population  increases. 

With  respect  to  the  Assembly,  the  six  assemblymen  currently  elected 
from  Nassau  County  represent  an  average  citizen  population  of  212,- 
634,  and  one  of  that  county's  current  Assembly  districts  has  a  citizen 
population  of  314,721.  Suffolk  County's  three  assemblymen  presently 
represent  an  average  of  216,704  citizens.  On  the  other  hand,  the  least 

1*  Included  as  Appendix  D  to  the  District  Court's  opinion  on  the  merits  is  a  map  of  the 
State  of  New  York  showing  the  58  senatorial  districts  under  the  existing  appor- 
tionment. 208  F.  Supp.,  at  .383.  Appendix  E  contains  a  chart  which  includes  cen- 
sus figures  showing  the  1960  population  of  each  of  New  York's  62  counties.  Id., 
at  384. 

15  Appendix  A  to  the  District  Court's  opinion  of  the  merits  is  a  chart  showmg  the  ap- 
portionment of  senatorial  seats  which  would  result  if  the  Senate  were  reappor- 
tioned on  the  basis  of  the  present  constitutional  formula,  using  1960  census 
figures,  including  the  citizen  populations  of  the  13  most  populous  counties,  the 
number  of  senators  to  be  allocated  to  each,  and  the  average  citizen  population 
per  senator  in  each  of  the  projected  senatorial  districts.   208  F.  Supp.,  at  380. 
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populous  Assembly  district,  Schuyler  County,  has  a  citizen  population, 
according  to  the  1960  census,  of  only  14,974,  and  yet,  in  accordance 
with  the  constitutional  formula,  is  allocated  one  Assembly  seat.^® 
Under  the  new  apportionment,  Schuyler  County  will  again  be  given 
one  Assembly  seat,  while  one  projected  Monroe  County  district  will 
have  a  citizen  population  of  190,343  and  an  Assembly  district  in  Suffolk 
County  will  have  over  170,000  citizens.^"  Additionally,  the  average 
population  of  the  54  Assembly  districts  in  New  York  City's  four  popu- 
lous counties  will  be  in  excess  of  132,000  citizens  each. 

Under  the  1953  apportionment,  based  on  1950  census  figures,  the 
most  populous  Assembly  district,  in  Onondaga  County,  had  a  citizen 
population  of  167,226,  while  the  least  populous  district  was  that  com- 
prising Schuyler  County,  with  only  14,066  citizens.  In  the  Senate,  the 
most  populous  districts  w-ere  the  four  in  Bronx  County,  averaging  344,- 
545  citizens  each,  while  the  least  populous  district  had  a  citizen  popu- 
lation of  only  146,666. 

No  adequate  political  remedy  to  obtain  relief  against  alleged  legis- 
lative malapportionment  appears  to  exist  in  New  York.^^  No  initiative 
procedure  exists  under  New  York  law.  A  proposal  to  amend  the  State 
Constitution  can  be  submitted  to  a  vote  by  the  State's  electorate  only 
after  approval  by  a  majority  of  both  houses  of  two  successive  sessions 
of  the  New  York  Legislature.^®  A  majority  vote  of  both  houses  of  the 
legislature  is  also  required  before  the  electorate  can  vote  on  the  calling 
of  a  constitutional  convention.^^  Additionally,  under  New  York  law 
the  question  of  whether  a  constitutional  convention  should  be  called 
must  be  submitted  to  the  electorate  every  20  years,  commencing  in 
1957.^^  But  even  if  a  constitutional  convention  were  convened,  the 
same  alleged  discrimination  which  currently  exists  in  the  apportion- 
ment of  Senate  seats  against  each  of  the  counties  having  6%  or  more  of 
a  State's  citizen  population  would  be  perpetrated  in  the  election  of 
convention  delegates.--  And,  since  the  New  York  Legislature  has  rather 
consistently  complied  with  the  state  constitutional  requirement  for 
decennial  legislative  reapportionment  in  accordance  with  the  rather 
explicit  constitutional  rules,  enacting  effective  apportionment  statutes 

'  Included  as  Appendix  C  to  the  District  Court's  opinion  on  the  merits  is  a  map  of  the 
State  of  New  York  showing  the  number  of  Assembly  seats  apportioned  to  each 
county  under  the  existing  apportionment.  208  F.  Supp.,  at  383.  Appendix  E  con- 
tains a  chart  which  includes  census  figures  sliowing  the  1960  population  of  each 
of  New  York's  62  counties.  Id.,  at  3  84. 

^^  Appendix  B  to  the  District  Court's  opinion  on  the  merits  is  a  chart  showing  the  ap- 
portionment of  Assembly  seats  which  would  result  if  the  Assembly  were  reap- 
portioned under  the  present  constitutional  formula,  using  1960  census  figures,  in- 
cluding the  number  of  Assembly  seats  to  be  given  to  each  county  and  the 
approximate  citizen  population  in  each  projected  Assembly  district.  208  F.  Supp., 
at  381-382. 

18  For  a  discussion  of  the  lack  of  federal  constitutional  significance  of  the  presence  or 
absence  of  an  available  political  remedy,  see  Lucas  v.  The  Forty-Fourth  General 
Assembly  of  the  State  of  Colorado, U.  S.  , ,  decided  also  this  date. 

^'' Under  Art.  XIX,  §  1,  of  the  New  York  Constitution. 

^  According  to  Art.  XIX,  §  2,  of  the  New  York  Constitution,  which  provides  that  the 
question  of  whether  a  constitutional  convention  should  be  called  can  be  submitted 
to  the  electorate  "at  such  times  as  the  legislature  may  bv  law  provide  .  .  .  ." 

21  Pursuant  to  Art.  XIX,   §  2,  of  the  New  York  Constitution.  In  1957  the  State's  elec- 

torate,  by   a  close  vote,   disapproved   the   calling  of  a   constitutional   convention, 
and  the  question  is  not  required  to  be  submitted  to  the  people  again  until  1977. 

22  Under  Art.  XIX,    §   2,  of  the  New  Y'ork  Constitution,   delegates  to  a  constitutional 

convention  are  elected  three  per  senatorial  district,  plus  15   delegates  elected  at 
large. 
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in  1907,  1917,  1943,  and  1953,  judicial  relief  in  the  state  courts  to 
remedy  the  alleged  malapportionment  was  presumably  unavailable.^^ 


In  Reynolds  v.  Sims,  377  U.  S.  695,  decided  also  this  date,  we  held 
that  the  Equal  Protection  Clause  requires  that  seats  in  both  houses  of 
a  bicameral  state  legislature  must  be  apportioned  substantially  on  a 
population  basis.  Neither  house  of  the  New  York  Legislature,  under  the 
state  constitutional  formulas  and  the  implementing  statutory  pro- 
visions here  attacked,  is  presently  or,  when  reapportioned  on  the  basis 
of  1960  census  figures,  will  be  apportioned  sufficiently  on  a  population 
basis  to  be  constitutionally  sustainable.  Accordingly,  we  hold  that  the 
District  Court  erred  in  upholding  the  constitutionality  of  New  York's 
scheme  of  legislative  apportionment. 

We  have  examined  the  state  constitutional  formulas  governing  legis- 
lative apportionment  in  New  York  in  a  detailed  fashion  in  order  to 
point  out  that,  as  a  result  of  following  these  provisions,  the  weight  of 
the  votes  of  those  living  in  populous  areas  is  of  necessity  substantially 
diluted  in  effect.  However  complicated  or  sophisticated  an  apportion- 
ment scheme  might  be,  it  cannot,  consistent  with  the  Equal  Protection 
Clause,  result  in  a  significant  undervaluation  of  the  weight  of  the  votes 
of  certain  of  a  State 's  citizens  merely  because  of  where  they  happen  to 
reside.  New  York's  constitutional  formulas  relating  to  legislative  ap- 
portionment demonstrably  include  a  built-in  bias  against  voters  living 
in  the  State's  more  populous  counties.  And  the  legislative  representa- 
tion accorded  to  the  urban  and  suburban  areas  becomes  proportionately 
less  as  the  population  of  those  areas  increases.  With  the  size  of  the 
Assembly  fixed  at  150,  with  a  substantial  number  of  Assembly  seats 
distributed  to  sparsely  populated  counties  without  regard  to  population, 
and  with  an  additional  seat  given  to  counties  having  ly^  population 
ratios,  the  population-variance  ratios  between  the  more  populous  and 
the  less  populous  counties  will  continually  increase  so  long  as  population 
growth  proceeds  at  a  disparate  rate  in  various  areas  of  the  State.  With 
respect  to  the  Senate,  significantly  different  population  ratio  figures 
are  used  in  determining  the  number  of  Senate  seats  to  be  given  to  the 
more  populous  and  the  less  populous  counties,  and  the  more  populous 
counties  are  required  to  have  full  first  ratios  in  order  to  be  entitled  to 
additional  senatorial  representation.  Also,  in  ascertaining  the  size  of 
the  Senate,  the  number  of  seats  by  which  the  senatorial  representation 
of  the  more  populous  counties  has  increased  since  1894  is  added  to  50, 
but  the  number  of  Senate  seats  that  some  of  the  more  populous  counties 
have  lost  since  1894  is  not  subtracted  from  that  figure.  Thus,  an  in- 
creasingly smaller  percentage  of  the  State's  population  will,  in  all 
probability,  reside  in  senatorial  districts  electing  a  majority  of  the 
members  of  that  body.  Despite  the  opaque  intricacies  of  New  York's 
constitutional  formulas  relating  to  legislative  apportionment,  when  the 
effect  of  these  provisions,  and  the  statutes  implementing  them,  on  the 
right  to  vote  of  those  individuals  living  in  the  disfavored  areas  of  the 

2»  Decisions  by  the  New  York  Court  of  Appeals  indicate  that  state  courts  will  do  no 
more  than  determine  wliether  the  New  York  Legislature  has  properly  complied 
with  the  .state  constitutional  provisions  relating-  to  legislative  apportionment  in 
enacting  implementing  statutory  provisions.  See,  e.  g.,  In  re  SherriU,  188  N.  Y. 
18.5,  81  N.  E.  124  (1907)  ;  In  re  DoicUng,  219  N.  Y.  44,  113  N.  E.  545  (1916); 
and  In  re  Fay,  291  N.  Y.  198,  52  N.  E.  2d  97    (1943). 
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State  is  considered,  we  conclude  that  neither  the  existing  scheme  nor 
the  forthcoming  one  can  be  constitutionally  condoned. 

We  find  it  inappropriate  to  discuss  questions  relating  to  remedies  at 
the  present  time,  beyond  what  we  said  in  our  opinion  in  Reynolds.^'*' 
Since  all  members  of  both  houses  of  the  New  York  Legislature  will  be 
elected  in  November  1964,  the  court  below,  acting  under  equitable 
principles,  must  now  determine  whether,  because  of  the  imminence  of 
that  election  and  in  order  to  give  the  New  York  Legislature  an  oppor- 
tunity to  fashion  a  constitutionally  valid  legislative  apportionment 
plan,  it  would  be  desirable  to  permit  the  1964  election  of  legislators  to 
be  conducted  pursuant  to  the  existing  provisions,  or  whether  under  the 
circumstances  the  effectuation  of  appellants'  right  to  a  properly 
weighted  voice  in  the  election  of  state  legislators  should  not  be  delayed 
beyond  the  1964  election.  We  therefore  reverse  the  decision  below  and 
remand  the  case  to  the  District  Court  for  further  proceedings  consis- 
tent with  the  views  stated  here  and  in  our  opinion  in  Reynolds  v.  Sims. 

It  is  so  ordered. 


Andres  Lucas  et  al.,  etc.. 
Appellants, 

V. 

The  Forty-Fourth  General  Assembly  of  the  State  of  Colorado  et  al. 
[June  15,  1964.] 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of  the  Court : 

Involved  in  this  case  is  an  appeal  from  a  decision  of  the  Federal  Dis- 
trict Court  for  the  District  of  Colorado  upholding  the  validity,  under 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  of  the  apportionment  of  seats  in  the  Colorado 
Legislature  pursuant  to  the  provisions  of  a  constitutional  amendment 
approved  by  the  Colorado  electorate  in  1962. 

I. 

Appellants,  voters,  taxpayers  and  residents  of  counties  in  the  Denver 
metropolitan  area,  filed  two  separate  actions,  consolidated  for  trial  and 
disposition,  on  behalf  of  themselves  and  all  others  similarly  situated,  in 
March  and  July  1962,  challenging  the  constitutionality  of  the  appor- 
tionment of  seats  in  both  houses  of  the  Colorado  General  Assembly. 
Defendants  below,  sued  in  their  representative  capacities,  included 
various  officials  charged  with  duties  in  connection  with  state  elections. 
Plaintiffs  below  asserted  that  Art.  V,  §§  45,  46,  and  47,  of  the  Colorado 
Constitution,  and  the  statutes  ^  implementing  those  constitutional  pro- 
visions, result  in  gross  inequities  and  disparities  with  respect  to  their 
voting  rights.  They  alleged  that  ' '  one  of  the  inalienable  rights  of  citizen- 
ship ...  is  equality  of  franchise  and  vote,  and  that  the  concept  of 

^  See  Reynolds  v.  Sims, 

1  Colo.  Rev.  Stat.  1953,  c.  63,  §§  63-1-1 — 63-1-6. 
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equal  protection  of  the  laws  requires  that  every  citizen  be  equally  rep- 
resented in  the  legislature  of  his  State."  Plaintiffs  sought  declaratory 
and  injunctive  relief,  and  also  requested  the  court  to  order  a  constitu- 
tionally valid  apportionment  plan  into  effect  for  purposes  of  the  1962 
election  of  Colorado  legislators.  Proponents  of  the  current  apportion- 
ment scheme,  which  was  then  to  be  voted  upon  ma  November  1962 
referendum  as  proposed  Amendment  No.  7  to  the  Colorado  Constitu- 
tion, were  permitted  to  intervene.  A  three-judge  court  was  promptly 

^^o'n^August  10,  1962,  the  District  Court  announced  its  initial  deci- 
sion ^  Lisco  V.  McNicJwls,  208  F.  Supp.  471.  After  holding  that  it  had 
iurisdiction,  that  the  issues  presented  were  justiciable,  and  that  grounds 
for  abstention  were  lacking,^  the  court  below  stated  that  the  population 
disparities  among  various  legislative  districts  under  the  existing  appor- 
tionment "are  of  sufficient  magnitude  to  make  out  a  pnma  facie  case 
of  invidious  discrimination  .  .  .  ."  However,  because  of  the  imrnmence 
of  the  primary   and  general  elections,   and  since   two   constitutional 
amendments,  proposed  through  the  initiative  procedure  and  prescrib- 
ing rather  different  schemes  for  legislative  apportionment,  would  be 
voted  upon  in  the  impending  election,  the  District  Court  continued  the 
cases  without  further  action  until  after  the  November  1962  election. 
Colorado  legislators  were  thus  elected  in  1962  pursuant  to  the  provi- 
sions of  the  existing  apportionment  scheme.  ,        -,       ,    x      ^ 
At   the   November    1962    general   election,    the   Colorado   electorate 
adopted  proposed  Amendment  No.  7  by  a  vote  of  305,700  to  172,72o, 
and  defeated  proposed  Amendment  No.   8  by  a  vote  of  311,749  to 
149  822   Amendment  No.  8,  rejected  by  a  majority  of  the  voters,  pre- 
scribed an  apportionment  plan  pursuant  to  which  seats  m  both  houses 
of  the  Colorado  Legislature  would  purportedly  be  apportioned  on  a 

2  The  District  Court  wisely  refrained  from  acting  at  all  until  a  case  Pending  in  the 
^""cSorado  Supreml  court  was  decided  without  that  co^^"*  P^Tisllt^^e  SpporS 
constitutional  qupstions  relating  to  Colorado's  scheme  of  legislative  apportion 
ment  wl  ch  we?e  raised  in  thatluit.  In  re  Legislative  Reapporttonm^^^^  ^74  R ^d 
66  fCoIo  Sup  Ct.  1962).  After  accepting  jurisdiction,  the  Colorado  i=upreme 
Pourt  over  a,  vigorous  dissent  ignored  the  federal  constitutional  issues  and  m- 
ftead^lscuss"ed"o^nlVthe'SfeVlfUen  the  Colorado 

pursuant  to  tlie  State  Constitution,  to  reapportion  seats  '^  «\e  CJeneral  AssemDiy 
The  Court  concluded  that  a  reapportiomnent  n?e^^„^'^f„|I^^,'l*^^„,^"fl"'^,fes  would 
session  of  the  Colorado  Legislature,  on  the  basis  of  If^O  census  ftgures  woma, 
if  neither  of  the  proposed  constitutiona  amendments  relating  to  ^^^f^l^^l^^^^J^^^^^. 
tinnment  was  aDProved  bv  the  voters  in  November  1962,  be  m  sumcient  compu 
ir "f^ith  thrconstrtution^l  requirement  of  Periodic  legislative  reapportio^^^^^ 
See  also  208  P.  Supp.,  at  474,  discussing  the  Colorado  Supreme  Couits  aecision 
3  In  Us^rnftiafopinion,  the  District  Court  Properly  concluded  that  the  argumen^^^ 

"the   Colorado   Supreme    Court   has  _  preenapted    Jurisdiction    by    fiisthearintne 
controversy,    is   without   merit   in   view   of   the   fact   t^^^t   the    Supreme    C^^^^ 
Colorado  has  refrained  from  even  considering  the  issue  of  the  p  amtiffs    ifaei  any 
guaranteed  constitutional  rights."   208  F.  Supp.,  at  475.  Continuing    the  court  be 
low  correctly  held  that,  under  the  circumstances,  it  was  not  required  to  abstain. 
''""The  ^considerations  which   demand  abstinence   are  not  Present  m   the   instant 
case.  Here,  the  General  Assembly  of  the  State  of  Colorado  has  repeatedly    efused 
to  perform  the  mandate  imposed  by  the  Colorado  Constitution   to  apportion  the 
legislature.    The    lil<elihood    that   the   unapportioned   General   Assembly   ^il     ever 
apportion  itself  now  appears  remote.  The  Supreme  Court  of  Colorado    while  re 
taining  .iurisdiction  of  the  subject  matter  of  the  controversy  presented  to  it    has 
postponed   further  consideration  of  the   cause  until   J"ne,   1963    Uncler  these  cii 
Sumstances,  we  must  conclude  that  the  parties  do  not    at  least  at  present    have 
an  adequate,  speedy  and  complete  remedy  apart  from  that  asserted  in  the  case  ai 
bar  and  thus  grounds  for  abstention  are  at  this  time  lacking.     208  F.   bupp     ai 

476.  See  also  Davis  v.  Mann,  _.  -  U.S.         , ^    ,  decided  also  this  date    where 

we  discussed  the  question  of  abstention  by  a  federal  court  m  a  state  legislative 
apportionment  controversy. 
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population  basis>  Amendment  No.  7,  on  the  other  hand,  provided  for 
the  apportionment  of  the  House  of  Representatives  on  th^  basis  of  pop- 
ulation, but  essentially  maintained  the  existing  apportionment  in  the 
benate,  Avhich  was  based  on  a  combination  of  population  and  various 
other  factors. 

After  the  1962  election  the  parties  amended  their  pleadin-s  so  that 
the  cases  involved  solely  a  challenge  to  the  apportionment  scheme 
established  m  the  newly  adopted  Amendment  No.  7  Plaintiffs  below 
requested  a  declaration  that  Amendment  No.  7  was  unconstitutional 
under  the  Fourteenth  Amendment  since  resulting  in  substantial  dis 
panties  from  population-based  representation  in  the  Senate,  and  asked 
tor  a  decree  reapportioning  both  houses  of  the  Colorado  Legislature 
on  a  population  basis.  After  an  extended  trial,  at  which  a  variety  of 
statistical  and  testimonial  evidence  regarding  legislative  apportion- 
ment m  Colorado,  past  and  present,  was  introduced,  the  District  Court, 
on  July  16,  1963,  announced  its  decision  on  the  merits.  Lisco  v  Love  219 
F.  Supp.  922.  Splitting  2-to-l,  the  court  below  concluded  that  the  appor- 
tionment scheme  prescribed  by  Amendment  No.  7  comported  with  the 
requirements  of  the  Equal  Protection  Clause,  and  thus  dismissed  the 
consolidated  actions.  In  sustaining  the  validity  of  the  senatorial  appor- 
tionment provided  for  in  Amendment  No.  7,  despite  deviations  from 
population-based  representation,  the  District  Court  stated  that  the 
Fourteenth  ximendment  does  not  require  ''equality  of  population 
withm  representation  districts  for  each  house  of  a  bicameral  state  legis- 
lature." Finding  that  the  disparities  from  a  population  basis  in  the 
apportionment  of  Senate  seats  were  based  upon  rational  considerations, 
the  court  below  stated  that  the  senatorial  apportionment  under  Amend- 
ment No.  7  "recognizes  population  as  a  prime,  but  not  controlling, 
factor  and  gives  effect  to  such  important  considerations  as  geography, 
compactness  and  contiguity  of  territory,  accessibility,  observance  of 
natural  boundaries,  [and]  conformity  to  historical  divisions  such  as 
county  lines  and  prior  representation  districts  .  .  .  - "  ^  Stressing  also 

*As  stated  succinctly  by  the  District  Court,  in  its  opinion  on  the  merits, 

Ihe  defeated  Amendment  No.  S  proposed  a  three-man  commission  to  appor- 
tion the  legislature  periodically.  The  commission  was  to  have  the  duty  of  deline- 
ating-, revising-  and  adjusting  senatorial  and  representative  districts.  Its  actions 
were  to  be  reviewed  by  the  Colorado  Supreme  Court.  The  districting  was  to  be  on 
a  strict  population  ratio  for  both  the  Senate  and  the  House  with  limited  permis- 
sible variations  therefrom."  219  F.  Supp.,  at  925. 

Additionally,  under  proposed  Amendment  No.  8,  the  commission  would  deter- 
mine a  strict  population  ratio  for  both  the  Senate  and  the  House  by  dividing  the 
State  s  total  population,  as  ascertained  in  each  decennial  federal  census,  by  the 
number  of  seats  assigned  to  the  Senate  and  the  House,  respectively.  No  legisla- 
tive district  should  contain  a  population  per  senator  or  representative  of  33i% 
more  or  less  than  the  strict  population  ratio,  except  certain  mountainous  sena- 
torial districts  of  more  than  5,500  square  miles  in  area,  but  no  senatorial  dis- 
trict was  to  contain  a  population  of  less  than  50%  of  the  strict  population  ratio, 
benatorial  districts  should  consist  of  one  county  or  two  or  more  contiguous 
counties,  but  no  county  should  be  divided  in  the  formation  of  a  senatorial  dis- 
trict. Representative  districts  should  consist  of  one  county  or  two  or  more  con- 
tiguous counties.  Any  county  apportioned  two  or  more  representatives  could  be 
divided  into  representative  subdistricts,  but  only  after  a  majority  of  the  voters 
in  the  county  had  approved,  in  a  general  election,  the  exact  method  of  subdivi- 
sion and  the  specific  apportionment  of  representatives  among  the  subdistricts  and 
the  county  at  large.  A  proposal  to  divide  a  county  into  subdistricts  could  be 
placed  on  the  ballot  only  by  initiative  petition  in  accordance  with  state  law,  and 
only  at  the  general  elections  in  1966  and  1974,  and  at  the  general  elections  held 
each  10  years  thereafter.  Amendment  No.  8,  like  Amendment  No.  7,  would  have 
required  implementing  legislation  and  would  not  have  become  effective,  if  adopted, 
until  the  19  6  4  elections. 

^219  F.  Supp.,  at  932. 
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that  the  apportionment  plan  had  been  recently  adopted  by  popular 

vote  in  a  statewide  referendum,  the  Court  stated : 

"[Plaintiffs']  argument  that  the  apportionment  of  the  Senate 
by  Amendment  No.  7  is  arbitrary,  invidiously  discriminatory,  and 
without  any  rationality  .  .  .  [has  been  answered  by]  the  voters 
of  Colorado  ....  By  adopting  Amendment  No.  7  and  by  reject- 
ing Amendment  No.  8,  which  proposed  to  apportion  the  leg'islature 
on  a  per  capita  basis,  the  electorate  has  made  its  choice  between 
the  conflicting  principles."^ 

Concluding,  the  District  Court  stated : 

"We  believe  that  no  constitutional  question  arises  as  to  the 
actual,  substantive  nature  of  apportionment  if  the  popular  will  has 
expressed  itself.  ...  In  Colorado  the  liberal  provisions  for  initiation 
of  constitutional  amendments  permit  the  people  to  act— and  ttiey 
have  done  so.  If  they  become  dissatisfied  with  what  they  have  done, 
a  workable  method  of  change  is  available.  The  people  are  tree 
within  the  framework  of  the  Federal  Constitution,  to  establish 
the  governmental  forms  which  they  desire  and  when  they  have 
acted  the  courts  should  not  enter  the  political  wars  to  determine 
the  rationality  of  such  action."  '^ 

In  dissenting.  District  Judge  Doyle  stated  that  he  regarded  the 
senatorial  apportionment  under  Amendment  No.  7  as  irrational  and 
invidiously  discriminatory,  and  that  the  constitutional  amendment  had 
not  sufficiently  remedied  the  gross  disparities  previously  found  by  the 
District  Court  to  exist  in  Colorado's  prior  apportionment  scheme,  in- 
stead, he  stated,  the  adopted  plan  freezes  senatorial  apportionment  and 
merely  retains  the  former  system  with  certain  minor  changes.  Equality 
of  voting  power  in  both  houses  is  constitutionally  required,  the  disent 
stated,  since  there  is  no  logical  basis  for  distinguishing  between  the  two 
bodies  of  the  Colorado  Legislature.  In  rejecting  the  applicability  of  the 
so-called  federal  analogy,  Judge  Doyle  relied  on  this  Court's  decision, 
in  Gray  v.  Sanders,  372  U.  S.  368.  He  concluded  that,  although  ab- 

8 /bid.  Continuing,  the  court  below  stated  :  j      *  „   „„„c(-u„tirvTi!>i 

"The  initiative  gives  the  people  of  a  state  no  power  to  adopt  a  constitutional 
amendment  which  violates  the  Federal  Constitution  ;A.mendment  No  7  is  not 
valid  just  because  the  people  voted  for  it.  .  .  .  [But]  "le  traditional  and  recog- 
nized criteria  of  equal  protection  .  .  .  are  arbitrariness  discrimmation  and  lacl. 
of  rationality.  The  actions  of  the  electorate  are  material  to  the  application  of  the 
criteria.  The  contention  that  the  voters  have  discriminated  against  themselves 
appalls  rather  than  convinces.  Difficult  as  it  may  be  at  times  to  understand  mass 
behavior  of  human  beings,  a  proper  recognition  of  the  judicial  f';'"cUon  precludes 
a  court  from  holding  that  the  free  choice  of  the  voters  between  two  conflicting 
theories  of  apportionment  is  irrational  or  the  result  arbitrary.  ^-.^fprrfl 

"The  electorate  of  every  county  from  which  the  plaintiffs  c<?i^e  p.eferred 
Amendment  No.  7.  In  the  circumstances  it  is  difficult  to  comprehend  how  the 
plaintiffs  can  sue  to  vindicate  a  public  right  At  the  "^o^ttliey  present  a  political 
issue  which  they  lost.  On  the  questions  before  us  we  shall  not  substitute  any 
views  which  we  may  have  for  the  decision  of  the  electorate.  .  .  .  LW]f„,"^ff^h"® 
to  act  as  a  superelectorate  to  weigh  the  rationality  of  a  method  of  legislatne 
apportionment  adopted  by  a  decisive  vote  of  the  people.  ^^"-^  at  9o^-JciJ. 

And,  earlier  in  its  opinion  on  the  merits,  the  District  Court  stated  With  full 
operation  of  the  one-man,  one-vote  principle,  the  Colorado  electorate  by  an  over- 
whelming majority  approved  a  constitutional  amendment  creating  a  Senate,  ine 
membership  of  which  is  not  apportioned  on  a  strict  population  basis.  By  majoruy 
process  the  voters  have  said  that  minority  process  in  the  Senate  is  wnat  tney 
want.  A  rejection  of  their  choice  is  a  denial  of  the  will  of  tlie  majority.  It  tne 
majority  becomes  dissatisfied  with  that  which  it  has  created,  it  can  maive^a 
change  at  an  election  in  which  each  vote  counts  the  same  "vs  every  other  vote. 
Id.,  at  926-927. 
'  Id.,  at  933. 
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solute  equality  is  a  practical  impossibility,  legislative  distrietin<^  based 
substantially  on  population  is  constitutionally  required  and  that  the 
disparities  in  the  apportionment  of  Senate  seats  under  Amendment 
^0.  7  s  provisions  cannot  be  rationalized.^ 

Notices  of  appeal  from  the  District  Court's  decision  were  timely  filed 
and  we  noted  probable  jurisdiction  on  December  9,  19G3.  375  U.  S.  938'. 

II. 

When  this  litigation  was  commenced,  apportionment  of  seats  in  the 
Colorado  General  Assembly  was  based  on  certain  provisions  of  the  State 
Constitution  and  statutory  provisions  enacted  to  implement  them 
Article  V,  §  45,  of  the  Colorado  Constitution  provided  that  the  le<^is- 
lature  "shall  revise  and  adjust  the  apportionment  for  senators  and 
representatives  .  .  .  according  to  ratios  to  be  fixed  bv  law  "  at  the  ses- 
sions following  the  state  enumeration  of  inhabitants'ln  1885  and  every 
10  years  thereafter,  and  following  each  decennial  federal  census  Article 
V,  §46,  as  amended  in  1950,  stated  that  "the  senate  shall  consist  of 
not  more  than  thirty-five  and  the  house  of  not  more  than  sixtv-five 
members. "  Article  V,  §  47,  provided  that : 

Senatorial  and  representative  districts  may  be  altered  from  time 
to  time,  as  public  convenience  may  require.  When  a  senatorial  or 
representative  district  shall  be  composed  of  two  or  more  counties 
they  shall  be  contiguous,  and  the  district  as  compact  as  may  be! 
No  county  shall  be  divided  in  the  formation  of  a  senatorial  or  rep- 
resentative district." 

Article  V,  §  3,  provides  that  senators  shall  be  elected  for  four-year 
terms,  staggered  so  that  approximately  one-half  of  the  members  of  the 
Senate  are  elected  every  two  years,  and  that  all  representatives  shall 
be  elected  for  two-year  terms. 

Pursuant  to  these  general  constitutional  provisions,  the  Colorado 
General  Assembly  has  periodically  enacted  detailed  statutory  provisions 
establishing  legislative  districts  and  prescribing  the  apportionment  to 
such  districts  of  seats  in  both  houses  of  the  Colorado  Legislature.  Since 
the  adoption  of  the  Colorado  Constitution  in  1876,  the  General  Assem- 
bly has  been  reapportioned  or  redistricted  in  the  following  years  •  1881 
1891,  1909,  1913,  1932,  1953,  and,  with  the  adoption  of  Amendment 

8  Additionally,  Judge  Doyle  correctly  stated  that  "a  properly  apportioned  state  legis- 
lative body  must  at  least  approximate  by  bonafide  attempt  the  creation  of  dis- 
tricts substantially  related  to  population."  219  F.  Supp.,  at  941.  With  respect  to 
the  relatively  easy  availability  of  the  initiative  procedure  in  Colorado  the  dissent 
perceptively  pointed  out  that  "it  is  of  little  consolation  to  an  individual  voter 
who  is  being  deprived  of  his  rights  that  he  can  start  a  popular  movement  to 
change  the  Constitution.  This  possible  remedy  is  not  merely  questionable,  it  is  for 
practical  purposes  impossible."  IcL^  at  9  42.  Judge  Doyle  referred  to  Amendment 
No.  7's  provisions  relating  to  senatorial  apportionment  as  "the  product  of  a  me- 
chanical and  arbitrary  freezing  accomplished  by  adoption,  with  slight  modifica- 
tion, of  the  unlawful  alignments  which  had  existed  in  the  previous  statute."  Id., 
at  9  43.  Discussing  the  majority's  view  that  geographic  and  economic  considera- 
tions were  relevant  in  explaining  the  disparities  from  population-based  senator- 
ial representation,  he  discerningly  stated  that  geographic  and  area  factors  carry 
"little  weight  when  considered  in  the  light  of  modern  methods  of  electronic  com- 
munication, modern  highways,  automobiles  and  airplanes,"  and,  with  regard  to 
economic  considerations,  that  "economic  interests  are  remarkably  well  represented 
without  special  representation,"  that  "it  is  dangerous  to  build  into  a  political  sj's- 
tem  a  favored  position  for  a  segment  of  the  population  of  the  state,"  that  "there 
exists  no  practical  method  of  ridding  ourselves  of  them,"  and  that,  "long  after 
the  institutions  pass,  the  built-in  advantage  remains  even  though  it  is  at  last 
only  a  vestige  of  the  dead  past."  Ibid. 
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No  7  in  1962  ^  The  1932  reapportionment  was  an  initiated  measure, 
adopted  because  the  General  Assembly  had  neglected  to  perform  its 
duty  under  the  State  Constitution.  In  1933  the  legislature  attempted 
to  thwart  the  initiated  measure  by  enacting  its  own  legislative  reap- 
portionment statute,  but  the  latter  measure  was  held  unconstituional 
by  the  Colorado  Supreme  Court.^^ 

The   1953  apportionment  scheme,   implementing  the   existing  state 
constitutional  provisions  and  in  effect  immediately  prior  to  the  adoption 
of  Amendment  No.  7,  was  contained  in  several  statutory  provisions 
which  provided  for  a  35-member  Senate  and  a  65-member  House  of 
Representatives.  Section  63-1-2  of  the  Colorado  Revised  Statutes  estab- 
lished certain  population  "ratio"  figures  for  the  apportionment  of 
Senate  and  House  seats  among  the  State's  63  counties.  One  Senate  seat 
was  to  be  allocated  to  each  senatorial  district  for  the  first  19,000  popu- 
lation with  one  additional  senator  for  each  senatorial  district  for  each 
additional  50,000  persons  or  fraction  over  48,000.  One  House  seat  was 
to  be  given  to  each  representative  district  for  the  first  8,000  population, 
with  one  additional  representative  for  each  House  district  for  each 
additional  25,000  persons  or  fraction  over  22,400.  Sections  63-1-3  and 
63-1-6  established  25  senatorial  districts  and  35  representative  districts, 
respectively,  and  allocated  the  35  Senate  seats  and  65  House  seats 
among  them  according  to  the  prescribed  population  ratios.  No  counties 
were  divided  in  the  formation  of  senatorial  or  representative  districts, 
in  compliance  with  the  constitutional  proscription.  Thus,  senators  and 
representatives  in  those  counties  entitled  to  more  than  one  seat  in  one 
or  both  bodies  were  elected  at  large  by  all  of  the  county's  voters.  The 
City  and  County  of  Denver  was  given  eight  Senate  seats  and  17  House 
seats,  and  Pueblo  County  was  allocated  two  Senate  seats  and  four 
House  seats.  Other  populous  counties  were  also  given  more  than  one 
Senate  and  House  seat  each.  Certain  counties  were  entitled  to  separate 
representation  in  either  or  both  of  the  houses,  and  were  given  one  seat 
each.    Sparsely    populated    counties    were    combined    in    multicounty 
districts. 

Under  the  1953  apportionment  scheme,  applying  1960  census  figures, 
29  8%  of  the  State's  total  population  lived  in  districts  electing  a  ma- 
jority of  the  members  of  the  Senate,  and  32.1%  resided  in  districts 
electing  a  majority  of  the  House  members.  Maximum  population-vari- 
ance ratios  of  approximately  8-to-l  existed  between  the  most  populous 
and  least  populous  districts  in  both  the  Senate  and  the  House.  One 
senator  represented  a  district  containing  127,520  persons,  while  another 
senator  had  only  17,481  people  in  his  district.  The  smallest  representa- 

8  Admittedly,  the  Colorado  Legislature  has  never  complied  with  the  state  constitutional 
Drovision  requiring  the  conducting  of  a  decennial  state  census  m  IS 85  and  every 
10  vears  thereafter,  and  of  course  has  never  reapportioned  seats  m  the  legis- 
lature based  upon  such  a  census.  Under  Amendment  No.  7,  sole  reliance  is  placed 
on  the  federal  census,  and  there  is  no  longer  any  requirement  for  the  conducting 

°^n  "^ilis^lniUaf %1n^ion!"the  District  Court  stated  that  there  had  been  only  a 
"modicum  of  apportionment,  either  real  or  purported,"  as  weU  as  several  abor- 
tive attempts,"  since  Colorado  first  achieved  statehood.  However,  in  its  latei 
opinion  on  the  merits,  the  court  below  viewed  the  situation  rather  differently,  and 
stated  that  "apportionment  of  the  Colorado  legislature  has  not  remained  static. 
As  indicated  bv  the  District  Court,  in  addition  to  the  reapportionments  which 
were  effected  ""in  1954  the  voters  rejected  a  referred  apportionment  measure  ana 
in  1956  rejected  an  initiated  constitutional  amendment  proposing  the  reapportion- 
raent  of  both  chambers  of  the  legislature  on  a  straight  population  basis.     <il9  i:' • 

10  Ai^stronff  v^  Mitten,  95  Colo.  425,  37  P.  2d  757   (1934).  See  note  24,  infra. 
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tive  district  had  a  population  of  only  7,867,  uhile  another  district  was 

%T,c?o^^  1  ?'"''  ''''^'•^''  ^  population  of  127,520.  In  discussing 
the  19o3  legislative  apportionment  scheme,  the  District  Court  in  its 
initial  opinion,  stated  that  "factual  data  presented  at  the  trial 'reveals 
the  existence  of  gross  and  glaring  disparity  in  voting  strength  as  be- 
tween the  several  representative  and  senatorial  districts,"  and  that 
the  inevitable  effect  ...  [of  the  existing  apportionment  provisions] 
has  been  to  develop  severe  disparities  in  voting  strength  with  the 
growth  and  shift  of  population. "  ii 

Amendment  No.  7  provides  for  the  establishment  of  a  General  As- 
sembly composed  of  39  senators  and  65  representatives,  with  the  State 
divided  geographically  into  39  senatorial  and  65  representative  dis- 
tricts, so  that  all  seats  in  both  houses  are  apportioned  amon'r  single- 
member   districts.i2   Responsibility  for   creating   House    districts   "as 
nearly  equal  in  population  as  may  be"  is  given  to  the  legislature   Al- 
location of  senators  among  the  counties  follows  the  existing  scheme  of 
districting   and   apportionment,    except   that   one   sparsely   populated 
county  IS  detached  from  populous  Arapahoe  County  and  joined  with 
tour  others  m  forming  a  senatorial  district,  and  one  additional  senator 
IS  apportioned  to  each  of  the  counties  of  Adams,  Arapahoe,  Boulder  and 
Jefferson.  Withm  counties  given  more  than  one  Senate  seat,  senatorial 
districts  are  to  be  established  by  the  legislature  ''as  nearly  equal  in 
population  as  may  be."i^  Amendment  No.  7  also  provides  for  a  re- 
vision  of   representative   districts,   and   of  senatorial  districts  within 
counties  given  more  than  one  Senate  seat,  after  each  federal  census,  in 
order  to  maintain  conformity  with  the  prescribed  requirements. ^^  Pur- 
suant to  this  constitutional  mandate,  the  Colorado  Legislature,  in  early 
1963,  enacted  a  statute  establishing  65  representative  districts'  and  cre- 
ahng  senatorial  districts  in  counties  given  more  than  one  Senate  seat.^^ 
Under  the  newly  adopted  House  apportionment  plan,  districts  in  which 
about  45.1%  of  the  State's  total  population  reside  are  represented  by 
a  majority  of  the  members  of  that  body.  The  maximum  population- 
variance  ratio,  between  the  most .  populous  and  least  populous  House 
districts,  is  approximately  1.7-to-l.  The  court  below  concluded  that  the 

"208  F.  Supp.,  at  474,  475. 

^  Amendment  No.  7  is  set  out  as  Appendix  A  to  the  District  Court's  opinion  on  the 
?r''«'^f'/-".F-  ^"PP-  ^t  933-934,  and  provides  for  the  repeal  of  the  existing  Art 
,\'  s  1,7,*^'  46  and  47,  and  the  adoption  of  "new  Sections  45,  46,  47  and  48  of  Ar- 
A  li--  "^'^'^"'^h  are  set  out  verbatim  in  the  Appendix  to  this  opinion 
Additionally,  the  provisions  of  proposed  Amendment  No.  S,  rejected  bv  the 
Colorado  electorate,  are  set  out  as  Appendix  B  to  the  District  Court's  opinion 
on  tlie  merits.  219  F.  Supp.,  at  934-935.  See  the  discussion  of  Amendment  Xo.  8's 
provisions  m  note  4,  sui)7-a. 

13  In  addition  to  establishing  House  districts,  the  legislation  enacted  by  the  Colorado 
(general  Assembly  m  early  1963,  in  implementation  of  Amendment  No.  7's  pro- 
visions, also  divided  counties  apportioned  more  than  one  Senate  seat  into  single- 
member  districts.  Amendment  No.  7,  in  contrast  to  Am.endment  No.  8,  explicitly 
provided  for  districting,  with  respect  to  both  Senate  and  House  seats,  in  multi- 
member counties.  The  rejected  amendment,  on  the  other  hand,  made  no  provision 
at  £ul  for  districting  within  counties  given  more  than  one  Senate  seat,  and  allowed 
subdistrictmg  of  House  seats  only  upon  specific  approval  of  such  a  plan  by  a 
county's  voters.  Thus,  Amendment  No.  8  would  at  least  in  part  have  perpetuated 
if-  ^^tremely  objectionable  feature  of  the  existing  apportionment  scheme,  under 
which  legislators  in  multimember  counties  were  elected  at  large  from  the  county 
as  a  whole. 

'*As  stated  by  the  District  Court,  "Mandatory  provisions  [of  Amendment  No.  7]  re- 
quire the  revisions  of  representative  disctricts  and  of  senatorial  districts  within 
counties  apportioned  more  than  one  senator  after  each  Federal  Census."  219  F. 
Supp.,  at  925.  Under  the  provisions  of  Amendment  No.  7,  eight  counties  are 
given  more  than  one  Senate  seat,  and  14  of  the  39  senatorial  districts  are  com- 
prised of  more  than  one  countv. 

'»Colo.  Laws  1963,  c.  143,  pp.  520-532,  referred  to  as  Hoitse  piU  No,  65, 
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House  was  apportioned  as  nearly  on  a  population  basis  as  ^yas  prac- 
ticable, consistent  with  Amendment  No.  7's  requirement  that  no  part 
of  one  county  shall  be  added  to  another  county  or  part  of  another 
county"  in  the  formation  of  a  legislative  district,  and  directed  its  con- 
cern solelv  to  the  question  of  whether  the  deviations  from  a  population 
basis  in  the  apportionment  of  Senate  seats  were  rationally  justifiable 

Senatorial  apportionment,  under  Amendment  No.  7,  involves  little 
more  than  adding  four  new  Senate  seats  and  distributing  them  to  four 
populous  counties  in  the  Denver  area,  and  in  substance  perpetuates  the 
existino-  senatorial  apportionment  scheme.^'   Counties  containing  only 
33  2%  of  the  State's  total  population  elect  a  majority  of  the  39-member 
Senate  under  the  provisions  of  Amendment  No.  7.  Las  Animas  County, 
with  a  1960  population  of  only  19,983,  is  given  one  Senate  seat,  while 
El  Paso  County,  with  143,742  persons,  is  alloted  only  two  Senate  seats. 
Thus  the  maximum  population-variance  ratio,  under  the  revised  sena- 
torial apportionment,  is  about  3.6-to-l.i«  Denver  and  the  three  ad.]acent 
suburban  counties  contain  about  one-half  of  the   State  s  total  1960 
population  of  1,753  947,  but  are  given  only  14  out  of  39  senators,  ihe 
Dpiiver   Pueblo,  and  Colorado  Springs  metropolitan  areas,  containing 
1191832  persons   about  68%,  or  over  two-thirds  of  Colorado's  popu- 
lation  elect  onlv  20  of  the  State's  39  senators,  barely  a  majority.  The 
average  population  of  Denver's  eight  senatorial  districts,  under  Amend- 
ment "No.  7,  is  61,736,  while  the  five  least  populous  districts  contain 
less  than  22  000  persons  each.  Divergences  from  population-based  rep- 
resentation in  the   Senate  are  growing  continually  wider,   since  the 
underrepresented  districts  in  the  Denver,  Pueblo,  and  Colorado  Springs 
metropolitan  areas  are  rapidly  gaining  in  population,  while  manyof 
the  overrepresented  rural  districts  have  tended  to  decline  m  population 
continuously  in  recent  years. ^^ 

"As  stated  by  the  court  below,  "The  Colorado  legislature  met  in  January,  1?63  and 
^Va^*ed  a  statute.  H.  B.  65,  implementing  Arnendment  No.  7-  ^o  q"|^tion  is  raised 
r^nnnprnin-'  the  imnlemfnting-  lesrislation.  219  F.  Supp.,  at  9i4-y-o.  Again  me 
S^Strict  0>urt%tSedT''The  easels  now  before  the  court  do  not  present  the  issues 
as  they  existed  prior  to  the  apportionment  made  by  Amendment  No  ^■■■■. 
^Tlhe^hln-existing  disparities  in  each  chamber  were  severe,  the  defendants  pre- 
sented no  eMdence  to  sustain  the  rationality  of  the  apportionment,  and  witnesses 
fo?  the  interveners,  while  defending  the  apportionment  of  the  Senate,  recognized 
the  malapportionment  of  the  House.  The  change  by  Amendment  Na  ^  was  such 
as  to  require  a  trial  de  novo  and  we  are  concerned  with  the  facts  as  nnauy  pre 

"ADoTndix'c 'to ^he^ District  Court's  opinion   on  the  merits  contains  a   chart  of  the 
''''senatorial    districts   created   under    Amendment    No.    7;s   P^o-^^^^^^^^f  .^g^"^   *^^ 
population  of  and  the  counties  included  m  each.  219  F.  Supp.  ^t JtSo-SoS^ 

18  Included  as  Appendix  D  to  the  District  Court's  opinion  on  the  merits  i^  a  cnart 
showing  the'^^atios  of  population  per  senator  ine\^hd  strict  to  the  population  of 
the  least  populous  senatorial  district,  as  established  '^.^  Amendment  ^o  7  and 
the  Implementing  statutory  provisions  dividing  counties  given  more  than  one 
Senate  seat  into  separate  senatorial  districts    219  F.  Supp..  at  939        ,.„._=..„  v,„s 

"Appellants  have  repeatedly  asserted  that  equality  of  P0P"lf'0"  among  districts  has 
been  the  traditional  basis  of  legislative  apportionment  m  ^oth  houses  ottne 
Colorado  General  Assembly.  They  pointed  out  that  ^othhous^es  of  the  territorial 
legislature  established  by  Congress  m  the  organic  act  creating  the  territory  or 
Colorado  in  1861  were  expressly  reriuired  to  be  apportioned  on  a  P'^P"'ation  basis 
And.  they  contended,  the  legislative  districts  established  for  the  apportionment  of 
the  26  Senate  and  49  House  seats  in  the  first  General  A.-^sembly  after  Colorado 
became  a  State  were  virtually  all  substantially  equal  in  PovulaUon  Refe^""^,\° 
the  language  of  the  Colorado  Supreme  Court  m  Arinstrono  v.  Mitten  d^  i^i^'v;' „ 
37  P  2d  7.57  (10^4),  they  urged  that  no  basis  other  than  population  has  ever  been 
?Icognized  for  apportioning  represention  in  either  house  of  the  Colorado  Legis^^ 
ture  Apnellees,  on  the  other  hand,  have  consistently  contended  that  population 
"ratio"  figures  have  been  used  in  apportioning  seats  in.hoth  houses  since  im^^ 
quiring  proportionately  more  population  to  obtain  additional  legislatne  represen 
tatlon  Since  the  Colorado  Supreme  Court's  statements  \^  Armstrong  i.esarding 
population  as  the  basis  of  legislative  representation  plainly  assumed  the  exist 
ence  of  an  underlying  population  ratio  scheme,  its  language  can  hardly  be  reaa 
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III. 

Several  aspects  of  this  case  serve  to  distinguish  it  from  the  other 
cases  involving  state  legislative  apportionment  also  decided  this  date 
Initially,  one  house  of  the  Colorado  Legislature  is  at  least  ai'n7hlv 
apportioned  substantially  on  a  populatioS  basis  m4r  Amrndmon  to"^ 
7  and  the  implementing  statutory  provisions.  Under  the  apportionment 
schemes  challenged  m  the  other  cases,  on  the  other  hand,  cleirly  neS 
of  the  houses  m  any  of  the  state  legislatures  is  apportioned  sufficiently 
on  a  population  basis  so  as  to  be  constitutionally  sustainable.  AddiW 
ally,  the  Colorado  scheme  of  legislative  apportionment  here  attacked 
IS  one  adopted  by  a  majority  vote  of  the  Colorado  electorate  almost 
contemporaneously  with  the  District  Court's  decision  on  the  merits  in 
his  itigation.  Thus,  the  plan  at  issue  did  not  result  from  prolong  d 
legislative  inaction.  However,  the  Colorado  General  Assemblv  in  spite 
of  the  state  constitutional  mandate  for  periodic  reapportionment  has 
enacted  only  one  effective  legislative  apportionment  measure  in  the 
past  50  years.-" 

As  appellees  have  correctly  pointed  out,  a  majority  of  the  voters  in 
every  county  of  the  State  voted  in  favor  of  the  apportionment  scheme 
embodied  m  Amendment  No.  7's  provisions,  in  preference  to  that  con- 
tained m  proposed  Amendment  No.  8,  which,  subject  to  minor  devia- 
tions, would  have  based  the  apportionment  of  seats  in  both  houses  on 
a  population  basis.  However,  the  choice  presented  to  the  Colorado  elec- 
torate, m  voting  on  these  two  proposed  constitutional  amendments  was 
hardly  as  clear-cut  as  the  court  below  regarded  it.  One  of  the  most 
undesirable  features  of  the  existing  apportionment  scheme  was  the 
requirement  that,  in  counties  given  more  than  one  seat  in  either  or 
both  of  the  houses  of  the  General  Assembly,  all  legislators  must  be 
elected  at  large  from  the  county  as  a  whole.  Thus,  under  the  existing 
plan,  each  Denver  voter  was  required  to  vote  for  eight  senators  and  17 
representatives.  Ballots  were  long  and  cumbersome,  and  an  intelligent 
choice  among_  candidates  for  seats  in  the  legislature  was  made  quite 
dillicult.  No  identifiable  constituencies  within  the  populous  counties 
resulted,  and  the  residents  of  those  areas  had  no  single  member  of  the 
Senate  or  House  elected  specifically  to  represent  them.  Rather  each 
legislator  elected  from  a  multimember  county  represented  the  county 
as  a  whole.^i    Amendment  No.  8,  as  distinguished  from  Amendment 

°"*„  of  context  to  support  the  proposition  that  absolute  equality  of  nonulation 
among  districts  has  been  the  historical  basis  of  legislative  apportionmenf  in 
oi?,H?'''^°.V  ^°^  ^  •^^°'^t  discussion  of  legislative  apportionment  fn  Colorado  in 
U  or^olo.\^''R^v.°43f  asel"^"'""*  ''°-  '  ^"^  the  instant  litigation,  see  No?;,  35 
^""•"o^,?^^  *^®  Colorado  General '  Assembly  enacted  the  legislative  apportionment 
scheme  m  effect  when  this  litigation  was  commenced.  Prior  tngst^helasfef- 
fective  apportionment  of  legislative  representation  bv  the  General  Asslnbfy  It- 
self was  accomplished  in   1913.   The   1932   mea.sure  was  an   initiated  let    adopted 

to';v''n^an^■n^'Q^%'^•°'°"^''^f'""*?^T^"•  Although  the  legislature  enacfed' a  statu 
tory  plan  m  1933,  m  an  attempt  to  nullify  the  effect  of  the  1932  initiated  act 
Ih^  r^^^''''''/^  ^""^  held  invalid  and  unconstitutional  as  a  matter  of  state  law  by 
nortfnm?,?n'l°«^r'^^"'^  Court.  See  note  24  infra.  And  the  1962  adoption  of  thi  ap^ 
?,%i^  f^  scheme  contained  m  proposed  constitutional  Amendment  No.  7  re- 
flrif  '  ?  course,  not  from  legislative  action,  but  from  a  vote  of  the  Colorado 
lnact°el  bv""?^^"';-?^  '\''  l^'^^V^*^  measure.  The  1963  statutory  provisions  were 
No  7'«  rrfn^.Ho.  9  f""^  Assembly  simply  in  order  to  comply  with  Amendment 
2nxr  ^'  mandate  for  legislative  implementation. 

We  do  not  mimate  that  apportionment  schemes  which  provide  for  the  at-large  elec- 
pon"ct?t„Hn'iia^  ^S  ?^  legislators  from  a  county,  or  any  political  subdivision,  are 
««S!^fl  ?^^^^-  'defective.  Rather,  we  merely  point  out  that  there  are  certain 
^oi^f  *i,  electing  legislators  at  large  from  a  county  as  a  whole  that  might  well 
maice  the  adoption  of  such  a  scheme  undesirable  to  many  voters  residing  in 
multimember  counties. 
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No    7    while  purportedly  basing  the  apportionment  of  seats  in  both 
housed  on  a  population  basis,  would  have  perpetuated,  for  all  practical 
urposes,  th  s  debatable  feature  of  the  existmg  scheme.  Under  Amend- 
S  No   8,  senators  were  to  be  elected  at  large  m  those  counties  given 
more  than  one  Senate  seat,  and  no  provision  was  made  for  subdistrict- 
r  w  tbin  such  counties  for  the  purpose  of  electing  senators.  Repre 
seiitatives  were  also  to  be  elected  at  large  m  multimember  counties 
piuluant  to  the  provisions  of  Amendment  No.  8,  at  least  mtially,  al- 
though subdistricting  for  the  purpose  of  electing  House  members  was 
permitted  if  the  voters  of  a  multimember  county  specifically  approved 
representative  subdistricting  plan  for  that  county.  Thus   neither  of 
the  proposed  plans  was,  in  all  probability,  wholly  acceptable  to  the 
ote?s  in  the  populous  counties,  and  the  assumption  of  the  court  below 
that  the  Colorado  voters  made  a  definitive  choice  between  two  contrast- 
ino-  alternatives  and  indicated  that  ''minority  process  m  the  Senate. is 
what  they  want"  does  not  appear  to  be  factually  justifiable. 

Finally  this  case  differs  from  the  others  decided  this  date  in  that  the 
initiative  device  provides  a  practicable  political  remedy  to  obtain  relef 
a-ainst  alleged  legislative  malapportionment  m  Colorado."  An  initiated 
nreasure  proposing  a  constitutional  amendment  or  a  statutory  enact- 
ment is  entiUed  to  be  placed  on  the  ballot  if  the  signatures  of  8% 
of  those  voting  for  the  Secretary  of  State  in  the  last  election  are  ob- 
tained No  geographical  distribution  of  petition  signers  is  required 
Initiative  and  referendum  has  been  frequently  utilized  throughout 
Colorado's  history. -»  Additionally,  Colorado  courts  have  traditionally 
not  been  hesitant  about  adjudicating  controversies  relating- to  legislative 
apportionment.24    However,  the  Colorado  Supreme  Court,  m  its  lJb2 

„  .    ,.,^  V   s  1    nf  thp  Colorado  Constitution  provides  that  "the  people  reserve  to  them- 
^""I'lll'Le'^SlrtTpvoposel^ws  and   amendments   to   the   constitution   and   to 
Inact  or  relecrthe  same  at  the  polls  independent  of  the  general  assembly         ., 
Indfurthir   establishes  the  specific   procedures   for  initiatmg  proposed  constitu- 

''^Twenr-Sn^l'^ite^s'S'sore  provision  for  popular  initiative    Fourteen  States 

iyprs'of  initiadve'lnTrfferendu^^^  of  course,  be  relevant  to  legislative  reap- 

r.n?ffnnmp.it    See  Report  of  Advisory  Commission  on  Intergovernmental  Relations, 
ippm"  oZent  of  St^^^^^^^  57    (1962)    In  some  States  the  mi  lative  pro- 

cess is  ineffective  and  cumbersome,  while  in  others,  such  as  Colorado,  it  is  a  prac- 

"Tn'lVd^tlo^nTtri^nSvtd'j^vtl- Art.  V.  §1,  of  the  Colorado  Con|dtution  pro-^ 

^!!  ll:^\nTnc^\\  ^^tgSrt  ^hf^o^Tairefe'ct'o^L^^ele^^vls^^hlyo^^^^^o 
voting'  upon  SativfeSments  in  a  statewide  referendum  at  the  next  general 


23  Amendment  of  the  Colorado  Constitution  can  be  accomplished,  l^^^^dition  to  resort 
to  tlie  initiative  and  referendum  device,  through  a  majority  vote  of  the  electorate 
nn  an  kmendment  proposed  by  the  General  Assembly  following  a  favorable  vote 
^hereon  X  two^thfrds  of  all  the  members  elected  to  each  house'  of  the  Colorado 
T  IJit^^tnrJ  tmrsuant  to  Art.  XIX,  §  2,  of  the  Colorado  Constitution.  Additionally, 
a  fonst  Uit%na[  corm^  be  convened,  upon  the  favorable  recommendation 

of  two-thirds  of  the  members  elected  to  each  house  of  the  General  Assembly,  ^f 
the  electorate  approves  of  the  calling  of  such  a  convention  to  I^^vise  alter  or 
amend"  the  State  Constitution,  under  Art.  XIX,  §  1,  of  the  Colorado  Const  tutiorh 
Pursuant  to  Art.  XIX,  §  1,  "the  number  of  members  of  the  convention  shall  be 
Twice  that  of  the  senate  and  they  shall  be  elected  in  the  same  manner,  at  the 
same  nlaces,  and  in  the  same  districts."  , 

^SelArmsfrono  v.  Mitten,  95  Colo.  425,  37  P.  2d  757  (l^^tliX^ture  lo\ffec?fv^e1y 
Supreme  Court  held  that  a  1933  statute,  enacted  by  the  legislature  to  ettective  y 
nuUifTthe  19:i2  initiated  act  reapportioning  legislative  representation,  was  vmd 
Snder  the  state  constitutional  provisions..  In  finding  th\legislatrve  measure  in 
valid  the  Colorado  court  stated  that  "redistrictmg  must  be  done  with  due  regara 
^o  the  rlriuirement  that  representation  in  the  General  Assembly  shall  be  based 
upon  population,"  and  that  "the  legislative  act  in  question  is  void  because  it 
vFolates  section  45  of  article  5  of  the  Constitution,  which  requires  the  reappor 
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decision  discussed  previouslv  in  this  onniinn  25  vo4^„,,i  . 

IV. 

In  /?jy7?oZfZ5  V.  Sims,  decided  also  this  date,  we  held  that  the  Equal 
Protection  Clause  requires  that  both  houses  of  a  bicameral  stalle-is 
lature  must  be  apportioned  substantially  on  a  population  basis  Of 
course  the  court  below  assumed,  and  the  parties  appa  ently  co'  eded 
that  the  Colorado  House  of  Eepresentatives,  under  the  statntorv  nrn 
visions  enacted  by  the  Colorado  Legislature 'in  efr  y  1963  p  Snf  to 
itiTno^r^f  ^'-  ]'  "^'''f'  '^'''  '^'  legislature  shoidd  creafe  65  Hon  e 
t^mZ  ^^  '"'^'^^  T^^  m  population  as  may  be,"  is  now  apportioned 
sufficiently  on  a  population  basis  to  comport  with  federal  constitutional ' 
requisites.  We  need  not  pass  on  this  question,  since  the  apporti^nm  n 
of  Senate  seats,  under  Amendment  No.  7,  clearly  involves  departTres 
permiSe  3''tr'^  representation  too  extreme  to  be  constitution  a  ly 
permissible,  and  there  is  no  indication  that  the  apportionment  of  the 
two  houses  of  the  Colorado  General  Assembly,  pursurntTo  he  1962 
constitutional  amendment,  is  severable.-  We'^fhLefore  conclude  that 
the  District  Court  erred  in  holding  the  legislative  apportionment  pfan 
embodied  m  Amendment  No.  7  to  be  constitutionally  valid  Under 
neither  Amendment  No.  7's  plan,  nor,  of  course,  the  previous  statutory 
scheme  is  the  overall  legislative  representation  in  the  two  ho  i.is  of  the 
Colorado  Legislature  sufficiently  grounded  on  population  to  be  con! 
stitutionally  sustainable  under  the  Equal  Protection  Clause.-^s 

having  been  fixed  under  s;c4n'^45  cannit  be VhL'La^^^^^^^t  /-atios,  after 

f^i^'^ei^'^  ^i!^ir'  t^-  "-T-"  e'^tS  \^o^srtife"^cort?tu°s^:.^ 

25  See  note  2,  supra. 

'^ In  re  Legislative  Reapportionment,  Zl'k  !>    2d  66   fToln    <?nr.    n^    ^<ic'>\    -n^ 

""  ^^%£!'^  iW-aryZaMfZ  Committee  for  Fair  Representation  v.  Taioes  TI    S 

tricts  s,,h4«nf^fll  '.  determining-  whether  a  good  faith  effort  to  establish  dis- 
consfder  a  S  ate-s  S'li/ivi'^.'n^n'K '^  has  been  made,  a  court  must  necessar  Iv 
A-^rniiiQ tL^ '^f  legislative   apportionment  scheme   as   a  whole.    Only  after   ah 

there  l^Ls  been ".n^^.°''^°''"'^''VP'^'^  '"  "^  totality  can  a  court  deterni  ne  whethe? 
Clause  ^.^.tfn.®^'''®"^  compliance  with  the  requisites  of  the  Equal  Protection 
may  be  ^f^fl^l"^  J""?"^  "^  ^^V-^*  population  basis,  so  long  rationally  jiistifial  °e 
Ke  w^th  rn.irfnr '^^'^S''^  ""  Slight  overrepresentation  of  a  particular  area  in  one 
tli^^fT,  v,^  ^^^J^-^  underrepresentation  of  that  area  in  the  other  liou'^e  But  on 
miy  be  cum^;i^'tifi'?^'.^"'^l  *J°^  population-based  representationy  hou|h  mi^or 
h^  both  houses  of %'"«t.%^^  1°^  offsetting  where  the  same  areas  ar^  disadvamS 
ment  sclfemi  at  l.^.f^^n  l^f ^!^*"^?'  a"<^  ^^^  therefore  render  the  apportion- 
ment  scnerne   at   least   constitutionally   suspect.    Of   course     the    court    be/nw    ran 

nXter'mTn^L^w-haf'lftl^n''^"""/!!^  presenf  apportionmen't  o^leaTVn  ?i1e°  House 
ii^rJr  !^     ^  ^"^t  ^*^^Ps  "^"st  be  talv-en  in  order  to  achieve  a  plan  of  lesrisla 

tlonat^rS'^enSs  '"  ''°'°'^''°   '"^^^  sufficiently  comports  wifhM'de^af'conftitu- 

""  ^'ref  sTs°^for''n,fr  ?n;.T-  ^^  ^.V  ^Kl.—  ^^^^^  ^^  discussed  some  of  the  underlying 
Tn  both  honse^  of  .  i^?°7  t^^t  the  Equal  Protection  Clause  requires  that  seati 
Xtion  ba^il  fn  ^v/^^*.''  legislature  must  be  apportioned  substantially  on  a  pop- 
ulation  basis   in   order   to   comport   with   federal   constitutional   requisites. 
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Except  as  an  interim  remedial  procedure  justifying  a  court  in  staying 
its  hand  temporarily,  we  find  no  significance  in  the  fact  that  a  non- 
judicial,  political  remedy  may  be   available   for   the   effectuation   of 
asserted  ri'^hts  to  equal  representation  in  a  state  legislature.  Courts  sit 
to  adjudicate  controversies  involving  alleged  denials  of  constitutional 
rights.  While  a  court  sitting  as  a  court  of  equity  might  be  justified  in 
temporarily  refraining  from  the  issuance  of  injunctive  relief  m  an 
apportionment  case  in  order  to  allow  for  resort  to  an  available  political 
remedy    such  as  initiative  and  referendum,  individual  constitutional 
riohts  cannot  be  deprived,  or  denied  judicial  effectuation,  because  of 
th'e  existence  of  a  nonjudicial  remedy  through  which  relief  against  the 
alleged  malapportionment,  which  the  individual  voters  seek,  might  be 
achieved    An  individual's  constitutionally  protected  right  to  cast  an 
equally  weighted  vote  cannot  be  denied  even  by  a  vote  of  a  majority  oi 
a  State's  electorate,  if  the  apportionment  scheme  adopted  by  the  voters 
fails  to  measure  up  to  the  requirements  of  the  Equal  Protection  Clause. 
Manifestly  the  fact  that  an  apportionment  plan  is  adopted  m  a  popular 
referendum  is  insufficient  to  sustain  its  constitutionality  or  to  induce  a 
court  of  equitv  to  refuse  to  act.  As  stated  by  this  Court  m  ^^  est  \ir- 
ginia  State  Bd.  of  Edno.  v.  Barnette,  319  U.  S.  624,  638,  ''One  s  right  to 
life,  liberty,  and  property  ...  and  other  fundamental  rights  may  not  be 
submitted  to  vote;  they  depend  on  the  outcome  of  no  elections.         A 
citizen's  constitutional  rights  can  hardly  be  infringed  simply  because  a 
maioritv  of  the  people  choose  to  do  so.^»  We  hold  that  the  fact  that  a 
challenged  legislative  apportionment  plan  was  approved  by  the  elec- 
torate  is   without   federal   constitutional   significance    if   the    scheme 
adopted  fails  to  satisfy  the  basic  requirements  of  the  Equal  Protection 
Clause,  as  delineated  in  our  opinion  in  Eeynolds  v.  Sims   And  we  con- 
clude that  the  fact  that  a  practicably  available  political  remedy    such 
as  initiative  and  referendum,  exists  under  state  law  provides  justifaca- 
tion  only  for  a  court  of  equity  to  stay  its  hand  temporarily  while  re- 
course to  such  a  remedial  device  is  attempted  or  while  proposed  ini- 
tiated measures  relating  to  legislative  apportionment  are  pending  ana 
will  be  submitted  to  the  State's  voters  at  the  next  election. 

^m^^^^S^IS^S^'rens^ceon   the  fact  J^at   A        ^^-t^o.    7   ha,^,^ 
adopted  by  a  vote  of  the  Colorado  electorate,  Judge  Uo>ie,   m  uifbenLn  b 
'*^'The  protection  of  constitutional  rights  is  not  to  1^^   approached   either  prag- 
matically  or  expediently,   and  though   the  fact  of   enactment  ^^^  ^   constituuonai 
provision  by  heavy  vote  of  the  electorate  produces  pause  and  generate  srestram 
we  can  not,  true  to  our  oath,  uphold  such  legislation  in  the  face  of  pan)aDie 
fringement  of   rights.   Thus,   state,  racial  .legislation   ^^ould   unquest^onauiy  ^^j^^^ 
overwhelming  electorate  ^PP^o^'alm  certain  of  om  states   yet  no  <?^\^°l^^^^  %^ 
that   this    factor   could   compensate   for   manifest   inequality,    it    i  ^     ^^_ 

argument  that  constitutional  law  is  not  ^  matter  of  majority  ^ote.  ^"^  ^^j  ^^^ 
tirt  philosophy  of  the  Fourteenth  A"^encment  teaches  that  it  is  persona        g^ 
which  are  to  be  protected  against  the  will  of  the  m?ooriiy.    ine  i  igiiL^ 
hero  asserted  are  the  rights  of  the  individual  Plamtiffs  to  ha^e  their  %otcscount^^^^ 
equally  with  those  of  other  voters.  .  .  .    tT]o  say  that  a  majoruj    of  tii^e  vot^^^ 

today  indicate  a  desire  to  be  governed  by  a  "ll^^,'*^' ^%  fat   t^^e^PPr^va^^ 
this  court  is  asked  to  resolve.   It  is  no  answer  to  say  that   tne  appro 
polling  place  necessarily  evidences   a  rational  plan    The   Pl^»"4'"A 4'^^,'^*' ^f  equal 
to  GN-p-ct  that  the  cause  will  be  determined  in  relation  to  the  stanciar  u  of^^uj-e 
protection.   Utilization  of  other  or  different   standards  denies  them   full  measure 
of  justice."  219  F.  Supp.,  at  94  4. 


CASES  ON  REAPPORTIONMENT  237 

Because  of  the  imminence  of  the  November  1962  election  and  the 
fact  that  two  initiated  proposals  relating  to  legislative  apportionment 
would  be  voted  on  by  the  State's  electorate  at  tfat  eloction^^the  D?tS 
Court  properly  stayed  its  hand  and  permitted  the  1962  election  of  e4s- 
lators  to  be  conducted  pursuant  to  the  existing  statutorv  scheme   But 

mpnt  nft  'T'r'">  'f '^^'^  \'^'  ''''''  '^^^°^^'  that  the  apportfon- 
ment  of  the  Colorado  Senate,  under  Amendment  No.  7,  is  rational  be 
cause  It  takes  into  account  a  variety  of  geographical,  historical,  topo- 
grajDhic  and  economic  considerations  fails  to  provide  an  adequate  justi- 
fication for  the  substantial  disparities  from  population-based  represen- 
tation m  the  allocation  of  Senate  seats  to  the  disfavored  populous 
areas.3  And  any  attempted  reliance  on  the  so-called  federal  analogy  is 
tactually  as  well  as  constitutionallv  without  merit  ^^ 

Since  the  apportionment  of  seats  in  the  Colorado  Legislature  under 
the  provisions  of  Amendment  No.  7,  fails  to  comport  with  the  require- 
ments of  the  Equal  Protection  Clause,  the  decision  below  must  be  re- 
versed. Beyond  what  we  said  in  our  opinion  in  Reynold s,^^  we  express 
no  view  on  questions  relating  to  remedies  at  the  present  time  On 
remand,  the  District  Court  must  now  determine  whether  the  immi- 
nence of  the  1964  primary  and  general  elections  requires  that  utiliza- 
tion of  the  apportionment  scheme  contained  in  the  constitutional 
amendment  be  permitted,  for  purposes  of  those  elections,  or  whether 
the  circumstances  in  Colorado  are  such  that  appellants'  rio-ht  to  cast 
adequately  weighted  votes  for  members  of  the  State  Legislature  can 
practicably  be  effectuated  in  1964.  Accordingly,  we  reverse  the  decision 
of  the  court  beloAv  and  remand  the  case  for  further  proceedings  con- 
sistent with  the  views  stated  here  and  in  our  opinion  in  Beynolds  v.  Sims. 


It  is  so  ordered. 


,-t,f^   ?i    °t".    -"^  the  merits,  the  District  Court  stated:  "By  the  admission  of  .states 
into    the    Lnion    with    constitutions    creating-    bicameral    legislatures,    membership 
to   Which    IS   not   apportioned   on   a   population    basis.    Congress    has    rejected   the 
?r'Q?y^oo?    .^"^"^i  representation   as  a  constitutional  requirement."   219   F.   Supp 
at  »z/-yz8.  For  the  reasons  stated  in  our  opinion  in  Reynolds  v.  Sims  U    S  ' 

at  ^^  ,  we  find  this  argument  unpersuasive  as  a  justification  for  the  deviations 
trom  population  m  the  apportionment  of  seats  in  the  Colorado  Senate  under  the 
provisions  of  Amendment  No.  7.  Also,  the  court  below  stated  that  the  disparities 
trom_  population-based  senatorial  representation  were  necessarv  in  order  to  pro- 
tect insular  minorities"  and  to  accord  recognition  to  -the  state's  heterogeneous 
cnaracteristics.  Such  rationales  are,  of  course,  insufficient  to  justify  the  sub- 
stantial deviations  from  population  in  the  apportionment  of  seats  in  the  Colorado 
benate  under  Amendment  in  No.  7,  under  the  views  stated  in  our  opinion  in 
Reynolds. 

^^^^.^^fV'^oMs  V.  Sims,  ^__  U.  S.  at ;  discussing  and  rejecting  the  applicability 

ot  the  so-called  federal  analogy  to  state  legislative  apportionment  matters.  As 
stated  in  the  dissent  below,  "It  would  appear  that  there  is  no  logical  basis  for 
distinguishing  between  the  lower  and  the  upper  house — that  the  equal  protection 
clause  applies  to  both  since  no  valid  anology  can  be  drawn  between  the  United 
btates  Congress"  and  state  legislatures.  219  F.  Supp.,  at  940-941.  Additionally,  the 
apportionment  scheme  embodied  in  the  provisions  of  Amendment  No.  7  differs 
significantly  from  the  plan  for  allocating  congressional  representation  among  the 
states.  Although  the  Colorado  House  of  Representatives  is  arguably  apportioned 
on  a  population  basis,  and  therefore  resembles  the  Federal  House,  senatorial  seats 
are  not  apportioned   to  counties  or  political  subdivisions  in  a  manner  that  at  all 

^,  c,    copiPares  with  the  allocation  of  two  seats  in  the  Federal  Senate  to  each  state. 

^See  Reynolds  v.  Siyns, U.S.  at 
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APPENDIX 

Amendment  No.  7,  approved  by  a  vote  of  the  Colorado  electorate  in 
November  1962,  appears  in  Colo.  Laws  1963,  c.  312,  p.  1045  et  seq.,  and, 
in  relevant  part,  provides  as  follows : 

"Sections  45,  46,  and  47  of  Article  V  of  the  Constitution  of 
Colorado  are  hereby  repealed  and  new  sections  45,  46,  47  and  48  of 
Article  V  are  adopted,  to  read  as  f oIIoavs  : 

"Section  45.  GENERAL  ASSEMBLY.  The  general  assembly 
shall  consist  of  39  members  of  the  senate  and  65  members  of  the 
house,  one  to  be  elected  from  each  senatorial  and  representative 
district.  Districts  of  the  same  house  shall  not  overlap.  All  districts 
shall  be  as  compact  as  may  be  and  shall  consist  of  contiguous  whole 
general  election  precincts.  No  part  of  one  county  shall  be  added  to 
another  county  or  part  of  another  county  in  forming  a  district. 
When  a  district  includes  two  or  more  counties  they  shall  be  con- 
tiguous. ^      ^, 

"Section  46.  HOUSE  OF  REPRESENTATIVES.  The  state 
shall  be  divided  into  65  representative  districts  which  shall  be  as 
nearly  equal  in  population  as  may  be. 

"Section  47.  SENATE.  The  state  shall  be  divided  into  39  sena- 
torial districts.  The  apportionment  of  senators  among  the  counties 
shall  be  the  same  as  now  provided  by  63-1-3  of  Colorado  Revised 
Statutes  1953,  which  shall  not  be  repealed  or  amended  other  than 
in  numbering  districts,  except  that  the  counties  of  Cheyenne,  El- 
bert, Kiowa,  Kit  Carson  and  Lincoln  shall  form  one  district,  and 
one  additional  senator  is  hereby  apportioned  to  each  of  the  counties 
of  Adams,  Arapahoe,  Boulder  and  Jefferson.  Within  a  county  to 
which  there  is  apportioned  more  than  one  senator,  senatorial  dis- 
tricts shall  be  as  nearly  equal  in  population  as  may  be. 

"Section  48.  REVISION  OF  DISTRICTS.  At  the  regular  ses- 
sion of  the  general  assembly  of  1963  and  each  regular  session  next 
following  official  publication  of  each  Federal  enumeration  of  the' 
population  of  the  State,  the  general  assembly  shall  immediately 
alter  and  amend  the  boundaries  of  all  representative  districts  and 
of  those  senatorial  districts  within  any  county  to  which  there  is 
apportioned  more  than  one  senator  to  conform  to  the  requirements 
of  Sections  45,  46  and  47  of  this  Article  V.  After  45  days  from  the 
beginning  of  each  such  regular  session,  no  member  of  the  general 
assemblv  shall  be  entitled  to  or  earn  any  compensation  or  receive 
any  pavments  on  account  of  salary  or  expenses,  and  the  members 
of  any  ^general  assembly  shall  be  ineligible  for  election  to  succeed 
themselves  in  office,  until  such  revisions  have  been  made.  Until  the 
completion  of  the  terms  of  the  representatives  elected  at  the  general 
election  held  in  November  of  1962  shall  have  expired,  the  appor- 
tionment of  senators  and  representatives  and  the  senatorial  and 
representative  districts  of  the  general  assembly  shall  be  as  provided 
bylaw." 
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Andres  Lucas  et  a\.,  etc.. 
Appellants, 

V. 

The  Forty-Fourth  General  Assembly  of  the  State  of  Colorado  et  al. 

WMCA,  Inc.,  et  al.. 
Appellants, 

Y. 

John  P.  Lomenzo,  Secretary  of  State  of  the  State  of  New  York,  et  al. 
[June  15,  1964.] 
Mr.  Justice  Stewart,  whom  Mr.  Justice  Clark  joins,  dissenting : 
It  is  important  to  make  clear  at  the  outset  what  these  eases  are  not 
about.  They  have  nothing  to  do  with  the  denial  or  impairment  of  any 
person  s  right  to  vote.  Nobody's  right  to  vote  has  been  denied.  Nobody's 
right  to  vote  has  been  restricted.  Nobody  has  been  deprived  of  the 
right  to  have  his  vote  counted.  The  voting  right  eases  which  the  Court 
cites  are,  therefore,  completely  wide  of  the  mark.^  Secondly,  these  cases 
have_  nothing  to  do  with  the  "weighting"  or  "diluting"  of  votes  cast 
withm  any  electoral  unit.  The  rule  of  Gray  v.  Sanders,  372  U.  S.  368, 
IS,  therefore,  completely  without  relevance  here.^  Thirdly,  these  eases 
are  not  concerned  with  the  election  of  members  of  the  Congress  of  the 
United  States,  governed  by  Article  I  of  the  Constitution.  Consequently, 
the  Court's  decision  in  Wesherry  v.  Sanders,  376  U.  S.  1,  throws  no 
light  at  all  on  the  basic  issue  now  before  us.^ 

The  question  involved  in  these  cases  is  quite  a  different  one.  Simply 
stated,  the  question  is  to  what  degree,  if  at  all,  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  limits  each  sovereign  State's 
freedom  to  establish  appropriate  electoral  constituencies  from  which 
representatives  to  the  State's  bicameral  legislative  assembly  are  to  be 
chosen.  The  Court's  answer  is  a  blunt  one,  and,  I  think,  woefully  wrong. 
The  Equal  Protection  Clause,  says  the  Court,  "requires  that  the  seats 
m  both  houses  of  a  bicameral  state  legislature  must  be  apportioned  on 
a  population  basis."'* 

After  searching  carefully  through  the  Court's  opinions  in  these  and 
their  companion  cases,  I  have  been  able  to  find  but  two  reasons  offered 
in  support  of  this  rule.  First,  says  the  Court,  it  is  "established  that  the 
fundamental  principle  of  representative  government  in  this  country  is 

^  See  Reynolds  v.  Sims,  ante.  pp. ,  citing:  Ex  parte  Yarbrongh,  110  U.  S    651- 

United  States  v.  Mosely.  238  U.  S.  383;  Guinn  v.  United  States,  238  U,  S  347- 
Lane  v.  Wilson.  307  U.  S.  268;  United  States  v.  Classic.  313  U.  S.  209;  Ex  parte 
Siebold,  100  U.  S.  371  ;  United  States  v.  Saylor,  322  U.  S.  385;  Gomillion  v.  Light- 
foot,  364  U.  S.  339  ;  Nixon  v.  Herndon,  273  U.  S.  536;  Nixon  v.  Condon,  286  U  S 
73;  Smith  v.  Allwright,  321  U.  S.  649  ;  Terry  v.  Adams,  345  U.  S.  461. 
Once  the  g-eographical  unit  for  whicli  a  representative  is  to  be  chosen  is  designaterl. 
all  who  participate  in  the  election  are  to  have  an  equal  vote  .  .  .  ."  Gray  v 
Sanders,  372  U.  S.,  at  379.  The  Court  carefully  emphasized  in  G7-ay  that  the  case 
did  not  "involve  a  question  of  the  degree  to  which  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment  limits  the  authoritj'  of  a  State  Legislature  in 
designing  the  geographical  districts  from  which  representatives  are  chosen  .  . 
for  the   State  Legislature  .   .   .   ."   372   U.   S.,   at   376. 

«In  Wesherry  v.  Sanders  the  Court  held  that  Article  I  of  the  Constitution  ("which 
ordained  that  members  of  the  United  States  Senate  shall  represent  grossly  dis- 
parate constituencies  in  terms  of  numbers,  U.  S.  Const.,  Art.  I,  §  3,  cl.  1  ;  see 
U.  S.  Const.,  Amend.  XVII)  ordained  that  members  of  the  United  States  House 
of  Representatives  shall  renresent  constituencies  as  nearly  as  practicable  of  equal 
size  in  terms  of  numbers.  U.  S.  Const.,  Art.  I,  §  2. 

*  See  Reynolds  v.  Sims,  ante,  p. . 
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one  of  equal  representation  for  equal  numbers  of  people  .  . .  -"^  With 
all  respect,  I  think  that  this  is  not  correct,  simply  as  a  matter  of  tact. 
It  has  been  unansAverably  demonstrated  before  now  that  this_    was  not 
the  colonial  system,  it  was  not  the  system  chosen  for  the  national  gov- 
ernment by  the  Constitution,  it  was  not  the  system  exclusively  or  even 
predominantly  practiced  by  the  States  at  the  time  of  adoption  of  the 
Fourteenth  Amendment,  it  is  not  predominantly  practiced  by  the  btates 
today."  «  Secondly,  says  the  Court,  unless  legislative  districts  are  equal 
in  population,  voters  in  the  more  populous  districts  will  suiter  a     de- 
basement" amounting  to  a  constitutional  injury.  As  the  Court  explains 
it    "To  the  extent  that  a  citizen's  right  to  vote  is  debased,  he  is  that 
much  less  a  citizen."  ^  We  are  not  told  how  or  why  the  vote  of  a  person 
in  a  more  populated  legislative  district  is  "debased,"  or  how  or  why 
he  is  less  a  citizen,  nor  is  the  proposition  self-evident.  I  find  it  impos- 
sible to  understand  how  or  why  a  voter  in  California,  for  instance, 
either  feels  or  is  less  a  citizen  than  a  voter  in  Nevada,  simply  because 
despite  their  population  disparities,  each  of  those  States  is  represented 
by  two  United  States  Senators.^ 

To  put  the  matter  plainly,  there  is  nothing  in  all  the  history  ot  this 
Court's  decisions  which  supports  this  constitutional  rule.  The  Court  s 
draconian  pronouncement,  which  makes  unconstitutional  the  legisla- 
tures of  most  of  the  50  States,  finds  no  support  in  the  words  of  the  Con- 
stitution, in  any  prior  decision  of  this  Court,  or  in  the  175-year  political 
history  of  our  Federal  Union.^  With  all  respect,  I  am  convinced  these 

l^Rnl^llv^Cnrr   369  U    S    186,266,301   (Frankfurter,  J.,  dissenting) . 

«B«fcer  v^Carr^  ^b9  u    a.  160,  v  relevant  historical   materials  contained 

in  mI  JusTicI  HARLAN'S  disse'iiting  opinion  filed  this  day  in  these  and  their  com- 

panion  cases,  a^ite,  p. 

Bofrhfbasis^orthe'lleo'census,  each  Senator  from  Nevada  represents  fewer  than 
150  000  constituents   wlVue  each  Senator  from  California  represents  almost  8  000 
nnnA<,wi^ll  become  clear  later  in  this  opinion,  I   do  not  mean  to   imply  that  a 
suteleojslative'apportfonment  system  modeled  precisely  upon  the  Federal  Con- 
gress would  necessarily  be  constitutionally  valid  in  every  btate.  t,„i.„„ 

»  Tt  hafbeln  the  broad  consensus  of  the  state  and  federal  courts  which,  since  Baker 
V  Carr  369  US  ISfi"  have  been  faced  with  the  basic  question  involved  m  these 
cases  that  the  rule  which  the  Court  announces  today  has  no  basis  m  the  Con- 
stitution and  no  root  in  reason.  See,  e.  g.,  Sohel  v  Adams,  208  F.  Supp  316  214 
F  Supp  811;  TMgven  v.  Meyers,  211  F.  Supp.  826  ,  Sims  v.  Frtiifc  205  F.  Supp. 
94-.    9ns  Tn    4iinn    431    ante    p  ;    W.  M.   C.   A.,  Inc..  v.   Simon,   208   F.    Supp. 

les'  ante  P  ^^-  Baker  yCarr;2oh  F.  Supp.  34l';  Mann  v.  Davis,  2U  F.  Supp 
111'  ante:^v.~-;  Toombs  v.  Fo'rtson,  205  F.  Supp^  248;  Davis  v.  S^«7iors^  217 
F  Supp  492  ;  Nolan  v.  Rhodes.  218  F.  Supp.  953  ;  Moss  v.  Burkhart,  207  F  Supp. 
Rk'^  Ti^cov  Lrrve  219  F  Supp.  922,  ante,  p.  -  ;  Wisconsin  v.  Zimrneprum  209 
^  Snvv    lsl-MZ%iallv'Ha^^  F.  Supp.  989;  Hearne  v.  Smylie,  225  F    Supp. 

J45;  L««/v.'  M«l/ms  145  So.  2d  871  (Fla.)  ;  Caesar  v-WiZZtams  84  Idaho  254. 
371  P.  2d  241;  Maryland  Committee  for  Fair  Revresentation  y.  Tawes,  228  McL 
412  180  A  2d  G56,  182  A.  2d  877.  229  Md.  406,  184  A.  2d  715  ante,  p.  --- .^-C'ew« 
V  Mrn/nr^d  182  A  2d  897  (N.  H.)  ;  Jackman  v.  Bodine,  78  N.  J.  Super.  414  188 
a\  tr^/rf  sleeney  V.  2^o«6,  183  A.  2d  296    (R.  I.)  ;  Mikell  v.  Rousseau,  183  A. 

^^ThJ  u'Titings  of  scholars  and  commentators  have  reflected  the  same  view  See, 
e.  a.,  De  Grazia,  Apportionment  and  Representative  Government ;  Neal,  Baker  v 
Pnrr-  Politics  in  Search  of  Law,  1962  Supreme  Court  Review  252:  Uixon,  Legis- 
S[ve  A^poVTionmenYand  the  Federal  Constitution,  27  Law  and  Co^.tempora^y 
Prob  329;  Dixon,  Apportionment  Standards  and  .ludicial  Power,  38  Notre  Uame 
Lawver  367  ;  Israel,  On  Charting  a  Course  Through  the  Mathematical  Quagmre^ 
The  Future  of  Baker  v.  Carr,  61  Mich.  L.  Rev.  107  ;  Israel,  Nonpopulation  Factors 
Refevant  to  an  Acceptable  Standard  of  Apportionment,  38  Notre  Dame  Lawyer 
499V  Lucas,  Legislative  Apportionment  and  Representative  Government  The 
Meaning  of  Bakf-r  v.  Carr,  61  Mich.  L.  Rev.  711;  Fripdelbaum,  Baker  v^Carr^ 
The  New  Doctrit.e  of  .ludicial  Intervention  and  its  Implica  ions  for  American 
Federalism.  29  U.  of  Chi.  L.  Rev.  673;  Bickel,  The  Durability  of  Col  grove  v. 
Green,  72  Yale  L.  J.  39;  McCloskey.  The  Reapportionment  Case  76  Hajv  -b. 
Rev.  54  ;  Freund.  New  Vistas  in  Constitutional  Law,  112  U.  of  Pa  L-  R^v-boi 
639  •  Comment,  Baker  v.  Carr  and  Legislative  Apportionments :  A  Problem  01 
Standards,  72  Yale.  L.  J.  968. 
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decisions  mark  a  long  step  backward  into  that  unhappy  era  when  a 
majority  of  the  members  of  this  Court  were  thouglit  by  many  to  have 
convinced  themselves  and  each  other  that  the  demands  of  the  Consti- 
tution were  to  be  measured  not  by  what  it  says,  but  by  their  own  no- 
tions of  wise  political  theory.  The  rule  announced  today  is  at  odds  with 
long-established  principles  of  constitutional  adjudication  under  the 
Equal  Protection  Clause,  and  it  stifles  values  of  local  individuality  and 
initiative  vital  to  the  character  of  the  Federal  Union  which  it  was  the 
genius  of  our  Constitution  to  create. 

I. 

What  the  Court  has  done  is  to  convert  a  particular  political  philos- 
ophy into  a  constitutional  rule,  binding  upon  each  of  the  50  States, 
from  Maine  to  Hawaii,  from  Alaska  to  Texas,  without  regard  and  with- 
out respect  for  the  many  individualized  and  differentiated  character- 
istics of  each  State,  characteristics  stemming  from  each  State 's  distinct 
history,  distinct  geography,  distinct  distribution  of  population,  and 
distinct  political  heritage.  My  own  understanding  of  the  various  theo- 
ries of  representative  government  is  that  no  one  theory  has  ever  com- 
manded unanimous  assent  among  political  scientists,  historians,  or 
others  who  have  considered  the  problem.^'^  But  even  if  it  were  thought 
that  the  rule  announced  today  by  the  Court  is,  as  a  matter  of  political 
theory,  the  most  desirable  general  rule  which  can  be  devised  as  a  basis 
for  the  make-up  of  the  representative  assembly  of  a  typical  State,  I 
could  not  join  in  the  fabrication  of  a  constitutional  mandate  which  im- 
ports and  forever  freezes  one  theory  of  political  thought  into  our  Con- 
stitution, and  forever  denies  to  every  State  any  opportunity  for  en- 
lightened and  progressive  innovation  in  the  design  of  its  democratic 
institutions,  so  as  to  accommodate  within  a  system  of  representative 
government  the  interests  and  aspirations  of  diverse  groups  of  people, 
without  subjecting  any  group  or  class  to  absolute  domination  by  a 
geographically  concentrated  or  highly  organized  majority. 

Representative  government  is  a  process  of  accommodating  group 
interests  through  democratic  institutional  arrangements.  Its  function 
is  to  channel  the  numerous  opinions,  interests,  and  abilities  of  the 
people  of  a  State  into  the  making  of  the  State's  public  policy.  Appro- 
priate legislative  apportionment,  therefore,  should  ideally  be  designed 
to  insure  effective  representation  in  the  State's  legislature,  in  coopera- 
tion with  other  organs  of  political  power,  of  the  various  groups  and 
interests  making  up  the  electorate.  In  practice,  of  course,  this  ideal  is 
approximated  in  the  particular  apportionment  system  of  any  State  by 
a  realistic  accommodation  of  the  diverse  and  often  conflicting  political 
forces  operating  within  the  State. 

I  do  not  pretend  to  any  specialized  knowledge  of  the  myriad  of 
individual  characteristics  of  the  several  States,  beyond  the  records  in 
the  cases  before  us  today.  But  I  do  know  enough  to  be  aware  that  a 
system  of  legislative  apportionment  which  might  be  best  for  South 
Dakota,  might  be  unwise  for  Hawaii  with  its  many  islands,  or  Michi- 
gan with  its  Northern  Peninsula.  I  do  know  enough  to  realize  that 

1"  See,  e.  g.,  DeGrazia,  Apportionment  and  Representative  Government,  pp.  19-63; 
Ross,  Elections  and  Electors,  pp.  21-127  ;  Lakeman  and  Lambert,  Voting  in  De- 
mocracies, pp.  19-37,  149-156;  Hogan,  Election  and  Representation;  Dahl,  A. 
Preface  to  Democratic  Theory. 
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« 

Montana  witli  its  vast  distances  is  not  Rhode  Island  with  its  heavy 
concentrations  of  people.  I  do  know  enough  to  be  aware  of  the  great 
variations  among  the  several  States  in  their  historic  manner  of  dis- 
tributing legislative  power— of  the  Governors'  Councils  in  New  Eng- 
land, of  the  broad  powers  of  initiative  and  referendum  retained  in 
some  States  by  the  people,  of  the  legislative  power  which  some  States 
give  to  their  Governors,  by  the  right  of  veto  or  otherwise,  of  the 
widelv  autonomous  home  rule  which  many  States  give  to  their  cities.^^ 
The  Court  today  declines  to  give  any  recognition  to  these  considera- 
tions and  countless  others,  tangible  and  intangible,  in  holding  uncon- 
stitutional the  particular  systems  of  legislative  apportionment  which 
these  States  have  chosen.  Instead,  the  Court  says  that  the  require- 
ments of  the  Equal  Protection  Clause  can  be  met  in  any  State  only 
by  the  uncritical,  simplistic,  and  heavy-handed  application  of  sixth- 
grade  arithmetic. 

But  legislators  do  not  represent  faceless  numbers.  They  represent 
people,  or,  more  accurately,  a  majority  of  the  voters  in  their  districts- 
people  with  identifiable  needs  and  interests  which  require  legislative 
representation,  and  which  can  often  be  related  to  the  geographical 
areas  in  which  these  people  live.  The  very  fact  of  geographic  districting, 
the  constitutional  validity  of  which  the  Court  does  not  question,  car- 
ries with  it  an  acceptance  of  the  idea  of  legislative  representation  of 
regional  needs  and  interests.  Yet  if  geographical  residence  is  irrelevant, 
as  the  Court  suggests,  and  the  goal  is  solely  that  of  equally  ' '  weighted ' ' 
votes,  I  do  not  understand  why  the  Court's  constitutional  rule  does 
not  require  the  abolition  of  districts  and  the  holding  of  all  elections 
at  large.^^ 

The  fact  is,  of  course,  that  population  factors  must  often  to  some 
degree  be  subordinated  in  devising  a  legislative  apportionment  plan 
which  is  to  achieve  the  important  goal  of  ensuring  a  fair,  effective,  and 
balanced  representation  of  the  regional,  social,  and  economic  interests 
within  a  State.  And  the  further  fact  is  that  throughout  our  history 
the  apportionments  of  State  Legislatures  have  reflected  the  strongly 
felt  American  tradition  that  the  public  interest  is  composed  of  many 
diverse  interests,  and  that  in  the  long  run  it  can  better  be  expressed  by 
a  medley  of  component  voices  than  by  the  majority's  monolithic  com- 
mand. "What  constitutes  a  rational  plan  reasonably  designed  to  achieve 
this  objective  will  vary  from  State  to  State,  since  each  State  is  unique, 
in  terms  of  topography,  geography,  demography,  history,  heterogeneity 
and  concentration  of  population,  variety  of  social  and  economic  inter- 
ests, and  in  the  operation  and  interrelation  of  its  political  institutions. 
But  so  long  as  a  State's  apportionment  plan  reasonably  achieves,  in  the 
light  of  the  State's  own  characteristics,  effective  and  balanced  repre- 

"  See,  e.  g.,  Sandalow,  The  Limits  of  Municipal  Power  Under  Home  Rule :  A  Role  for 
the  Courts,  48  Minnesota  L.  Rev.  643  ;  Klemme,  The  Powers  of  Home  Rule  Cities 
in  Colorado,  36  U.  of  Colo.  L.  Rev.  321. 

12  Even  with  legislative  districts  of  exactly  equal  voter  population,  26%  of  the  elec- 
torate (a  bare  majority  of  the  voters  in  a  bare  majority  of  the  districts)  can, 
as  a  matter  of  the  kind  of  theoretical  mathematics  embraced  by  the  Court,  elect 
a  majority  of  the  legislature  under  our  simple  majority  electoral  system.  Thus, 
the  Court's  constitutional  rule  permits  minority  rule. 

Students  of  the  mechanics  of  voting  systems  tell  us  that  if  all  that  matters  is 
that  votes  count  equally,  the  best  vote-counting  electoral  system  is  proportional 
representation  in  state-wide  elections.  See,  e.  g.,  Lakeman  and  Lambert,  supra, 
n.  10.  It  is  just  because  electoral  systems  are  intended  to  serve  functions  other 
than  satisfying  mathematical  theories,  however,  that  the  system  of  proportional 
representation  has  not  been  widely  adopted.  Ihid. 
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sentation  of  all  substantial  interests,  without  sacrificing  the  principle 
of  effective  majority  rule,  that  plan  cannot  be  considered  irrational. 


This  brings  me  to  what  I  consider  to  be  the  proper  constitutional 
standards  to  be  applied  in  these  cases.  Quite  simply,  I  think  the  cases 
should  be  decided  by  application  of  accepted  principles  of  constitu- 
tional adjudication  under  the  Equal  Protection  Clause.  A  recent  ex- 
pression by  the  Court  of  these  principles  will  serve  as  a  generalized 
compendium : 

"  [T]he  Fourteenth  Amendment  permits  the  States  a  wide  scope 
of  discretion  in  enacting  laws  which  affect  some  groups  of  citizens 
differently  than  others.  The  constitutional  safeguard  is  offended 
only  if  the  classification  rests  on  grounds  wholly  irrelevant  to  the 
achievement  of  the  State's  objective.  State  legislatures  are  pre- 
sumed to  have  acted  within  their  constitutional  power  despite  the 
fact  that,  in  practice,  their  laws  result  in  some  inequality.  A 
statutory  discrimination  will  not  be  set  aside  if  any  state  of  facts 
reasonably  may  be  conceived  to  justify  it."  McGowaii  v.  Mary- 
land, 366  U.  S.  420,  425^26. 

These  principles  reflect  an  understanding  respect  for  the  unique  values 
inherent  in  the  Federal  Union  of  States  established  by  our  Constitu- 
tion. They  reflect,  too,  a  wise  perception  of  this  Court's  role  in  that 
constitutional  system.  The  point  was  never  better  made  than  by  Mr. 
Justice  Brandeis,  dissenting  in  New  State  Ice  Co.  v.  Liehmami,  285 
U.  S.  262,  280.  The  final  paragraph  of  that  classic  dissent  is  worth  re- 
peating here : 

''To  stay  experimentation  in  things  social  and  economic  is  a 
grave  responsibility.  Denial  of  the  right  to  experiment  may  be 
fraught  with  serious  consequences  to  the  Nation.  It  is  one  of  the 
happy  incidents  of  the  federal  system  that  a  single  courageous 
State  may,  if  its  citizens  choose,  serve  as  a  laboratory;  and  try 
novel  social  and  economic  experiments  without  risk  to  the  rest 
of  the  country.  This  Court  has  the  power  to  prevent  an  experi- 
ment. We  may  strike  down  the  statute  which  embodies  it  on  the 
ground  that,  in  our  opinion,  the  measure  is  arbitrary,  capricious 
or  unreasonable.  .  .  .  But  in  the  exercise  of  this  high  power,  we 
must  be  ever  on  our  guard,  lest  we  erect  our  prejudices  into  legal 
principles.  If  we  would  guide  by  the  light  of  reason,  we  must  let 
our  minds  be  bold."  285  U.  S.,  at  311. 

That  cases  such  as  the  ones  now  before  us  were  to  be  decided  under 
these  accepted  Equal  Protection  Clause  standards  was  the  clear  import 
of  what  was  said  on  this  score  in  Baker  v.  Carr,  369  U.  S.  186,  226 : 

"Nor  need  the  appellants,  in  order  to  succeed  in  this  action,  ask 
the  Court  to  enter  upon  policy  determinations  for  which  judicially 
manageable  standards  are  lacking.  Judicial  standards  under  the 
Equal  Protection  Clause  are  well  developed  and  familiar,  and  it 
has  been  open  to  courts  since  the  enactment  of  the  Fourteenth 
Amendment  to  determine,  if  on  the  particular  facts  they  must,  that 
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a  discrimination  reflects  no  policy,  but  simply  arbitrary  and  ca- 
pricious action." 

It  is  to  be  remembered  that  the  Court  in  Baker  v.  Carr  did  not  ques- 
tion what  had  been  said  only  a  few  years  earlier  in  MacDougall  v. 
Oreen,  335  U.  S.  281,  284 : 

''It  would  be  strange  indeed,  and  doctrinaire,  for  this  Court,  ap- 
plying such  broad  constitutional  concepts  as  due  process  and  equal 
protection  of  the  laws,  to  deny  a  State  the  power  to  assure  a  proper 
diffusion  of  political  initiative  as  between  its  thinly  populated 
counties  and  those  having  concentrated  masses,  in  view  of  the  fact 
that  the  latter  have  practical  opportunities  for  exerting  their  po- 
litical weight  at  the  polls  not  available  to  the  former.  The  Consti- 
tution— a  practical  instrument  of  government— makes  no  such  de- 
mands on  the  States." 

Moving  from  the  general  to  the  specific,  I  think  that  the  Equal  Pro- 
tection Clause  demands  but  two  basic  attributes  of  any  plan  of  state 
legislative  apportionment.  First,  it  demands  that,  in  the  light  of  the 
State's  own  characteristics  and  needs,  the  plan  must  be  a  rational  one. 
Secondly,  it  demands  that  the  plan  must  be  such  as  not  to  permit  the 
systematic  frustration  of  the  will  of  a  majority  of  the  electorate  of  the 
State. ^^  I  think  it  is  apparent  that  any  plan  of  legislative  apportion- 
ment which  could  be  shown  to  reflect  no  policy,  but  simply  arbitrary 
and  capricious  action  or  inaction,  and  that  any  plan  which  could  be 
shown  systematically  to  prevent  ultimate  effective  majority  rule,  would 
be  invalid  under  accepted  Equal  Protection  Clause  standards.  But,  be- 
yond this,  I  think  there  is  nothing  in  the  Federal  Constitution  to  pre- 
vent a  State  from  choosing  any  electoral  legislative  structure  it  thinks 
best  suited  to  the  interests,  temper,  and  customs  of  its  people.  In  the 
light  of  these  standards,  I  turn  to  the  Colorado  and  New  York  plans 
of  legislative  apportionment. 

III. 
COLORADO. 

The  Colorado  plan  creates  a  General  Assembly  composed  of  a  Senate 
of  39  members  and  a  House  of  65  members.  The  State  is  divided  into 
65  equal  population  representative  districts,  with  one  representative  to 
be  elected  from  each  district,  and  39  senatorial  districts,  14  of  which 
include  more  than  one  county.  In  the  Colorado  House,  the  majority 
unquestionably  rules  supreme,  with  the  population  factor  untempered 
by  other  considerations.  In  the  Senate  rural  minorities  do  not  have 
effective  control,  and  therefore  do  not  have  even  a  veto  power  over  the 
will  of  the  urban  majorities.  It  is  true  that,  as  a  matter  of  theoretical 
arithmetic,  a  minority  of  36%  of  the  voters  could  elect  a  majority  of 

i«In  Baker  v.  Carr,  369  U.  S.  186,  it  was  alleged  that  a  substantial  numerical 
majority  had  an  effective  voice  in  neither  legislative  house  of  Tennessee.  Failure 
to  reapportion  for  60  years  in  flagrant  violation  of  the  Tennessee  Constitution 
and  in  the  face  of  intervening  population  growth  and  movement  had  created 
enormous  disparities  among  legislative  districts — even  among  districts  seemingly 
identical  in  comijosition — which,  it  was  alleged,  perpetuated  minority  rule  and 
could  not  be  justified  on  any  rational  basis.  It  was  further  alleged  that  all  other 
means  of  modifying  the  apportionment  had  proven  futile,  and  that  the  Tenne-'see 
legislators  had  such  a  vested  interest  in  maintaining  the  status  quo  that  reappor- 
tionment by  the  legislature  was  not  a  practical  possiljility.  See  generally,  the 
concurring  opinion  of  Mr.  Justice  Clark,  369  U.  S.  251 
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the  Senate,  but  this  percentage  has  no  real  meaning  in  terms  of  the 
legislative  process. i-*  Under  the  Colorado  plan,  no  possible  combination 
of  Colorado  senators  from  rural  districts,  even  assuming  arguendo  that 
they  would  vote  as  a  bloc,  could  control  the  Senate.  To  arrive  at  the 
36%  figure,  one  must  include  with  the  rural  districts  a  substantial 
number  of  urban  districts,  districts  with  substantially  dissimilar  in- 
terests. There  is  absolutely  no  reason  to  assume  that 'this  theoretical 
majority  would  ever  vote  together  on  any  issue  so  as  to  thwart  the 
wishes  of  the  majority  of  the  voters  of  Colorado.  Indeed,  when  we 
eschew  the  world  of  numbers,  and  look  to  the  real  world  of  effective 
representation,  the  simple  fact  of  the  matter  is  that  Colorado's  three 
metropolitan  areas,  Denver,  Pueblo,  and  Colorado  Springs,  elect  a  ma- 
jority of  the  Senate. 

The  State  of  Colorado  is  not  an  economically  or  geographically  ho- 
mogeneous unit.  The  Continental  Divide  crosses  the  State  in  a  meander- 
ing line  from  north  to  south,  and  Colorado's  104,247  square  miles  of 
area  are  almost  equally  divided  between  high  plains  in  the  east  and 
rugged  mountains  in  the  west.  The  State's  population  is  highly  con- 
centrated in  the  urbanized  eastern  edge  of  the  foothills,  while  farther 
to  the  east  lies  that  agricultural  area  of  Colorado  which  is  a  part  of 
the  Great  Plains.  The  area  lying  to  the  west  of  the  Continental  Divide 
is  largely  mountainous,  with  two-thirds  of  the  population  living  in 
communities  of  less  than  2,500  inhabitants  or  on  farms.  Livestock  rais- 
ing, mining  and  tourism  are  the  dominant  occupations.  This  area  is 
further  subdivided  by  a  series  of  mountain  ranges  containing  some  of 
the  highest  peaks  in  the  United  States,  isolating  communities  and  mak- 
ing transportation  from  point  to  point  difficult,  and  in  some  places  dur- 
ing the  winter  months  almost  impossible.  The  fourth  district  region  of 
the  State  is  the  South  Central  region,  in  which  is  located  the  most 
economically  depressed  area  in  the  State.  A  scarcity  of  water  makes  a 
state-wide  water  policy  a  necessity,  with  each  region  affected  differently 
by  the  problem. 

The  District  Court  found  that  the  people  living  in  each  of  these  four 
regions  have  interests  unifying  themselves  and  differentiating  them 
from  those  in  other  regions.  Given  these  underlying  facts,  certainly  it 
was  not  irrational  to  conclude  that  effective  representation  of  the  in- 
terests of  the  residents  of  each  of  these  regions  was  unlikely  to  be 
achieved  if  the  rule  of  equal  population  districts  were  mechanically 
imposed;  that  planned  departures  from  a  strict  per  capita  standard 
of  representation  were  a  desirable  way  of  assuring  some  representation 
of  distinct  localities  whose  needs  and  problems  might  have  passed  un- 
noticed if  districts  had  been  drawn  solely  on  a  per  capita  basis;  a  de- 
sirable way  of  assuring  that  districts  should  be  small  enough  in  area, 
in  a  mountainous  State  like  Colorado,  where  accessibility  is  affected 
by  configuration  as  well  as  compactness  of  districts,  to  enable  each 

"  The  theoretical  figure  is  arrived  at  by  placing-  the  legislative  districts  for  each  house 
in  rank  order  of  population,  and  by  counting-  down  the  smallest  population  end 
of  the  list  a  sufficient  distance  to  accumulate  the  minimum  population  -which 
could  elect  a  majority  of  the  house  in  question.  It  is  a  meanin-leps  abstraction 
as  applied  to  a  multimembered  body  because  the  factors  of  political  party  align- 
ment and  interest  representation  make  such  theoretical  bloc  voling  a  practical 
impossibility.  For  example,  31,000,000  people  in  the  26  least  populous  States  rep- 
resenting only  17%  of  United  States  population  having  52%  of  the  Senators  in  the 
United  States  Senate.  But  no  one  contends  that  this  bloc  controls  the  Senate  s 
legislative  process. 
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senator  to  have  firsthand  knowledge  of  his  entire  district  and  to  main- 
tain close  contact  with  his  constituents;  and  a  desirable  way  of  avoid- 
ino-  the  drawing  of  district  lines  which  wonld  submerge  the  needs  and 
wfshes  of  a  portion  of  the  electorate  by  grouping  them  in  districts  with 
laro-er  numbers  of  voters  with  wholly  different  interests. 

ft  is  clear  from  the  record  that  if  per  capita  representation  were  the 
rule  in  both  houses  of  the  Colorado  Legislature,  counties  havmg  small 
populations  would  have  to  be  merged  with  larger  counties  having 
totally  dissimilar  interests.  Their  representatives  would  not  only  be 
unfamiliar  with  the  problems  of  the  smaller  county,  but  the  interests  of 
the  smaller  counties  might  well  be  totally  submerged  to  the  interests  of 
the  larger  counties  with  which  they  are  joined.  Since  representatives 
representing  conflicting  interests  might  well  pay  greater  attention  to 
the  views  of  the  majority,  the  minority  interests  could  be  denied  any 
effective  representation  at  all.  Its  votes  would  not  be  merely  "diluted, 
an  injury  which  the  Court  considers  of  constitutional  dimensions,  but 
rendered  totally  nugatory. 

The  findings  of  the  District  Court  speak  for  themselves : 

"The  heterogeneous  characteristics  of  Colorado  justify  geo- 
graphic districting  for  the  election  of  the  members  of  one  chamber 
of  the  legislature.  In  no  other  way  may  representation  be  afforded 
to  insular  minorities.  Without  such  districting  the  metropolitan 
areas  could  theoretically,  and  no  doubt  practically,  dominate  both 
chambers  of  the  legislature. 

' '  The  realities  of  topographic  conditions  with  their  resulting  effect 
on  population  may  not  be  ignored.  For  an  example,  if  [the  rule  of 
equal  population  districts]  was  to  be  accepted,  Colorado  would 
have  one  senator  for  approximately  every  45,000  persons.  Two  con- 
tiguous Western  Region  senatorial  districts,  Nos.  29  and  37,  have  a 
combined  population  of  51,675  persons  inhabiting  an  area  of  20,514 
square  miles.  The  division  of  this  area  into  two  districts  does  not 
offend  any  constitutional  provisions.  Rather,  it  is  a  wise  recognition 
of  the  practicalities  of  life.  ... 

"We  are  convinced  that  the  apportionment  of  the  Senate  by 
Amendment  No.  7  recognizes  population  as  a  prime,  but  not  con- 
trolling, factor  and  gives  effect  to  such  important  considerations 
as  geography,  compactness  and  contiguity  of  territory,  accessibil- 
ity, observance  of  natural  boundaries,  conformity  to  historical 
divisions  such  as  county  lines  and  prior  representation  districts, 
and  'a  proper  diffusion  of  political  initiative  as  between  a  state '^s 
thinly  populated  counties  and  those  having  concentrated  masses. 
219  F.  Supp.,  at  932. 

From  1954  until  the  adoption  of  Amendment  7  in  1962,  the  issue  of 
apportionment  had  been  the  subject  of  intense  public  debate.  The  pres- 
ent apportionment  was  proposed  and  supported  by  many  of  Colorado  s 
leading  citizens.  The  factual  data  underlying  the  apportionment  were 
prepared  bv  the  wholly  independent  Denver  Research  Institute  of  the 
University  of  Denver.  Finally,  the  apportionment  was  adopted  by  a 
popular  referendum  in  which  not  only  a  2-1  majority  of  all  the  voters 
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in  Colorado,  but  a  majorit}'  in  each  county,  including  those  urban  coun- 
ties allegedly  discriminated  against,  voted  for  the  present  plan  in  prefer- 
ence to  an  alternative  proposal  providing  for  equal  representation  per 
capita  in  both  legislative  houses.  As  the  District  Court  said : 

"The  contention  that  the  voters  have  discriminated  against  them- 
selves appalls  rather  than  convinces.  Difficult  as  it  may  be  at  times 
to  understand  mass  behaviour  of  human  beings,  a  proper  recogni- 
tion of  the  judicial  function  precludes  a  court  from  holding  that  the 
free  choice  of  the  voters  between  two  conflicting  theories  of  appor- 
tionment is  irrational  or  the  result  arbitrary. ' '  Ihid. 

The  present  apportionment,  adopted  overwhelmingly  by  the  people 
in  a  1962  popular  referendum  as  a  state  constitutional  amendment,  is 
entirely  rational,  and  the  amendment  by  its  terms  provides  for  keeping 
the  apportionment  current. ^^  Thus  the  majority  has  consciously  chosen 
to  protect  the  minority's  interests,  and  under  the  liberal  initiative  pro- 
visions of  the  Colorado  Constitution,  it  retains  the  power  to  reverse  its 
decision  to  do  so.  Therefore,  there  can  be  no  question  of  frustration  of 
the  basic  principle  of  majority  rule. 

IV. 
NEW  YORK. 

"Constitutional  statecraft  often  involves  a  degree  of  protection  for 
minorities  which  limits  the  principle  of  majority  rule.  Perfect  numeri- 
cal equality  in  voting  rights  would  be  achieved  if  an  entire  State  legis- 
lature were  elected  at  large  but  the  danger  is  too  great  that  the  remote 
and  less  populated  sections  would  be  neglected  or  that,  in  the  event  of  a 
conflict  between  two  parts  of  the  State,  the  more  populous  region  would 
elect  the  entire  legislature  and  in  its  councils  the  minority  would  never 
be  heard. 

"Due  recognition  of  geographic  and  other  minority  interests  is  also 
a  comprehensible  reason  for  reducing  the  weight  of  votes  in  great  cities. 
If  seventy  percent  of  a  State 's  population  lived  in  a  single  city  and  the 
remainder  was  scattered  over  wide  country  areas  and  small  towns,  it 
might  be  reasonable  to  give  the  city  voters  somewhat  smaller  representa- 
tion than  that  to  which  they  would  be  entitled  by  a  strictly  numerical 
apportionment  in  order  to  reduce  the  danger  of  total  neglect  of  the 
needs  and  wishes  of  rural  areas. ' ' 

The  above  two  paragraphs  are  from  the  brief  which  the  United  States 
filed  in  Baker  v.  Carr,  369  U.  S.  186.1^  It  would  be  difficult  to  find 
words  more  aptly  to  describe  the  State  of  New  York,  or  more  clearly 
to  justify  the  system  of  legislative  apportionment  which  that  State  has 
chosen. 


15  Within  the  last  12  years,  the  people  of  Michigan,  California,  Washington,  and 
Nebraslva  (unicameral  legislature)  have  expressed  their  will  in  popular  referenda 
in  favor  of  apportionment  plans  departing  from  the  Court's  rule.  See  Dixon,  38 
Notre  Dame  Lawver,  supra,  at  383-385. 

i«  Brief  for  the  United  States  as  amicus  curiae  on  reargument,  No.  6,  1961  Term,  pp. 
29_3o 

The  Solicitor  General,  appearing  as  amiciis  in  the  present  cases,  declined  to 
urge  this  Court  to  adopt  the  rule  of  per  capita  equality  in  both  houses,  statmg 
that  "[s]uch  an  interpretation  vi^ould  press  the  Equal  Protection  Clau.se  to  an 
extreme,  as  applied  to  State  legislative  apportionment,  would  require  radical 
changes  in  three-quarters  of  the  State  governments,  and  would  eliminate  the 
opportunities  for  local  variation."  Brief  for  the  United  States  as  amicus  curiae. 
No.  508,  1963  Term,  p.  32. 
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Legislative  apportionment  in  New  York  follows  a  formula  which  is 
written  into  the  New  York  Constitution  and  which  has  been  a  part  of 
its  fundamental  law  since  1894.  The  apportionment  is  not  a  crazy  quilt ; 
it  is  rational,  it  is  applied  systematically,  and  it  is  kept  reasonably 
current.  The  formula  reflects  a  policy  which  accords  major  emphasis 
to  population,  some  emphasis  to  region  and  community,  and  a  reason- 
able limitation  upon  massive  overcentralization  of  power.  In  order  to 
effectuate  this  policy,  the  apportionment  formula  provides  that  each 
county  shall  have  at  least  one  representative  in  the  Assembly,  that  the 
smaller  counties  shall  have  somewhat  greater  representation  in  the  legis- 
lature than  representation  based  solely  on  numbers  would  accord,  and 
that  some  limits  be  placed  on  the  representation  of  the  largest  counties 
in  order  to  prevent  one  megalopolis  from  completely  dominating  the 
legislature. 

New  York  is  not  unique  in  considering  factors  other  than  population 
in  its  apportionment  formula.  Indeed,  the  inclusion  of  such  other  con- 
siderations is  more  the  rule  than  the  exception  throughout  the  states. 
Two-thirds  of  the  States  have  given  effect  to  factors  other  than  popula- 
tion in  apportioning  representation  in  both  houses  of  their  legislatures, 
and  over  four-fifths  of  the  States  give  effect  to  nonpopulation  factors 
in  at  least  one  house.  ^'^  The  typical  restrictions  are  those  like  New 
York's  affording  minimal  representation  to  certain  political  subdivi- 
sions, or  prohibiting  districts  composed  of  parts  of  two  or  more  counties, 
or  requiring  districts  to  be  composed  of  contiguous  and  compact  terri- 
tory, or  fixing  the  membership  of  the  legislative  body.  All  of  these 
factors  tend  to  place  practical  limitations  on  apportionment  according 
to  population,  even  if  the  basic  underlying  system  is  one  of  equal  popu- 
lation districts  for  representation  in  one  or  both  houses  of  the  legislature. 

That  tliese  are  rational  policy  considerations  can  be  seen  from  even 
a  cursory  examination  of  New  York's  political  makeup.  In  New  York 
many  of  the  interests  which  a  citizen  may  wish  to  assert  through  the 
legislative  process  are  interests  which  touch  on  his  relation  to  the  gov- 
ernment of  his  county  as  well  as  to  that  of  the  State,  and  consequently 
these  interests  are  often  peculiar  to  the  citizens  of  one  county.  As  the 
District  Court  found,  counties  have  been  an  integral  part  of  Nov/ 
York's  governmental  structure  since  early  colonial  times,  and  the  many 
functions  performed  by  the  counties  today  reflect  both  the  historic 
gravitation  toward  the  county  as  the  central  unit  of  political  activity 
and  the  realistic  fact  that  the  county  is  usually  the  most  efficient  and 
practical  unit  for  carrying  out  many  governmental  programs.  ^^ 

"  See  Dixon,  38  Notre  Dame  Lawyer,  supra,  at  399.  ,     ^  ^.        ^     ,    •     ^v,- 

18  The  following  excerpts  from  the  brief  of  the  Attorney  General  of  New  York  m  this 
case  are  in.structive :  .      ,,      ^  ,, 

"For  example,  state  aid  is  administered  by  the  counties  in  the  following  areas: 
educational  extension  work  (N.  Y.  Education  Law  §§  6301,  6302,  6304),  assist- 
ance to  physically  liandicapped  children  (N.  Y.  Education  Law  §  44U3),  social 
welfare  such  as  medical  and  other  aid  for  the  aged,  the  blind,  dependent  children, 
the  disabled,  and  other  needy  persons  (N.  Y.  Social  Welfare  Law  H  153,  154, 
257,  409),  public  health  (N.  Y.  Public  Health  Law  §§  60S,  620,  636,  650,  660), 
mental  health  (N.  Y.  Mental  Hygiene  Law,  Art.  8-A,  §  191-a),  probation  work 
(N.  Y.  Correction  Law  §  14-a),  highway  construction,  improvement  and  main- 
tenance (N.  Y.  Highway  Law  §  §  12,  112,  112-a,  279),  conservation  (N.  Y.  County 
Law  §  219,  299-w,  N.  Y.  Conservation  Law  S §  205,  879),  and  civil  defense  prepa- 
rations ( State- l-)efense  Emergency  Act  §§  23-b,  25-a). 

"County  governments,  are,  of  course,  far  more  than  instrumentalities  for  the 
administration  of  state  aid.  They  have  extensive  powers  to  adopt,  amend  or 
repeal  local  laws  affecting  the  county  (N.  Y.  County  Law  §§  301-309),  and  also 


CASES  ON  REAPPORTIONMENT  249 

A  policy  guaranteeing  minimum  representation  to  each  countv  is 
certainly  rational,  particularly  in  a  State  like  New  York.  It  prevents 
less  densely  populated  counties  from  being  merged  into  multi-county 
districts  where  they  would  receive  no  effective  representation  at  all. 
Further,  it  may  be  only  by  individual  county  representation  that  the 
needs  and  interests  of  all  the  areas  of  the  State  can  be  brought  to  the 
attention  of  the  legislative  body.  The  rationality  of  individual  county 
representation  becomes  particularly  apparent  in  States  where  legislative 
action  applicable  only  to  one  or  more  particular  counties  is  the  per- 
missible tradition. 

Despite  the  rationality  of  according  at  least  one  representative  to 
each  county,  it  is  clear  that  such  a  system  of  representation,  coupled 
with  a  provision  fixing  the  maximum  number  of  members  in  the  legis- 
lative body — a  necessity  if  the  body  is  to  remain  small  enough  for  man- 
ageably effective  action — has  the  result  of  creating  some  population 
disparities  among  districts.  But  since  the  disparity  flows  from  the  effec- 
tuation of  a  rational  state  policy,  the  mere  existence  of  the  disparity 
itself  can  hardly  be  considered  an  invidious  discrimination. 

In  addition  to  ensuring  minimum  representation  to  each  county,  the 
New  York  apportionment  formula,  by  allocating  somewhat  greater 
representation  to  the  smaller  counties  while  placing  limitations  on  the 
representation  of  the  largest  counties,  is  clearly  designed  to  protect 
against  overcentralization  of  power.  To  understand  fully  the  practical 
importance  of  this  consideration  in  New  York,  one  must  look  to  its 
unique  characteristics.  New  York  is  one  of  the  few  States  in  which  the 
central  cities  can  elect  a  majority  of  representatives  to  the  legislature. 
As  the  District  Court  found,  the  10  most  populous  counties  in  the  State 
control  both  houses  of  the  legislature  under  the  existing  apportionment 
system.  Each  of  these  counties  is  heavily  urban;  each  is  in  a  metro- 
politan area.  Together  they  contain  73.5%  of  the  citizen  population, 
and  are  represented  by  65.5%  of  the  seats  in  the  Senate  and  62/o  of 
the  seats  in  the  Assembly.  Moreover,  the  nine  counties  comprising  one 
metropolitan  area — New  York  City,  Nassau,  Rockland,  Suffolk  and 
Westchester- — contain  63.2%  of  the  total  citizen  population  and  elect  a 
clear  majority  of  both  houses  of  the  legislature  under  the  existing 
system  which  the  Court  today  holds  invalid.  Obviously,  therefore,  the 
existing  system  of  apportionment  clearly  guarantees  effective  majority 
representation  and  control  in  the  State  Legislature. 

But  this  is  not  the  whole  story.  New  York  City,  with  its  seven. mil  lion 
people  and  a  budget  larger  than  that  of  the  State,  has,  by  virtue  of  its 
concentration  of  population,  homogeneity  of  interest,  and  political  cohe- 
siveness,  acquired  an  institutional  power  and  political  influence  of  its 
own  hardly  measureable  simply  by  counting  the  number  of  its  represen- 
tatives in  the  legislature.  Eliliu  Root,  a  delegate  to  the  New  York  Con- 
stitutional Convention  of  1894,  which  formulated  the  basic  structure  of 
the  present  apportionment  plan,  made  this  very  point  at  that  time : 

play  a  vital  part  in  the  enactment  of  state  laws  which  affect  only  a  particular 
county  or  counties  (see  N.  Y.  Const,  Art.  IX,  §§1,  2).  The  enactment  in  1959  of 
a  new  County  Charter  Law  (N.  Y.  County  Law,  Art.  6-A),  providing  opportunty 
for  the  fundamental  reorganization  of  county  governments  by  county  residents, 
has  given  the  counties  an  even  greater  role  to  play  in  the  social,  economic  and 
political  life  of  modern  New  York."  Brief  for  appellees  Secretary  of  State  and 
Attorney  General,  No.  20,  1963  Term,  pp.  42-43. 
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"The  question  is  whether  thirty  separate  centers  of  38,606  each 
scattered  over  the  country  are  to  be  compared  upon  the  basis  of 
absolute  numerical  equality  with  one  center  of  thirty  times  38,606 
in  one  city,  with  all  the  multiplications  of  power  that  comes  from 
representing  a  single  interest,  standing  together  on  all  measures 
against  a  scattered  and  disunited  representation  from  the  thirty 
widely  separated  single  centers  of  38,606.  Thirty  men  from  one 
place  "^  owing  their  allegiance  to  one  political  organization  repre- 
senting the  interest  of  one  community,  voting  together,  acting  to- 
gether solidly;  why  they  are  worth  double  the  scattered  elements 
of  power  coming  from  hundreds  of  miles  apart. ' '  3  Revised  Record 
of  the  New  York  State  Constitutional  Convention  of  1894,  p.  1215. 

Surely  it  is  not  irrational  for  the  State  of  New  York  to  be  justifiably 
concerned  about  balancing  such  a  concentration  of  political  power,  and 
certainly  there  is  nothing  in  our  Federal  Constitution  which  prevents  a 
State  from  reasonably  translating  such  a  concern  into  its  apportion- 
ment formula.  See  MacDougall  v.  Green,  335  U.  S.  281. 

The  State  of  New  York  is  large  in  area  and  diverse  in  interests.  The 
Hudson  and  Mohawk  Valleys,  the  farm  communities  along  the  southern 
belt,  the  many  suburban  areas  throughout  the  State,  the  upstate  urban 
and  industrial  centers,  the  Thousand  Islands,  the  Finger  Lakes,  the 
Berkshire  Hills,  the  Adirondacks— the  people  of  all  these  and  many 
other  areas,  with  their  aspirations  and  their  interests,  just  as  surely 
belong  to  the  State  as  does  the  giant  metropolis  which  is  New  York  City. 
Wliat  the  State  has  done  is  to  adopt  a  plan  of  legislative  apportionment 
which  is  designed  in  a  rational  way  to  ensure  that  minority  voices  may 
be  heard,  but" that  the  will  of  the  majority  shall  prevail. 


In  the  allocation  of  representation  in  their  State  Legislature,  Colo- 
rado and  New  York  have  adopted  completely  rational  plans  which 
reflect  an  informed  response  to  their  particularized  characteristics  and 
needs.  The  plans  are  quite  different,  just  as  Colorado  and  New  York 
are  quite  different.  But  each  State,  while  clearly  ensuring  that  in  its 
legislative  councils  the  will  of  the  majority  of  the  electorate  shall  rule, 
has  sought  to  provide  that  no  identifiable  minority  shall  be  completely 
silenced  or  engulfed.  The  Court  today  holds  unconstitutional  the  con- 
sidered governmental  choices  of  these  two  Sovereign  States.  By  con- 
trast, I  believe  that  what  each  State  has  achieved  fully  comports  with 
the  letter  and  the  spirit  of  our  constitutional  traditions. 

I  would  af¥irm  the  judgments  in  both  cases. 


Mr.  Justice  Clark,  dissenting : 

While  I  join  my  Brother  Stewart's  opinion,  it  is  well  that  addi- 
tional observations  be  recorded  with  reference  to  the  Colorado  case. 

The  parties  concede  that  the  Colorado  House  of  Representatives  is 
now  apportioned  "as  nearly  equal  in  population  as  may  be."  The 
Court  does  not  disturb  this  stipulation  though  it  seems  to  accept  it 
in  niggardly  fashion.  The  fact  that  45.1%  of  the  State's  population 
resides  in  the  area  which  selects  a  majority  of  the  House  indicates 
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rather  conclusively  that  the  apportioument  comes  within  the  test  laid 
down  in  Reynolds  v.  Sims,  377  U.  S.  695,  decided  this  date,  viz.:  "  'one 
person,  one  vote,'  "  that  is,  "approximately  equal"  or  "  'as  nearly  as 
is  practicable'  "  with  only  "some  deviations  .  .  .  ."  Indeed,  the  Colo- 
rado House  is  within  4.9%  of  being-  perfect.  Moreover,  the  fact  that 
the  apportionment  follows  political  subdivision  lines  to  some  extent 
is  also  a  teaching  of  Reynolds  v.  Sims,  supra.  But  the  Court  strikes 
down  Colorado's  apportionment,  which  was  adopted  by  the  majority 
vote  of  every  political  subdivision  in  the  State,  because  the  Senate's 
majority  is  elected  by  33.2%  of  the  population,  a  much  higher  per- 
centage than  that  Avhich  elects  a  majority  of  the  Senate  of  the  United 
States. 

I  would  refuse  to  interfere  with  this  apportionment  for  several  rea- 
sons. First,  Colorado  enjoys  the  initiative  and  referendum  system 
which  it  often  utilizes  and  which,  indeed,  produced  the  present  appor- 
tionment. As  a  result  of  the  action  of  the  Legislature  and  the  use  of 
initiative  and  referendum,  the  State  Assembly  has  been  reapportioned 
eight  times  since  1881.  This  indicates  the  complete  awareness  of  the 
people  of  Colorado  to  apportionment  problems  and  their  continuing 
efforts  to  solve  them.  The  courts  should  not  interfere  in  such  a  situation. 
See  my  concurring  opinion  in  Baker  v.  Carr,  369  U.  S.  186,  258-259 
(1962).  Next,  as  my  Brother  Stewart  has  pointed  out,  there  are  ra- 
tional and  most  persuasive  reasons  for  some  deviations  in  the  repre- 
sentation in  the  Colorado  Assembly.  The  State  has  mountainous  areas 
which  divide  it  into  four  regions,  some  parts  of  which  are  almost  im- 
penetrable. There  are  also  some  depressed  areas,  diversified  industry 
and  varied  climate,  as  well  as  enormous  recreational  regions  and  diffi- 
culties in  transportation.  These  factors  give  rise  to  problems  indigenous 
to  Colorado,  which  only  its  people  can  intelligently  solve.  This  they 
have  done  in  the  present  apportionment. 

Finally,  I  cannot  agree  to  the  arbitrary  application  of  the  ' '  one  man, 
one  vote"  principle  for  both  houses  of  a  State  Legislature.  In  my 
view,  if  one  house  is  fairly  apportioned  by  population  (as  is  admitted 
here)  then  the  people  should  have  some  latitude  in  providing,  on  a 
rational  basis,  for  representation  in  the  other  house.  The  Court  seems 
to  approve  the  federal  arrangement  of  two  Senators  from  each  State 
on  the  ground  that  it  was  a  compromise  reached  b}^  the  framers  of  our 
Constitution  and  is  a  part  of  the  fabric  of  our  national  charter.  But 
what  the  Court  overlooks  is  that  Colorado,  by  an  overwhelming  vote, 
has  likewise  written  the  organization  of  its  legislative  body  into  its 
Constitution,*  and  our  dual  federalism  requires  that  we  give  it  recogni- 
tion. After  all,  the  Equal  Protection  Clause  is  not  an  algebraic  formula. 
Equal  protection  does  not  rest  on  whether  the  practice  assailed  "re- 
sults irf  some  inequality"  but  rather  on  whether  "any  state  of  facts 
reasonably  can  be  conceived  that  would  sustain  it";  and  one  who 
attacks  it  must  show  "that  it  does  not  rest  upon  any  reasonable  basis, 
but  is  essentiallv  arbitrary."  Mr.  Justice  Van  Devanter  in  Lindsley 
v.  Natural  Carlonic  Gas  Co.,  220  U.  S.  61,  78-79  (1911).  Certainly  Colo- 
rado's  arrangement   is   not    arbitrary.    On   the   contrary,   it   rests   on 

*  The  Court  says  that  the  choice  presented  to  the  electorate  was  hardly  "clear-cut." 
The  short  answer  to  this  is  that  if  the  voters  had  desired  other  choices,  they 
could  have  accomplished  this  easily  by  filing-  initiative  petitions,  since  in  Colo- 
rado  8%   of  the  voters  can  force  an  election. 
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reasonable  grounds  which,  as  I  have  pointed  out,  are  peculiar  to  that 
State.  It  is  argued  that  the  Colorado  apportionment  would  lead  only 
to  a  legislative  stalemate  between  the  two  houses,  but  the  experience 
of  the  Congress  completely  refutes  this  argument.  Now  in  its  176th 
year,  the  federal  plan  has  worked  well.  It  is  further  said  that  in  any 
event  Colorado's  apportionment  would  substitute  compromise  for  the 
legislative  process.  But  most  legislation  is  the  product  of  compromise 
between  the  various  forces  acting  for  and  against  its  enactment. 

In  striking  down  Colorado's  plan  of  apportionment,  the  Court,  I 
believe,  is  exceeding  its  powers  under  the  Equal  Protection  Clause; 
it  is  invading  the  valid  functioning  of  the  procedures  of  the  States, 
and  thereby  commits  a  grievous  error  which  will  do  irreparable  dam- 
age to  our  federal-state  relationship.  I  dissent. 

The  Maryland  Committee  for 

Fair  Representation  et  al.. 

Appellants, 

V. 

J,  Millard  Tawes,  Governor,  et  al. 
[June  15,  1964.] 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of  the  Court : 
This  case  involves  an  appeal  from  a  decision  of  the  Maryland  Court 
of  Appeals  upholding  the  validity,  under  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment  to  the  Federal  Constitution,  of  the  ap- 
portionment of  seats  in  the  Maryland  Senate. 

I. 

Appellants,  residents,  taxpayers  and  voters  in  four  populous  Mary- 
land counties  (Anne  Arundel,  Baltimore,  Montgomery  and  Prince 
George's)  and  the  City  of  Baltimore,  and  an  unincorporated  associa- 
tion, originally  brought  an  action  in  the  Circuit  Court  of  Anne  Arundel 
County,  in  August  1960,  challenging  the  apportionment  of  the  Mary- 
land Legislature.  Defendants  below,  sued  in  their  representative  ca- 
pacities, w^ere  various  officials  charged  with  duties  in  connection  with 
state  elections.  Plaintiffs  below  alleged  that  the  apportionment  of  both 
houses  of  the  Maryland  Legislature,  pursuant  to  Art.  Ill,  §§2  and  5, 
of  the  1867  Maryland  Constitution,  as  amended,  discriminated  against 
inhabitants  of  the  more  populous  counties  and  the  City  of  Baltimore 
by  according  these  persons  substantially  less  representation  than  that 
given  to  persons  residing  in  other  areas  of  the  State.  They  contended 
that  the  alleged  legislative  malapportionment  violated  the  Equal  Pro- 
tection Clause  of  the  Fourteenth  Amendment  since  that  provision 
prohibits  any  State  from  "denying,  diluting  or  restricting  the  equality 
of  voting  rights  or  privileges  among  classes  of  otherwise  eligible  voters 
similarly  situated,"  and  asserted  that  there  was  no  political  remedy 
practicably  available  under  Maryland  law  to  obtain  the  relief  sought. 

Plaintiffs  below  sought  a  declaratory  judgment  that  Art.  Ill,  §§2 
and  5,  of  the  ]\Iaryland  Constitution  deny  them  and  those  similarly 
situated  rights  protected  under  the  Equal  Protection  Clause,  and  that 
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the  failure  of  the  Maryland  Legislature  to  reapportion  its  membership 
in  accordance  with  a  formula  which  would  reasonably  reflect  present 
population  figures  deprived  them  of  their  constitutional  rights.  Plain- 
tiffs also  requested  a  declaration  that  the  failure  of  the  Maryland 
General  Assembly  to  convene  a  constitutional  convention  as  approved 
by  a  majority  of  the  State's  voters  in  the  general  election  of  1950 
violated  various  provisions  of  the  State  Constitution. 

Plaintiffs  requested  that,  unless  the  November  1962  election  and 
elections  thereafter  were  conducted  on  an  at-lavge  basis,  the  Court 
enjoin  defendants  from  performing  various  election  duties  until  such 
time  as  the  General  Assembly  should  submit  for  a  referendum  vote 
by  eligible  state  voters  an  amendment  to  Art.  Ill,  ^  2  and  5,  which 
would  reapportion  the  membership  of  the  Maryland  Legislature  on  a 
population  basis  in  conformity  with  the  requirements  of  the  Four- 
teenth Amendment.  Plaintiffs  also  asked  the  court  to  retain  jurisdiction 
of  the  case  until  the  General  Assembly  submitted  such  a  constitutional 
amendment  to  the  State's  voters. 

On  February  21,  1961,  the  Circuit  Court  sustained  defendants'  de- 
murrers to  plaintiffs'  complaint  and  dismissed  the  complaint  without 
leave  to  amend.  On  appeal,  the  Maryland  Court  of  Appeals,  on  April 
25,  1962,  splitting  5-to-2,  reversed  the  order  of  the  Circuit  Court  and 
remandedthe  case  for  a  hearing  on  the  merits.  228  Md.  412,  180  A.  2d 
656.  Finding  that  the  federal  questions  raised  were  not  nonjusticiable 
in  a  Maryland  state  court,  the  Maryland  Court  of  Appeals,  after  dis- 
cussing this  Court's  decision  in  Baker  v.  Carr,  369  U.  S.  186,  stated 
that 

"if  any  action  needs  to  be  taken  in  order  to  bring  the  State's 
system  of  legislative  apportionment  into  conformity  with  the  re- 
quirements of  the  Fourteenth  Amendment  .  .  .  ,  it  is  preferable 
from  the  point  of  view  of  responsible  self-government  that  the 
State's  own  duly  constituted  officials  and  the  people  themselves 
undertake  the  task,  rather  than  leave  to  the  Federal  judiciary  the 
delicate  and  perhaps  unwelcome  task  of  doing  so."  ^ 

While  recognizing  that  "there  was  no  need  in  Baker  v.  Carr  ...  for 
the  Supreme  Court  to  pass  upon  the  power  of  a  State  court  to  deal 
with  questions  of  State  legislative  apportionment,"  the  Maryland  Court 
of  Appeals  found  "implicit  in  the  vacation  of  the  judgment  and  re- 
mand by  the  Supreme  Court  of  the  United  States  to  the  Supreme  Court 
of  Michigan  of  the  case  of  Scholle  v.  Hare"  this  Court's  view  that 
cases  challenging  the  constitutionality  of  state  legislative  apportion- 
ments are  "appropriate  for  consideration  by  a  State  court  .  .  .  ."^ 
Finding  "a  strong  implication  in  the  Baker  decision  that  there  must 
be  some  reasonable  relationship  of  population,  or  eligible  voters,  to 
representation  in  the  General  Assembly,  if  an  apportionment  is  to 
escape  the  label  of  constitutionally-prohibited  invidious  discrimina- 
tion, ' '  the  Maryland  court  nevertheless  stated  that  it  was  not  ' '  possible 
(or  advisable  if  it  were  possible)  to  state  a  precise,  inflexible  and  in- 
tractable formula  for  constitutional  representation  in  the  General 
Assembly. "  ^  In  remanding  to  the  lower  state  court  to  ' '  receive  evi- 

1228  Md.,  at  419,  180  A.  2d,  at  659. 

"Id.,   at  428,  180  A.  2d,  at  664. 

»/d.,  at  433-434,  180  A.  2d,  at  667-668. 
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dence  to  determine  whether  or  not  an  invidious  discrimination  does 
exist  with  respect  to  representation  in  either  or  both  houses"  of  the 
Maryland  Legislature,  the  Court  of  Appeals  stated  that,  if  the  Mary- 
land constitutional  provisions  relating  to  legislative  apportionment 
were  held  invalid  as  to  the  November  1962  election,  the  Circuit  Court 
should  "also  declare  that  the  Legislature  has  the  power,  if  called  into 
Special  Session  by  the  Governor  and  such  action  be  deemed  appro- 
priate by  it,  to  enact  a  bill  reapportioning  its  membership  for  pur- 
poses" of  that  election. 

On  May  24,  1962,  the  Circuit  Court,  after  receiving  various  exhibits 
and  hearing  argument,  held  that  the  apportionment  of  the  Maryland 
House  of  Delegates  invidiously  discriminated  against  the  people  of 
Baltimore,  Montgomery  and  Prince  George 's  Counties,  but  not  against 
the  people  of  Baltimore  City  or  Anne  Arundel  County,  and  that  there- 
fore Art.  Ill,  §  5,  of  the  Maryland  Constitution,  which  apportions 
seats  in  the  House  of  Delegates,  violates  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment.  Although  stating  that  the  apportion- 
ment of  the  Maryland  Senate  might  be  "constitutionally  based  upon 
area  and  geographical  location  regardless  of  population  or  eligible 
voters,"  the  Circuit  Court  refrained  from  formally  passing  on  the 
validity  of  the  senatorial  apportionment.  The  lower  court  also  stated 
that  the  Maryland  Legislature  had  the  power  to  enact  a  statute  pro- 
viding for  the  reapportionment  of  the  House  of  Delegates  as  well  as 
to  propose  a  constitutional  amendment  providing  for  such  a  reappor- 
tionment. It  withheld  the  granting  of  injunctive  relief  but  retained 
jurisdiction  to  do  so  before  the  November  1962  election  if  such  became 
appropriate. 

On  May  31,  1962,  the  Maryland  Legislature,  called  into  special  ses- 
sion by  the  Governor,  enacted  temporary  "stop-gap"  legislation  re- 
apportioning seats  in  the  House  of  Delegates,  by  allocating  19  added 
seats  to  the  more  populous  areas  of  the  State.*  However,  the  legislature 
failed  to  pass  a  proposed  constitutional  amendment  reapportioning  the 
Maryland  House.  The  newly  enacted  apportionment  statute  expires 
automatically  on  January  1,  1966,  except  that,  if  a  constitutional 
amendment  superseding  the  statutory  provisions  is  submitted  to  the 
voters  at  the  1964  general  election  and  is  rejected,  the  statute  will 
continue  in  force  until  January  1,  1970.  The  statute  further  provides 
that  upon  its  expiration  the  House  of  Delegates  shall  again  be  ap- 
portioned according  to  Art.  Ill,  §  5,  which  the  Circuit  Court  had  pre- 
viously held  unconstitutional.  No  appeal  was  taken  from  the  Circuit 
Court's  decision  holding  invalid  the  existing  apportionment  of  the 
Maryland  House  of  Delegates. 

Following  the  Circuit  Court's  failure  to  rule  upon  the  validity  of 
the  senatorial  apportionment,  plaintiffs  appealed  this  question  to  the 
Maryland  Court  of  Appeals.  On  June  8,  1962,  the  Court  of  Appeals 
ordered  the  case  remanded  to  the  Circuit  Court  for  a  prompt  decision 
on  whether  Art.  Ill,  §  2,  of  the  Maryland  Constitution,  apportioning 
seats  in  the  Senate,  was  valid  or  invalid  under  the  Equal  Protection 
Clause.  On  June  28,  1962,  the  Circuit  Court  held  that  the  apportion- 
ment of  the  Maryland  Senate  did  not  violate  the  Federal  Constitution 
because  it  felt  that  an  apportionment  based  upon  area  and  geographi- 

«  Md.  Ann.  Code  (1962  Supp.),  Art.  42,  |  40. 
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cal  location,  without  regard  to  population,  served  to  protect  minorities, 
preserve  legislative  checks  and  balances,  and  prevent  hasty,  though 
temporarily  popular,  legislation,  and  accorded  with  history,'  tradition 
and  reason,  placing  considerable  reliance  on  a  comparison  of  that  body 
of  the  Maryland  Legislature  with  the  Federal  Senate. 

On  July  23,  1962,  the  Maryland  Court  of  Appeals,  splitting  5-to-3, 
in  a  2jer  curiam  order  affirmed  the  Circuit  Court's  decision  holding 
valid  the  apportionment  of  the  Maryland  Senate,  noting  that  its  reasons 
would  be  stated  in  an  opinion  to  be  filed  at  a  later  date.  Plaintiffs'  mo- 
tion for  reargument,  calling  attention  to  recent  decisions  and  develop- 
ments relating  to  legislative  apportionment,  was  denied  by  the  Mary- 
land Court  of  Appeals  on  September  11,  1962.  On  September  25,  1962, 
the  Court  of  Appeals  filed  its  opinion.  229  Md.  406,  184  A.  2'd  115. 
It  stated  initially  that  the  appeal  did  not  question  the  apportionment 
of  the  Maryland  House.  Continuing,  the  Maryland  court  indicated  that 
it  was  affirming  the  decision  below  and  upholding  the  constitutionality 
of  the  senatorial  apportionment,  on  the  grounds  that:  (1)  Each  Mary- 
land county  has  since  1837  had  the  same  number  of  Senate  seats,  except 
that  Baltimore  City  had  periodically  been  given  additional  representa- 
tion, and  Maryland  counties  ''have  ahvays  been  an  integral  part  of  state 
government"  and  have  consistently  possessed  and  maintained  "distinct 
individualities";  (2)  Since  the  idea  of  a  bicameral  legislature  assumes 
two  different  methods  of  apportionment  in  the  two  Houses  to  check 
"hasty  and  ill-conceived  legislation,"  one  house  can  be  constitutionally 
apportioned  on  a  nonpopulation,  geographical  basis;  and  (3)  Geo- 
graphical representation  in  the  Maryland  Senate,  based  on  political 
subdivisions,  is  closely  analagous  to  the  representation  of  the  States  in 
the  Federal  Senate.  The  dissenting  judges  pointed  out  that  the  House 
of  Delegates,  even  as  reapportioned,  was  still  not  apportioned  on  a 
population  basis,  and  that  gross  disparities  from  population-based 
representation  existed  in  the  senatorial  apportionment.  The  dissenters 
found  that  neither  history  nor  reliance  on  the  so-called  federal 
analogy  provided  a  rational  basis  for  such  gross  disparities  from 
population-based  representation  as  were  found  in  the  apportionment 
of  the  Maryland  Legislature,  before  and  after  the  1962  reapportion- 
ment. Since  the  Maryland  Court  of  Appeals  upheld  the  senatorial  ap- 
portionment plan,  the  November  1962  election  of  senators  was  con- 
ducted pursuant  thereto,  and  delegates  were  elected  under  the  scheme 
provided  by  the  1962  legislation.  Notice  of  appeal  to  this  Court  from 
the  Maryland  Court  of  Appeals'  decision  was  timely  filed,  and  we  noted 
probable  jurisdiction  on  June  10,  1963.  374  U.  S.  804. 

n. 

The  Maryland  Constitution  of  1867  vests  legislative  power  in  a  bi- 
cameral General  Assembly  consisting  of  a  Senate  and  a  House  of  Dele- 
gates. According  to  official  census  figures,  Maryland  had  a  1960  popu- 
lation of  3,100,689,  and  the  combined  population  of  the  five  most 
populous  political  subdivisions  of  Maryland — the  counties  of  Anne 
Arundel,  Baltimore,  Montgomery  and  Prince  George's,  and  the  City  of 
Baltimore— was  2,336,409.  Thus,  about  75.3%  of  the  State's  total 
population  lived  in  these  five  most  populous  subdivisions,  as  of  1960, 
while  about  24.7%  lived  in  the  remaining  19  counties  of  the  State. 
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Under  Art.  Ill,  §  2,  of  the  Maryland  Constitution,  each  of  the  State's 
23  counties  is  allocated  one  seat  in  the  Maryland  Senate,  and  each  of 
the  six  legislative  districts  of  the  City  of  Baltimore  is  also  entitled  to 
one  Senate  seat — resulting  in  a  total  of  29  seats  in  the  Maryland  Sen- 
ate. Thus,  the  five  most  populous  political  subdivisions,  with  over  three- 
fourths  of  the  State's  total  1960  population,  are  represented  by  only 
10  senators,  or  slightly  over  one-third  of  the  membership  of  that  body. 
On  the  other  hand,  the  remaining  19  counties,  with  an  aggregate 
population  of  less  than  one-fourth  of  the  State's  population,  are  never- 
theless represented  by  19  senators,  almost  two-thirds  of  the  members 
of  that  body.^  And  the  15  least  populous  counties,  with  only  14.1% 
of  the  total  state  population,  can  elect  a  controlling  majority  of  the 
members  of  the  Maryland  Senate.  A  maximum  population-variance 
ratio  of  almost  32-to-l  exists  between  the  most  populous  and  least 
populous  counties.  Kent  County,  with  a  1960  population  of  15,481,  and 
Calvert  County,  where  only  15,826  resided,  are  each  entitled  to  one 
Senate  seat,  while  Baltimore  County,  with  a  1960  population  of  492,428, 
is  likewise  entitled  to  only  one  senator. 

As  to  the  apportionment  of  the  Maryland  House  of  Delegates,  Art. 
Ill,  §  5,  of  the  Maryland  Constitution,  in  force  when  this  litigation 
was  commenced  but  subsequently  held  unconstitutional  by  the  Mary- 
land courts  and  superseded  by  the  temporary  legislation  enacted  in 
1962,  prescribed  the  representation  accorded  to  each  of  the  State's 
political  subdivisions  in  the  Maryland  House.  The  membership  of  the 
House  was  numerically  fixed  at  123  by  this  constitutional  provision, 
with  each  county  being  given  at  least  two  House  seats.  Seven  counties 
were  given  two  seats  each,  five  counties  were  allocated  three  seats,  and 
four  counties  were  given  four  House  members.  The  remaining  seven 
counties,  including  all  of  those  four  populous  counties  where  appellants 
reside,  were  each  alloted  six  House  seats,  and  the  six  legislative  districts 
of  the  City  of  Baltimore  were  given  six  delegates  each.^  Under  the 
existing  House  apportionment,  the  five  most  populous  political  sub- 
divisions, with  75.3%  of  the  State's  1960  population,  elected  only  60 
delegates,  or  less  than  one-half  of  the  members  of  the  House  of  Dele- 
gates, while  the  oth'er  19  counties,  with  only  24.7%  of  the  population, 
were  represented  by  63  delegates,  or  51.3%  of  the  total  membership. 
A  maximum  population-variance  ratio  of  over  12-to-l  existed  between 
the  most  populous  and  least  populous  counties.  Baltimore  County,  with 
a  1960  population  of  492,428,  had  only  the  same  number  of  House  seats, 
six,  as  did  Garrett  and  Somerset  Counties,  whose  combined  1960  popu- 
lation was  40,043. 

6  Included  as  Appendix  B  to  the  dissenting  opinion  of  tVie  Maryland  Court  of  Appeals 
is  a  chart  comparing  the  senatorial  representation  of  the  City  of  Baltimore  and 
the  four  most  populous  counties  with  that  of  the  other  counties  in  the  State. 
229   Md.,   at   4.30,    184  A.   2d,   at   730. 

•Article  III,  §  4,  of  the  18C7  Maryland  Constitution  provided  for  a  minimum  of  two 
delegates  per  county,  with  increases  proportional  to  population  up  to  a  total 
of  six  when  a  county's  population  reached  55,000,  but  made  no  provision  for 
additional  delegates  after  a  county's  population  reached  and  exceeded  55,000. 
In  1950,  Art.  Ill,  §  5,  was  adopted  as  a  constitutional  amendment  freezing  the 
representation  in  the  House  of  Delegates  on  the  basis  of  the  allocation  of  House 
seats  under  the  19  40  federal  census.  The  purpose  of  this  amendment  was  to 
prevent  the  smaller  counties  from  continuing  to  receive  increased  House  rep- 
resentation at  the  expense  of  the  larger  political  subdivisions  which,  under  the 
18fi7  formula,  were  not  entitled  to  any  more  than  six  delegates  after  their 
population  had  reached  55.000,  regardless  of  how  much  it  might  increase  there- 
after. Additionally,  Art.  IH,  §  4,  of  the  Maryland  Constitution,  as  amended, 
provides  for  altering  the  boundaries  of  the  legislative  districts  of  the  City  of 
Baltimore  to  provide  for  approximately  equal  population  among  the  six  districts. 
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Under  the  1962  temporary  legislation  reapportioning  the  Maryland 
House  of  Delegates,  the  only  practical  effect  is  to  add  19  House  seats 
increasing  the  membership  of  that  body  from  123  to  142,  for  the  four- 
year  terms  of  delegates  elected  in  November  19G2.  Seven  seats  were 
added  for  Baltimore  County,  four  delegates  each  were  added  for  Mont- 
goinery  and  Prince  George's  Counties,  two  of  Baltimore  City's  legis- 
lative districts  were  given  two  and  one  additional  seats,  respectively, 
and  one  seat  was  added  for  Anne  Arundel  County.  The  basic  scheme 
embodied  in  the  temporary  legislation  is  to  allocate  two  House  seats  to 
each  county  and  to  each  of  the  six  Baltimore  City  legislative  districts, 
and  then  to  distribute  the  remaining  seats,  out  of  a  fixed  number  of  123,' 
among  the  counties  on  a  population  basis.  The  new  law  provided,  how- 
ever, that  during  the  initial  four-year  period  of  its  operation, '"and 
for  any  additional  period  during  which  .  .  .  [it]  may  be  extended," 
each  county  and  legislative  district  would  be  entitled,  as  a  minimum, 
to  the  number  of  House  seats  that  it  had  on  January  1,  1962.  Thus,  this 
means  that  in  actuality  there  will  be  more  than  123  delegates  and  that 
the  counties  and  legislative  districts  which  were  allegedly  overrepre- 
sented  under  the  old  constitutional  provisions  will  retain  much  of  their 
former  relative  power.  Under  the  new  legislation,  the  five  most  popu- 
lous subdivisions,  with  75.3%  of  the  State's  1960  population,  elect  79 
delegates,  or  55.6%  of  the  members  in  the  Maryland  House.  The  re- 
maining 19  counties,  with  less  than  one-fourth  of  the  State's  popula- 
tion, elect  44.4%  of  the  members  of  the  House  of  Delegates.  Counties 
with  only  35.6%  of  the  State's  total  population  elect  a  majority  of  the 
members  of  the  House  under  the  1962  legislation.  A  maximum  popu- 
lation-variance ratio  of  almost  6-to-l  still  exists  between  the  most  popu- 
lous and  least  populous  House  districts.  A  delegate  from  Somerset 
County  represents  an  average  of  6,541  persons,  whereas  a  delegate 
from  Baltimore  County  represents  an  average  of  37,879.  Under  both 
the  previous  and  present  apportionment  provisions,  members  of  both 
the  Senate  and  the  House  of  Delegates  in  Maryland  are  all  elected 
to  serve  four-year  terms.'''  None  of  the  Maryland  counties,  under  either 
the  old  or  revised  House  apportionment  schemes,  were  divided  into 
districts  for  the  purpose  of  electing  delegates.  Kather,  all  House  mem- 
bers are  elected  at  large  within  each  county  (and  legislative  district), 
regardless  of  the  number  of  seats  allocated  thereto.^ 

Maryland  law  makes  no  provision  for  the  initiation  of  legislation  or 
constitutional  amendments  by  the  people.^  Certain  constitutional  pro- 

■^  According  to  the  provisions  of  Art.  Ill,  §§  2,  6  and  7,  of  the  Maryland  Constitution. 

*  Appendix  A  to  the  dissenting-  opinion  of  the  Maryland  Court  of  Appeals  contains 
a  chart  showing-  the  populations,  according  to  1960  census  figures,  and  repre- 
sentation of  Maryland's  23  counties  and  the  City  of  Baltimore  in  the  two  houses 
of  the  Maryland  General  Assembly,  including  figures  relating  to  the  apportion- 
ment of  seats  in  the  House  of  Delegates  both  before  and  after  the  19fi2  reap- 
portionment legislation.  Also  included  in  this  chart  are  figures  showing  the 
number  of  persons  represented  by  each  delegate,  and  computations  of  the  rela- 
tive values  of  votes  for  delegates  and  senators  in  each  of  the  State's  political 
subdivisions,  229  Md.,  at  429,  184  A.  2d,  at  728-729. 

'Article  XVI,  §§  2-5,  of  the  Maryland  Constitution  provides  a  procedure  for  the 
conducting  of  a  referendum  vote  by  the  people  on  certain  types  of  legislative 
enactments,  however,  upon  the  filing  of  a  petition  signed  by  at  least  3%  of 
the  State's  qualified  voters. 

For  a  discussion  of  the  lack  of  federal  constitutional  significance  of  the 
presence  or  absence  of  an  available  political  remedy,  see  Lucas  v.  The  Forty- 
Fourth  General  Assembly  of  the  State  of  Colorado,  U.S.  , -, 

decided  also  this  date. 

9— L.-2206 


258  COMMITTEE  ON  ELECTIONS  AND  REAPPORTIONMENT 

visions  provide,  however,  for  the  taking,  at  a  general  election  each  20 
years,  of  "the  sense  of  the  People  in  regard  to  calling  a  Convention  for 
altering  this  Constitution. ' '  ^^  Pursuant  to  these  provisions,  a  statewide 
referendum  on  whether  a  constitutional  convention,  which  would  have 
the  power  to  propose  amendments  to  the  Maryland  Constitution,  in- 
cluding amendments  relating  to  the  reapportionment  of  representation 
in  the  General  Assembly,  should  be  called  was  submitted  to  the  State's 
voters  at  the  general  election  in  1950.  An  overwhelming  majority  of 
the  voters  (by  a  vote  of  200,439  to  56,998)  indicated  their  approval  of 
the  calling  of  a  constitutional  convention.  Nevertheless,  even  though 
numerous  bills  providing  for  the  convening  of  a  constitutional  con- 
vention were  introduced  into  the  General  Assembly  between  1951  and 
1962,  the  General  Assembly  repeatedly  refused  to  enact  the  necessary 
enabling  legislation.^^  Thus,  despite  the  favorable  vote  of  the  State's 
electorate,  no  constitutional  convention  has  ever  been  convened.  The 
next  such  vote  will  not  be  taken  until  1970,  and,  even  if  the  people 
again  approve  the  calling  of  a  constitutional  convention,  it  cannot  be 
actually  convened  without  the  enactment  of  enabling  legislation  by  the 
Maryland  General  Assembly. 

Although  over  10  reapportionment  bills  were  introduced  into  the 
General  Assembly  between  1951  and  1960,  all  failed  to  pass  because  of 
opposition  by  legislators  from  the  less  populous  counties.  Both  houses 
of  the  General  Assembly,  during  its  1960  regular  session,  declined  to 
pass  bills  incorporating  the  limited  reapportionment  recommendations 
of  a  special  commission  created  by  the  Governor  in  1959  to  investigate 
and  report  on  the  matter  of  legislative  reapportionment.  Numerous  pro- 
posed reapportionment  amendments  and  reapportionment  bills  were  in- 
troduced at  the  regular  session  of  the  Maryland  Legislature  in  1961 
and  1962,  but  all  failed  of  passage.  Kelief  from  the  allegedly  discrimina- 
tory apportionment  through  constitutional  amendment  was  also  ap- 
parently unavailable,  as  a  practical  matter,  to  appellants.  Article  XIV, 
§  1,  of  the  Maryland  Constitution  requires  a  three-fifths  affirmative 
vote  of  the  membership  of  both  houses  of  the  General  Assembly  in, 
order  to  have  proposed  constitutional  amendments  submitted  to  the 
State's  voters  at  a  referendum.  Admittedly,  legislators  from  the  less 
populous  counties  controlled  each  house  of  the  Maryland  Legislature. 
And  even  if  a  constitutional  convention  were  convened,  representation 
at  the  convention  would  be  based  on  the  allocation  of  seats  in  the 
allegedly  malapportioned  General  Assembly.^^  Significantly,  the  Mary- 
land Court  of  Appeals,  in  its  initial  opinion  in  this  litigation,  stated 
that  "the  chances  of  the  appellants'  obtaining  relief  from  the  infringe- 
ment upon  their  alleged  constitutional  rights,  other  than  from  the 
courts,  is  so  remote  as  to  be  practically  nil. ' '  ^^ 

wMd.   Const.,   Art.  XIV,    §   2.  ^       ^.^   ^.  ^..  ^     ^  ^„ 

n  Despite  the  clear  mandate  of  Art.  XIV,  §  2,  of  the  State  Constitution,  which  states 
that  "if  a  majority  of  voters  at  each  election  or  elections  shall  vote  for  a 
Convention,  the  General  Assembly,  at  its  next  session,  shall  provide  by  Law 
for  the  assemhlinR  of  such  convention,  and  for  the  election  of  Delegates  thereto. 

Compare   the   situation   existing   in   Colorado,    with   respect   to   the   availability 
of    a    political    remedy,    as    discussed    in    our    opinion    in    Lucas,    U.S.,    at 

12 Pursuant  to  Art.  XIV,  §  2,  of  the  Maryland  Constitution,  which  provides:  "Each 
County,  and  Legislative  District  of  the  City  of  Baltimore,  shall  have  in  such 
Convention  a  number  of  Delegates  equal  to  its  representation  in  both  Houses 
at  the  time  at  which  the  Convention  is  called." 

"228  Md.,  at  432-433,   180  A.   2d,  at  667. 
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Neither  in  the  Maryland  Constitution  nor  in  the  state  statutes  is 
there  any  provision  relating  to  the  reapportionment  of  representation 
in  the  General  Assembly.  Apart  from  the  limited  and  temporary  re- 
apportionment of  the  House  enacted  at  the  1962  special  session  of  the 
Maryland  Legislature,  following  the  holding  of  the  Circuit  Court  that 
the  House  apportionment  provisions  of  the  Maryland  Constitution  were 
invalid,  all  efforts  since  1867  to  achieve  a  substantial  reapportionment 
of  seats  in  the  General  Assembly,  with  two  rather  minor  exceptions, 
have  been  futile.^^  In  1900,  the  City  of  Baltimore,  because  of  its  expand- 
ing population,  was  given  an  additional  Senate  seat  and  an  additional 
legislative  district,  bringing  its  total  to  four  senators  and  legislative 
districts.  Two  additional  senators  and  two  more  legislative  districts 
were  added  to  Baltimore  City's  representation  in  1922.  Apart  from 
these  increases  in  the  legislative  representation  of  the  City  of  Baltimore, 
membership  in  the  Maryland  Senate  remains  as  provided  for  in  the 
1867  Constitution.  And,  until  19  additional  House  seats  were  created 
and  distributed  among  the  tive  most  populous  political  subdivisions  in 
1962,  representation  in  the  House  of  Delegates  had  been  based,  for  a 
period  of  95  years,  on  the  limited-population  formula  embodied  in  the 
1867  Maryland  Constitution.^-^ 


In  its  unreported  opinion  holding  the  Maryland  senatorial  appor- 
tionment valid,  the  Circuit  Court,  after  referring  to  the  reapportion- 
ment of  seats  in  the  House  of  Delegates  by  the  Maryland  Legislature, 
stated :  "  It  appears,  therefore,  and  the  Petitioners  have  conceded,  that 
the  Lower  House  has  been  legally  reapportioned  according  to  popula- 
tion."  And  the  Maryland  Court  of  Appeals,  in  its  opinion  upholding 
the  Circuit  Court's  decision  that  the  senatorial  apportionment  was  con- 
stitutionally valid,  pointed  out  that  the  instant  appeal  was  from  the 
lower  court's  decision  on  remand  of  the  previously  undecided  question 
as  to  the  validity  of  the  senatorial  apportionment,  and  stated:  "No 
question  is  presented  as  to  the  validity  of  the  'stop-gap'  legislation  or 
the  reapportionment  of  the  House  of  Delegates. "  ^^  Questioning  the 
validity  of  the  majority's  assumption  in  this  regard,  the  dissenters 
stated : 

"The  majority  of  this  Court  in  the  present  case  seems  to  accept 
tacitly,  if  not  expressly,  the  view  that  if  one  house  of  the  Mary- 
land General  Assembly  (the  Senate)  may  be  apportioned  on  a 
basis  which  ignores  disparities  of  population,  the  other  house 
(the  House  of  Delegates)  must  be  apportioned  with  due  regard  to 
population,  and  assumes  that  the  House  of  Delegates  now  is  so  ap- 
portioned. It  is  true  that  the  apportionment  of  the  House  is  not 
under  attack  on  this  appeal  and  no  question  with  regard  thereto  is 


"  In  fact,  there  has  been  no  substantial  change  in  the  scheme  of  leg-islative  represen- 
tation in  Maryland  since  1837,  when  the  system  of  indirect  election  of  senators 
was  abolished.  In  1864  the  City  of  Baltimore  was  given  additional  representation 
in  the  form  of  three  legislative  districts,  with  one  senator  for  each  of  tlie  tliree 
districts.  A  constitutional  convention  in  1867,  which  adopted  the  existing  Mary- 
land Constitution,  confirmed  the  increased  representation  accorded  the  City  of 
Baltimore,  but  otherwise  based  the  legislative  apportionment  provisions  which  it 
adopted  on  the  1837  scheme. 

^  For  a  discussion  of  various  aspects  of  the  Maryland  legislative  apportionment  litua- 
tion,  including  the  instant  litigation,  see  Note,  Senate  Reapportionmeri  -The 
Maryland  Experience,  31  Geo.  Wash.  L.  Rev.  812    (1963). 

"229  Md.,  at  410,  184  A.  2d,  at  716. 
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now  before  us.  It  is  also  true,  however,  that  even  as  reapportioned 
by  the  May  1962  Special  Session  of  the  General  Assembly,  con- 
siderable disparities  still  exist  in  a  number  of  instances,  though 
previous  disparities  have  been  materially  reduced.  .  .  .  There  is  no 
such  close  relationship  between  population  and  representation  as 
in  the  case  of  the  Michigan  House  ....  Surely,  the  present  Mary- 
land apportionment  is  not  so  closely  related  to  population  as  is 
that  of  the  House  of  Representatives  of  the  Congress  of  the  United 
States.  In  that  respect  the  Federal  analogy  is  far  from  perfect."  ^^ 

Appellants  have  continually  asserted  that  not  only  is  the  constitu- 
tional validity  of  the  apportionment  of  the  Maryland  Senate  at  issue  in 
this  appeal,  but  that  also  presented  for  decision  is  the  sufficiency,  under 
the  Fourteenth  Amendment  to  the  Federal  Constitution,  of  "the  com- 
bined total  representation  provided  for  in  both  Houses  of  the  Maryland 
General  Assembly. ' '  Appellees,  on  the  other  hand,  have  repeatedly  con- 
tended that  the  sole  question  presented  in  this  appeal  is  whether  one 
house  of  a  bicameral  state  legislature,  i.  e.,  the  Maryland  Senate,  can 
be  apportioned  on  a  basis  other  than  population,  where  the  other  house 
is  presumably  apportioned  on  a  strict  population  basis.  Appellees  have 
argued  that,  since  the  courts  below  assumed  and  appellants  allegedly 
conceded  that  the  Maryland  House  of  Delegates,  as  reapportioned  in 
1962,  is  apportioned  on  a  population  basis,  and  since  the  decisions  of 
the  state  courts  below  here  appealed  from  considered  only  the  validity 
of  the  apportionment  of  the  Maryland  Senate,  this  Court  is  precluded 
from  considering  the  validity  of  the  apportionment  of  the  Maryland 
House  and  is  required  to  assume  that  that  body  is  now  apportioned  on 
a  population  basis. 

Regardless  of  possible  concessions  made  by  the  parties  and  the  scope 
of  the  consideration  of  the  courts  below,  in  reviewing  a  state  legislative 
apportionment  case  this  Court  must  of  necessity  consider  the  challenged 
scheme  as  a  whole  in  determining  whether  the  particular  State's  appor- 
tionment plan,  in  its  entirely,  meets  federal  constitutional  requisites.  It 
is  simply  impossible  to  decide  upon  the  validity  of  the  apportionment  ■ 
of  one  house  of  a  bicameral  legislature  in  the  abstract,  without  also 
evaluating  the  actual  scheme  of  representation  employed  with  respect 
to  the  other  house.  Rather,  the  proper,  and  indeed  indispensable,  sub- 
ject for  judicial  focus  in  a  legislative  apportionment  controversy  is 
the  overall  representation  accorded  to  the  State's  voters,  in  both  houses 
of  a  bicameral  state  legislature.  We  therefor  reject  appellees'  contention 
that  the  Court  is  precluded  from  considering  the  validity  of  the  appor- 
tionment of  the  Maryland  House  of  Delegates.  We  cannot  be  compelled 
to  assume  that  the  Maryland  House  is  presently  apportioned  on  a 
population  basis,  when  that  is  in  fact  plainly  not  so.  Furthermore, 
whether  or  not  the  House  is  apportioned  on  a  population  basis, ^  the 
scheme  of  legislative  representation  in  Maryland  cannot  be  sustained 
under  the  Equal  Protection  Clause  of  the  Federal  Constitution,  because 
of  the  gross  disparities  from  population-based  representation  in  the 
apportionment  of  seats  in  the  Maryland  Senate. 

"Id.,  at  421-122,  184  A.  2d,  at  723-724. 
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IV. 

In  Reynolds  v.  Sims,  377  U.  S.  695,  decided  also  this  date,  we  held 
that  seats  in  both  houses  of  a  bicamaral  state  legislature  are  required, 
under  the  Equal  Protection  Clause,  to  be  apportioned  substantially  on 
a  population  basis.  Neither  house  of  the  Maryland  Legislature,  even 
after  the  1962  legislation  reapportioning  the  House  of  Delegates,  is 
apportioned  sufficiently  on  a  population  basis  to  be  constitutionally 
sustainable.  Thus,  we  conclude  that  the  Maryland  Court  of  Appeals 
erred  in  holding  the  Maryland  legislative  apportionment  valid,  and 
that  the  decision  below  must  be  reversed. 

We  applaud  the  willingness  of  state  courts  to  assume  jurisdiction 
and  render  decision  in  cases  involving  challenges  to  state  legislative 
apportionment  schemes.i^  However,  in  determining  the  validity  of  a 
State's  apportionment  plan,  the  same  federal  constitutional  standards 
are  applicable  whether  the  matter  is  litigated  in  a  federal  or  a  state 
court.  Maryland's  plan  is  plainly  insufficient  under  the  requirements 
of  the  Equal  Protection  Clause  as  spelled  out  in  our  opinion  in  Rev- 
nolds}^  ^ 

For  the  reasons  stated  in  Reynolds,^^  appellees'  reliance  on  the  so- 
called  federal  analogy  as  a  sustaining  principle  for  the  Maryland  ap- 
portionment scheme,  despite  significant  deviations  from  population- 
based  representation  in  both  houses  of  the  General  Assembly,  is  clearly 
misplaced.2i  And  considerations  of  history  and  tradition,  relied  upon 
by  appellees,  do  not,  and  could  not,  provide  a  sufficient  justification 
for  the  substantial  deviations  from  population-based  representation  in 
both  houses  of  the  Maryland  Legislature. 

In  view  of  the  circumstances  of  this  case,  we  feel  it  inappropriate 
to  discuss  remedial  questions  at  the  present  time.22  Since  all  members 
of  both  houses  of  the  Maj-yland  General  Assembly  were  elected  in  1962, 
and  since  all  Maryland  legislators  are  elected  to' serve  four-year  terms', 
the  next  election  of  legislators  in  Maryland  will  not  be  conducted  until 
1966.  Thus,  sufficient  time  exists  for  the  Maryland  Legislature  to 
enact  legislation  reapportioning  seats  in  the  General  Assembly  prior 
to_  the  1966  primary  and  general  elections.  With  the  Maryland  con- 
stitutional provisions  relating  to  legislative  apportionment  hereby 
held  ^  unconstitutional,  the  Maryland  Legislature  presumably  has 
the    inherent    power    to    enact    at    least    temporary    reapportionment 

«A  commendable  example  of  an  exercise  of  judicial  resDOnsibilitv  by  a  state  court 
in  a  case  involving-  state  legislative  apportionment  is  provided  by  the  action  of 
the  Kansas  Supreme  Court  in  Harris  v.  Shanahan,  387  P.  2d  771  (Kan.  Sup  Ct 
1963).  In  that  case  the  Kansas  Supreme  Court  held  that  the  statutorv  provisions 
apportioning-  seats  in  both  houses  of  the  Kansas  Legislature  were  constitutionally 
invalid,  but  afforded  the  legislature  a  further  opportunity  to  enact  a  constitu- 
tionally valid  plan  prior  to  the  1964  primary  and  general  elections.  Of  course 
this  decision  by  the  Kansas  Sur.reme  Court  is  not  presently  before  us,  and  we 
indicate  no  view  as  to  the  merits  in  that  case. 

"  The  pattern  of  prolonged  legislative  inaction  with  respect  to  legislative  apportion- 
ment matters  and  the  existence  of  a  rural  strangle  hold  on  the  legislature  in 
Maryland  closely  parallels  the  situation  existing  in  Alabama,  although  Maryland, 
unlike  Alabama,  has  no  state  constitutional  provision  requiring  decennial  legisla- 
tive reapportionment. 

20  See  Reynolds  v.  Sims, U.  S.,  at - 

^  Additionally,  the  Maryland  legislative  apportionment  scheme  here  attacked  fails  to 
resemble  the  plan  of  representation  in  the  Federal  Congress  in  at  least  two 
important  re.spects :  the  Maryland  House,  even  as  reapportioned  in  1962,  is 
clearly  not  apportioned  on  a  population  basis,  and  political  subdivisions  are  not 
accorded  the  same  number  of  senatorial  seats,  since,  although  each  of  Maryland's 
23  counties  is  given  only  one  Senate  seat,  six  senators  are  allotted  to  the  City  of 
Baltimore. 

sa  See  Reynolds  v.  Sims, U.  S.,  at 
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^''S:;lrprSfrSrc-ibility  for  legislative  apportionment  rests^with 

l^f f  eleXn  It  member^  oTS  '  MarjU  Legislature  be  permitted 

Reynolds  v.  8ims.  j^  ^  ^^  ordered. 

Mk.  Justice  Clabk  concurs  in  tbc  ---^1 '^ '^^-fXdM  ftS 
his  separate  opinion  in  BeynoUs  v.  S,ms,  3/7  U.S.  695,  deciaea  tn  s 


date 

Mr.  Justice  Stewart  : 


C^:^  ITpe^tlSt  M^^Snl^a^^plrtSZU'  X^'fS^ 

^Con\*';t«ro:tt\aIisoM,^^^c^^^^^ 

?/%f  ,"VfTr«d"    S  p  I  would  affirm  the  judgment  p£  the 

ItrykndCoS   of  Aw  als  xmleTs  the  Maryland  apportionment  "could 

for  full  consideration  of  this  issue. 

Levin  Nock  Davis,  Secretary, 

State  Board  of  Elections, 

et  al.,  Appellants, 

V. 

Harrison  Mann  et  al. 
[June  15,  1964.] 

Mr  Chief  Justice  Warren  delivered  the  opinion  of  the  Court : 
Pr^SrcSuse^Tihe  ^LS  I^LVmS  ^ ^-^aX" 

. .      „,       4.    c7n   fi7i     whpre   the    Maryland    Court    of 

opinion,  ante,  at 
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stitution,  of  the  apportionment  of  seats  in  the  legislature  of  the  Com- 
monwealth of  Virginia. 

I. 

Plaintiffs  below,  residents,  taxpayers  and  qualified  voters  of  Arling- 
ton and  Fairfax  Counties,  filed  a  complaint  on  April  9,  1962,  in  the 
United  States  District  Court  for  the  Eastern  District  of  Virginia,  in 
their  own  behalf  and  on  behalf  of  all  voters  in  Virginia  similarly  situ- 
ated, challenging  the  apportionment  of  the  Virginia  General  Assembly. 
Defendants,  sued  in  their  representative  capacities,  were  various  officials 
charged  with  duties  in  connection  with  state  elections.  Plaintiffs  claimed 
rights  under  provisions  of  the  Civil  Eights  Act,  42  U.  S.  C.  §§  1983, 
1988,  and  asserted  jurisdiction  under  28  U.  S.  C.  §  1343  (3). 

The  complaint  alleged  that  the  present  statutory  provisions  appor- 
tioning seats  in  the  Virginia  Legislature,  as  amended  in  1962,  results 
in  invidious  discrimination  against  plaintiffs  and  "all  other  voters  of 
the  State  Senatorial  and  House  districts"  in  which  they  reside,  since 
voters  in  Arlington  and  Fairfax  Counties  are  given  substantially  less 
representation  than  voters  living  in  other  parts  of  the  State.  Plaintiffs 
asserted  that  the  discrimination  was  violative  of  the  Fourteenth 
Amendment  as  well  as  the  Virginia  Constitution,  and  contended  that 
the  requirements  of  the  Equal  Protection  Clause  of  the  Federal  Con- 
stitution, and  of  the  Virginia  Constitution,  could  be  met  only  by  a 
redistribution  of  legislative  representation  among  the  counties  and 
independent  cities  of  the  State  "substantially  in  proportion  to  their 
respective  populations."  Plaintiffs  asserted  that  they  "possess  an  in- 
herent right  to  vote  for  members  of  the  General  Assembly  .  .  .  and  to 
cast  votes  that  are  equally  effective  with  the  votes  of  every  other  citi- 
zen" of  Virginia,  and  that  this  right  was  being  diluted  and  effectively 
denied  by  the  discriminatory  apportionment  of  seats  in  both  houses 
of  the  Virginia  Legislature  under  the  statutory  provisions  attacked  as 
being  unconstitutional.  Plaintiffs  contended  that  the  alleged  inequal- 
ities and  distortions  in  the  allocation  of  legislative  seats  prevented  the 
Virginia  Legislature  from  "being  a  body  representative  of  the  people 
of  the  Commonwealth, "  and  resulted  in  a  minority  of  the  people  of 
Virginia  controlling  the  General  Assembly. 

The  complaint  requested  the  convening  of  a  three-judge  District 
Court.  "With  respect  to  relief,  plaintiffs  sought  a  declaratory  judgment 
that  the  statutory  scheme  of  legislative  apportionment  in  Virginia, 
prior  as  well  as  subsequent  to  the  1962  amendments,  contravenes  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment  and  is  thus 
unconstitutional  and  void.  Plaintiffs  also  requested  the  issuance  of  a 
prohibitory  injunction  restraining  defendants  from  performing  their 
official  duties  relating  to  the  election  of  members  of  the  General  Assem- 
bly pursuant  to  the  present  statutory  provisions.  Plaintiffs  further 
sought  a  mandatory  injunction  requiring  defendants  to  conduct  the 
next  primary  and  general  elections  for  legislators  on  an  at-large  basis 
throughout  the  State. 

A  three-judge  District  Court  was  promptly  convened.  Residents  and 
voters  of  the  City  of  Norfolk  were  permitted  to  intervene  as  plaintiffs 
against  the  original  defendants  and  against  certain  additional  defend- 
ants, election  officials  in  Norfolk.  On  June  20,  1962,  all  of  the  plain- 
tiffs obtained  leave  to  amend  the  complaint  by  adding  an  additional 
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nraver  for  relief  which  requested  that,  unless  the  General  Assembly 
KJomX  and  flirly''  reapportioned  the  legislative  districts,  the 
ConTsWd  reappTrtin  the  districts  by  its  own  order  so  as  to  accord 
fhe  parties  and  ofhers  similarly  situated  ' '  fair  and  proportionate     rep- 

^XltTe  Ve-^e^1n^^^^  ^7  plaintiffs  .  included 

ba^r  figures  showing  the  populations  of  the  various  districts  from 
Si  senators  and  delegates  are   elected   and  the  number   of  seats 
asXned Teak.  From  that  data  various  statistical  comparisons  were 
derfved    sUe  the  1962  reapportionment  measures  were  enacted  only 
fwodavs  before  the  complaint  was  filed  and  made  only  small  changes 
rthe  s'tatutoiT  provisions  relating  to  legislative  apportionment,  which 
rJleen  last  amended  in  1958,  the  evidence  submitted  covered_  both 
^he  present  Ld  the  last  previous  apportionments    Defendants  mtro- 
rhiced  various  exhibits  showing  the  numbers  of  military  and  military- 
rrtedTersoL^^^^^^     the  City  of  Norfolk  and  in  Arlington  and  Fairfax 
rounties    dTsparities  from  population-based  representation  among  the 
vai^Sus  Sta  es  h   the  Federal  Electoral  College,  and  results  of  a  com- 
Trat^ve  study  of  state  legislative  apportionment  which  show  Virginia 
L  raiiinreigl^th  among  the.  States  in  population-based  legislative 
representativeness,  as  reapportioned  m  IJbZ. 

On  November  28,  1962,  the  District  Court,  with  one  judge  dissent- 
ing   sustl^ed  plaintiffs'   claim  and   entered   an   interlocutory  order 

Si^theapAw^^^^^^ 

fhet:  '^'Z^<^  on  t''ground,'^a':erted  by  defendants,  that 
SaiiSs  shoufd  be  required  first  to  procure  the  ^^^ws  of  the  state 
SuSs  on  the  validity  of  the  apportionment  scheme.  Instead,  it  held 
?hat  since  neither  the  1962  legislation  nor  the  relevant  state  constitu- 
t^oi  k  pTov  ^^^^^^^^  ambiguous,  no  question  of  state  aw  necessitating 
abstention  by  the  Federal  District  Court  was  presented.  I^  applymg 
?he  Banal  Protection  Clause  to  the  Virginia  apportionment  scheme, 
h  Court  stated  that,  although  population  is  t^«  P-d^-nant^^^^^^^^^^ 
eration,  other  factors  may  be  ^  of  some  re  e^^^^^^ 
justness  of  the  apportionment.     Stating  t^at  tne j^eae  •  •  f 

requires  a  state  legislative  apportionment  to    .accord  tiiecitz^^^^^ 
;r   Qf.+a  c-nh-^tantiallv  CQual  representation,"  the  Court  held  tnat  tne 
to  auafie?     md  M^^  information  relating  to.the  popn- 

En  0  the  State's  various  legislative  districts,  ■£  .™f-P -"f^^f  ^ 
dently  showed  an  "invidious  discrimmation"  «S'''''^'Pt„,  differ 
?hose  similarly  situated.  The  Court  rejected  any  possibility  of  differ- 
ent base^  of  leprcsentation  being  applicable  in  the  two  holises  of  the 
virgin  a  Legislature,  stating  that,  in  Virginia  ""^^  house  has  a  d^j 
reet   indeed'the  same,  relation  to  the  people,"  »f  '^f'  *  „P™?f  ,"^ 

amon^va  0  IS  districts,  in  both  houses  of  the  Virginia  L'^f'f ^tare,  the 
r^urt  nut  the  burden  of  explanation  on  defendants,  and  found  that 
Siey  ha'dfaaed  to  meet  it.  cLsequently,  th^  Court  cc,ncludedthat^l^ 

^NS^^LTg^v^trcrntS^^^^^^^^ 


r 
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tion,  violative  of  the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment. 

With  respect  to  relief,  the  Court  stated  that,  while  it  would  have 
preferred  that  the  General  Assembly  itself  correct  the  unconstitution- 
ality of  the  1962  apportionment  legislation,  it  would  not  defer  decidint^ 
the  case  until  after  the  next  regular  session  of  the  Virginia  Legisla° 
ture  in  January  1964,  because  senators  elected  in  November  1963  would 
hold  office  until  1968  and  delegates  elected  in  1963  would  serve  until 
1966.  Deferring  action  would  thus  result  in  unreasonable  delay  in  cor- 
recting the  injustices  in  the  apportionment  of  the  Senate  and  the 
House  of  Delegates,  concluded  the  Court. 

The  District  Court's  interlocutory  order  declared  that  the  1962 
apportionment  violated  the  Equal  Protection  Clause  and  accordingly 
was  void  and  of  no  effect.  It  also  restrained  and  enjoined  defendants 
from  proceeding  with  the  conducting  of  elections  under  the  1962  leg- 
islation, but  stayed  the  operation  of  the  injunction  until  January  31, 
1963,  so  that  either  the  General  Assembly  could  act  or  an  appeal  could 
be  taken  to  this  Court,  provided  that,  if  neither  of  these  steps  were 
taken,  plaintiffs  might  apply  to  the  District  Court  for  further  relief. 
Finally,  the  court  below  retained  jurisdiction  of  the  case  for  the  entry 
of  such  orders  as  might  be  required. 

An  appeal  to  this  Court  was  timely  noted  by  defendants.  On  ap- 
plication by  appellants,  The  Chief  Justice,  on  December  15,  1962, 
granted  a  stay  of  the  District  Court's  injunction  pending  final  dis- 
position of  the  case  by  this  Court.  Because  of  this  stay,  the  November 
1963  election  of  members  of  the  Virginia  Legislature  was  conducted 
under  the  existing  statutory  provisions.  We  noted  probable  jurisdic- 
tion on  June  10,  1963.  374  U.S.  803. 


The  Virginia  Constitution  provides  for  a  Senate  of  not  more  than 
40  nor  less  than  33  members,  in  Art.  IV,  §  41,  and  for  a  House  of 
Delegates  of  not  more  than  100  nor  less  than  90  seats,  in  Art.  IV, 
§  42.  Senators  are  elected  quadrenially  and  delegates  biennially.  At 
all  relevant  times,  state  statutes  have  fixed  the  number  of  senators 
at  40  and  the  number  of  delegates  at  100.  Pursuant  to  the  state 
constitutional  requirement  of  legislative  reapportionment  at  least 
decennially,  contained  in  Art.  IV,  §  43,  the  General  Assembly  has 
reapportioned  senatorial  and  House  seats  in  1932,  1942,  and  1952,  as 
well  as  in  1962,  and  in  1958  the  apportionment  statutes  were  amended.^ 

1  Reapportionment  in  1952  was  accomplished  only  after  the  Governor  convened  a 
special  session  of  the  Virginia  Legislature  for  that  purpose,  since  the  legislature 
had  adjourned  without  enacting  any  statutes  reallocating  representation.  In 
anticipation  of  the  constitutional  mandate  to  reapportion  In  1962,  the  Virginia 
Governor,  in  January  1961,  appointed  a  commission  on  redistricting.  In  doing 
its  work,  this  commission  employed  the  assistance  of  the  Bureau  of  Public  Ad- 
ministration of  the  University  of  Virginia.  Suggesting  that  Senate  and  House 
districts  should  be,  as  nearly  as  practicable,  equal  in  population,  the  Bureau 
submitted  two  alternative  plans  for  the  apportionment  of  the  House  and  three 
alternative  plans  for  the  apportionment  of  Senate  seats.  These  plans  all  followed 
the  various  criteria  traditionally  considered  in  pre\ious  aproortionments,  and 
complied  with  the  constitutionally  prescribed  size  limitations  on  both  of  the 
houses.  In  late  1961,  the  commission  filed  its  report  recommending  a  redistricting 
plan  different  from  any  of  the  plans  submitted  by  the  Bureau.  Its  plan,  based 
more  on  political  compromise  than  any  of  the  Bureau's  su^rgested  plans,  deviated 
further  from  population-based  representation  than  any  of  the  Bureau's  proposals. 
At  its  1962  regular  session,  the  Virginia  General  Assembly  completely  disre- 
garded both  the  commission  report  and  the  plans  prepared  by  the  Bureau,  and 


266  COMMITTEE  ON  ELECTIONS  AND  KEAPPORTIONMENT 

The  Virginia  Constitution  contains  no  express  standards,  however,  for 
the  apportionment  of  legislative  representation,  and  leaves  the  task 
of  establishing-  districts  solely  up  to  the  discretion  of  the  legislature 
With  respect  to  political  subdivisions,  Virginia  has  98  counties  and 
32  independent  cities.  Despite  the  absence  of  any  specific  provisions 
in  the  State  Constitution,  population  has  generally  been  traditionally 
reo-arded  as  the  most  important  factor  for  legislative  consideration 
in°reapportioning  and  redistricting.  Because  cities  and  counties  have 
consistently  not  been  split  or  divided  for  purposes  of  legislative  rep- 
resentation, multimember  districts  have  been  utilized  for  cities  and 
counties  whose  populations  entitle  them  to  more  than  a  single  repre- 
sentative, resulting  in  there  always  being  less  than  100  delegate  dis- 
tricts and  less  than  40  senatorial  districts.  And,  because  of  a  tradition 
of  respecting  the  integrity  of  the  boundaries  of  cities  and  counties 
in  drawing  district  lines,  districts  have  been  constructed  only  oi  com- 
binations ?f  counties  and  cities  and  not  by  pieces  of  them.  This  has 
resulted  in  the  periodic  utilization  of  floterial  districts^  where  con- 
[ic^uous   cities   or   counties   cannot   be   combined   to   yield   population 
totals  reasonably   close  to   a   population   ratio   figure   df  ermined  by 
dividing  the  State's  total  population  by  the  number  of  seats  m  the 
T^articular  leo'islative  body.  Various  other  factors,  m  addition  to  popu- 
fation,  wlL^^^^^^^^^  historicW  been  considered  by  Virginia  Legislatures 
in  enacting  apportionment  statutes  include  compactness  and  contiguity 
of  territoiT  in  forming  districts,  geographic  and  topographic  features, 
and  community  of  interests  among  people  m  various  districts. 

Section  24-14  of  the  Virginia  Code,  as  amended  m  1962,  provides 
for  the  apportionment  of  the  Virginia  Senate,  and  divides  the  State 
into  36  senatorial  districts  for  the  allocation  of  the  40  seats  m  that 
body  With  a  total  state  popultaion  of  3,966,949,  according  to  the 
1960 "census  and  40  Senate  seats,  the  ideal  ratio  would  be  one  senator 
for  each  99!l74  persons.  Under  the  1962  statute,  however,  Arlington 
County  is  given  but  one  senator  for  its  163,401  persons,  only  .61  of 
the  representation  to  which  it  would  be  entitled  on  a  strict  population 
basis.  The  City  of  Norfolk  has  only  .65  of  its  ideal  ^hare  of  senatorial 
representation,  with  two  senators  for  a  population  of  305,872.  And 
Fairfax  County  (including  the  cities  of  Fairfax  and  Falls  Church), 

g^onferTtf  po'l^ulation  entitles  the  entire  area  to  another  ^eat  ^n  he  particular 
legislative  body  being  apportioned    See  Bafcer^Car^^^ 

t^VL^nt  Arr^hPrst  County  with  a  population  substantially  smaller  than  the 
^li^^i^^trtV^  sizf  was  presumably  felt  not  to  be  entitled  to  a  separate  House 
'tA  The  .-olution  was  fhf  creation  of  a  floterial  district  comprised  of  the  two 
iZ1hJJ^%uh,^^vi'ZZthlrthy^^^  Lynchburg  additional  representation  and 

eiv  nrimhersV  S  the  Virginia  House,  without  having  to  create 

ILparltt^ddit  onal  districts  for  each  of  the  two  political  subdivisions. 
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with  two  senators  for  285,194  people,  has  but  .70  of  its  ideal  repre- 
sentation in  the  Virginia  Senate.  In  comparison,  the  smallest  senatorial 
district,  with  respect  to  population,  has  only  61,730,  and  the  next 
smallest  63,703. ^  Thus,  the  maximum  population-variance  ratio  between 
the  most  populous  and  least  populous  senatorial  districts  is  2.65-to-l. 
Under  the  1962  senatorial  apportionment,  applying  1960  population 
figures,  approximately  41.1%  of  the  State's  total  population  reside  in 
districts  electing  a  majority  of  the  members  of  that  body.^ 

Apportionment  of  seats  in  the  Virginia  House  of  Delegates  is  pro- 
vided for  in  §  24-12  of  the  Virginia  Code,  as  amended  in  1962,  which 
creates  70  House  districts  and  distributes  the  100  House  seats  among 
them.  Dividing  the  State's  total  1960  population  by  100  results  in  an 
ideal  ratio  of  one  delegate  for  each  39,669  persons.  Fairfax  County, 
with  a  population  of  285,194,  is  allocated  only  three  House  seats  under 
the  1962  apportionment  provisions,  however,  thus  being  given  only 
.42  of  its  ideal  representation.  While  the  average  population  per  dele- 
gate in  Fairfax  County  is  95,064.  Whythe  County,  with  only  21,975 
persons,  and  Shenandoah  County,  with  a  population  of  only  21,825, 
are  each  given  one  seat  in  the  Virginia  House. ^  The  maximum  popu- 
lation-variance ratio,  between  the  most  populous  and  least  populous 
House  districts,  is  thus  4.36-to-l.  The  City  of  Norfolk,  with  305,872 
people,  is  given  only  six  House  seats,  and  Arlington  County,  with  a 
population  of  163,401,  is  allocated  only  three.  Under  the  1962  reap- 
portionment of  the  House  of  Delegates,  40.5%  of  the  State's  population 
live  in  districts  electing  a  majority  of  the  House  members.  Twenty- 
seven  House  districts  have  more  than  three  times  the  representation 
of  the  people  of  Fairfax  County,  12  districts  have  twice  the  represen- 
tation of  Arlington  County,  and  six,  twice  that  of  Norfolk. 

No  adequate  political  remedy  to  obtain  legislative  reapportionment 
appears  to  exist  in  Virginia.*^  No  initiative  procedure  is  provided  for 
under  Virginia  law.  Amendment  of  the  State  Constitution  or  the 
calling  of  a  constitutional  convention  initially  requires  the  vote  of  a 
majority  of  both  houses  of  the  Virginia  General  Assembly."^  Only  after 
such  legislative  approval  is  obtained  is  such  a  measure  submitted  to 
the  people  for  a  referendum  vote.  Legislative  apportionment  questions 
do  not  appear  to  have  been  traditionally  regarded  as  nonjusticiable 

8  In  illustrating  the  disparities  from  population-based  representation  in  the  appor- 
tionment of  Senate  seats,  the  District  Court  included  in  its  opinion  a  chart 
showing-  the  composition  (by  counties  and  cities)  and  populations  of,  and  the 
number  of  senators  allotted  to,  the  various  senatorial  districts,  and  comparins: 
these  figures  with  the  senatorial  representation  given  Arlington,  Fairfax  and 
Norfolk.  213  F.  Supp.,  at  581-582. 

*  Appellees  have  pointed  out,  however,  that,  since  seats  in  the  Virginia  Legislature 
are  reapportioned  decennially,  and  since  the  allegedly  underrepresented  districts 
are  those  whose  populations  are  increasing  more  rapidly  than  the  allegedly  over- 
represented  ones,  the  disparities  from  population-based  representation,  in  both 
houses  of  the  Virginia  Legislature,  will  continually  increase  throughout  the 
10-year  period  until  the  next  reapportionment. 

5  In  discussing  deviations  from  population-based  representation  in  the  allocation  of 
seats  in  the  House  of  Delegates,  the  District  Court  included,  as  part  of  its 
opinion,  a  chart  showing  the  populations  of  and  the  number  of  seats  given  to 
certain  House  districts,  and  comparing  these  figures  with  the  Hou'^e  representa- 
tion accorded  Arlington,  Fairfax  and  Norfork.   213  F.   Supp.,   at   582-584. 

«  For  a  discussion  of  the  lack  of  federal  constitutional  significance  of  the  presence  or 
absence  of  an  available  political  remedy,  see  Lucas  v.  The  Forty-Fourth  General 
Assemtly  of  the  State  of  Colorado, U.  S. - ,  decided  also  this  date. 

»Va.  Const,  Art.  XV,  §§  196,  197. 
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by  Virginia  state  courts,  however,^  and  appellees  could  possibly  haye 
sought  and  obtained  relief  in  a  state  court  as  well  as  m  a  Federal 
District  Court.^ 

III. 

In  Reynolds  v.  Sims,  377  U.  S.  695,  decided  also  this  date  we  held 
that  the  Equal  Protection  Clause  requires  that  seats  m  both  houses  oi 
a  bicameral  state  legislature  must  be  apportioned  substantially  on  a 
population  basis.  Neither  of  the  houses  of  the  Virginia  General  Assem- 
bly under  the  1962  statutory  provisions  here  attacked  is  apportioned 
sufficiently  on  a  population  basis  to  be  constitutionally  sustainable. 
Accordingly,  we  hold  that  the  District  Court  properly  found  the  Vir- 
ginia legislative  apportionment  invalid.  ■,,.-, 

Appellants'  contention  that  the  court  below  should  have  abstained 
so  as  to  permit  a  state  court  to  decide  the  questions  of  state  law  in- 
volved in  this  litigation  is  without  merit.  Where  a  federal  court's 
jurisdiction  is  properly  invoked,  and  the  relevant  state  constitutional 
and  statutory  provisions  are  plain  and  unambiguous,  there  ^^  ^^  ^^ce^' 
sity  for  the  federal  court  to  abstain  pending  determination  of  the  state 
law  questions  in  a  state  court.  McNeese  v.  Board  of  Educahon,  373 
U  S  668.  This  is  especially  so  where,  as  here,  no  state  proceeding  had 
been  instituted  or  was  pending  when  ^l^^  District  Court  SD^nrisdi^^^^^^ 
was  invoked.  We  conclude  that  the  court  below  did  not  err  m  refusing 
to  dismiss  the  proceeding  or  stay  its  action  pending  recourse  to  the 

c+P  +  p   C01lI*t>S 

Undoubtedly,  the  situation  existing  in  Virginia  with  respect  to  legis- 
lative apportionment,  differs  not  insignificantly  from  that  m  Alabama. 
In  cont?ast  to  Alabama,  in  Virginia  the  legislature  has  consistently 
reapportioned  itself  decennially  as  required  by  the  State  Constitution^ 
Nevertheless,  state  legislative  malapportionmen  ,  whether  resul  ng 
from  prolonged  legislative  inaction  or  from  failure  to  comply  suffi- 
ciently with  federal  constitutional  requisites,  although  reapportionment 
is  accomplished  periodically,  falls  equally  withm  the  proscription  of 
the  Equal  Protection  Clause. 

We  reject  appellants'  argument  that  the  l^nderrepresentation  of  Ar- 
lington Fairfax  and  Norfolk  is  constitutionally  justifiable  since  it 
alleged  y  resulted  in  part  from  the  fact  that  those  areas  contain  large 
num%erf  of  military  and  military-related  personnel.  ^^ll^^^^'^J^'^^ 
against  a  class  of  individuals,  merely  because  of  the  nature  of  their 

^Y^r^.on  V.    Saunders,  159   Va.    28.    166    S.  .^^  10|.   (Ifjf)     f^lJ-J>llf,\,^Ty'me 
Appeals  of  Virginia  held  that  f:  congress  onaldistnctm|st^uue^^  ^y   ^^^ 

V  rginia  Legislature  was  invalid  since  it  90"P/^^?°._^iV  to  have  "as  nearly  as 
State  Constitution,  which  ':equi7S,X"bTtfn\^°"  Of  course,  ^^^^^^^^  in  ?hat  case 
practicable,  an  equal  number  of  inhabtantB^  reiatfng  to  congressional  district- 
was  a  spec  fie  state  constitutional  requirerneni;  reiauiig  uu  &  .  annortion- 
ing?  whereas  no  such  detailed  state  requirements  exist  with  respect^t^^^ 
ment    of    seats    in    the   Virginia    Legislature.    Appenantsha^^^^  questions 

provisions  of  the  Federal  Constitution.  instituted  on  March   26.   1963. 

C  roult  Court  of  the  City  of  Richmond  a.sniissea    on  'ft  ";!"S/Vthoulh   the 

lature  was  an  invidiously  discriminatory  one  violative  of  the  J^quai  t-rotecuon 
Clause. 
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employment,  without  more  being  shown,  is  constitutionally  impermis- 
sible. Additionally,  no  showing  was  made  that  the  Virginia  Legislature 
in  fact  took  such  a  factor  into  account  in  allocating  legislative  repre- 
sentation.^" And  state  policy,  as  evidenced  by  Virginia's  election  laws, 
actually  favors  and  fosters  voting  by  military  and  military-related 
personnel.^^  Furthermore,  even  if  such  persons  were  to  be  excluded  in 
determining  the  populations  of  the  various  legislative  districts,  the 
discrimination  against  the  disfavored  areas  would  hardly  be  satisfac- 
torily explained,  because,  after  deducting  military  and  military-related 
personnel,  the  maximum  population-variance  ratios  would  still  be  2.22- 
to-1  in  the  Senate  and  3.53-to-l  in  the  House. 

We  also  reject  appellants'  claim  that  the  Virginia  apportionment  is 
sustainable  as  involving  at  attempt  to  balance  urban  and  rural  power 
in  the  legislature.  Not  only  does  this  explanation  lack  legal  merit,  but 
it  also  fails  to  conform  to  the  facts.  Some  Virginia  urban  areas,  such 
at  Richmond,  by  comparison  with  Arlington,  Fairfax  and  Norfolk, 
appear  to  be  quite  adequately  represented  in  the  General  Assembly. 
And,  for  the  reasons  stated  in  Reynolds, ^^  in  rejecting  the  so-called 
federal  analogy,  and  in  Gray  v.  Sanders,  372  U.  S.  368,  378,  appellants' 
reliance  on  an  asserted  analogy  to  the  deviations  from  population  in 
the  Federal  Electoral  College  is  misplaced.  The  fact  that  the  maximum 
variances  in  the  populations  of  various  state  legislative  districts  are 
less  than  the  extreme  deviations  from  a  population  basis  in  the  com- 
position of  the  Federal  Electoral  College  fails  to  provide  a  constitu- 
tionally cognizable  basis  for  sustaining  a  state  apportionment  scheme 
under  the  Equal  Protection  Clause. 

"VVe  find  it  unnecessary  and  inappropriate  to  discuss  questions  relat- 
ing to  remedies  at  the  present  time.^^  Since  the  next  election  of  Virginia 
legislators  will  not  occur  until  1965,  ample  time  remains  for  the  Vir- 
ginia Legislature  to  enact  a  constitutionally  valid  reapportionment 
scheme  for  purposes  of  that  election.  After  the  District  Court  has  pro- 
vided the  Virginia  Legislature  with  an  adequate  opportunity  to  enact 
a  valid  plan,  it  can  then  proceed,  should  it  become  necessary,  to  grant 
relief  under  equitable  principles  to  insure  that  no  further  elections 
are  held  under  an  unconstitutional  scheme.  Since  the  District  Court 
stated  that  it  was  retaining  jurisdiction  and  that  plaintiffs  could  seek 
further  appropriate  relief,  the  court  below  presumably  intends  to  take 
further  action  should  the  Virginia  Legislature  fail  to  act  promptly  in 
remedying  the  constitutional  defects  in  the  State's  legislative  appor- 
tionment plan.  We  therefore  affirm  the  judgment  of  the  District  Court 
on  the  merits  of  this  litigation,  and  remand  the  case  for  further  pro- 

10  See  213  F.  Supp.,  at  584. 

"  Virginia's  election  laws  enable  persons  in  the  armed  forces  to  vote  without  regis- 
tration or  payment  of  poll  tax.  Va.  Code  Ann.,  1950  (Repl.  Vol.  1964)  §  24-23.1. 
While  the  literal  language  of  this  provision  grants  the  privilege  to  tho.se  "on 
active  service  ...  in  time  of  war,"  the  Virginia  State  Board  of  Electors  is 
applying  it  currently.  Although  the  mere  stationing  of  military  personnel  in  the 
State  does  not  give  them  residence,  Virginia  election  officials  interpret  the  appli- 
cable statutory  provisions  to  mean  that  residence  for  military  personnel  is  deter- 
mined in  the  same  manner  as  for  all  other  citizens.  Military  personnel  and  mem- 
bers of  their  families  who  have  been  residents  of  Virginia  for  a  year,  residents 
of  a  county,  city  or  town  for  six  months,  and  residents  of  a  precinct  for  30 
days  are  entitled  to  vote.  Military  personnel  are  not  included  in  the  categories 
of  persons  disabled  from  voting.  Va.  Code  Ann.,  1950    (Repl.  Vol.  1964)    §  24-18. 

"  See  Reynolds  v.  SimSj U.  S.,  at . 

"  See  id. J  at 
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ceedings  consistent  with  tlie  views  stated  here  and  in  our  opinion  in 

Beijnolds  v.  Sims.  __  j      j 

It  IS  so  ordered. 

Mr  Justice  Clark  concurs  in  the  reversal  for  the  reasons  stated  in 
his  separate  opinion  in  Reynolds  v.  Sims,  377  U.  S.  695,  decided  this 
date.  

Mr.  Justice  Stewart: 

In  this  case,  the  District  Court  recognized  that  "population  is  not 
the  sole  or  definitive  measure  of  districts  when  taken  by  the  iiiquai 
Protection  Clause."  213  F.  Supp.,  at  584.  In  reaching  its  decision  the 
court  made  clear  that  it  did  not  "intend  to  say  that  there  cannot  be 
wide  differences  of  population  in  districts  if  a  sound  reason  can  be 
advanced  for  the  discrepancies."  Id.,  at  585.  The  District  Court,  how- 
ever could  find  "no  rational  basis  for  the  disfavoring  of  Arlington 
Fairfax  and  Norfolk."  Ibid.  In  my  opinion  the  appellants  have  failed 
to  show  that  the  trial  court  erred  in  reaching  this  conclusion.  Accord- 
ingly in  keeping  with  the  view  expressed  in  my  dissenting  opinion  m 
Lucas  v  The  Forty-Fourth  General  Assembly  of  The  State  of  Colorado, 
I  would  affirm  the  District  Court's  judgment  holding  that  to  the  extent 
a  state  legislative  apportionment  plan  is  conclusively  shown  to  have  no 
rational  basis,  such  a  plan  violates  the  Equal  Protection  Clause. 


Mabel  V.  Roman,  Clerk,  etc.,  et  ol.. 
Appellants, 

V. 

Richard  Sincock  et  al. 
[June  15,  1964.] 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of  the  Court : 
Presented  for  decision  in  this  case  is  the  constitutional  validity,  under 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment  to  the  Fed- 
eral Constitution,  of  the  apportionment  of  seats  m  the  Delaware  (gen- 
eral Assembly. 

I. 

Shortly  after  this  Court's  decision  in  Baker  v.  Carr,  369  U.  S  186, 
plaintiff's  below  residents,  taxpayers  and  qualified  voters  of  New  Castle 
County,  Delaware,  filed  a  complaint  in  the  United  States  District  Court 
for  the  District  of  Delaware,  in  their  own  behalf  and  on  behalf  of  ail 
persons  similarly  situated,  challenging  the  apportionment  of  the  Dela- 
ware Lecrislature.  Defendants,  sued  in  their  representative  capacities, 
were  various  officials  charged  with  the  performance  of  certain  duties  in 
connection  with  state  elections.  The  complaint  alleged  deprivation  ot 
ri-hts  under  the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment and  asserted  that  the  District  Court  had  jurisdiction  under  the 
fourteenth  Amendment,  42  U.  S.  C.  §§  1983  and  1988,  and  28  U.  S.  C. 

§§  1343  and  2201.  ,  .     .        ^    •     +v,    -nnia 

Plaintiffs  below  alleged  that  the  apportionment  of  seats  m  the  Dela- 
ware Legislature  resulted  in  an  "invidious  discrimination  as  to  the  m- 
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habitants  of  New  Castle  County  and  the  City  of  Wilmington,"  oper- 
ated to  deny  them  the  right  to  cast  votes  for  Delaware  legislators  "that 
are  of  equal  effect  with  that  of  every  other  citizen  of  the  State  of  Dela- 
ware," and  Avas  arbitrary  and  capricious  in  failing  to  provide  a  reason- 
able classification  of  those  voting  for  members  of  the  Delaware  General 
Assembly.^  Plaintiffs  also  asserted  that  they  were  without  any  other 
adequate  remedy  since  the  existing  legislative  apportionment  was  fro- 
zen into  the  1897  Delaware  Constitution;  that  the  present  legislature 
was  dominated  by  legislators  representing  the  two  less  populous  coun- 
ties; that  it  was,  as  a  practical  matter,  impossible  to  amend  the  State 
Constitution  or  convene  a  constitutional  convention  for  the  purpose  of 
reapportioning  the  General  Assembly;  and  that  the  Delaware  Legisla- 
ture had  consistently  fail  to  tak  appropriate  action  with  respect  to 
reapportionment. 

Plaintiffs  below  sought  a  declaration  that  Art.  II,  §  2,  of  the  Delaware 
Constitution,  which  established  the  apportionment  of  seats  in  both 
houses  of  the  Delaware  Legislature,  is  unconstitutional,  and  an  injunc- 
tion against  defendants  to  prevent  the  holding  of  any  further  elections 
under  the  existing  apportionment  scheme.  Plaintiffs  also  requested  that 
the  District  Court  either  reapportion  the  Delaware  Legislature  on  a 
population  basis  or,  alternatively,  direct  that  the  November  1962  gen- 
eral election  be  conducted  on  an  at-large  basis.  A  three-judge  District 
Court  was  asked  for  by  plaintiffs,  and  was  promptly  convened. 

On  July  25,  1962,  the  District  Court  entered  an  order  staying  the 
proceedings  until  August  7,  1962,  in  order  to  permit  the  Delaware  Leg- 
islature to  take  "some  appropriate  action."  207  F.  Supp.  205.  The 
Court  noted  that,  since  publication  of  any  proposed  constitutional 
amendment  at  least  three  months  prior  to  the  next  general  election  was 
required  under  Delaware  law,^  it  would  serve  no  useful  purpose  to  grant 
a  stay  beyond  August  7,  1962. 

On  July  30,  1962,  the  General  Assembly  approved  a  proposed  amend- 
ment to  the  legislative  apportionment  provisions  of  the  Delaware  Con- 
stitution,^ based  upon  recommendations  of  a  bipartisan  reapportion- 
ment committee  appointed  by  the  Delaware  Governor.  Under  Delaware 
law  this  amendment  could  not,  however,  become  effective  unless  again 
approved  during  the  next  succeeding  session  of  the  General  Assembly.^ 

On  August  7,  1962,  the  District  Court  entered  an  order  refusing  to 
dismiss  the  suit,  and  stated  that,  while  it  had  no  desire  to  substitute  its 
judgment  for  the  collective  wisdom  of  the  Delaware  General  Assembly 
in  matters  of  legislative  apportionment,  it  had  no  alternative  but  to 
proceed  promptly  in  deciding  the  case.  210  F.  Supp.  395.  Some  of  the 
defendants  applied  for  a  further  stay  of  proceedings  so  that  the  Gen- 
eral Assembly  coming  into  office  in  January  1963  would  have  an  oppor- 
tunity to  approve  the  proposed  constitutional  amendment.  On  August 
8,   1962,   plaintiffs   applied  for  a  preliminary  injunction  against  the 

1  Interestingly,  Art.  I,  §  3,  of  the  Delaware  Constitution  provides :   "All  elections  shall 

be  free  and  equal." 

2  Sec    207    F.    Supp.,    at    207.    All    of    the    decisions    of    the    court    below   are   reported 

sub  nom.  Sincock  v.  Duffy. 

3  By  the  requisite  two-thirds  vote  in  both  houses  of  the  General  Assembly,  pursuant 

to  Art.  XVI,    §   1,   of  the  Delaware   Constitution. 
*  Under   Art.    X\'I,    §    1,    of   the   Delaware    Constitution,    a   constitutional   amendment 
must  be  passed  by  a  two-thirds  vote  of  both  houses  of  successive  General  Assem- 
blies before  becoming  part  of  the  State  Constitution. 
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conducting  of  the  November  1962  general  election  under  the  existing 
apportionment  provisions.  Plaintiffs  were  thereafter  permitted  to 
amend  their  complaint  to  request  that  the  proposed  constitutional 
amendment  also  be  declared  unconstitutional  and  that  the  Court  order 
a  provisional  reapportionment  of  the  Delaware  Legislature. 

On  October  16,  1962,  the  District  Court  denied  both  the  applications 
for  a  preliminarv  injunction  and  for  a  further  stay.  210  F.  Supp.  396 
Denial  of  a  preliminarv  injunction  effectively  permitted  the  holding  ot 
the  November  1962  general  election  pursuant  to  the  legislative  appor- 
tionment provisions  of  the  1897  Delaware  Constitution.  After  extended 
pretrial  proceedings,  the  Court,  on  November  27,  1962,  entered  a  pre- 
trial order  in  which  the  parties  agreed  to  the  accuracy  of  a  series  ot 
exhibits,  statistics  and  various  statistical  computations.  In  early  Janu- 
ary 1963,  the  Delaware  General  Assembly,  elected  m  November  19b^, 
approved  the  proposed  constitutional  amendment  by  the  requisite  two- 
thirds  vote.  As  a  result,  the  amendment  to  the  legislative  apportionment 
provisions  of  Art.  II,  §  2,  became  effective  on  January  1^  1963  since 
having  been  passed  bv  two  successive  General  Assemblies.^'  Trial  before 
the  District  Court  ensued,  with  the  expert  testimony  of  various  political 

scientists  being  presented.  .    .       ■,      r.-       •..  t   ;i 

On  April  17,  1963,  the  District  Court,  m  an  opinion  by  Circuit  Judge 
Bi--s  held  that  Art.  II,  §  2,  of  the  Delaware  Constitution,  both  before 
and" after  the  1963  amendment,  resulted  in  gross  and  invidious  dis- 
crimination against  the  plaintiffs  and  others  similarly  situated,  m  vio- 
lation of  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
215  F  Supp  169.  Stating  that  "the  fundamental  issue  presented  tor 
adjudication  is  whether  or  not  the  apportioning  of  members  of  the 
General  Assemblv  of  the  State  of  Delaware  offends  the  electors  of  the 
State  because  of  an  alleged  debasement  of  their  voting  rights  the 
Court  indicated  that  it  would  pass  upon  the  constitutional  vahdity  ot 
both  the  provisions  of  the  1897  Constitution  and  the  provisions  ot  the 
1963  constitutional  amendment.  After  considering  m  detail  the  appor- 
tionment of  legislature  seats  under  the  provisions  of  the  1897  l^elaware 
Constitution,  the  court  below  concluded  that  "the  uneven  growth  of  the 
different  areas  of  the  State  created  a  condition  because  of  which  the 
numbers  of  inhabitants  in  representative  and  senatorial  districts  dit- 
fered  not  onlv  on  an  intercounty  but  also  on  an  mtracounty  basis. 
After  discussing  the  effect  of  the  1963  reapportionment  amendment, 
the  District  Court  turned  to  a  consideration  of  plaintiffs  claim  under 
the  Federal  Constitution.  Stating  that  the  rights  asserted  by  plaintiffs 
are  "personal  civil  rights"  of  great  importance,  the  court  below  con- 
tinued : 

Section  2  of  Article  II  of  the  Constitution  of  Delaware  as 
it'  existed  prior  to  the  1963  Amendment  and  as  it  exists  today 
creates  such  an  inequality  in  voting  power,  resulting  m  invidious 
discrimination,  as  to  bring  it  within  the  proscription  of  the  I^our- 
teenth  Amendment  of  the  Constitution  of  the  United  States.  .  . 
This  is  true  as  to  the  apportionment  of  the  Senate  as  well  as  to 
the  apportionment  of  the  House  of  Representatives  of  the  Gen- 
eral  Assembly   of   Delaware.   While   mathematical   exactitude   m 

B  53  Del.  Laws,  c.  425  (1962)  ;  54  Del.  Laws,  c.  1   (1963). 
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apportionment  cannot  be  expected,  and  indeed  is  not  possible  in 
an  absolute  sense,  disparities  created  by  Section  2  of  Article  II 
as  it  was  prior  to  the  1963  Amendment  and  as  it  is  now,  are  of 
such  a  startling  nature  as  to  demonstrate  a  debasement  of  franchise 
of  individual  electors  of  this  State  which  the  Equal  Protection 
Clause  of  the  Federal  Constitution  cannot  tolerate. "« 

After  holding  that  the  apportionment  of  at  least  one  house  of  a  bi- 
cameral state  legislature  must  be  based  substantially  on  population,  the 
District  Court  rejected  the  relevancy  of  the  so-called  federal  analogy 
as  a  justification  for  departures  from  a  population-based  apportionment 
scheme  in  the  other  house  of  a  state  legislature.  Although  finding  no 
■  rational  or  reasonable  basis  for  the  Delaware  apportionment,  either  as 
it  pre^dously  existed  or  as  amended,  the  Court  nevertheless  concluded 
that  reapportionment  was  basically  a  legislative  function,  and  that  a 
further  opportunity  should  be  given  to  the  General  Assembly  to  re- 
apportion itself  properly  in  accordance  with  the  requirements  of  the 
Fourteenth  Amendment.  After  attempting  to  delineate  some  guidelines 
for  the  Delaware  Legislature  to  foUow  in  reapportioning,  the  court 
below,  with  an  eye  toward  the  impending  1964  elections,  gave  the 
General  Assembly  until  October  1,  1963,  to  adopt  a  constitutionally 
valid  plan."^  The  District  Court  entered  a  decree  declaring  Art.  II, 
§  2,  of  the  Delaware  Constitution  to  be  unconstitutional,  and  retained 
jurisdiction  to  order  injunctive  or  other  relief  if  it  became  necessary 
to  do  so. 

On  May  6,  1963,  the  Supreme  Court  of  Delaware  advised  the  Dela- 
ware Governor  that,  notwithstanding  the  holding  of  the  District  Court, 
he  should  proceed  according  to  the  provisions  of  the  invalidated  1963 
constitutional  amendment  to  proclaim  a  redistricting  plan  for  House 
of  Representatives  seats.  The  Delaware  Supreme  Court's  opinion  was 
predicated  on  the  view  that  the  District  Court's  decision  was  not  a  final 
one,  since  it  was  appealable  and  since  no  injunctive  relief  had  been 
granted.  Acting  on  this  device,  while  making  reference  to  the  District 
Court's  decision,  the  Governor,  on  May  17,  1963,  proclaimed  a  plan  pro- 
viding for  the  redistricting  of  certain  House  districts  in  accordance  with 
the  provisions  of  the  1963  reapportionment  amendment.  Under  these  cir- 
cumstances, on  May  20,  1963,  the  District  Court  entered  an  injunction 
against  the  holding  of  any  elections  for  General  Assembly  seats  under 
Art.  II,  §  2,  of  the  Delaware  Constitution,  either  as  it  had  previously 
existed  or  as  amended,  and  again  reserved  jurisdiction  to  make  such 
further  orders  as  it  might  deem  necessary.  The  District  Court  denied 
a  motion  to  stay  its  injunction  pending  appeal,  but,  on  application  by 

«215  p.  Supp.,  at  184. 

^  The  other  two  judges  both  wrote  short  opinions.  Chief  District  Judge  Wright  indi- 
cated that  he  concurred  in  the  view  that  Art.  II,  §  2,  of  the  Delaware  Con.stitu- 
tion,  before  and  after  amendment,  was  unconstitutional,  since  at  least  one  liouse 
of  a  state  legislature  must  be  apportioned  strictly  on  a  population  basis.  He 
indicated  that  he  also  agreed  with  the  "precatory  observation"  of  Judge  Biggs 
that  the  other  house  must  also  be  apportioned  substantially  on  a  population  basis. 
District  Judge  Layton  concurred  in  the  result  reached,  finding  tliat  Art.  II  §  2, 
of  the  Delaware  Constiiution,  prior  to  as  well  as  after  the  1963  amendment,  was 
unconstitutional  with  respect  to  the  House  of  Representatives.  He  stated  that, 
since  the  19  63  amendment  contained  no  severability  clause,  the  whole  amendment 
was  unconstitutional  because  of  the  provisions  relating  to  the  House,  and  that 
therefore  there  was  no  need  to  consider  whether  the  senatorial  provisions  were 
valid.  He  indicated,  however,  that  he  thought  that  it  Vv'as  permisible  to  apportion 
one  house  on  a  nonpopulation,  area  basis  where  the  other  house  was  apportioned 
strictly  on  population,  since  such  a  system  would  be  patterned  on  the  scheme  of 
representation  in  the  Federal  Congress. 
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defendants  below,  Mr.  Justice  Brennan,  on  June  27,  1963,  stayed  the 
operation  of  the  District  Court's  injunction  pending  final  disposition 
of  the  case  by  this  Court.  Notices  of  appeal  from  the  District  Court  s 
final  decree,  and  from  its  injunction  and  denial  of  the  motion  tor  a 
stay  were  timely  filed  by  defendants.  Pursuant  to  this  Court  s  Rule 
15(3)  both  appeals  have  been  treated  as  a  single  case.  When  appeUees 
filed  a  motion  to  affirm,  appellants  countered  with  a  motion  to  advance. 
On  October  21,  1963,  we  noted  probable  jurisdiction  and  granted  ap- 
pellants' motion  to  advance.     375  U.  S.  877. 

II. 

Under  the  provisions  of  the  1897  Delaware  Constitution  relating  to 
legislative  apportionment,  in  force  when  this  litigation  was  commenced, 
the  State  was  geographically  divided  into  17  Senate  and  35  House  dis- 
tricts for  the  purpose  of  electing  members  of  the  Delaware  Legislature^ 
Delaware  senators  serve  four-year  terms,  with  approximately  halt  ot 
the  senators  elected  every  two  years,  and  all  representatives  are  elected 
for  two-year  terms.  Qualified  voters  in  each  Senate  and  House  dis- 
trict elect  one  senator  and  one  representative,  under  the  1897  Consti- 
tution's  apportionment   plan.    Delaware   is   comprised   of   o^ly   three 
counties,  and  only  one  sizable  metropolitan  area-Wilmmgton.  Under 
the  1897  apportionment,  five  senatorial  districts  and  10  representative 
districts  were  allocated  to  Kent  County,  to   Sussex  County    and  to 
"rural"  New  Castle  County   (that  part  of  the  county  outside _  of  the 
City  of  Wilmington),  and  Wilmington  was  given  two _ senatorial  and 
five  representative  districts.  The  number  and  boundaries  of  both  the 
senatorial  and  representative  districts  were  specifically  fixed  and  de- 
scribed in  the  constitutional  provisions,  and  no  provision  was  made  tor 
their  alteration.  When  the  constitutional  provisions  f^r^adopted,  the 
population  of  the  State  of  Delaware  was  approximately  180,000,  witii 
about  32,000  living  in  Kent  County,  38,00(3  residing  in  Sussex  County 
and  105,000  living  in  New  Castle  County  (of  whom  about  70,000  lived 
in  the  City  of  Wilmington).  By  1960,  the  total  population  of  Delaware, 
had  increased  to  44^292,   of  which   307  446  _  resided   m  New   Ca 
County    95,827  in  Wilmington  and  211,619  m  "rural      New  Castle 
County.  AAd,  under  the   1960   census  figures,   65,651  lived  m  Kent 
County  and  73,195  resided  in  Sussex  County. 

Under  the  1897  apportionment  scheme,  as  perpetuated  o^e^/^  years 
later.  Senate  districts  ranged  in  population  from  4,177  to  ^4,«ZU  re- 
sulting in  a  maximum  population-variance  ^f^O' between  the  most  pop- 
ulous and  least  populous  Senate  districts,  of  about  15-to-l.  Senatorial 
districts  in  Kent  and  Sussex  Counties  were  consistently  much  smaller 
hi  population  than  those  in  New  Castle  County,  with  the  exception  of 
one  New  Castle  County  district  which,  with  a  population  «£  ^^^^  4,\7^' 
was  the  smallest  senatorial  district  m  the  State.«  Only  22%  of  the 
State's  total  population  resided  in  districts  electing  a  majority  ot  the 
members  of  the  17-member  Senate  applying  1960  census  figures  to  the 
senatorial  apportionment  scheme  existing  when  this  litigation  was  com- 
menced. 

^Y^;^^ea  in  the  District  Court's  opinion^s  a  chart  ^^^X^fg  th^DKL^fconstilu- 
tVon^^S-t^LclnTt^he  lo^uKon  c^^^^^^^^^  the  period  1930-1960. 
215  'f.  Supp..  at  176. 
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Representative  districts  ranged  in  population,  as  of  1960,  from  1  643 
to  58,228,  under  Art.  II.  §  2,  of  the  1897  Delaware  Constitution,  result- 
ing in  a  maximum  population-variance  ratio,  in  the  Delaware  House,  of 
about  35-to-l.  Again,  the  average  population  of  House  districts  in  Kent 
and  Sussex  Counties  was  significantly  smaller  than  that  of  those  in 
New  Castle  County,  although  several  of  the  "rural"  New  Castle  County 
districts  were  among  the  smallest  in  the  State.  Applying  1960  census 
figures  to  the  1897  apportionment  scheme,  with  respect  to  the  Delaware 
House,  the  18  most  sparsely  populated  representative  districts,  contain- 
ing only  about  18.5%  of  the  State's  total  1960  population,  elected  a 
majority  of  the  members  of  the  House  of  Representatives.^  Persons' 
living  in  the  six  most  populous  representative  districts,  233,718,  more 
than  one-half  of  the  total  state  population,  had  only  the  same  voting 
power,  under  the  1897  Constitution's  scheme,  as  those  16,552  persons 
living  in  the  six  least  populous  districts,  with  respect  to  electing  mem- 
bers of  the  Delaware  House. ^^  Serious  disparities  in  the  population  of 
districts,  both  House  and  Senate,  within  each  county  were  also  pre- 
sented in  the  district  population  figures  considered  by  the  District 
Court.ii 

Evidence  before  the  District  Court  showed  that,  despite  repeated  at- 
tempts to  reapportion  the  legislature  or  to  call  a  constitutional  con- 
vention for  that  purpose,  the  Delaware  Legislature  had  consistently 
failed  to  take  any  action  to  change  the  existing  apportionment  of  legis- 
lative seats.  No  initiative  and  referendum  procedure  exists  in  Dela- 
ware.^^  Legislative  apportionment  has  been  traditionally  provided  for 
wholly  by  constitutional  provisions  in  Delaware,  and  a  concurrence  of 
two-thirds  of  both  houses  of  two  consecutive  state  legislatures  is  re- 
quired in  order  to  amend  the  State  Constitution. ^^  The  Delaware  Gen- 
eral x\ssembly  may  also,  by  a  two-thirds  vote,  submit  to  the  State's 
voters  the  question  of  whether  to  hold  a  constitutional  convention.^^ 

Under  the  1963  amendment  to  Art.  II,  §  2,  of  the  Delaware  Constitu- 
tion, the  size  of  the  Senate  is  increased  from  17  to  21  members,  and  the 
four  added  seats  are  allotted  equally  to  Kent  and  Sussex  Counties, 
giving  each  of  the  State's  three  counties  seven  senators. ^^  The  added 
senators  are  to  be  elected  at  large  from  districts  comprising  about  one- 
half  of  the  House  districts  in  each  of  the  two  counties.  As  a  result  of 

"A  chart  showing  the  population  of  the  35  representative  districts  established  by 
Art.  II,  §  2,  of  the  1897  Delaware  Constitution,  and  tracing  the  population 
changes  in  each  during  the  period  1890-1960,  is  included  in  the  District  Court's 
opinion.   215  F.   Supp.,  at  174-175. 

1°  And,  as  pointed  out  by  the  court  below,  under  the  apportionment  of  House  seats 
contained  in  Art.  II,  §  2,  of  the  Delaware  Constitution,  ''The  inhabitants  of  the 
18  least  populated  representative  districts  are  less  in  number  than  those  of  the 
two  districts  having  the  heaviest  concentration  of  population ;  nonetheless,  the 
former  elect  18  representatives  in  the  House  of  Representatives,  while  the  latter 
elect  2  representatives  in  the  House  of  Representatives  of  the  Delaware  General 
Assembly."  215  F.  Supp.,  at  176. 

"■The  35  representative  districts  tended  to  follow  generally  the  boundaries  of  a 
"hundred,"  a  geographical  subdivision  of  counties  in  Delaware  since  its  founding, 
and  the  17  senatorial  districts,  which  were  also  described  in  a  detailed  fashion 
in  Art.  II,  §  2,  of  the  1897  Delaware  Constitution,  were  composed  either  of  two 
representative  districts  each  or   two  or  more  hundreds  or  portions  of  hundreds. 

^  For  a  discussion  of  the  lack  of  federal  constitutional  significance  of  the  presence 
or    absence    of    an    available    political    remedy,    see    Lucas    v.    The   Forty-Fourth 

General  Asseembly   of  the   State   of   Colorado, U.    S. — ,   decided 

also  this  date. 

^  Under  Art.  XVI,  §  1,  of  the  Delaware  Constitution. 

"  Under  Art.  XVI,  §  2,  of  the  Delaware  Constitution. 

^^  A  chart  showing  the  composition  of  the  Senate  and  the  population  of  each  of  the 
21  senatorial  districts  under  the  1963  amendment  is  included  in  the  District 
Court's  opinion.  215  F    Supp.,  at  181. 
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this  clian-e.  each  voter  in  Kent  and  Sussex  Comities  is  entitled  to  vote 
foit^o  senators  and  one  representative.  With  respect  to  the  Honse  of 
Kepilsentatives,  the  amendment  provides  that  each  existing  representa- 
t^^ve  district  Tvith  a  population  in  excess  of  15.000  per.sons  is  to  be  al- 
t ted  an  addTtfnal  r^r esentative  for  each  additional  15.000  persons  or 
maior  fraction  thereof  The  boundaries  of  the  original  3o  representative 
SLs  are  not  affected,  and  districts  receiving  additional  representa 
tives  are  to  be  divided,  by  a  redistricting  commission  headed  b^   the 
Governor   so  that  each  of  the  ne^  districts  electsone  representative.;^ 
The  net  effect  of  the  1963  amendment,  as  regards  immediate  changes  in 
House  representation,  is  to  aUot  10  additional  representatives  to  various 
districts  in  New  Castle  County,  increasing  the  size  of  the  House  to  4d 
members.  Kepresentation  of  Kent  and  Sussex  Counties  is  to  be  unaf- 
fected   Under  the  revised  apportio'nment.  the  maximum  population- 
arSnce  ratio  is  reduced  to  about  12-to-l  ^vith  respect  to  the  House^ 
but  remains  about  15-to-l  in  the  Senate.  A  majority  of  the  members  of 
the  HoTse  Luld  be  elected,  under  the  1963  amendment,  from  districts 
with  onlv  about  28%  of  the  State's  total  population.  And,  since  the 
1963  amendment  added  two  Senate  seats  each  for  the  two  smaller  coun- 
ties, the  change  in  senatorial  apportionment  would  result  iV.r'lVthP 
of  the  Senate  being  elected  from  districts  where  only  about  ol%  ot  the 
State\  population°reside.  About  21%  of  the  State's  population  wou^d 
be  represented  by  a  majority  of  the  members  of  the  Delaware  Senate, 
under  the  1963  reapportionment.  •     .•       i 

The  1963  amendment  also  provided  that,  if  a  constitutional  conven- 
tion were  to  be  called,  the  number  of  delegates  and  the  method  of  their 
election  were  not  to  be  affected  by  the  amended  apportionment  provi- 
sions and,  for  the  purpose  of  any  future  constitutional  convention,  the 
reX'sentative  districts  were  to  elect  delegates  on  the  basis  of  the  ap- 
po^-tLnment  provided  by  Art.  II,  §  2,  as  it  existed  prior  to  the  amend- 
ment Thus  the  number  of  constitutional  convention  delegates  would 
continue  to  be  41.  one  from  each  of  the  35  representative  districts  pro- 
vided for  under  the  1897  scheme,  with  two  elected  at  large  from  each 
of  the  three  counties.^^ 

In  Fpynolds  v.  Sims,  Til  IT.  S.  695,  decided  also  this  date,  we  held 
that  the  Equal  Protection  Clause  requires  that  seats  m  both  houses  ot  a 
bicameral  state  legislature  must  be  apportioned  substantially  on  a  pop- 
ulation basis.  Neither  of  the  houses  of  the  Delaware  General  Assembly, 
either  before  or  after  the  1963  constitutional  amendment,  was  so  appor- 
tioned. Thus,  we  hold  that  the  District  Court  correct  y  found  the  Dela- 
ware legislative  apportionment  constitutionally  invalid,  and  affirm  the 

"^'por  the  realons  stated  in  our  opinion  in  Eeijnolds^^  appellants'  reli- 
ance upon  the  so-called  federal  analogy  to  justify  the  deviations  from 
a  population  basis  in  the  apportionment  of  seats  m  the  Delaware  Legis- 

^^i^^^e^  in  the  District  Court's  oP'nion  are  charts  indicating  th^^^ 

amendment  on  the  reP'-fsentation  of  New  Cattle  Count>  ^n  tne  ^  ^.^^        ^tioned, 

"Un'de'r^t'^^'^i.i   2;^'^  Delaware  Constitution. 
18  See  Reynolds  v.  Sims, U.  S.,  at 
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lature  is  misplaced.^»  And  appellants'  argument  that  the  Delaware 
apportionment  scheme  should  be  upheld  since  Congress  has  admit- 
ted various  States  into  the  Union  although  the  apportionment  of  seats 
in  their  legislatures  was  based  on  factors  other  than  population  is  also 
unconviucing.2o  In  giving  the  Delaware  Legislature  an  opportunity  to 
adopt  a  constitutionally  valid  plan  of  legislative  apportionment,  and  in 
deferring  decision  until  after  the  November  1962  general  election,  be- 
cause of  the  imminence  of  that  election  and  the  disruptive  effect  which 
its  decision  might  have  had,  the  District  Court  acted  in  a  wise  and  tem- 
perate manner.  And  the  court  below  did  not  err  in  granting  injunctive 
relief  after  it  had  become  apparent  that,  despite  its  decree  holding  that 
the  1963  constitutional  amendment  reapportioning  seats  in  the  Dela- 
ware Legislature  failed  to  comply  with  federal  constitutional  require- 
ments, no  further  reapportionment  by  the  Delaware  General  Assemblv 
was  probable. 

Our  affirmance  of  the  decision  below  is  not  meant  to  indicate  ap- 
proval of  the  District  Court's  attempt  to  state  in  mathematical  lan- 
guage the  constitutionally  pemissible  bounds  of  discretion  in  deviating 
from  apportionment  according  to  population.^i  In  our  view  the  prob- 
lem does  not  lend  itself  to  any  such  uniform  formula,  and  it  is  neither 
practicable  nor  desirable  to  establish  rigid  mathematical  standards  for 
evaluating  the  constitutional  validity  of  a  state  legislative  apportion- 
ment scheme  under  the  Equal  Protection  Clause.  Rather,  the  proper 
judicial  approach  is  to  ascertain  whether,  under  the  particular  circum- 
stances existing  in  the  individual  State  whose  legislative  apportion- 
ment is  at  issue,  there  has  been  a  faithful  adherence  to  a  plan  of  pop- 
ulation-based representation,  with  such  minor  deviations  onh^  as  may 
occur  in  recognizing  certain  factors  that  are  free  from  any  taint  of 
arbitrariness  or  discrimination. 

Apart  from  what  we  said  in  Reynolds,  we  express  no  view  on  ques- 
tions relating  to  remedies  at  the  present  time.-^  Regardless  of  the  re- 

"  That  the  three  Delaware  counties  may  have  possessed  some  attributes  of  limited 
sovereignity  prior  to  the  inception  of  Delaware  at  a  State  provides  no  basis 
for  applying-  the  federal  analogy  to  legislative  apportionment  in  Delaware  while 
holding  it  inapplicable  in  other  States.  ^^Tiatever  the  role  of  counties  in  Dela- 
ware during  the  colonial  period,  they  never  have  had  those  aspects  of  sovereignty 
which  the  States  possessed  when  our  federal  system  of  government  was  adopted. 
And  it  could  hardly  be  contended  that  Delaware's  counties  retained  any  elements 
of  sovereign  power,  when  the  State  was  formed,  that  at  all  compare  with  those 
retained  by  the  States  under  our  Federal  Constitution.  See  215  F.  Supp.,  at 
186,  where  the  District  Court  stated  that  "there  never  was  much  and  there  is 
now  no   sovereignty  in  the   Counties  of  Delaware   .    .   .   ." 

Additionally,  the  Delaware  legislative  apportionment  scheme  here  challenged, 
even  after  the  196  3  constitutional  amendment,  fails  to  resemble  the  plan  of 
representation  in  the  Federal  Congress  in  several  significant  respects :  the 
Delaware  House  of  Representatives  is  plainly  not  apportioned  in  accordance 
with  population,  and  senators  in  Delaware  are  not  chosen  as  representatives 
of  counties.  Although,  under  the  1963  amendment,  each  county  is  given  an 
equal  number  of  senators,  the  21  senators  are  chosen  one  each  from  the  21 
senatorial  districts,  seven  per  county,  established  solely  for  the  purpose  of  their 
election.  Each  Delaware  senator  represents  his  district  and  not  the  county  in 
which  the  district  is  located.  Members  of  the  Federal  Senate  are  of  course 
elected   from   a    State   at   large,    and   represent   the   entire   State. 

^  See  the  discussion  of  and  the  reasons  for  rejecting  this  argument  in  Reynolds 
V.  Sims, U.  S.,  at 

*i  The  court  below  suggested  that  population-variance  ratios  smaller  than  lJ-to-1 
would  presumably  comport  with  minimal  constitutional  requisites,  while  ratios 
in  excess  thereof  would  necessarily  involve  deviations  from  population-based 
apportionment  too  extreme  to  be  constitutionally  sustainable.  See  215  F.  Supp., 
at  190. 

^'^  See  Reynolds  v.  Sims, U.  S.,  at . 
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quirements  of  the  Delaware  Constitution's  ^nd  the  fact  that  legislative 
apportionment  has  traditionally  been  considered  a  constitutional  matter 
in  Delaware,  the  delay  inherent  in  following  the  state  constitutional 
prescription  for  approval  of  constitutional  amendments  by  two  succes- 
sive General  Assemblies  cannot  be  allowed  to  result  m  an  impermissible 
deprivation  of  appellees'  right  to  an  adequate  voice  m  the  election  ot 
legislators  to  represent  them.  Acting  under  general  equitable  principles 
the  court  below  must  now  determine  whether  it  would  be  advisable,  so 
as  to  avoid  a  possible  disruption  of  state  election  processes  and  permit 
additional  time  for  the  Delaware  Legislature  to  adopt  a  constitution- 
aUy  valid  apportionment  scheme,  to  allow  the  1964  election  of  Dela- 
ware legislators  to  be  conducted  pursuant  to  the  provisions  of  the  1963 
constitutional  amendment,  or  whether  those  factors  ^'^^^'^'^]^;''^^^^ 
justify  any  further  delay  in  the  effectuation  of  appellants  .constitu- 
tional rights.  We  therefore  affirm  the  decisions  of  the  Distinct  Court 
heie  appealed  from,  and  remand  the  case  for  further  P^:oeeedmgs  co^ 
sistent  with  the  views  stated  here  and  m  our  opinion  m  Beynolds  v. 
^'''''^'^s.  j^  ^^  ^^  ordered. 

Mr.  Justice  Clark  concurs  in  the  reversal  for  the  ^^^««^^  [^at^^^^jf^ 
his  separate  opinion  in  Beynolds  v.  Sims,  377  U.S.  695,  decided  this 

date. 

Mr.  Justice  Stewart: 

In  the  case  the  appellees  showed  that  the  apportionment  of  seats 
among  the  districts  represented  in  the  Delaware  House  of  Representa- 
tives and  within  the  counties  represented  m  the  Delaware  Senate,  ap- 
parently reflects  "no  policy,  but  simply  arbitrary  and  capricious  ac- 
tion "  The  appellants  have  failed  to  dispel  this  showing  by  suggesting 
any'possible  rational  explanation  for  these  aspects  of  Delaware  s  sys- 
tem of  legislative  apportionment.  Accordingly,  for  the  reasons  stated 
n  my  dissenting  opinion  in  Lucas  v.  The  Forty-Fourth  General  Assem- 
Uylfthe  Stat! of  Colorado,  ante,  p.  ^-^,  I  would  affirm  the  judgmen 
of  the  District  Court  insofar  as  it  holds  that  Delaware's  system  of 
apportionment  violates  the  Equal  Protection  Clause. 

becoming  effective    207  F.   Supp.,  f  *  2<)6-207    In  this  ^^'^"^^•^j^'f^^^^.t   should   be 

lL^e°S!i?„t"„¥  a-Ap,2pif  f.l'|;;S4^^^ 

the  Delaware  Legislature  could   "then  proceed  to  pass  an  appoi  cjuiuuci^ 
mleting  the   requirements   of   the    Fourteenth   Amendment  ....      215    F.    bupp.. 


at  191. 
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B.  A.  Reynolds,  etc.,  et  al.. 
Appellants, 

V. 

M.  O.  Sims  et  al 

David  J.  Vann  and  Robert  S.  Vance, 
Appellants, 

V. 

Agnes  Baggett,  Secretary  of  State  of  Alabama  et  al. 

John  W.  McConnell,  Jr.,  et  a!.. 
Appellants, 

V. 

Agnes  Baggett,  Secretary  of  State  of  Alabama  et  al. 
WMCA,  Inc.,  et  al..  Appellants, 

V. 

John  P.  Lomenzo,  Secretary  of  States  of  the  State  of  New  York,  et  al. 

The  Maryland  Committee  for  Fair  Representation  et  al.. 
Appellants, 

V. 

J.  Millard  Tawes,  Governor,  et  al. 

Levin  Nock  Davis,  Secretary,  State  Board  of  Elections,  et  a  I., 
Appellants, 

V. 

Harrison  Mann  et  al. 

Mabel  V.  Roman,  Clerk,  etc.,  et  al.. 
Appellants, 

V. 

Richard  Sincock  et  al. 

Andres  Lucas  et  al.,  etc.. 
Appellants, 

V. 

The  Forty-Fourth  General  Assembly  of  the  State  of  Colorado  et  al. 
[June  15,  1964.] 

Mr.  Justice  Harlan,  dissenting: 

In  these  cases  the  Court  holds  that  seats  in  the  legislatures  of  six 
States  ^  are  apportioned  in  ways  that  violate  the  Federal  Constitution. 
Under  the  Court's  ruling  it  is  bound  to  follow  that  the  legislatures  in 

^Alabama,  Colorado,  Delaware,  Maryland,  New  York,  Virginia. 
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all  but  a  few  of  the  other  44  States  will  meet  the  same  fate.^  These 
decisions,  with  Wesberry  v.  Sanders,  376  U.  S.  1'  in^^J^i^f/^f'^oS' 
sional  districting  by  the  States,  and  Gray  v.  Sanders,  372  U.  b  368, 
relating  to  elections  for  statewide  office,  have  the  effect  of  placing  basic 
aspects  of  state  political  systems  under  the  pervasive  overlordship  o± 
the  federal  judiciary.  Once  again,^  I  must  register  my  protest. 

PRELIMINARY  STATEMENT. 

Today's  holding  is  that  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment  requires  every  State  to  structure  its  legislature  so 
that  all  the  members  of  each  house  represent  substantially  the  same 
number  of  people;  other  factors  may  be  given  play  only  to  the  extent 
that  they  do  not  significantly  encroach  on  this  basic  population 
Drinciple  Whatever  may  be  thought  of  this  holding  as  a  piece  of  politi- 
cal ideology— and  even  on  that  score  the  political  history  and  prac- 
tices of  this  country  from  its  earliest  beginnings  leave  wide  room  tor 
debate  (see  the  dissenting  opinion  of  Frankfurter  J.  m  f^^'l^^-^^l' 
369  U  S  186,  266,  301-323)— I  think  it  demonstrable  that  the  l^our- 
teenth  Amendment  does  not  impose  this  political  tenet  on  the  States 

or  authorize  this  Court  to  do  S9.  ^        .   ■     -^         ■   '^„  4„  +i,a 

The  Court's  constitutional  discussion,  found  m  its  opinion  m  the 
Alabama  cases  (Nos.  23,  27,  41,  ante,  p.  )  and  more  Particularly  at 
pa-es  26-33  thereof,  is  remarkable  (as,  indeed,  is  that  found  m  the  sepa- 
rate opinions  of  my  Brothers  Stewart  and  Clark,  ante,  pp  — ,  — ) 
for  its  failure  to  address  itself  at  all  to  the  Fourteenth  Amendment  as  a 
whole  or  to  the  legislative  history  of  the  Amendment  pertinent  to  the 
matter  at  hand.  Stripped  of  aphorisms,  the  Court's  argument  boils 
down  to  the  assertion  that  petitioners'  right  to  vote  has  been  invidiously 
*' debased"  or  "diluted"  by  systems  of  apportionment  which  entitle 
them  to  vote  for  fewer  legislators  than  other  voters,  an  assertion  which 
is  tied  to  the  Equal  Protection  Clause  only  by  the  constitutionally  frail 
tautology  that  "equal"  means  "equal."  ^^       -.       „i^ 

Had  the  Court  paused  to  probe  more  deeply  into  the  matter  it  would  , 
have  found  that  the  Equal  Protection  Clause  was  never  intended  to 
inhibit  the  States  in  choosing  any  democratic  method  they  pleased  tor 
the  apportionment  of  their  legislatures.  This  is  shown  by  the  language 
of  the  Fourteenth  Amendment  taken  as  a  whole,  by  the  understanding 
of  those  who  proposed  and  ratified  it,  and  by  the  political  practices  of 
the  States  at  the  time  the  Amendment  was  adopted  It  is  confirmed  by 
numerous  state  and  congressional  actions  since  the  adoption  ot  the 
Fourteenth  Amendment,  and  by  the  common  understanding  of  the 
Amendment  as  evidenced  by  subsequent  constitutional  amendments  and 
decisions  of  this  Court  before  Baker  v.  Carr,  supra,  made  an  abrupt 
break  with  the  past  in  1962. 

" ~^r.      .    •  n^oio-o  ir     Mnirn     no'it    T)    ■   the   defendants   introduced   an 

v.' Sanders,  376  U.  S.  1,  20. 
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The  failure  of  the  Court  to  consider  any  of  these  matters  cannot  be 
excused  or  explained  by  any  concept  of  "developing"  constitutionalism. 
It  is  meaningless  to  speak  of  constitutional  "development"  when  both 
the  language  and  history  of  the  controlling  provisions  of  the  Constitu- 
tion are  wholly  ignored.  Since  it  can,  I  think,  be  shown  beyond  doubt 
that  state  legislative  apportionments,  as  such,  are  wholly  free  of  con- 
stitutional limitations,  save  such  as  may  be  imposed  by  the  Republican 
Form  of  Government  Clause  (Const.,  Art.  IV,  §  4),-*  the  Court's  action 
now  bringing  them  within  the  purview  of  the  Fourteenth  Amendment 
amounts  to  nothing  less  than  an  exercise  of  the  amending  power  by 
this  Court. 

So  far  as  the  Federal  Constitution  is  concerned,  the  complaints  in 
these  cases  should  all  have  been  dismissed  below  for  failure  to  state  a 
cause  of  action,  because  what  has  been  alleged  or  proved  shows  no 
violation  of  any  constitutional  right. 

Before  proceeding  to  my  argument  it  should  be  observed  that  nothing 
done  in  Baker  v.  Carr,  supra,  or  in  the  tAvo  cases  that  followed  in  its 
wake.  Gray  v.  Sanders  and  Wesherry  v.  Sanders,  supra,  from  which 
the  Court  quotes  at  some  length,  forecloses  the  conclusion  which  I  reach. 

Baker  decided  only  that  claims  such  as  those  made  here  are  within 
the  competence  of  the  federal  courts  to  adjudicate.  Although  the  Court 
stated  as  its  conclusion  that  the  allegations  of  a  denial  of  equal  pro- 
tection presented  "a  justiciable  constitutional  cause  of  action,"  369 
U.  S.,  at  237,  it  is  evident  from  the  Court's  opinion  that  it  was  con- 
cerned all  but  exclusively  wdth  justiciahility  and  gave  no  serious  atten- 
tion to  the  question  whether  the  Equal  Protection  Clause  touches  state 
legislative  apportionments.^  Neither  the  opinion  of  the  Court  nor  any 
of  the  concurring  opinions  considered  the  relevant  text  of  the  Four- 
teenth Amendment  or  any  of  the  historical  materials  bearing  on  that 
question.  None  of  the  materials  was  briefed  or  otherwise  brought  to 
the  Court's  attention.^ 

In  the  Gray  case  the  Court  expressly  laid  aside  the  applicability  to 
state  legislative  apportionments  of  the  "one  person,  one  vote"  theory 
there  found  to  require  the  striking  down  of  the  Georgia  county  unit 
system.  See  372  U.  S.,  at  376,  and  the  concurring  opinion  of  Stew.\et, 
J.,  joined  by  Clark,  J.,  id.,  at  381-382. 

In  Wesherry,  involving  congressional  districting,  the  decision  rested 
on  Art.  I,  §  2,  of  the  Constitution.  The  Court  expressly  did  not  reach 
the  arguments  put  forward  concerning  the  Equal  Protection  Clause. 
See  376  U.  S.,  at  8,  note  10. 

*  That  clause,  which  manifestly  has  no  bearing  on  the  claims  made  in  these  cases, 
see  V  Elliot's  Debates  on  the  Adoption  of  the  Federal  Constitution  (1845), 
332-333,  could  not  in  any  event  be  the  foundation  for  judicial  relief.  Luther  v. 
Borden,  7  How.  1,  42—44  ;  Ohio  ex  rel.  Bi-yant  v.  Akron  Metropolitaii  Park 
District,  281  U.  S.  74,  79-80  ;  Highland  Farjns  Dairy,  Inc.,  v.  Agneio,  300  U.  S. 
608,  612.  In  Baker  v.  Carr,  supra,  at  227,  the  Court  stated  that  reliance  on 
the  Republican  Form  of  Government  Clause   "would   be  futile." 

^  It  is  fair  to  say  that,  beyond  discussion  of  a  large  number  of  cases  having  no 
relevance  to  this  question,  the  Court's  views  on  this  subject  were  fully  stated 
in  the  compass  of  a  single  sentence :  "Judicial  standards  under  the  Equal 
Protection  Clause  are  well  developed  and  familiar,  and  it  has  been  open  to 
courts  since  the  enactment  of  the  Fourteenth  Amendment  to  determine,  if  on  the 
particular  facts  they  must,  that  a  discrimination  reilects  no  policy,  but  simply 
arbitrary  and  capricious  action."  369  U.  S.,  at  226. 

Except  perhaps  for  the  "crazy  quilt"  doctrine  of  my  Brother  Clark,  369  U.  S., 
at  251,  nothing  is  added  to  this  by  any  of  the  concurring  opinions,  id.,  at  241, 
265. 

8  The  cryptic  remands  in  Scholle  v.  Hare,  369  U.  S.  429,  and  WMCA,  Inc.,  v.  Simon, 
370  U.  S.  190,  on  the  authority  of  Baker,  had  nothing  to  say  on  the  question  now 
before  the  Court. 
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Thus  it  seems  abundantly  clear  that  the  Court  is  entirely  free  to 
deal  with  the  cases  presently  before  it  in  light  of  materials  now  called 
to  its  attention  for  the  first  time.  To  these  I  now  turn. 

I. 

A.  The  Language  of  the  Fourteenth  Amendment. 

'  The  Court  relies  exclusively  on  that  portion  of  §  1  of  the  Fourteenth 
Amendment  which  provides  that  no  State  shall  "deny  to  any  person 
wXn  its  jurisdiction  the  equal  protection  of  the  laws,"  and  disregards 
entirely  the  significance  of  §  2,  which  reads : 

-Kepresentatives  shall  be  apportioned  among  the  several  States 
accord  ng  to  their  respective  numbers,  counting  the  whole  number 
of  persoiis  in  each  St'ate,  excluding  Indians  not  taxed.  But  wken 
the  right  to  vote  at  any  election  for  the  choice  of  electors  for  Presi- 
dent and  Vice  President  of  the  United  States,  Representatives  m 
Congress,  the  Executive  and  Judicial  officers  of  a  htate    or  me 
members  of  the  Legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age   and  citi- 
zens of  the  United  States,  or  in  any  way  abridged  exceipt  ±or  par- 
ticipation in  rebellion,  or  other  crime,  the  basis  jf  r^P^^^^^^^^^^^^^ 
therein  shall  be  reduced  in  the  proportion  which  the  number  ot 
such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State."  (Emphasis  added.) 
The  Amendment  is  a  single  text.  It  was  introduced  and  f  ^cussed  as 
such  in  the  Reconstruction  Committee,^  which  reported  it  to  the  Con- 
gress. It  was  discussed  as  a  unit  in  Congress  and  Proposed  as  a  unit 
to  the  States,^  which  ratified  it  as  a  unit.  A  proposal  to  split  up  the 
Amendment  and  submit  each  section  to  the  States  as  a  separate  amend- 
ment was  rejected  by  the  Senate.^  Whatever  one  mignt  take  to  be  the 
application  to  these  cases  of  the  Equal  Protection  Clause  if  it  stood 
alone,  I  am  unable  to  understand  the  Court's  utter  disregard  of  the 
s  cond  section  which  expressly  recognizes  the  States'  power  to  deny 
-or  in  any  way"  abridge  the  right  of  their  inhabitants  to  vote  for 
-?he  members  of  the  [State]  Legislature,"  and  its  express  provision  of 
a  remedy  for  such  denial  or  abridgement.  The  comprehensive  scope  of 
?he2cond  section  and  its  particular  reference  to  the  state    egjslatures 
precludes  the  suggestion  that  the  first  section  was  i^itended  to  have  the 
result  reached  by  the  Court  today.  If  indeed  the  words  of  the  Four- 
teenth Tmendme'^it  speak  for  themselves,  as  the  majority's  disregard 
of  history  seems  to  imply,  they  speak  as  clearly  as  may  be  agamst    he 
construction  which  the  majority  puts  on  them.  But  we  are  not  limited 
to  the  language  of  the  Amendment  itself. 

B.  Proposal  and  Ratification  of  the  Amendment. 

The  history  of  the  adoption  of  the  Fourteenth  Amendment  provides 
conclusive  evidence  that  neither  those  who  proposed  nor  those  who 
Sed  the  Amendment  believed  that  the  Equal  Protection   Clause 

."i^^TiTe  Journal  of  the  Committee    reprinted  in  Kendrick    The  Journal  of  the  Joint 
sSee''^^TJell\e%'K'%lVest8T^^^^^^^^^         ^3i'ti^feo?.l..'Vst  Sess..   2459-3149.  vassim 

(1866)   ( hereafter  Globe ) . 
»  Globe  3040. 
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limited  the  power  of  the  States  to  apportion  their  legislatures  as  they 
saw  fit.  Moreover,  the  history  demonstrates  that  the  intention  to  leave 
this  power  undisturbed  was  deliberate  and  was  widely  believed  to  be 
essential  to  the  adoption  of  the  Amendment. 

(i)  Proposal  of  the  amendment  in  Congress. — A  resolution  proposing 
what  became  the  Fourteenth  Amendment  was  reported  to  both  houses 
of  Congress  by  the  Reconstruction  Committee  of  Fifteen  on  April  30, 
1866.^"  The  first  two  sections  of  the  proposed  amendment  read : 

"Sec.  1.  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  or  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

"Sec.  2.  Representatives  shall  be  apportioned  among  the  sev- 
eral States  which  may  be  included  within  this  Union,  according  to 
their  respective  numbers,  counting  the  whole  number  of  persons 
in  each  State,  excluding  Indians  not  taxed.  But  whenever,  in  any 
State,  the  elective  franchise  shall  be  deemed  to  any  portion  of  its 
male  citizens  not  less  than  twenty-one  years  of  age,  or  in  any  way 
abridged  except  for  participation  in  rebellion  or  other  crime,  the 
basis  of  representation  in  such  State  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  not  less  than  twenty-one  years  of 
age."  11 

In  the  House,  Thaddeus  Stevens  introduced  debate  on  the  resolution 
on  May  8.  In  his  opening  remarks,  Stevens  explained  why  he  supported 
the  resolution  although  it  fell  ' '  far  short ' '  of  his  wishes : 

"I  believe  it  is  all  that  can  be  obtained  in  the  present  state  of 
public  opinion.  Not  only  Congress  but  the  several  States  are  to  be 
consulted.  Upon  a  careful  survey  of  the  whole  ground,  we  did  not 
believe  that  nineteen  of  the  loyal  States  could  be  induced  to  ratify 
any  proposition  more  stringent  than  this. ' '  ^^ 

In  explanation  of  this  belief,  he  asked  the  House  to  remember  "that 
three  months  since,  and  more,  the  committee  reported  and  the  House 
adopted  a  proposed  amendment  fixing  the  basis  of  representation  in 
such  way  as  would  surely  have  secured  the  enfranchisement  of  every 
citizen  at  no  distant  period,"  but  that  proposal  had  been  rejected  by 
the  Senate.i^ 

He  then  explained  the  impact  of  the  first  section  of  the  proposed 
Amendment,  particularly  the  Equal  Protection  Clause. 

10  Globe  2265,  2286. 

"As  reported  in  the  House.  Globe  2286.  For  prior  versions  of  the  Amendment  In 
the  Reconstruction  Committee,  see  Kendrick,  op.  cit.,  sujjra,  note  7,  83-117.  The 
work  of  the  Reconstruction  Committee  is  discussed  in  Kendrick,  supra,  and  Flack, 
The  Adoption  of  the  Fourteenth  Amendment    (1908),   55-139,  passim. 

1^  Globe  2459. 

^  Ibid.  Stevens  was  referring  to  a  proposed  amendment  to  the  Constitution  which 
provided  that  "whenever  the  elective  franchise  shall  be  denied  or  abridged  in 
any  State  on  account  of  race  or  color,  all  persons  therein  of  such  race  or  color 
shall  be  excluded  from  the  basis  of  representation."  Globe  535.  It  passed  the 
House,  id.,  at  538,  but  did  not  muster  the  necessary  two-thirds  vote  in  the  Sen- 
ate, id.,  at  1289. 
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"This  amendment  .  .  .  allows  Congress  to  correct  the  unjust  legis- 
lation of  the  States,  so  far  that  the  law  which  operates  upon  one 
man  shall  operate  equally  upon  all.  Whatever  law  punishes  a  white 
man  for  a  crime  shall  punish  the  black  man  precisely  m  the  same 
way  and  to  the  same  degree.  Whatever  law  protects  the  white  man 
shall  ai!ord  'equal'  protection  to  the  black  man.  Whatever  means 
of  redress  is  afforded  to  one  shall  be  afforded  to  all.  Whatever  law 
allows  the  white  man  to  testify  in  court  shall  allow  the  man  ot 
color  to  do  the  same.  These  are  great  advantages  over  their  pres- 
ent codes  Now  different  degrees  of  punishment  are  inflicted,  not 
on  account  of  the  magnitude  of  the  crime,  but  according  to  the 
color  of  the  skin.  Now  color  disqualifies  a  man  from  testifying  m 
courts  or  being  tried  in  the  same  way  as  white  men.  I  need  not 
enumerate  these  partial  and  oppressive  laws.  Unless  the  Constitu- 
tion should  restrain  them  those  States  will  all  I  fear,  keep  up  this 
discrimination,  and  crush  to  death  the  hated  freedmen. 

He  turned  next  to  the  second  section,  which  he  said  he  considered  ''the 
most  important  in  the  article."  ^^  Its  effect,  he  said  was  to  fix  the 
basis  of  representation  in  Congress."  ^«  In  unmistakable  terms,  he 
recognized  the  power  of  a  State  to  withhold  the  right  to  vote  : 

"if  any  State  shall  exclude  any  of  her  adult  male  citizens  fromthe 
elective  franchise,  or  abridge  that  right,  she  shall  forfeit  her  right 
to  representation  in  the  same  proportion.  The  effect  of  this  provi- 
sion will  be  either  to  compel  the  States  to  grant  universal  suffrage 
or  so  to  shear  them  of  their  power  as  to  keep  them  forever  m  a 
hopeless  minority  in  the  national  Government,  both  legislative  and 
executive. ' '  ''■'^ 
Closing  his  discussion  of  the  second  section,  he  noted  his  dislike  for 
the  fa"t  that  it  allowed  "the  States  to  discriminate  [with  respect  to  the 
right  to  vote]  among  the  same  class,  and  receive  proportionate  credit 

'"^TowarTthe'Tud  of  the  debate  three  days  later,  Mr.  Bingham  the' 
author  of  the  first  section  in  the  Reconstruction  Committee  and  its  lead- 
ing proponent,^^  concluded  his  discussion  of  it  with  the  following: 

"Allow  me,  Mr.  Speaker,  in  passing,  to  say  that  this  amendment 
takes  from  no  State  any  right  that  ever  pertained  to  it  No  State 
ever  had  the  right,  under  the  forms  of  law  or  otherwise,  to  deny  to 
any  freeman  the  equal  protection  of  the  laws  or  to  abridge  the 
nrivile-es  or  immunities  of  any  citizen  of  the  Republic,  although 
many  of  them  have  assumed  and  exercised  the  power,  and  that 
without  remedy.  The  amendment  does  not  give,  as  the  second  sec- 
tion shows,  the  poiver  to  Congress  of  regelating  suffrage  m  the 
several  States."'^  (Emphasis  added.)  He  immediately  continued: 
''The  second  section  excludes  the  conclusion  that  hy  the  first 
section  suffrage  is  suljected  to  congressional  law;  save,  indeed,  witii 


"  Globe  2459 
15  Ibid. 
"  Ibid. 
'  Ibid 


"  Ibia. 

"Globe  2460.  ...  -pig^i,    ^v    cit..  supra,  note  11,  60-68,  71. 

loKendrick,  op.  cit.,  supra,  note  7,  87,  106,  J^  lacK,  op.  oii.j  ^su-ti     , 

20  Globe  2542. 


CASES  ON  REAPPORTIONMENT  285 

this  exception,  that  as  the  right  in  the  people  of  each  State  to  a 
republican  government  and  to  choose  their  Representatives  in 
Congress  is  one  of  the  guarantees  of  the  Constitution,  by  this 
amendment  a  remedy  might  be  given  directly  for  a  case  supposed 
by  Madison,  where  treason  might  change  a  State  government  from 
a  republican  to  a  despotic  government,  and  thereby  deny  suffrage 
to  the  people. "21  (Emphasis  added.) 

He  stated  at  another  point  in  his  remarks : 

"To  be  sure  we  all  agree,  and  the  great  body  of  the  people  of  this 
country  agree,  and  the  committee  thus  far  in  reporting  measures 
of  reconstruction  agree,  that  ihe  exercise  of  the  elective  franchise, 
though  it  he  one  of  the  privileges  of  a  citizen  of  ihe  BepiiUic,  is 
exclusively  under  the  control  of  the  States."  ^^  (Emphasis  added.) 

In  the  three  days  of  debate  which  separate  the  opening  and  closing 
remarks,  both  made  by  members  of  the  Reconstruction  Committee,' 
every  speaker  on  the  resolution,  with  a  single  doubtful  exception,-^ 
assumed  without  question  that,  as  Mr.  Bingham  said,  supra,  "the 
second  section  excludes  the  conclusion  that  by  the  first  section  suffrage 
is  subjected  to  congressional  law."  The  assumption  was  neither  inad- 
vertent nor  silent.  Much  of  the  debate  concerned  the  change  in  the 
basis  of  representation  effected  by  the  second  section,  and  the  speakers 
stated  repeatedly,  in  express  terms  or  by  unmistakable  implication, 
that  the  States  retained  the  power  to  regulate  suffrage  within  their 
borders.  Attached  as  Appendix  A  hereto  are  some  of  those  statements. 
The  resolution  was  adopted  by  the  House  without  change  on  May  lO.^* 

Debate  in  the  Senate  began  on  May  23,  and  followed  the  same  pat- 
tern. Speaking  for  the  Senate  Chairman  of  the  Reconstruction  Com- 
mittee, who  was  ill.  Senator  Howard,  also  a  member  of  the  Committee, 
explained  the  meaning  of  the  Equal  Protection  Clause  as  follows : 

"The  last  two  clauses  of  the  first  section  of  the  amendment 
disable  a  State  from  depriving  not  merely  a  citizen  of  the  United 
States,  but  any  person,  whoever  he  may  be,  of  life,  liberty,  or 
property  without  due  process  of -law,  or  from  denying  to  him  the 
equal  protection  of  the  laws  of  the  State.  This  abolishes  all  class 
legislation  in  the  States  and  does  away  with  the  injustice  of  sub- 
jecting one  caste  of  persons  to  a  code  not  applicable  to  another. 
It  prohibits  the  hanging  of  a  black  man  for  a  crime  for  which  the 
white  man  is  not  to  be  hanged.  It  protects  the  black  man  in  his 
fundamental  rights  as  a  citizen  with  the  same  shield  which  it 
throws  over  the  white  man.  Is  it  not  time,  Mr.  President,  that  we 
extend  to  the  black  man,  I  had  almost  called  it  the  poor  privilege 
of  the  equal  protection  of  the  law?  .  .  . 

^Ibid.  It  is  evident  from  the  context  of  the  reference  to  a  republican  g-overnment 
that  Bingham  did  not  resrard  limitations  on  the  right  to  vote  or  the  denial  of 
the  vote  to  specified  categories  of  individuals  as  violating  the  guarantee  of  a 
republica,n  form  of  government. 

^Ibid. 

^Representative  Rogers,  who  voted  against  the  resolution,  Globe  2545,  suggested 
that  the  right  to  vote  might  be  covered  by  the  Privileges  and  Immunities  Clause. 
Globe  2538.  But  immediately  thereafter  he  discussed  the  possibility  that  the 
southern  States  might  "refuse  to  allow  the  negroes  to  vote."   Ibid. 

«  Globe  2545. 
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'^But,  sir,  the  first  section  of  the  proposed  amendment  does  not 
Give  to  either  of  these  classes  the  right  of  voting.  The  right  of 
suffrage  is  not,  in  law,  one  of  the  privileges  or  immunities  thus 
secured  by  the  Constitution.  It  is  merely  the  creature  of  law  It 
has  always  been  regarded  in  this  country  as  the  result  of  positive 
local  law,  not  regarded  as  one  of  those  fundamental  rights  lying 
at  the  basis  of  all  society  and  without  which  a  people  cannot  exist 
except  as  slaves,  subject  to  a  depotism  [sic] . "  -  (Emphasis  added.) 
Discussing  the  second  section,  he  expressed  his  regret  that  it  did 
''no    recogi^ze  the  authority  of  the  United  States  over    ^e  ^uestio^^ 

of  suffrage   in  the   several   States  at   all "/«   He   justified  the 

limited  purpose  of  the  Amendment  in  this  regard  as  follows: 

-But  sir,  it  is  not  the  question  here  what  will  we  do;  it  is  not 
the  question  what  you,  or  I,  or  half  a  dozen  other  members  o 
the  Senate  may  prefer  in  respect  to  colored  suffrage;  it  is  not 
entire  rtt'uestin  what  measure  we  can  pass  through  the  two 
Houses'^;  but^the  question  really  is,  what  will  t^^Legislature  of 
the  var  ous  States  to  whom  these  amendments  are  to  be  submitted 
do  in  he  premises;  what  is  it  likely  will  meet  the  general  appro- 
bat  on  of  the  people  who  are  to  elect  the  Legislatures  three  fourths 
of  whom  must  ratify  our  propositions  before  they  have  the  force 
of  constitutional  provisions? 

"The  committee  were  of  opinion  that  the  States  are  not  yet 
Drepared  to  sanction  so  fundamental  a  change  as  would  be  the 
SSion  of  the  right  of  suffrage  to  the  eolored  race^  We  may 
as  well  state  it  plainly  and  fairly,  so  ttat.there  shall  be  no^^^^^^^ 
understanding  on  the  subject.  It  was  our  ^.P^^^^^^.^^^^^-'f,;^^^^^^ 
of  the  States  of  this  Union  could  not  be  ^^^^^^^^.v  restriS 
the  right  of  suffrage,  even  in  any  degree  or  under  any  restriction, 

''^ff:::^Ziion  lea.es  the  right  to  regulate  meetectu. 

franchise  still  with  the  States,  and  does  not  meddle  with  that 

right."  ^'^  (Emphasis  added.) 
There  was  not  in  the  Senate,  as  there  had  been  '^J^^^^^^^^^^ 
closing  speech  in  explanation  of  the  Amendment.  But  because  tne 
SeTat!  cSered,  an'd  finally  adopted,  «--^\f-^- ^ ^^  o'f" 
second  sections,  even  more  attention  was  given  to  t^e  problem  ot  votmg 
rights  there  than  had  been  given  m  the  House.  I^^^^e  Senate,  it  ™ 
fiillv  understood  by  everyone  that  neither  the  first  nor  the  secona 
sec  fon  ?ntlred  l^ith  the^ight  of  the  States  to  ^--^f^^''^^^^^ 
franchise.  Attached  as  Appendix  B  hereto  are  ^^P^f  ^^^f.^^^^f  ^^/.^^^^^^^^ 
from  the  debates  to  that  effect.  After  having  «^,^;^|f^^^^^^  P^^.^^e 
amendment  to  the  form  in  which  it  was  adopted,  ^f^^/.^J^^Jf  P^'^^Von 
resolution  on  June  8,  1866.^8  As  changed,  it  passed  m  the  House  on 

June  13.29 


25  Globe  2766. 
m  Ibid. 
'"Ibid. 

28  Globe  3042. 

29  Globe  3149. 
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(ii)  Ratification  hy  the  "loyaV  States.— Reports  of  the  debates  in  the 
state  legislatures  on  the  ratification  of  the  Fourteenth  Amendment  are 
not  generally  available.^"  There  is,  however,  compelling  indirect  evi- 
dence. Of  the  23  lo3^al  States  which  ratified  the  Amendment  before 
1870,  five  had  constitutional  provisions  for  apportionment  of  at  least 
one  house  of  their  respective  legislatures  which  whollj^  disregarded  the 
spread  of  population.^^  Ten  more  had  constitutional  provisions  which 
gave  primary  emphasis  to  population,  but  which  applied  also  other 
principles,  such  as  partial  ratios  and  recognition  of  political  subdivi- 
sions, which  were  intended  to  favor  sparsely  settled  areas.^-  Can  it  be 
seriously  contended  that  the  legislatures  of  these  States,  almost  two- 
thirds  of  those  concerned,  would  have  ratified  an  amendment  which 
might  render  their  own  States'  constitutions  unconstitutional. 

Nor  were  these  state  constitutional  provisions  merely  theoretical.  In 
New  Jersey,  for  example.  Cape  May  County,  with  a  population  of 
8,349,  and  Ocean  County,  with  a  population  of  13,628,  each  elected 
one  State  Senator,  as  did  Essex  and  Hudson  Counties,  with  popula- 
tions of  143,839  and  129,067,  respectively.-^  In  the  House,  each  county 
was  entitled  to  one  representative,  which  left  39  seats  to  be  apportioned 
according  to  population. ^^  Since  there  were  12  counties  besides  the  two 
already  mentioned  which  had  populations  over  30,000,^^  it  is  evident 
that  there  were  serious  disproportions  in  the  House  also.  In  New  York, 
each  of  the  60  counties  except  Hamilton  County  was  entitled  to  one  of 
the  128  seats  in  the  Assembly.^*^  This  left  69  seats  to  be  distributed 
among  counties  the  populations  of  which  ranged  from  15,420  to  942,- 
292.^'''  With  seven  more  counties  having  populations  over  100,000  and 
13  others  having  populations  over  50,000,^^  the  disproportion  in  the 
Assembly  was  necessarily  large.  In  Vermont,  after  each  county  had 
been  allocated  one  Senator,  there  were  16  seats  remaining  to  be  dis- 

*o  Such  evidence  as  there  is,  mostly  committee  reports  and  messages  to  the  legislatures 
from  Governors  of  the  States,  is  to  the  same  effect  as  the  evidence  from  the 
debates  in  the  Congress.  See  Ark.  House  J.  288  (1866-1867)  ;  Fla.  Sen.  J.  8-10 
(1866)  ;  Ind.  House  J.  47-48,  50-51  (1867)  ;  Mass.  Legis.  Doc,  House  Doc.  No. 
149,  4-14,  16-17,  23,  24,  25-26  (1867)  ;  Mo.  Sen.  J.  14  (1867)  ;  N.  J.  Sen.  J.  7 
(Extra  Sess.  1866)  ;  N.  C.  Sen.  J.  96-97,  98-99  (1S66-1S67)  ;  Tenn.  House  J. 
12-15  (1865-1866)  ;  Tenn.  Sen.  J.  8  (Extra  Sess.  1866)  ;  Va.  House  J.  &  Doc, 
Doc  No.  1,  35  (1866-1867)  ;  Wis.  Sen.  J.  33,  101-103  (1867).  Contra,  S.  C.  House 
J.  34   (1866)  ;  Tex.  Sen.  J.  422   (1866  App.). 

For  an  account  of  the  proceedings  in  the  state  legislatures  and  citations  to 
the  proceedings,  see  Fairman,  "Does  the  Fourteenth  Amendment  Incorporate  the 
Bill  of  Rights?"  2  Stan.  L.  Rev.  5,  Sl-126   (1949). 

81  Conn.  Const.,  1818,  Art.  Third,  §  3  (towns)  ;  N.  H.  Const,  1792,  Part  Second  §  XXVI 
(direct  taxes  paid)  :  N.  J.  Const.,  1844,  Art.  IV,  §  II,  cl.  1  (counties)  ;  R.  I. 
Const.,  1842,  Art.  VI,  §  1  (towns  and  cities)  ;  Vt.  Const.,  1793,  c  II,  §  7  (towns). 
In  none  of  these  States  was  the  other  House  apportioned  strictly  according  to 
population.  Conn.  Const.,  1818,  Amend.  II ;  N.  H.  Const.,  1792,  Pt.  Second, 
§§  IX-XI;  N.  J.  Const,  1844,  Art  IV,  §  III,  cl.  1 ;  R.  I.  Const,  1842,  Art  V,  §  1  ; 
Vt  Const.,  1793,  Amend.  23. 

s2Iowa  Const,  1857,  Art  III,  §35;  Kan.  Const.,  1859,  Art  2,  §2,  Art.  10,  §1;  Ma 
Const,  1819,  Art.  IV-Pt  First  §  3  ;  Mich.  Const.,  1850,  Art  IV,  §  3  ;  Mo.  Const 
1865,  Art.  IV,  §  2  ;  N.  Y.  Const.,  1846,  Art.  Ill,  §  5  ;  Ohio  Const.,  1851,  Art  XI, 
§§  2-5;  Pa.  Const.,  1838,  Art  I,  §§  4,  6,  7,  as  amended;  Tenn.  Const,  1834,  Art 
II,  §  5  ;  W.  Va.  Const.,  1861-1863,  Art.  IV,  §  9. 

*3  Ninth  Census  of  the  United  States,  Statistics  of  Population  (1872)  (hereafter 
Census),  49.  The  population  figures,  here  and  hereafter,  are  for  the  year  1870, 
wliich  presumably  best  reflect  the  figures  for  the  years  1866-1870.  Only  the 
figures  for  1860  were  available  at  that  time,  of  course,  and  they  would  have 
been  used  by  anyone  interested  in  population  statistics.  See,  e.  g..  Globe  3028 
(remarks  of  Senator  Johnson). 

The  method  of  apportionment  is  contained  in  N.  J.  Const,  1844,  Art  IV, 
§  II,  cl.  1. 

»*N.  J.  Const.,  1844,  Art  IV,  §  III,  cl.  1.  Census  49. 

^  Ibid. 

»8N.  Y.  Const,  1846,  Art  III,  §§2,  5.  Census  50-51. 

37  Ibid. 

» Ibid. 


288  COMMITTEE  OX  ELECTIONS  AND  REAPPORTIOXMENT 

tribnted  among  the  larger  counties  -  T|ie  smallest  county  had  a  po^^^^ 
lation  of  4,082 ;  the  largest  had  a  population  of  40,6ol  and  there  were 
10  other  counties  with  populations  over  20,000.^o 

riin   Ramcation  hii  the  "reconstnided"  States.— 'Each  of  the  10 
''reclfruS^^^^  ^as  required  to  ratify  the  Fourteenth  Amend- 

mentTefor  it.vas  readmitted  to  the  Union  -  The  Constitution  of  each 
warscrutinized  in  Congress.^^  Debates  over  readmission  were  exten- 
Ti^e  '3  In  at  least  one  instance,  the  problem  of  state  legislative  appor- 
ronmen?  was  expressly  called  to  the  attention  of  Congress^  Ob.^ctmg 
to  the  inclusion  of  Florida  m  the  Act  of  June  2d,  1868,  Mr.  b  arns 
worth  stated  on  the  floor  of  the  House : 

-I  mi-ht  refer  to  the  apportionment  of  representatives.  By  this 
cons^mtion  representatives  in  the  Legislature  of  Florida  are  ap- 
por   ined  in  sAch  a  manner  as  to  give  to  the  sparsely-populated 
Bort  ons  of  the  State  the  control  of  the  Legislature.  The  sparsely- 
?o?u?ated  parts  of  the  State  are  those  where  there  are  very  few 
Soes    the  parts  inhabited  by  the  white  rebels,  the  men  who, 
coSn?'in  from  Georgia,  Alabama,  and  other  States,  control  the 
foSunes  of  theTr  several  counties.  By  this  constitution  every  county 
n  that  State  is  entitled  to  a  representative.  There  are  m  that  State 
ountts  that  have  not  thirty  registered  voters ;  yet  under  this  c^^^^^^ 
stitution    everv  one  of  those  counties  is  entitled  to  a  i*epresenta 
?  ve  inSie  Leoislature ;  while  the  populous  counties  are  entitled  to 
on'y  one  r^pretntati^^^  each,  with  an  additional  representative  for 
every  thousand  inhabitants."  ^* 
The  response  of  Mr.  Butler  is  particularly  illuminating: 

"  Ml  these  arguments,  all  these  statements,  all  the  provisions  ot 

.•  .    rPTisus  67    each  of  which  was  entitled  to  at  least  one  out 

Alaban^.  and  Florida,  would  be  admitted  to  r  |  ^^^^^^^^  Q^j^er  conditions 
thpir  legislatures  had  ratified  the  tne  J' o"rxee"ui  ^  ^^^  nuUifv  certain  provi- 
were  alio  Tmposed,   including  a  requiremeM     hat  Geor=^ian^^  ^^.^.^^^   the   Four- 

sions  of  its  Constitution,  -ffe'f'^,ff^^t.v  ^ct  of  June  22  1S68,  15  Stat.  72.  Virginia 
flenth  Amendment,  was  readmitted  b>   Act  of  June  z^.i.,^^  ^^  ^  p^^ 

wLreadmittedby  Act  of  Jan^26.  Ib.O    lb   btat^  0        ^^^       ^^   g^^^    80    Georgia 

^^^.\^r%?rwhlt^li''the   particular    ^"-"on   we   are   eonsi^erin^^^^^^^  six 

Stai^rhave'  had  submitted  to  them  the  c^uestion^^^^^^  °"*  "constitutions  under 
their  own  government,    inej    ^a^e    vuiu.i  ctatps  .  Thev  have   sent   us 

thi   direcUon   of   the   Government   of   the   Ln.tedSt^^^^^^^  ^^..  ^^^^         ^    we 

their  constitutions.  Those  constitutions  ha%eDeeni^^^^.^^^  .^  form  :  and  all  we 
have  looked  at  them  ;  we  ha^e  prono   nee^  tnem  ^^^.^  t»:!'^,J'^S"''^^- 

nropose  to  require  is  that  the>    snau  '^"''^'"      Union  "   Cong.   Globe,    40th   Cong., 
^[ent    we  are  willing  ^ ^^V^o  theTemarks  of  M?    Butler,  ilfra,  P-  19-20. 
2d  Sess.,  2465   (ISbb).  See  al?o  the  remarK.  oi  attested  by  the  Act  of 

The  close  attention  S^^ent^he  various  constuu^  ^^   ^^^^   deletion  of    'the 

S.Ta?i^  li^  s^uKirnt"orsfctPo?^sl^nteen  of  the  ^fth  article  p;th|cc,nsti- 
iHec^i^^i^n^^^ol^^edTr^yrnV^^^^  ^Oth  Cong.,   2d  Sess.. 

^^Compare  United  States  T^,^l'''''9d's\^s^«^24^i2-m3^V8V8-2860.  2861-2871.  2895- 
a  Cong   Globe?  40rCong.,  2d  Sess.,  3090-3091  (1868). 
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and  proper.  This  constitution  has  been  submitted  to  the  Senate, 
and  they  have  found  it  republican  and  proper.  It  has  been  sub- 
mitted to  your  own  Committee  on  Reconstruction,  and  tliey  have, 
found  it  republican  and  proper,  and  have  reported  it  to  this 
House.  "*5 

The  Constitutions  of  six  of  the  10  States  contained  provisions  depart- 
ing substantially  from  the  method  of  apportionment  now  held  to  be 
required  by  the  Amendment.^^  And,  as  in  the  North,  the  departures 
Avere  as  real  in  fact  as  in  theory.  In  North  Carolina,  90  of  the  120  rep- 
resentatives were  apportioned  among  the  counties  without  regard  to 
population,  leaving  30  seats  to  be  distributed  by  numbers.^'^  Since  there 
were  seven  counties  with  populations  under  5,000  and  26  counties  with 
populations  over  15,000,  the  disproportions  must  have  been  widespread 
and  substantial.^^  In  South  Carolina,  Charleston,  with  a  population  of 
88,863,  elected  two  Senators;  each  of  the  other  counties,  Avith  popula- 
tions ranging  from  10,269  to  42,488  elected  one  Senator.^^  In  Florida, 
each  of  the  39  counties  was  entitled  to  elect  one  Representative;  no 
county  Avas  entitled  to  more  than  four.^"  These  principles  applied  to 
Dade  County  with  a  population  of  85  and  to  Alachua  County  and  Leon 
County,  with  populations  of  17,328  and  15,236,  respectively.^^ 

It  is  incredible  that  Congress  would  have  exacted  ratication  of  the 
Fourteenth  Amendment  as  the  price  of  readmission,  would  have  studied 
the  State  Constitutions  for  compliance  with  the  Amendment,  and  would 
then  haA'-e  disregarded  violations  of  it. 

The  facts  recited  above  show  beyond  any  possible  doubt : 

(1)  that  Congress,  with  full  awareness  of  and  attention  to  the 
possibility  that  the  States  would  not  afford  full  equality  in  A^oting 
rights  to  all  their  citizens,  nevertheless  deliberately  chose  not  to 
interfere  with  the  States'  plenary  power  in  this  regard  AA^hen  it 
proposed  the  Fourteenth  Amendment ; 

(2)  that  Congress  did  not  include  in  the  Fourteenth  Amend- 
ment restrictions  on  the  States'  power  to  control  A^oting  rights 
because  it  believed  that  if  such  restrictions  Avere  included,  the 
Amendment  would  not  be  adopted. 

(3)  that  at  least  a  substantial  majority,  if  not  all,  of  the  States 
which  ratified  the  Fourteenth  Amendment  did  not  consider  that  in 
so  doing,  they  were  accepting  limitations  on  their  freedom,  never 
before  questioned,  to  regulate  voting  rights  as  they  chose. 

EA'en  if  one  were  to  accept  the  majority's  belief  that  it  is  proper  en- 
tirely to  disregard  the  unmistakable  implications  of  the  second  section 
of  the  Amendment  in  construing  the  first  section,  one  is  confounded 
by  its  disregard  of  all  this  history.  There  is  here  none  of  the  difficulty 
which  may  attend  the  application  of  basic  principles  to  situations  not 

*'Id.,  at  3092. 

«Ala.  Const.,  1867,  Art.  VIII,  §1;  Fla.  Const.,  1868,  Art.  XIV;  Ga.  Const.,  ISbS, 

Art.  Ill,  §  3,  11  1;  La.  Const.,  1868,  Tit.  II,  Art.  20;  N.  C.  Const.,  1868,  Art.  II, 

§  6  ;  S.  C.  Const.,  1868,  Art.  II,  §§6,  8. 
""N.  C.  Const.,  1868,  Art.  II,  §  6.  There  were  90  counties.  Census  52-53. 
*8  lUd. 

«  S.  C.  Const.,  1868,  Art.  II,  §  8  ;  Census  60. 
«>FIa.  Const,  1868,  Art.  XFV. 
SI  Census  18-19. 

10 — L.-2206 
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contemplated  or  understood  when  the  principles  were  framed.  The 
problems  which  concern  the  Court  now  were  problems  when  the  Amend- 
ment was  adopted.  By  the  deliberate  choice  of  those  responsible  for  the 
Amendment,  it  left  those  problems  untouched. 

C.  After  7868. 

The  years  foUowing  1868,  far  from  indicating  a  developing  aware- 
ness of  the  applicability  of  the  Fourteenth  Amendment  to  problems  of 
apportionment,  demonstrate  the  reverse;  that  the  States  retained  and 
exercised  the  power  independently  to  apportion  their  legislatures,  in 
its  Constitutions  of  1875  and  1901,  Alabama  carried  forward  earher 
provisions  guaranteeing  each  county  at  least  one  representative  and 
fixino-  an  upper  limit  to  the  number  of  seats  m  the  House.^^  Florida  s 
Constitution  of  1885  continued  the  guarantee  of  one  representative  for 
each  county  and  reduced  the  maximum  number  of  representatives  per 
county  from  four  to  three.^^  Georgia,  in  1877,  continued  to  favor  the 
smaller  counties.^^  Louisiana,  in  1879,  guaranteed  each  parish  at  least 
one  representative  in  the  House.^^  In  1890,  Mississippi  guaranteed  each 
county  one  representative,  established  a  maximum  number  of  repre- 
sentatives, and  provided  that  specified  groups  of  counties  should  each 
have  approximately  one-third  of  the  seats  in  the  House,  whatever  the 
spread   of   population.^'^   Missouri's    Constitution   of    1875    gave   each 
county  one  representative  and  otherwise  favored  less  popu  ous  areas 
Montana's  original  Constitution  of  1889  apportioned  the  State  Senate 
bv  counties  ^^^  In  1877,  New  Hampshire  amended  its  Constitution  s  pro- 
visions for  apportionment,  but  continued  to  favor  sparsely  settled  areas 
in  the  House  and  to  apportion  seats  in  the  Senate  according  to  direct 
taxes  paid;5»  the  same  was  true  of  New  Hampshire's  Constitution  oi 
1902.60 

In  1894,  New  York  adopted  a  Constitution  the  peculiar  apportionment 
provisions  of  which  were  obviously  intended  to  prevent  representation 
according  to  population:  no  county  was  allowed  to  have  more  than  one- 
third  of  aU  the  senators,  no  two  counties  which  were  adDoinmg  or 
-separated  only  by  public  waters"  could  have  more  than  one-half^ot 
aU  the  senators,  and  whenever  any  county  became  entitled  to  more 
than  three  senators,  the  total  number  of  senators  was  increased,  thus 
preserving  to  the  smaU  counties  their  original  number  of  seats,  in 
addition,  each  county  except  Hamilton  was  guaranteed  a  seat  m  tlie 
Assemblv  ^2  The  North  Carolina  Constitution  of  1876  gave  each  county 
at  least  one  representative  and  fixed  a  maximum  number  of  representa- 
tives for  the  whole  House.^^  Oklahoma's  Constitution  at  the  time  of  its 
admission  to  the  Union  (1907)  favored  small  counties  by  the  use  of 
partial  ratios  and  a  maximum  number  of  seats  m  the  House;  m  addi- 
tion, no  county  was  permitted  to  "take  part"  m  the  election  of  more 

B2Ala    Const.,  1S75,  Art  IX,  §§  2,  3  ;  Ala.  Const.,  1901,  Art.  IX,  §§  198,  199. 

53Fla.  Const,  1SS5,  Art.  VII,  §  3. 

54  Ga.  Const.,  1877,  Art.  Ill,  §  III. 

wLa.  Const,  1879,  Art  16. 

s«Miss.  Const.,  1890,  Art  13,  §  256. 

B7Mo.  Const,  1875,  Art  4,  §  2  ,    ^   ,„    .    , 

wMont   Const.,  1889,  Art.  V,  §  4,  Art.  VI,  §  4. 

»N    H    Const.  1792,  Part  Second,  §§  9-11,  26,  as  amended. 

«on'  H.  Const,  1902,  Part  Second,  Arts.  9,  10,  ^o. 

«N   Y.  Const.,  1894,  Art.  Ill,  §  4. 

«2N.  T.  Const.,  189  4,  Art  III,  §  5. 

«3N.  C.  Const,  1876,  Art  II,  §  5. 
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than  seven  representatives. «^  Pennsylvania,  in  1873,  continued  to  guar- 
antee each  county  one  representative  in  the  House.<^^  The  same  was  true 
of  South  Carolina 's  Constitution  of  1895,  which  provided  also  that  each 
county  should  elect  one  and  only  one  Senator.'^"  Utah's  original  Con- 
stitution of  1895  assured  each  county  of  one  representatfve  in  the 
House.^'  Wyoming,  when  it  entered  the  Union  in  1889,  guaranteed  each 
county  at  least  one  senator  and  one  representative.^^ 

D.  Today 

Since  the  Court  now  invalidates  the  legislative  apportionments  in  six 
States,  and  has  so  far  upheld  the  apportionment  in  none,  it  is  scarcely 
necessary  to  comment  on  the  situation  in  the  States  today,  which  is,  of 
course,  as  fully  contrary  to  the  Court's  decision  as  is  the  record  of 
every  prior  period  in  this  Nation's  history.  As  of  1961,  the  Constitutions 
of  all  but  11  States,  roughly  20%  of  the  total,  recognized  bases  of 
apportionment  other  than  geographic  spread  of  population,  and  to  some 
extent  favored  sparsely  populated  areas  by  a  variety  of  devices,  rang- 
ing from  straight  area  representation  or  guaranteed  minimum  area 
representation  to  complicated  schemes  of  the  kind  exemplified  by  the 
provisions  of  New  York's  Constitution  of  1894,  still  in  effect  until  struck 

down  by  the  Court  today  in  No.  20,  post,  p.  .^9  Since  Tennessee, 

which  was  the  subject  of  Baker  v.  Carr,  and  Virginia,  scrutinized  and 

disapproved  today  in  No.  69,  post,  p.  ,  are  among  the  11  States 

whose  own  Constitutions  are  sound  from  the  standpoint  of  tlie  Federal 
Constitution  as  construed  today,  it  is  evident  that  the  actual  practice 
of  the  States  is  even  more  uniformly  than  their  theory  opposed  to 
the  Court's  view  of  what  is  constitutionally  permissible. 

E.  Other  Factors. 

In  this  summary  of  what  the  majority  ignores,  note  should  be  taken 
of  the  Fifteenth  and  Nineteenth  Amendments.  The  former  prohibited 
the  States  from  denying  or  abridging  the  right  to  vote  "on  account  of 
race,  color,  or  previous  condition  of  servitude."  The  latter,  certified 
as  part  of  the  Constitution  in  1920,  added  sex  to  the  prohibited  classi- 
fications. In  Minor  v.  Happersett,  21  Wall,  162,  this  Court  considered 
the  claim  that  the  right  of  women  to  vote  was  protected  by  the  Privi- 
leges and  Immunities  Clause  of  the  Fourteenth  Amendment.  The 
Court 's  discussion  there  of  the  significance  of  the  Fifteenth  Amendment 
is  fully  applicable  liere  with  respect  to  the  Nineteenth  Amendment  as 
well. 

"And  still  again,  after  the  adoption  of  the  fourteenth  amend- 
ment, it  was  deemed  necessary  to  adopt  a  fifteenth,  as  follows :  '  The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied 
or  abridged  by  the  United  States,  or  by  any  State,  on  account  of 

fi^Okla.  Const.,  1907,  Art.  V,  §  10, 

6=  Pa.  Const.,  1873,  Art.  II,  §  17. 

««S.  C.  Const.,  1895,  Art.  Ill,  H  4,  6. 

«^Utah  Const.,  1895,  Art.  IX,  §  4. 

"sWyo.  Const.,  1889,  Art.  Ill,  §  3. 

"^  A  tabular  presentation  of  constitutional  provisions  for  apportioninent  as  of  Nov.  1, 
1961,  appears  in  XIV  Book  of  the  States  (1962-1963)  58-62.  Using  this  table, 
but  disregarding'  some  deviations  from  a  pure  population  base,  the  Advisory 
Commission  on  Intergovernmental  Relations  states  that  there  are  15  States  in 
which  the  legislatures  are  apportioned  solely  according  to  population.  Apportion- 
ment of  State  Legislatures    (1962),   12. 
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race    color    or  previous  condition  of  servitude.'   The  fourteenth 
amendment  had  already  provided  that  no  State  should  make  or 
enforce  any  law  which  should  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States.  If  suffrage  was  one  of  these  priv- 
ileo-es  or  immunities,  why  amend  the  Constitution  to  prevent  its 
befng  denied  on  account  of  race,  &cJ  Nothing  is  more  evident 
than  that  the  greater  must  include  the  less,  and  if  all  were  already 
protected  why  go  through  with  the  form  of  amending  the  Constitu- 
tion to  protect  a  part?"  Id.,  at  175. 
In  the  present  case,  we  can  go  still  further.  If  constitutional  amend- 
TTiPTit  was  the  only  means  by  which  all  men  and,  later,  women,  could  be 
gr'aref  t\e  rfght  to  vot'e  at  all,  even  for  /.c^.ra^  officers  how  can  it 
be  that  the  far  less  obvious  right  to  a  particular  kind  of  apportion- 
ment of  state  legislatures-a  right  to  which  is  opposed  a  far  more 
plausible  conflicting  interest  of  the  State  than  the  interest  which  opposes 
the  general  right  to  vote-can  be  conferred  by  Dudicial  construction  of 
the  Fourteenth  Amendment  ?^o  Yet,  unless  one  takes  the  highly  im- 
plausible view  that  the  Fourteenth  Amendment  controls  methods  of 
ap^r^^^^^^^  but  leaves  the  right  to  vote  itself  unprotected,  the  con- 

clusion Ts  inescapable  that  the  Court  has,  for  purposes  of  these  cases, 
rekia  ed  the  Fifteenth  and  Nineteenth  Amendments  to  the  same  Umbo 
ofcSnstitutional  anachronisms  to  which  the  second  section  of  the  Four- 
teenth  Amendment  has  been  assigned.  ,    ,.    n       ^     \.-  \. 

'Mention  should  be  made  finally  of  the  decisions  f^  f-  ^^^^  J^^;;^ 
are  disreo-arded  or,  more  accurately,  silently  overruled  today.  Minor  v. 
Taptrsets^^^^^^^      which  the  Court  held  that  the  Fonrteeiith  Ame^^^^^^ 
ment  did  not  confer  the  right  to  vote  on  anyone,  has  already  been 
not  d.  Other  cases  are  more  directly  in  point.  ^^Golegrove  ^   Bmjett 
330  U   S   804,  this  Court  dismissed  "for  want  of  a  ^^^bstantial  fedeial 
question"  an  appeal  from  the  dismissal  of  a  complaint  alleging  that  the 
IlhoSkgislatfve  apportionment  resulted  in  "  gross  inequality  m  voting 
power"   and   "gross   and  arbitrary  and   atrocious   discrimination  i 
votTn'"  which  denied  the  plaintiffs  equal  protection  o    the  laws.;^  In 
BemmeiA  Smith,  102  F.  Supp.  708  (D.  C.  B.  D.  Pa.),  a  thi-ee-judge 
£Lri2' Court  dismissed  a  complaint  alleging  that  tWppor^omnent 
of  the  Pennsylvania  Legislature  deprived  the  plaintiffs  of      eonstitii- 
?ional  rights  guaranteed  to  them  by  the  Fourteenth  Amendment"  Id 
at  709   The  District  Court  stated  that  it  was  aware  that  the  plaintiffs 
'alJ^tions\vere  "notoriously  true"  and. that  "the  P--t-l  f^^^^^^^^^^ 
chisement  of  qualified  electors  m  certain  of  the  election  districts  m 
PhiladelDhia  County  is  a  matter  of  common  knowledge.      IcL,  at  au. 
?his  C^^^^^^^^^  the  appeal  "for  the  want  of  a  substantial  federal 

question.  "342  U.S.  916. 

power  the  whole  fabric  upon  which  thejiivifeion   or  state  a^^^^^  ^^ 

Snder  the  Constitution  and    he  orgamza  ^j,^°l^on  and  the   State  would  fall 

without  support  ,^nd  both   the  authonty^ottne  nat  ^^^^^^^^^   recognizes    the 

to   the   ground.    In   fact,    the   ^^ry    commana    ui    i  Amendment   seeks ,  to 
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111  Kidd  V.  McCanless,  292  S.  W.  2d  40,  the  Supreme  Court  of  Ten- 
nessee dismissed  an  action  for  a  declaratory  judgment  that  the  Tennes- 
see Apportionment  Act  of  1901  was  unconstitutional.  The  complaint 
alleged  that  ''a  minority  of  approximately  37%  of  the  voting  popula- 
tion of  the  State  now  elects  and  controls  20  of  the  33  members  of  the 
Senate ;  that  a  minority  of  ^0%  of  the  voting  population  of  the  State 
now  controls  63  of  the  99  members  of  the  House  of  Representatives." 
Id.,  at  42.  Without  dissent,  this  Court  granted  the  motion  to  dismiss 
the  appeal.  352  U.  S.  920.  In  Radford  v.  Gary,  145  F.  Supp.  541 
(D.  C.  W.  D.  Okla.),  a  three-judge  District  Court  was  convened  to 
consider  "the  complaint  of  the  plaintiff  to  the  effect  that  the  existing 
apportionment  statutes  of  the  State  of  Oklahoma  violate  the  plain  mau°- 
date  of  the  Oklahoma  Constitution  and  operate  to  deprive  him  of  the 
equal  protection  of  the  laws  guaranteed  by  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States."  Id.,  at  542.  The  plaintiff 
alleged  that  he  was  a  resident  and  voter  in  the  most  populous  county  of 
the  State,  which  had  about  15%  of  the  total  population  of  the  State 
but  only  about  2%  of  the  seats  in  the  State  Senate  and  less  than  4%. 
of  the  seats  in  the  House.  The  complaint  recited  the  unwillingness  or 
inability  of  the  branches  of  the  state  government  to  provide  relief  and 
alleged  that  there  was  no  state  remedy  available.  The  District  Court 
granted  a  motion  to  dismiss.  This  Court  affirmed  without  dissent  352 
U.  S.  991. 

Each  of  these  recent  cases  is  distinguished  on  some  ground  or  other 
in  Baker  v.  Carr.  See  369  U.  S.  at  235-236.  Their  summary  dispositions 
prevent  consideration  whether  these  after-the-fact  distinctions  are  real 
or  imaginary.  The  fact  remains  ,  however,  that  between  1947  and  1957, 
four  cases  raising  issues  precisely  the  same  as  those  decided  today  were 
presented  to  the  Court.  Three  were  dismissed  because  the  issues  pre- 
sented were  thought  insubstantial  and  in  the  fourth  the  lower  court's 
dismissal  was  affirmed."^- 


I  have  tried  to  make  the  catalogue  complete,  yet  to  keep  'it  within  the 
manageable  limits  of  a  judicial  opinion.  In  my  judgment,  today's 
decisions  are  refuted  by  the  language  of  the  Amendment  which  they 
construe  and  by  the  inference  fairly  to  be  drawn  from  subsequently 
enacted  Amendments.  They  are  unequivocally  refuted  by  history  and 
by  consistent  theory  and  practice  from  the  time  of  the  adoption  of  the 
Fourteenth  Amendment  until  today. 

^2  In  two  early  cases  dealing  with  party  primaries  in  Texas,  tlie  Court  indicated  tliat 
the  Equal  Protection  Clause  did  atford  .some  protection  of  the  riglit  to  vote. 
Nixon  V.  Herndon,  273  U.  S.  536;  Nixon  v.  Condon,  286  U.  S.  73.  Before  and 
after  these  cases,  two  cases  dealing  with  the  qualifications  for  electors  in  Okla- 
homa had  gone  off  on  the  Fifteenth  Amendment,  Ouinn  v.  United  States,  238 
U.  S.  347  ;  Lane  v.  Wilson,  307  U.  S.  268.  The  rationale  of  the  Texas  cases  is 
almost  certainly  to  be  explained  by  the  Court's  reluctance  to  decide  that  party 
primaries  were  a  part  of  the  electoral  process  for  purposes  of  the  Fifteenth 
Amendment.  See  Newberry  v.  United  States,  256  U.  S.  232.  Once  that  question 
was  laid  to  rest  in  United  States  v.  Classic,  313  U.  S.  299,  the  Court  decided  .sub- 
sequent cases  involving  Texas  party  primaries  on  the  basis  of  the  Fifteenth 
Amendment.  Smith  v.  Allwright,  321  U.  S.  649  ;  Terry  v.  Adams,  345  U.  S.  461. 
The  recent  decision  in  Gomillion  v.  Lightfoot,  364  U.  S.  339,  that  a  constitu- 
tional claim  was  stated  by  allega.tions  that  municipal  lines  had  been  redrawn 
%vith  tlie  intention  of  depriving  Negroes  of  the  right  to  vote  in  municipal  elec- 
tions was  based  on  the  Fifteenth  Amendment.  Only  one  Justice,  in  a  concurring 
opinion,  relied  on  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
Id.,  at  349. 
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II. 

The  Court's  elaboration  of  its  new  "constitutional"  doctrine  indi- 
cates how  ar_and  how  unwisely-it  has  strayed  from  the  appropriate 
bounds  of  its  authority.  The  consequence  of  today  s  decision  is  that  m 
an  but  the  handful  of  States  which  may  already  satisfy  the  new  require- 
ments the  local  District  Court  or,  it  may  be,  the  state  courts,  are  g.ven 
Sanket  authority  and  the  constitutional  duty  to  supervise  apportioii- 
n  ent  of  the  State  Legislatures.  It  is  difficult  to  imagine  a  more  intoler- 
able and  inappropriate  interference  by  the  judiciary  with  the  mde- 
nendent  leaislatures  of  the  States.  j.  i    i  j  • 

^llZllahama  cases  (Nos.  23,  27,  41),  the  District  Court  he  dm- 
vaM  not  onlv  existing  provisions  of  the  State  Constitution-which  this 
Court Tiohtl^  dismisses  with  a  wave  of  the  Supremacy  Clause  and  the 
remark  that  -it  makes  no  difference  whether  a  State's  apportionment 
scheme  is  embodied  in  its  constitution  or  in  statutory  provisions,"  atii^, 
T)    ir-but  also  a  proposed  amendment  to  the  Alabama  Constitution 
which  had  never  been  submitted  to  the  voters  of  Alabama  for  ratifica- 
tion and ''tandby"  legislation  which  was  not  to  become  effective  unless 
the  amemlment  was  rejected  (or  declared  unconstitutional    and  m  no 
event  before  1966.  .Snns  v.  Frink,  208  F.  Supp.  431.  See  a^ite,  pp^  8-lb. 
Both  of  these  measures  had  been  adopted  only  nine  days  before,'^  at  an 
Extraordinary  Session  of  the  Alabama  Legislature,  convened  pursuant 
fo  what  was  very  nearly  a  directive  of  the  District  Court,  see  Svms  v. 
Fr    r  2arF    Supp    245,  248.  The  District  Court  formulated  its  own 
plan  for  the  apportionment  of  the  Alabama  Legislature,  by  pictog  and 
choosino-  among  the  provisions  of  the  legislative  measures.  208  F.  Supp-, 
nt  441-44^  See  ante,  p.  17.  Beyond  that,  the  court  warned  the  legisla- 
ture that  there  would  be  still  further  judicial  f^lTT^Zf^^T 
the  legislature,  like  it  or  not,  undertook  the  task  for  itself.  208  F  Supp 
at  442   This  Court  now  states  that  the  District  Court  acted  m  'a  most 
proper  and  commendable  manner,"  ante,  p.  51,  and  approves  the  Dis- 
W  Court's  avowed  intention  of  taking  "some  further  action"  unless 
theStateLegislatureactsbyl966  a^ie  p.52.  t  P^islatnre 

In  the  Maryland  case   (No.  29,  -post,  p.       ),  the  State  Legislature 
was  called  into  Special  Session  and  enacted  a  t-^^Porary  ;;e^^^^^^^^^^ 
ment  of  the  House  of  Delegates,  under  pressure  from  the  state  courts. 
Thereaftei    the  Maryland  Court  of  Appeals  held  that  the  Maryland 
Sena  e  ^s  constitutionally  apportioned.  Maryland  Comnuttee  for  Fmr 
l^s^^Zi  v.   Tawe.    229   Md.   406.  This   Court_  now  holds  that 
neS'rXlnch  of  the  State  Legislature  -^^^^  ^^}^^^''!^^^^^^ 
ments    Post,  p.   17.   The   Court  presumes  that  since      the  Maryland 
cinSLtional  provisions  relating   to  legislative  apportionment    [are] 

-,      i.   ^  T„i,r  19    iQfi9    TVip  District  Court  handed  down  its 

"The  measures  were  adopted  on  July  12,  19bZ.    ine  uibuict  v-.uu 

opinion  on  .July   21     10(12.  rirpnit   Court  for   Anne  Arundel   County  dis- 

T'  In  reversing  an   initial   order   of  the  .Cifc^i^„X^id    Court   of   Appeals    directed   the 

missing   the   plaintifCs'    ^"^P^^'^t  ^^'Yl^f  S^rnine    the    plaintiffs'    constitutional 

lower    court    to    hear    evidence    on    ^nd    cietermine    uig    j^  invalid, 

claims,   and,   if  it  found   P^^is^^"^^ Jl^  ,t,^p%^?lr^f   caU^^^^^^  Session 

to    "declare   that   the   I^esislature   has  ^he   Toowei,    it    cauea   i^  i    ^^^^^^  ^  ^.^^ 

by  the  Governor  and   such   action   be   cleemed  ap.jropriaie    uj  election." 

rikpportioning  its  membership  ^o;;  P^JP^o,,*^*^  ^Ta.«^/s  22S  Md  412,  438-439. 
Afaryland   Committee  Jor  ^J^^l'^^^fJJ''^^^^^^^^  declaration.    The 

On  remand,  the  opinion  %Vior^  The  Marvland  Legislature,  in  Special  Session, 
Ktc"dTht  ^leTgi^^c%^"'t^e^^er^n%^^dSr'ed^\1nconstitutional  seven  days 
later,  on  May  31,  1962. 
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hereby  held  iincoiistitiitional,  the  Maryland  Legislature  .  .  .  has  the 
inherent  poAver  to  enact  at  least  temporary  reapportionment  lepislation 
pendiiio;  adoption  of  state  constitutional  provisions"  which  sat'isfv  the 
Federal  Constitution,  id.,  at  18.  On  this  premise,  the  Court  concludes 
that  the  .Alary land  courts  need  not  "feel  obliged  to  take  further  af- 
firmative action"  now,  but  that  "under  no  circumstances  should  the 
19G6  election  of  members  of  tlie  Maryland  Legislature  be  permitted 
to  be  conducted  pursuant  to  the  existing  or  anv  other  unconstitutional 
plan."  Id.,  at  19. 

In  the  Virginia  case  (No.  69,  post,  p.  _.„).  the  State  Legislature 
m  1962  complied  with  the  state  constitutional  i-equirement  of  regular 
reapportionment.'-^  Two  days  later,  a  complaint  was  filed  in  the  Dis- 
trict Court. '«  Eight  months  later,  the  legislative  reapportionment  was 
declared  unconstitutional.  Mann  v.  Davis,  213  F.  Supp.  577.  The  Dis- 
trict Court  gave  the  State  Legislature  two  months  within  which  to 
reapportion  itself  in  special  session,  under  penalty  of  being  reappor- 
tioned by  the  court."^'  Only  a  stay  granted  by  a  member  of  this  Court 
slowed  the  process; '«  it  is  plain  that  no  stay  will  be  forthcoming  in 
the  future.  The  Virginia  Legislature  is  to  be  given  "an  adequate^op- 
portunity  to  enact  a  valid  plan";  but  if  it  fails  "to  act  promptly  in 
remedying  the  constitutional  defects  in  the  State's  legislative  appor- 
tionment plan,"  the  District  Court  is  to  "take  further  action."  Post, 
p.  14. 

In  Delaivare  (No.  307,  post,  p.  _^„),  the  District  Court  entered  an 
order  on  July  25,  1962,  vvhich  'Stayed  proceedings  until  August  7,  1962, 
' '  in  the  hope  and  expectation ' '  that  the  General  Assembly  would  take 
"some  appropriate  action"  in  the  intervening  13  davs.  Sincock  v. 
Terry,  207  F.  Supp.  205,  207.  By  way  of  prodding,  presumably,  the 
court  noted  that  if  no  legislative  action  were  taken  and  the '  court 
sustained  the  plaintiffs'  claim,  "the  present  General  Assembly  and 
any  subsequent  General  Assembly,  the  members  of  which  were  elected 
pursuant  to  Section  2  of  Article  2  [the  challenged  provisions  of  the 
Delaware  Constitution],  might  be  held  not  to  be  a  de  jure  legislature 
and  its  legislative  acts  might  be  held  invalid  and  unconstitutional." 
Id.,  at  205-206.  Five  days  later,  on  July  30,  1962,  the  General  As- 
sembly approved  a  proposed  amendment  to  the  State  Constitution. 
On  August  7,  1962,  the  District  Court  entered  an  order  denying  the 
defendants'  motion  to  dismiss.  The  court  said  that  it  did  not  wish  to 
substitute  its  .judgment  "for  the  collective  wisdom  of  the  General 
Assembly  of  Delaware,"  but  that  "in  the  light  of  all  the  circum- 
stances," it  had  to  proceed  promptly.  210  F.  Supp.  395,  396.  On 
October  16,  1962,  the  court  declined  to  enjoin  the  conduct  of  elections 
in  November.  210  F.  Supp.  396.  The  court  went  on  to  express  its 
regret  that  the  General  Assembly  had  not  adopted  the  court's  sug- 
gestion, see  207  F.  Supp.,  at  206-207,  that  the  Delaware  Constitution 

'=The  Virginia  Constitution,  Art.  IV,   §   43,  requires  that  a  reapportionment  be  made 

every  10  years. 
™The  1962  reapportionment  acts  were  approved  on  Apr.   7,  1962.  The  complaint  "was 

filed  on  Apr.  9,   1962. 
'"The  Di.strlct  Court  handed  down  its  opinion  on  Nov.  28,  1962,  and  gave  the  Virginia 

General    Assembly    until    Jan.    31,    19  63,    "to    enact    appropriate    reapportionment 

laws."   213  P.  Supp.,  at   585-586.  The  court  stated  that  failing  such  action  or  an 

appeal  to  this  Court,  the  plaintiffs  might  apply  to  it  "for  such  further  orders  as 

may  be  required."  Id.,  at  586. 
"« On  Dec.   15,   1962,   The  Chief  Justice  granted  a   stay  pending  final   disposition  of 

the  case  in  this  Court. 
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be  amended  to  make   apportionment  a  statutory  ratlier  than  a  con- 
stitXnTmatter,  so  as'to  facilitate  further  changes  in  a^^^^^ 
which  mio-ht  be  required.  210  F.  Supp.   401.   In  Januaiy  WbS    the 
Genera    Assembly   L'ain   approved   the   proposed   amendment   of  the 
aiSonment  provisions  of  the  Delaware  Constitution   which  thereby 
beca^^e  eXctW^^        January  17,  1963.-  Three  months  later,  on  Apn 
17    1963   tie  District  Court  reached  "the  reluctant  conclusion     that 
Art    II  '§  2,  of  the  Delaware  Constitution  was  nnconstitutional,  with 
Tr  without  the  1963  amendment.  Stncock  v.  Duffy.  215  F.  Supp.  169, 
89^^  Observing  that  "the  State  of  Delaware,  f  ^.^-^^^  .f^^T^^' 
and  this  court  all  seem  to  be  trapped  in  a  kind  o/.^^of  ^^f^™^'     '^^' 
a    191,  the  court  gave  the  General  Assembly  -f^^^ October  1    1963 
tn  adont  acceptable  provisions  for  apportionment.  On  May  ZU,  IJO^, 
L'Si^rcS  eiSoined  the  defendants  from  -nductrng  an,^^^^^ 
tions,   including  the  general  election  scheduled  for   November  lJb4 
imrsuant  to  the  old  or  the  new  constitutional  provisions.^o  This  Court 
^ai  proves  all  these  proceedings,  noting  particularly  that  in  allow- 
ing thri962  elections  to  go  forward,  "  the^  District  Court  acted  m  a 
wise  and  temperate  manner."  Po^t,  p.  14. 

Records  such  as  these  in  the  cases  decided  today  are  sure  lo   d« 
dunlTcated    n  most  of  the  other  States  if  they  have  not  already.  The 
preseS^^  picture  of  courts  threatening  to  take  action  in  an 

area  ^ichth^y  have  no  business  entering,  inevitably  on  the  basis  of 
^oUticanud^ments  which  they  are  incompetent  to  make.  They  show 
fei  la?^^^^^^^  meeting  in  haste  and  deliberating  and  decid- 

nfn  haste  to  avoid  the  threat  of  judicial  -terferenc.  So    ar  as  I 
T^  fnii    tliP  Court's  only  response  to  this  unseemly  state  ot  attairs 

have  on  tie  question  whether  the  claimed  rights  are  in  fact  constitu^ 
tfomlly  entitled  to  judicial  protection,  the  Court  assumes,  rather  than 

^"?t'7wd\rnowt-obvious  that  these  cases  do  iiot  mark  the  end  • 
of   reapportionment   problems  in   the   courts.    Predictions   once   made 
?hat  ?h '  courts  would  never  have  to  face  the   problem  of  actuaUy 
workino-  out  an  apportionment  have  proved  false.  This  Court,  no^^e^er, 

.7;i^^;;^elaware  Constitution,  Art.  XVI    |  1    SSv^aln^^aTS^^ll^ls.^""^"''' 
bv  the  nece.ssary  two-thirds  vote  in  two  «"^°nf  ^^^®  ^/ "ime"    in   which    everyone 

80  The' District   Court   thus   "^iled    the   lid   on   ^^e      box   ot^  ^  ^^^^^^  on  June  27, 

seemed  to  it  "to  be  trapped.     The  lid  was  temporaruy         ^    .^^^^io^  until  disposi- 
1963,  when  Mr.  Justice  Brennan  S^f"*®^^^,^  states  that  "the  delay  inher-'nt  v^ 
tion'of  the  case  by  this  Court    Since  the  Court  states  fiat^^j    ^^    constitution., 
following    the    state    constitvitional    prescr.pt^on    i^^^^       P^       ^^   allowed  to  .result 
amendments  by  two   fucces^sive^  General  AssemDue  adeauate   voice  in  the 

I'Jectioifo'^f^e'islftlfrs^'o""!^^^^^^^  ^^-^^'  ^he  lid  has  presumably 

«ln  Nlw^ycJ^lfa^d'c^lofaX,  t        pattern  of  <^onan^^^^^s^SZ-trJc^^^^^^ 

the  New  York  case   (No.  20,  j>ost.  p.  ^^^-^  ,  the  Mrict  Cou^^  2P2  ^    g 

complaint    once  without  reaching  the  meiits    \\^^^^^^-  'r„V-  „   „     carr.   supra.    370 
7T   and   once     after   this   Court'|  remam    fo  '^--^^^^So  case'^Vo,   5?8    posi^ 

iUS'o\ri?r?;"sTpl'^?l,^a"nra^^^  -e   apportionment 

iL"lS^e'lc?n*a^otW*ess,;^rfr'rm  ?hf  fir^^^^^^  ^ave  the  other  States. 
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continues  to  avoid  the  consequences  of  its  decisions,  simply  assurin^^ 
us  that  the  lower  courts  "can  and  .  .  .  will  work  out  more  concrete 
and  specific  standards,"  ante,  p.  43.  Deeming  it  "expedient"  not  to 
spell  out  "precise  constitutional  tests,"  the  Court  contents  itself  with 
stating  "only  a  few  rather  general  considerations."  Ibid. 

Generalities  cannot  obscure  the  cold  truth  that  cases  of  this  type 
are  not  amenable  to  the  development  of  judicial  standards.  No  set  of 
standards  can  guide  a  court  which  has  to  decide  how  many  legislative 
districts  a  State  shall  have,  or  what  the  shape  of  the  districts  shall 
be,  or  where  to  draw  a  particular  district  line.  No  judicially  manao-e- 
able  standard  can  determine  whether  a  State  should  have  single- 
member  districts  or  multimember  districts  or  some  combination"  of 
both.  No  such  standard  can  control  the  balance  between  keeping  up 
with  population  shifts  and  having  stable  districts.  In  all  these  resp'ects, 
the  courts  will  be  called  upon  to  make  particular  decisions  with  respect 
to  which  a  principle  of  equally  populated  districts  will  be  of  no  as- 
sistance whatsoever.  Quite  obviously,  there  are  limitless  possibilities 
for  districting  consistent  with  such  a  principle.  Nor  can  these  problems 
be  avoided  by  judicial  reliance  on  legislative  judgments  so  far  as 
possible.  Reshaping  or  combining  one  or  two  districts,  or  modifying 
just  a  few  district  lines,  is  no  less  a  matter  of  choosing  among  many 
possible  solutions,  with  varying  political  consequences,  than  reappor- 
tionment broadside. ^- 

The  Court  ignores  all  this,  saying  only  that  "what  is  marginally  per- 
missible in  one  State  may  be  unsatisfactory  in  another,  depending  on 
the  particular  circumstances  of  the  case."  ante,  p.  43.  It  is  well  to  re- 
member that  the  product  of  today's  decisions  will  not  be  readjustment 
of  a  few  districts  in  a  few  States  which  most  glaringly  depart  from  the 
principle  of  equally  populated  districts.  It  will  be  a  redetermination, 
extensive  in  many  cases,  of  legislative  districts  in  all  but  a  few  States. 
Although  the  Court — necessarily,  as  I  believe — provides  only  gener- 
alities in  elaboration  of  its  main  thesis,  its  opinion  nevertheless  fully 
demonstrates  how  far  removed  these  problems  are  from  fields  of  judicial 
competence.  Recognizing  that  "indiscriminate  districting"  is  an  invi- 
tation to  "partisan  gerrymandering,"  ante,  pp.  43-44,  the  Court  never- 
theless excludes  virtually  every  basis  for  the  formation  of  electoral 
districts  other  than  "indiscriminate  districting."  In  one  or  another  of 
today's  opinions,  the  Court  declares  it  unconstitutional  for  a  State  to 
give  effective  consideration  to  any  of  the  following  in  establishing  legis- 
lative districts : 

(1)  history;  ^^ 

(2)  "economic  or  other  sorts  of  group  interests" ;  ^^ 
(8)  area;^^ 

(4)   geographical  considerations;  ^^ 


^  It  is  not  mere  fancy  to  suppose  that  in  order  to  avoid  problems  of  this  sort,  the 
Court  may  one  day  be  tempted  to  hold  that  all  state  legislators  must  be  elected 
in  statewide  elections. 

83  Ante,  p.  44. 

^  Ante,  pp.  44—45. 

85  Ante,  p.  45. 

w  Ibid. 
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(5)  a  desire  'Ho  insure  effective  representation  for  sparsely  set- 
tied,  areas "  •  ^^ 

(6)  -availability    of    access    of    citizens    to    their    representa- 

tives  "  •  ^^  -1 

(7)  theories  of  bicameralism    (except  those   approved  by  the 

Court)  ; «» 

(8)  occupation ;  9«  ,,g^ 

(9 )  "an  attempt  to  balance  urban  and  rural  power. 

(10)  the  preference  of  a  majority  of  voters  in  the  State. 

^o  far  as  presently  appears,  the  only  factor  which  a  State  may  consider, 
apart  frornumbL^Fs  political  subdivisions.  But  --.''a  clearly  ra- 
tional state  policy"  recognizing  this  factor  ^^^1^^-^'^'^''^'},^    P^^"" 
lation  is  submerged  as  the  controlling  consideration  .... 
lation  IS  suu     ^  .  practical  or  theoretical  politics 

sti^lts^any^onSttal  principle,  Ihich  , establishes  all  or  any  of 
h  e  excluslns.  Certain  it  is  that  the  Court  s  ^Z^lifs'sco^e  it  sa^ 
lish  them  So  far  as  the  Court  says  anything  at  all  on  this  score  it  says 
only  ha^'-legislators  represent  people,  not  trees  or  acres,  2f,^P;^2J 
that  -citizens,  not  history  or  economic  interests,  «^f^^^?*J^;. ,  grlii 
tT  45-  that  "people,  not  land  or  trees  or  pastures,  vote,  lUd.  All 
rhifmav  be  conceded.  But  it  is  surely  equally  obvious,  and    m  the 

the  place  where  the  electors  iiv  ^^ion  that  conflicting  mter- 

:r  wIS'a  Sta'etan  ^y  t  adjuLd'  by  disregarding  them  when 
voters  are  grouped  for  purposes  of  representation. 

CONCLUSION. 

With  these  cases  the  Court  approaches  the  end  of  the  third  round  , 

TaSed  by Telfanee  on  the  judiciary  for  political  reform;  >n  t>me  a 

What  must  touow  ^g^g^^^eless,   no  thinking  person   can   fail  to 

87  Ibid. 

88  Ihid. 

89  Anfe,  pp.  41-42. 

BO  Davis  V.  Mann,  post,  p.  i^. 

«=  ^Lu'cal  l^ Forty-Fourth  General  Assembly,  post,  p.  22. 

Z^llWrUoes  note  that,  in  view.of  xnodern   develop^^^^^^^^  in   t-nsponat^.on  and 
^communication,   it  A^^s   -unconvincm|     a'-guments    Da^^.^^^  ^^  ^^^^^  ^^^^  ^^^^^^, 
rcS^?^%^h°e^r°LreS"atfvS^fsYx^^llred!  Ante,  p.   45. 
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alteration  in  the  relationship  between  the  States  and  the  Federal  Gov- 
ernment, more  particularly  the  Federal  Judiciary.  Only  one  who  has 
an  overbearmg  impatience  with  the  federal  system  and  its  political 
processes  will  believe  that  that  cost  was  not  too  high  or  was  inevitable 

Finally,  these  decisions  give  support  to  a  current  mistaken  view  of 
the  Constitution  and  the  constitutional  function  of  this  Court  This 
view,  in  a  nutshell,  is  that  every  major  social  ill  in  tliis  countrv  can 
tind  its^cure  m  some  constitutional  "principle,"  and  that  this  Court 
should  take  the  lead"  m  promoting  reform  when  other  branches  of 
government  fail  to  act.  The  Constitution  is  not  a  panacea  for  every  blot 
upon  the  public  welfare,  nor  should  this  Court,  ordained  as  a  judicial 
body,  be  thought  of  as  a  general  haven  for  reform  movements.  The  Con- 
stitution is  an  instrument  of  government,  fundamental  to  which  is  the 
premise  that  m  a  diffusion  of  governmental  authority  lies  the  greatest 
promise  that  this  Nation  will  realize  liberty  for  all  its  citizens.  This 
Court,  limited  in  function  in  accordance  with  that  premise,  does  not 
serve  its  high  purpose  when  it  exceeds  its  authority,  even  to  satisfy 
justified  impatience  with  the  slow  workings  of  the"^  political  process 
For  when,  in  the  name  of  constitutional  interpretation,  the  Court  adds 
something  to  the  Constitution  that  was  deliberately  excluded  from  it, 
the  Court  in  reality  substitutes  its  view  of  what  should  be  so  for  the 
amending  process, 

I  dissent  in  each  of  these  cases,  believing  that  in  none  of  them  have 
the  plaintiffs  stated  a  cause  of  action.  To  the  extent  that  Baker  v.  Carr, 
expressly  or  by  implication,  went  beyond  a  discussion  of  jurisdictional 
doctrines  independent  of  the  substantive  issues  involved  here,  it  should 
be  limited  to  what  it  in  fact  was :  an  experiment  in  venturesome  consti- 
tutionalism. I  would  reverse  the  judgments  of  the  District  Court  in 
Nos.  23,  27,  and  41  (Alabama),  No.  69  (Virginia),  and  No.  307  (Dela- 
ware), and  remand  with  directions  to  dismiss  the  complaints.  I  would 
affirm  the  judgments  of  the  District  Court  in  No.  20  (New  York), 
and  No.  508  (Colorado),  and  of  the  Court  of  Appeals  of  Maryland  in 
No.  29. 

APPENDIX  A. 

Statements  made  in  the  House  of  Representatives  during  the  debate 
on  the  resolution  proposing  the  Fourteenth  Amendment.* 

"As  the  nearest  approach  to  justice  which  we  are  likely  to  be 
able  to  make,  I  approve  of  the  second  section  that  bases  represen- 
tation upon  voters."  2463  (Mr.  Garfield). 

"Would  it  not  be  a  most  unprecedented  thing  that  when  this 
[former  slave]  population  are  not  permitted  where  they  reside 
to  enter  into  the  basis  of  representation  in  their  own  State,  we 
should  receive  it  as  an  element  of  representation  here;  that  when 
they  will  not  count  them  in  apportioning  their  own  legislative 
districts,  we  are  to  count  them  as  five  fifths  (no  longer  as  three 
fifths,  for  that  is  out  of  the  question)  as  soon  as  you  make  a  new 
apportionment?"  2464-2465  (Mr.  Thayer). 


*  All  page  references  are  to  Cong.  Globe,  39th  Cong.,  1st  Sess.   (1866). 
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"The  second  section  of  the  amendment  is  ostensibly  intended  to 
remedy  a  supposed  inequality  in  the  basis  of  representation,  ihe 
reS  obiect  is  to  reduce  the  number  of  southern  representatives  m 
Coltfs^nd  in  the  Electoral  College;  aM  also  to  operate  as  a 
standing  inducement  to  negro  suffrage.     2467  (Mr.  l5oyer;. 

-Shall  the  pardoned  rebels  of  the  South  include  in  the  basis 
of  representation  four  million  people  to  whom  they  deny  political 
rlhtfSto'no  one  of  whom  is  allowed  a  vote  in  the  selection  of  a 
Representative?"  2468  (Mr.  Kelley). 

-I  shall,  Mr.  Speaker,  vote  f^y/^is  amendment;  not  becaje^^^ 
approve  it  Could  I  have  controlled  the  report  of  the  committee 
of  fifti  n  it  would  have  proposed  to  give  the  rjght  of  sufferage  to 
every  loykl  man  in  the  country."  2469  (Mr.  Kelley). 

-But  I  will  ask,  why  should  not  the  Representation  of  the  States 
be  limited  as  the  States  themselves  limit  ^^^rage?  .  .  If  the 
ne^s  of  the  South  are  not  to  be  counted  as  a  political  element 
L'the  government  of  the  South  in  the  States,  why  should  they  be 
coiinted  as  a  political  element  in  the  government  of  the  country 
in  the  Union.  2498  (Mr.  Broomall). 

"It  is  now  proposed  to  base  representation  upon  suffrage  upon 
the  number  of  voters,  instead  of  upon  the  aggregate  population  m 
every  State  of  the  Union."  2502  (Mr.  Raymond). 
"Wp  admit  equality  of  representation  based  upon  the  exercise  of 
tirelectWe  f ranch  fe  by  the  people.  The  proposition  m  the  matter 
0  suffrage  falls  short  of  what  I  desire,  but  so  far  as  it  goes  it 
?enls  to  the  equalization  of  the  inequality  at  present  existing;  and 
wh   e  I  demand  and  shall  continue  to  demand  the  franchise  for  all 

^'^^ttfXl^^^^^^^ 

^nTdL'gra^  ri^^^^^^  ^  \Z 

for   a   proposition   which   equalizes   representation.      2508    (Mr. 

Boutwell) . 

T  4-^  ^on-h  qtntP  the  rio-ht  to  regulate  the  right  of 
ISe^r;  o?gM  ^to'^ave  a  Representation  for  Baale  cHi.ens 
r,nnefs  than  twelty-one  years  of  age,  whether  white  or  black,  who 

male  citizens  not  less  than  twenty-one  years  of  age.      2510   (Mr. 
Miller) . 
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may  work  in  the  line  of  justice,  and  that  the  end  will  be  the  impar- 

wi  r  T  !'''T''f  ^^  ^^^  ""'^'^^''^  ^^ot  disqualified  by  or  me 
Whether  that  end  shall  be  attained  or  not,  this  will  be  Len"ed 
that  the  measure  oi  political  power  of  any  State  shall  be  deter- 
mined by  that  portion  of  its  citizens  which  can  speak  and  act  at  the 
polls  and  shall  not  be  enlarged  because  of  the  residence  within 
the  btate  of  portions  of  its  citizens  denied  the  right  of  franchise 
bo  much  for  the  second  section  of  the  amendment.  It  is  not  all  that 
I  wish  and  would  demand ;  but  odious  inequalities  are  removed  by 
It  and  representation  will  be  equalized,  and  the  political  rio-hts  of 
all  citizens  will  under  its  operation  be,  as  we  believe,  ultimately 
recognized  and  admitted. ' '  2511  (Mr.  Eliot) . 

"I  have  no  doubt  that  the  Government  of  the  United  States  has 
full  power  to  extend  the  elective  franchise  to  the  colored  popula- 
tion of  the  insurgent  States.  I  mean  authority ;  I  said  power  I  have 
no  doubt  that  the  Government  of  the  United  States  has  authority 
to  do  this  under  the  Constitution ;  but  I  do  not  think  they  have  the 
power.  The  distinction  I  make  between  authority  and'  power  is 
this :  we  have,  in  the  nature  of  our  Government,  the  right  to  do  it ; 
but  the  public  opinion  of  the  country  is  such  at  this  precise  moment 
as  to  make  it  impossible  we  should  do  it.  It  was  therefore  most  wise 
on  the  part  of  the  committee  on  reconstruction  to  waive  this  matter 
in  deference  to  public  opinion.  The  situation  of  opinion  in  these 
States  compels  us  to  look  to  other  means  to  protect  the  Government 
against  the  enemy.  "2532  (Mr.  Banks ) . 

' 'If  you  deny  to  any  portion  of  the  loyal  citizens  of  your  State  the 
right  to  vote  for  Representatives  you  shall  not  assume  to  represent 
them,  and,  as  you  have  done  for  so  long  a  time,  misrepresent  and 
oppress  them.  This  is  a  step  in  the  right  direction ;  and  although 
I  should  prefer  to  see  incorporated  into  the  Constitution  a  guar- 
antee of  universal  suffrage,  as  we  cannot  get  the  required  two 
thirds  for  that  I  cordially  support  this  proposition  as  the  next 
best."  2539-2540  (Mr.  Rogers). 

APPENDIX  B. 

Statements  made  in  the  Senate  during  the  debate  on  the  resolution 
proposing  the  Fourteenth  Amendment.* 

"The  second  section  of  the  constitutional  amendment  proposed 
by  the  committee  can  be  justified  upon  no  other  theory  than  that 
the  negroes  ought  to  vote ;  and  negro  suffrage  must  be  vindicated 
before  the  people  in  sustaining  that  section,  for  it  does  not  exclude 
the  non-voting  population  of  the  North,  because  it  is  admitted  that 
there  is  no  wrong  in  excluding  from  suffrage  aliens,  females,  and 
minors.  But  we  say,  if  the  negro  is  excluded  from  suffrage  he  shall 
also  be  excluded  from  the  basis  of  representation.  Why  this  in- 
equality? Why  this  injustice?  For  injustice  it  would  be  unless 
there  be  some  good  reason  for  this  discrimination  against  the  South 
in  excluding  her  non-voting  population  from  the  basis  of  repre- 

*  All  page  references  are  to  Cong.  Globe,  39th  Cong.,  1st  Sess.   (1866). 
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^  +•    .    T>,a  nnlv  defense  that  we  can  make  to  this  apparent 
KiuSis  ttt  a^  an  outrage  upon  human  r.gh  s 

HS  =.ront'  r  ^r^jr^p^^tt  t^i/s 

2800  (Senator  Stewart). 

"Tt  rttie  second  section  of  the  proposed  amendment]  relieves  him 
fthene'rolfrom  misrepresentation  in  Congress  by  denymg  Inm 
iny  representation  whatever."  2801  (Senator  Stewart). 

EB^pr^eSiiri-i^^^^^^^^^^^^^^ 

sentatTon  or  the  enfranchisement  of  the  negroes,  and  their  political 
equality."  2939  (Senator  Hendricks). 

Poland). 

"What  is  to  be  the  operation  of  this  amendment ?  Just  this :  your 

^:^  hTiiSs^ror;  ^^  z  rx*M  c^».ess 

less."  2987  (Senator  Cowan). 

.      •     ,ni  +>,p  states certainly  in  mine,  and  no  doubt  m 

l^Ther^'are  local  as  cntradTsttnguished  from  State  elections^ 

irSTr  o^a  '::^;71C^^^P^^-  a«ec^ 
the  basis  of  representation?"  2991  (Senator  Johnson). 

"AMin  Mr  President,  the  measure  upon  the  table  like  the  first 
Again,  Mr_  1  r-s'"c    ,       „  .        ^1^^  committee  of  fifteen, 

:rStlT:it"rsfSch  othcrsTate't  tbe  Union.  Has  a 
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right  to  regnilate  for  itself  the  franchise,  and  that  consequently,  as 
far  as  the  Government  of  .the  United  States  is  concerned  if  the 
black  man  is  not  permitted  the  right  to  the  franchise,  it  w'ill  be  a 
wrong  (if  a  wrong)  Avhich  the  Government  of  the  United  States 
will  be  impotent  to  redress."  3027  (Senator  Johnson). 

"The  amendment  fixes  representation  upon  numbers,  precisely 
as  the  Constitution  now  does,  but  when  a  State  denies  or  abrid-es 
the  elective  franchise  to  any  of  its  male  inhabitants  who  are  citizens 
ot  the  United  States  and  not  less  than  twenty-one  years  of  a^e 
except  for  participation  in  rebellion  or  other  crime,  then  such  State 
will  lose  Its  representation  in  Congress  in  the  proportion  which  the 
male  citizen  so  excluded  bears  to  the  whole  number  of  male  citizens 
not  less  than  twenty-one  years  of  age  in  the  State."  3033  (Senator 
Henderson). 


IN  THE  UNITED  STATES  DISTRICT  COURT 

SOUTHERN  DISTRICT  OF  CALIFORNIA 

CENTRAL  DIVISION 

PHILL  SILVER,  as  a  citizen  of  the  United  States  andj 

of  the  State  of  California,  etc.,  Pi«^,,tiff  I  ^°-  ^^■^^^.')CS 

Jriamun,!  p^p  CURIAM 

^g y        ORDER 

I      December  3, 

FRANK  M  JORDAN,  in  his  official  capacity  as  Secre-V  i964 

tary  of  State  of  California,  et  al.,  defendants. 


Since  the  historic  prononncen^ent  Jy^the  ^^^^^^^^^^^  ^9^32" 

States  in  Baker  v.  Carr,  ob9   U.o.  ioo   (.cieciueu  lyj^aL^.         ,      ,,".,■■ 
federal  courts  of  the  United  States  ha™  ^-^-^,}^^^^^^^:°X^i^^ 

^-.^srSofrr^fXe^^^^^^^^ 
ii^f^^LtVt  ?e=\^crrdi:^e=^^^^ 

bTf'ih-^roSe^:^^^^^^ 

United  States  Constitution.  This  is  one  of  those  cases. 

Plaintiff  Phill  Silver,  filed  this  class  action  on  July  16,  1962,  as  a 
citleTrf  the  United  Spates  and  of  California,  »^  -  -^.^-^^.X' 
registered  voter  of  Los  Angeles  County,  on  his  own  behalf  ™d  onjiehau 
of°a  other  citizens,  electors,  and  registered  ™t«^/.' *f^'„^'f '  ,lenta- 
fornia  similarly  situated.  The  defendants  are  sued  m  tl>«^Jf  "%"?• 
tivrcap™ities  L  State  offteials,  performing  duties  m  respect  to  State 


under  the  Civil  KigMs  Act,  *^        i      oq  tt  q  r    &&  2201-2202 
&  1S43f3)    Relief  is  prayed  for  under  28  U.S.C.  ^§  Z^ui  ^zu^. 

that  the  present  apportionment  of  the  California  State  Senate,  ^^.aL 
Const  Art  IV  Sec.  6,  as  amended  in  1926),  deprived  him  and  all 
others'  stm  larly  seated  of  due  process  of  law  and  the  eqi^al  protection 
of  the  ir  Furthermore,  he  alleged  that  his  right  to  ecpal  suffrage  ma 
free  and  equal  election  had  been  deprived  m  violation  of  both  the  Cah- 
fornia  Constitution  and  the  Fourteenth  Amendment  of  the  U.  S.  Con- 


stitution. 

(304) 
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On  August  30,  1962,  this  court  handed  down  its  opinion  and  order 
(Civil  Action  No.  62-953  MC)  holding  that  it  had  jurisdiction  Baker 
V.  Carr  supra  at  204-208,  and  that  the  subject  matter  of  this  su^  w^ 
justiciable,  not  a  non-justiciable  political  question  regardin^^  the  rela- 
tionship between  the  judiciary  and  its  co-ordinate  branches  oIe  the  Fed- 
eral Government.  Baker  v.  Carr,  supra  at  208-236,  especially  at  217  All 
o±  defendants  motions  to  dismiss  were  denied.  However  this  court 
whi  e  retaining  jurisdiction,  denied  any  injunctive  relief  at  that  time' 
as  there  was  then  available  to  the  plaintiff  a  State  remedy,  namely  the 
1^-^'f '•?  ^^^^^^^'6  on  the  1962  General  Election  Ballot,  PropositioA  23 
which,  if  passed,  would  have  reapportioned  the  State  Senate. 

II 

,„J?®  ^^^^^o^^i^  Constitution  of  1849  and  the  revised  Constitution  of 
18/9  provided  for  representation  on  the  basis  of  population  in  both 
houses  of  the  Legislature  (Cal.  Const.  1849,  Art.  IV  §§  28-29-  Cal 
Const.  1879,  Art.  IV,  §6)  and  vested  the  entire  lawmaking  power  of 
the  State  m  that  body.  (Cal.  Const.  1849,  Art.  IV,  §29;  Cal.  Const, 
lot 9,  Art.  IV,  §  6). 

_  In  response  to  Governor  Hiram  Johnson 's  call  to  allow  the  people  the 
right  to  check  any  abuse  of  power  by  the  Legislature,  the  Legislature 
m  1911  submitted  to  the  voters  of  the  state  a  constituional  amendment, 
which  was  passed  by  the  electorate,  reserving  to  them  the  right  to 
initiate  and  enact  laws,  which  is  the  initiative,  and  to  prevent  laws 
enacted  from  becoming  effective,  which  is  the  referendum.  (Cal.  Const. 
Art.  IV,  §1;  Hichborn,  Story  of  the  California  Legislature  of  1911 
p.  93). 

After  the  1920  decennial  census,  the  1921,  1923  and  1925~i^ssions  of 
the  State  Legislature  failed  to  enact  any  reapportionment  scheme  as 
demanded  by  the  U.S.  Constitution,  Art.  I,  §  2.  The  people  of  the  State 
responded  to  the  inaction  of  the  legislators  and  on  the  1926  election 
ballot  they  qualified  two  proposals  by  initiative  for  the  consideration  of 
the  electorate.  Proposition  20  would  have  retained  the  apportionment  of 
the  two  houses  as  they  then  existed,  namely,  on  a  population  basis; 
whereas.  Proposition  28  presented  the  so-called  "Federal  Plan"  to  the 
electorate,  which  would  retain  the  Assembly's  apportionment  on  a  pop- 
ulation basis,  but  the  State  Senate  was  to  be  apportioned  largely  on  a 
geographic  basis.  Proposition  28  was  based  on  existing  representation  in 
the  Congress  of  the  United  States.  Proposition  28  was  adopted,  and 
Proposition  20  was  rejected.  Thus,  since  1926,  California  has  retained 
this  "Federal  Plan"  in  its  apportionment  of  seats  in  the  California 
Legislature.  It  is  this  amendment  to  Art.  IV,  §  6  of  the  California  Con- 
stitution, which  the  plaintiff  challenges  here.  Since  the  adoption  of 
Proposition  28  in  1926,  the  State  Legislature  has  never  failed  to  comply 
with  the  Federal  requirement  of  apportioning  its  seats  every  ten  years 
in  accordance  with  the  Federal  Census. 

Presently,  the  State  of  California  is  divided  into  forty  senatorial  dis- 
tricts. Furthermore,  no  county  is  to  have  more  than  one  representa- 
tive in  the  Senate,  and  no  Senator  is  to  represent  more  than  three 
counties.  {Cal.  Const.  Art.  IV,  §  6,  Cal.  Elections  Code  §  30100).  There 
is  no  controversy  here  over  the  constitutionality  of  the  apportionment 
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Cm.^i    Art  IV    ^6;  Cal.  Elections  Code  §  302U1).  ^   -,  •     looc 

Go?Jsr.  Art.  IV  ,  ^  vj,  A^+;„ia  TV   Spotion  6  was  adopted  in  TdZb, 

to  the  pre.1926  aPPorUo.iment^B«    the  electorate^  m^  ^.^^  ,  ^^^^ 

??e' eTat^b^LnU^erluf  hutyt?orcea  i.  the  State  Le^^ature  for 
tneie  udve  ucc  Senate  on  a  population  basis,  but  an 

:f\hirrtrerplsh:veten1ille?brthe  Sen^at?  or  d.ed  without  any 
action  by  both  houses. 

Ill 

"  is  pertinent  -  -te  tbe^vano^  P^^^^^^^^^ 
in  the  present  Worionmento    seats  ^^^^^^^^^ 

under  Art.  IV,  §  6,  a,",|™"°X 'population  o£  the  38th  Senatorial  Dis- 
last  Federal  Census  (\960),  the  popuiatio  population  of 

ties,  IS  14,294.  Ihis  is  »  "^'"  ""^        .  ,  nirfriets    ie    40th  Senatorial 
exist  with  respeet  to  other  Senatorial  »ts    ^^^-^l  ^S;  16th 

District,  San  Diego  County,  "O^J/"  " "F'P™        ^^  t„  District  28, 
Senatorial  District,  Alameda  County  90 .1  as  compa  e  y^ 

14th  Senatorial  District,  San  Francisco  County  bO .  1  as  comp 
District  28;  35th  Senatorial  ^is met    0  an  e^  County^^^^^  ^^  ^^^  ^^^^^ 

To^^irTrst^wcS^^^^^^^^^^ 

|;-1C  l^TSCrB.t  C-en^  of^  commerce.  Bureau 
of  the  Census,  p.  23).  ^^ 

INTERVENTION  OF  THE  STATE  SENATE 

,     r.  Tj!       -o  Q+n+P  cjpTiate's  motion  to  intervene  as  a  substantially 
The  California  State  Senate  s  mono  ^^^^^^^  ^^ 

V^il!  2^78*F^2a\^04^'  ."X.:  i:.1)'.  roa!^29  'cal.  395'. 

V 
LEGAL  EFFECT  UPON  THIS  SUIT  O ^f  E  VA^OUS  ^.ITI^A^ 
^l?llJ?JIcl™NfFC^Rm™oTMANDAMUS,  WHICH 

WERE  ALL  DENIED  ^  .    t,  ,     07 

In  Yorty  and  Bonelli  v.  Anderson,  60  C.2d  312,  33  Cal.  Rptr.  97 
Q8rP9rl  417  (1963)  •  Torty  and  Bonelli  v.  Jordan  Bae.  No.  7543  (ap 
384  r.^ci  4J-'   \i-^^o},  J. 'J    J  n«+r>v.pr  1Qfi4  Term   Case  No.  Zou, 

s-ouiitrJ^'rmlartmrruprtme^Court  of  the  State  of 
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California  to  compel  a  reapportionment  of  the  Senate  of  the  Le^^isla- 
ture  of  the  State  of  California  on  a  population  basis 

In  denying  a  writ  in  the  last  named  case,  the  Supreme  Court  of 
Caliiorma  said: 

' '  The  petition  to  intervene  and  the  petition  for  the  writ  of  man- 
date are  denied  for  the  reason  that  any  determination  by  this 
court  on  the  question  of  legislative  reapportionment  would  be  pre- 
mature until  such  time  as  the  Legislature  has  had  an  opportunity 
to  consider  the  matter  and  to  take  such  action  as  it  mav  deem 
to  be  required  pursuant  to  the  expression  of  the  United  States 
Supreme  Court  in  Beynolds  v.  Sims, U.S.  ___,  and  companion 

None  of  these  cases  have  any  effect  on  the  present  suit,  for  in  Yorty 
V.  Anderson,  supra,  the  case  was  determined  on  a  non-federal  ques- 
tion, I.e.,  the  plaintiff  had  misjoined  the  wrong  party  as  defendant 
Ihe  proper  party  defendant  should  have  been  the  Secretary  of  State 
not_  the  members  of  the  Reapportionment  Commission,  which  had  no 
jurisdiction  to  reapportion  the  legislature,  unless  the  Legislature  failed 
to  act,  which  it  had  not.  The  other  two  cases,  resulting  in  denials  of 
petitioners'  request,  were  denied  without  any  opinion. ^It  is  apparent 
that  none  of  these  cases  have  directly  reached  the  federal  constitu- 
tional question  of  an  alleged  denial  of  petitioner's  rights  under  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment,  and,  as  such, 
they  have  no  relation  to  our  decision  here. 

VI 

DELAY 

Although  the  plaintiff  herein  originally  sought  injunctive  relief, 
which  this  court  temporarily  denied,  his  position  subsequently  changed. 
Despite  the  fact  no  initiative  petitions  proposing  reapportionment  of 
the  California  Senate  had  been  filed  with  the  State  by  June  25th,  1964 

(the  last  day  for  filing  such  initiative  proceedings)  and  that  none  of 
the  twelve  proposed  amendments  to  the  California  Constitution,  appear- 
ing on  the  November  3rd,  1964  election  ballot,  related  to  reapportion- 
ment of  the  California  Senate,  it  was  stipulated  (Supplementary  Stip- 
ulation of  Facts  No.  3,  H  XXI):  "The  plaintiff  does  not  seek  anv 
injunctive  or  mandatory  relief  in  connection  with  the  November  3, 
1964  general  election." 

This  court  deemed  it  proper,  in  view  of  the  lack  of  demand  for  in- 
junctive relief,  to  obtain  the  benefit  of  the  argument  of  plaintiff,  and 
original  defendants,  and  more  particularly  that  of  the  intervening 
Senate,  as  to  the  meaning  and  effect  of  the  group  of  cases  on  this  novel 
and  revolutionary  legal  theory,  decided  bv  the  Supreme  Court  of  the 
United  States  on  June  15,  1964.  Reynolds  v.  Sims,  377  U.S.  533; 
WMCA,  Inc.  V.  Lomenzo,  ^11  U.S.  633 ;  Maryland  Committee  v.  Tawes, 
Sn  U.S.  656 ;  Davis  v.  Mann,  377  U.S.  695 ;  Lticas  v.  Colorado  General 
Assembly,  377  U.S.  713. 

_  These  cases  dispose  of  each  position  taken  by  the  intervening  plain- 
tiffs. They  establish  the  existence  of  "malapportionment"  in  California 
Senate  election  districts,  on  the  facts  present  before  us.  But  they  did 
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not  require  immediate  action  by  this  court,  for  all  ^^^fX;^}}^J''^^- 
oMe  that  in  awarding  relief  for  malapportionment  of  election  dis- 
?ikts  a  dLS  CoiJt  should  consider  many  factors,  meludmg  the 
Droximity  of  the  forthcoming  election,  the  complexities  of  the  election 
lawHS  and  above  all  should  rely  on  general  equitable  principles. 

VII 
^^  ^^  POLITICAL  POWER  BETWEEN  THINLY  AND 
"^HEAVILY  POPULATED  COUNTIES  IS  NOT  PERMISSIBLE 

Defendants  contend  that  population  is  not  the  ^JJ^y  ^^^^f.^^J^^^^^^ 
apportioning  of  seats  in  a  bicameral  legis  ature ;  as  such,  Californm  s 
^o  onPed  "Federal  Plan"  is  constitutionally  valid.  {Cal.  Const.,  Art. 
IV  §  6  as  a^iiended  in  1926) .  The  defendants  contend  ^^^^ ^-^^^l^l^_ 
rule  as  laid  down  in  Baker  v.  Carr,  ^^'^'^«/«^^^t  ^uJ^^^^^^ 
t^nnpr^  harl  stated  a  cause  of  action,  and  thus  the  Supreme  L.ourt  re 
raS'tt  cate  ,1  the  District  Court  in  Te-e.ee  for  a  heanng  on 
the  merits.  In  Grey  v.  Sanders,  372  U.S.  368  (1963)  the  ««".", f«'° 
that  the  Georo-ia  County  Unit  System  was  unconstitutional  as  it  wa- 
ered  down"  tie  weistht  of  the  votes  of  certain  Georgia  voters  simply 

SrJ  ^^t-tsfcrauit  ^T?^:Tift=:;:itiSeS 

p^inmcle  waTreached'in  the  landmark  Eeapportionment  Cases  of  June 

"in  considering  whether  or  not  the  State's  legislative  apportionment 
metLd  amount!  To  an  invidious  discrimination  ^io  «t'v^  <>«  ."f"^ 
Toserted  under  the  Equal  Protection  Clause,  the  crucial  pomt  is  that 
Ce  rigtepOTportedly  violated  are  individual  and  personal  in  nature, 
these  rignis  P""!'""^  -l  „  .„„  -„,  afflrminff  and  remanding  208  F. 
SevnoldsvSm^,  377  U-f^  533   561   athrm^  g^^  ^^^^^^,^  ^ 

rS  in  i    c^apVtio^entof  the  California  State  Senate  ftjsco^t 

£~r^h?^ri:iT?^^^^^^^^^^^ 

■■Legislators  are  elected  by  voters,  not  trees  oH^^^'r;^^^ 
are  elected  bv  voters,  not  farms  or  cities  or  economic  imerests 
Is  louTas  ours  is  a  ;epresentative  form  of  government  and  o-r 
legislJors  are  those  instruments  of  government  elected  airectly 
bv  and  directly  representative  of  the  people,  the  right  to  elect 
kgisTatorsTn  a  free  and  unimpaired  fashion  is  a  bedrock  of  our 
political  system." 

<!77  TT^  at  562-  WMCA,  Inc.  v.  Lomenzo.  377  U.S.  633  reversing 
fudyeLndfnl2oTFi>PP.  368  (S.D.N.Y.  1962^  W^^^^ 

t  m'anlg'^llVFkpp.  577  fE.D.  Va.  1«62)^  «»»»  -  «»-t 
377  U.S.  695,  affirming  and  remanding  215  F.hupp.  lb»   ^uel. 
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1963)  ;  Lucas  v.  Colorado  General  AssemUij,  377  US   713   revers 
mg  and  remanding  219  F.Supp.  922  (Colo.  1963). 

In  California  the  Twenty-Eighth  Senatorial  District,  Invo  Mono  and 
Alpine  Counties,  had  a  population  of  14,294  according  to  the  1960 
l^ederal  Census,  contrasted  with  the  38th  Senatorial  District   Los  An- 
geles County,  with  a  population  of  6,380,771.  The  disparity  here  in 
tavor  of  the  residents  of  the  28th  District  is  almost  450  to  1    It  is  in 
vidious  discrimination  against  the  residents  of  Los  Angeles  Countv  and 
^  debasement  of  their  right  to  vote  and  deprives  them  of  the  Equal 
Protection  of  the  Laws  as  guaranteed  by  the  Fourteenth  Amendment 
Reynolds  v.  8ims,  supra.  The  votes  of  the  voters  of  Los  Ano-eles  County 
simply  do  not  count  as  much  as  the  votes  of  the  voters  of  Alpine  Mono 
and  Inyo  Counties.  It  takes  450  Los  Angeles  County  voters  to  equal  one 
vote  cast  by  a  voter  in  the  28th  District.  In  Maryland  Committee  v 
Tawes,  supra,  the  ratio  was  32  to  1  in  the  State  Senate  in  the  variance 
ot  allocation  of  seats  between  the  most  populous  and  least  populous 
counties,  and  12  to  1  in  the  House.  In  Davis  v.  Mann,  supra,  the  popula- 
tion variance  in  the  State  Senate  was  2.65  to  1,  and  in  the  House  4  36 
to  1.  In  Roman  v.  Sincock,  supra,  the  population  variance  was  15  to  1 
for  the  Senate,  and  in  the  House,  35  to  1.  Lastly,  in  Lucas  v.  Colorado 
General  Assembly,  supra,  the  population  variance,  after  the  enactment 
of  the  Constitutional  referendum  by  the  voters  in  1962,  adoptino-  an 
apportionment  which  divided  the  seats  on  population  and  other  factors 
m  the  State  Senate  and  population  in  the  House,  in  the  Senate  was 
3.6  to  1  and  m  the  House,  1.7  to  1.  In  all  these  cases  the  court  held, 
m  line  with  the  Reynolds  doctrine  of  apportionment  on  a  "Substan- 
tially-Equal" Population  Basis,  that  they  all  failed  to  meet  the  requi- 
sites of  this  rule  and  were,  therefore,  unconstitutional  under  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment. 

The  court  held  in  Wesherry  v.  Sanders,  376  U.S.  1 :  "We  do  not  be- 
lieve that  the  framers  of  the  Constitution  intended  to  permit  the  same 
vote-diluting  discrimination  to  be  accomplished  through  the  device  of 
districts  containing  widely  varied  numbers  of  inhabitants.  To  say  that 
a  vote  is  worth  more  in  one  district  than  in  another  would  .  .  .  run 
counter  to  our  fundamental  ideas  of  democratic  government  .  .  .  ." 
376  U.S.  1,  at  8.  Thus  the  court  held  in  Reynolds  v.  Sims,  supra,  that 
population  is  the  central  point  for  determination  and  the  main  basis  for 
judgment  in  legislative  apportionment  controversies. 

*'A  citizen,  a  qualified  voter,  is  no  more  nor  no  less  so  because  he 
lives  in  the  city  or  on  the  farm.  This  is  the  clear  and  strong  com- 
mand of  our  Constitution's  Equal  Protection  Clause.  This  is  an 
essential  part  of  the  concept  of  a  government  of  laws  and  not  men. 
This  is  at  the  heart  of  Lincoln's  vision  of  'government  of  the 
people,  by  the  people,  [and]  for  the  people.'  The  Equal  Protection 
Clause  demands  no  less  than  substantially  equal  state  legislative 
representation  for  all  citizens,  of  all  places  as  well  as  of  all  races  " 
377  U.S.  at  568  (Emphasis  added.). 

Then  Chief  Justice  Warren,  writing  for  the  majority,  held : 

"...  as  a  basic  constitutional  standard,  the  Equal  Protection 
Clause  requires  that  seats  in  a  bicameral  state  legislature  must  be 
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aT)T3ortioned  on  a  population  basis.  Simply  stated,  an  individual's 
?frt  to  vote  for  state  legislators  is  unconstitutionally  impaired 
where  Hs  weight  is  in  a  substantial  fashion  diluted  w^^^^^^^ 
with  votes  of  citizens  living  m  other  parts  of  the  State.     6U  V.^. 


at  568. 


llpfendants'  contention  that  population  is  not  the  only  basis  for 
aDPor  SS  of  seat^  in  the  State  Senate  and  that  a  diffusion  of  politi- 
cal porr  between  urban  and  rural  areas  is  permissible  cannot  be 
sustaS  as  sTch  a  position  is  the  antithesis  of  the  doctrine  which  i?6^- 
::^r:kLs,  supZ  and  an  its  companion  case,  have  establish  d^ 

ThP  reliance  on  MacDougall  v.  Green,  335  U.S.  ^»1,  by  ^^e  ^^  ."V 
anl  is  fS  in  light  of  Reynolds  v.  Sims,  supra,  and  its  companion 
^IsesThev  hav^  completely  misinterpreted  Baker  v.  Carr,  supra,  where 
the  mI'oJtyTn  citing  mlcBougall  did  not  give  their  approval,  but 
rather  clearly  disapproved  it,  for  the  court  stated : 

-In  MacDougall  v.  Green,  335  U.S.  281,  the  District  Court  dis- 
niiLd  for  wfnt  of  jurisdiction,. which  had  ^een  ^^^^^^^^^^^ 
TT  Q  p  {;  iq/f^rs^  a  suit  to  eniom  enforcement  ot  the  requiremeub 
Lt  no  nl?tff or  state-wide  elections  be  supported  by  a  Petition 
stned  by  a  minimum  number  of  persons  from  at  least  50  of  the 
State's  102  cTnties.  This  CourVs  disagreement  with  that  action 
I  clear  since  the  Court  affirmed  the  judgment  after  a  review  of  he 
merit'  and  concluded  that  the  particular  claim  there  was  without 
merit."  369  U.S.  at  203.  (Emphasis  added.) 
riparlv  bv  the  Court's  own  language  it  has  disapproved  the  earlier 

oYcrrulecl  MacDougall  v.  Green,  supra,  h  now  obsolete  in  light  of  Baker 

"  aS;™L™s  SiSltorfioZneTrnder  Art.  IV.  5  6.  a.  anjended 
in?9™?-SioLly  diJrimiiiatoiT,  being  based  on  ™^^^^ 

Sirinbtl^^utrn^h-VL-Xe^sS^^^^^^ 

n,  e-rri" ht  to  vote  solely  because  o£  where  one  happens  to  reside. 

^rr^sr  bnt'dS^roiti<,r^.x^.f ^v  Mie^ 

^T^mZI^^I  and  its  snt«e,ue„t  -■g'-^  Xl'ircm  Rwld 
^^^^iT"^^^^^  rpinIonfif372  Mich.  461  (126 
nIUtA)  andl28  N.W.2d  350)  is  now  f^.til- Tl>- -  neees-nly  f , 
for  the  Supreme  Court  in  a  per  curiam  deeision  32  ^^^\^'%fjl' 
82  S.Ct.  1912;  based  on  f,^»«''f  J-g*"  '  lll^,^a  !^  r^^.nM  tor 
Colorado  General  AssernMy,  377  "f  •  ;"•  ["."^'^'i,  Marshall  v.  Hare, 
fiirthpr  hearings  consistent  with  the  tceynoiai    ruie,  mu  a  ^ 

r2?F.sSrp    (89  (ED„.f *tJf,t^^«rdS:l,ancTinT^rt:"i:n 

Khi'^rrat^rfri'sfaiTr^^^^^ 
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sions  handed  down  last  June,  it,  too,  was  invalid  under  the  Reynolds' 
doctrine. 

VIII 

AVAILABLE  POLITICAL  REMEDIES,  AS  THE  INITIATIVE 

AND  REFEIiENDUM,  HAVE  NO  CONSTITUTIONAL 

SIGNIFICANCE 

,  J^f^n^^^^^^^A^  °^  *^^  political  remedies  of  initiative  and  referendum 
{Lai.  Const.  Art.  IV,  §  1)  has  no  constitutional  relevance.  Even  thou^^h 
a  majority  of  the  electorate  may  have  voted  to  retain  the  present  appor- 
tionment scheme  m  California  under  Art.  IV,  §  6,  as  amended  in  19'?6 
such  a  vote  cannot  be  sustained,  if  it  deprives  others  of  the  Equal  Pro- 
tection of  the  Laws  under  the  Fourteenth  Amendment.  Reynolds  v 
bims,  supra,  and  Liicas  v.  Colorado  General  Assemblij,  supra.  The  Court 
in  L2icas  v.  Colorado  General  Assemlly,  supra,  was  explicit  on  this 
point : 

''.  .  .  While  a  court  sitting  as  a  court  of  equity  might  be  justified 
m  temporarily  refraining  from  the  issuance  of  injunctive  relief  in 
an  apportionmen  case  in  order  to  allow  for  resort  to  an  available 
political  remedy,  such  as  initiative  and  referendum,   individual 
constitutional  rights  cannot  be  deprived,  or  denied  judicial  effec- 
tuation, because  of  the  existence  of  a  nonjudicial  remedy  through 
which  relief  against  the  alleged  malapportionment,  which  the  indi- 
vidual voters  seek,  might  be  achieved.  An  individual's  constitu- 
tionally protected  right  to  cast  an  equally  weighted  vote  cannot 
be  denied  even  by  a  vote  of  a  majority  of  a  State's  electorate,  if 
the  apportionment  scheme  adopted  by  the  voters  fails  to  measure 
up  to  the  requirements  of  the  Equal  Protection  Clause.  Manifestly, 
the  factthat  an  apportionment  plan  is  adopted  in  a  popular  refer- 
endum is  insufficient  to  sustain  its  constitutionality  or  to  induce 
a  court  of  equity  to  refuse  to  act  ....  A  citizen's  constitutional 
rights  can  hardly  be  infringed  simply  because  a  majority  of  the 
people  choose  to  do  so.  We  hold  that  the  fact  that  a  challenged 
legislative  apportionment  plan  was  approved  by  the  electorate  is 
without  federal  constitutional  significance,  if  the  scheme  adopted 
fails  to  satisfy  the  basic  requirements  of  the  Equal  Protection 
Clause,  as  delineated  in  our  opinion  in  Reynolds  v.  Sims.  And  we 
conclude  that  the  fact  that  a  practicably  available  political  remedy, 
such  as  initiative  and  referendum  exists  under  state  law  provides 
justification  only  for  a  court  of  equity  to  stay  its  hand  temporarily 
while  recourse  to  such  a  remedial  device  is  attempted  or  while 
proposed  initiated  measures  relating  to  legislative  apportionments 
are  pending  and  will  be  submitted  to  the  State 's  voters  at  the  next 
election."  377  U.S.  at  736-737. 

Therefore,  it  is  clear  that  the  mere  fact  that  California  voters  have  con- 
sistently rejected  any  reapportionment  of  the  State  Senate  on  a  pop- 
ulation basis  by  the  initiative  process  in  the  elections  of  1928,  1948, 
1960  and  1962  is  immaterial.  The  rejection  cannot  be  immune  from 
constitutional  attack  on  the  ground  that  it  violates  the  plaintiff's 
and  all  others  similarly  situated  right  to  vote  without  having  such  right 
being  substantially  diluted  by  the  mere  fact  of  their  residence,  which 
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Assemlly,  supra. 

IX 

RESOURCBS.^im^Jv  PEOTECTION  PRINCIPLE? 
Tt  ;<.  tlio  nosition  oi  the  defendants  that  California's  apportionment 

Lxeh.  xii^      ^        ,^^,-,1^  linvp  hppTi  hio-hlv  persuasive.  J3ut  tnese  oxnei 

«.  r«wes,  supra;  and  WNCA  v.  J^""™^"'  J  "L  ,  ,i„ht  deviation 

in  Be»«o!ds  and  its  companion  cases  will  '^  '°™  '".^/"=u'  °  ^^eh  is 
from  the  "Substantially  Equal  Population  Doctrnie,  ^'n««  ^^JJ' j'^ 
incident  to  the  effectuation  of  a  rational  state  policy.  The  Court  in 
Reynolds  v.  Sims,  supra,  held : 

"    .  .  neither  history  alone,  nor  economic  or  o*".^"^  diSari- 

r=Epirti:ni»^^^^^^^^ 

vincing."  377  U.S.  at  579-580. 
Thus  any  reliance  on  California's  l-^-^'^^^tSea,'  aMthe 

r  con^ideraS  r^i  tUaTitillf;  "p^^^^^^^^^^        ---  hy 
L^noZds  ^.  Sims,  supra,  and  its  companion  cases. 

X 

FEDERAL  SCHEME  ANALOGY 

Furthermore,  defendants  conteiid  that  the  P--^;j-t92rca^ 
the  California  State  Senate  (Art.  ^"^ ;J^^.^^J^'^,^,  ^  Federai 
nevertheless,  be  sustained  because  it  is  patterned  aiier 
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Congress.  Factually,  the  similarity  is  clear,  for  in  California  the  As- 
sembly is  apportioned  strictly  on  a  population  basis  (Cal.  Const.  Art. 
IV,  §  6),  analogous  to  the  House  of  Representatives  (U.S.C.,  Const. 
Art.  I,  §  2,  cl.  3),  whereas,  the  State  Senate,  being  apportioned  on  an 
area  basis  with  no  more  than  one  Senator  for  each  county,  is  analogous 
to  the  United  States  Senate,  where  each  State  is  entitled  to  two  Senators 
regardless  of  population  (Seventeenth  Amendment  of  the  U.  S.  Con- 
stitution). But,  legally,  this  analogy  is  inapposite  and  irrelevant  to 
State  Legislative  Districting  schemes.  The  Court  in  Reynolds  v.  Sims, 
supra,  adopted  the  opinion  of  the  lower  court  on  this  matter,  which 
had  held  that  the  Alabama  counties  were  merely  iuA^oluntary  political 
units  of  the  State  created  by  statute  to  aid  in  the  administration  of 
the  State  Government.  Sims  v.  Reynolds,  208  F.Supp.  431  (M.D.  Ala. 
1961).  The  Court  held  that  the  federal  analogy  argument  is  generally 
the  last  hope  when  it  is  clear  that  a  state's  apportionment  is,  as  is 
California's,  individiously  maladjusted.  The  Supreme  Court  holds  our 
Founding  Fathers  did  not  intend  to  establish  any  pattern  for  state 
legislative  apportionment  when  the  representation  in  the  Federal  Con- 
gress was  adopted.  Reynolds  v.  Sims,  supra;  Maryland  Committee  v. 
Tawes,  supra;  Roman  v.  Sincock,  supra;  Davis  v.  Mann,  supra;  and 
Lucas  V.  Colorado  General  Assembly,  supra.  The  Court  in  Reynolds 
proceeded : 

"...  The  fact  that  almost  three-fourths  of  our  present  States 
were  never  in  fact  independently  sovereign  does  not  detract  from 
our  view  that  the  so-called  federal  analogy  is  inapplicable  as  a 
sustaining  precedent  for  state  legislative  apportionments.  The  de- 
veloping history  and  growth  of  our  republic  cannot  cloud  the 
fact  that,  at  the  time  of  the  inception  of  the  system  of  representa- 
tion in  the  Federal  Congress,  a  compromise  between  the  larger 
and  smaller  states  on  this  matter  averted  a  deadlock  in  the  Con- 
stitutional Convention  which  had  threatened  to  abort  the  birth  of 
our  Nation,  .  .  , 

Political  subdivisions  of  States — Counties,  cities,  or  whatever — 
never  were  and  never  have  been  considered  as  sovereign  entities. 
Rather,  they  have  been  traditionally  regarded  as  subordinate  gov- 
ernmental instrumentalities  created  by  the  State  to  assist  in  the 
carrying  out  of  state  governmental  functions.  .  .  .  The  relation- 
ship of  the  States  to  the  Federal  Government  could  hardly  be  less 
analogous. ' '  377  U.S.  at  574-575. 

Defendant  makes  further  mention  that  the  different  basis  of  appor- 
tionment in  the  California  Legislature  is  necessary  to  maintain  the 
proper  checks  and  balances  between  the  two  houses  of  the  legislature, 
as  is  the  case  in  the  Federal  Congress.  This  again  might  be  a  forceful 
argument  were  this  a  case  of  first  impression,  but  this  argument  is  of  no 
avail  in  light  of  the  Court's  holding  that  the  Federal  Analogy  is  inap- 
posite and  irrelevent  to  state  legislative  schemes.  This  is  seen  from  the 
Court's  holding  in  Reynolds: 

"We  do  not  believe  that  the  concept  of  bicameralism  is  rendered 
anachronistic  and  meaningless  when  the  predominant  basis  of 
representation  in  the  two  state  legislative  bodies  is  required  to  be 
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the  same— population.  A  prime  reason  for  bicameralism,  modernly 
considered,  is  to  insure  mature  and  deliberate  consideration  of, 
and  to  prevent  precipitate  action  on,  proposed  legislative  measures. 
Simply  because  the  controlling  criterion  for  apportioning  repre- 
sentation is  required  to  be  the  same  in  both  houses  does  not  mean 
that  there  will  be  no  differences  in  the  composition  and  complexion 
of  the  two  bodies.  Different  constituencies  can  be  represented  m 
the  two  houses.  One  body  could  be  composed  of  single-member  dis- 
tricts while  the  other  could  have  at  least  some  multimember  dis- 
tricts. The  length  of  terms  of  the  legislators  in  the  separate  bodies 
could  differ.  The  numerical  size  of  the  two  bodies  could  be  made 
to  differ,  even  significantly,  and  the  geographical  size  of  districts 
from  which  legislators  are  elected  could  also  be  made  to  differ. 
And  apportionment  in  one  house  could  be  arranged  so  as  to  bal- 
ance off  minor  inequalities  in  the  representation  of  certain  areas 
in  the  other  house.  In  summary,  these  and  other  factors  could  be, 
and  are  presently  in  many  States,  utilized  to  engender  differing 
complexions  and  collective  attitudes  in  the  two  bodies  of  a  state 
lecrislature,  although  both  are  apportioned  substantially  on  a  popu- 
lation basis."  377  U.S.  at  576-577. 

XI 
CONCLUSION 

The  present  plan  of  Senate  apportionment  by  districts  in  California 
is  unconstitutional,  being  an  invidious  discrimination  of  citizens'  rights 
and  violative  of  the  Equal  Protection  Clause  of  the  XIV  Amendment  to 
the  United  States  Constitution,  as  interpreted  and  determined  by  the 
Supreme  Court  of  the  United  States. 

XII 
RELIEF 

Equitable  principles  must  guide  this  court  in  whatever  relief  it  de- 
termines is  just  and  appropriate  under  the  circumstances  of  this  case. 
(Baker  v.  Carr,  supra;  Reynolds  v.  Sims,  supra.)  _  _ 

This  court  asserts  and  agrees  that  "legislative  reapportionment  is 
primarily  a  matter  for  legislative  consideration  and  determination,  and 
that  iudicial  relief  becomes  appropriate  only  when  a  legislature  tails  to 
reapportion  according  to  federal  constitutional  requisites  m  a  timely 
fashion  after  having  had  an  adequate  opportunity  to  do  so.  Beynoids 
V.  Sims,  supra  at  586.  ^  .         .    , 

At  the  same  time,  this  court  feels  required  to  state  (as  a  three-judge 
court  in  this  circuit  has  heretofore  said  with  respect  to  reapportion- 
ment of  both  houses  of  the  State  Legislature  of  the  State  of  Wash- 
ington) : 

"In  the  legal  climate  of  today,  no  citizen  may  acquire  a  right  to  a 
legal  status  created  by  an  unremitting  legislative  disregard  of 
sacred  constitutional  rights."  Thignen  v.  Meyers,  211  F.Supp.  82b 
(1962). 
If  the  California  State  Legislature  once  ordered  fails  to  act  and  to 
act  with  promptness,  we,  ever  conscious  of  our  oath  to  uphold  tne 
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Constitution  of  the  United  States,  ^Yill  unhesitatingly  take  appropri- 
ate action  to  correct  the  inequity. 

This  court,  having  determined  that  the  primary  objective  of  any 
order  or  decree  at  this  time  should  be  to  effectively  induce  the  1965 
session  of  the  California  State  Legislature  to  properly  reapportion  itself 
as  its  first  order  of  business,  makes  no  order  at  this  time  other  than  the 
following : 

(1)  It  is  the  order  of  this  court  that  the  California  State  Legislature 
reapportion  the  California  State  Senate  consistent  with  this  opinion, 
and  the  several  existing  United  States  Supreme  Court  decisions  on  the 
subject,  so  that  the  Reynolds'  doctrine  of  "districts  of  substantial 
equality  in  population"  exists. 

(2)  Should  the  California  State  Legislature  fail  to  discharge  its  duty 
to  fairly,  adequately  and  validly  redistrict  State  Senatorial  Districts 
within  the  State  of  California,  by  not  later  than  July  1,  1965,  this 
court  will,  before  or  after  that  date,  hold  further  hearings,  or  motions ; 
devise  redistricting  plans ;  and  make  such  further  orders  or  take  such 
further  steps  as  may  be  necessary  or  appropriate  (either  upon  its  own 
motion,  or  on  the  motion  of  any  party  or  intervenor),  and  to  that  end 
we  retain  full  jurisdiction  of  this  case  for  such  purpose,  and  all  others. 

Stanley  A.  Barnes 

Judge,  U.  S.  Court  of  Appeals 

M.  D.  Crocker 

Judge,  U.  S.  District  Court 

I  dissent,  and  reserve  the  right  to  subsequently  file  a  dissenting 
opinion. 

Charles  H.  Carr 

Judge,  U.  S.  District  Court 
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OFFICE  OF  LEGISLATIVE  COUNSEL 
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Hon.  Don  A.  Allen,  Sr. 
4222  Don  Diablo  Drive 
Los  Angeles  8,  California 

REAPPORTIONMENT— No.  6336 

Dear  Mr.  Allen  : 

At  your  request  we  have  prepared  and  enclose  an  analysis  of  the 
recent  decisions  of  the  United  States  Supreme  Court  on  the  subject  ot 
lec^islative  reapportionment.  Due  to  the  extreme  length  of  the  decisions, 
our  analysis  is  also  quite  long,  and,  to  permit  you  to  more  readily 
ascertain  what  the  court  held  in  the  cases,  we  will  set  forth  here  a  brief 
summary  of  the  conclusions  reached  by  the  court.  „    ,      ^       ,      ^, 

The  court  held  that  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution  requires  that  the  seats  in 
both  houses  of  a  bicameral  state  legislature  must  be  apportioned  on  a 
population  basis,  and  that  an  individual's  right  to  vote  for  state  legis- 
lators is  unconstitutionally  impaired  when  its  weight  is  m  a  substantial 
fashion  diluted  when  compared  with  votes  of  citizens  living  m  other 
parts  of  the  state  {Reynolds  v.  Sims  (Ala.),  32  Law  Week  4535). 

It  held  that  the  fact  that  a  legislative  apportionment  plan  is  approved 
by  the  electorate  of  the  state,  or  that  the  remedy  of  initiative  and 
referendum  is  available  to  the  people,  is  without  federal  constitutional 
significance,  if  the  scheme  adopted  fails  to  satisfy  the  basic  require- 
ments of  the  Equal  Protection  Clause  {Lucas  v.  The  ^orty-Fourth  Gen- 
eral AssemUy  of  the  State  of  Colorado  (Colo.),  32  Law  Week  4557). 
It  held  that  the  fact  that  a  legislature  has  little  discretion  m  forming 
leo-islative  districts  due  to  state  constitutional  restrictions  (WMC A, 
Inc  V  Lomenzo  (N.Y.),  32  Law  Week  4551),  or  that  the  legislature 
has' consistently  carried  out  its  duty  to  reapportion  every  10  years 
{Davis  V.  Mann  (Va),  32  Law  Week  4579),  does  not  excuse  the  failure 
to  comply  with  federal  constitutional  requirements. 

The  court  recognized  that  mathematical  exactness  m  the  apportion- 
ment of  districts  is  not  a  constitutional  requisite,  and  that  so  long  as 
the  divergencies  from  a  strict  population  standard  are  based  on  legiti- 
mate considerations  incident  to  the  effectuation  of  a  rational  state 
policy  some  deviations  from  the  equal-population  principle  are  con- 
stitutionally permissible  in  either  or  both  houses.  The  overriding  ob- 
iective  however,  must  be  substantial  equality  of  population  among  the 
various  districts,  so  that  the  vote  of  any  citizen  is  approximately  equal 
in  weight  to  that  of  any  other  citizen  of  the  state.  {Reynolds  v.  Sims 
{Ala.f,  32  Law  Week  4735). 
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In  the  same  connection,  the  court  indicated  that  a  state  may  legiti- 
mately take  into  consideration  the  lines  of  political  subdivisions  in 
forming  legislative  counties,  some  independent  representation  in  at 
least  one  house  of  the  legislature,  as  long  as  the  basic  standard  of 
equality  of  population  among  districts  is  maintained.  The  court  pointed 
out,  however,  that  consideration  of  area  alone  does  not  provide  a  suffi- 
cient justification  for  deviations  from  the  equal-population  principle, 
nor  is  history  alone  or  economic  or  other  group  interests  permissible 
factors  in  attempting  to  justify  disparities  from  population-based  rep- 
resentation. A  state,  for  example,  may  not  give  representation  to  each 
political  subdivision,  regardless  of  population,  or  in  most  instances 
justify  population  disparities  on  the  ground  that  they  were  necessary 
to  prevent  the  formation  of  a  legislative  district  so  large  in  area  as  to 
afford  little  access  of  its  citizens  to  their  representatives.  (Reynolds  v. 
Sims  (Ala.),  32  Law  Week  4735). 

Again  speaking  on  the  issue  of  population  disparities,  the  court  indi- 
cated that  the  problem  does  not  lend  itself  to  any  uniform  mathematical 
formula  denoting  the  constitutionally  permissible  bounds  of  discretion 
in  deviating  from  apportionment  according  to  population.  The  court 
stated  that  the  proper  judicial  approach  is  to  ascertain  whether,  under 
the  particular  circumstances  existing  in  the  individual  state  whose 
legislative  apportionment  is  at  issue,  there  has  been  a  faithful  adher- 
ence to  a  plan  of  population-based  representation,  with  such  minor 
deviations  only  as  may  occur  in  recognizing  certain  factors  that  are 
free  from  any  taint  of  arbitrariness  or  discrimination.  {Roman  v. 
Sincock  (Del),  32  Law  Week  4583). 

The  court  left  it  to  the  lower  courts  to  decide  whether  to  permit  the 
use  of  existing  reapportionment  provisions  for  pending  elections,  but 
indicated  that  in  no  event  should  elections  in  future  years  be  per- 
mitted to  be  held  under  provisions  held  to  be  invalid  by  the  courts  (e.g. 
Maryland  Committee  for  Fair  Representation  v.  Taives  (Md.),  32  Law 
Week  4573).*  The  court  did  speak  with  favor,  however,  with  respect  to 
giving  a  state  legislature  an  opportunity  to  apportion  districts  to  meet 
constitutional  requirements,  before  an  exercise  of  judicial  action  in  this 
area. 

It  should  also  be  noted  that  the  court  considered  the  fact  that  state 
constitutions  often  impose  restrictions  on  the  legislature  that  make  it 
difficult  to  achieve  equality  of  population.  The  court's  answer  to  this 
is  that  state  requirements  should  be  complied  with  if  at  all  possible, 
but  that  where  there  is  an  unavoidable  conflict  between  the  federal  and 
state  constitutions,  the  latter  must  yield.  {Reynolds  v.  Sims  (Ala.),  32 
Law  Week  4735). 

Very  truly  yours, 

A.  C.  Morrison 
Legislative  Counsel 

By  Edward  K.  Purcell 
Deputy  Legislative  Counsel 

*  In  the  Maryland  case  cited,  the  court  stated  that  under  no  circumstances  should  the 
1966  election  of  members  of  the  Maryland  Learislature  be  permitted  to  be  conducted 
pursuant  to  the  existing  or  any  other  unconstitutional  plan  of  apportionment. 
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4222  Don  Diablo  Drive 

Los  Angeles  8,  California 

Dear  Mr.  Allen : 

ANALYSIS  OF  DECISIONS  OF  UNITED  STATES  SUPREME  COURT 
ON  LEGISLATIVE  REAPPORTIONMENT— No.  6336 

A.  Reynolds  v.  Sims  (32  Law  Week  4535). 
Facts 

In  Ano-ust  of  1961,  certain  voters  of  the  State  of  Alabama  brought 
an  action  in  the  federal  district  court  challenging  the  apportionment 
of  the  Alabama  Legislature  on  the  grounds  that  it  deprived  them  ot 
their  rights  under  the  Alabama  Constitution  and  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.  They  sought  a  declaration  that  the  existing  constitu- 
tional and  statutory  provisions,  establishing  the  apportionment  ot 
seats  in  the  Alabama  Legislature,  were  unconstitutional,  and  an  in- 
junction against  the  holding  of  future  elections  for  legislators  until 
the  Legislature  reapportioned  itself  in  accordance  with  the  State  ^on- 

stitution.  ■,      -r      •  1  ^  1-  n 

The  Alabama  Constitution  provides  that  the  Legislature  shall  con- 
sist of  not  more  than  35  Senators  and  not  more  than  105  members 
of  the  House  of  Representatives,  but  authorizes  an  additional  repre- 
sentative for  each  new  county  created.  It  requires  that  the  number 
of  representatives  be  apportioned  after  each  federal  decennial  census 
among  the  several  counties  of  the  state,  according  to  the  nuniber  ot 
inhabitants  in  them,  and  that  the  state  be  divided  after  each  federal 
decennial  census  into  as  many  senatorial  districts  as  there  are_  sena- 
tors, and  that  such  districts  be  as  nearly  equal  to  each  other  m  the 
number  of  inhabitants  as  may  be.  It  provides  that  m  the  formation 
of  senatorial  districts  no  county  shall  be  divided  between  two  districts, 
and  no  district  shall  be  made  up  of  two  or  more  counties  not  contiguous 
to  each  other.  It  states  that  representation  in  the  Legislature  shall 
be  based  on  population,  and  that  such  basis  of  representation  shall 
not  be  changed  by  constitutional  amendment.  -,     .        ^ 

The  Alabama  Constitution,  in  1901,  established  the  boundaries  ot 
the  original  legislative  districts,  and  these  provisions  were  periodically 
enacted  as  statutes  by  the  Alabama  Legislature,  modified  only  by  the 
creation  of  an  additional  county  in  1903.  As  a  result,  the  districts, 
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in  effect,  were  based  on  the  1900  federal  decennial  census,  and  varia- 
tions between  the  population  of  districts  ranged  from  a  ratio  of  41 
to  1  for  the  Senate  and  16  to  1  in  the  House. 

The  district  court  did  not  grant  an  injunction,  and  stated  that  it 
would  take  no  action  before  the  Alabama  Legislature  had  a  further 
reasonable  but  prompt  opportunity  to  comply  with  its  duty  under  the 
Alabama  Constitution.  The  court,  in  April  of  1962,  reset  the  case  for 
hearing  in  July  of  1962,  and  stated  that  unless  the  Alabama  Legis- 
lature took  action  to  comply  with  constitutional  requirements  before 
that  time,  the  court  itself  would  take  some  action  on  the  matter  prior 
to  the  1962  general  election. 

On  July  12,  1962,  the  Alabama  Legislature,  in  extraordinary  ses- 
sion, adopted  two  reapportionment  plans  to  take  effect  for  the  1966 
elections.  One  was  a  proposed  constitutional  amendment,  apportioning 
the  House  of  Representatives  by  giving  one  seat  to  each  of  the  67 
counties  and  distributing  the  remaining  39  according  to  population; 
and  by  fixing  the  number  of  Senators  at  67,  one  from  each  county. 
The  other  reapportionment  plan  was  a  statutory  measure,  to  take 
effect  if  the  constitutional  amendment  was  not  adopted  by  the  people 
or  was  declared  invalid  by  the  federal  court.  It  provided  for  a  35- 
member  Senate,  representing  35  senatorial  districts  established  along 
county  lines,  and  altering  only  a  few  of  the  former  districts.  It  also 
gave  each  county  one  seat  in  the  House  of  Representatives  and  appor- 
tioned the  remaining  39  seats  on  a  population  basis. 

On  July  21,  1962,  the  district  court  held  that  the  inequality  of  the 
existing  representation  in  the  Legislature  violated  the  Equal  Protec- 
tion Clause  of  the  Fourteenth  Amendment.  Furthermore,  it  held  that 
neither  the  constitutional  amendment  nor  statutory  plan  proposed  by 
the  Legislature  met  the  necessary  constitutional  requirements.  It 
pointed  out  that  the  proposed  constitutional  amendment  would  in- 
crease the  population  disparity  between  senatorial  districts,  so  that 
members  representing  19.4  percent  of  the  people  would  control  the 
Senate.  The  court  noted,  however,  that  the  proposed  apportionment 
of  seats  in  the  House  of  Representatives  would  probably  be  sufficient 
to  meet  constitutional  standards,  even  though  serious  disparities  still 
remained.  The  court  found  the  statutory  plan  to  be  totally  unaccept- 
able, since  it  would  give  control  of  the  House  to  members  representing 
37  percent  of  the  state's  population,  and  would  not  significantly  reduce 
the  population  disparity  between  senatorial  districts. 

The  district  court,  as  a  consequence  of  its  findings,  adopted  a  pro- 
visional and  temporary  reapportionment  plan  composed  of  elements 
of  both  the  proposed  constitutional  amendment  and  the  statutory  pro- 
posal, and  ordered  that  such  plan  be  followed  for  the  1962  general 
election.  It  stressed  that  its  plan  was  not  acceptable  as  a  piece  of 
permanent  legislation,  but  was  merely  designed  to  break  the  strangle- 
hold by  the  smaller  counties  on  the  Alabama  Legislature,  and  to  enable 
the  reapportioned  Legislature  to  formulate  an  acceptable  plan  for 
reapportionment. 

After  the  district  court's  decision,  new  primary  elections  were  held 
and  the  general  election  was  conducted  on  the  basis  of  the  court's 
plan.  However,  the  new  Legislature  did  not  enact  legislation  on  re- 
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apportionment.  An  appeal  was  filed  in  the  Supreme  Court  from  the 
district  court's  decision.  It  was  alleged,  on  appeal,  that  the  district 
court  erred  in  failing  to  compel  reapportionment  of  the  Alabama 
Senate  on  a  population  basis,  and  that  the  district  court  should  have 
required  and  ordered  into  effect  the  apportionment  of  seats  m  both 
houses  on  a  population  basis. 

Decision  of  ihe  United  States  Supreme  Court 

The  Supreme  Court  held  that  the  district  court  was  correct  in 
holding  that  neither  the  existing  apportionment  of  the  Alabama  Legis- 
lature nor  the  plans  proposed  by  the  Alabama  Legislature  meet_  con- 
stitutional requirements,  and  that  since  the  district  court  has  evinced 
its  intention  to  take  further  action  if  the  provisionally  reapportioned 
Legislature  fails  to  do  so,  the  matter  should  be  remanded  to  the  court 
for  further  proceedings  in  accordance  with  the  principles  enunciated 
by  the  Supreme  Court  in  its  opinion.  .  ^    .-u  .i,     .... 

In  the  course  of  its  opinion,  the  Supreme  Court  set  forth  the  con- 
stitutional principles  governing  the  apportionment  of  seats  m  a  fetate 
Leo-islature.  It  pointed  out  that  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment  guarantees  the  opportunity  for  equal  partici- 
pation by  all  voters  in  the  election  of  state  legislators,  and  that  an 
individual's  right  to  vote  for  state  legislators  is  unconstitutionally 
impaired  when  its  weight  is  in  a  substantial  fashion  diluted  when  com- 
pared with  votes  of  citizens  living  in  other  parts  of  the  state.  It  con- 
cluded that,  as  a  basic  constitutional  standard,  the  Equa    Protection 
Clause  requires  that  the  seats  in  both  houses  of  a  bicameral  state  legis- 
lature be  apportioned  on  a  population  basis.  ,,    ,   „   ^      ,  ar.a^r.cr.r 
The  court  rejected  the  application  of  the  so-called  federal  analogy 
to   state    legislative    apportionment    arrangements,    whereunder    it    is 
sought  to  justify  basing  one  house  on  population  and  the  other  on 
geographical  considerations.  The  court  stated  that  political  subdivi- 
sions of  states-counties,  cities,  or  whatever    never  were  and  never 
have  been  considered  as  sovereign  entities,  but  rather  have  been  tradi- , 
tionally  considered  as  subordinate  governmental  instrumentalities  cre- 
ated by  the  state  to  assist  in  the  carrying  out  of  state  governmen.a 
functions.  Thus,  it  is  improper  to  compare  the  right  of  such  a  political 
subdivision  to  representation  in  the  State  Senate  to  the  right  of  a  state 
to  representation  in  the  United  States  Senate. 

The  court  however,  did  indicate  that  a  state  may  legitimately  take 
into  consideration  the  lines  of  political  subdivisions  in  forming  legis- 
lative districts,  and  afford  political  subdivisions  some  independent  rep- 
resentation in  at  least  one  house  of  the  state  legislature,  so  long  as  the 
basic  standard  of  equality  of  population  among  districts  is  maintained^ 
The  court  was  careful  to  point  out,  however,  that  considerations  of 
area  alone  do  not  provide  a  sufficient  justification  for  deviations  from 
the  eriual-population  principle.  A  state,  for  example,  may  not  give  each 
governmental  unit  or  political  subdivision  representation,  regardless 
of  population,  especially  where  the  number  of  counties  is  large  and 
manv  of  them  are  sparsely  populated. 

The  court  recognized  that  mathematical  exactness  m  the  apportion- 
ment of  districts  is  not  a  constitutional  requisite.  It  stated  that  so  long 
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as  the  divergencies  from  a  strict  population  standard  are  based  on 
legitimate  considerations  incident  to  the  efifectuation  of  a  rational  state 
policy,  some  deviations  from  the  equal-popnlation  principle  are  consti- 
tutionally permissible  with  respect  to  the  apportionment  of  seats  in 
either  or  both  houses  of  a  bicameral  state  legislature.  The  overriding 
objective,  however,  must  be  substantial  equality  of  population  among 
the  various  districts,  so  that  the  vote  of  any  citizen  is  approximately 
equal  in  weight  to  that  of  any  other  citizen  of  the  state. 

Along  this  same  line,  the  court  stated  that  neither  history  alone,  nor 
economic  or  other  group  interests,  are  permissible  factors  in  attempting 
to  justify  disparities  from  population-based  representation.  It  also  re- 
jected as  a  justification  for  population  disparities  the  contention  that 
in  sparsely  populated  areas  a  population  standard  would  result  in 
legislative  districts  so  large  that  citizens  would  have  little  access  to 
their  representatives.  The  court  indicated  that  modern  developments 
and  improvements  in  transportation  and  communications  make  this 
contention  rather  hollow. 

The  court  sanctioned  the  use  of  decennial  reapportionments,  even 
though  population  shifts  might  cause  inequities  in  the  interim.  It  stated 
that  if  reapportionment  were  accomplished  with  less  frequency,  it 
would  be  constitutionally  suspect. 

The  court  then  considered  the  fact  that  state  constitutions  often 
impose  restrictions  on  the  legislature  that  make  it  difficult  to  achieve 
equality  of  population.  The  court's  answer  to  this  is  that  state  require- 
ments should  be  complied  with,  if  at  all  possible,  but  that  where  there 
is  an  unavoidable  conflict  between  the  federal  and  state  constitutions, 
the  latter  must  yield. 

The  court  declined  to  consider  the  question  of  the  proper  remedial 
devices  which  federal  courts  should  utilize  in  state  legislative  appor- 
tionment cases.  It  did  state,  however,  that  once  a  state's  legislative  ap- 
portionment scheme  has  been  found  to  be  unconstitutional,  it  would  be 
the  unusual  case  in  which  the  court  would  be  justified  in  not  taking 
appropriate  action  to  insure  no  further  elections  are  conducted  under 
the  invalid  plan.  Despite  this  statement,  the  court  went  on  to  state 
that  where  an  impending  election  is  imminent  and  a  state's  election 
machinery  is  already  in  progress,  a  court  would  be  justified  in  with- 
holding the  granting  of  immediate  relief,  even  though  the  existing  ap- 
portionment scheme  was  invalid. 

In  this  same  connection,  the  Supreme  Court  praised  the  district  court 
for  declining  to  stay  the  pending  primary  election  in  Alabama  and  for 
giving  the  Alabama  Legislature  the  opportunity  to  remedy  the  admitted 
discrepancies  in  the  state 's  legislative  apportionment  scheme,  while  ini- 
tially stating  some  of  its  views  to  provide  guidelines  for  legislative 
action.  It  also  stated  its  agreement  with  the  district  court's  conclusion 
that  legislative  reapportionment  is  primarily  a  matter  for  legislative 
consideration  and  determination,  and  that  judicial  relief  becomes  ap- 
propriate only  when  a  legislature  fails  to  reapportion  in  a  timely  fash- 
ion after  having  an  adequate  opportunity  to  do  so.  Finally,  the  Su- 
preme Court  commended  the  district  court  for  acting  with  proper 
judicial  restraint,  after  the  Alabama  Legislature  failed  to  act  effec- 
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tively,  in  ordering  its  own  temporary  reapportionment  plan  into  effect, 
at  a  time  sufficiently  earlv  to  permit  the  holding  of  elections  pursuant 
to  that  plan  without  great  difficulty,  and  in  prescribing  a  plan  admit- 
tedly provisional  in  purpose  so  as  not  to  usurp  the  primary  responsi- 
bility for  reapportionment  which  rests  with  the  Legislature. 

B.  V/tACA,  Inc.  V.  Lomenzo  (32  Law  Week  4551) 
Facts 

An  action  was  brought  in  the  federal  district  court  by  certain  voters 
of  the  State  of  New^  York  requesting  a  declaration  that  the  provisions 
of  the  State  Constitution  and  statutes  respecting  legislative  reappor- 
tionment violate  the  Fourteenth  Amendment  of  the  Constitution,  and 
requesting  the  court  to  enjoin  the  election  officials  from  performing 
any  acts  "or  duties  in  compliance  with  the  allegedly  unconstitutional 
legislative  apportionment  provisions. 

The  district  court,  upon  remand  of  the  case  to  it  from  the  bupreme 
Court  after  it  initially  dismissed  the  case,  again  dismissed  the  case. 
The  court  held  that  the  plaintiffs  had  not  proved  invidious  discrimina- 
tion, that  the  apportionment  provisions  were  rational  and  not  arbi- 
trary, that  thev  were  of  historical  origin  and  contained  no  improper 
geographical  discrimination,  that  they  could  be  amended  by  an  elec- 
toral majority  of  the  citizens  of  New  York,  and  that  therefore  the 
apportionment  was  not  unconstitutional.  The  decision  of  the  court  was 
appealed  to  the  United  States  Supreme  Court. 

Decision  of  the  United  States  Supreme  Court 

The  Supreme  Court  first  outlined  the  formulas  prescribed  in  the  New 
York  Constitution  for  the  apportionment  of  seats  in  the  New  York 
Legislature.  The  formulas  in  question  are  extremely  complicated.  In 
brief,  they  provide  for  allocation  of  seats  to  the  counties  on  the  basis  of 
ratios,  with  a  variation  in  the  formulas  which,  in  operation,  served  to 
give  greater  representation  to  the  less  populous  counties.  According 
to  the  figures  cited  by  the  court,  a  citizen  in  a  less  populous  county  had, 
under  the  1960  census,  about  1.7  times  the  representation  in  the  State 
Senate  of  a  citizen  in  a  populous  county.  A  similar  situation  prevailed 
in  the  State  Assembly.  The  difference  between  the  least  populous  and 
the  most  populous  senatorial  district  would  be  about  2.6  to  1,  and  12.7 
to  1  in  the  Assembly,  if  reapportioned  under  existing  constitutional 

The  court  reversed  the  decision  of  the  district  court,  holding  that 
neither  house  of  the  State  Legislature  was  apportioned  sufficiently  on 
a  population  basis  to  be  constitutionally  sustainable. 

The  court  stated  that  however  complicated  or  sophisticated  an  ap- 
portionment scheme  might  be,  it  cannot,  consistent  with  the  Equal 
Protection  Clause,  result  in  a  significant  undervaluation  of  the  weight 
of  the  votes  of  certain  of  a  state's  citizens  merely  because  of  where 
thev  happen  to  reside.  ,       ,      ^t       ^t    ^ 

The  court  noted  that  since  the  rules  prescribed  mthe  New  lort 
Constitution  for  apportioning  the  Senate  are  so  explicit  and  detailed, 
the  New  York  Legislature  has  little  discretion  in  decennially  enacting 
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implenientary  statutory  reapportionment  provisions,  and  likewise  has 
little  discretion  in  reapportioning  Assembly  seats.  This  fact,  however, 
does  not  operate  to  render  its  apportionment  valid. 

The  court  left  the  matter  of  remedies  up  to  the  district  court.  It 
stated  that  since  all  members  of  the  Legislature  will  be  elected  in  No- 
vember of  1964,  the  district  court,  acting  under  equitable  principles, 
must  determine  whether,  because  of  the  imminence  of  the  election  and 
in  order  to  give  the  New  York  Legislature  an  opportunity  to  fashion  a 
constitutionally  valid  apportionment  plan,  it  would  be  desirable  to  per- 
mit the  1964  election  of  legislators  to  be  conducted  pursuant  to  the 
existing  provisions,  or  whether,  under  the  circumstances,  the  effectua- 
tion of  the  appellant's  right  to  a  properly  weighted  voice  in  the  elec- 
tion of  state  legislators  should  not  be  delayed  beyond  the  1964  election. 

C.  Lucas  V.  The  Forfy-fourfh  General  Assembly  of  the  State  of  Colorado 
(32  Law  Week  4557) 
Facts 

An  action  was  brought  in  the  federal  district  court  by  certain  voters 
of  the  State  of  Colorado  challenging  the  constitutionality  of  the  appor- 
tionment of  seats  in  both  houses  of  the  Colorado  Legislature,  and  re- 
questing declaratory  and  injunctive  relief. 

The  district  court  found  that  the  existing  apportionment  did  not 
meet  constitutional  requirements,  but,  due  to  the  imminence  of  the 
primary  and  general  elections,  and  the  fact  that  two  constitutional 
amendments  on  reapportionment  were  pending,  continued  the  case  until 
after  the  general  election. 

The  voters,  at  the  1962  general  election,  rejected  a  constitutional 
amendment  that  would  have  required  that  both  houses  of  the  Legisla- 
ture be  apportioned  on  a  population  basis,  and  adopted  instead  a  con- 
stitutional amendment  providing  for  the  apportionment  of  the  lower 
house  on  a  population  basis,  but  maintaining  the  existing  apportion- 
ment in  the  Senate,  which  was  based  on  a  combination  of  population 
and  various  other  factors.  The  Colorado  Legislature,  at  its  1963  session, 
reapportioned  on  the  basis  of  the  constitutional  amendment  adopted 
by  the  people. 

The  district  court  concluded  that  the  apportionment  met  the  require- 
ments of  the  Equal  Protection  Clause,  and,  in  doing  so,  placed  heavy 
stress  on  the  fact  that  the  electorate  had  approved  the  reapportionment 
plan  and  that  the  initiative  was  available  to  the  people  to  change  the 
plan  when  they  see  fit.  The  decision  of  the  district  court  was  appealed 
to  the  United  States  Supreme  Court. 

Decision  of  the  United  States  Supren^e  Court 

The  Supreme  Court  first  found  that  the  population  disparities  be- 
tween senatorial  districts  were  too  great  to  meet  constitutional  require- 
ments. According  to  the  figures  cited  by  the  court,  the  maximum  popu- 
lation variance  ratio  was  3.6  to  1. 

The  court  then  proceeded  to  consider  the  fact  that  the  apportionment 
plan  was  one  adopted  by  the  people,  and  that  the  initiative  was  avail- 
able to  the  people  to  change  that  plan.  The  court  concluded  that  this 
was  immaterial. 
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The  court  pointed  out  that  while  a  court  of  equity  might  be  justified 
in  temporarily  refraining  from  the  issuance  of  injunctive  relief  m  an 
apportionment  case  in  order  to  allow  for  resort  to  an  available  political 
remedy,  such  as  initiative  and  referendum,  individual  constitutional 
rights  cannot  be  deprived  or  denied  judicial  effectuation  because  of  the 
existence  of  a  nonjudicial  remedy  through  which  relief  against  the 
alleged  malapportionment  might  be  achieved.  The  court  stated  that  an 
individual's  constitutionally  protected  right  to  cast  an  equally  weighted 
vote  cannot  be  denied  even  by  the  vote  of  the  majority  of  a  state  s 
electorate,  if  the  apportionment  scheme  adopted  by  the  voters  fails  to 
measure  up  to  the  requirements  of  the  Equal  Protection  Clause.  _ 

The  court  reversed  the  decision  of  the  district  court,  and  left  it  to 
that  court  to  determine  whether  the  imminence  of  the  1964  primary 
and  general  elections  requires  the  utilization  of  the  existing  apportion- 
ment''plan  or  whether  the  circumstances  in  Colorado  would  permit  the 
effectuation  of  the  appellants'  rights  in  1964. 

D.  The  Maryland  Committee  for  Fair  Represer}tation  v.  Tawes 
(32  Law  Week  4573) 
Facts 

An  action  was  brought  in  the  state  court  by  certain  voters  of  the 
State  of  Maryland  challenging  the  apportionment  of  the  Maryland 
Legislature.  The  plaintiffs  requested  a  declaration  of  their  rights  and, 
if  necessary,  injunctive  relief  against  further  elections  under  the  exist- 
ing apportionment  plan. 

The  state  court  held  that  the  apportionment  of  seats  m  the  lower 
house  of  the  Legislature  did  not  meet  constitutional  requirements,  but 
upheld  the  Senate  reapportionment  plan  on  the  theory  that  one  house 
can  be  constitutionally  apportioned  on  a  nonpopulation,  geographical 
basis.  An  appeal  was  taken  to  the  United  States  Supreme  Court  from 
the  lower  court's  decision  on  Senate  apportionment. 

Dec/sion  of  the  Ur)ited  States  Supreme  Court 

Relying  on  its  decision  in  Reynolds  v.  Sims,  discussed  above,  the  court 
held  that  both  houses  of  a  state  legislature  must  be  apportioned  sub- 
stantially on  a  population  basis.  It  concluded  that  neither  house  of  the 
Maryland  Leo-islature  is  apportioned  sufficiently  on  a  population  basis 
to  be  constitutionally  sustainable.  The  population  ratio  variance  for  the 
Senate  was  32  to  1  and  for  the  lower  house  was  6  to  1. 

The  only  new  point  made  by  the  court  was  as  to  its  right  to  consider 
the  apportionment  of  Marvland's  lower  house,  when  the  appeal  was 
based  on  the  alleged  invalidity  of  the  State  Senate.  The  court  concluded 
that  it  must  of  necessity  consider  the  challenged  scheme  as  a  whole  m 
determining  whether  the  particular  state's  apportionment  plan,  m  its 
entirety,  meets  federal  constitutional  requisites.  The  court  stated  that 
it  is  simply  impossible  to  decide  upon  the  validity  of  the  apportionment 
of  one  house  of  a  vicameral  legislature  in  the  abstract,  without  also 
evaluating  the  actual  scheme  of  representation  employed  with  respect 
to  the  other  house.  It  further  stated  that  the  proper  and  indeed  in- 
dispensable subject  for  judicial  focus  in  a  legislative  apportionment 
controversy  is  the  overall  representation  accorded  to  the  state 's  voters 
in  both  houses  of  a  bicameral  state  legislature. 
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With  respect  to  remedies,  the  court  noted  that  the  next  election  for 
state  legislators  will  not  be  conducted  until  1966,  and  that  the  Legisla- 
ture has  sufficient  time,  without  further  judicial  action,  to  enact  an 
acceptable  apportionment  plan  prior  to  the  1966  elections.  The  court 
cautioned  that  under  no  circumstances  should  the  1966  election  be  con- 
ducted pursuant  to  the  existing  or  any  other  unconstitutional  plan. 

E.  Davis  V.  Mann  (32  Law  Week  4579) 
Facts 

Certain  voters  of  the  State  of  Virginia  brought  an  action  in  the  fed- 
eral district  court  challenging  the  apportionment  of  the  Virginia  Legis- 
lature. The  plaintiffs  requested  a  declaration  that  the  statutory-  scheme 
of  legislative  apportionment  was  unconstitutional,  an  injunction  against 
further  elections  under  existing  apportionment  statutes,  and  a  manda- 
tory injunction  calling  for  the  election  of  legislators  on  an  at-large  basis. 

The  district  court  held  that  the  inequalities  of  population  in  the  case 
of  both  senatorial  and  lower  house  districts  violated  the  Equal  Protec- 
tion Clause  of  the  Fourteenth  Amendment.  The  decision  was  appealed 
to  the  United  States  Supreme  Court. 

Decision  of  the  United  States  Supreme  Court 

The  Supreme  Court  noted  that  the  Virginia  Constitution  did  not  im- 
pose any  particular  restrictions  on  the  Legislature  in  forming  legislative 
districts,  and  that  the  Legislature  had  reapportioned  decennially,  on  a 
population  basis.  The  only  issue,  therefore,  was  whether  the  population 
disparities  were  too  great  to  meet  constitutional  requirements.  The  court 
found  that  the  disparities  were  too  great ;  they  being  2.65  to  1  in  the 
Senate  and  4.36  to  1  in  the  House. 

The  court  pointed  out  that  the  fact  that  the  Legislature  consistently 
reapportioned  every  10  years  did  not  serve  to  validate  the  apportion- 
ment plan.  It  stated  that  state  legislative  malapportionment,  whether 
resulting  from  prolonged  legislative  inaction  or  from  failure  to  comply 
sufficiently  with  federal  constitutional  requisites,  although  reappor- 
tionment is  accomplished  periodically,  falls  equally  within  the  proscrip- 
tion of  the  Equal  Protection  Clause. 

The  court  concluded  that  since  the  next  election  of  Virginia  legisla- 
tors will  not  occur  until  1965,  the  Legislature  has  ample  time  to  enact 
a  constitutionally  valid  reapportionment  scheme.  Should  it  not  do  so, 
the  district  court  would  then  be  obligated  to  grant  relief  under  equitable 
principles  to  insure  that  no  further  elections  are  held  under  an  uncon- 
stitutional scheme. 

F.  Roman  v.  Sincock  (32  Law  Week  4583) 
Fads 

An  action  was  brought  in  the  federal  district  court  by  certain  voters 
of  the  State  of  Delaware  challenging  the  apportionment  of  the  Delaware 
Legislature.  The  plaintiffs  sought  a  declaration  that  the  provisions  of 
the  Delaware  Constitution  establishing  the  apportionment  of  seats  in 
the  Legislature  was  unconstitutional,  an  injunction  against  holding 
further  elections  under  the  existing  apportionment  scheme,  and  an  order 
by  the  district  court  either  reapportioning  the  Legislature  on  a  popula- 
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tion  basis  or  requiring  that  the  general  election  be  conducted  on  an  at- 

Subsequently,  a  constitutional  amendment  was  adopted  by  the  Legis- 
lature changing  the  apportionment  provisions  of  the  Delaware  Constitu- 
tion. .  . 

The  district  court  found  the  legislative  districts  to  be  unconstitu- 
tional, both  before  and  after  the  adoption  of  the  constitutional  amend- 
ment.'The  decision  of  the  court  was  appealed  to  the  United  States 
Supreme  Court. 

Decision  of  ffie  United  States  Supreme  Court 

The  Supreme  Court  affirmed  the  decision  of  the  lower  court,  and 
held  that  the  legislative  districts  did  not  meet  constitutional  require- 
ments. The  court^pointed  out  that  even  under  the  revised  apportionment 
plan,  the  population-variance  ratio  for  the  House  was  12  to  1  and  for 
the  Senate  15  to  1. 

The  only  new  point  made  by  the  court  was  in  reference  to  the  attempt 
of  the  district  court  to  set  forth  in  mathematical  language  the  constitu- 
tionally permissible  bounds  of  discretion  in  deviating  from  apportion- 
ment according  to  population.  The  Supreme  Court  stated  that  the  prob- 
lem does  not  lend  itself  to  any  such  uniform  formula,  and  it  is  neither 
practicable  nor  desirable  to  establish  rigid  mathematical  standards  tor 
evaluating  the  constitutional  validity  of  a  state  legislative  apportion- 
ment scheme  under  the  Equal  Protection  Clause.  The  court  further 
stated  that  the  proper  judicial  approach  is  to  ascertain  wnether,  under 
the  particular  circumstances  existing  in  the  individual  state  whose 
legislative  apportionment  is  at  issue,  there  has  been  a  faithful  adherence 
to  a  plan  of  population-based  representation,  with  such  minor  devia- 
tions only  as  may  occur  in  recognizing  certain  factors  that  are  tree 
from  any  taint  of  arbitrariness  or  discrimination. 

The  Supreme  Court  left  to  the  district  court  the  decision  of  whether 
to  allow  the  1964  election  of  Delaware  legislators  to  be  conducted  pur- 
suant to  the  provisions  of  the  1963  constitutional  amendment,  or 
whether  the  factors  involved  are  insufficient  to  justify  any  further  delay 
in  the  effectuation  of  appellants'  constitutional  rights. 

A.  C.  Morrison 
Legislative  Counsel 

By  Edward  K.  Purcell 
Deputy  Legislative  Counsel 
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LETTERS  OF  TRANSMITTAL 

April  26, 1965 

Hon.  Jesse  M.  Unruh,  Speaker  of  the  AssemUy, 
and  Members  of  the  Assembly : 

We  transmit  herewith  a  report  on  the  subject  of  JJ^PP";^"^-"^"^'. 
„/i  fr.,-  the-  A5>iemblv  bv  Professors  William  r.  Ijeroeraiiig,  -qu 
prepared  for  the  Assembly  oy  ^^^  ^^^^^^^  ^  Bell  under  con- 

IZt  with  our  eomSitteeWe  invite' each  member  of  the  Legislature 
to  eLmine  the  contents  of  this  report  with  the  greatest  care. 

The  transmittal  and  publication  of  this  "P^^  sWd  not  te  con^ 
strued  to  imply  that  either  the  -mmittee  or  any  rf  i  s  me^^^^^^^ 

|^1l^;=trynrretr^o^rStr^  committee  or  the 
authors. 

lie,  and  their  colleagues  in  the  academic  community. 

Respectfully  submitted  on  behalf  of  the  committee, 

Don  a.  Allen,  Sr.  Chairman 
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Hon.  Don  A.  Allen,  Sr.,  Chairman 
Assembly  Committee  on  Elections 
and  Reapportionment 
State  Capitol,  Sacramento 


Dear  Mr.  Chairman 


Enclosed  herewith  is  our  "Consultants'  Eeport  to  the  Assembly"  on 
the  state  of  the  law  regarding  legislative  reapportionment  and  an 
analysis  of  the  alternatives  available  to  the  California  Legislature.  The 
contribution  of  Contributing  Consultant  Charles  Bell  Fullerton,  ap- 
pears as  Appendix  E. 
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PART  ONE 

INTRODUCTION  AND  SUMMARY 


The  subject  matter  of  this  report  is  very  complex.  Anyone  who  wishes  to 
understand  the  details  and  the  subtleties  of  the  current  reapportionment  prob- 
lem confronting  California  would  be  well  advised  to  read  this  entire  report, 
especially  Parts  Two  and  Three.  V/hat  follows  in  Part  One  is  a  summation,' 
without  much  elaboration,  of  the  major  facts,  conclusions,  and  judgments 
which  are  discussed  at  greater  length  in  Parts  Two  and  Three. 


I. 


The  new  (1964)  "one  man,  one  vote"  requirement — which  holds 
that  both  houses  of  state  legislatures  and  congressional  representation 
must  be  apportioned  on  the  basis  of  districts  of  substantially  equal 
population — is  not  likely  to  be  changed.  The  Supreme  Court  almost  cer- 
tainly will  not  reverse  or  modify  its  position,  and  the  chances  that  the 
United  States  Constitution  can  be  amended  are  very  slim. 


Therefore,  California  must  adjust  to  this  new  requirement.  The  State 
Senate  is  already  under  a  federal  court  order  to  do  so  by  July  1,  1965. 
Sooner  or  later,  depending  upon  the  vagaries  of  court  action,  the  As- 
sembly and  congressional  apportionments  will  very  likely  have  to  be 
adjusted  as  well. 

III. 

If  the  Legislature  fails  to  reapportion  the  State  Senate  by  July  1, 
1965,  the  federal  court  might  extend  its  deadline  beyond  July  1,  1965! 
A  much  more  likely  development,  however — unless  the  Legislature  ap- 
pears to  be  nearing  action  on  the  matter — is  that  the  court  will  reappor- 
tion the  Senate,  either  by  itself  or  through  a  special  master. 

IV. 

Either  as  an  aspect  of  the  court  proceedings  regarding  the  State 
Senate  or,^  more  likely,  as  a  consequence  of  other  judicial  action,  the 
A.ssembly  is  likely  to  be  ordered  to  reapportion.  It  is  impossible  to  pre- 
dict with  any  confidence  when  this  will  occur.  This  presents  the  Legis- 
lature (or  the  Assembly  alone)  with  some  difficult  choices. 
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A  The  Legislature  could  simply  wait  until  such  an  order  to  re- 
apportion the  Assembly  is  handed  down  and  then  respond  to  it.  This 
response  could  take  several  forms. 

1.  The  Legislature  could  reapportion  the  Assembly.  If  ^^^e  J^^PPJ" 
tionment  were  adjudged  valid  by  the  ordering  ^^urt  tha  wonld 
presumably  be  the  end  of  the  matter  (barring  a  successful  chal- 
?J^^ige  of  the  reapportionment  in  another  court  or  by  a  referendum 
peiftion).  If  the  reapportionment  were  adjudged  mvahd  then  the 
ordeSng  court  would  either  permit  another  effort  by  the  Legis- 
lature or  reapportion  the  Assembly  by  itselt. 

2.  The  Legislature  could  ignore  the  court  order  or  fail  to  act  on  it 
The  court  would  then  reapportion  the  Assembly  by  itself  If,  under 
these  condTtions,  the  Assembly  had  itself  passed  a  valid  reappor- 
tionment plan-which  had  failed  to  become  law-  the  court  might 
very  well  adopt  this  plan  as  its  own  and  order  the  Assembly  re- 
apportioned  accordingly. 

B  Alternatively,  the  Legislature  (or  the  Assembly  alone)  could 
antid"ch  a/order  and  pass  a  law  (or  in  t^e  case  of  he  Assemb^ 
actinff  alone  a  bill)  reapportioning  the  Assembly.  (The  purpose  ot 
hav  n.  the  Assembly  act  alone,  if  necessary,  would  be  the  same  as  that 
dSrfbed  above  ^it  would  pro;ide  a  court  with  a  plan  to  adopt  as  its 
tn  Whethe^^^^^  action  should  be  taken  before  or  after  a  court  order, 
or  at  all,  is,  of  course,  a  political  question.) 

C  Finally  the  Legislature  could  enact  a  contingency  reapportion- 
ment plan  fo'r  the  Assembly,  to  be  implemented  if  and  when  the  court 
orders  Assembly  reapportionment. 


V. 


Regarding  congressional  reapportionment,  essentially  the  same  op- 
tions are  available  to  the  Legislature  (or  the  Assembly  alone). 

VI. 

However  and  whenever  the  Legislature  (or  the  Assembly  alone) 
decirs  to  act  it  will  be  confronted  with  the  knotty  problem  of  de- 
terminin' wh kh,  if  any,  of  the  state  constitutional  provisions  affecting 
sXTegislItlve 'apportionment  are  still  binding.  No  certain  answers 
are  possible.  Our  best  judgment  is  as  follows: 

A  Re-arding  the  Senate,  the  requirement  of  a  40-member  Senate  is 
stinbinirn'.  and  the  requirement  of  single-member  districts  is  almost 
eerainlvstm  binding.  Those  which  require  that  no  more  than  three 
counties  be  ombined  in  any  district,  that  multicounty  districts  be 
composed  of  whole  contiguous  counties,  and  that  no  county  may  have 
more  than  one  senator  are  no  longer  binding. 

B  Re<^arding  the  Assembly,  the  requirement  of  an  80-member  As- 
semblv  if  still  binding  and  the  requirement  of  single-member  districts 
hal  4  certainly  still  binding.  The  requirement  that  multicounty 
distr  cts  be  compos'^d  of  whole  contiguous  counties  is  no  longer  binding. 
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C.  Regarding  congressional  apportionment,  there  are  fewer  state 
constitutional  restrictions  than  there  are  regarding  the  Assembly  and 
the  Senate.  A  congressional  district,  unlike  either  Assembly  or  Senate 
districts,  may  cross  a  comity  line  and  include  only  part  of  one  or  more 
counties.  The  only  troublesome  proviso  is  that  when  congressional  dis- 
tricts are  formed  within  counties  having  populations  which  merit  more 
than  one  congressional  district,  Assembly  districts  may  not  be  divided. 
This  prohibition  is  bound  to  create  congressional  districts  which  are 
substantially  unequal  in  population  and  is  therefore  no  longer  binding. 

VII. 

In  the  course  of  any  reapportioning  process  in  California,  the  follow- 
ing considerations  should  be  borne  in  mind : 

A.  It  is  not  yet  known  what  the  maximum  permissable  deviation  from 
districts  of  exactly  equal  populations  will  be.  The  Supreme  Court  has 
been  unwilling  to  adopt  any  rigid  mathematical  formula.  Only  a  few 
guidelines  have  been  offered. 

1.  Regarding  state  legislative  districts,  acceptable  justifications  for 
deviation  are  limited  to  two  considerations :  (a)  the  use  of  political 
or  natural  or  historical  boundary  lines  so  long  as  the  resulting  ap- 
portionment is  based  substantially  on  population;  and  (b)  the 
balancing  of  a  slight  overrepresentation  of  a  particular  area  in 
one  house  with  a  minor  underrepresentatiou  of  that  area  in  the 
other.  In  addition,  temporary  reapportionment  plans  designed  to 
elect  a  legislature  which  will  effect  a  permanent  reapportionment 
may  permissibly  contain  deviations  which  would  be  unconstitu- 
tional in  a  permanent  plan. 

2.  Regarding  congressional  apportionment,  the  Supreme  Court  has 
indicated  that  less  flexibility  is  probably  permissible  regarding 
congressional  districts  than  regarding  state  legislative  districts. 
In  fact,  it  could  be  argued  at  this  point  in  time  that  there  are  wo 
allowable  grounds  for  deviation  regarding  congressional  districts. 
Recent  events  in  Congress  suggest  that  federal  legislation  may  be 
passed  providing  for  a  maximum  deviation  among  a  state's  con- 
gressional districts  of  15  percent  from  the  norm.  The  Supreme 
Court  would  almost  certainly  accept  any  such  congressional  deter- 
mination. 

B.  In  California,  the  State  Constitution  makes  reliance  on  the  1960 
census  data  mandatory  in  any  reapportionment  prior  to  1971. 

C.  The  constitutional  status  of  gerrjonandering  is  far  from  clear.  The 
Supreme  Court  has  referred  to  gerrymandering  in  passing  but  its  com- 
ments have  not  been  helpful.  The  Supreme  Court  may  very  well  avoid 
dealing  with  political  gerrymandering  altogether.  What  it  will  do  re- 
garding racial  gerrymandering  is  entirely  unclear  at  this  time. 

_D.  The  Supreme  Court  has  specifically  authorized  multimember  dis- 
tricts, but  will  probably  declare  certain  kinds— i.e.,  those  that  grossly 
and  deliberately  discriminate  against  racial  or  political  minorities — 
unconstitutional. 
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E.  AVeighted  (or  fractional)  voting,  although  not  f^^^^^^f  J/.^^ 
stitntional  in  terms  of  the  U.S.  Constitution,  is  clearly  contrary  to  the 
California  constitution. 

F.  Floterial  districts  will  be  upheld  as  constitutional  only  nnder  the 
unusual  circumstances  wherein  the  component  single-member  districts 
are  substantially  equal  in  population. 


PART  TWO 

THE  CURRENT  STATE  OF  THE  LAW  IN  REGARD 
TO  LEGISLATIVE  APPORTIONMENT 

I.  INTRODUCTION 

A  very  great  jurist,  from  whose  wisdom  and  insight  we  invariably 
profit,  defined  law  in  his  relative  youth  as  "The  prophecies  of  what  the 
courts  will  do  ..."  *  In  stressing  the  necessit}^  of  prediction  Holmes  was 
perhaps  exaggerating  the  law's  uncertainty.  His  exaggeration  is,  how- 
ever, peculiarly  relevant  to  this  section  of  the  report,  which  is  at  best 
prophecy,  or,  if  we  may  be  permitted  an  immodest  paraphrase,  an 
'educated  guess'  as  to  what  judges  will  or  might  do.  Such  educated 
guesses  are  very  often  little  better  than  uneducated  guesses.  This  seems 
particularly  true  of  the  law  surrounding  reapportionment.  To  make  the 
point  more  dramatically,  the  informed  predictions  of  both  lawyers  and 
political  scientists  in  the  aftermath  of  Baker  v.  Carr  t  almost  univer- 
sally failed  to  anticipate  what,  in  retrospect,  was  obviously  the  court's 
intended  course  of  action. | 

If  the  efforts  below  fail  to  convey  certainty,  it  is  not  because  the 
authors  have  attempted  to  lay  off  their  bets.  It  is  rather  a  case  of  the 
law  itself  being  uncertain  to  the  point  of  being  mysterious.  What  we 
hope  to  achieve  is  not  prophecy  in  its  literal  sense,  but  rather  an 
intelligible  recounting  of  what  the  courts,  particularly  the  Supreme 
Court  of  the  United  States,  have  said  about  reapportionment  and  a 
systematic  elaboration  of  what  appear  to  be  the  unresolved  constitu- 
tional issues.  Our  purpose  will  be  fulfilled  if  our  readers  are  helped  in 
making  the  difficult  judgments  ahead. 

II.  DEFINITION  OF  "POPULATION" 

The  Supreme  Court  has  left  no  doubt  that  its  "one  person,  one 
vote"^  caveat  means  legislative  districts  (for  both  houses  of  the  state 
legislatures  and  for  the  House  of  Representatives)  of  "substantial 
equality  of  population "  ^^  or  "as  nearly  of  equal  population  as  is 
practicable. "  ^  It  has,  however,  been  singularly  and  unfortunately  vague 
about  how  it  is  using  the  word  "population."  This  is  apparently  the 
key  word  in  light  of  the  Supreme  Court's  dictum  in  Reynolds  v.  Sims 
that  "population  is,  of  necessity,  the  starting  point  for  consideration 
and  the  controlling  criterion  for  judgment  in  legislative  apportionment 

*  Holmes,  "The  Path  of  the  Law,"  Collected  Paper  9   (1920). 

t  369  U.S.  186   (1962). 

t  For  a  list  of  the  false  or  misguided  prophets,  see  Lucas  v.  Forty  Fourth  General 
Assembly,  377  U.S.,   748  n.   9    (1964)    (Stewart,  J.,  dissenting). 

1  The  phrase  was  coined  by  Douglas,  J.,  writing  for  the  Court  in  Gray  v.  Sanders, 
372  U.S.  368,  381  (19  63).  Stewart,  J.,  concurring,  preferred  the  "one  voter,  one 
vote"  formulation.  Id.  at  382.  This  preference  is  most  easily  explained  by  Justice 
Stewart's  belief  that  arithmetic  equality  applied  only  to  votes  cast  within  the 
same  constituency.  It  does  not  imply  a  belief  that  voters  rather  than  persons 
were  the  appropriate  basis  of  anportionment. 

^•■Reynolds  v.  Sims,  377  U.S.  533,  59"9   (1963). 

a/d.  at  577. 

(13) 


(f 


14  REAPPORTIONMENT   IN    CALIFORNIA 

controversies. "  3  The  court  uses  the  word  in  a  variety  of  ways.  In 
Eeynolds,  the  governing  case  in  the  area  of  state  legislative  apportion- 
ment, the  Chief  Justice  within  the  space  of  seven  pages  speaks  of  "num- 
bers of  people,"^  "voters,"  5  "citizens,'"^  and  "qualified  voters"^  as 
if  each  were  a  generally  accepted  synonym  for  "population."  Some  10 
pages  later,  on  the  other  hand,  he  speaks  within  a  single  sentence  of 
"residents,  or  citizens,  or  voters"  ^  as  if  the  terms  were  perhaps  dis- 
tinguishable. 

One  inference  that  could  be  drawn  from  the  court's  language  is  that 
for  constitutional  purposes  the  terms  are  in  fact  interchangeable,  and 
that  as  far  as  the  court  is  concerned  the  states  are  at  liberty  to  select 
whichever  measure,  whether  it  be  residents,  citizens  or  voters,  they 
think  most  appropriate.  Such  a  conclusion,  however,  seems  unjustifiable, 
or  at  least  premature,  in  view  of  the  logic  the  court,  employed  in  support 
of  its  "one  person,  one  vote"  criterion.  The  court's  logic  intimates  that 
the  way  a  state  chooses  to  define  "population"  may  well  affect  the 
constitutionality  of  its  apportionment.  It  is  our  intent  here  to  examine 
that  possibility. 

The  court's  rationale  for  districts  of  equal  population  is^that^any 
other  arrangement  results  in  an  unconstitutional  "dilution"  or  "de- 
basement" of  the  value  of  the  vote  in  the  more  populous  districts.  For 
example,  a  voter  in  a  district  of  20,000  inhabitants  is  alleged  to  have 
one-half  the  vote  of  one  voting  in  a  district  of  10,000.  Or,  to  put  it 
another  way,  the  voter  in  the  smaller  district  is  said  to  have  his  vote 
"weighted"  by  a  factor  of  two.^  Leaving  aside  the  question  of  whether 
talk  of  "dilution"  or  "weighting"  is,  as  alleged  by  Justice  Harlan,^" 
circular  or  question  begging,  the  court's  reasoning  is,  at  least  m 
mathematical  terms,  beyond  reproach  if,  Mt  only  if,  the  figures  cited 
refer  to  populations  composed  entirely  of  voters.  Under  these  circum- 
stances the  voter  in  the  larger  district  clearly  exercises  a  proportion- 
ately lower  degree  of  influence  on  election  day  than  his  counterpart 
in  the  smaller  district.  If,  however,  this  condition  does  not  prevail,  the 
court's  argument  poses  some  serious  questions  for  all  of  the  standards 
for  measuring  population  which  are  currently  employed  by  one  or 
more  of  the  states. 

The  criteria  currently  in  vogue  are:  (a)  inhabitants  (with  or  without 
exceptions  for  certain  groups  such  as  aliens,  non-resident  service  per- 
sonnel, etc.);^^  (b)  registered  voters j^^  and  (c)  voters.^^ 

8/(L   at  567. 

*Id.  at  560. 

5/d.  at  561. 

Old.  at  562. 

lid.  at  565. 

s  Id.  at   577.    (Emphasis  added.)  4.     i     „+    ton 

oThe  Court  alluded  to  "weighting"  in  both  Gray  v.  Sanders,  supra  note  1,  at  380, 
\nawesherry  v.  Sanders,  376  U.S.  1,  8  (1964),  The  "weighting-dilution"  argu- 
ment is  most  fully  elaborated  in  Reynolds  v.  Sims,  sm)ra  note  la,  at  561-568. 

lowesberry  v.  Sanders,  supra  note  9,  at  25  (dissenting  opinion)  ;  Reynolds  v.  Sims, 
s?(7»-a  note  la  at  590   (dissenting  opinion). 

"On  the  eve  of  Baker  v.  Carr,  369  U.S.  186  (1962),  thirty-three  states  employed  a 
standard  of  total  inhabitants.  Alabama,  Colorado,  Connecticut  Florida.  Iowa, 
Kansas  Kentucky,  Louisiana,  Missouri,  N.  Dakota,  Ohio,  Oklahoma,  Oregon 
Pennsylvania,  South  Dakota,  Utah,  Virginia  and  Wyoming  apportioned  bof/i, 
liouses  by  this  method  ;  Arkansas,  Georgia,  Illinois,  Maryland,  Michigan,  Mon- 
tana Nevada,  New  Hampshire,  New  Jersey,  New  Mexico,  Rhode  Island,  b. 
Carolina  Texas  and  West  Virginia  apportioned  the  lower  house  m  this  fashion, 
Vermont  employed  total  population  for  the  upper  house.  Ten  states  employed 
a  somewhat  narrower  base.  New  York  and  Nebraska  excluded  aliens  ;  California 
excludes  persons  ineligible  to  U.S.  citizenship  (see  note  19  infra).  Maine  ex- 
cluded  aliens   and   untaxed   Indians   from  the    upper   house   apportionment  and 
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(a)  For  those  states  sneli  as  California  which  utilize  "inhabitants" 
or  some  modified  version  thereof  in  their  apportionment  formula  the 
court's  "dilution"  logic  presents  a  potantially  serious  problem.  What, 
for  example,  would  be  the  court's  view  of  an  apportionment  based  on 
inhabitants  which  resulted  in  districts  of  equal  population,  but  where, 
because  of  the  concentration  of  significant  numbers  of  persons  ineligible 
to  vote  such  as  nonresident  servicemen  and  their  families,  the  ratio  of 
voters  between  two  given  districts  reaches,  say,  two  to  one?  (Such  a 
situation  is  conceivable  in  a  state  where  there  is  a  high  proportion  of 
ineligible  voters  who  tend  to  concentrate  in  certain  geographic  areas.) 
According  to  the  logic  of  "dilution"  such  a  situation  would  seem  con- 
stitutionally impermissible. 1^^  Yet,  on  the  other  hand,  the  use  of  "in- 
habitants ' '  has  a  certain  historic  legitimacy,  regardless  of  the  inequities 
it  may  foster;  it  has  been  the  predominant  practice  in  the  states  and 
appears  to  be  sanctioned  by  the  Federal  Constitution  which  provides 
that  "Representatives  shall  be  apportioned  .  .  .  according  to  .  .  .  num- 
bers, counting  the  whole  number  of  persons  .  .  .  excluding  Indians  not 
taxed."  14 

(b)  For  those  states  employing  "registered  voters"  in  the  apportion- 
ment formula,  an  analogous  question  of  constitutional  import  arises 
when  there  is  a  substantial  divergence  amongst  the  districts  in  the  ratio 
of  registered  to  actual  voters.  Under  such  circumstances,  would  resi- 
dents of  districts  where  the  ratio  of  voters  to  registered  voters  was 
habitually  and  substantially  higher  have  an  allowable  constitutional 
claim  ?  Again  there  are  arguments  on  both  sides.  From  one  standpoint  it 
could  be  maintained  that  the  voters  in  the  districts  where  there  existed 
a  higher  participation  rate  had  their  votes  "diluted."  From  another, 
it  could  be  argued  that  the  "stay-at-home"  was  a  "potential"  voter 
who  simply  elected  to  remain  "neutral"  and  whose  right  to  an  "undi- 
luted ' '  vote  at  some  future  election  should  be  anticipated  and  protected. 

(c)  For  those  states  that  base  their  apportionment  on  "actual  vot- 
ers," the  controversial  issue  is  which  election  should  be  chosen  to 
serve  as  the  apportionment  base.  What  if  it  can  be  shown  that  in  the 
election  selected  as  the  apportionment  base,  large  numbers  of  eligible 
voters  in  certain  areas  were  unable  to  vote  not  because  of  apathy  but 

aliens  from  the  lower  house  formula.  North  Carolina  excluded  both  aliens  and 
untaxed  Indians.  Minnesota  excluded  untaxed  Indians.  Washington,  Wisconsin, 
and  Alaska  excluded  military  personnel.  And  Indiana  based  its  apportionment 
upon  male  inhabitants  over  21  years  of  age.  Baker,  State  Constitutions :  Reap- 
portionment,  Appendix,  at  63-70   (1960). 

^  Massachusetts  and  Tennessee  used  registered  voters  for  both  houses ;  Texas  and 
Rhode  Island  for  the  upper  house  ;   and  Hawaii  for  the  lower  house.  Id. 

i«  Arizona  based  its  apportionment  of  the  lower  house  on  the  number  of  votes  cast 
for  governor  in  the  most  recent  election. 

13a  But  cf.  Ellis  v.  the  Mayor  and  City  Coxmcil  of  Baltimore,  234  F.  Supp.  945  (1964). 
There  a  Federal  District  Court  held  unequivocally  that  Reynolds  v.  Sims,  "and 
particularly  its  analysis  from  the  foundation  of  the  'one  person,  one  vote'  concept, 
makes  clear  /sic/  that  the  basic  constitutional  protection  is  one  of  equal  rep- 
resentation by  population,  and  not  equal  representation  by  registered  voters." 
Id.  at  95  3. 

"Art.  I,  Sec.  2,  para.  3,  as  amended  by  Amendment  XIV,  Sec.  2.  The  Virginia 
Supreme  Court  of  Appeals  has  recently  ruled  that  since  Representatives  are 
allocated  to  the  states  on  the  basis  of  population,  congressional  seats  within 
the  state  must  be  apportioned  on  the  same  basis.  Virginia's  employment  of 
inhabitants  (i.e.,  residents)  for  congressional  apportionment  was  tlius  held 
impermissible.  Wilkins  v.  Davis,  33  LW  2364  (1965).  Congress  is  currently 
considering  legislation  which  inter  alia  would  require  states  to  apportion  their 
congressional  districts  on  the  basis  of  "whole  numbers  of  persons  .  .  .  excluding 
Indians  not  taxed  .  .  ."  See  H.R.  5505  contained  in  Appendix  B.  It  should  be 
noted  that  since  the  Supreme  Court  ruled  that  all  Indians  were  "subject"  to 
taxation,  Superintendent  v.  Commissioner,  295  U.S.  418  (19  35),  the  Census 
Bureau  has  included  all   Indians  in  its  apportionment  computations. 
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because  of  a  natural  disaster  or  epidemic  which  was  confined  largely  to 
their  locale?  Or,  what  if  the  iype  of  election-e.g.,  "off  year  or  when 
no  statewide  offices  were  at  stake-upon  which  apportionment  was  based 
was  one  in  which  certain  districts  traditionally  achieved  a  l^gj^er  per- 
cent of  voter  turnout  than  other  districts?  It  would  appear  that  the 
voters  in  the  low  turnout  areas  would  in  both  cases  have  a  case  of  sub- 
stantial merit  for  claiming  that  their  votes  were  being  diluted  as 
long  as  the  apportionment  derived  from  the  base  election  remained  m 
effect.  Whether  the  court  would  acknowledge  the  claim  is  of  course 
another  matter. ^^'^  .  . 

There  are  at  present  no  available  answers  to  the  questions  raised 
when  the  court's  dilution  logic  is  applied  to  the  several  measures  of 
population,  each  of  which,  as  we  have  seen,  possesses  its  own  peculiai 
potential  for  -  inequity."  Each  of  the  cases  beforethe  court  involved 
a  state  employing  the  "inhabitant"  criterion,  and  m  each  the  popula- 
tion disparities  among  the  districts  were  so  great  under  any  accepted 
standard  of  population  that  the  inequities,  if  any,  attributable  to  their 
definition  of  the  term  "population"  was  not  even  considered  by  the 
court.  . , 

On  the  one  occasion  where  the  court  might  have  provided  some  guid- 
ance in  this  area,  it  managed  to  avoid  making  a  constitutional  pro- 
nouncement. In  Davis  v.  Mann,''^  the  Virginia  reapportionment  case  in 
which  the  state  attempted  to  justify  population  disparities  on  the 
grounds  that  the  larger  districts  contained  a  high  percentage  of  non- 
resident servicemen  and  their  families,  the  court  brushed  aside  the 
state's  contention  on  several  grounds,  none  of  which  met  the  constitu- 
tional question.  First,  it  stated  broadly  that  "  [d]iscrimination  agams 
a  class  of  individuals  [i.e.,  servicemen]  merely  because  of  the  nature 
of  their  emplovment,  without  more  being  shown,  is  constitutionally  im- 
permissible "  Then,  more  specifically,  it  noted   (a)  that  there  was  no 

.^TT^T^e  recent  New  York  case    a  federal  ^^if  ^t  -urt  was  caUed  upon  t^o^pass  up^n 
the  use  of  actual  voters  a\  the  bass  tor  apportion  ^  ^^^^  ^^  ^^^^^^  ^^^^ 

the  plan  on  the  grounds  that   (a)   since  tne  eneci  oi  y  Supreme 

representation   accorded    New   ^^ork    City,  ^^^  tailea   to    renect   l  i^ 

Court's   concern   with    the   existing      bias    ^^amst   voters     living   mi  ^^^^ 

State's  more  populous  counties    ;  ^nd   (b)   New  \ork  bmte  naa^^  s^  ,  _ 

citizen  population  as  the  apportionment  base    The  distric^court^^n^^^     ^^  ,^   ^^p^ 
ulously   avoided   passing   uPO",th«i,^°"^*'^"H,°"ate  deUcacy    did  not  mention  the 

T^'ZiZfn.t  'S^^riltLflUn  "IXJ'ofV^'Tori   fl>,a    .    Feb.    1965 

MmmmmssMsm 

of  any  given  area. 
IK  377  U.S.   678    (1964). 
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showing  that  the  Legislature  did  in  fact  take  the  presence  of  servicemen 
into  account  in  its  allocation  of  legislative  seats;  (2)  that  since  state 
election  laws  appeared  to  encourage  servicemen  to  vote,  their  exclusion 
from  the  apportionment  formula  was  of  questionable  rationality;  and 
(3)  that,  even  if  servicemen  were  taken  into  account,  the  disparity  be- 
tween districts  could  not  be  satisfactorily  rationalized.^^  At  most,  this 
reasoning  carries  with  it  the  implication  that  nonresident  servicemen 
may  be  excluded  if  certain  conditions  are  met.  Whether  or  not  under 
certain  circumstances  exclusion  is  required  is  not  clear.^^^ 

Despite  the  existing  uncertainty  as  to  the  exact  constitutional  status 
of  the  various  population  standards,  some  generalizations  can  be  made 
concerning  possible  court  reaction  in  this  area.  In  the  first  place,  there 
is  no  standard — inhabitants,  registered  voters,  or  voters — which  is  un- 
constitutional on  its  face.  Barring  a  clear  showing  by  the  complainant 
that  the  prescribed  norm  in  fact  produces  a  "dilution"  of  anyone's 
vote,  it  would  seem  most  unlikely  that  the  court  would  assume  juris- 
diction over  the  complaint.^'''  If  the  mere  possibility  of  discrimination 
were  the  basis  for  intervention,  the  court  would  not  only  be  inviting 
litigation,  but  doing  so  without  an  appropriate  remedy  since  any  stand- 
ard it  chose  to  impose  as  a  replacement  would  also  be  discriminatory, 
or  potentially  so.  To  anticipate,  then,  that  all  standards  will  be  ac- 
corded a  presumption  of  constitutionality  appears  reasonable. 

Secondly,  once  the  inequities  due  to  the  employment  of  a  given 
population  standard  have  been  shown,  the  court  has  a  crucial  choice: 
Are  all  substantial  and  correctable  inequities  to  be  regarded  as  imper- 
missible, or  only  those  which  can  be  shown  to  be  the  result  of  a  delib- 
erate state  policy?  Presumably  the  court  would  opt  for  the  latter  alter- 
native. To  do  otherwise  would  put  it  in  the  unenviable  position  of 
striking  down  an  apportionment  which,  for  lack  of  evidence  to  the 
contrary,  would  normally  be  assumed  to  be  the  result  of  ".  .  .  an 
honest  and  good  faith  effort  "^^  on  the  part  of  the  apportionment 
agency.  Further,  to  refrain  from  intervention  in  the  case  of  unantici- 
pated or  fortuitous  inequities  would  probably  not  result  in  the  per- 
petuation of  any  great  inequities.  In  an  age  of  elaborate  census  data, 
voting  statistics,  and  computers — to  say  nothing  of  politically  sensitive 
legislators,  alert  journalists,  and  obliging  political  scientists — it  would 
seem  improbable  that  gross  inequities  could  be  convincingly  or  reason- 
ably attributed  to  "inadvertance"  or  "lack  of  warning." 

Thirdly,  even  if  the  court  has  been  satisfied  that  the  inequity  was 
unintended,  its  task  is  by  no  means  complete.  What  if  the  Legislature 
consciously  elected  to  use  registered  voters  as  the  measure  of  popula- 
tion, well  knowing  that  it  would  create  certain  inequities,  but  was 
prepared  to  justify  its  choice  on  the  grounds  that  this  particular  variety 
of  "dilution"  or  "weighting"  was  preferable  to  some  other  inequity 
that  would  result  if  another  standard  were  adopted  ?  As  we  have  seen, 

"7d.  at  691. 

i8»  One  conceivable  situation  v.'here  the  use  of  "residents"  ratlier  than  "inhabitants" 
would  be  arguably  required  is  when,  because  of  large  military  installations, 
certain  districts  composed  almost  entirely  of  nonresident  servicemen  and  their 
families  assume  the  aspect  of  "pocket  buroughs",  i.e.,  are  controlled  by  a  rela- 
tive handful  of  actual  residents. 

"In  the  Baltimore  case,  supra  note  13a,  there  was  evidence  before  the  court  to  sug- 
gest that  employment  of  registered  voters  in  the  apportionment  formula  did  in 
fact  discriminate  against   certain   areas. 

^^  Reynolds  v.  Sims,  supra  note  la,  at  577. 
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each  standard  is  capable  of  producing  its  own  brand  of  numerical  in- 
See  As  a  resnlt^lle  alternative  before  the  apportionment  agency 
may  well  be,  indeed  often  will  be,  not  between  an  me^m  a^i^  and 
equitable  standard,  bnt  between  yarions  inequitable  standards.  The 
avoidance  of  one  iAequity  may  require  the  adoption  of  another.  How 
the  court  will  confront  this  and  the  other  dilemmas  involved  m  the 
utilization  of  a  population  measure  is,  in  the  last  analysis,  a  matter  of 
considerable  conjecture  at  this  point.  ,      .  ^   ...         .  i„ 

This  uncertain  state  of  the  law  in  regard  to  the  definition  of  popula^ 
tion  suggests  that  all  that  can  be  done  for  the  present  is  for  each 
apportion  ng  agency  to  make  the  required  "honest  and  good  faith 
effort  "and  then  to  hope  that  its  effort  is  adjudged  constitutional. 
Until  and  unless  the  court  clarifies  the  matter,  selection  of  the  popula- 
Son  measure  will  remain  within  the  discretion  of  the  apportioning 


^^As^'far  as  California  is  concerned,  the  problems  surrounding  the  defi- 
nitton  of  -population"  are,  for  the  present  at  least,  academic.  Article 
IV  Section  6,  of  the  California  Constitution  provides  that     Each      . 
reapportionment  .  .  .  shall  be  based  upon  the  last  preceding  federal 
ceS."  -  Even  if  it  could  be  shown  that  census  figures  are-either 
because  of  actual  or  projected  population  ^T^-^^^^f,  t' ween 
ideal  basis  for  court  ordered  reapportionments  ^^  California  between 
now  and  1970,  the  unequivocal  mandate  of  the  --ting  Sta  e  Con^^^^^^^ 
tion  leaves  no  immediate  alternative  but  the  use  of .  the  census  aata 
of  1960   Further,  the  Supreme  Court  clearly  stated  m  ^f^f  ^^^ 
decennial  reapportionment,  -  although  undoubtedly  ...  lead  [mg  J  to 
some  imbalance  in  the  population  of  districts  towai^j"/^^^^^^^ 
decennial  period,"  clearly  meets  "the  minimal  requirements  for  ma m- 
taTnTng  a  Reasonably  current  scheme  of  legislative  representation.  ^^^ 
Frr'this  it  may  r^easonably  be  iiif erred  that  ^^ ^^^^^^^^^^^^^^ 
attributable  to  the  employment  of  the  ^«,«V     ni\?STp  the  bas^of 
theless  probably  out-of-date)  population  data  will  not  be  the  basis  ot 
a  successful  federal  constitutional  claim. 

111.  SUBSTANTIAL  EQUALITY  OF  POPULATION 
Assuming  that  an  acceptable  or  workable  definition  of  ''population'; 
can  be  venerated  the  next  question  is  what  constitutes  'substantial 
equality'  or  wha  does  "as  nearly  [equal]  as  is  practicable"  mean. 
Sine  the  court  suggested  in  Reynolds  that  the  requirements  for  appor^ 
tionino-  state  legislatures  were  distinguishable  from  those  governing 
eongre^sLial  apportionment,^  we  will  here  tieat  congre^ional  and 
state  legislative  apportionment  separately. 

^TE;^s  data  is  based  upon  total  i-!-^„«--f,„„T3hVh*.!PaV"e"not^UgiS?  to'^'bl^coSl 
effect  that  in  reapportionment  no  persons  who  are  ni  ^^  ^^  counted  as 
citizens  of  the  United  States  under  the  naturahzation  ^.^^^^  of   the 

forming  the  population  "fany  district     i|  fW^^^^?^^^^^   1952   when   congi'ess   pro- 
fact  that  no   .such   class   of   persons   has   l^^^^%%l^ome  a  citizen  of  the  United 

California   Constitutio7ial   Convention   1257-l^bS. 


'^i  Supra  note  la,  at  583-584 
1377  U.S.  533,  577  (1964) 


CONSULTANTS'   REPORT   TO    THE   ASSEMBLY  19 

A.  Congressional  Apportionment 

In  Wesherry  v.  Sanders,^  the  only  case  invohang  congressional  ap- 
portionment in  which  the  Supreme  Court  considered  the  merits  in 
opinion  form,  the  Court  went  no  further  than  to  state  that  districts 
shall  be  "as  nearly  [equal]  as  is  practicable."^  Clearly  the  Georgia 
apportionment  at  issue,  which  contained  a  district  "two  to  three  times" 
as  large  as  others,^  did  not  meet  this  requirement.  As  to  what  is  meant 
by  "practicable,"  however,  the  court  went  no  further  than  to  acknowl- 
edge that  "it  may  not  be  possible  to  draw  .  .  .  districts  with  mathe- 
matical precision  .  .  . "  ^  As  Justice  Harlan  noted  in  dissent,  such  a 
formulation  swept  "a  host  of  questions  under  the  rug. "^ 

How  great  a  difference  between  the  population  of  various  districts 
within  a  state  is  tolerable?  Is  the  standard  an  absolute  or  relative 
one,  and  if  the  latter  to  what  is  the  difference  in  population  to  be 
related?  Does  the  number  of  districts  wdthin  the  state  have  any 
relevance?  ...  Is  the  relevant  statistic  the  greatest  disparity  be- 
tween any  two  districts  or  the  average  departure  from  the  average 
population  per  district,  or  a  little  of  both?  May  the  state  consider 
factors  such  as  area  or  natural  boundaries  (rivers,  mountain 
ranges)  which  are  plainly  relevant  to  the  practicability  of  effective 
representation  ? 

If  these  queries  were  left  unanswered  in  Wesherry,  the  experience  of 
the  past  two  years  has  provided  some  partial  answers.  In  the  first  place, 
in  Reynolds  the  court  noted  that  "more  flexibility  may  ...  be  consti- 
tutionally permissible  with  respect  to  state  legislative  apportionment 
than  in  congressional  districting. ' '  '^  This  conclusion  flowed  from  the 
following  argument  : 

Since,  almost  invariably,  there  is  a  significantly  larger  number  of 
seats  in  state  legislative  bodies  to  be  distributed  within  a  state  than 
congressional  seats,  it  may  be  feasible  to  use  political  subdivision 
lines  to  a  greater  extent  in  establishing  state  legislative  districts 
than  in  congressional  districting  while  still  affording  adequate 
representation  to  all  parts  of  the  state.  To  do  so  would  be  constitu- 
tionally valid,  so  long  as  the  resulting  apportionment  was  one  based 
substantially  on  population  and  the  equal-protection  principle  was 
not  diluted  in  any  significant  way.^ 

Since  adherence  to  the  boundaries  of  political  subdivisions  was  vir- 
tually the  only  permissible  justification  for  departing  from  the  popula- 
tion principle  afforded  in  the  case  of  state  legislatures  which  the  court 
noted,  it  could  be  argued  that  in  congressional  districting  there  are  no 
allowable  grounds  for  deviation.  Justice  Harlan's  final  query  could  be 
considered  answered  in  the  negative. 

Although  the  court  elected  to  distinguish  congressional  and  state 
legislative  apportionment  solely  on  the  grounds  of  their  differing  rela- 
tionships to  political  subdivisions,  it  appears  likely  that  the  court  was 

2  376  U.S.  1  (1964). 

«/d.  at  7-8. 

*Id.   at  7. 

B/d.  at  18. 

8/d.  at  21  n.  4. 

■^377  U.S.  533,  578  (1964). 

8  Ibid. 
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not  unmindful  that  deviations  from  the  population  standard  among 
congressional  districts— which  are  fewer  in  number  and  more  populous 
than  state  legislative  districts— were  not  only  easier  to  detect,  but  also 
more  susceptible  to  simple  remedy  than  analogous  disparities  among 
state  legislative  districts.  Even  minor  disparities  among  congressional 
districts,  which  generally  average  around  410,000  mhabitants,^  result 
in  easily  recognizable  absolute  deviations.  A  5  percent  deviation,  tor 
example,  represents  20,500  readily  visible  people,  more  than  the  average 
lower  house  district  in  some  state  legislatures.  .       ,        ^  n 

In  terms  of  remedy,  election-at-large  for  congressional  seats  usually 
presents  manifestly  fewer  inconveniences  and  dangers  than  a,  similar 
election  for  a  200-  or  300-member  state  legislature  would.^"  bimilarly, 
even  the  reapportionment  of  congressional  seats  by  a  court  itselt  is 
usually  much  less  awesome  when  compared  to  a  similar  effort  m  regard 
to  the  state  legislature.  . 

Probably  the  most  useful  clarifications  in  the  area  of  congressional 
apportionment  have  been  provided  by  the  lower  courts  which  have 
contributed  at  least  some  suggestive  examples  of  what  apportionments 
are  impermissiUe}'^  Table  1  is  a  summary  of  the  cases  decided  through 
February  28,  1965,  in  which  apportionments  have  been  overturned. 
With  the  exception  of  the  Georgia  case,  which  was  finally  decided  by 
the  Supreme  Court  itself,  and  the  Virginia  case,  which  was  decided  by 
the  Virginia  Supreme  Court  of  Appeals,  all  the  cases  were  handled  by 
federal  district  courts. 

TABLE  1 
Congressional  Apportionments  Held  Unconstitutional 

Ratio  of  largest  to 
State  Smallest  district  -  Citation 

1.  Alabama    2.8  to  1  Moore   v.   Moore,   229   F.   Supp.   435    (1964). 

2    Georgia 3.0  to  1  Wesherry  v.  Sanders,  376  U.S.  1  (1964). 

o    m_  "  4.4  to  1  Bush   V.   Blartin,   224   F.    Supp.   499    (1964) 

d.  aexas t.'±zox  affirmed    Martin    v.    Bush,    376    U.S.    222 

(1964)   (per  curiam). 
4.  Maryland 2.9  to  1 '         "^i^tZtS::^^  'w.  fuTp.  « 

( 1964 ) 
5    Michigan  _       1.6  to  1  Calkins  x.   Hare,  228   F.   Supp.   824    (1964). 

g    Kansas    1.5  to  1 -^         Meeks  v.  Anderson,  229  F.  Supp.  271  (1964). 

7.  Florida  -1 2.8  to  1  Gong  v.  Bryant,  230  F.  Supp.  917  (1964). 

8  Missouri 1-4  to  1  Preisler  v.  Hearnes  ' 

9  Virginia 1-7  to  1  Wilkins  v.  Davis,  33  LW  2364   (1965). 

^Notu,^feitT/i.f-t.fe"^or,info^,''D'a't!  u".dSi'th/ lable  is  based  upon  Congressional  QuarteHy  Special  Report: 

0  OpS'ls" t^'ported' to"U^.°For-  an  account,  see  the  Los  Angeles  Times,  January  5.  1965.  p.  26. 

e  Congressional  District  Data  Book,  Table  A  <Bureau  of  the  Census    1963) 

10  The  "danger"  of  elections  at-large  is,  ofcourse,  their  winner-take-all  aspects  wnic 

t^h?s'p^obllm''can'bhul'stin?'ally  obviated  ^  i'V?L'^Lat^/""'  guarantee 

the  lo.sing  party  a  certain  minimum  percentage  c^^f  the  se^ts  ^^^^ 

10.  Since  Wesbcrry  only  in  one  case.  Le^it    Y-^.f  ?7"'f/,tinv    Unfortunately,  hiwever, 
congressional  apportionment  ^vithstood  judicial  scrutiny,   unt^^^^^ 
the  case  is  of  scant  P/ecedential  va  ue^  In  the   hrst   pia^^^^  (Maine  and 

^N«'Darta)'"B\rv^/^ng"l%rallt^'dL^^^^^  and  smallest  dis- 
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The  most  that  would  appear  to  be  justifiably  inferrable  from  these 
eases  is  (1)  that  the  principal  judicial  preoccupation  is  with  extreme 
deviations  rather  than  the  overall  pattern  of  apportionment  within  a 
state,  and  (2)  that  any  apportionment  which  involves  a  1.4  to  1  or 
greater  ratio  between  the  largest  and  smallest  districts  is  probably  con- 
stitutionally suspect.  At  exactl}'  what  point  the  courts  will  elect  to  fix 
the  maximum  permissible  de"vdation  in  individual  cases  remains  conjec- 
tural. What  is  apparent,  however,  is  that  however  and  wherever  the 
line  is  drawn  it  will  be  done  so  arbitrarily. 

As  things  stand  now,  these  arbitrary  determinations  could  be  made 
in  either  of  two  ways.  They  could  be  accomplished  either  on  an  ad  hoc, 
case  hy  case  basis,  which  is  the  method  suggested  by  the  Supreme 
Court  for  the  handling  of  state  legislative  apportionment  controver- 
sies,^^ or  in  terms  of  some  universally  applicable  norm(s)  prescribing 
maximum  permissible  variations.  Either  approach  would  have  its  own 
peculiar  results,  which  we  shall  now  explore. 

If  the  case  by  case  approach  is  adopted — and  it  has  been  so  far — the 
following  consequences  may  be  anticipated: 

(1)  Specific  findings  in  individual  cases  will  not  necessarily  be  bind- 
ing in  subsequent  cases,  but  will  create  certain  rebuttal  presumptions. 
For  example,  the  holding  in  Will'ins  v.  Davis  ^^  that  a  maximum  devia- 
tion ratio  of  1.4  to  1  is  constitutionally  impermissible  would  not  neces- 
sarily mean  that,  say,  the  California  apportionment  ^^  which  contains  a 
2  to  1  ratio  is  analogously  void  on  its  face.  What  it  would  mean,  how- 
ever, is  that  there  would  be  a  presumption  against  the  California 
scheme.  In  other  words,  the  burden  of  proof  would  be  shifted  from  the 
plaintiff,  where  it  would  normally  be  placed,  to  the  state.  To  meet  this 
burden  the  state  would  have  to  be  able  to  distinguish  its  situation  from 
that  in  Virginia.  There  are  any  number  of  ways  in  which  this  might  be 
attempted.  One  would  be  to  demonstrate  that  extreme  variations  in  Cali- 
fornia, which  has  38  districts,  do  not  have  as  bad  an  overall  effect  on  an 
apportionment  plan  as  such  variations  have  in  Virginia,  which  has  16 
seats.  This  might  be  accomplished  by  showing  either  that  in  California 
the  average  deviation  per  district  was  less  or  that  a  higher  percentage 
of  the  total  electorate  was  required  to  elect  a  majority  of  the  repre- 
sentatives. 

(2)  As  implied  above,  there  will  be  a  great  deal  of  uncertainty,  at 
least  temporarily,  as  to  exactly  what  is  permissible.  This  uncertainty 
will  remain  until  some  court  approves  an  apportionment  whose  validity 
is  doubtful.  Until  that  time,  all  that  can  be  assumed  realistically  is 

tricts.  Thus,  even  if  New  Hampshire's  1.2  to  1  ratio  between  its  most  and  least 
populous  districts  is  considered  constitutional,  the  apportionments  of  37  of  the 
remaining  39  states  which  district  (i.e.,  those  states  with  more  than  one  repre- 
sentative that  do  not  conduct  their  elections  at  large)  are  still  in  doubt.  Secondly, 
the  New  Hampshire  Court  predicated  its  finding  on  a  very  questionable  reading 
of  Wesberry.  Not  only  did  it  rely  upon  Justice  Harlan's  dissent,  but  it  appears 
to  have  misread  the  dissent,  at  that.  Justice  Harlan  had  said  that  apportionments 
which  contained  population  differentials  between  districts  of  more  than  100,000 
persons  were  "presumably"  not  as  nearly  equal  "as  is  practicable."  376  U.S.  1, 
21-22  (1964).  The  New  Hampshire  court  then  made  the  very  questionable  in- 
ference that  Justice  Harlan  had  read  the  Wesierry  majority  as  approving  any 
apportionment  having  less  than  a  100,000-person  disparity  between  districts. 
Levitt,  supra  at  480. 

^Reynolds  v.  Sims,  supra  note  1,  at  578. 

1233  LW  2364   (1965). 

^  See  Appendix  A. 
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that  any  plan  which  provides  for  deviations  ^^g^^.^t^^^^^han  those  al- 
ready disapproved  by  some  court  has  a  chance  of  being  upheld. 

(8^  The'^^oint  at  which  apportionment  schemes  are  <^onf r^^^^^^^^^^^. 
presimptioi  of  unconstitutionality  will  be  lowered  ^"^^"^ ^''^^■J^X'hl 
cases  to'^be  litigated  are,  in  general,  the  ^^^^^^^l^lolZa.  However' 
courts  are  not  required  to  establish  very  restrictive  holdings^  However, 

r  the  potential  litigants  in  the  nK)re  --^-^1  ^^^^^d  Xsu£ 
coura-ed  and  take  up  the  cause,  the  courts  will  be  faced  witH  suits 
nvolvlnt  appoitionnSnts  where  deviations,  while  noticeable  and  cor- 
"eltaS'-a^e'iardly  spectacular.  And,  sooner  - /f-^-^^Xcl^ 
strike  down  a  marginal  apportionment  and  ^^^^^^^/^f^^.^^  ."'^^^^^  the 
area  of  presumed  constitutionality.  It  is  not  by  accident  that  tne 
successive  iatios  contained  in  Table  1  display  a  general  ^ownward  trend 

Ths  process  of  the  lowering  of  the  permissible  level  of  deviation  is 
r.nt  1  kelv  to  be  halted  by  any  of  the  appellate  courts,  including  the 
Ci  meVonrt  A    ourt  which^nitially  strikes  down  an  apportionmen 
fsTes'mably  prepared  to  say  that  a  more  ^a-table  a^ppor^^^^^^^^^ 
-practicable."  This  type  of  judgement  ^^/^^^^f  ,*J^^.  ^^^^^^^^ 
versal  by  an  appellate  court  in  such  circumstances  would  be  tantamount 
to  a  verdict  of  no  confidence  in  the  inferior  court,  a  judgment  courts 
f^rp  understandably  and  wisely  reluctant  to  make. 

In  siiZary  th^  overall  result  of  ad  hoc  determinations  will  be  un- 
certain™nd  flexibility  which  over  time  will  give  way  to  greater  cer- 
tdScreasing  rigidity,  and  more  restrictive  interpretations  of  per- 

"tf'f  p"^^  across  the  board,  absolute  standards,  is,  on 

the  o?her  w!  found  attractive  by  the  courts,  the  following  results 
may  be  anticipated : 

(1)   Certainty  will  be  achieved  once  the  standard(s)  is  (are)  estab- 

^'^)f<  The  T3rocess  of  selecting  the  standards  will  be  troublesome  to 
saf  the  W  In  the  firs?  placet  there  is  the  question  of  what  standard 

'adopt    Should  deviations  be  limited  to  15  P^-nt    -  sug^^^^^^^^  ■ 

the  American  Political  Science  Association  m  1951?  Or  would  a  ^U 
nercent  norm  be  better?  To  answer  this  type  of  questton,  the  Supreme 
Krt  wS  would  inevitably  be  the  ultimate  arbiter,  would  be  con- 
fronted wih  precisely  the  task  it  has  so  assiduously  avoided  up  to 
now  naJelv  how  to  set  an  absolute  standard  without  appearing  palpa- 
blTkrbTrary  In  the  second  place,  since  no  single  standard,  unless  ex- 
tLet  rSc  ive,  provides  enough  safeguards  to  guarantee  ttie  meet- 
inrof  constitutional  requirements,  the  courts  would  be  obliged  to 
enunciate  more  than  one  standard  which  would  necessarily  compound 

'^'r^lf 'n  the'courts  elect  to  impose  one  extremely  restrictive  standard, 

state    wtllarg    congressional  delegations  may  find  apportionment  ex- 

remel     difficult.  While  states  with  two  or  three  districts  can  eas  ly 

meS  anv  recmirement,  a  standard  which  requires,  say,  t^at  no  district 

deltTfroTthe  average  by  more  than  '^T^^.^S  lo'of  sVodd 
sons)  would  certainly  cause  a  hardship  for  a  state  with  ZO-  or  du  oaa 

districts. 

iT^^i^Reapportlonment  of  Confess."  45  American  Political  Science  Review  154-155 
(1951). 
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(4)  If,  on  the  other  hand,  the  court  opted  for  the  adoption  of  more 
flexible,  multiple  standards,  the  more  populous  states  would  be  rela- 
tively better  off  than  their  less  populous  sisters.  Assume  for  example, 
that  the  courts  employ  conjointly  the  following  standards:  (a)  no 
district  may  deviate  from  the  norm  by  more  than  15  percent  and  (b)  no 
less  than  45  percent  of  the  population  may  be  able  to  elect  half  of  the 
delegation.  Under  these  rules,  New  Hampshire,  which  has  two  districts, 
could  have  no  district  deviating  by  more  than  5  percent  from  the  norm 
without  violating  condition  (b).  California  with  38  districts,  on  the 
other  hand,  could  have  24  districts  deviating  by  15  percent  (12  by 
-|-157o  and  12  by  —15%)  or  all  38  districts  deviating  by  10  percent 
(19  by  +10%  and  19  by  —10%),  and  still  meet  the  second  stipulation. 

The  foregoing  analysis  is  both  speculative  and  contingent.  It  cer- 
tainly has  raised  more  problems  than  it  has  solved.  And  some  of  these 
problems  may  turn  out  not  to  be  problems  at  all  once  the  situation  be- 
comes clarified,  as  it  inevitably  must.  However,  this  is  the  way  it  must 
be,  for  the  area  of  congressional  apportionment  has  been  at  most  only 
faintly  illuminated  by  the  endeavors  of  the  judiciary  to  date. 

Recent  events  in  Congress  suggests  that  much  of  the  present  uncer- 
tainty may  be  removed  by  legislation.^^  Bills  defining  the  maximum 
permissible  deviation  for  congressional  districts  have  been  introduced 
in  the  House  of  Representatives.  One  bill  provides  for  a  15  percent 
limit;  another  for  a  12^  percent  maximum  disparity.  The  former  pro- 
posal, reflecting  the  American  Political  Science  Association's  1951 
recommendation,  appears  to  have  considerable  backing.  Both  bills  ap- 
pear eminently  reasonable,  and  the  passage  of  either  should  not  create 
any  serious  difficulties  for  those  states  required  to  redistrict.  Quite 
clearly  any  federal  legislation  in  the  area  of  congressional  apportion- 
ment would  be  subject  to  judicial  scrutiny  on  constitutional  grounds. 
Fortunately,  it  appears  extremely  unlikely  that  the  courts  would  be  so 
judicially  immodest  as  to  nullify  a  patently  reasonable  and  helpful 
effort  on  the  part  of  the  political  branches  to  implement  Wesberry  v. 
Sanders.  Congress's  authority  over  federal  elections  is  indisputable  and 
its  endeavors  are  invariably  accorded  appropriate  deference  by  the 
courts. 

If  the  federal  courts  prove  to  be  reluctant  to  overturn  requirements 
established  by  Congress,  it  does  not  necessarily  follow,  however,  that 
any  and  every  congressional  apportionment  which  meets  the  plus  or 
minus  15  per  centum  requirement  would  be  immune  from  judicial  over- 
sight. Take,  for  example,  an  extreme  situation  where  half  of  a  state's 
districts  deviated  by  plus  15  percent  and  half  by  minus  15  percent,  and 
assume  further  that  all  the  former  districts  were  urban  and  all  the 
latter  were  rural.  Despite  the  fact  that  such  an  arrangement  conforms 
to  the  letter  of  the  law,  it  would  appear  that  it  would  not  be  beyond 
constitutional  challenge.  Such  a  situation  could  be  handled  by  the  courts 
in  at  least  two  ways.  The  courts  could  find  that  the  apportionment, 
despite  its  conformance  to  statutory  provisions,  was  so  "invidiously 
discriminatory"  that  it  violated  the  Equal  Protection  Clause.  Or,  they 
could  construe  the  congressional  statute  as  setting  boundaries,  the  ex- 
ceeding of  which  would  be  a  prima  facie  case  of  unconstitutionality, 

^  See  "Congressional  Districts,"  23  Congressional  Quarterly  2S6    (1965)    for  a  sum- 
mary of  ciirrent  happenings  in  Congress. 
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but  Still  requiring  the  apportionment  agency  to  construct  districts  of  as 
nearly  equ^l  populations'' as  is  practicable.''  TMs  part-^^^^^^ 
tion  'vould  seem  not  unreasonable  m  light  of  the  fact  that  HR  5505, 
whkh  was  recently  favorably  reported  by  the  House  J^^^^^^^^^  Com- 
mittee, provides  simply  that  no  district  deviate  f^Z^l'afllTi}!!. 
more  than  15  percent.  It  does  not  say  that  any  deviation  of  less  than 
15  percent  is  constitutionally  permissible.  Thus,  the  way  ^^  ^P^^^.^^^  ^^^ 
courts  to  strike  down  a  given  apportionment  without  voiding  the  gov- 
erning  congressional  enactment. 

B.  Siate  Legislafive  Districts 

(1)  The  Basic  Norm.  In  Reynolds  v.  Sims  the  court  held  that, 
-as  a  basic  constitutional  standard,  the  Equal  Protection  Clause  re- 
auTres  thTthe  seats  in  both  houses  of  a  bicameral  legislature  must  be 
^"portbned  on  a  population  basis."  ^  The  court  refined  this  require- 
ment  with  the  following  observations : 

fa)  "  the  Equal  Protection  Clause  requires  that  a  state  make  an 
honest  and  good  faith  ejfort  to  construct  districts  ...  ot  ...  as 
nearly  of  equal  population  as  is  practicable 

(b)  -Mathematical  exactness  or  precision  is  hardly  a  workable  con- 
stitutional requirement. "  ^  , 

(c)  Both  houses  must  be  apportioned  ''substantially  on  a  popula- 
tion basis."*  .     ^  ,  .  1   4.-   „  n  5 

(d)  Bi&iriats  Bhouldhe'' substantially  equal  mpovnl&tion 

(e)  In  evaluating  a  legislative  apportionment  the  courts  should     con- 
^^   sM  r  the  challenged  scheme  as  a  whole"  because  "disparities 

from    population-based   representation,    tough   minor,    may   be 
cumulative  instead  of  offsetting  where  the  same  areas  are  dis- 
advantaged in  both  houses  .  .  ."^ 
Althou-h  the  court  eschewed  advancing  any  mathematical  standards 
for    Senting  the  constitutional  norm  on  the  ,ff --^^,  ^^^al" te 
standards  were  "neither  practicable  nor  desirable  ^  it  ^^^  el^^^^^^^ 
-a  few  rather  general  considerations  which  appear  .  .  .  relevant. 
The      considerations  consisted  of  a  lengthy  exegesis  of  eonsiderations 
which  would  not  justify  departures  from  the  population  standard  and 
Tnotsriengthly  enumeration  of  factors  which  would  justify  some  de- 
viations  JuSice  Harlan  enumerated  those  factors  which  may  ^.j  be 
iSred  as  a  justification  for  deviations  from  the  population  standard 
as  follows :  ^ 

10  See  Appendix  D.    ^^„,. 

1377  U.S    533,  568  (1964). 

2  7rt.   at  577.  (Emphasis  addea.) 

VSas  V.  Colorado  General  AssemMy,  377  U.S.  713,  734  (19G4).  (Emphasis  added.) 

e/d.  at  735  n.  27.  (Emphasis  added.) 

^Rotan  V.  SincocK  377  U.S    695    710  (1964). 

K'?atte"hXrin"he  mFdTAT»:mo'»t  cSlms  that  deviations  from  popula- 
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(1)  History; 

(2 )  "  Economic  or  other  sorts  of  group  interests ; ' ' 

(3)  Area; 

(4)  Geographical  considerations; 

(5)  A  desire  "to  insure  effective  representation  for  sparsely  settled 
areas ; ' ' 

(6)  "The  availability  of  access  of  citizens  to  their  representatives;" 

(7)  Theories  of  bicameralism  (except  those  approved  by  the  court)  ; 

(8)  Occupation; 

(9)  "An  attempt  to  balance  urban  and  rural  power," 

(10)  "The  preference  of  a  majority  of  the  voters." 

It  should  be  acknowledged  that  Justice  Harlan  may  have  unduly 
exaggerated  the  court's  holdings  to  the  extent  that  he  overlooked  the 
fact  that  factors  (1),  (3),  and  (4)  were  qualified  by  the  word 
"alone."  ^"  If  one  chooses  to  stress  this  qualification,  it  is  possible  to 
interpret  the  court's  opinion  as  meaning  that  these  factors  were  not 
excluded  as  justifications  per  se  but  were  rather  excluded  as  justifying 
departures  in  and  of  themselves.  Conceivably,  what  is  meant  by  the 
court  is  that  these  factors,  unpersuasive  when  standing  alone,  can 
under  certain  circumstances  be  combined  to  form  an  acceptable  ration- 
ale for  deviation.  A  certain  credence  is  lent  to  this  view  by  the  Chief 
Justice's  somewhat  ambiguous  statement  which  immediately  precedes 
his  analysis  of  factors  (1),  (3),  and  (4)  :  ^^ 

So  long  as  the  divergences  from  a  strict  population  standard  are 
based  on  legitimate  considerations  incident  to  the  effectuation  of 

tion-based  representation  can  validly  be  based  solely  on  geographical  considera- 
tions. Arguments  for  allowing  such  deviations  in  order  to  insure  effective  repre- 
sentation for  sparsely  settled  areas  to  prevent  legislative  districts  from  becoming 
so  large  that  the  availability  of  access  of  citizens  to  their  representatives  is  im- 
paired are  today,  for  the  most  part,  unconvincing,  (Reynolds  v.  Sims,  377  U.S. 
53?!,  579-80  [1964]). 

(7)  [W]e  necessarily  hold  that  the  Equal  Protection  Clause  requires  both 
houses  of  a  state  legislature  to  be  apportioned  on  a  population  basis.  The  right 
of  a  citizen  to  equal  representation  and  to  have  his  vote  weighted  equally  with 
those  of  all  other  citizens  in  the  election  of  members  of  one  house  of  a  bicameral 
state  legislature  would  amoimt  to  little  if  States  could  effectively  submerge  the 
equal-population  principle  in  the  apportionment  of  seats  in  the  other  house  .  .  . 
We  do  not  believe  that  the  concept  of  bicameralism  is  rendered  anachronistic 
and  meaningless  when  the  predominant  basis  of  representation  is  required  to  be 
the  same — population  .  .  .  Simply  because  the  controlling  criterion  for  apportion- 
ing representation  is  required  to  be  the  same  in  both  houses  does  not  mean  that 
there  will  be  no  differences  in  the  composition  and  complexion  of  the  two  bodies. 
Different  constituencies  can  be  represented  in  the  two  houses  .  .  .  the  length  of 
terms  of  the  legislators  in  the  separate  bodies  could  differ  .  .  .  [Etc.]  (Id.  at 
576-577.) 

(8)  We  reject  appellants'  argument  that  the  underrepresentation  of  [certain 
named  areas]  ...  is  constitutionally  justifiable  since  it  allegedly  resulted  in  part 
from  the  fact  that  those  areas  contain  large  numbers  of  military  and  military- 
related  personnel.  Discrimination  against  a  class  of  individuals  merely  because 
of  the  nature  of  their  employment,  without  more  being  shown,  is  constitutionally 
impermissible.  (Davis  v.  Mann,  377  U.S.  678,  691.  [1964].) 

(9)  We  also  reject  appellants  claiin  that  the  .  .  .  apportionment  is  sustainable 
as  involving  an  attempt  to  balance  urban  and  rin-al  power  in  the  legisature  .  .  . 
this  explanation  lack[s]    legal  merit  .   .  .    (Id.  at  692.) 

(10)  Except  as  an  interim  remedial  procedure,  justifying  a  court  in  staying 
its  hand  temporarily,  we  find  no  significance  in  the  fact  that  a  nonjudicial,  polit- 
ical remedy  may  be  available  for  the  effectuation  of  asserted  rights  to  equal 
representation  in  a  state  legislature  .  .  .  We  hold  that  the  fact  that  a  challenged 
legislative  apportionment  plan  was  approved  by  the  electorate  is  without  federal 
constitutional  significance,  if  the  scheme  adopted  fails  to  satisfy  the  basic  re- 
quirement of  the  Equal  Protection  Clause  .  .  .  (Lucas  v.  Forty-Fourth  General 
Assembly,  377  U.S.  713,  736  [1964].) 

10  See  note  9  supra. 

^^  Hey n olds  v.  Sims,  supra  note  1,  at  579, 
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a  rational  state  policy,  some  deviations  from  the  equal-population 
principle  are  permissible  .  .  . 

In  the  last  analysis,  however,  the  manner  in  which  one  chooses  to  inter- 
pret the  Chief  Justice  in  this  regard  is  of  no  great  consequence.  In 
practical  terms,  the  acceptable  jusifications  discussed  below  are  ade- 
quate to  justify  just  about  any  departure  which  history,  area,  or  geo- 
graphical considerations  could  rationalize  if  employed  m  combination. 
The  critical  point,  to  anticipate,  is  that  deviations,  however  justified, 
must  be  insubstantial  under  any  circumstances. 

The  expressly  acceptable  justifications  for  advertent  deviation  are 
limited  to : 

(1)  the  employment  of  political  or  natural  or  historical  boundary 
lines  "so  long  as  the  resulting  apportionment  .  .  .  [is]  one 
based  sulsianiially  on  population  .  .  ."  ^^  [This,  however,  "does 
not  mean  that  each  local  governmental  unit  or  political  subdivi- 
sion can  be  given  separate  representation,  regardless  of  popula- 
tion."] 13 

(2)  the  balancing  of  ''s.  slight  overrepresentation  of  a  particular  area 
in  one  house  with  a  minor  underrepresentation  of  that  area  in 
the  other."  1* 

Adherence  to  political  subdivisions  is  apparently  "a  legitimate  con- 
sideration incident  to  the  effectuation  of  a  rational  state  policy'  when- 
ever (a)  it  deters  "partisan  gerrymandering ;"  ^^  (b)  [l]ocal  govern- 
mental entities  are  .  .  .  charged  with  various  responsibilities  incident  to 
the  operation  of  state  government;"  ^^  or  (c)  "much  of  the  state  legis- 
lature's activity  involves  the  enactment  of  so-called  local  legislation.  _ 
The  employment  of  natural  and  historical  boundaries  can  justify  devia- 
tions where  such  use  hinders  gerrymandering.  In  light  of  the  court  s 
warning  against  "cumulative"  inequities/^  number  (2)  may  perhaps 
best  be  considered  directive  rather  than  permissive. 

About  all  that  the  court  has  made  unmistakably  clear  is  that  for  a 
deviation  to  be  permissible,  it  must  be  "slight"  or  at  least  not^^  sub- 
stantial "  It  has,  of  course,  been  unwilling  to  put  forth  any  rigid 
mathematical  standards"  which  distinguish  the  permissible  from  the 
impermissible.19  However,  its  case-by-case  handling  of  the  apportion- 
ment problem  has  (1)  suggested  what  type  of  measures  of  representa- 
tiveness it  will  employ  and  (2)  provided  a  basis  for  the  drawing  of 
certain  inferences  as  to  both  what  is  permissible  and  what  is  imper- 

missible.  • 

(2)  Indices  of  Representativeness.  The  Supreme  Court  has  uti- 
lized three  yardsticks  of  representativeness:  (1)  the  Dauer-Kelsay  In- 
dex, i.e.,  minimum  percentage  of  the  population  capable  of  electing  a 

12  Jd.  at  578. 

V^ucas^v\orty-Fourth  General  Assembly,  377  U.S.  713,  735  n.  27   (1964)  ;  Reynolds 

V.  Sims,  note  1  supra,  at  577.  (Emphasis  added.) 
v>  Reynolds  v.  Sims,  supra  note  1,  at  579. 
i»Id.  at  578,  580. 

"/d.  at  580,  581.  ,,  *     i  ^    „*  7qc  „    97 

!<> Lucas  V.  Forty-Fourth  General  Assembly,  supra  note  14,  at  lib  n.  ^i. 
^  Roman  v.  Sincock,  stopra,  note  7,  at  710. 
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simple  majority  of  the  legislative  body;  (2)  the  ratio  of  the  largest  to 
the  smallest  district,  the  so-called  population-variance  ratio;  and  (3) 
the  relative  value  of  the  vote.  In  general,  the  court  has  relied  upon  more 
than  one  measure,  an  especially  prudent  practice  since  each  measure 
possesses  its  own  peculiar  disadvantages.  Although  statistically  more 
sophisticated  indices  are  available,^^  these  three  appear  to  be  adequate 
for  purposes  of  measuring  electoral  inequalities.^^ 

The  Dauer-Kelsay  Index  is  arrived  at  by  arranging  the  districts  in 
ascending  order  of  population,  counting  down  the  list  from  the  low 
population  end  until  a  majority  of  legislative  seats  has  been  accumu- 
lated, and  tlien  computing  exactly  what  percentage  of  the  electorate  is 
represented  by  the  seats  so  accumulated.^^  The  index  provides  the  best 
overall  view  of  the  pattern  of  apportionment.  Its  weaknesses  are  that 
it  may,  especially  in  the  case  of  large  legislatures,  obscure  some  rather 
dramatic  disparities  between  districts  and  that  it  offers  no  way  of 
evaluating  representation  accorded  various  geographic  areas  or  identifi- 
able groups.  The  scale  can,  for  example,  hide  the  facts  that  there  are 
significant  disparities  amongst  a  few  districts  and  that  there  is  a  re- 
sulting inequality  between,  say,  rural  and  urban  representation.^^ 

The  population-variance  ratio,  computed  by  simply  dividing  the  pop- 
ulation of  the  largest  district  by  the  population  of  the  smallest  provides 
a  clear  picture  of  the  worst  of  the  inequities.  It  is  an  appropriate 
supplement  to  the  Dauer-Kelsay  Index  in  that  it  focuses  upon  the 
dramatic  deviations.  It  indicates  nothing,  however,  about  the  overall 
pattern  of  representation.^^ 

Although  the  court  has  generally  been  content  to  rely  upon  the 
tandem  use  of  the  Dauer-Kelsay  Index  and  the  population-variance 
ratio,  it  entertained  evidence  adduced  from  the  employment  of  the 
relative  value  of  the  vote.  The  relative  value  of  the  vote  is  calculated 
by  dividing  the  average  district  (the  total  population  of  the  state  di- 
vided by  the  number  of  districts)  by  the  population  of  individual  dis- 
tricts. Districts  of  less  than  average  size  will  thus  have  an  index  of 
more  than  one,  while  districts  of  more  than  average  size  will  have  an 
index  of  less  than  one.  The  advantage  of  this  technique  is  that  it  allows 
the  observer  to  group  districts,  in  terms  of  their  characteristics,  e.g., 
urban  or  rural  upstate  or  downstate,  and  thus  facilitates  comparison.^^ 

(3)  Impermissible  Deviations.  Generally  relying  upon  the  above 
measures  of  inequality,  apportionments  in  some  sixteen  states  have  been 
established  as  unconstitutional  by  the  Supreme  Court  through  January 
15th,  1965.  These  apportionments  are  summarized  in  Table  2.  Italicized 
figures  are  those  actually  considered  by  the  court  itself  or  the  court 
below. 


20  See,  e.g.,  Schubert  and  Press,  "Measuring  Malapportionment,"  LVIII  American  Polit- 
ical Science  Review  302,   (1964). 

2iAllter  and  Russett  conclude  that  minimum  majority  is  highly  correlated  with  the 
more  statistically  sophisticated  measures  and  that  it  makes  very  "little  differ- 
ence" which  measure  of  overall  ineouality  is  employed.  "On  Measuring  Inequal- 
ity," 9  Behavioral  Science  207,  215   (1964). 

^  See  Dauer  and  Kelsay,  "Unrepresentative  States,"  44  National  Mxmicipal  Revieto 
571  (1955). 

^  See,  I  David  and  Eisenberg,  Devaluation  of  the  Urban  and  Suburban  Vote  7 
(1961).  See  also  Appendix  A. 

"  See  id.  at  3. 

«  See  id.  at  7. 
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TABLE  2 

Apportionment  Plans  Which  Have  Been  Treated  as  Unconstitutional 

by  the  United  States  Supreme  Court 


State 


Alabama* 
Existing  Plan. 
Amendment.. 
Act 


Maximum  Population 
Variance  Ratio 


Upper 
House 


New  York'' 

Existing  Plan  (1950  Census). 
Existing  Plan  (I960  Census). 
Under  Cons.  (1960  Census).. 

Marj'land* 

Existing  Plan.. 

Temporary  Leg. 


Virginia  <J. 


Delaware  ® 
Existing  Plan. 
1963  Amdt..., 


Colorado ' 
1953  Plan  (1960  Census). 
Amdt.  7 


Michigan* 
Old  Cons... 
1963  Cons- 
Washington''. 
Oklahoma'.. - 
Connecticut^ 

Ohiok 

Iowa' 

Florida™ 

Idaho" 

niinoia" 


59:1 
20:1 


2. 4-1 
3.9:1 
2.6:1 


2.7:1 


16:1 
15:1 


8:1 
3.6:1 


12:1 
i:l 

7.2:1 

26.4:ly 

8:ly 

1.9:1 

36:1 

26.4:ly 

102:ly 

10.5:ly 


Lower 
House 


16:1 

i.7:l 

5:1 


11.9:1 
21.1:1 
12.7:1 


6:1 

44:1 


35:1 
12:1 


S:l 
1.7:1 


2:1 

4.7:1 

5.4:1 

424:ly 

16:1 

16.6:ly 

23:1  y 

ll:ly 

4.6:ly 


Minimum  Percentage 

of  Population 

Capable  of  Electing 

a  Majority 


Upper 
House 


26.1 
19.4 
27.6 


40.9 
48.8 
38.1 

14.1 

41.1 


22.0 
21.0 


33.2 

44.6^ 
35.6 
24. 5y 
32. Oy 
46. Oy 
35. 2y 
15. 2y 
16. 6y 
28. 7y 


Lower 
House 


25.7 
J^.O 
37.0 


37.1 
34.7 
37.5 


24.7 
So. 6 

40.5 


18.5 
28.0 


32.1 
45.1 


45.4^ 
38.0 
2S.ly 
12. Oy 
28.4^ 
26. 9y 
26. 9y 
44.0y 
39.9 


Relative  Value 
of  the  Vote 


Upper 
House 


.61,  .65, 
.70 


Lower 
House 


.75,  .78, 


»  Reynolds  ».  Sims,  377  U.S.  533  (1964).  The  court  Invalidated  the  existing  apportionment  and  two  alterna- 
tive plans,  one  embodied  in  an  amendment  and  the  other  in  a  statute         _  „„„„rti„nn,ont  <:t.atiitp  In 

"WMCA  Inc  T  Lomenzo  377  US.  633  (1964).  Tlie  court  examined  the  existing  apport wnment  statute  in 
terns  0  'bo'th  the  1950  and'^igeo  cenLs  and  the  state  constitutional  provisions  regarding  apport—^ 
in  terms  of  the  1960  figures  ar,d  found  on  the  merits  tliat  both  statutory  and  constitutional  provisions 

state  constitutional  provisions  pertaining  to  apportionment  and  a  temporary  enactment  reapportioning  me 

oDaJifv'  Mann,  377  U.S.  678  (1964).  The  figures  under  the  relative  value  of  the  vote  column  refer  to 
Arlinetnn  County    the  City  of  Norfolk,  and  Fairfax  County,  respectively.   Id.  at  dS(-»s.  ..unnoH 

e  Roman  v'sincock  377  U.S  695  (1964).  The  court  held  that  Delaware  was  not  constitutionaUy  apportioned 
"either  before  or  after  the  1963  constitutional  amendment  ...      Id.  at  7Uf>. 

f  Lucas  vFortv-fourth  General  Assembly  of  Colorado,  377  U.S.  713  (1964).  The  court  affirmed  a  lower  court 
'""dIng'thaVtheeSg  apportionment  was  unconstitutional  and  further  held  that  an  appor  lonmen^ 
amendment  adopted  by  referendum  did  not  meet  constitutional  requirements.  It  is  i^otevjorthy  tbat  t  e 
Referendum  apportionment  of  the  lower  house  was  not  declared  unconstitutional  on  its  face.  T  e  couit 
Conceded  that' U  was  -'arguably  constitutional  (id  at  730),  but  refused  to  le  it  stand  because  tl^^r 
waq  "no  inrlication"  that  lower  house  apportionment  was  "severable"  from  the  ie»t  ot  tne  apporuonmeui 
which  was  cSyunconstirutional  (id.  at  735).  This  is  the  closest  the  Supreme  Court  has  come  to  sus- 

«  In  Sctlll  v"  HTe°1orMich  176  (1962),  the  Michigan  Supreme  Court  upset  the  upper  house  apportionment 
provisions  of  the  state  constitution.  The  Supreme  Court  denied  certiorari,  beadle  v    Schole    377  U.S.  990 
(1964),   apparently   on  the  grounds  that  the  provLsions   at   issue   were  no   1"^^   ^.^^^tive  sm«  ^^ 
coMtitution  had  been  approved  in   1963.   The  apportionment  provisions  of  the   1963   Cx)nstitution  were 
werthrov^  In  Marshall  v    Hare.  378  U.S.  561  (1964),  reversing  227  F.  Supp.  989   (1964). 
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The  cases  summarized  above  provide  a  fairly  clear  picture  of  what  ap- 
portionments will  7iot  pass  judicial  muster.  The  closest  the  Supreme 
Court  came  to  approving  an  apportionment  was  in  Lucas  when  it  noted 
that  the  apportionment  of  Colorado's  lower  house  was  ''at  least  argu- 
ably apportioned  substantially  on  a  population  basis.  .  .  ."^c  Since 
this  apportionment  contained  a  maximum  variation  ratio  of  1.7  to  1 
and  minimum  percentage  to  elect  a  majority  of  45.1,2"^  it  maij  he  safe 
to  infer  that  any  arrangement  which  falls  on  the  permissible  side  of 
these  limits — i.e.,  1.7  or  less  and  45.1  percent  or  more — would  have  a 
good  chance  of  being  sustained,  provided,  of  course,  (1)  that  inequities 
did  not  prove  to  be  cumulative  when  the  other  house  was  taken  into 
consideration  and  (2)  that  the  inequities  could  be  justified  in  terms  of 
adherence  to  the  boundaries  of  political  subdivisions.  Yet,  even  this 
estimate  may  be  subject  to  some  uncertainty  in  light  of  the  court's 
emphatic  reluctance  to  sustain  an  attempt  by  a  federal  district  court 
to  impose  a  maximum  population  variance  ratio  of  1.5  rl.^^  From  the 
court 's  opinion  it  appears,  however,  that  this  disavowal  was  based  upon 
an  unwillingness  to  accept  "rigid  mathematical  standards"  rather  than 
any  belief  that  such  a  ratio  was  perhaps  too  permissive.  ^9 

One  point  which  does  appear  clear  is  that  temporary  or  "stop-gap" 
apportionihents  designed  to  elect  a  legislature  which  will  accomplish  a 
permanent  reapportionment  may  permissibly  contain  de^dations  which 
would  be  unconstitutional  in  a  permanent  plan.  In  Hill  v.  Davis  the 
Supreme  Court  affirmed  a  district  court  finding  that  both  houses  of  the 
Iowa  Legislature  were  unconstitutionally  apportioned.  However,  the 
court  declined  to  pass  on  the  "temporary  plan"  which  the  lower  court 
approved  for  use  in  the  1964  elections.^"  Since  the  plan  had  maximum 
population  variance  ratios  of  2.23  to  1  and  3.20  to  1  and  minimum  per- 
centages required  to  elect  a  majority  of  48.3  and  38.9  in  the  House  and 
Senate  respective!}^,  it  appears  that  temporary  apportionments  will  be 
accorded  the  benefit  of  the  judicial  doubt. 

IV.  TYPES  OF  DISTRICTS 

Another  problem  which  has  been  left  largely  unanswered  in  the  ap- 
portionment litigation  is  the  type  of  districts  which  are  permissible. 
In  Reynolds  v.  Sims  the  Supreme  Court  suggested  that  along  with  the 
normal  single  member  districts  states  might  permissibly  choose  to  em- 

"  Meyers  v.  Thigpen,  378  U.S.  554   (1964). 

'  Williams  v.  Moss,  378  U.S.  558  (1964). 

J  Pinney  v.  Butteworth,  378  U.S.  564   (1964). 

k  Nolan  V.   Rhodes,  378  U.S.  556   (1964). 

'  Hill  V.   Davis,  378  U.S.   565    (1964). 

"»  Swann  v.  Adams,  378  U.S.  553   (1964). 

n  Hearne  v.  Smylie,  378  U.S.  563   (1964). 

"Germano  v.  Kerner,  378  U.S.  560  (1964).  The  relative  value  of  the  vote  figures  refer  to  Chicago  and  Cook 
County  (less  Chicago).  The  Cook  County  (less  Chicago)  figure  reflects  the  extreme  underrepresentation  of 
the  Cook  County  suburbs,  which  supports  the  generally  accepted  view  that  suburbs  have  been  more  under- 
represented  than  central  cities. 

» Figures  based  on  Table  10,  \^'hite,  "An  Analysis  of  the  Michigan  Plan  of  Legislative  Apportionment " 
Apportionment  and  Representative  Institutions  281    (1963). 

y  Figure  based  on  data  contained  in  22  Congressional  Quarterly  Weekly  Report  1217   (1964). 

^  Lucas  V.  Fo7-ty-Fourth  General  Assemhly.  supra  note  14,  at  730.   (Emphasis  added.) 

^  Id.  at  727.  ' 

"^  Roman  v.  Sincock,  supra  note  7,  at  710. 

^IMd. 

30  378  U.S.  565  (1964).  It  .should  be  noted  that  the  temporary  plan  was  enacted  after 
a  federal  district  court  had  found  the  existing-  apportionment  unconstitutional 
and  had  directed  the  legislature  to  adopt  a  temporary  apportionment  for  use 
pending  the  approval  of  a  constitutional  amendment.  See  Davis  v.  Svnhorst.  225 
F.  Supp.  689   (1964). 
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ploy  either  multimember  or  floterial  districts.^  Despite  this  apparent 
approval,  ^ost-Beijnolds  events  have  suggested  that  the  choice  of  such 
districts  may  well  have  constitutional  significance.  The  attempt  by 
certain  states  to  comply  with  the  court's  population  requirement 
through  the  use  of  single  member  districts  in  conjunction  with  either 
weighted  or  fractional  voting  has  suggested  further  questions.  We  will 
examine  the  possible  constitutional  questions  presented  by  the  utiliza- 
tion of  each  type  of  district. 

A.  Single  Member  Districts 

Single  member  districts  have  been  the  general  rule  in  America  ^  and 
their  legitimacy  was  taken  for  granted  by  the  Supreme  Court  m  the  ap- 
portionment cases.  Nevertheless,  under  certain  circumstances  the  em- 
ployment of  such  districts  can  raise  some  potentially  critical  qiiestions 
under  the  Equal  Protection  Clause.  For  example,  as  Justice  Stewart 
pointed  out,  even  "with  legislative  districts  of  exactly  equal  voter 
population,  26  percent  of  the  electorate,  (a  bare  majority  of  the  voters 
in  a  bare  majority  of  districts)  can,  as  a  matter  of  a  kind  of  theoretical 
mathematics  embraced  by  the  court,  elect  a  majority  of  the  legislature 
under  our  simple  majority  electoral  system."  ^  Or,  at  the  other  ex- 
treme, it  could  be  noted  that  with  the  right  population  distribution  a 
bare  51  percent  of  the  electorate  could  elect  the  entire  legislature.  To 
the  extent  that  either  possibility  is  statistically  unlikely,  the  court  may 
not  be  required  to  confront  these  questions.  However,  as  we  shall  sug- 
gest below,  if  the  court  attempts  to  confront  the  problems  raised  by 
multimember  districts  or  weighted  or  fractional  voting  by  establishing 
permissible  ratios  between  votes  cast  and  representatives  elected,  single- 
member  districts  may  ultimately  not  be  immune  to  constitutional  chal- 
lenge. At  present,  this  would  seem  to  be  highly  unlikely,  but  not  in- 
conceivable, 

B.  Multimember  Districts 

Althou^^h  multimember  districts  were  approved  in  principle  m 
Reijnolds}  the  effects  of  such  districts  have  already  proved  troublesome 
for  federal  district  courts.  In  Dorseij  v.  Fortson  a  district  court,  adopt- 
ing a  highly  restrictive  and  literal  interpretation  of  the  Equal  Protec- 
tion Clause,  struck  down  a  provision  in  the  Georgia  apportionment  stat- 
ute for  multimember  districts  on  the  grounds  that :  "The  statute  causes 
a  clear  difference  in  the  treatment  accorded  voters  in  each  of  the  two 
classes  of  senatorial  districts.  It  is  the  same  law  applied  differently  to 
different  persons.  The  voters  select  their  oa\ti  senator  in  one  class  of  dis- 
tricts. In  the  other  they  do  not.  They  must  join  with  others  in  selecting 
a  group  of  senators  and  their  own  choice  of  a  senator  may  be  nullified 
by  what  voters  in  other  districts  of  the  group  desire."  ^  A  district  court 
similarly  outlawed  a  similar  provision  in  a  recently  adopted  Pennsyl- 

1  077  TT  s  533  579  (1962)  :  "Single  member  districts  may  be  the  rule  in  one  state, 
^^  whhe  Another  state  might  disire  to  achieve  some  Aexibimy  by  creating  multi- 
member or  floterial  districts."  (Footnotes  omitted.)  Cf.  id.  at  577 .  One  body 
S.uTd  be  composed  of  single-member  districts  while  the  other  could  have  at  least 
some  multimember  districts.    (Emphasis  added.)         ,    .  ^    „    -o^^^^r,*    <>nri    Tf^nn 

2Klain  "A  New  Look  at  the  Constituencies:  The  Need  for  a  Recount  and  Reap- 
nraisal  "  XLIX  American  Political  Science  Review  1109    (1955). 

'LuFatv  Fortv-fcmrth  General  Assembly,  377  U.S.  713.  750  n.  12  (1964).  (Dissenting 
opinion.) 

*  See  note  1  supra. 

"228  F.  Supp.  259,  263  (1964). 
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vania  apportionment.^  Again  the  grounds  were  the  possible  submerging 
of  a  minority  in  multimember  districts.  In  both  cases,  the  courts  were 
concerned  that  the  '"winner  take  all"  aspect  of  multimember  elections 
could  deprive  a  minority  party  or  group  of  any  representation  at  all, 
and  presumably  believed  such  privation  would  be  at  least  less  likely 
in  smaller  single-member  districts. 

The  action  in  the  Pennsylvania  case  was  stayed  pending  the  outcome 
of  the  1964  elections,  which  were  to  be  held  under  the  previous  stat- 
ute.'^ In  the  Georgia  case,  however,  the  Supreme  Court,  citing  its  dictum 
in  Reynolds  as  to  the  allowability  of  multimember  districts,  over-ruled 
the  lower  court. ^  Justice  Brennan,  writing  for  an  eight-man  majority, 
based  his  opinion  on  the  facts  that  there  was  ' '  clearly  no  mathematical 
disparity,"  i.e.,  all  districts  met  the  population  standard,  and  that  the 
claim  of  the  nullification  of  minority  voting  strength  was  "highly  hypo- 
thetical."'^ Further,  "  [i]f  the  weight  of  the  vote  of  any  voter  in  a 
Fulton  County  district,  when  he  votes  for  seven  senators  to  represent 
him  in  the  Georgia  Senate,  is  not  the  exact  equivalent  of  that  of  a 
resident  of  a  single  member  constituency,  we  cannot  say  that  his  vote  is 
not  'approximately  equal  in  weight  to  that  of  any  other  citizen  of  the 
State'."  ^"  He  went  on,  however,  to  qualify  the  court's  approval  of  the 
Georgia    arrangement  with  the  following : 

It  might  weU  be  that,  designedly  or  otherwise,  a  multimember 
constituency  apportionment  scheme,  under  the  circumstances  of  a 
particular  ease,  would  operate  to  minimize  or  cancel  out  the  voting 
strength  of  racial  or  political  elements  of  the  voting  population. 
When  this  is  demonstrated  it  will  be  time  enough  to  consider 
whether  the  system  still  passes  constitutional  muster. ^^ 

Only  Justice  Douglas  was  of  the  opinion  that  multimember  districts 
were  impermissible  per  se}-  His  position  is  surprising  in  the  light  of 
his  apparently  unreserved  acquiescence  in  Reynolds. 

The  Supreme  Court's  recent  decision  in  the  Colorado  case  will  have 
the  effect  of  implementing  multimember  districting.  At  issue  in  that 
case  was  a  provision  of  the  Colorado  Constitution  providing  that  no 
county  be  divided  into  districts  for  the  election  of  state  legislators. 
The  Legislature  had  ignored  this  provision  in  reapportioning  the  state 
in  compliance  with  a  court  order  to  apportion  the  Legislature  on  the 
basis  of  population.  A  federal  district  court  upheld  for  temporary  use 
the  apportionment  which  subdistricted  the  more  populous  counties 
entitled  to  more  than  one  representative.^^  But  in  a  separate  suit  the 
State  Supreme  Court  ruled  in  favor  of  a  plaintiff  who  alleged  that  since 
subdistricting  violated  the  State  Constitution,  and  was  not  necessary 
for  compliance  with  the  Federal  Constitution,  an  at-large  election  of 
representatives  from  multimember  counties  was  required.^^  On  appeal 
the  United  States  Supreme  Court  remanded  to  the  district  court  for 

'Drew  V.  Scranton,  229  F.  Supp.  308  (1964). 

■'See,  Scranton  v.  Drew,  85  S.  Ct.  207  (1964).  (Per  curiain.) 

^Fortson  V.  Dorsey,  85  S.  Ct.  498  (1965). 

»7d.  at  500. 

10  7d.  at  501. 

^Il)id. 

^Id.  at  502-503. 

^ Lucas  V.  Forty-fourth  General  Assembly,  232  F.  Supp.  797  (1964), 

^  White  V.  Anderson,  394  P.  2d  333  (1964). 
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reconsideration  in  light  of  the  state  court's  interpretation  of  state  law.^^ 
Since  state  courts  are  regarded  as  having  the  final  word  m  interpreting 
state  law,  it  appears  certain  that  upon  reconsideration  the  state  court  s 
view  will  prevail,  i.e.,  multimembered  districts  will  be  required. 

The  major  test  of  multimember  districts  will  not  occur  until  a  given 
arrano-ement  is  challenged  on  the  ground  that  it  in  fact  deprives  an 
identifiable  racial  or  political  minority  of  the  representation  to  which 
its  numerical  strength  would  appear  to  entitle  it.  When  this  occasion 
arises  the  court,  as  alwavs,  will  have  a  number  of  alternatives  before  it 
However,  these  alternatives  would  appear  to  be  sharply  circumscribed 
by  several  factors.  On  the  one  hand,  the  court  could  not  very  well 
realistically  adopt  a  position  of  "hands  off."  The  adoption  of  such  an 
attitude  would  be  an  open  invitation  to  various  groups  now  m  power  to 
submerge  completely  significant  minorities  by  placing  them  m  multi- 
member districts  where  they  would  be  victimized  by  the  wmner-take-aii 
stipulation  which   almost   invariably   accompanies   such   districting. 
It  is  not  difficult  to  predict  the  result  (if  not  the  reasoning)  of  a  case 
in  which  Neo-ro  plaintiffs  in  a  southern  county  allege  that  despite  the 
fact  that  they  constitute  45  percent  of  the  population  they  were  pre- 
cluded by  multimember  districting  from  capturing  any  of  the  county  s 
10  seats   On  the  other  hand,  the  court  cannot  very  well  say  that  any 
and  every  nullification  of  a  group's  voting  strength  is  unconstitutional 
per  se  Such  a  ruling  would  for  all  intents  and  purposes  render  its  pre- 
vious approval  (indeed  encouragement)  of  multimember  districts  virtu- 
aUy  meaningless  since,  as  a  matter  of  fact,  multimember  districts  cus- 
tomarily involve  winner-take-all  elections  whose  effect  is  invariably  at 
least  some   submerging   of  minority   representation.i«-   To   effectively 
preclude  the  employment  of  multimember  districts  at  this  date  would 
seem  to  place  the  court  in  the  rather  awkward  position  of  at  least  im- 
plicitly   conceding    that    its    earlier    dicta    were    misleading    and/or 
thoughtlessly  devised. 

If  as  we  have  suggested,  the  Supreme  Court  is  in  a  position  neither 
to  approve  nor  reject  minority-submerging  multimember  district  out 
of  hand  neither  can  it,  without  opening  a  veritable  Pandora  s  Box, 
contrive' on  an  ad  hoc  basis  a  set  of  constitutionally  allowable  relation- 
ships between  a  group's  electoral  strength  and  its  legislative  representa- 
tion Once  such  relationships  were  accorded  constitutional  status  it 
would  appear  that  the  court  would  be  logically  compelled  to  espouse 
some  form  of  proportional  representation  as  a  constitutional  principle ; 
that  is  the  court  would  have  to  say  in  essence  that  an  identifiable  group 
with  "X"  votes  has  a  constitutional  right  to  "Y"  representatives. 
Although  "one  person,  one  vote"  may  be,  as  Justice  Stewart  argues, 

^  Forty- fourth  General  Assembly  v.  Lucas,  85  S  Ct  715  (1965)  (Per  curiam.) 
MPnuir  cifafp  Constitutions:  Reapportionment  2  (1960).  According  to  isaKcr,  oniy 
Baker  State  ooHsnro^^^^^  cumulative  voting  which  allows  the  voter  to  distr  bute 
h\rvotes— he  hfs  as^any  as  there  are  seats— in  any  nianner  he  pleases,  giving 
VhPT^  in  to  ont  candidate  if  he  wishes,  has  adequately  provided  for  minority 
them  all  \o  °"%  '^^'|f""±^^_  states  the  winner-take-all  principle  applies,  i.e.,  the 
maloTSy  "or^^oip,  i^fsUfng'tha?  Us  members  act  ?n  a  concerted  manner 
wil    take  an  the  seats.  With  cumulative  voting  a  minority  may  concentrate   all 

Poiitl»!  OVorterfJ  t&'Tliwrio?  a  boo/ overview  of  the  various  ways  m  wh.oh 
multimember  districts  may  be  constructed. 
«>»  Silva,  op.  cit.  supra  note  16,  at  744. 
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the  logical  progenitor  of  "X"  votes,  "Y"  representatives/^  the  two 
propositions  are  surely  distinguishable  in  practice.  The  former  is  at 
least  arguably  an  aspiration  of  American  democracy.  The  latter,  how- 
ever, has  never  been  an  acceptable  principle  in  American  thought  or 
practice. ^s  It  seems  highly  unlikely  that  the  court  would  embr°ace  it 
and  all  of  its  manifold  ramifications,  the  most  significant  one  of  which 
is  that  it  would  encourage  a  proliferation  of  political  parties.^'' 

_  If  we  are  correct  in  ruling  out  the  more  or  less  simplistic  alternatives 
discussed  above,  what  remains  for  the  court  is  to  approach  the  consti- 
tutional questions  raised  by  multimember  districts  as  though  they  were 
questions  of  gerrymandering.  This  would  involve  the  making  of  a  series 
of  individual  determinations  taking  into  consideration  a  variety  of 
factors.  If  this  approach  is  adopted,  the  burden  of  proof  would  be 
placed  upon  the  plaintiffs  who  would  be  required  to  show  inter  alia 
that  (a)  their  underrepresentation  was  the  result  of  a  conscious  state 
policy  and  (b)  that  such  underrepresentation  was  in  fact  curable  by 
subdistricting.  In  other  words,  the  plaintiffs  would  be  required  not  only 
to  show  that  the  underrepresentation  was  intentional  and  not  just  the 
luck  of  the  draw,  but  that  with  nongerrymandered  subdistricting— i.e. 
subdistricting  which  involved  districts  constructed  either  in  a  compact 
and  contiguous  fashion  or  in  conformance  with  the  boundaries  of  poli- 
tical subdivisions — the  particular  group  would  actually  receive  better 
representation.  Since  these  requirements  of  proof  would  be  generally 
difficult  to  meet  except  in  the  case  of  marked  inequity,  the  cou'rt  would 
not  be  compelled  to  intervene  except  in  the  more  extreme  cases.^o 

In  handling  alleged  inequities  in  a  case-by-case  fashion  the  court,  of 
course,  would  not  be  precluded  from  developing  at  some  point  a  set  of 
general  principles  applicable  to  districting  problems.  It  might  for  in- 
stance conclude  by  judicial  fiat  that  there  is  some  arbitrary  maximum 
number  of  seats  which  can  be  encompassed  in  one  district.  The  imposi- 
tion of  such  a  maximum,  while  it  would  not  preclude  the  submerging 
of  minorities,  would  certainly  statistically  reduce  the  possibilities  of 
manifest  inequities.  An  electoral  system  comprised  of  a  number  of 
relatively  small  multimember  districts  quite  obviously  has  a  better  like- 
lihood of  reflecting  minority  opinion  than  one  consisting  of  a  huge 
multimember  district. 

To  the  obvious  objection  that  treating  the  problems  of  multimember 
districts  as  gerrymandering  questions  would  open  the  way  for  judicial 
discretion  and  involve  the  court  in  the  making  of  palpably  political 
judgments,  there  is  apparently  only  one  answer.  This  is,  quite  simply, 
that  the  court  itself  elected  after  dutiful  deliberation  to  enter  the  fabled 
''political  thicket."  The  only  meaningful  question  remaining  is  whether 
it  prefers  to  perform  its  political  role  with  flexibility  or  with  a  dog- 
matic and  perhaps  inopportune  decisiveness. 

"Lucas  V.  Forty-fourth  General  AssemMy,  377  U.S.  713,  750  n.  12    (1964)     (Dissent- 

J."^  °Pi,"^°"- ^   -^P^  ^  penetrating  analysis  of  Justice  Stewart's  position,  see  Dixon 

The   Reapportionment  Cases,"    196i    Supreme   Court  Review   1,    30-61    (Kurland 

18  See,  e.g.,  de  Grazia,  Public  and  Republic  (1950). 

"See,  in  general,  Hermans,  Democracy  or  Anarchy*  A  Study  of  Proportional  Revre- 

sentation  (1941).  ^ 

*  For  a  general  discussion  of  the  Supreme  Court's  treatment  of  gerrymandering    see 

section  VI  infra. 

2 — L-2767 
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C.  Weighted  and  Fractional  Voting 

Weighted  voting  involves  the  weighting  of  a  representative's  vote  in 
the  Legislature  in  relation  to  the  population  of  his  district.  The  vote 
of  the  representative  in  the  smallest  district  is  given  a  value  of  one,  and 
other  values  are  computed  on  the  basis  of  population.  Thus,  if  the 
smallest  district  should  contain  1,000  inhabitants,  a  district  with  6,000 
inhabitants  would  have  a  representative  who  would  cast  six  votes  at 
every  rollcall.  Fractional  voting  is  similar,  except  that  the  largest  dis- 
trict is  represented  by  one  vote,  while  the  smaller  districts  have  votes 
of  fractional  value  relative  to  their  population.  Thus,  if  the  largest 
district  contained  6,000  inhabitants,  it  would  have  one  vote  and  a  dis- 
trict of  1,000,  one-sixth  of  a  vote.  Unless  one  has  a  decided  preference 
for  either  multiplication  or  division,  or  feels  more  secure  with  whole 
numbers  than  with  fractions,  the  systems  for  practical  purposes  are 
identical.  They  shall  be  treated  heie  as  indistinguishable  and  covered 
under  the  general  rubric  of  "Aveighted  voting." 

The  alleged  advantages  of  weighted  voting  are  three: 

(1)  It  permits  reapportionment  without  redistricting  or  altering  the 
size  of  the  Legislature  (and  thereby  not  depriving  any  sitting 
legislator  of  his  seat),  since  population  growth  or  shifts  may 
be  taken  account  of  by  simply  recomputing  the  value  of  the 
votes  in  the  Legislature. 

(2)  The  number  of  representatives  may  be  kept  small  without  de- 
priving the  less  populous  areas  of  accessible  representation. 

(3)  It  does  not  result  in  any  "dilution  of  the  vote,"  at  least  in 
the  sense  that  that  notion  has  been  applied  to  date. 

Clearly  weighted  voting  may  diminish  minority  electoral  effective- 
ness within  a  district.  In  this  regard,  we  may  expect  that  its  constitu- 
tional fate  will  be  analogous  to  multimember  districting.  However, 
it  also  possesses  its  own  peculiar  and  allegedly  objectional  features, 
which  are  perhaps  of  constitutional  import. 

In  the  first  place,  the  system  accords  the  citizens  in  the  more  popu- 
lous districts  less  access  to  their  representatives  in  the  sense  that 
individually  they  have  a  relatively  smaller  claim  on  their  representa- 
tives' time.'^In  the  second  place,  the  system  raises  a  series  of  dilemmas 
as  far  as  legislative  organization  is  concerned.  Are  votes  to  be  weighted 
in  committee  and  party  caucus?  If  they  are,  it  could  be  argued  that 
party  organization  would  be  determined  by  a  handful  of  "heavies" 
and  that  committees  would  be  dominated  by  one  or  two  members 
who  could  constantly  override  their  more  numerous  but  light-voting 
colleagues.  If,  on  the  other  hand,  weighted  voting  were  to  apply  only 
on  the  floor,  it  could  be  argued  that  the  more  populous  areas  were 
being  disadvantaged  in  a  crucial  and  integral  part  of  the  legislative 

process.  . 

Further,  weighted  voting  creates  problems  m  the  making  of  com- 
mittee assignments.  Does  a  five-vote  representative  receive  five  times 
as  many  assignments  as  a  one-vote  representative?  If  he^  does,  he 
might  be  overworked  and  perhaps  ineffective.  If  he  doesn't,  it  will 
be ''argued  that  his  constituents  have  received  less  than  their  mathe- 
matical share  of  committee  representation.  Finally,  weighted  voting 
raises  problems  in  terms  of  the  representatives  of  the  smaller  con- 
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stituencies.  Their  actual  influence  may  be  less  Avhen  confronting  one 
man  with  five  votes  than  when  facing  five  men,  each  possessing  a 
single  vote. 

It  was  on  the  basis  of  the  above  problems  that  the  federal  district 
court  struck  down  fractional  [weighted]  voting  in  WMCA  v.  Lo- 
menzo,  21  after  it  had  acknowledged  that  such  a  system,  at  least  as 
implemented  in  New  York's  apportionment,  "would  probably  not 
offend  'the  basic  standard  of  equality'  among  the  districts. "  ^^  The 
core  of  the  New  York  decision  is  contained  in  the  following  three 
sentences : 

.  .  .  legislators  have  numerous  important  functions  that  have 
nothing  directly  to  do  with  voting :  participation  in  the  work  of 
legislative  committee  and  party  caucuses,  debating  on  the  floor  of 
the  Legislature,  discussing  measures  with  other  legislators  and 
executive  agencies,  and  the  like.  The  Assemblyman  who  repre- 
sents only  one-sixth  of  a  district  can  theoretically  give  each  con- 
stituent six  times  as  much  representation  in  these  respects  as  the 
Assemblj^man  vrho  represents  a  full  district.  This  disparity  of 
representation  persists  even  if  the  state  is  right  in  arguing  that 
the  Assemblyman  with  one-sixth  of  a  vote  will  carry  only  one- 
sixth  as  much  political  weight  when  lie  engages  in  these  ac- 
tivities.^^ 

If  the  New  York  case  is  appealed,  we  can  only  guess  at  the  Supreme 
Court's  ultimate  response.  However,  it  should  be  pointed  out  that  the 
objections  we  outlined  above,  and  apparently  accepted  by  the  District 
Court,^*  may  well  be  countered.  Some  of  the  questions  raised  by  these 
objections  are  subject  to  reasonable  answer;  and  other  objections 
appear  rebuttable  on  the  grounds  that  the  alleged  abuses  are  not 
easily  distinguishable  from  existing  practices  which  have  never  been 
constitutionallj'  questioned. 

The  objection  concerning  access  could  possibly  be  removed  simply 
by  according  the  representatives  from  the  larger  districts  additional 
staff  to  assist  in  the  handling  of  constituent  requests  and  needs.-^ 
Further,  it  might  be  pointed  out  that  the  Supreme  Court  was  not 
particularly  impressed  with  the  access  argument  when  it  was  presented 
by  the  denizens  of  sparsely  settled  and  overrepresented  areas  as  a 
rationalization  for  a  deviation  from  the  population  standard.^^  A  court 
that  apparently  rejects  the  view  that  a  rural  citizen  who  has  to  travel 
300  miles  to  a  county  seat  to  see  his  representative  on  a  weekend  is 
the  victim  of  some  discrimination  may  well  be  unimpressed  by  the 
fact  that  an  urbanite,  because  of  the  greater  demands  on  his  repre- 

21  Civil  Docket  1559,  S.  District  of  New  York,  filed  February  1,  1965.    (Mimeo.) 

22  J(^_    2Lt    19. 

'^  Ibid.  [The  connection  between  the  second  and  third  sentences  is  obscure.  Sentence 
(2)  is  a  "theoretical"  statement,  while  (3)  evidently  contains  some  factual  pre- 
mise. The  joining-  of  them  would  appear  to  result  either,  at  best,  in  question- 
beggine:  or,  at  worst,  in  a  ?!0??  sequitor.l 

"We  say  "apparently"  because  the  district  court,  after  mentioning-  these  objections, 
proceeded  to  accept  their  validity  with  a  summary  ipse  dixit  to  the  effect  that  a 
representative  with  1/x  vote  can  "theoretically"  give  his  constituents  X  times 
the  representation  that  a  representative  with  a  full  vote  can.  See  quotation  cited 
siijira  note  22. 

23  Additional   staff   certainly   would    also    aid   these   representatives    in    their    dealings 

with  both  fellow  legislators    (and  their  staffs)    and   executive   officials. 
»  Reynolds  v.  Sims,  377  IJ.S.  533,  580  (1964). 
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sentative's  time,  has  to   stand  in  line  for  several  hours  to  see  his 
representative. 

As  far  as  voting  in  committee  and  caucus  is  concerned,  it  would 
appear  that  the  obvious  answer  would  be  to  dispense  with  weighted 
voting  on  the  grounds  that,  so  long  as  committee  and  caucus  decisions 
were  subject  to  reversal  on  the  floor  where  all  votes  are  weighted,  no 
constituency  would  be  deprived  of  political  influence  proportionate  to 
its  numerical  strength.  Furthermore,  it  is  highly  questionable  whether 
majority  rule  in  any  meaningful  sense  ever  prevails  in  either  committee 
or  caucus.  It  is  probably  fair  to  say  that  the  only  place  the  numerical 
majority  ordinarily  rules  is  on  the  floor.  Domination  of  caucus  and 
committee  by  party  leaders  and  powerful  committee  chairmen  is  a  rec- 
ognized and  not  necessarily  unfortunate  aspect  of  American  political 

life. 

In  regard  to  committee  assignments,  a  review  of  the  practices  m  the 
national  Congress  and  the  various  state  legislatures  should  dispel  any 
notion  that  committees  are,  or  ever  were,  expected  to  represent  the 
electorate  in  camera.  On  the  basis  of  experience,  it  would  be  difficult  to 
argue  that  there  was  any  constitutional  requirement  for  committee 
assignments  to  be  reflective  of  district  population  or,  for  that  matter, 
anything  except  that  which  the  legislature  itself  considers  relevant. 

In  answer  to  the  objection  that  representatives  from  the  smaller  dis- 
tricts will  exercise  little  influence  in  legislative  councils,  there  are  two 
answers.  The  first  is  simply  that  that  is  precisely  the  purpose  of  the 
one  person,  one  vote  norm.  The  less  populous  areas,  by  definition,  are 
expected  to  exercise  less  influence  than  the  more  populous.  The  alterna- 
tive answer  is  that  legislative  influence,  depending  as  it  does  on  a  vari- 
ety of  factors  ranging  from  seniority  to  personality,  is  really  mcalcu- 
lake  and  as  such  is  susceptible  to  neither  measurement  nor  effective 
control.  To  make  equality  of  legislative  influence  an  operable  constitu- 
tional norm  would  raise  difficult  if  not  insurmountable  problems  of 
implementation.  The  only  way  such  a  requirement  could  even  be 
approximated  would  be  to  organize  the  Legislature  by  drawing  lots. 
In  the  final  analvsis,  it  would  seem,  first,  that  on  its  face  weighting 
voting  is  probably  no  more  repugnant  to  the  "one  man,  one  vote  cri- 
terion than  multimember  districting ;  second,  that  in  our  present  state 
of  knowledge,  it  is  extremely  difficult  to  anticipate  whether  or  not 
weighted  voting  will  produce  actual  consequences  which  are  constitu- 
tionally offensive.  To  be  sure,  it  may,  but  constitutional  rulings,  as 
distinguished  from  judgments  about  convenience,  are  generally  and 
wisely  based  on  determined  fact,  not  hypothetical  horribles. 

A  very  great  danger  in  precipitous  judicial  action  against  weighted 
votin<r  is  that  it  could  commit  the  courts  to  broadening  its  analysis  of 
apportionment  bevond  the  simple  and  apparently  manageable  numeri- 
cal relationship  between  population  and  votes  cast  in  the  Legislature. 
If  this  could  occur,  the  courts  would  be  making  judgments  m  areas 
where  knowledge  is  both  incomplete  and  the  subject  of  controversy. 
(The  irony  of  weighted  voting  is  that  it  has  already  forced  the  courts 
to  reconsider  tliose  verv  "qualitative"  aspects  of  representation  which 
the  Supreme  Court  worked  so  laboriously  to  dismiss  when  it  enunciated 
its  "quantitative"  norm  in  Weslerry  and  Beynolds.)  For  the  courts  to 
begin  to  employ  majoritarian  assumptions  beyond  the  electoral  process 
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would  be  to  opeu  up  a  whole  panoply  of  issues  involving  such  mani- 
festly political  problems  of  legislative  organization  as  committee  assign- 
ments, the  selection  of  committee  chairmen,  the  proper  roles  of  the 
various  committees,  the  rules  of  debate,  staffing,  the  seniority  system, 
etc. 

If  WMCA,  Inc.  V.  Lomenzo  is  at  present  uncertain  precedent,  the 
other  decisions  involving  weighted  voting  are  clearly  of  questionable 
import.  In  two  cases,  Maryland  Committee  for  Fair  Representation  v. 
Tawes  ^"^  and  Thigpen  v.  Meyers,'^^  lower  courts  have  endorsed  weighted 
voting  as  a  temporary  expedient,  pending  the  adoption  of  a  permanent 
apportionment  plan.  In  neither  case,  however,  was  the  plan  implemented, 
and  in  the  latter  case  the  court  accepted  a  stipulation  by  the  parties  to 
the  effect  that  weighted  voting  was  not  required.  At  most,  these  cases 
may  be  considered  precedent  for  the  temporary  employment  of 
weighted  voting  after  an  existing  apportionment  has  been  voided. 

With  the  exception  of  Lomenzo  the  cases  in  which  weighted  voting 
has  been  struck  down  are  all  inapposite  to  the  resolution  of  the  federal 
constitutional  question.  In  each  case  the  decision  was  based  either  on 
state  law  ^^  or  state  constitutional  provisions.^"  The  unelaborated  dicta 
in  the  New  Jersey  case  to  the  effect  that  certain  members  of  the  court 
considered  weighted  voting  to  run  afoul  of  federal  constitutional  stand- 
ards may  by  virtue  of  its  off-hand  presentation  be  taken  with  the  pro- 
verbial grain  of  salt.^^ 

When  all  is  said  and  done,  and  whatever  may  be  the  fate  of  weighted 
voting  in  terms  of  federal  requirements,  the  immediate  problem  before 
the  California  Legislature  is  whether  or  not  weighted  voting  is  permis- 
sible, even  as  a  temporary  expedient,  under  the  California  Constitution. 
This  query,  unlike  most  of  those  asked  in  this  section  of  the  report,  is 
not  easier  to  posit  than  answer.  Pretty  clearly,  weighted  voting  is  con- 
trary to  the  California  Constitution  if  that  document  is  construed  lit- 
erally. Section  IV,  Art.  15,  provides,  in  refreshingly  clear  terms,  that 
"...  no  bill  shall  become  law  Avithout  the  concurrence  of  a  majority  of 
the  members  elected  to  each  house."  [Emphasis  added.]  ^^  If  this  clause 
is  binding,  and  there  appear  to  be  no  reasons  why  it  should  not  be, 
weighted  voting,  even  as  a  temporary  expedient,  is  impermissible  with- 
out a  constitutional  amendment. 

D.  Floterial  Districts 

A  floterial  district  is  a  "legislative  district  which  includes  within 
its  boundaries  several  separate  districts  .  .  .  which  independently  would 
not  be  entitled  to  additional  representation  but  whose  conglomerate 
population  entitles  the  entire  area  to  another  seat  in  the  particular 

2^180  A.  2d  656   (1962)    (Maryland). 

28  231  F.  Supp.  938   (1964)    (Washington). 

20  Jackman  v.  Bodine,  205  A.  2d  735  (New  Jersey).  The  court  suggested  obiter  that 
"some  members  of  the  court  wish  to  state  now  that  both  constitutions  bar 
weighted  voting.  A  majority  of  the  court  feel  the  question  need  not  be  decided 
now  .   .   ."  Id.  at  736. 

^ Brown  v.  State  Election  Board,  369  P.  2d  140  (Oklahoma  1962)  ;  Farther  v.  Bar- 
nett,  No.  59,  965,  Ch.,  Hinds  County  Mississippi  (1962)  ;  Cargo  v.  Campbell,  No. 
33,  273,  Dist.  Court,  Santa  Fe,  New  Mexico    (1964). 

^  See  fn.  29  supra. 

S2  The  phrase  "members  voting"  or  its  equivalent  is  used  consistently  throughout  the 
Constitution.  See  e.g.,  Art.  IV,  sees.  16  (overriding  a  veto)  ;  17  (impeachment)  ; 
229  (state  retirement  system)  ;  25J  (removal  of  commissioners)  ;  34a  (appropria- 
tions) ;  Art.  XI,  sec.  7 J   (ratification  of  charter). 
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legislative  body  being  apportioned. ' '  -'^  Such  a  district  is  essentiallj^  an 
at-large  district  superimposed  over  several  single-member  districts. 
For  example,  assume  that  on  the  average  each  county  is  entitled  under 
the  population  norm  to  one  representative  for  every  20,000  inhabitants 
and  that  two  adjacent  counties,  A  and  B,  have  populations  of  26,000 
and  34,000  respectively.  By  employing  a  floterial  scheme,  each  county 
could  be  allocated  one  representative  and  the  two  counties  could  then 
be  combined  into  a  floterial  district  for  the  election  of  an  additional 
representative.  The  result  would  be  three  seats  for  60,000  persons,  an 
average  of  one  seat  per, 20,000  persons.  The  advantage  of  such  an  ar- 
rangement is  that  it  allows  county  boundaries  to  be  observed  while_  at 
the  same  time  providing  for  mathematical  equality  of  representation 
for  an  area  as  a  whole. 

The  problem  inherent  in  the  employment  of  floterial  districts  is  that 
these  districts,  unlike  either  multimember  districts  or  weighted  voting, 
do  not  necessarily  produce  equality  of  the  vote.  In  fact,  it  cannot 
produce  such  equality  unless  each  of  the  districts  which  constitute  the 
floterial  district  are  of  roughly  the  same  population.  Take  the  example 
above  and  assume,  for  simplicity's  sake,  that  the  average  district  popu- 
lation is  20  and  that  districts  A  and  B  have  populations  of  26  and  34, 
respectively : 

1.  If  districts  A  and  B  were  combined  into  one  district  with  three 
representatives  elected  at-large,  each  voter  would  have  a  vote 
worth  l/60th  of  3,  or  .05. 

2.  Similarly,  if  A  and  B  were  combined  into  a  single  member  dis- 
trict having  one  representative  whose  vote  in  the  Legislature  was 
weighted  by  three,  then  each  voter  would  have  a  share  of  a  vote 
in  the  Legislature  worth  l/60th  of  3,  or  .05. 

3.  However,  if  the  district  A  and  B  each  were  allotted  one  represent- 
ative, and  combined  to  elect  a  third  representative  in  a  floterial 
district,  then  the  voters  in  districts  A  and  B  would  have  the  fol- 
lowing shares  of  a  vote :  a  voter  in  district  A  would  have  l/26th 
of  1  (or  .035)  share  in  the  single-member  district  plus  l/60th  of 
1  (or  .017)  share  in  the  floterial  district  for  a  total  value  of  .052; 
the  voter  in  district  B,  on  the  other  hand,  would  have  shares  of 
l/34th  of  1  (.029)  and  l/60th  of  1  (.017)  for  a  total  of  .046.  But, 
.052  >  .046. 

Quite  clearly,  then,  floterial  districts  do  not  provide  for  mathematical 
equality.  All  floterial  districts  really  do  is:  (1)  provide  areas,  but  not 
individual  districts,  or  individual  voters  within  those  districts  with  the 
representation  to  which  they  are  entitled  (e.g.,  in  the  situation  above 
it  permitted  counties  A  and  B  to  receive  the  representation  to  which 
they  were  collectively  entitled,  but  it  did  not  provide  B  or  the  voters 
within  it  with  the  representation  to  which  it  and  they  individually  were 
entitled)  ;  and  (2)  it  slightly  reduces  the  existing  inequities  between 
districts  within  the  floterial  district  (e.g.,  the  ratio  of  disparity  between 
.046  and  .052  is  somewhat  less  than  that  between  .029  and  .035). 

The  thrust  of  the  above  argument,  quite  simply,  is  that  floterial  dis- 
tricts, while  acceptable,  as  the  Supreme  Court  indicated  in  Reynolds, 
are  not  a  means  of  miraculously  transforming  unequals  into  equals.  In 

s^Davia  V.  Mann,  377  U.S.  678,  686-87  n.  2  (1964). 
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other  words,  if  the  component  single  member  districts  are  not  substan- 
tially equal  in  population,  the  utilization  of  a  floterial  district  to  take 
account  of  their  excess  (over  the  norm)  populations  can  neither  make 
the  component  districts  equal  nor  provide  equal  weight  to  each  of  their 
members.  The  only  condition  under  which  a  floterial  district  will  sur- 
vive judicial  scrutiny  is  when  the  component  districts  are  of  substan- 
tially equal  population.  The  controlling  question,  as  in  Reynolds,  must 
remain  one  of  whether  or  not  the  individual  districts  comply  with  the 
population  criterion. 

The  further  observations  are  worth  making.  First,  if  a  floterial  dis- 
trict combines  districts  in  a  manner  that  requires  more  than  one  addi- 
tional seat,  it  will  present  the  problems  inherent  in  any  multimember 
district,  and  presumably  the  courts  would  treat  them  as  such.  Second, 
if  noncontiguous  counties  are  combined,  a  whole  series  of  problems  may 
be  created.  Not  only  are  noncontiguous  districts  generally  associated 
with  gerrymandering,  but  a  floterial  district  encompassing  counties  at 
opposite  ends  of  the  state  might  be  considered  by  the  courts  so  irra- 
tional and  unnecessary  as  to  constitute  a  prima  facie  case  of  "invidious 
discrimination."  How  the  courts  would  actually  respond  to  a  case  in 
which  a  floterial  district  incorporated  widely  separated  districts  can 
not,  of  course,  be  predicted  with  any  certainty.  Nevertheless,  prudence 
would  seem  to  dictate  that  floterial  districts  be  composed  of  continguous 
counties,  at  least  whenever  it  is  practicable,  and  that  the  number  of 
additional  seats  be  kept  at  a  minimum. 

V.  GERRYMANDERING 

Gerrymandering,  in  the  very  narrowest  sense,  is  the  drawing  of 
legislative  districts  in  such  a  way  that  a  certain  group  is  able  to  max- 
imize its  electoral  strength,  i.e.,  to  capture  as  many  legislative  seats  as 
possible.^  It  is  a  matter  of  drawing  districts,  not  of  apportionment.  An 
example  of  a  "perfect"  gerrjonander  would  be  where  a  party  with 
50  percent  plus  one  of  the  electorate  is  able,  because  of  the  distribution 
of  voters  and  the  artful  construction  of  districts,  to  elect  all  of  the 
Legislature.  Ordinarily,  the  purposes  of  a  gerrymander  are  far  more 
modest,  involving  such  practicable  aims  as  protecting  seats  for  incum- 
bents, giving  representation  to  special  minority  groups,  and,  of  course, 
providing  majority  parties  with  the  best  arrangement  for  the  mainte- 
nance of  their  legislative  dominance.  At  exactly  what  point  "district- 
ing" becomes  "gerrymandering"  is  invariably  a  matter  of  opinion.  The 
general  rule  appears  to  be  that  a  given  scheme  is  "gerrymandering" 
when  your  opposition  supports  it  and  "districting"  when  your  side 
supports  it. 

The  law  regarding  the  constitutional  status  of  gerrymandering  is  far 
from  clear.  The  Supreme  Court  has  dealt  with  the  problem  in  two 
recent  cases,  neither  of  which  provided  very  many  answers.  In  Go- 
million  v.  Lightfoot  the  court  unanimously  struck  down  a  blatant  gerry- 

1  There  are  two  methods  of  "gerrymandering"  : 

(1)  spreading  the  opposition  party's  vote  among  the  various  districts  so  that 
the  opposition  can  carry  few,  if  any,  districts  ; 

(2)  concentrating  the  opposition  party's  vote  in  a  few  districts  so  that  the 
opposition's  popular  support  will  be  dissipated  in  the  form  of  large  elec- 
toral margins  in  these  few  districts. 

Silva,  "Legislative  Representation,"  27  Law  and  Contemporary  Problems  409, 
420  (1962).  The  classic  study  on  gerrymandering  is  still  Griffith,  The  Rise  and 
Development  of  the  Gerrymander  (1907). 
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mander  attempt  by  the  Alabama  Legislature.^  The  Legislature  had 
remapped  the  boundaries  of  the  city  of  Tuskegee  so  that  all  but  a 
handful  of  the  400  qualified  Negro  voters  were  ''districted  out"  of 
the  municipality.  No  white  voter  was  so  affected.^  Petitioners — Negro 
voters  who  had  been  deprived  of  their  votes  in  the  municipal  elections 
— argued  inter  alia  that  the  redistricting  represented  a  violation  of 
the  Fifteenth  Amendment's  prohibition  against  a  state  depriving  any 
citizen  of  the  vote  "on  account  of  race,  color  or  previous  condition  of 
servitude."  Respondents  did  not  deny  a  discriminatory  purpose,  but 
rather  relied  upon  a  demonstrably  erroneous  theory  that  a  state  has 
unrestricted  power  over  districting.  The  Supreme  Court,  noting  that 
the  redistricting  altered  the  boundaries  "from  a  square  to  an  uncouth 
28-sided  figure, ' '  ^  had  little  difficulty  in  inferring  an  unconstitutional 
purpose.  Speaking  through  Mr.  Justice  Frankfurter,  it  threw  out  the 
Alabama  statute  with  the  cryptic  comment  that  "The  [Fifteenth] 
Amendment  nullifies  sophisticated  as  well  as  simple-minded  modes  of 
discrimination. ' '  ^  Since  the  discrimination  involved  was  both  manifest 
and  grotesque,  the  decision  provides  a  precedent  of  singularly  narrow 
applicability. 

In  Wright  v.  Rockefeller  ^  the  Supreme  Court  faced  a  more  difficult 
and  subtle  situation.  In  performing  its  decennial  reapportionment  of 
New  York's  congressional  districts,  the  state  legislature  redrew  the 
boundaries  of  New  York's  (Manhattan's)  four  districts.'^  Plaintiffs 
argued  that  the  Legislature  had  established  "irrational,  discriminatory, 
and  unequal  congressional  districts  .  .  .  [which]  segregate  eligible 
voters  by  race  and  place  of  origin;"  in  short,  the  Legislature  had 
"ghettoized"  the  Island  of  Manhattan.^  The  evidence  adduced  by 
plaintiffs  contained  a  recounting  of  the  percentage  of  nonwhites  in 
each  of  the  four  districts  and  showing  that  the  changes  in  the  boundary 
of  the  famed  "Silk  Stocking  District"  (the  17th)  resulted  in  adding 
predominantly  white  areas  and  dropping  areas  which  contained  a  high 
percentage  of  Negroes  and  Puerto  Ricans.  These  nonwhite  areas  were 
added  on  to  Adam  Clayton  Powell's  equally  famed  18th  District.  The 
resulting  boundary  between  the  17th  and  18th  was  "an  11-sided,  step- 
shaped"  one.^  From  these  facts  the  plaintiffs  inferred  that  the  bound- 
aries "were  drawn  with  regard  to  race"  and  argued  that  such  a  con- 
sideration was  impermissible  in  light  of  the  Equal  Protection  Clause. 

Justice  Black,  speaking  for  a  seven-man  majority,  accepted  the  lower 
court's  finding  of  fact  that  the  plaintiffs  had  failed  to  prove  that  the 
Legislature  had  been  motivated  by  considerations  of  race  or  national 
origins,  or  had  in  fact  dra^vn  districts  on  racial  lines.^*'  Justice  Douglas 
and  Goldberg  wrote  separate  dissents  with  each  subscribing  to  the 
other's.  Both  thought  that  the  trial  court's  finding  of  fact  was  clearly 
erroneous.  As  far  as  they  were  concerned  the  plaintiffs  had  established 
a  prima  facie  case  for  racial  motivation.^^  Since  the  state  presented 

2  364  U.S.  339  (1960). 
'Id.  at  341. 

6/d.'  at  342*  citing  Lane  v.  Wilson,  307  U.S.  268,  275  (1939).  .„  .    ,  . 

»376   US.   52    (1963).  For  a  good  critical  analysis  of   Wright,  see  Note,    Wright  v. 

Rockefeller  and  Legislative  Gerrymanders.  72  Yale  Law  Journal  1041  (1962). 
7/d.  at  53. 
s/d.  at  53. 

o/d.  at  60  (Dissenting  opinion). 
10  Id.  at  56. 
"/d.  at  60-61  and  71-73. 
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no  evidence  in  rebuttal,  the  plaintiff's  evidence  should  have  been  con- 
trolling.i2  Justice  Douglas'  dissent  stressed  the  position  that  race  is 
never  a  permissible  legislative  classification.  Even  if  considerations 
were  designed  to  benefit  racial  minorities,  they  were  still  impermissi- 
ble.^^ Justice  Goldberg  articulated  the  view  that  once  a  prima  facie 
case  for  racial  motivation  had  been  established,  the  burden  of  proof 
should  be  SAvitched  from  plaintiff  to  respondent  (i.e.,  the  state)  who 
should  then  be  required  to  prove  that  race  was  not  in  fact  the  legislative 
motivation.^^ 

The  court's  opinion  is  not  very  helpful.  To  begin  with,  as  the  dis- 
senters compellingly  demonstrated,  the  court's  reliance  on  the  district 
court's  determination  was  highly  questionable  in  light  of  the  fact  that  it 
was  by  no  means  clear  exactly  what,  aside  from  the  fact  that  plaintiff's 
claim  was  without  merit,  the  district  court  had  actually  decided.  Two  of 
the  lower  court  judges  appeared  to  have  been  of  the  persuasion  that 
plaintiffs  could  meet  the  burden  of  proof  through  circumstantial  evi- 
dence. ^^  However,  they  disagreed  on  whether  the  plaintiffs  had  in  fact 
met  his  burden.  The  third  judge,  while  of  the  belief  that  plaintiffs  had 
not  met  the  burden  of  proof,  implied  that  this  burden  included  actual 
evidence  of  hostile  intent  on  the  part  of  the  legislature,  not  simply  evi- 
dence of  racial  motivation. ^^  What  we  have,  as  a  result,  is  an  ambiguous 
district  court  decision :  the  tAvo  judges  who  agree  upon  the  evidentiary 
requirements  differ  on  whether  they  haA^e  been  met,  Avhile  the  two 
judges  who  agree  on  Avhether  the  burden  of  proof  has  been  met,  employ 
different  requirements. 

As  a  result  of  this  ambiguity  in  the  trial  court's  opinion,  the  Supreme 
Court's  opinion  leaves  unresolved  the  crucial  constitutional  questions 
involved  in  racial  gerrymandering.  Is  the  consideration  of  racial  factors 
m  districting  impermissible,  and,  if  so,  under  what  circumstance? 
Clearly,  it  is  impermissible  AA-hen,  as  in  Gomillion,  its  purpose  is  to  dis- 
advantage a  given  group.  But  Avhat  if  its  purpose  is  to  guarantee  a 
minority  group  at  least  some  representation?  For  Justice  Doualas, 
racial  considerations,  beneficent  or  not,  are  always  impermissible.^^^But 
the  majority  was  silent  on  this  issue.  If  the  propriety  of  racial  motiva- 
tion depends  upon  circumstances,  as  might  be  inferred  from  the  court's 
opinion,  is  such  a  motiA^ation  improper  only  when  it  is  the  only  criterion, 
Avhen  it  is  the  dominant  criterion,  or  simply  one  of  many  criteria  ?  Again 
the  majority  is  silent. 

Further,  Avhat  standards  of  evidence  are  to  be  employed  ?  This  is  per- 
haps the  most  critical  question  of  all.  If  the  burden  of  proof  is  assigned 
to  the  plaintiffs,  the  result  in  the  instant  case  suggests  that  obligation 
would  seldom  eA^er  be  met.  Direct  evidence  is  ahvays  difficult  to  produce 
in  this  area,  and  it  is  difficult  to  conceiA^e  of  more  persuasi\^e  circum- 
stantial evidence  than  that  provided  in  Wright.  Justice  Goldberg's  frus- 
trated query  of  ' '  Avhat  more  need  appellants  haA'e  proA-ed  ? "  ^^  suggests 
a  very  real  question.  On  the  other  hand,  if  Justice  Goldberg's  recom- 
mendation that  the  burden  of  proof  be  placed  under  the  state  once 

^Id.  at  61. 

"Jd.  at  66-67. 

"7d.  at  73. 

^  Id.  at  68   (Dissenting  opinion). 

^"Id.  Sit  56-57. 

"/d.  at  61-62. 

"  Id.  at  73. 
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plaintiffs  have  established  a  prima  facie  case  is  adopted,  the  state  will 
be  confronted  with  equally  difficult  problems  of  proof.  Justice  Douglas, 
despite  his  categorical  disapproval  of  using  race  as  a  criterion  lor 
drawdng  legislative  districts,  would  apparently  allow  the  state  to  otter 
its  desire  to  preserve  "neighborhoods"  in  rebuttal  to  a  gerrymander 
charge  ^9  However,  he  doesn't  define  "neighborhood."  One  wonders 
how  he  would  have  greeted  a  claim  by  the  state  that  Harlem  is  a  "neigh- 
borhood. ' ' 

Since  Wright  the  Supreme  Court  has  made  only  passing  reference  to 
gerrymandering.  In  both  cases  the  reference  was  to  Partisan_  gerry- 
manderino-.  In  Reynolds  the  Chief  Justice  noted  that  "Indiscriminate 
districting,  without  anv  regard  for  political  subdivision  or  natural 
or  historical  boundary  lines  may  be  little  more  than  an  open  invitation 
to  partisan  gerrvmandering "  ^o  and  that  "a  state  may  legitimately 
desire  to  construct  districts  along  political  subdivision  lines  to  deter  the 
possibilities  of  gerrymandering."-^ 

While  these  dicta  suggest  that  the  court  is  aware  of  gerrymandering, 
they  fall  far  short  of  a  guarantee  that  the  court  will  actually  assume 
jurisdiction  over  cases  where  partisan   (as  opposed  to  racial)   gerry- 
mandering is  allec-ed.  The  court  may  well  recognize  the  fact  that  ques- 
tions of  partisan^ gerrvmandering  are  generally  solvable  only  m  the 
subjective  terms  of  "whose  ox  is  gored,"  and  consciously  avoid  dealing 
with  such  gerrymanders.  Such  an  approach  would  have  much  to  recom- 
mend it  since  each  of  the  available  "objective"  standards  designed  to 
thwart  gerrvmandering  possesses  troublesome  aspects.  The  employment 
of  a  permissible  ratio  between  votes  cast  and  seats  won  m  an  effort  to 
guarantee  equitv  in  districting,  for  example,  has  several  serious  short- 
comings. In  the  first  place  population  patterns  are  often  such  that  a 
satisfa'ctory  ratio  between  votes  and  seats  cannot  be  practically  achieved. 
In  the  second  place,  such  a  standard  involves  an  implicit  acceptance  of 
the  questionable  theory  of  proportional  representation  and  tends  to 
obscure  the  fact  that  electoral  systems  are  generally  expected  to  pro- 
duce working  majorities,  as  well  as  to  provide  for  adequate  representa- 
tion Finally  if  it  were  constitutionally  incumbent  upon  the  apportion- 
ino- ao-encyVo  provide  for  "competitive"  districts  (i.e.,  districts  where 
party"  strength  was  reasonably  well  distributed),  a  state  might  end 
up  with  serpentine  districts  running  the  length  of  the  state. 

Another  allegedly  "objective"  standard,  the  requirement  that  dis- 
tricts be  "compact  and  contiguous, "  22  possesses  its  own  drawback. 
Since  "neighborhoods"  are  often  not  compact  and  contiguous,  this  re- 
quirement might  preclude  rather  then  encourage  rational  districting. 
The  employment  of  a  criterion  requiring  adhrence  to  natural  and 
political  subdivision  boundaries  possesses  a  similar  disadvantage. 

^'m^U.S^'sSS,  578-579   (1964). 

Siilv^rn^^oV  the  bills  currently  before  congress  relating  to  congressional  districting 
rn^ta in  TimviSs  requiring  districts  of  compact  and  contiguous  territory.  See 
-r^n^?es^^S  D!stri?ts"  22  Conoressional  Quarterly  286  (1965).  Such  a  pro- 
vSwaT"ntl?e  Apportionment  Acts  of  1901  and  1911  but  was  omitted  from 
subsequent  acts  CelYer,  "CongressJonal  Apportionment-Past,  Present,  and  Fu- 
tiirp"  17   T.niD  and  Contemporary  Problems  268,  2i2   (1952).  ^   „„„ 

23  Thlre  is  of  course  a  further  difficulty  :  compactness  is  a  matter  of  degree,  and,  as  a 
relult'  ?he  empfoyment  of  such  a  criterion,  whether  at  the  behest  of  Legislature 
or  judic  arv  mav  prove  troublesome.  See  Hacker,  Congressional  Districting  66- 
69  (1963^  Se^also  Reock.  "Measuring  Compactness  as  a  Requirement  of  Legis- 
lative Apportionment,"  5  Midwest  Journal  of  Political  Science  71  (1961). 
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Any  discussion  of  gerrymandering  must  end  with  the  paradoxical 
warning  that  standards  designed  to  limit  gerrymandering  may,  when 
actually  imposed  by  either  judicial  decree  or  legislative  fiat,  actually 
force  the  result  they  were  designed  to  thwart.  In  the  last  analysis  all 
that  can  be  said  about  any  of  these  standards  is  that  they  make  success- 
ful gerr3anandering  more  difficult  by  cutting  down  discretion.  Whether 
reducing  the  probabilities  of  grotesque  gerrymanders  is  worth  the  price 
of  perhaps  requiring  and  excusing  less  spectacular  but  nevertheless 
undesirable  inequities  is  a  question  for  which  we  have  not  devised  any 
general  answers.  Reasonable  men  may  perhaps  agree  on  whether  given 
districts  are  of  substantially  equal  populations,  but,  if  our  experience 
suggests  anything,  it  is  that  the  same  is  generally  not  the  case  when 
the  question  becomes  whether  or  not  districts  are  gerrymandered. 

VI.  THE  PROBLEM  OF  REMEDY 

In  Reynolds  the  Supreme  Court  eschewed  consideration  of  "the 
difficult  question  of  the  proper  remedial  devices."  Nevertheless,  certain 
general  principles  concerning  remedy  can  be  culled  from  Reijnolds 
and  the  companion  cases,  and  further  propositions  can  be  inferred 
from  the  decisions  and  practices  of  the  inferior  courts.  The  principles 
governing  remedy  which  have  been  suggested  by  the  post  Baker  ex- 
perience are  summarized  and  commented  upon  below. 

(a)  ".  .  .  [I]t  tvoidd  he  the  unusual  case  in  which  a  court  would 
he  justified  in  not  taking  appropriate  action  to  insure  that  no 
further  elections  are  conducted  under  the  invalid  plan." '^ 
Courts  may  take  into  account  such  factors  as  the  imminency 
of  elections  and  the  mechanics  and  complexities  of  the  electoral 
system  in  determining  whether  or  not  a  given  case  is  "un- 
usual. "^  To  date,  the  inferior  courts,  both  state  and  federal, 
have  been  generally  reluctant  to  demand  immediate  reappor- 
tionment once  the  election  machinery  has  started  to  grind.^ 

(b)  "  [L]egislative  reapportionment  is  primarily  a  matter  for  legis- 
lative consideration  and  determination,  and  .  .  .  judicial  relief 
hecomes  appropriate  only  when  a  Legislature  fails  to  reappor- 
tion according  to  federal  constitutional  requisites  in  a  timely 
fashion  after  having  an  adequate  opportumity  to  do  so."  ^ 

(c)  When  state  '' constitutional  provisions  relating  to  legislative  ap- 
portionment .  .  .  [are]  held  unconstitutional,  the  .  .  .  [l]egisla- 
ture  presumahly  has  the  inherent  power  to  enact  at  least 
temporary  reapportionment  legislation  pending  adoption  of  state 
constitutional  provisions  relating  to  legislative  apportionment 
which  comport  with  federal  constitutional  requirements."  ^ 

(d)  '^Clearly,  courts  should  aitempt  to  accommodate  the  relief  or- 
dered to  the  apportionment  provisions  of  state  constitutions 
insofar  as  is  possihle,  [i.e.,  insofar  as  these  provisions  are  not  in 
conflict  with  the  federal  constitution]."  ^ 

^Reynolds  v.  Sims,  377  U.S.  533,  585   (1964).   (E3mphasis  added.) 
2  IMd. 

'See,  e.g-.,  Toombs  v.  Fortsen,  205  P.  Supp.  248    (1962)  ;  League  of  Nebraska  Munici- 
palities V.  Marsh,  232  F.  Supp.  411  (1964). 

*  Reynolds  v.  Sims,  supra  note  1,  at  5  86.  (Emphasis  added.) 

''Maryland    Committee    for   Fair   Representation    v.    Tawes,    377    U.S.    656,    675-676 
(1964).   (Emphasis  added.) 

*  Reynolds  v.  Sima,  supra  note  1,  at  584.  (Emphasis  added.) 
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(e)  Although  state  courts  are  the  final  interpreters  of  state  constitu- 
tional provisions,'  when  ".  .  .  a  federal  court's jurtsdicUoms 
properly  invoked,  and  the  relevant  state  constitutional  and  statu- 
tory provisions  are  plain  and  unamUguous,  there  is  no  necessity 
for  the  federal  court  to  abstain  pending  determination  of  the 
state  law  questions  in  a  state  court."  ^  _ 

(f)  Vpon  determining  that  a  given  apportionment  is  unconstitu- 
tional, inferior  courts  can  and  will  at  their  discretion  estaUish 
a  reasonable  time  taUe  for  legislative  elections,^^  regardless  of 
state  constitutional  provisions  relating  to  election  dates,  ana 
tenure  of  office}''  Whether  or  not  a  court  may  prohibit  a  Legis- 
lature from  conducting  other  business  until  the  reapportionment 
is  accomplished  is  at  present  unclear.^^  _ 

(0-)  Upon  the  failure  of  a  state  legislature  to  accomplish  a  reappor- 
tionment  within  the  time  specified  hy  a  court  order  the  court  in 
question  has  available  various  courses  of  action.  Experience  to 
date  suggests  that  the  following  alternatives  are  available  to  a 
court : 

(1)  To  stay  the  execution  of  its  order  in  order  to  give  the  legis- 
lature additional  time  to  comply.^^ 

(2)  To  accept  and  implement  as  its  own  a  plan  or  combination 
of  plans  drawn  up  by  friends  of  the  court.^ 

(3)  To  order  elections  at-large.^^ 

(4)  To  reapportion  the  legislature  itself.^-"^ 

(5)  To  appoint  a  special  master  to  reapportion. 

Co.  V.  Atchison,  T.  cC  8.F.R.R.,  179  Cal.  140  (1918) 
sDavis  V.  Mann    377  U-S-  678,  |90   (1964)     rBrnnhasis  added^  ^    ^  ^^ 

«See,  e.g.,  Hughes  v.  WMCA,  85  S.  Ct.  71o   <-i9*'°^„''^f^„,^,  V?  C3    nt    f^a-^   fl965)    (Per 
S.  Ct.  713   (1965)    (Per  curiam)  ;  Pearsons  v.  Buckley,  85  S.  Ct.  50d    (iyt.o;    (.i-ei 

curiam). 
10  See,  e.g.,  cases  cited  note  9  siipra.  i^cr,-«iQf!v<^  hu'iiness  until  reappor- 

"  Federal  district  courts  have  issued  orders  limiting  legislative  business ^^^         in  both  • 
tionment  has  been  accomplished  in  both  Georgia  and  Veimont^   thTpartieT    See, 
instances   the   courts  modified   the   orders   "Pon    stipulation   by   the   Parues    ^^    , 
Parsons  v.  Buckley,  supra,  note  9;  Fortson  v.  Toomis,  85  b.  Ct.  bys    (.isoo;    vyc 

i^SeT'^A'^Butterioortn  v.  Dempsey,  237  F.  Supp.  302    (1964)    <P^er  curiam)^  The  dis- 
trict^ court   modified    its    timetable    because,    f^spite    "commendable    efforts       the 
legislature  was  unable  to  act.  Account  was  flso  taken  of  the  impending  nation 
ellction   and   the  then  current  congressional   debates   concerning   t.ie   roie   oi 

"See^,Tr.  'r"e3Sr^^°S"'37'?-^'s'y33    (1964).  The  Supreme  Court  app^^^^^^^^^^^ 

federal   district  court's   implementation   of  a  temporary   plan  combining   sections 

i^No^^court^oSed  elections  at-large  have  taken  Pl^ce  as  a  result  of  the  apporti^^^^^ 
ment  cases.   However,   both  federal   and   state  courts   have  provided   tor   eiecuo 
of  congressmen  at-large  in  the  event  that  the  legislature  fails  to  ^^  .^^];i^^224  F 
e.ry.,  Wilkins  v.  Davis,  33  LW  2364   (1965)    (state  courp:BMS^  vMa^^^^^^ 
Siipp.  499   (1964).  Since  elections  at-large  for  state  legislatures  are  impermiss^me 
under    most    state    constitutions,    including    California  s     it    see,nsquest^oni^^^^^ 
whether  federal  courts  would  or  should  compel  elections  at-large  for  state  le^s 
laturps    For  federal   courts   to   order   such   elections   would   be    to    ^vip   coniucL 

priety  of  federal  courts  entering  the  districting  business  itself.  Parsons  v.  i^uok 

Director  of  the  Yal^  University  Computer  Center  as  Special  master.  ^'"V-^.  "  "= 
EjislSure  ummately  met  its  d'^adlinl,  the  Master's,  services  were  not  required. 
To  date,  no  master  has  actually  reapportioned  a  legislature. 
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The  principle  which  appears  to  have  caused  the  most  confusion  to 
date  is  (d).  The  question  involved  is  one  of  exactly  what  state  consti- 
tutional provisions  relating  to  apportionment  are  struck  down  when  a 
given  apportionment  is  voided.  The  general  rule  of  statutory  or  con- 
stitutional construction  is  that  those  provisions  which  are  severable  are 
to  remain  in  effect.  Whether  or  not  given  provisions  are  severable  is 
largely  a  matter  of  legislative  intent,  which  involves  the  court  in  asking 
two  questions:  (1)  What  was  the  purpose  behind  the  enactment  of  the 
plan'/  (2)  Would  certain  provisions  if  allowed  to  remain  in  effect  con- 
tribute to  the  realization  of  that  purpose  ?  ^'^^  In  Duffy  v.  Sincock,  a 
federal  district  court  summarized  this  procedure  as  follows : 

In  accordance  with  the  rules  governing  the  invalidity  of  portions 
of  a  statute,  it  has  been  held  that  where  part  of  an  amendment 
to  a  state  constitution  is  invalid  because  it  violates  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  if  the  several  parts  of  the 
amendment  are  separable,  the  valid  portions  may  be  saved,  unless 
it  is  obvious  that  the  intent  of  the  adopters  of  the  amendment  was 
to  accept  one  general  scheme  in  an  entiretj^  in  which  event,  if  part 
of  the  amendment  falls,  the  whole  must  fall  with  it.^'^ 

Unfortunately,  this  formulation  does  not  provide  very  much  guidance 
for  a  state  confronted  with  the  aftermath  of  a  case  such  as  Silver  v. 
J  or  dan, ^''■^  w^hich  declared  the  apportionment  of  the  California  Senate 
violative  of  the  Federal  Constitution.  The  provisions  involving  the  ap- 
portionment of  the  Senate  are  all  contained  in  Article  IV,  Sec.  6,^^  of 
the  California  Constitution  and  may  be  summarized  as  f ollow^s  : 

(1)  There  shall  be  40  senatorial  districts ; 

(2)  Each  district  shall  elect  one  Senator; 

(3)  No  more  than  three  counties  ma}^  be  combined  in  any  district; 

(4)  Multicounty   districts  shall  be   composed  of  whole   contiguous 
counties ;  and 

(5)  No  county  may  have  more  than  one  Senator. 

What  are  the  valid  or  severable  provisions?  What  provisions  must 
the  reapportionment  agency,  whether  federal  court  or  state  legislature, 
anticipate  that  the  state  court  will  consider  binding  ?  On  the  face  of  it, 
it  looks  as  though  the  agency  would  be  compelled  to  guess.  In  California, 
however,  a  rather  firm  answer  is  apparently  available.  It  appears  clear 
that  the  provision  requiring  a  40-member  Senate  is  still  binding  and 
that  the  proA'ision  for  single-member  districts  is  most  likely  binding.^^^ 
This  reasoning  is  based  on  several  considerations.  Both  provisions  not 
only  antedate  1^  the  adoption  in  1926  of  the  ''Little  Federal  Plan"  in 
Article  IV,  Section  6,  and  thus  presumably  fulfill  some  purpose  inde- 
pendent of  the  Federal  Plan,  but  both  are  also  contained  in  Article  IV, 

i«»  See,  e.g..  Carter  v.  Carter  Coal  Co.,  298  U.S.  238  (1935). 

"215  F.  Supp  169,  188-89  n.  19  (1963),  quoting  11  American  Jurisprudence  Sec.  52 
(1937). 

i'»No.  62-953  MC,  U.S.  Federal  Court,  S.D.  Calif.  (3  Dec.  1964). 

^  Calif .  Const.,  Article  27,  Sec.  6.  These  provisions  have  remained  unchanged  since 
adoption  in  1926. 

^»  The  "most  likely"  qualification  is  explained  in  fn.  20  infra. 

18  The  single  member  district  provision  has  been  part  of  the  Constitution  since  state- 
hood and  the  40  member  provision  has  been  included  since  1879. 
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Section  5  (which  was  approved  as  recently  as  1942)  ^o  as  well  as  in 
Section  6,  and  thns  presumably  reflect  the  polity's  most  np-to-date 
thinking,  insofar  as  that  elusive  element  can  be  determined.  They  are 
the  only  two  provisions  of  w4iich  this  may  be  said. 

Moreover,  the  argument  that  any  other  combination  of  compatible 
provisions  contained  in  Section  6— say,  for  example,  numbers  (2)  and 
(3)_has  equal  claim  to  being  severable,  simply  by  virtue  of  being  com- 
patible, is  unpersuasive.  Clearly  all  five  of  the  provisions  cannot  be 
adhered  to  simultaneously,  if  the  "one  person,  one  vote"  criterion  is 
to  be  observed;  i.e.,  at  least  one  must  be  disregarded  and  treated  as 
unconstitutional.  This  being  the  case,  a  strong  argument  can  be  made 
to  the  effect  that  because  at  least  one  provision  is  treated  as  uncon- 
stitutional, the  entire  section  must  be  so  treated.  The  Attorney  General 
of  California,  for  example,  has  argued  that  the  rule  that  "constitu- 
tional portions  of  a  statute  may  be  separable  from  unconstitutional 
portions"  does  not  apply  to  constitutional  amendments: 

This  rule  reflects  the  courts'  traditional  hesitancy  to  upset  statutes 
for  unconstitutionality.  The  day-to-day  relationship  of  court  and 
Legislature  is  not  at  stake  in  constitutional  amendment  cases.  At 
stake  instead  are  the  constitutional  requirement  that  amendments 
be  voted  on  separately  (Const.  Art.  XVIII,  Section  1)  and  the 
principle  that  the  voters  have  a  clear  and  simple  basis  upon  which 
to  vote  .  .  .  The  Constitution  itself  opposes  separability  by  requir- 
ing proposed  amendments  to  be  presented  so  that  they  can  be 
"voted  on  separately"  (Const.  Art.  XVIII,  Section  1)  .  .  .  More- 
over, to  even  qualify  as  a  single  "amendment,"  the  proposed 
changes  must  be  "germane  to  the  general  subject  of  the  amend- 
ment, or  ...  so  connected  with  or  dependent  upon  the  general  sub- 
ject that  it  might  not  be  desirable  that  one  be  adopted,  and  not 
the  other  .  .  .  When  the  Legislature  proposes  a  number  of  changes 
with  one  proposition  it  presumptively  presents  them  as  an  inte- 
grated package  which  stands  or  falls  as  a  unit.  This  single  pack- 
age rule  provides  a  much  more  accurate  reflection  of  the  voters 
will  than  does  an  approach  calling  for  a  refined  analysis  of  each 
provision  .  .  .^^ 


The  Senate  shall  consist  of  40  members,  and  the  Assembly  of  80  members,  to 
be  elected  bv  districts,  numbered  as  hereinafter  provided.  One  half  of  the  Sen- 
ators shall  be  elected  every  two  years,  those  from  the  odd-numbered  districts 
being  elected  when  the  number  of  the  year  is  divisible  by  four. 

[Textually    it  is  not  beyond  argument  whether  "districts"  means     single  mem- 
ber   districts."    However,    it    appears,    in    light    of    California    practice,    that    the 
adopters  intended  this  construction.]        ^    .    .         „„,.,,„   ,-,^^-,x 
21  Opinon  No    60-242,  37  Attorney  General's  Opinions  52,  57-o8   (1961). 

Several  comments  concerning  the  Attorney  Generars  Opinion  are  perhaps  in 
order  First,  the  opinion  is  authority  but  not,  of  course,  precedent.  Second,  al- 
though the  opinion  can  be  easily  read  as  involving  an  unqualified  rejection  of 
the  separability  principle  as  far  as  State  Constitutional  Amendments  are  con- 
cerned it  is,  on  the  other  hand,  possible  to  distinguish  the  fact  situation  giving 
rise  to'  the  opinion  from  the  one  currently  relevant  to  apportionment.  The  Attor- 
ney General  was  concerned  with  a  situation  where  two  amendments  which  were 
noted  in  the  voter's  pamphlet  to  be  mutually  exclusive  were  both  approved  by 
the  electorate  The  question  at  issue  was  whether  or  not  the  nonconflicting  sec- 
tions of  the  amendment  receiving  the  lesser  number  of  votes  were  separable  and 
were  to  stand  along  with  the  amendment  receiving  the  higher  number  of  votes. 
It  was  not,  in  other  words,  a  question  of  what  sections  of  a  single  amendment 
remained  in  effect  when  the  amendment  was  in  part  found  to  be  in  conflict  with 
some  federal  standard.  ,         „  ,  ,v 

Whether  or  not  the  opinion  should  be  accepted  at  face  value  or  more  narrowly 
construed  is  a  matter  of  disagreement  among  the  con.sultants.  Fortunately,  this 
disagreement  is  academic  to  the  extent  that  it  does  not  affect  the  basic  con- 
clusion arrived  at  concerning  the  binding  provisions  relevant  to  the  apportion- 
ment of  the  California  Senate. 
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If  the  Attorney  General's  view  prevails  in  the  state  courts,  clearly 
only  the  provisions  of  Section  5  Avould  need  to  be  adhered  to  in  the 
coming-  apportionment;  in  otlier  words,  a  combination  of  provisions  (2) 
and  (3),  or  any  other  combination  contained  in  Section  6  [except,  of 
course,  (1)  and  (2)]  would  be  void. 

If  this  argument  is  correct,  then  the  apportionment  agency  would 
enjoy  maximum  discretion.  Even  if  the  state  courts  fail  to  adopt  the 
Attorney  General's  line  of  reasoning,  it  would  appear  that  any  appor- 
tionment of  the  Senate  which  contained  a  40-member  house  (provision 
1)  elected  from  single-member  districts  (provision  2)  and  adhered  to 
county  boundaries  (provision  4)  insofar  as  it  was  practicahle  within 
the  confines  of  the  "one  person,  one  vote"  requirement  would  pass 
state  constitutional  muster.  For,  as  a  matter  of  fact,  it  would  be  easily 
shown  that  such  a  scheme  incorporated  the  maximum  number  of  coni- 
patible  provisions  and  included  the  two  (provisions  1  and  2)  which  have 
a  special  status  because  of  their  inclusion  in  Section  5. 


PART  THREE 

AN  ANALYSIS  OF  ALTERNATIVES 

Five  suits  affecting  state  senate,  assembly,  and  congressional  districts 
in  California  provide  the  present  legal  framework  for  apportionment 
in  the  State  of  California.  In  the  first,  Silver  v.  Jordan,  Civil  Action 
No.  62-953MC  (S.D.  Calif.  1964),  a  three-man  federal  district  conrt, 
in  a  2-1  decision,  declared  that  the  existing  apportionment  of  the  State 
Senate  is  unconstitutional.  The  court  withheld  relief  in  order  that  the 
1965  California  Legislature  might  ''properly  reapportion  itself  as  its 
first  order  of  business,  ..."  (Silver  v.  Jordan,  p.  21,  italics  in  the 
original.)  The  court  retained  jurisdiction  to  act  in  the  event  that  the 
Legislature  failed  to  "fairly,  adequately  and  validly  redistrict  state 
senatorial  districts  ...  by  no  later  than  July  1,  1965  ..."  (Silver  v. 
Jordan,  p.  21).  If  the  Legislature  fails  to  act,  or  if  the  Legislature 
reapportions  the  senate  on  other  than  a  straight  population  basis,  there 
is  little  doubt  that  the  federal  district  court  will  provide  by  court  order 
for  the  reapportionment  of  the  senate. 

The  second  suit,  Silver  v.  Brown,  Civil  Action  No.  851488,  Superior 
Court  of  Los  Angeles  County  (Calif.  1965),  challenging  the  state's 
congressional  districts,  is  currently  pending.  While  no  decision  has  yet 
been  made  in  this  case  there  is  a  real  possibility,  in  view  of  the  popula- 
tion disparities  among  several  of  the  state's  38  congressional  districts 
and  the  United  States  Supreme  Court's  decision  in  Weslerry  v.  San- 
ders, 376  U.S.  1  (1964),  that  the  courts  will— either  in  this  or  a  subse- 
quent case — declare  the  current  California  congressional  districts  to  be 
unconstitutional. 

The  third  suit,  Silver  v.  Jordan,  Civil  Action  No.  65-1  MC  (S.D. 
Calif.  1965),  challenged  the  state's  assembly  districts.  It  was  dismissed 
on  March  2,  1965,  on  the  ground  that  Silver  lacked  standing.  In  essence, 
the  court  declared  that  Silver  lived  in  an  Assembly  District  (the  42nd) 
which  was  overrepresented  and  hence  there  w^as  no  dilution  of  Silver's 
vote. 

The  fourth  and  fifth  suits,  Euth  v.  Brown,  Civil  Action  No.  , 

Superior  Court  of  San  Diego  County  (Calif.  1965)  and  Johns  v.  JJnrnli, 
Civil  Action  No.  552017,  Superior  Court  of  San  Francisco  County 
(Calif.  1965),  also  challenge  the  state  assembly  districts,  and  action  is 
pending. 

Whatever  the  disposition  of  these  last  two  cases,  it  is  generally 
assumed  that,  within  the  foreseeable  future,  the  courts  will  be  con- 
fronted with  a  case  wherein  the  plaintiff  can  establish  standing  and 
which  must,  therefore,  be  decided  on  its  merits.  While  the  1961  reappor- 
tionment of  California's  assembly  districts  was  performed  essentially 
on  the  basis  of  population,  there  is  a  real  possibility,  in  view  of  the 
population  disparities  that  do  exist  among  a  number  of  the  state's  80 
assembly  districts,  and  the  United  States  Supreme  Court's  decision  in 
Reynolds  v.  Sims,  377  U.S.  533  (1964),  that  the  courts  will  declare  the 
current  California  assembly  districts  to  be  unconstitutional. 

(48) 
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The  following  is  a  discussion  of  the  alternatives  available  to  the  State 
of  California  if  its  congressional  and  assembly  apportionments,  as  well 
as  its  state  senate  apportionment,  should  be  declared  unconstitutional. 

I.  AVOIDANCE  OF  REAPPORTIONMENT? 

Can  the  Supreme  Court  rulings  be  avoided  in  California?  Basically, 
there  are  four  ways  that  a  Supreme  Court  decision  can  be  altered.  First, 
it  may  be  ignored  and/or  unenforced.  Second,  the  Court  may  overrule 
or  substantially  modify  its  own  decision.  Third,  Congress  may,  in  cer- 
tain kinds  of  cases,  modify  or  reverse  the  court's  decision.  Fourth,  the 
United  States  Constitution  may  be  amended. 

The  first  alternative  is  not  really  plausible  in  the  case  of  reapportion- 
ment. Inferior  courts,  both  state  and  federal,  have  demonstrated  a 
willingness — in  some  cases,  au  eagerness — to  implement  and  enforce  the 
Supreme  Court's  ruling.  If  the  California  Legislature  elects  to  ignore 
such  court  decisions,  there  is  no  doubt  that  the  inferior  courts  will  act. 
In  Silver  v.  Jordan,  supra,  for  example,  the  court  declared  that  "should 
the  California  State  Legislature  fail  to  discharge  its  duty  to  fairly, 
adequately  and  validly  redistriet  state  senatorial  districts  '.  .  .  by  not 
later  than  July  1,  1965,  this  court  will,  before  or  after  that  date,'  hold 
further  hearings,  or  motions ;  devise  redistricting  plans ;  and  make  such 
further  orders  to  take  such  further  steps  as  mav  be  necessary  or  appro- 
priate  "  (p.  21) 

As  the  Supreme  Court  has  stressed,  reapportionment  is  basically  u 
legislative  task,  and  it  is  presumably  better  that  the  people's  elected 
representatives  perform  the  duty  in  accordance  with  the  constitutional 
law  of  the  nation  and  state,  rather  than  have  these  responsibilities  de- 
volve upon  the  judiciary.! 

The  second  alternative,  that  the  Supreme  Court  will  substantially 
modify  or  overrule  itself,  is  not  likely  to  occur  in  apportionment  cases. 
Eight  of  the  nine  justices  supported  the  Reynolds  holding  and  six 
supported  the  Wesherry  holding.  A  careful  reading  of  all  the  opinions 
shows  that  six  of  the  nine  believe  that  the  proper  standard  for  each 
type  of  apportionment  is  "one  person,  one  vote."  Two  others  believe 
this  is  too  rigid  a  standard  but  nonetheless  agree  with  the  six  that 
the  court  has  properly  entered  this  "political  thicket"  in  defense  of 
constitutional  rights.  Only  one  justice  (Harlan)  holds  the  older  view 
that  apportionment  should  never  be  a  judicial  concern.  Subsequent 
cases,  including  Fortson  v.  Dorsey,  85  S.  Ct.  498  (1965)  indicate  that 
the  Supreme  Court  of  the  United  States  will  not  overrule  itself  nor 
permit  any  substantial  deviation  from  the  "one  person,  one  vote" 
criterion  for  legislative  apportionment.^ 

The  third  alternative,  congressional  action  to  reverse  or  modify  the 
Supreme  Court's  reapportionment  decisions,  could  be  accomplished  in 
one  of  two  ways,   (a)   Congress  could  pass  a  law  removing  the  juris- 

1  In  Reynolds,  for   example,   the   court   observed  that   "legislative   reapportionment   is 

primarily  a  matter  for  legislative  consideration  and  determination,  and  .  .  . 
judicial  relief  becomes  appropriate  only  when  a  legislature  fails  to  reapportion 
according  to  federal  contitutional  requisites  in  a  timelv  fashion  after  having 
had  an  adequate  opportunity  to  do  so."   377   U.S.  533,   586    (1964). 

2  In  Fortson  v.  Dorsey,  85   S.  Ct.   498    (1965),  which  dealt  in  an  introductory  fa.shion 

with  the  knotty  problem  of  multimember  districts  and  which  is  discussed  in 
Part  Two  of  this  report,  the  Supreme  Court  cited  with  emphasis  key  passages 
from  the   Reynolds   opinion,   thereby   reasserting   the   essentials   of   that   decision. 
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diction  of  tlie  federal  courts  over  apportionment.^  Such  a  bill  was 
passed  by  the  House  of  Representatives  on  August  19,  1964,  by  a  vote 
of  218-175.  However,  one  month  later,  at  the  end  of  a  long  struggle 
over  this  and  related  measures,  the  United  States  Senate  defeated 
the  bill  56-21  In  view  of  the  composition  of  the  newly  elected  89th 
Congress,  it  is  not  likely  that  such  a  bill  could  be  passed  this  year 
or  next.  Even  if  such  a  bill  were  to  be  passed,  we  do  not  know  whether 
or  not  the  President  would  sign  it  into  law.  If  he  vetoed  it,  the  1964 
votes  suggest  that  there  would  not  be  a  two-thirds  majority  m  either 
house  to  override  his  veto.  And  even  if  Congress  passed^  such  a  law 
and  the  President  signed  it,  there  is  ahvays  the  possibility  that  the 
Supreme  Court  would  declare  it  to  be  unconstitutional.  A  very  grave 
constitutional  crisis  would  probably  then  ensue  with  unpredictable 
consequences.4  It  would  appear  that  a  law  removing  the  jurisdiction 
of  the  federal  courts  over  reapportionment  cases  is  only  a  remote 
possibility. 

(b)  The  other  thing  that  Congress  could  do  would  be  to  declare 
a  moratorium  on  federal  court  action  over  reapportionment  for  a 
stated  period  of  time— say  two  years.  However,  while  such  a  bill  might 
have  more  support  than  an  act  removing  the  judiciary  from  appor- 
tionment controversies  completely,  it  is  not  likely  that  it  would  pass 
the  89th  Congress.  Perhaps  the  most  important  reason  tor  this  is  the 
demonstrated  willingness  of  Senators  favorable  to  the  Ueynolds  deci- 
sion to  filibuster  any  such  proposal  to  death.^  But  even  if  Congress 
were  to  pass  such  a  law,  there  would  remain  the  question  of  presiden- 
tial approval  and  the  possibility  of  the  Supreme  Court  declaring  it 

k'icftfve'^  of  thi  power  of  Congress  to  limit  the  .iurisdlction  of  the  federal 
tudtclry  (with  the  exception  of  the  Supreme  Courfs  original  J""ifi<^tion  pre- 
irr/bPd  in  Article  III  Section  2  of  the  Constitution)  as  it  sees  fit  Hojever, 
+1^1  <l,,T.reTiiermfrt  while  accepting  this  limitation  on  its  appellate  jurisdiction 
took  painf  to  po[nt  ^ut  that  ?lis  was  only  one  limitation  on  habeas  corpus 
«r,npa?s  and  that  the  rest  of  its  appellate  power  in  habeas  corpus  cases  was 
unaffected  bv  the  statute  It  also  asserted  that  its  general  appellate  power  was 
p?escHbed  by  the  Constitution,  and  did  not  pass  on  whether  or  not  the  act 
would  hive  been  valid  had  it  eliminated  all  of  the  court's  jurisdiction  in  habeas 
corpus    cases     ThiT^^^  the    Supreme    Court   wm    normally    accept    Congre.ss 

determination  of  what  the  jurisdiction  of  the  federal  courts  shall  be  the  court 
Srwell  decide  that  a  statute  completely  eliminating  the  jurisdiction  of  all 
fed/ral    courts    in    one    class    of    cases,    such    as    legislative    apportionment,    was 

within  t^ese  time  limits,  to  promulgate  reapportionment  plans  so  that  appor- 
«inment  woulTbe  'S>nsistent  with  the.  requirements  of  the  C^stitution  of  t^e 
TTnited  States"  This  latter  provision  implied  approval  of  the  basic  bupreme 
Court  dec^ion  in  Rerjnolcl^  and,  along  with  the  other  provisions,  clearly  showed 
how  far  the  opponents  of  the  decision  were  willing  to  compromise  in  order  to 
l27n  even  a  sUght  delay  In  sum,  the  whole  episode  showed  that  un  ess  senti- 
ifent  chTnles  rfpidly  in  the  U.s'.  Senate,  even  mildly  worded  delaying  action 
is  unlikely  to  be  accepted. 
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unconstitutional.  It  would  appear  that  such  a  law  is  only  a  remote 
possibility. 

The  fourth  alternative,  amendhient  to  the  United  States  Constitu- 
tion overruling  or  modifying  the  court's  reapportionment  decision, 
could  be  accomplished  in  one  of  two  ways.  First,  Congress  could 
propose  such  an  amendment  to  be  ratified  by  either  state  legislatures 
or  state  conventions  in  three-fourths  (38)  of  the  states.  Second,  Con- 
gress could  be  compelled,  on  application  of  two-thirds  (34)  of  the 
states  to  call  a  national  convention  for  the  purpose  of  proposing  such 
an  amendment  for  ratification  by  the  state  legislatures  or  state  conven- 
tions. Both  methods  would  be  time-consuming,  and  certainly  neither 
one  could  be  accomplished  before  the  July  1,  1965,  deadline  set  by 
the  federal  district  court  for  the  reapportionment  of  the  California 
State  Senate.  In  fact,  it  is  unlikely  that  either  method  could  be  suc- 
cessfully employed  to  adopt  such  an  amendment  at  any  time  during 
this  year,  or  in  the  foreseeable  future. 

First,  Congress  can  only  propose  a  constitutional  amendment  by  a 
two-thirds  vote  of  both  houses.  The  votes  in  the  88th  Congress  last 
fall,  and  the  composition  of  the  89th  Congress,  suggest  that  a  two- 
thirds  majority  for  such  a  measure  could  not  be  secured  in  either 
house  of  Congress  this  year  or  next.  Even  if  such  a  majority  could 
be  obtained,  however,  it  is  doubtful  that  such  a  proposal  would  be 
ratified  in  the  required  38  states.  There  are  two  reasons  for  this  doubt. 
One  is  that  state  legislatures  have  been  and  are  being  reapportioned 
rapidly  since  Baker  v.  Carr,  369  U.S.  186  (1962),  and  Reynolds  v. 
Sims,  and  the  resulting  legislative  bodies  are  not  nearly  as  responsive 
to  such  a  proposal  as  their  predecessors  may  have  been.  The  other 
reason  is  the  result  of  the  1964  election.  This  landslide  election,  af- 
fecting both  reapportioned  and  nonreapportioned  legislatures,  resulted 
in  such  an  enormous  increase  in  "liberal"  state  legislators  that  even 
if  no  state  legislatures  had  been  reapportioned  lately,  the  prospects 
for  the  passage  of  such  an  amendment  would  have  been  seriously 
diminished. 

The  second  method  of  amending  the  Constitution  has  never  been 
used  in  American  history.  According  to  Article  V  of  the  U.S.  Con- 
stitution, "The  Congress,  ...  on  the  application  of  the  legislatures 
of  two-thirds  of  the  several  states,  shall  call  a  convention  for  propos- 
ing amendments.  ..."  As  of  early  March  1965,  21  states  had  made 
application  to  Congress  since  1962  for  a  constitutional  convention  for 
some  kind  of  amendment  regarding  apportionment  of  state  legislatures. 
Nevertheless,  it  would  seem  that  securing  the  approval  of  34  state 
legislatures  for  applications  for  a  constitutional  convention  is  nearly 
as  unlikely  as  securing  the  approval  of  38  state  legislatures  for  any 
ensuing  amendment.  In  summary,  constitutional  amendment  to  over- 
rule or  substantially  modify  the  Supreme  Court's  apportionment  de- 
cision does  not  appear  likely. 

II.  APPROACHES  TO  REAPPORTIONMENT 

In  the  light  of  the  foregoing  analysis,  it  seems  inescapable  that  the 
California  Senate  will  be  reapportioned  prior  to  next  year's  elections, 
either  by  the  Legislature  or  by  the  federal  court.  In  this  connection, 
it  should  be  pointed  out  that  the  court  may  consider  the  apportion- 
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ment  of  the  Assembly  as  well  as  the  Senate  in  determining  the  validity 
of  anv  Senate  reapportionment.  In  Maryland  Committee  or  fair  Bep- 
reseniation  v.  Taives,  377  U.S.  633  (1964),  the  Supreme  Court  declared 
that  "in  reviewing  a  state  legislative  reapportionment  case  this  court 
must  of  necessitv  consider  the  challenged  scheme  as  a  whole  m  deter- 
mining whether"  the  particular  state's  apportionment^  plan,  m  its  en- 
tirety meets  federal  constitutional  requisites.  It  is  simply  impossible 
to  decide  upon  the  validity  of  the  apportionment  of  one  house  of  a 
bicameral  Legislature  in  the  abstract,  without  also  evaluating  the 
scheme  of  representation  employed  with  respect  to  the  other  house. 
Bather  the  proper,  and  indeed  indispensable,  subject  for  judicial  tocus 
in  a  legislative  apportionment  controversy  is  the  overall  representation 
accorded  to  the  state's  voters,  in  both  houses  of  a  bicameral  state  Legis- 

lature  ' '  ^ 

This  ruling  seems  to  suggest  that  federal  courts  are  required  to 
rule  on  the  constitutionality  of  loth  houses  when  hearing  cases  mvolv- 
ino-  only  one.  As  a  matter  of  fact,  however,  no  federal  court  has  tol- 
lowed  this  course  of  action.  In  adjudging  the  California  Senate  to  be 
unconstitutionallv  apportioned,  for  example,  the  federal  court  made  no 
iudoment  about  the  constitutionality  of  the  Assembly's  apportionment. 
It  did  note  that  there  was  "no  controversy  here"  regarding  the  As- 
sembly "since  the  apportionment  in  the  lower  house  is  based  solely  on 
population."  But  in  support  of  this  statement  it  merely  cited  the  rele- 
vant sections  of  the  California  Constitution  and  the  California  Elec- 
tions Code;  it  did  not  inquire  into  whether  the  Assembly  wa^^wi  /ac* 
so  apportioned.^-  It  may  have  been  that  the  court  regarded  the  Cali- 
fornia Senate  as  so  patently  in  violation  of  the  "one  man,  one  vote 
principle  that  its  reapportionment  was  clearly  required  regardless  ot 
the  validity  or  compensatory  characteristics  of  Assembly  apportion- 

Wliatever  its  reasons  for  not  adhering  literally  to  the  apparent  com- 
mand of  the  Tawes  decision,  the  quotation  cited  above  raises  a  number 
of  possibilities  in  the  present  California  context.  If  the  Legislature  cZoes 
tzof  reapportion  the  Senate  validly  this  year,  then  the  federal  court  pre- 
sumably will  do  so.e-^  As  it  proceeds  to  do  this-either  by  itself  or 
through  a  special  master— it  may  or  it  may  not  consider  the  apportion- 
ment of  the  Assembly.  If  it  chooses  to  do  so,  then  a  number  of  outcomes 

•377  U.S.  633,  673  (1964)-  ^r    U  S    Federal  Court,  S.D.  Calif.   (3  Dec.  1964),  p.  4. 

«aSiZterv.  Jordan    No.  62-953  MCU.bieae^^^^^^  Governor  or  Lieuten- 

"  ^Pfnt'^Srernor'^cotw  ^?n"'ent^'he%\u^^^^^  Commission    is 

probably  misguided.  Article   IV    Section   6,   provides   tliat   "should  the 

The   California  Constitution    Article^  Vbe^^^      the    adoption    of   this    section 

^.^^ft^VTfirst   ?eKuTar'  ses^'si^^^^  decennial    federal    census    fall    to 

P^^   a     "t'lte    or    federal    court    mUjht    construe    this    language    more    loosely, 

^  in/that  tince    the    framers   of   Article    IV,    Section    6,    presumably   gave    no 

f,.n3h?  to  the  possibility  of  In  irregular,  court-ordered  reapportionment    it  was 

necefsary  to  construe  th'e  ''intent"  of  the  framers  regarding  these  unanticipated 
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are  conceivable.  It  would  presumably  hold  hearings  on  the  matter  and 
then  render  a  judgment.  If  it  then  found  the  Assembly  to  be  constitu- 
tionally apportioned  it  could  then  proceed  to  reapportion — or  have  a 
mastei"  reapportion — the  Senate.  Or,  it  might  find  the  Assembly  appor- 
tionment only  temporarily  permissible  (i.e.,  until  after  the  1970  census). 
Finally,  it  might  find  the  Assembly  apportionment  unconstitutional 
and  requiring  prompt  remedial  action.  Presumably,  it  would  then  order 
the  Legislature  to  reapportion  the  Assembly  well  in  advance  of  next 
year's  primary  elections. 

On  the  other  hand,  the  court  might  prefer  to  proceed  with  its  reap- 
portionment of  the  Senate  without  considering  the  apportionment  of  the 
Assembly.  It  could  do  so  simply  out  of  a  sense  of  judicial  restraint, 
Tawes  notwithstanding,  by  concluding  that  the  Assembly  was  at  least 
arguably  constitutional  and  that  since  the  matter  was  not  technically 
before  the  court,  it  would  not  deal  with  it.  (We  regard  this  latter  de- 
velopment as  by  far  the  more  likely. ) 

The  same  kinds  of  choices  are  open  to  the  federal  court  if  the  Legis- 
lature does  reapportion  the  Senate  this  year.  (It  should  be  noted  in 
this  connection  that  the  Supreme  Court  has  warned  against  apportion- 
ment plans  for  entire  state  legislatures  wherein  minor  disparities  in 
the  two  chambers  become  cumulative  instead  of  offsetting  each  other. 
".  .  .  [W]here  the  same  areas  are  disadvantaged  in  both  houses  of  a 
state  legislature,  [such  disparities]  may  .  .  .  render  the  apportion- 
ment scheme  at  least  constitutionally  suspect."  Lucas  v.  Forty-fourth 
General  AssemUy  of  the  State  of  Colorado,  84  S.  Ct.  1472  (1964).) 

conditions.  If  a  court  did  so,  it  might  conclude  that  it  was  permissible  to  convene 
the  Reapportionment  Commission  following  a  legislative  failure  to  reapportion 
in  accordance  with  a  court  order.  We  regard  this  as  unlikely,  but  possible. 

The  California  Supreme  Court  has  dealt  obliquely  but  not  definitively  with  this 
subject.  In  1963,  Los  Angeles  Mayor  Samuel  W.  Yorty  and  others  attempted  to 
compel  the  Reapportionment  Commission  to  convene  and,  in  the  light  of  the  then 
recent  Baker  v.  Con-  doctrine,  reapportion  the  State  Senate.  The  California 
Supreme  Court  refused  to  do  so.  The  core  of  its  reasoning  was  as  follows  (in 
Yo7-ty  V.  Anderson,  384   P.   2d   417,    419-420)  : 

"Under  Section  6  of  article  IV  the  power  of  the  commission  to  act  is  expressly 
conditioned  upon  the  failure  of  the  Legislature  to  reapportion  the  assembly  and 
senatorial  districts  at  the  first  regular  session  following  each  decennial  federal 
census.  The  reapportionment  of  the  senatorial  districts  made  by  the  Legislature 
in  1961  occurred  at  the  first  regular  session  after  the  1960  federal  census.  (Stats. 
1961,  Chs.  23,  1235,  pp.  879-880,  2983.)  If,  on  the  one  hand,  this  reapportionment 
is  valid,  the  commission  of  course  has  no  present  power  to  act  with  respect  to 
senatorial  districts.  On  the  other  hand,  if  we  assume,  as  petitioners  assert  and 
as  indeed  they  must  establish  in  order  to  prevail  in  this  proceeding,  that  the 
portion  of  Section  6  complained  of  here  is  both  invalid  and  severable  from  the 
provision  relating  to  the  commission,  the  Legislature  nevertheless  has  acted  to 
reapportion  the  senatorial  districts  and  the  requisite, condition  to  exercise  of  the 
conimission's  power  has  thus   not  been  satisfied. 

''Section  6  without  doubt  vests  in  the  Legislature,  not  the  commission,  the 
primary  duty  and  power  to  reapportion,  and  the  obvious  purpose  of  the  provision 
establishing  the  commission  is  to  provide  an  alternative  method  of  reapportion- 
rnent  to  be  used  only  in  the  event  of  legislative  inaction.  Here  the  Legislature 
did  not  fail  to  act ;  to  the  contrary,  it  enacted  a  complete  reapportionment  plan, 
and,  in  the  event  that  this  plan  is  held  invalid  by  judicial  decision,  the  Legis- 
lature, under  a  reasonable  construction  of  Section  6,  is  entitled  to  an  opportunity 
to  adopt  a  plan  that  Avill  meet  the  requirements  of  the  Federal  Constitution.  .  .  . 

"Our  conclusion  that  the  commission  has  no  present  power  to  act  is  in  accord 
with  an  opinion  of  the  Legislative  Counsel  relating  to  the  analogous  situation 
which  would  arise  if  a  i-eapportionment  by  the  Legislature  of  assembly  districts 
were  nullified  on  referendum.  (Legislative  Counsel's  Opinion  No.  5463,  Dec.  12, 
1960,  as  reported  in  Assembly  Interim.  Comm.  Rep.  1959-1961,  vol.  7,  No.  5, 
pp.  100-101.)  In  concluding  that  a  new  reapportionment  by  the  Legislature  would 
be  proper  under  Section  6,  the  Legislative  Counsel  stated  with  respect  to  the 
power  of  the  commission  :  'The  apparent  purpose  of  the  provision  [relating  to 
the  duties  of  the  commission]  is  to  prevent  the  Legislature  from  failing  to  act 
to  redistrict  the  state  as  soon  as  possible  after  each  federal  census.  It  is  clear 
that  if  the  Legislature  had  failed  to  enact  a  statvite  establishing  new  assembly 
districts  at  this  session,  the  Reapportionment  Commission  would  be  required  to 
act.  The  Legislature  having  acted,  liowever,  it  is  our  opinion  that  the  Reappor- 
tionment Commission  is  neither  required  nor  authorized  to  take  any  action.   .   .  .'  " 
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The  Legislature  may,  of  course,  decide  to  reapportion  the  assembly 
(and  congressional)  districts  in  anticipation  of  the  courts  ordering  it 
to  do  so.  This  could  be  accomplished  together  with  Senate  reapportion- 
ment or  in  separate  measures^  Another  possibility  would  be  for  the 
Assembly  (or  the  Legislature)  to  adopt  a  "contingency  plan"  reap- 
portionment for  the  Assembly  just  in  case  the  federal  court— either 
in  the  course  of  its  handling  of  the  Senate  case  or  as  an  independent 
decision  growing  out  of  some  additional  court  action — or  a  state  court 
decided  to  order  Assembly  reapportionment.  This  "contingency  plan" 
would  go  into  effect  only  upon  a  court  order  to  reapportion  the  As- 
sembly. 

There  is,  finally,  another  possibility,  namely,  the  passage  by  the 
Assembly  alone  of  a  reapportionment  plan  for  the  Senate  only,  for  the 
Assembly  only,  or  for  both  houses.  The  propriety  of  any  such  action 
is  a  matter  quite  obviously  beyond  the  scope  of  this  report.  However, 
it  is  appropirate  to  note  this  possibility  and  to  make  a  few  comments 
upon  it.  An  apportionment  scheme  embodied  in  such  an  Assembly 
action  might  be  regarded  favorably  by  the  federal  court  which  pre- 
sumably is  not  anxious  to  reapportion  the  Senate  (or  the  Assembly) 
by  itself.  An  Assembly  scheme,  if  it  met  constitutional  standards,  would 
have  a  certain  legitimacy  about  it,  since  the  Assembly  is  already  appor- 
tioned largely  on  the  basis  of  population.  The  court  might,  m  other 
words,  accept  all  or  most  of  any  such  proposal. 

III.  THE  PROBLEM  OF  VALIDITY 

However  the  Legislature  (or  the  Assembly  alone)  decides  to  proceed, 
one  of  the  pressing  questions  is  what  portions  of  the  California  Consti- 
tution are  still  valid  and  therefore  binding. 

This  matter  was  partially  discussed  in  an  earlier  section  of  the  report 
(Part  Two,  VI).  Therein,  it  was  shown  that  there  are  five  state  con- 
stitutional provisions  affecting  Senate  reapportionment : 

(1)  There  shall  be  40  senatorial  districts 

(2)  Each  district  shall  elect  one  Senator 

(3)  No  more  than  three  counties  may  be  combined  in  any  district 

(4)  Multicounty  districts  shall  be   composed   of  whole   contiguous 
counties 

(5)  No  county  may  have  more  than  one  Senator. 

With  the  possible  exception  of  number  (5),  no  single  provision  is 
invalid  on  its  face ;  and  it  appears  that  no  more  than  two  of  the  exist- 
ing provisions  may  be  adhered  to  simultaneously.  The  question  now 
arises  as  to  what  the  Legislature  can  validly  do  by  statute  and  what  will 
require  a  constitutional  amendment.  Before  dealing  with  this  question, 

T  Such  an  act  might  be  challenged  in  the  courts  on  the  grounds  that  the  California 
Constitution  calls  for  reapportionment  every  10  years  ^^.^y-^s  a  matter  of  fact 
the  California  courts  have  held  that  the  legislative  power  *«  form  legislative  d^s 
tricts  can  be  exercised  but  once  during  the  Penod  between  o^fi^deral  census  ana 
the  succeeding  one  (Wheeler  v.  Herbert,  152  Cal.  244  ;  -Do«^eZvMcLees  199  Cal 
144).  The  disposition  of  the  case  would  then  depend  upon  whether  the  1961  ap 
portionment  was  adjudged  to  be  constitutional  or  not  If  not,  then  another  ap 
portionment  would  clearly  be  both  permissible  and  mandatory.  ^^,,^A  v,p  nut 

It  should  perhaps  be  noted  that  in  such  proceedings  the  Assembly  would  be  put 
in  the  awkard  position  of  arguing  that  it  was  not  presently  constitutionally  con 
stituted. 
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the  state  constitutional  provisions  affecting  Assembly  apportionment 
will  be  set  forth. ^ 

(1)  There  shall  be  80  Assembly  districts 

(2)  Each  district  shall  elect  one  member  of  the  Assembly 

(3)  Multicounty   districts   shall  be   composed   of   whole   contiguous 
counties 

(4)  Assembly  districts  shall  be  as  nearly  equal  in  population  as 
may  be. 

Again,  no  single  provision  is  invalid  on  its  face  and  number  (4) 
clearly  supports  the  philosophy  of  Reynolds.  But  the  combination  of 
(1)  and  (3)  may  often  force  apportionments  which  deviate  imper- 
missibly from  the  "one  man,  one  vote"  standard.  Therefore,  as  a  prac- 
tical matter,  one  or  the  other  of  them  would  quite  probably  have  to  be 
ignored  in  any  temporary  reapportionment  and  some  constitutional 
change  would  seem  to  be  indicated. 

In  advance  of  state  constitutional  change,  and  in  the  absence  of  any 
advisory  opinions  from  the  state  courts,  the  Legislature  must  initiallv 
make  judgments  about  which  provisions  are  still  valid  and  binding,  and 
which  are  not. 

One  possibility  is  that  the  state  courts  may  ultimately  decide  that  the 
existing  provisions  are  inseparable— part  of  a  "  package  "—and  that 
therefore  none  of  them  are  binding  any  longer.  The  Legislature  could 
anticipate  this  ruling  and  reapportion  one  or  both  houses  without  re- 
gard to  any  existing  state  constitutional  provisions.  Whether  the  state 
courts  will  in  fact  regard  none  of  the  provisions  as  binding  is  simply 
unknowable  at  this  time.  It  can  be  pointed  out,  however,  that  a  legis- 
lative reapportionment  which  ignores  all  existing  provisions  is  more 
likely  to  be  found  in  violation  of  the  State  Constitution  than  one  which 
adheres  to  it  as  closely  as  possible.  In  other  words,  for  the  Legislature 
to  anticipate  a  court  ruling  declaring  no  provisions  still  valid  would  be 
the  most  risky  procedure.  But,  of  course,  it  might  be  upheld,  risky 
or  not. 

Regarding  the  Senate,  the  alternative,  as  suggested  in  the  earlier 
section  (Part  Two,  VI),  is  to  regard  two  of  the  five  provisions  affecting 
Senate  apportionment  as  still  binding.  If  this  is  to  be  the  course  of 
action,  the  question  becomes:  Which  two!  As  argued  in  the  earlier 
section  (Part  Two,  VI),  provisions  (1)  [40  Senators]  and  (2)  [one 
Senator  per  district]  would  seem  to  have  the  best  claim  to  being  still 
valid.  They  are  clearly  compatible  and,  unlike  the  other  provisions, 
enjoy  special  constitutional  status. 

The  only  other  clearly  compatible  pair  is  (2)  and  (3).  As  argued  in 
the  earlier  section  (Part  Two,  VI),  however,  the  use  of  these  two  pro- 
visions—or any  other  two  except  (1)  and  (2)— is  of  doubtful  validity. 

Adherence  to  provisions  (1)  and  (2)  is  clearly  less  risky  than  ignor- 
ing all  existing  provisions.  It  is  difficult  to  see  how  the  state  courts  could 
invalidate  a  reapportionment  which  respected  as  much  of  the  current 
state  constitution  as  is  it  possible  to  do.  On  the  other  hand,  it  should  be 

8  The  preceding  and  following  lists  of  relevant  state  constitutional  provisions  are  not 
given  in  the  language  of  the  California  Constitution  itself.  That  language  is 
very  difficult  to  understand,  especially  on  first  reading.  The  lists,  then,  are  com- 
prised of  our  own  formulations  of  the  state  constitutional  requirements  For 
those  wishing  to  read  the  constitutional  language,  see  Appendix  B. 
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repeated   that   the  first   alternative— ignoring  all  existing  state   con- 
stitutional requirements  for  the  Senate— might  be  upheld  by  the  state 

courts.  _  .  •       T^         11 

In  the  case  of  the  Assembly,  rather  different  questions  arise.  It  would 
seem  even  more  unlikely  than  in  the  case  of  the  Senate  that  the  state 
courts  would  find  all  of  the  existing  provisions  (listed  as  1  through  4 
above)  invalid.  The  Assembly  apportionment  is  already  based  largely 
on  population,  and,  as  noted  above,  it  is  only  the  combination  of  pro- 
visions (1)  [80  Assembly  districts]  and  (3)  [multicounty  districts 
shall  be  composed  of  whole  contiguous  counties]  which  raises  the  possi- 
bility that  impermissible  deviations  will  be  unavoidable  it  these  pro- 
visions are  respected.  Whether  such  deviations  would  m  fact  be  un- 
avoidable is  an  open  question,  the  answer  to  ^\diich  would  vary  over 
time  To  repeat,  therefore,  it  is  impossible  to  predict  with  any  confidence 
whether  the  courts  will  treat  all  of  these  provisions  as  binding  or 
whether,  on  the  other  hand,  they  will  regard  some  or  all  ot  them  as 

invalid.  ,     .        ^  ^  ,     ,,         ,. 

The  precedino-  paragraphs  have  been  designed  to  suggest  alternative 
courses  of  action  available  to  the  Legislature.  Which  course  of  action 
the  Legislature  should  adopt  is,  of  course,  a  political,  not  a  technical, 
question. 
Congressional  Apportionment 

It  remains  to  touch  on  the  issue  of  congressional  apportionment. 
There  are  fewer  state  constitutional  restrictions  regarding  the  drawing 
of  congressional  district  lines  than  there  are  regarding  Assembly  or 
Senate  districts.  (See  Article  IV,  Section  27,  Appendix  B).  A  con- 
gressional district,  unlike  either  assembly  or  senate  districts,  may  cross 
a  county  line  and  include  only  part  of  one  or  more  counties. 

There  are  basically  three  ways  to  form  a  congressional  district.  A 
whole  county  mav  become  a  congressional  district.  (In  this  instance,  the 
cono-ressional  district  will  necessarily  be  composed  of  whole  assembly 
districts,  because  assembly  districts  may  not  cross  county  lines,  except 
to  include  whole  counties).  Secondly,  multiple  whole  counties  may 
become  a  congressional  district.  (In  this  instance,  assembly  districts 
may  be  divided") .  Thirdly,  congressional  districts  may  be  formed  withm 
counties  having  populations  which  merit  more  than  one  congressional 
district  and  any  residue  consisting  of  a  whole  assembly  district  may  be 
attached  to  contiguous  whole  assembly  districts  in  another  county. 
(In  this  instance,  assembly  districts  may  not  be  divided.) 

This  third  circumstance  is  almost  bound  to  create  congressional  dis- 
tricts which  are  substantially  unequal  in  population.  There  are  two 
reasons  for  this.  First,  assembly  districts  will  probably  vary  m  pop- 
ulation and  may  compound  the  inequalities  when  combined  to  form 
con<^re.ssional  districts.  Second,  and  far  more  importantly,  this  third 
circumstance  applies  "only"  in  the  large-population  counties,  but  this 
is  enou'^h  to  insure  that  most  congressional  districts  m  the  state  will 
have  to°be  based  on  whole  assembly  districts.  The  problem  arises  from 
the  fact  that  the  number  of  assembly  districts  is  not— and  probably 
never  will  be— exactly  divisible  by  the  number  of  congressional  dis- 
tricts This  makes  it  inevitable  that  either  (a)  some  congressional  dis- 
tricts (within  large  counties)  will  contain  more  assembly  districts  than 
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Others,  or  (b)  some  eongressional  districts  (outside  the  large  counties 
and  even  though  not  bound  by  assembly  district  lines)  will  have 
disproportionately  large  (or,  after  California's  congressional  delegation 
goes  beyond  40,  disproportionately  small)  populations. 

If  the  state  constitutional  provision  requiring,  in  effect  that  most 
congressional  districts  be  based  on  assembly  districts  is  respected  in  anv 
tuture  reapportionment— C7'f«  if  assembly  districts  are  identical  in 
population— li  is  quite  unlikely  that  the  apportionment  would  meet  the 

one  man  one  vote"  standard.  Therefore,  it  is  probably  fair  to  say 
tHat  any  future  reapportionment,  even  if  temporary,  would  have  to 
treat  that  state  constitutional  requirement  as  no  longer  valid 

Finally,  it  should  be  noted  that,  as  argued  earlier  (in  Part  Two  III 
A),  the  standards  applied  to  congressional  districts  will  probably  be 
even  more  strict  than  those  applied  to  state  legislative  districts  » 

Ihe  only  other  restriction  in  the  State  Constitution  which  has  any 
bearing  on  this  issue  provided  that  when  a  congressional  district  con- 
sists of  two  or  more  counties  it  shall  not  be  separated  by  any  countv 
m  another  congressional  district. 

IV.  BASIC  OPTIONS  FOR  THE  FUTURE 

Regardless  of  what  temporary  steps  are  taken  by  the  courts  and/or 
the  Legislature  to  satisfy  the  Reynolds  ruling,  sooner  or  later  the  Cali- 
fornia Constitution  is  going  to  have  to  be  amended.  What  follows  is 
an  analysis  of  some  of  the  basic  questions  and  possibHities  which  are 
likely  to  arise  m  any  such  process. 

A.  A  Unicameral  Legislature 

One  possibility  is. the  adoption  of  a  unicameral  legislature.  While 
such  a  step— especially  under  present  circumstances— would  have  many 
political  ramifications  which  go  beyond  the  purview  of  this  report 
there  are  certain  traditional  arguments  for  and  against  unicameralism 
which  can  properly  be  set  forth  herein. 

Perhaps  the  most  common  argument  in  behalf  of  a  unicameral  Legis- 
lature since  the  Reynolds  decision  is  that  if  the  apportionment  in  both 
houses  IS  based  on  population,  then  a  second  chamber  is  superfluous,  or 
redundant.  It  is  also  contended  that  a  unicameral  Legislature  would 
be  more  efficient  and  less  costly.  Moreover,  a  unicameral  Legislature 
would  simplify  the  task  of  the  voters,  thereby  increasing  the  possibility 
that  they  would  cast  informed  ballots.  In  addition,  it  would  fix  responsi- 
bility more  clearly. 

Another  argument  which  has  traditionally  been  made  on  behalf  of 
unicameral  legislatures  is  that  they  reduce  the  possibility  of  legislative 
stalemate  and  inaction.  This  argument  is  not  entirely  consistent  with 
the  newer  contention  that  a  second  chamber  also  based  on  population 
is  superfluous. 

The  opponents  of  unicameralism  regard  all  or  most  of  these  argu- 
mentsjis  either  false  or  unproven  or  misleading.  As  against  the  conten- 

'^^1i'binlKR^??nT^"^t°l*^®  V-1^-  ^°"^^  1^  Representatives  recently  reported  out 
Dosed  nf  ;?ntfi?^,L'i^'''-^  "^""^"^  require  that  all  congressional  districts  be  -com- 
K  «h^n  hi^  "^  territory,  in  as  compact  form  as  practicable"  and  that  no  dis- 
trct  shall  have  a  population  more  than  15  percent  greater  or  smaller  than  the 
average  obtained  by  dividing  the  total  population  of  the  state  by  the  number  of 
congressional  districts  in  the  state.  [After  this  report  was  completed  the  House 
of  Representatives  passed  this  bill.  See  Appendix  D  ]  "^""ipiecea,  i.ne  ±iouse 
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tion  that  a  second  house  based  on  population  is  ^^V^^^^^  ^^tyleT^and 
that  two  chambers  inevitably  develop  differen    traditions    st^^^^^^ 
TDcrsonalities.  In  more  concrete  terms,  they  are  likely  to  represent  voteis 
an?  interests  differently  regardless  of  the  fact  that  they  are  both  based 

'\TrwouM"probably  be  true  even  if  both  houses  of  the  Legislature 
were  ^rticaUn  size  and  districting-an  unlil^ly  ^^^-^^^^^^^T-^^;^ 
ply  because  different  legislators  behave  ^fff^^ently  And  each  varm^^^^^^ 
in  their  comparative  electoral  process  will  engender  still  more  dittei 
^ces  The  chambers  will  probably  be  different  i^-^  ^^.^^^^^^^^ 
districts  represented.  One  house  may  have  ^^^^^^  if^^X r  dTstScts 
districts  while  the  other  may  have  at  least^some  multimember  districts. 
And  the  length  of  terms  of  office  may  differ.  .      ,       „  „         ,.  ,+ 

Slice  the  houses  will  in  fact  be  different,  then  it  also  follows  that 
the'rdittn'al  argument  about  ^  checks  and  ba^nces-  eontm--^ 
apply.  Stalemate  will  perhaps  be  less  l^^ely  than  when  one  chamber 
was  aiDDortioned  on  a  basis  other  than  population,  but  there  will  m 
rtab^'be'colntion,.  rivalry,,  and  ^i^-ing.  perspectives  as  between 
the  two  chambers,  and  this-it  is  contended-is  a  good  thing. 

As  for  the  contention  that  a  unicameral  Legislature  will  be  less 
cos^fv    that  depends  on  a  number  of  other  considerations,,  especially 
izf^nfstffinr  allowances    Moreover,  if  -\ -^  tXTa^edbT- 
sideration,  it  would  be  possible  to  have  a  small  and  P^^  l^^^^^f  j^^^^^ 
cameral  Legislature.  "Efficiency"  is  a  vague  term.  I^,  f , ^^^^^'/^f. 
bms  would1)e  acted  upon  more  expeditiously   this  might  ^ 
nPPfl^  to  be  weighed  against  the  virtues  of  dehberatiou  and  ttie  emer 
^ence  of  conflStint  views  and  interests  which  are  more  likely  to  occur 
fn  a  bicareral  Legislature.  The  greater  and  more  ^-ersifif  ^^^^^^^^ 
of  access  the  more  likely  that  all  legitimate  factors  will  be  considered. 
And  havino  a^^^^^^^^         look"  is  sometimes  a  prudent  practice  m  legis- 

the  merits  of  diversity  of  representation.  ^,i,r^<. 

This   in  brief  outline,  is  the  nature  of  the  claims  and  counterclaims 

P?tive  instinct  of  officehd  or  both,  and  it  may  be  wise  or  unwise. 

Su  riu  o  rents  are  bevond  the  scope  of  this  report,  and  are    m  any 
eveiV     -^^^^^^        -pertly  made  by  legislators  than  by  outsiders. 

If  ;  unicameral  Legislature  were  to  be  f^pted  in  California,  it 
would  have  to  be  apportioned  on  the  basis  of  population  alone. 

:r[7T^3,  there  were  nine  state.    (IndUna.  Mas^^^^^^^^ 

as\s  of  population.   Tliere  was  only  one  un  camera    legislature    ^  Qrowth 

u  Foff"  rther^dfscussion  of  "-oa-e-hsm  anaj^u=ameral  sm^  ^^.^^.^,^ 

^l  #tri^e"^sKes^;-1o^,f  .  W  ,  federal  court  order 

ipalitiesv.  Marsh,  232  F.  Supp.  411    (1964). 
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The  basic  decision  regarding-  a  unicameral  Legislature  would  there- 
tore  not  be  Its  basis  of  apportionment  but  its  size.  The  creation  of  a 
very  large  body  would  have  certain  obvious  advantages  from  the 
standpoint  of  state  Senators  whose  seats  are  currently  endano-ered  by 
the  reapportionment  order  of  the  court.  There  are,  of  cours°e  many 
other  political  implications  regarding  the  size  of  any  such  bodv  but 
these  matters  are  not  the  concern  of  this  report.  As  for  the  compara- 
tive/'objective"  merits  of  a  small  or  medium  or  large-sized  unicameral 
Legislature,  they  are  generally  well-known.  A  small  one  would  vrol)- 
i  ??  T''*-'  "efficient"  and  less  costly,  while  a  larger  one  would 
probably  better  represent  the  diversity  of  interests  in  California  as 
well  as  providing  political  opportunities  for  larger  numbers  of  citizens 
It  IS  impossible  to  forecast  whether  a  unicameral  Legislature  of  say 
60  districts,  would  be  more  "liberal"  or  more  " conservative "' than 
one  of,  say,  180  seats.  Much  would  depend,  as  usual,  on  who  was 
responsible  for  districting  and  hoAv  the  lines  were  drawn. 

A  related  question  is  whether  the  size  of  the  unicameral  Legislature 
should  be  fixed  or  should  vary  in  relation  to  some  standard,  such  as 
for  example,  the  number  of  congressmen  or  absolute  population  figures' 
In  a  state  which  is  growing  as  rapidly  as  California,  the  arguments 
m_  favor  of  a  larger  body  also  point  towards  a  flexible  number  of  dis- 
tricts and,  conversely,  those  in  favor  of  a  smaller  body  point  toward 
a  fixed  number.  AVhether  there  is  a  point  at  which  legislative  bodies 
become  so  large  as  to  become  unwieldly  is  a  controversial  question  and 
one  which  clearly  has  political  implications.  The  United  States  House 
of  Representatives  has  435  members  and  it  is  probably  fair  to  say 
that  most  observers  do  not  regard  it  as  too  large  and  yet  are  not 
anxious  to  see  it  become  any  larger.  But  clearly  there  is  nothing 
magic  about  the  figure  435  and,  of  equal  saliency,  any  such  compari- 
sons are  of  limited  utility.  In  sum,  there  simply  is  no  way  of  knowing 
what  an  optimum  figure  for  a  Legislature  is,  be  it  unicameral  or  bi^ 
cameral.  This,  again,  is  a  matter  for  prudential  judgment. 

6.  Types  of  Bicameralism 

1.  The  Canadian  Plan.  If  bicameralism  is  to  be  retained  in  Cali- 
fornia the  question  arises  as  to  the  form  that  this  bicameralism  is  to 
take.  It  has  been  suggested  that  the  Legislature  be  modeled  after  the 
Canadian  Federal  Parliament.  Under  this  arrangement,  the  Assembly 
would  continue  to  be  elected  on  the  basis  of  population  while  the 
Senate  would  be  elected— rather  than  appointed  for  life,  as  is  the 
case  in  Canada's  upper  house— on  the  basis  of  geographic  areas  as 
at  present.  However,  the  Senate  would  act  in  an  advisory  or  quasi- 
legislative  capacity,  rather  than  as  a  full  partner  with  the  Assembly. 
Bills  passed  by  the  Assembly  would  be  sent  to  the  Senate.  If  the  Senate 
refused  to  pass  the  bill,  or  if  the  Assembly  refused  to  concur  in  the 
Senate's  amendments,  the  will  would  not  then  become  law.  However, 
if  the  Assembly  passed  the  bill  again  after  a  year  (30  days  for  money 
items),  then  the  bill  would  be  sent  to  the  governor  without  being 
resubmitted  to  the  Senate.  In  effect,  the  Senate  would  have  only  a 
suspensive  veto.  The  rural  areas  would  be  heard,  but  the  population- 
based  lower  house  would  be  able  finally  to  assert  its  will. 
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Would  this  intriguing  arrangement  be  upheld  as  constitutional? 
ThTsupr^nrctrt^as  m^^^^  f  clear  that  both  ^g^-  ^^^^^^^^^^^^ 
state  legislature  must  be  based  on  population.  But  is  this  arrange 
ment  a  -  bicameral  legislature"?  Does  a  ^^l^^y  .^^'f^Jf'''' ^'^T^ 
rtUute  enough  legislative  po.ver  to  require  that  jf.\«^,^^«-.^^; " 
from  districts  apportioned  on  the  basis  of  P^P^^^*.^^^^ -^J^^^^CoTrrhas 
ment  would  raise  new  questions,  ones  which  the  Supieme  Court  nas 
not  bein  called  upon  to  face.  It  is  not  possible  at  present  confident  y 
^0  preXt  what  the  court's  holding  would  be,  but  it  would  quite  likely 


be  negative. 


DC  negaLive.  ,. 

This  "Canadian"  arrangement  also  raises,  of  course,  many  questions 
whkh  are  no?  constitutional  in  character.  Would  such  an  a-angement 
be  an  appropriate  compromise  between  the  existmg  s^^stem  and  a  b  - 
cameral  leoislature  with  both  houses  based  on  population?  ^onW  it 
beTreferab  e  to  either  a  unicameral  or  a  fully  bicameral  Legislature? 
1^  t  it  be  a  plan  which  would  appeal  to  the  present  Senate  as  a 
way  out  of  its  current  problems  regarding  reapportionment? 

2  Two  Coequal  Chambers.  The  other  basic  alternative,  of  course, 
is  to  coTitinue  ?Xve  a  bicameral  Legislature  in  California  with  essen- 
Lllv  ?he  existhig  characteristics,  i.e.,  two  legislative  chambers  coequal 
!n  nower  and  responsibilitv.  As  with  a  unicameral  legislature  a  basic 
nuesSon  is  whaT'^^ze  the  Legislature  should  be.  Again  it  should  be 
Teied  that  decisions  in  such  a  ^-^ter  have  po  itica^^.m^^^^^^^^ 
which  are  beyond  the  scope  of  this  report,  and  l^f '  ^^^^..^^^^^  t.^ 
tivp"  standpoint  there  are  cogent  arguments  xor  and  against  lai^e 
ror  small)  bicameral  Legislatures.  In  fact,  the  arguments  about  size 
lie  e^entia%         same  ones  noted  above  regarding  unicameral  Legis- 


latures 


Tii  addition  there  is  tbe  complex  issue  of  what  the  relative  sizes  of  the 
two  chambeis  should  be.  It  is  widely  believed  that  having  chambers,  of 
dlffednTsize  is  desirable.  There  is  also  a  considerable  body  of  opinion 
wS  hdds  tha^^^^^^  two  chambers  should  be  based,  at  least  m  part,  on  , 
I^erin'  electoral  systems.  Again,  it  should  be  stressed  that  there  can 
bf  no  "obj^^Se"  opinions  about  such  matters  and  that  such  judg- 
ments are  distinctly  political  in  character. 

C.  Electoral  Systems 

1  Single  IIember  and  "  Winner-Take- All  "  ^3  Multimember  Dis- 
tricts There  are  several  types  of  electoral  systems  which  could  con- 
cSiy  be  incorporated  into  a  new  state  constitutional  plan^The  t^^ 
mTst  i^ominent  possibilities,  however,  are  "single  member  district 
rf  "mummember  districts"  (with  a  "winner-take-all"  P^o™)' 
nud  either  separatelv  or  in  combination  they  would  appear  to  be  the 
Sl^lt  likely  type  of 'electoral  systems  to  be  adopted  in  any  new  state 
constitutional  plan. 

Multimember  districts  in  state  Legislatures  are  by  no  means  rare. 
CalifornLls  one  of  only  nine  states  in  wbich  all  of  the  legislators,  both 

i^IT^d  herein,  *Vinner-take-air  is  inten^led^^  fofl^.fefe^i^LTlTtol 

not  designed  to  guarantee  a  minority  party  or  group  ,^^^  ^^^^  ^^^ 

example,  a  ''Proportional  representaUon     system^t^^^  ^^^^^    ^^  ^^^^  ^^ 

imply  that  one  P^r  y.  for  e^xampe    wiU  n^^^^  .^  .^  ^ossiUe  that  the 

^rnd^lates'oFmorJVan  onl  Sy'wUl  win  seats  It  any  given  election. 
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upper  and  lower  house,  are  elected  from  single  member  districts.^^ 
While  most  state  legislators  do  represent  single-member  districts,  39 
percent,  or  nearly  2  out  of  every  5,  are  elected  in  multimember  districts 
Three  thousand  seven  hundred  and  four  of  the  5,883  members  of  lower 
houses  of  state  Legislatures — 46  percent— represent  multimember  dis- 
tricts, while  305  of  1,903  state  senators— 16  percent— also  are  elected 
from  multimember  districts.^^  -^is^y^y  states  use  a  combination  of  single 
and  multimember  districts  in  composing  their  legislative  chambers. 

The  issue  of  whether  to  create  single  or  multimember  districts  for  the 
election  of  legislators  has  long  been  the  subject  of  considerable  con- 
troversy, speculation,  and  debate  both  among  politicans  and  among 
scholars.  Unfortunately,  there  is  almost  no  empirical  evidence  to  sus- 
tain the  arguments  for  or  against  single  or  multimember  districts. 
Except  for  a  few  fairly  self-evident  observations,  we  do  not  know  what 
are  the  practical  effects  of  utilizing  single-member,  rather  than  multi- 
member districts,  or  vice  versa. 

It  is  commonly  assumed  and  argued  that  single-member  districts 
strengthen  the  two-party  system  by  polarizing  the  choice  in  a  plurality 
election;  i.e.,  the  candidate  with  the  largest  number  of  votes  wins, 
even  if  he  does  not  have  a  majority  of  the  votes  cast  because  he  had 
two  or  more  opponents.  According  to  the  accepted  theory,  competing 
interests  moderate  their  differences,  compromise,  and  work  together  to 
achieve  victory  at  the  polls.  Hence,  the  two  major  parties  are  strength- 
ened, while  minor  parties  are  destroyed  because  they  lack  the  ability 
to  wm  and  receive  little  support  except  from  single  special  interests. 
However,  there  is  no  evidence  that  multimember  districts  result  in 
encouraging  third  parties  or  in  weakening  the  two-party  system.  The  41 
states  with  multimember  districts  do  not  have  multiparty  systems. 
Indeed,  New  York,  one  of  the  nine  states  using  single-member  districts 
exclusively  has  long  had  a  strong  third— and  often  fourth— party  on 
its  ballot. 

It  has  _  also  been  argued  that  single-member  districts  strengthen 
democratic  government  by  resulting  in  a  more  direct,  more  intimate, 
and  hence,  more  responsible  relationship  between  the  legislator  and  his 
constituents  than  is  possible  when  the  citizen  has  more  than  one  repre- 
sentative. Again,  however,  there  is  really  no  evidence  that  legislators 
elected  from  multimember  districts  are  less  responsive  to  their  con- 
stituents than  are  their  colleagues  who  are  elected  from  single-member 
districts.  Indeed,  it  can  be  argued  that  when  the  citizen  has  two  or 
three  or  more  representatives,  he  has  greater  access  to  the  Legislature 
than  when  he  has  only  one.  But,  as  with  the  converse  proposition,  there 
is  no  evidence  that  this  is  true  either.  Inasmuch  as  almost  all  politicians 
wish  to  be  relected,  or  elected  to  another  office,  it  is  doubtful  that  they 
will  ignore  any  citizen,  regardless  of  the  type  of  district  from  which 
they  are  elected.  There  is  no  empirical  data  with  which  to  prove  that 

"  The  others  are  Delaware,  Kansas,  Kentucky,  Missouri,  Nebrasl^a,  New  York  Rhode 
Island  and  Wisconsin.  Maurice  Klam,  "A  New  Look  at  the  Constituencies-  The 
ii^n-  ^'^la^-.^^n^?.^}.?-^^  ^  Reappraisal,"  49  American  Political  Science  Revieio, 
IIUD,  1106—1107   (1955). 

15  Paul  J.  David  and  Ralph  Eisenbers-,  "State  Legislative  Redistricting- :  Some  Prac- 
tical Issues  in  the  Wake  of  Judicial  Decision,"  paper  read  before  the  meeting- 
?Lo       ^merican   Political    Science  Association,    Washington,   D.C.,    September   5, 
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either  single-member  or  multimember  districts  strengthen  democratic 

^ThTmost"  common  attack  upon  the  single-member  district  is  that  it 
is  most  susceptible  to  the  partisan  gerrymander.  At  first  ^.^i^sh  V^^^^ 
would  appear  to  be  obviously  true.  But  in  its  own  way  a  multimember 
district  can  also  result  in  a  partisan  gerrymander,  men  a  di  rict 
elects  several  representatives,  it  is  quite  possible  for  ^ _f  rty  ^ith  a 
majority  of  the  votes  in  the  district  to  take  all  of  the  seats  leaving  the 
SSnd  party,  which  might  have  a  large  percentage  of  the  regis  ered 
voters  ^th^none.  Indeed,  while  holding  that  multimember  districts 
were  constitutional,  the  Supreme  Court  of  the  United  States  recently 
Tcknowledged  that  "It  might  be  well  that,  designedly  or  otherwise,  a 
SSLnber  apportionment  scheme,  under  ^^ZT^f^TiSZren^^ 
ticular  case,  would  operate  to  minimize  or  cancel  ^^^  ^  f  J^V.^^.n  I 
of  racial  or  political  elements  of  the  voting  population,      Fortson  v. 

^TtllX'p^oss^ble  that  multimember  districts  can  work  to  destroy 
a  community  of  economic  and  social  interest  which  single  member  con- 
^tituTcks  could  serve  well.  Large  multimember  ^  ^^ricts  c.uld  be  u^^^^^ 
to  reduce  the  political  effectiveness  of  minorities— whethei^  racial 
ethnic  economic,  or  political-by  subsuming  them  m  a  district  with 
large?  numbers  if  people  who  are  not  a  part  of  the  minority  commu- 

''' Advocates  of  the  multimember  district  argue  ^hat  members  elected 
from  such  districts  are  less  susceptible  ^o.  pressures  from     special  m^ 
terest  groups"  than  are  legislators  from  single-member  districts.  Being 
one  of  several  legislators  from  the  same  district,  they  argue,  gives  the 
representative  some  immunity  from  the  types  of  P-.^^^/metw  Z 
be  placed  on  a  man  who  is  a  representative  from  ^  ^^^^  ^,^^^^^^J^^^^; 
trict   The  latter,  it  is  contended,  becomes  an  easy  target  for  pressure 
The  former,  because  he  represents  a  larger,  more  diverse  district    is 
harder  t?  isolate.  In  addition,  it  is  contended  that  the  representative 
from  the  smaller,  single-member  district  tends  to  develop  a  narrow  . 
oxitTook   to  be  coAcerned  essentially  with  local,  rather  than  statewide, 
isles    and  to   develop   a  passion  for  logrolling  and  pork^^^^^^^^^^ 
Hence,  it  is  asserted  that  the  larger,  multimember  districts  attract  more 
independent,  stronger,  and  abler  men  to  run  for  Pf  ^^^  ^^^^  . 

SuDnorters  of  the  single-member  district,  on  the  other  hand,  assert 
tha't  be'c'a;!srit'is  easier  f'or  the  voter  to  control  o-  r^pre^^^^^^^^^^^^^ 
several,  the  legislator  who  has  the  support  of  ^i^.^^^^J^^^l^^^^  ^^^ 
aveaier  immunity  from  special  interest  pressures  than  does  his  col 
fea^e  f r  mTmultimembe?  district.  They  argue  that  -ther^^\-^^^^^^^^ 
lost  in  the  crowd  as  one  of  several,  the  smgle-member  district  focuses 
aTtention  o^the  i^^^^^  legislator  and  hence  a  concern  for    he  maji 

ra  her  than  the  partv.  This,  thev  insist,  results  m  more  independent, 
stronger^Tnd  abler  candidates  in  single-member  districts  than  in  multi- 

member  constituencies.  ,      r>mi+pntinns  of 

Again,  there  is  no  empirical  evidence  to  support  the  ^^^  ^^^^^^^ 
either  the  advocates  of  single-mmber  or  multimember  d^^^cts.  They 
are  arguments  to  support  a  point  of  view,  but  they  have  not  Deen 
proved.  Indeed,  there  has  been  no  attempt  to  prove  them. 
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^  Inasmuch  as  it  has  not  been  proved  that  the  practical  effects  of 
single-member  districts  are  "better"  than  those  resulting  from  multi- 
member districts,  or  vice  versa,  and  inasmuch  as  both  tvpes  of  districts 
are  constitutional,  the  proposed  constitutional  amendment  could  be 
worded  to  permit  the  creation  of  either  or  both  kinds  of  districts  at 
the  discretion  of  the  reapportioning  agency.  However,  in  order  to  avoid 
the  problems  of  the  long  ballot  in  multimember  districts,  it  mio-ht  be 
prudent  for  the  proposed  amendment  to  provide  for  a  maximuin  num- 
ber, such  as  three,  to  be  elected  from  any  one  multimember  district. 
2.  At-large  Districts.  A  special  kind  of  multimember  district  is 
one  which  covers  a  very  large  population,  such  as  an  entire  laroe  state 
or  half  of  one.  It  has  been  suggested,  for  example,  that  the  California 
Assembly  continue  to  be  elected  from  single-member  districts,  but  that 
state_  senators  be  elected  at-large  from  the  entire  state  or  that  the  state 
be  divided  into  two  equal  population  districts,  each  district  to  elect 
half  the  state  senators.  Proponents  of  this  apparently  believe  that,  some- 
how, an  at-large  election  would  work  to  the  advantage  of  the  less 
densely  populated  areas  of  the  state.  It  is  alleged  that  an  at-large  elec- 
tion is  not  as  susceptible  to  the  gerrymander. 

An  at-large  election,  however,  has  a  number  of  practical  disadvan- 
tages. It  is  possible  for  numerically  smaller  interests,  whether  political, 
economic,  racial,  ethnic,  or  social,  to  be  completely  submerged  in  an 
at-large  election  by  the  more  heavily  populated  areas  of  the  state  or 
district.  Rather  than  insure  rural  representation,  an  at-large  election 
could  work  to  eliminate  such  representation  altogether. 

Moreover,  a  ballot  with  large  numbers  of  senators,  in  addition  to  all 
the  other  offices  being  voted  upon  in  the  same  election,  makes  a  ra- 
tional choice  difficult,  if  not  impossible.  This  is  especially  true  in  pri- 
mary elections  where  the  number  of  candidates  normally  will  be  far 
larger  than  the  number  of  persons  to  be  nominated.  Voter  control  over 
the  nomination  and  election  of  legislators  is  greatly  weakened  when 
the  ballot  is  lengthy  and  cumbersome.  Such  a  ballot  puts  a  premium 
on  ballot  position,  name  familiarity,  party  label,  or  newspaper  or  other 
interest  group  endorsement.  A  voter  entitled  to  ballot  for  a  large  num- 
ber of  names  could  help  defeat  his  favorite  candidate  if  he  used  all  his 
available  votes,  especially  since  some  factions  will  cast  "bullet  votes" 
for  one  group  of  candidates  only.  No  voter— not  even  the  most  informed 
person— could  vote  such  a  ballot  with  any  degree  of  discrimination  in 
the  general  election,  let  alone  a  party  primary. 

At-large  elections  provide  incentives  for  informal  arrangements  be- 
tween the  two  major  political  parties  to  insure  that  one  of  them  is  not 
completely  denied  representation.  In  the  Illinois  at-large  election  for 
the  state  House  of  Representatives  last  year,  for  example,  the  leaders 
of  the  two  major  parties  agreed  to  run  only  two-thirds  as  many  candi- 
dates as  there  were  seats  (177  seats).  One  interesting  twist  developed 
in  that  election  when  a  "blue  ribbon"  slate  of  candidates,  attached  to 
neither  party  and  competing  for  every  seat,  offered  themselves  as  an 
alternative.  With  its  usual  display  of  loyalty  to  the  party  system  and 
an  earthy  disdain  for  the  "anti-politics"  pretentions  of  the  blue  ribbon 
slate,  the  voters  overwhelmingly  repudiated  this  insurgent  group.  But 
not  before  some  anxious  moments  had  been  recorded  in  party  circles. 
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There  are  various  other  schemes  designed  to  insure  minority  repre- 
sentation. They  require  multimember  districts  and  specially  designed 
electoral  systems.  These  will  be  discussed  briefly  below. 

3  LiAiiTED  Voting.  Under  this  electoral  system,  a  voter  in  a  multi- 
mem^ber  district  has  fewer  votes  than  there  are  ^5^^"''^^^*^'%^';.^^ 
elected  If,  for  example,  there  are  three  representatives  to  be  elected 
from  the  district  and  each  voter  has  only  two  votes  this  ^^  %  limited 
votino-"  system.  The  obvious  purpose  of  this  system  is  to  facilitate 
minority  party  representation.  Whether  it  does  m  fact  do  so  depends 
upon  how  large  the  minority  party  is,  how  di^^^Pl^^^^/^^^Vree 
majority  are,  and  how  many  candidates  each  party  offers  for  the  three 

'^SuDDOse  for  example,  that  a  "limited  voting"  district  with  three 
reprSentalives  was  m^ade  up  of  45,000  Republicans  and  36  000  Demo- 
crats If  the  Republicans  put  up  three  candidates,  received  100  percent 
support  fronf  their  followers,  and  voted  for  their  candidates  m  equal 
m-oportions,  each  candidate  would  receive  30,000  votes.  If  the  Demo- 
ciats  put  up  only  two  candidate^  and  received  100  percent  support 
from  their  followers,  their  two  candidates  would  each  receive  36,000 
votS  The  Democrats  would  win  two  seats,  the  mapri  y  Republicans 
oSy  one  In  the  next  election,  the  Republicans  would  almost  certainly 
r^^oSy  two  candidates  and  both  would  probably  win.  But  the  Demo- 
crats would  still  have  one  seat  and  this  pattern  would  probably  preva  1 

"rsT:tfhi';:r:do'preTtl"  •  wed  voting-  s,ste.  for  the  elec- 
tion  of  state  legislators. 

4  Cumulative  Voting.  Under  this  electoral  system,  a  voter  in  a 
multimember  district  has  as  many  votes  as  there  are  representatives  to 
be  elected  and  he  mav  distribute  his  votes  m  any  way  he  chooses.  It 
for  example,  there  are  three  representatives  to  be  elected  from  the 
district  he  can  cast  all  three  of  his  ballots  for  one  candidate,  or  two 
?or  oi^'candidate  and  one  for  another,  or  H  for  each  of  two  or  one  or 
each  of  three.  Once  again,  the  obvious  purpose  of  this  system  is  to  facil- 
itate minority  party  representation.  ,,-,•+•,   ^u>, 

Q.nr^r^ACP  for  pxamDle  that  a  "cumulative  voting"  district  with 
threeTpresentathTwis  made  up  of  75,000  Democrats  and  30,000  Re- 
publicans If  the  Democrats  put  up  three  candidates  for  the  three  seats 
^and'f  party  lines  held-each  of  the  Democrats  would  receive  about 
75  000  votes  If  the  Republicans  put  up  only  one  candidate-and  it 
party  1  nes  held-he  would  receive  about  90,000  votes.  The  Republi- 
cans wo^ld  therebv  win  one  of  three  seats  despite  the  fact  that  they 
constituted  less  than  30  percent  of  the  electorate. 

Illinois  has  had  a  "cumulative  voting"  system  for  its  state  House 
of  Representatives  since  1872.  It  has  in  fact  worked  to  en.sure  minority 
mrty  repre  entation  and  very  few  districts  have  ever  been  swept  by 
one  partv.  Perhaps  the  most  criticized  feature  of  the  system  is  that  it 

^Tii^TToUowin.  ---at/tv^s'tt^noVe^NVm^beW  S^eat^Ip'pSfS Vl  l%t 
sentation  and  the  Party  system  to  xne  in  uui"^  XVII,   No.    4    (December 

\tSl  T'^^2-^^  S^^Ttic^e'SaPnr^xSenY  and    extensive 

bibliokraphles  on  each  of  the  plans  discussed  herein. 
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ordinarily  p«t  forward  „^vrcS.dfdaLfrl  f '"="'''  '""■''''^ 
a.,^onI,  o.e  if  they  are  ti.e  .inoTt'.'TL'Vo'jS'  J'^.eft  tiT^.S'I 

tlnrds  rnaJorUies  raqTSZ^hf pTs^.?  ofettr  keT  "^  ""^  *™- 
the  California  Legislature.  i^^^.^d^e  or  certain  key  measures  m 

I  here  are  basically  two  tvDes  of  P"R  Ti.o  f  ^ 
''list  system."  Parties  offer  a  -list''  nf  ^^!^f\^omT>hcated  is  the 
their  ballots  for  a  party  A  tfartv  t  «  f^^^^^^ates  and  voters  east 
equiyalent  to  its  peSa^e  of  the  '^77^  n  ''^''''^'^'^.'^  roughly 
candidates  are  taken  from  the  top  of  the  lisfLvT^'  '''  "^^"^^^^ 
drawn  up  by  party  officials),  iranotheryefsiont'h^  was  originally 
winning  candidates  is  determined  on  the  basTs  of  '..!?  "^''^  °/  ''' 
by  the  yoters  who    while  vntirT,,  wA  I    of  preferences  declared 

dates.  The  list  sVs'tem  has  neyp^r  t  P^.^^^^^ '^^  rank  their  candi- 

but  has  been  wiSrused  i^Cope  '"'''^^'  ^"  ''''  ""^'"'^  S^^^- 
system  ''^t7  """^  '"''""  complicated  basic  type  of  PR  is  the  "Hare 

diyiding  the  to  al  nS  r  of  Jte  ca  t  b^  h'"''"  u  ^^i^^^^d  by 
tives  to  be  elected  plus  onf,  '^  ^  a^dd^'nt  "on? '  If  lor^f  T 
three  representatives  are  to  be  elected  f^r^TRn^'anf?         \  example, 

the  electoral  quota  would  be  detrrmin'ed  L  flTs:"^""''  "^'  ""''''''' 

Number  of  Representatives,  plus  one  =  4 

80,000  divided  by  4  =  20  000  * 

20,000  +  1  =  20,001,   the  electoral   quota 

=Shi^^^^  ^1?  i/^^  Th^ 

elected.  Their  ''el^esl'^b^llSrare''  h  n'disStJf'bv'a^   '"^^"^ 
a  yariety  of  methods-according  to  their  ^:^;^1^JSi:Z^ 
If   however,  as  is  more  likely,  no  candidate  is  elected  on  thp  fi!  ; 
count,_  then  the  candidate  with  the  l3ast  number  of  votes^^^^^^ 
and  his  ballots  are  then  distributed  according  to  thS  second  Xt  p. 

banotfJJof '•  '"•  ^^-b-f.tj-^  -th  the  re-distributlon  oT  'etc    ;•'' 
ballots  from  winning  candidates,   is  then  repeated  until  fhJ 
priate  number  of  candidates  is  elected.         "^'P'^^"^  ^^^^^  t^e  appro- 
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.        .f  PR  hfl<.  been  used  in  more  than  20  American 
The  Hare  system  of  PR  /as  been  useu  ^^  ^^ 

cities  at  one  time  or  another    but  it  has  ^^l^^J'^''^^  pj^°l,,,  ever 
any  level  of  government  m  this  ^J^J^^^^fJ-J^^^^^  for  and 

been  used  for  the  election  of  ^^^ate  legislators    i  he  ar^^  ^^ 

against  it  have  usually  been  based  more  on  abstract  t^e    y 

reasons,  legislative  majorities  are  reduced.  ,,,triotin^  is 

6.  WEiOHTEB  YOTINO.     Another  P-^'^J--^^^^^^^ 

to  continue  to  elect  ^espresentatives  f  rom  exist^^^^^^  or  ot^  1^  ^^^^^ 

tion-based  districts  and  then  to  assign  M^^^^  ^^^  ^^^^ 

depending  upon  the  size  o  ^^^^  PXine^  coSiC^^^  be  elected  from 
suggested,  for  example,  that  ^sse^'^^y^^^^J^^^''''w  that  the  Senate  be 
sinlle-member  districts  of  ^^^^^Xrvote  sVSfm  this  situation, 

reapportioned  to  utiize   a  J^^l'^'^^-^l^^^^^^  of   unequal 

senators  would  be  elected  ^^°^^.f ^f^^'f'^ithin  the  Senate,  however, 
population  representing  geographic  ar^^^,  J^^^^^^^  one  to  five, 

ihe  members  would  be  assigned  a^numb^^^^^^^ 
based  on  the  size  of  their  constituencies  If^Ms  mam  ^^^^^^^^ 

populated  areas  of  the  ^'^\\:Z!i\he  sZtZTvlU^^^^^  the  more 
than  their  numbers  warranted,  bu    the  senators  rp  ^^^^  ^^^.^ 

heavily  VOV^^^^ed  areas  oi  the  .t^te^^^  ^^  ^^^  f^,,,ional 

-L^ntS^ni;^"  rir  fTom  one-fifth  to  one  whole  vote 
based  on  the  size  of  their  constituencies.  representation  have 

terial  districts  do  not  meet  the  consWnt^^^^  P 

one  ™te."  See  the  discussion  m  Part  T«o.  IJ' "'  ^  ,,ariations 

triets  be  composed  o£  wl^ole  'i""™^  ,;.;  i  subdivisions  should  be 
I£  it  is  believed  that  counties  or  other  politica^  '™  endment  could  be 
preserved  intact  insofar  ''^.  P°f  ^.j^J"  nfn^a"  not  be  subdivided 
drafted  to  provide  that  P"X^^;"^Zug  districts.  And  it  would 
c„ep(  to  achieve  equality  °«  P°P^^f  J°VSiier%  and/or  possible  con- 
probably  be  P."^''«°*7'° /^^Id^if  the  amendment  also  contained  a 
gressional  action  in  tnis  neiu 
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provision  restricting  the  population  deviations  to  a  plus  and  minus 
maximum  of  10  to  15  percent  of  the  norm  for  all  districts 

w.-t^^%'T2''S^''''''''T''  ^°''  contiguous  districts  could  be  retained 
wi  hout  diificulty  and  legislative  apportionment  would  presumabh 
still  be  required  after  each  federal  census.  presumably 

In  any  amending  effort,  it  would  seem  to  be  advisable  to  rewrite 
entirely  Article  IV,  Section  27,  which  is,  to  put  it  mildly  difficult  to 
understand  and  laden  with  ambiguity.  aimcuit  to 


APPENDIX  A 

THE  CURRENT  APPORTIONMENT  SITUATION 
IN  CALIFORNIA 

The  current  districting  of  California's  congressional  seats  was  made 
in  1961  on  the  basis  of  the  population  figures  revealed  by  the  1960  fed- 
eral census.  Although  an  attempt  was  made  to  create  districts  essen- 
tially on  the  basis  of  equal  population,  some  deviations  from  the  norm 
of  413,610  were  unavoidable  due  to  a  complicated  set  of  provisions  in 
the  state  constitution  which,  with  minor  exceptions,  require  that  con- 
gressional districts  be  composed  of  whole  and  contiguous  assembly  dis- 
tricts. (For  a  discussion  of  these  provisions,  see  Part  Three.) 

Adherence  to  these  provisions,  plus  the  fact  that  the  number  of 
assembly  districts  was  not  exactly  divisible  by  the  number  of  congres- 
sional districts,  made  deviations  from  the  norm  for  congressional  dis- 
tricts inevitable.^ 

The  size  of  California's  congressional  districts  ranges  from  591,882 
(28th  CD.)  to  301,172  (5th  CD.),  a  ratio  of  1.96  to  1  between  the 
largest  and  smallest  district.  The  largest  congressional  district  exceeds 
the  state  norm  by  178,212  (43.1  percent)  and  the  smallest  is  112,438 
(27.2  percent)  under  the  norm  for  all  congressional  districts.  All  to- 
gether, 9  of  the  38  congressional  districts  deviate  from  the  norm  by 
more  than  15  percent,  while  five  additional  district  deviate  from  the 
norm  between  10  and  15  percent   (see  Table  1). 

The  current  apportionment  of  California's  assembly  districts  also 
was  made  in  1961  on  the  basis  of  population  figures  revealed  by  the 
1960  federal  census.  As  noted  above,  it  was  impossible  to  create  assem- 
bly districts  of  substantially  equal  population  because  of  the  State 
Constitution  which  provides  that  the  boundaries  of  assembly  districts 
may  not  cross  county  lines  except  in  the  formation  of  districts  con- 
sisting of  two  or  more  wliole  counties.  (Art.  IV,  Sec.  6:  see  Appendix 
B).  The  norm  was  196,465  (see  Table  2). 

The  size  of  California's  assemblv  districts  ranges  from  306,191  (74th 
A.D.)  to  72,105  (75th  A.D.),  a  ratio  of  4.2  to  1  between  the  largest  and 
smallest  district.  The  largest  assembly  district  exceeds  the  state  norm 
by  109,726  (55.9  percent)  and  the  smallest  is  124,360  (66.3  percent) 
under  the  norm  for  all  assembly  districts.  All  together,  24  of  the  80 
assembly  districts  deviate  from  the  norm  by  more  than  15  percent,  while 
seven  additional  districts  deviate  from  the  norm  between  10  and  15 
percent. 

The  current  apportionment  of  California's  senatorial  districts  was 
adopted  by  the  Legislature  in  1930  to  implement  the  constitutional 
amendment  adopted  in  1926  (Art.  IV,  Sec.  6).  Under  this  apportion- 
ment, the  size  of  California's  senatorial  districts  ranges  from  6,038,771 
(38th  S.D.)  to  14,294)    (28th  S.D.),  a  ratio  of  422.5  to  1  between  the 

iFor  the  relevant  provisions  of  tlie  California  Constitution    (Article  IV,   Sections   6 
and  27),  see  Appendix  B. 

(69) 

4— L.-2767 


70 


REAPPORTIONMENT    IN    CALIFORNIA 


TABLE   1 
California  Congressional  Districts  in  Order  of  Population 


Norm:  413,610 


10 
11 
12 
13 
14 
15 
16 
17 
18 


19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

30 
31 
32 
33 
34 
35 
36 
37 
38 


28tli 
1st 

18th 
33rd 

3rd 
16th 
10th 
34th 
35th 
11th 

6th 
36th 
23rd 
32iid 
14th 
24th 
15th 

2Qd 


37th 
19th 
22nd 
30th 
25th 
26th 
9th 
31st 
29th 
20th 
12th 

38th 

27th 

17th 

21st 

8th 

13th 

7th 

4th 

5th 


Part  of  Los  Angeles  County..--- ;;— v-r— v---" 

Del  Norte,  Humboldt,  Marin,  Napa,  Mendocino,  Sonoma 

Counties . 

Kern,  Kings,  Tulare  Counties 

San  Bernardino  County 

Sacramento  County . 

Fresno,  Madera,  Merced  Counties 

Part  of  Santa  Clara  County 

Part  of  Orange  County 

Part  of  Orange  and  San  Diego  Counties..--- 

San  Mateo  County 

Part  of  San  Francisco  County 

Part  of  San  Diego  County -- 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Contra  Costa  County 

Part  of  Los  Angeles  County — ■ 

San  Joaquin  and  Stanislaus  Counties— —  —  —  --— - 

Alpine,  Amador,  Butte,  Calaveras,  El  Dorado,  Inyo,  Lassen, 

Mariposa,    Modoc,    Mono,    Nevada     Placer     Plumas. 

Shasta.   Sierra,   Siskiyou,   Trinity.   Tehama,   Tuolumne 

Counties 

Part  of  San  Diego  County 
Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County. 

Parts  of  Alameda  and  Santa  Clara  Counties 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County- 

Monterey,   San  Benito.   San  Luis   ObispO: 
Counties 

Imperial,  Riverside  Counties— 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County. 

Part  of  Los  Angeles  County -— 

Part  of  Alameda  County 

Santa  Barbara,  Ventura  Counties 

Part  of  Alameda  County ,v;— VC'"n'":,*LV 

Colusa,  Glenn,  Lake,  Solano,  Sutter,  Yolo,  Yuba  Counties 

Part  of  San  Francisco  County - 


691,822 


533,807 
510,341 
503,591 
502,778 
496.859 
463,260 
460,087 
447,333 
444,387 
439,144 
430,573 
423,282 
419,781 
409,030 
407,654 
407,283 


406,506 
398,597 
393,986 
392,600 
389,762 
389,625 
389,216 
381,225 
380,679 
379,671 
379,370 

379,010 
378,296 
374,283 
372.590 
369.983 
368,421 
368,100 
337,603 
310,651 
301.172 


+43.1 


+29.1 
+23.4 
+21.8 
+21.6 
+20.1 
+12.0 
+11.2 
+  8.2 
+  7.4 
+  6.2 
+  4.1 
+  2.3 
+  1.5 

-  1.1 

-  1.4 

-  1.5 


SOURCE:  California  Assembly  Committee  on  Elections  and  Reapportionment. 

lamest  and  smallest  district  (see  Table  3).  The  largest  senatorial  dis- 
trS  ex^e^ls  the  state  norm  by  5,645,841    (1,436.9  P/--  )    and  th 
smallest  is  378  636  (-96.4  percent)  imder  the  norm  for  all  senatorial 
d"  ricts.  Artogether,  37  of  the  40  senatorial  districts  deviate  from 
the  norm  by  more  than  15  percent,  while  one  additional  district  devi 
ates  from  the  norm  between  10  and  15  percent.  , 

Popiilation  inequalities  among  state  legislative  districts  are  not  pecivl^ 
iar  to  California'  Indeed,  the  pattern  of  l^.g^^l^^-^.^PrJlmort  every 
the  50  states  reveals  widespread  population  f^^^''f'^''\''^^^lZ'^'^^^^^^ 
state  in  the  union.  Table  4  reveals  the  ratio  of  the  largest  to  ^Wnallest 
district  in  each  of  the  99  state  legislative  f^^^^l^ers  as  of  January  1, 
1965.  As  can  be  seen,  the  California  Senate's  ratio  of  422^5  to  1  ^s  th^ 
hi-hest  of  all  the  50  senates.  The  lowest  ratio,  1.2  to  1,  belongs  to 
Kansas  Senate.  The  highest  ratio  among  all  49  lower  houses  is  Ver- 
mont's 1  480  4  to  1.  The  lowest  ratio  is  Colorado  s  1.2  to  1.  ^ 
While  the  ratio  of  largest  to  smallest  district  population  reveals  a 
widespread  pattern  of  population  inequalities  among  the  several  dis- 
tricts in  most  state  legislative  chambers,  it  does  not  reveal  the  entire 
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TABLE  2 

California  Assembly  Districts  in  Order  of  Population 

Norm:  196,465 


1 

74th 

2 

7th 

3 

34th 

4 

72nd 

5 

36th 

6 

12th 

7 

73rd 

8 

22nd 

9 

71st 

10 

70th 

11 

26th 

12 

78th 

13 

35th 

14 

69th 

15 

27th 

16 

24th 

17 

44th 

18 

56th 

19 

38th 

20 

33rd 

21 

52nd 

22 

79th 

23 

64th 

24 

4th 

25 

76th 

26 

50th 

27 

39th 

28 

61st 

29 

10th 

30 

11th 

31 

80th 

32 

47th 

33 

13th 

34 

60th 

35 

5th 

36 

37th 

37 

62nd 

38 

49th 

39 

46th 

40 

6th 

41 

67th 

42 

57th 

43 

65th 

44 

54th 

45 

48th 

46 

51st 

47 

15th 

48 

59th 

49 

1st 

50 

55th 

51 

77th 

52 

45th 

53 

63rd 

54 

9th 

55 

66th 

56 

53rd 

57 

41st 

58 

58th 

59 

25th 

60 

14th 

61 

40th 

62 

68th 

63 

42nd 

64 

43rd 

65 

8th 

66 

17th 

67 

16th 

68 

2nd 

69 

30th 

70 

32nd 

71 

20th 

Riverside  County 

Marin,  Sonoma  Counties 

Monterey,  Santa  Cruz  Counties 

Part  of  San  Bernardino  County 

San  Luis  Obispo,  Santa  Barbara  Counties 

San  Joaquin  County 

Part  of  San  Bernardino  County 

Part  of  Santa  Clara  County 

Part  of  Orange  County 

Part  of  Orange  County 

Part  of  San  Mateo  County 

Part  of  San  Diego  County 

Kings,  Tulare  Counties 

Part  of  Orange  County 

Part  of  San  Mateo  County 

Part  of  Santa  Clara  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  San  Diego  County 

Part  of  Los  Angeles  County 

Glenn,  Butte,  Sutter,  Colusa,  Yolo  Counties 

Part  of  San  Diego  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County. 

Part  of  Contra  Costa  County 

Part  of  Contra  Costa  County 

Part  of  San  Diego  County 

Part  of  Los  Angeles  County 

Part  of  Alameda  County 

Part  of  Los  Angeles  County 

Napa,  Solano  Counties 

Ventura  County 

Part  of  Los  Angeles  County.. 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Yuba,_  Nevada,   Placer,  El  Dorado,  Amador,   Calaveras, 

Alpine,  Tuolumne,  Mariposa,  Mono,  Inyo  Counties 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Alameda  County 

Part  of  Los  Angeles  County 

Del  Norte,  Mendocino,  Lake,  Humboldt  Counties..'. 

Part  of  Los  Angeles  County 

Part  of  San  Diego  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Sacramento  County ^ 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Santa  Clara  County 

Part  of  Alameda  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Los  Angeles  County 

Part  of  Sacramento  County 

Part  of  Alameda  County 

Part  of  Alameda  County 

Siskiyou,  Trinity,  Shasta,  Tehama,  Modoc,  Lassen,  Plumas, 

Sierra  Counties 

Stanislaus  County 

Part  of  Fresno  County 

Part  of  San  Francisco  County 


306,191 
294,195 
282,570 
255,414 
250,006 
249,989 
248,117 
244,783 
243,838 
242,087 
227,944 
222,179 
218,357 
218,000 
216,443 
215,477 
212,181 
211,925 
211,868 
211,595 
211,414 
211,302 
210,472 
210,457 
208,394 
207,637 
207,600 
205,485 
204,838 
204,192 
203,495 
202,370 
202,185 
201,580 
200,487 
199,138 
196,984 
195,729 
195,356 

195,199 
194,936 
194,876 
194,642 
193,526 
193,384 
191,671 
189,899 
188,554 
187,508 
187,416 
187,295 
186,287 
186,037 
184,762 
184,260 
182,567 
182,128 
181,988 
179,040 
178,522 
177,837 
177,654 
177,299 
177,000 
169,583 
169,206 
168,397 

163,136 
157,29-1 

150,832 


+55.9 
+49.7 
+43.8 
+30.0 
+27.3 
+27.2 
+26.3 
+24.6 
+24.1 
+23.2 
+16.0 
+13.1 
+11.1 
+  11.0 
+10.2 
+  9.7 
+  8.0 
+  7.9 
+  7.8 
+  7.7 
+  7.6 
+  7.6 
+  7.1 
+  7.1 
+  6.1 
+  5.7 
+  5.7 
+  4.6 
+  4.3 
+  3.9 
+  3.6 
+  3.0 
+  2.9 
+  2.6 
+  2.0 
+  1.4 
+  0.3 

-  0.4 

-  0.6 

-  0.6 

-  0.8 

-  0.8 

-  0.9 

-  1.5 

-  1.6 

-  2.4 

-  3.3 

-  4.0 

-  4.6 

-  4.6 

-  4.7 

-  5.2 

-  5.3 

-  6.0 

-  6.2 

-  7.1 

-  7.3 

-  7.4 

-  8.9 

-  9.1 

-  9.5 

-  9.6 

-  9.8 

-  9.9 
-13.7 
-13.9 
-14.3 

-17.0 
-19.9 
-21.4 
-23.2 
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TABLE  2— Continued 

California  Assembly  Districts  in  Order  of  Population 

Norm:  196,465 


Rank 

District 

72 

18th 

73 

19th 

74 

3rd 

75 

23rd 

76 

29th 

77 

31st 

78 

28th 

79 

21st 

80 

75th 

Part  of  San  Francisco  County. 

Part  of  San  Francisco  County— 

Part  of  Sacramento  County 

Part  of  San  Francisco  County.- 

Part  of  Kern  County ...-.-.---  — 

Merced,  Madera,  San  Benito  Counties. 

Part  of  Kern  County 

Part  of  San  Francisco  County... 

Imperial  County. 


150,340 
149.985 
148,fi27 
147,699 
14fi.510 
146,310 
145,474 
141,460 
72,105 


-23.5 
-23.7 
-24.3 
-24.8 
-25.4 
-25.5 
-26.0 
-28.0 
-63.0 


SOUECE:  California  Assembly  CommUtee  on  Elections  and  Eeapportionment. 


TABLE  3 

California  Senatorial  Districts  in  Order  of  Population 

Norm:  392,930 


1 

38th 

2 

40th 

3 

16th 

4 

14th 

5 

35th 

6 

18th 

36th 

8 

19th 

9 

21st 

10 

17th 

11 

30th 

12 

37th 

13 

34th 

14 

20th 

15 

33rd 

16 

25th 

17 

31st 

18 

32nd 

19 

22nd 

20 

12th 

21 

13th 

22 

1.5th 

23 

nth 

24 

24th 

25 

3rd 

26 

23rd 

27 

6th 

28 

29th 

29 

7th 

30 

39th 

31 

5th 

32 

10th 

33 

4th 

34 

8th 

35 

2nd 

36 

27th 

37 

9th 

38 

1st 

39 

26th 

40 

28th 

Los  Angeles  County 

San  Diego  County 

Alameda  County 

San  Francisco  County — 

Orange  County 

Santa  Clara  County. 

San  Bernardino  County 

Sacramento  County 

San  Mateo  County. - 

Contra  Costa  County - 

Fresno  County 

Riverside  County -- 

Kern  County 

San  Joaquin  County - 

Ventura  County.. -• 

Monterey  County 

Santa  Barbara  County 

Tulare  County 

Stanislaus  County - 

.Sonoma  County 

Marin  County 

Solano  County 

Napa,  Yolo  Counties...... 

Madera,  Merced  Counties — 

Humboldt  Countv .- 

Santa  Cruz,  San  Benito  Counties.. 

Butte  County - - 

San  Luis  Obispo  County -- 

Sierra,  Nevada,  Placer  Counties 

Imperial  County 

Trinity,  Shasta  Counties - 

Yuba,' Sutter  Counties.... - 

Mendocino,  Lake  Counties.... — . 

Colusa,  Glenn,  Tehama  Counties. 

Del  Norte,  Siskiyou  Counties.. 

Kines  County 

El  Dorado,  Amador  Counties... 

Modoc,  Lassen,  Pluraas  Counties  .  —  .---■ 
Calaveras,  Mariposa,  Tuolumne  Counties. 
Alpine,  Inyo,  Mono  Counties 


5,038,771 
1,033,011 
905,670 
742,855 
703,925 
642,315 
503,591 
502.778 
444  ,.387 
409,030 
365,945 
306,191 
291,984 
249,989 
199,138 
198,351 
168,962 
168,403 
157,294 
147,375 
146.820 
134,597 
131,617 
130,914 
104,892 
99,615 
82,030 
81,044 
80,156 
72,105 
69,174 
67,239 
64,845 
54,625 
50,656 
49,954 
39,380 
33,525 
29,757 
14,294 


3.1 

79.1 
63.5 
28.2 
28.0 
13.1 
4.1 
6.9 
22.1 
25.7 
36.4 
49.3 
49.5 
57.0 
67.1 
60.0 
62.5 
62.6 
65.7 
66.5 
66.7 
73.3 
74.6 
79.1 
79.4 
79.6 
81.6 
82.4 
82.9 
83.5 
86.1 

■  87.1 

■  87.3 
•    90.0 

■  91.5 

■  92.4 
-    96.4 


SOURCE:  California  Assembly  Committee  on  Elections  and  Reapportionment. 
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TABLE  4 

Ratio  of  Population  of  Largest  to  Smallest  District,  Each  Chamber,  American 
State  Legislatures,  January  1,  1965 


State 

Senate 

Lower 
House 

State 

Senate 

Lower 
House 

20.0 
19.1 
85.8 
2.3 
422.5 

3.7 
8.1 
15.5 
26.4 
1.5 

7.5 
102.1 
10.6 
2.6 
3.2 

1.2 
1.9 
8.0 
2.8 
31.8 

2.3 
12.4 
3.8 
8.9 
1.7 

4.7 
2.4 
5.3 
6.4 
4.2 

1.2 

424.1 

12.2 

23.3 

98.8 

4.7 
11.3 
4.7 
2.2 
2.2 

28.7 
2.0 
8.3 
5.5 
5.8 

13.9 
4.0 

11.9 
7.4 

13.5 

88.4 

1.7 

223.6 

2.6 

19.0 

139.9 
3.9 
2.3 
8.9 
2.2 

2.5 
2.1 
2.7 
96.9 
25.1 

4.3 
1.6 
8.4 
6.9 
5.5 

2.6 
7.3 
2.0 
1.4 
9.8 

14  0 

22  1 

Arkansas 

222  4 

CALIFORNIA 

3  0 

8  6 

20  9 

18  0 

Florida— 

North  Dakota 

3  2 

Georgia 

Ohio                    -     - 

14.5 

5.4 

2.3 

18  0 

39  0 

Iowa 

3.4 

4.7 

2.2 

Texas 

3.1 

Utah 

27.8 

1480.4 

Massachusetts 

4.4 

4.6 

2.4 

2.4 

2.6 

SOURCE:  National  Municipal  League. 


pattern.  It  emphasizes  the  extreme  situation,  and  does  not  indicate  the 
overall  effect  of  the  pattern  of  apportionment  in  the  legislative  body. 
The  Dauer-Kelsay  Index  of  Representatives  helps  to  complete  the 
picture. 

The  Dauer-Kelsay  Index  of  Representatives  shows  the  theoretical 
minimum  percentage  of  a  state's  population  that  can  elect  a  majority 
of  a  legislative  body.^  It  indicates  the  general  pattern  of  apportionment 
in  a  state  and  not  simply  extreme  deviations.  (The  ratio  between  the 
largest  and  smallest  constituencies  is,  of  course,  entirely  based  on  the 
extreme  deviation).  Table  5  reveals  the  Index  of  Representativeness 
for  each  state  legislative  chamber  in  the  United  States  as  a  whole,  as 
of  January  1,  1965. 

According  to  the  Dauer-Kelsay  Index  of  Representativeness,  the  Cali- 
fornia Senate  ranks  49th  among  the  50  state  senates  in  representa- 
tiveness. Only  the  Nevada  senate's  index  of  8.0  is  lower  than  Califor- 
nia's 10.7.  The  Assembly's  index  of  44.7,  on  the  other  hand,  ranked 
16th  among  the  49  lower  houses  of  state  Legislatures. 


"  The  calculation  process  is  simple.  The  several  legislative  districts  of  the  chamber 
being  analyzed  are  arranged  in  rank  order  from  smallest  population  per  member 
to  largest.  The  count  then  proceeds  from  the  smallest  district  up  the  scale  until 
the  cumulative  number  of  seats  equals  a  majoritj'  of  the  chamber.  The  percent 
that  the  population  of  the  several  districts  able  to  elect  a  majority  is  of  the 
total  population  of  the  state  is  the  "Index  of  Representativeness"  of  that  cham- 
ber. For  example,  21  members  constitute  a  majority  of  California's  40-member 
Senate.  The  population  of  the  21  smallest  districts,  which  together  can  elect  a 
majority  of  the  California  Senate,  is  1,678,630.  This  represented  10.7%  of  the 
state's  total  population  of  15,717,204,  and  this  percentage  is  the  Dauer-Kelsay 
Index  for  the  California  State  Senate.  See  Manning  J.  Dauer  and  Kobert  G. 
Kelsay  "Unrepresentative  States,"  44  National  Municipal  Review  571  (1955). 
Figures  corrected  in  45  National  Municipal  Review  198  (1956). 
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TABLE  5 

Index  of  Representativeness,  Each  Chamber,  American  State 
Legislatures,  January  1,  1965  


State 


Arizona 

Arkansas 

CALIFORNIA. 


Colorado 

Connecticut. 

Delaware 

Florida 

Georgia 


Hawaii— 
Idaho. -- 
Illinois.. 
Indiana. 
Iowa — 


Kansas 

Kentucky. 
Louisiana- 
Maine 

Maryland. 


Massachusetts. 
Michigan 

Minnesota 

Mississippi 

Missouri. 


Senate 


Alabama - — -         27.6 

Alaska -         *^-° 

43!8 
10.7 


33.0 
32.0 

29.9 
15.2 
49.2 


Lower 
House 


37.9 
47.3 
46.0 
33.3 

44.7 

45.1 
12.0 
27.6 
29.7 
22.2 


23.4 

47.8 

16.6 

44.0 

28.7 

39.9 

40.5 

47.6 

38.9 

44.8 

50.1 

19.4 

46.6 

44.0 

33.0 

33.1 

46.9 

39.7 

14.2 

35.6 

44.6 

45.3 

49.0 

49.0 

40.1 

34.5 

37.4 

41.2 

47.8 

20.3 

State 


Montana 

Nebraska 

Nevada 

New  Hampshire. 
New  Jersey 

New  Mexico 

New  York 

North  Carolina- 
North  Dakota. . 
Ohio — 


Virginia 

Washington... 
West  Virginia. 

Wisconsin 

Wyoming 


Senate 


Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 38.4 

Tennessee 

Texas 

Utah. 

Vermont 


16.1 
43.9 
8.0 
45.3 
19.0 

14.0 
36.9 
47.6 
31.9 

44.8 


Lower 
House 


36.6 
Unicameral 
29.1 
43.9 
46.5 

42.0 
34.7 
27.1 
40.2 
29.4 


44.5 

32.5 

47.8 

48.1 

43.4 

42.7 

18.1 

46.5 

23.3 

46.0 

38.4 

38.6 

44.5 

39.7 

30.3 

38.7 

21.3 

33.3 

47.0 

11.9 

41.1 

40.5 

33.9 

35.3 

46.7 

46.2 

48.4 

45.4 

24.1 

46.5 

SOURCE:  National  Municipal  League. 


APPENDIX  B 

RELEVANT  PROVISIONS  OF  THE  CONSTITUTION 
OF  CALIFORNIA,  ARTICLE  IV 
Election  and  Terms  of  Members  of  Assembly 

Sec.  3.  Members  of  the  Assembly  shall  be  elected  biennially,  and 
their  term  of  office  shall  be  two  years.  Each  election  shall  be  on  the  first 
Tuesday  after  the  first  Monday  in  November,  unless  otherwise  ordered 
by  the  Legislature. 

(Amendment  adopted  November  8,  1960). 

Election  and  Terms  of  Senators — Qualifications  of  Members  of  Legislature 

Sec.  4.  Senators  shall  be  chosen  for  the  term  of  four  years,  at  the 
same  time  and  places  as  Members  of  the  Assembly,  and  no  person  shall 
be  a  Member  of  the  Senate  or  Assembly  who  has  not  been  a  citizen 
and  inhabitant  of  the  state  three  years,  and  of  the  district  for  which 
he  shall  be  chosen  one  year,  next  before  his  election. 

(Constitution  of  1849,  Art.  IV,  Sees  4,  5,  revised  1879). 

Number  of  Senators  and  Assemblymen — Election  by  Districts 

Sec.  5.  The  Senate  shall  consist  of  40  members,  and  the  Assembly 
of  80  members,  to  be  elected  by  districts,  numbered  as  hereinafter  pro- 
vided. One-half  of  the  Senators  shall  be  elected  every  two  years,  those 
from  the  odd-numbered  districts  being-  elected  when  the  number  of  the 
year  is  divisible  by  four. 

(Amendment  adopted  November  8,  1960). 

Senatorial  and  Assembly  Districts 

Sec.  6.  For  the  purpose  of  choosing  Members  of  the  Legislature,  the 
State  shall  be  divided  into  40  senatorial  and  80  assembly  districts  to 
be  called  senatorial  and  assembly  districts.  Such  districts  shall  be 
composed  of  contiguous  territory,  and  assembly  districts  shall  be  as 
nearly  equal  in  population  as  may  be.  Each  senatorial  district  shall 
choose  one  senator  and  each  assembly  district  shall  choose  one  Mem- 
ber of _  Assembly.  The  senatorial  districts  shall  be  numbered  from  1 
to  40,  inclusive,  in  numerical  order,  and  the  assembly  districts  shall  be 
numbered  from  1  to  80  in  the  same  order,  commencing  at  the  northern 
boundary  of  the  State  and  ending  at  the  southern  boundary  thereof. 
In  the  formation  of  assembly  districts  no  county,  or  city  and  county, 
shall  be  divided,  unless  it  contains  sufficient  population  within  itself 
to  form  two  or  more  districts,  and  in  the  formation  of  senatorial  dis- 
tricts no  county,  or  city  and  county,  shall  be  divided,  nor  shall  a  part 
of  any  county,  or  of  any  city  and  county,  be  united  with  any  other 
county,  or  city  and  county,  in  forming  any  assembly  or  senatorial 
district.  The  census  taken  under  the  direction  of  the  Congress  of  the 
United  States  in  the  year  1920,  and  every  10  years  thereafter,  shall  be 
the  basis  of  fixing  and  adjusting  the  legislative   districts;   and  the 
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T.PP-islature  shall    at  its  first  regular  session  following  the  adoption  of 
^iStetTorand 'thereafter  at  fhe  first  regular  -ss^n  Mio™^^^ 
rIPPPTinial  federal  census,  adjust  such  districts,  and  reapportion  tne 
'eTrSe^lf^n  so  as'  to  preser^-e  the  assembly  ^^"^^^^^^Z 
T-.rvnnlation  as  mav  be;  but  in  the  formation  of  senatorial  aistricts  no 
Sv  or  cUy  and  comity  shall  contain  more  than  one  senatorial  dis- 
?rkt    and  the  counties  of  small  population  shall  be  grouped  m  dis- 
r     's  of  not  to  exceed  three  counties  in. any  «-  -^  -^/^ 
provided,  however,  that  should  tb^  Legislature  at  th     fi^^t  ^^^ 
session  following  the  adoption  of  this  section  JJ.^^J^^^^^f,,^^^^^^^^^ 
^pssion  following  any  decennial  federal  census  fail  to  reappoition  ine 
assembiranr^enatorial    districts,    a   Keapportionment    Commission 
S  Is  ifereby  created,  consisting  of  the  L--tenant^^^^^^^^^^^^^^ 
shall  be  chairman,  and  the  Attorney  General,  State  Controller   becre 
ta?v  of  State  and  State  Superindent  of  Public  Instruction,  shall  forth- 
wTth  appo?  ion  such  districts  in  accordance  with  the  provisions  of    his 
rectoHMrch  apportionment  of  said  districts  shall  be  immediately 
effecSve  the  same  as  if  the  act  of  said  Reapportionment  Commission 
were  an  act  ofTe  Legislature,  subject,  however,  to  the  same  provisions 
of  referendum  as  apply  to  the  acts  of  the  Legislature. 


Population 


Bach  subsequent  reapportionment  -^^-\''^'^^J^'}'^^X''l':^Z 
and  shall  be  based  upon  the  last  preceeding  £«'i«™J  «™ff-  ^^^^ 
makina  such  adiustments  no  persons  who  are  not  eligible  to  oeoome 
Stten!  SThe  United  States,  under  *«.  naturalizatoonlaws^  shall  b^ 
counted  as  forming  a  part  of  the  population  "^.^^^  ^.^  "f  ,^f  ^,Sm 
^lQtrirtiTi<»  as  herein  provided  for  shall  be  made,  benators  ana  Jissem 
Wymen  SalTbe  e^^^^^^  by  the  districts  according  to  the  apportionment 
now  provided  for  by  law. 

(Amendment  adopted  November  6,  imz). 

Readings  and  Passage  of  Bills 

Sec  L5  No  law  shall  be  passed  except  by  bill.  Nor  shall  any  bill 
be  Dut  upon  its  Zal  passage  until  the  same,  witli  the  amendments 
ther'e^lXll  have  been'printecl  for  the  use  of  the —^^^^^^^^^  f:^^ 
anv  bill  become  a  law  unless  the  same  be  read  on  ^hree  several  a^^^^ 
in  each  house,  unless,  in  case  of  urgency,  two-thirds  of  the  liouse  where 
such  bill  ma;  be  peAding  shall,  by  a  vote  of  yeas  and  n^y^,  dispense 
wTth  th  s  S-ovision.  Any  bill  may  originate  in  either  house,  but  may  be 
rmenc^ed  or  rejected  b/the  other;  and  on  the  ^-f^^^^^^fjl^^^ 
+>ipv  ^hall  be  read  at  length,  and  the  vote  shall  be  by  yeas  and  nays 
tTntacrbill  separately'  and  shall  be  entered  on  the  JoW ;  ^^^^^^^ 
no  bill  shall  become  a  law  without  the  concurrence  of  a  majority  ot 
the  members  elected  to  each  house.  _     ^  -.onn^ 

(Constitution  of  1849,  Art.  IV,  Sec.  16,  revised  1879.) 

Bills  io  Be  Presented  to  Governor— Veto— Procedure 
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upon  the  Journal  and  proceed  to  reconsider  it.  If  after  such  reconsid- 
eration, It  again  pass  both  houses,  by  yeas  and  navs,  two-thirds  of  the 
members  elected  to  each  house  voting  therefor,  it  shall  become  a  law, 
notwithstanding  the  Governor's  objections.  If  any  bill  shall  not  be 
returned  within  10  days  after  it  shall  have  been  presented  to  him  (Sun- 
days excepted),  the  same  shall  become  a  law  in  like  manner  as  if  he 
had  signed  it,  unless  the  Legislature,  by  adjournment,  prevents  such 
return,  in  which  case  it  shall  not  become  a  law,  unless  the  Governor, 
within  30  days  after  such  adjournment  (Sundays  excepted),  shall  si^^n 
and  deposit  the  same  in  the  office  of  the  Secretary  of  State,  in  which 
case  It  shall  become  a  law  in  like  manner  as  if  it^had  been  signed  by 
him  before  adjournment.  If  any  bill  presented  to  the  Governor  con- 
tains several  items  of  appropriation  of  money,  he  may  object  to  one 
or  more  items,  while  approving  other  portions  of  the  bill.*  In  such 
case  he  shall  append  to  the  bill  at  the  time  of  signing  it,  a  statement 
of  the  items  to  which  he  objects,  and  the  reasons  therefor,  and  the  ap- 
propriation so  objected  to  shall  not  take  effect  unless  passed  over  the 
Governor's  veto,  as  hereinbefore  provided.  If  the  Legislature  be  in  ses- 
sion, the  Governor  shall  transmit  to  the  house  in  which  the  bill  origi- 
nated a  copy  of  such  statement,  and  the  items  so  objected  to  shall  be 
separately  reconsidered  in  the  same  manner  as  bills  which  have  been 
disapproved  by  the  Governor. 

(Amendment  adopted  November  3,  1908.) 

Formation  of  Congressional  Districts 

Sec.  27.  When  a  congressional  district  shall  be  composed  of  two 
or  more  counties,  it  shall  not  be  separated  by  any  countv  belonging 
to  another  district.  No  county,  or  city  and  county,  shall  be  divided  in 
forming  a  congressional  district  so  as  to  attach  one  portion  of  a  county, 
or  city  and  county,  to  another  county,  or  city  and  county,  except  in 
cases  where  one  county,  or  city  and  county,  has  more  population  than 
the  ratio  required  for  one  or  more  congressmen;  but  the  Legislature 
may  divide  any  county,  or  city  and  county,  into  as  manv  congressional 
districts  as  it  may  be  entitled  to  by  law.  Any  county,  or  city  and  county, 
containing  a  population  greater  than  the  number  required  for  one  con- 
gressional district  shall  be  formed  into  one  or  more  congressional  dis- 
tricts, according  to  the  population  thereof,  and  anv  residue,  after  form- 
ing such  district  or  districts,  shall  be  attached  by  compact  adjoining 
assembly  districts,  to  a  contiguous  county  or  counties,  and  form  a  con- 
gressional district.  In  dividing  a  county,  or  city  and  county,  into  con- 
gressional districts  no  assembly  district  shall  be  divided  so  as  to  form 
a  part  of  more  than  one  congressional  district,  and  every  such  congres- 
sional district  shall  be  composed  of  compact  contiguous  assembly°dis- 
tricts. 

(Constitution  of  1849,  Art.  IV,  Sec.  30,  revised  1879.) 

*  See  also  Article  IV,  Section  3  4. 


APPENDIX  C 

THE  CONSTITUTIONAL  DOCTRINE  OF  STATE  LEGISLATIVE 

APPORTIONMENT  FROM  COLEGROVE  v.  GREEN 

TO  REYNOLDS  v.  SIMS 

Modern  constitutional  doctrine  in  the  area  of  legislative  apportion- 
ment begins  Avith  the  decision  of  the  Supreme  Court  of  the  Umted 
States  in  a  congressional  districting  case,  Colcgrove  v.  Green,  328  U.S. 
549  (1946)  The  judgment  of  the  court  was  announced  in  a  decision 
bv  Mr  Justice  Felix  Frankfurter  which  held,  in  essence,  that  plamtitts 
had  no  standing  to  sue,  and  that  courts  had  no  jurisdiction  m  such 
cases  because  the  issue  presented  a  nonjusticiable  political  question. 
As  Justice  Frankfurter  put  it:  "Courts  ought  not  to_ enter  this  politi- 
cal thicket  The  remedy  for  unfairness  in  districting  is  to  secure  State 
Legislatures  that  will  apportion  properly,  or  to  invoke  the  ample  powers 
of  Congress."  Colegrove  v.  Green,  supra,  at  556. 

Although  Frankfurter's  reasoning  was  acceptable  to  only  three  of 
the  four  members  of  the  majority  (only  seven  members  of  the  court 
participated  in  the  four  to  three  decision),  his  Colegrove  doctrine 
Sf  1  on  usticiability  based  on  the  political  nature  of  the  --^^  fame  t«. 
prevail  in  federal  and  state  courts  over  the  next  14  years.  During  that 
peiTod,  13  cases  affecting  apportionment  or  districting  reached  the 
Supreme  Court  of  the  United  States.  Most  of  them  were  disposed  o 
in  Wr  curiam  (unsigned)  decisions  without  opinion  or  by  refusal  ot 
Ihe  High  Court  to  review  the  case.  Only  twice  did  the  court  give  rea- 
sons for  its  actions.  , 

In  MacBougaU  v.  Green,  335  U.S.  281  (1948),  a  majority  of  five 
justices  sustained  an  Illinois  statute  requiring  a  new  political  party  to 
secure  signatures  in  at  least  50  of  the  state's  102  counties  on  the  ground 
that  the  due  process  and  equal  protection  clauses  of  the  Fourteenth 
Amendment  did  not  "deny  a  state  the  power  to  assure  a  proper  diffu- 
sion of  political  initiative  as  between  its  thinly  populated  counties  and 

those  having  concentrated  masses "  MacD oug all  ^'   Green,  supra 

atT83-284.  Similarly,  in  South  v.  Peters,  339  U.S.  276  (1950)  a  chal- 
leno'c  to  the  Georgia  County  unit  system  of  elections,  the  court  stated: 
"Federal  courts  consistently  refuse  to  exercise  their  equity  Powers  m 
cases  posing  political  issues  arising  from  f.^.^^ate's  geographical  dis^ 
tribution  of  electoral  strength  among  its  political  subdivisions,  k^onth 
v.  Peters,  supra,  at  277. 

In  1960  the  Supreme  Court  of  the  United  States  declared  an  Ala- 
bama statute  redrawing  the  boundary  lines  of  the  City  of  Tuskegee  to 
be  unconstitutional  because  it  was  a  "racial  gerrymander.  GomilUon 
V  Liqlitfoot,  364  U.S.  339  (1960).  The  act,  which  had  the  effect  ot 
removing  all  but  four  or  five  Negro  voters  from  the  municipality  while 
keepinrr  all  white  voters  within  the  city  limits,  was  held  to  violate  the 
Fifteenth  Amendment's  prohibition  against  denying  or  abridging  the 
right  to  vote  because  of  race.  While  the  court  in  this  manner  distin- 
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guished  the  case  from  apportionment  issues  which  involve  the  equal 
protection  clause  of  the  Fourteenth  Amendment,  the  Gomillion  case 
opened  the  door  to  a  reconsideration  of  the  Cole  grove  doctrine.  One 
week  after  Gomillion  was  decided,  the  Supreme  Court  decided  to  re- 
view Balxer  v.  Carr,  364  U.S.  898  (1960). 

The  Tennessee  Beapportionment  Case,  Baker  v.  Carr,  369  U.S.  186 
(1962)  was  the  vehicle  which  announced  a  new  trend  in  Supreme  Court 
decisions  in  apportionment  cases.  Breaking  with  Colegrove  v.  Green, 
supra,  the  high  court  held:  1)  federal  courts  do  have  jurisdiction  over 
apportionment  disputes  because  the  "cause  of  action  is  one  which 
'arises  under'  the  Federal  Constitution"  and  is  neither  ''unsubstan- 
tial" nor  "frivolous,"  Baker  v.  Carr,  supra,  at  199;  2)  individual 
voters  have  standing  to  sue  because  "appellants  seek  relief  in  order  to 
protect  or  vindicate  an  interest  of  their  own,  and  of  others  similarly 
situated,"  Baker  v.  Carr,  supra,  at  207;  and  3)  the  issue  is  justiciable 
and  does  not  present  a  political  question  with  which  courts  cannot  deal, 
Baker  v.  Carr,  supra,  at  209. 

Thus,  the  Supreme  Court  opened  the  courthouse  door — shut  by  Cole- 
grove  in  1946 — to  apportionment  conflicts.  But  in  so  doing,  the  Su- 
preme Court  did  not  fully  establish  the  new  rules  of  the  game.  The 
court  did  not  indicate  what  standards  were  to  be  applied  in  examining 
a  challenged  apportionment  nor  what  forms  of  relief  could  be  granted 
should  an  inferior  court  find  an  existing  apportionment  to  be  uncon- 
stitutional. With  regard  to  standards,  Mr.  Justice  Brennau,  for  the 
court,  said  only:  "Judicial  standards  under  the  Equal  Protection 
Clause  are  well  developed  and  familiar,  and  it  has  been  open  to  courts 
since  the  enactment  of  the  Fourteenth  Amendment  to  determine,  if  on 
the  particular  facts  they  must,  that  a  discrimination  reflects  no  policy, 
but  simply  arbitrary  and  capricious  action."  Baker  v.  Carr,  supra,  at 
226.  Similarly,  Justice  William  0.  Douglas,  in  a  concurring  opinion, 
pointed  out  that  the  "traditional  test  under  the  Equal  Protection 
Clause  had  been  whether  a  state  has  made  'an  invidious  discrimina- 
tion' ..."  Baker  v.  Carr,  supra,  at  244.  And  in  his  concurring  opin- 
ion. Justice  Tom  C.  Clark  indicated  that  the  test  to  be  applied  was 
whether  the  apportionment  represents  "a  rational  state  policy"  or 
reflects  "no  policy  whatsoever"  resulting  in  "a  crazy-quilt  without 
rational  basis,"  was  not  "reasonable"  and,  hence,  violated  the  equal 
protection  clause.  Baker  v.  Carr,  supra,  at  252-254.  But  the  specifics 
were  left  for  future  development,  for  while  none  of  the  justices  en- 
dorsed the  view  that  exact  mathematical  equality  is  required  by  the 
equal  protection  clause,  neither  did  they  indicate  how  much  weighting 
of  noupopulation  factors  would  be  permissible  in  an  apportionment 
scheme. 

The  first  key  step  in  providing  the  basic  ground  rules  implementing 
Baker  v.  Carr  was  the  decision  in  the  Georgia  County  Unit  System 
Case,  Gray  v.  Sanders,  372  U.S.  368  (1963).  Rejecting  an  analogy  to 
the  federal  electoral  college,  the  Supreme  Court  declared:  "Once  the 
geographical  unit  for  which  a  representative  is  to  be  chosen  is  des- 
ignated, all  who  participate  in  the  election  are  to  have  an  equal 
vote — whatever  their  race,  whatever  their  sex,  whatever  their  occupa- 
tion, whatever  their  income,  and  wherever  their  home  may  be  in  that 
geographical  unit.   This  is  required  by  the  Equal  Protection  Clause 
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of  the  Fourteenth  Amendment.  The  concept  of  'we  the  people'  under 
the  Constitution  visualizes  no  preferred  class  of  voters  but  equality 
among  those  who  meet   the  basic   qualifications.      Gray  j.   banders, 
supra%t  379-380.  In  summary,  Mr.  Justice  Douglas,  ^^iting  for  the 
court,  stated:  ^The  concept  of  political  equality  froni  the  Decl^rati^^^^ 
of  Independence,  to  Lincoln's  Gettysburg  Address,  to  the  Fifteenth 
Seventeenth,  and  Nineteenth  Amendments  can  mean  only  one  thing 
—one  person,  one  vote."  Gray  v.  Sanders,  supra,  at  381  (italics  added). 
The  second  ^o&t-Baker  decision  affecting  legislative  apportionment 
was  a  congressional  districting  case,  Weslerry  v.  Sanders,  376  U.b.  1 
(1964)    Although  the  AVesberry  decision  was  not  based  on  the  equal 
protection  clause,  equality   of  population  was  evolving  as  the  basic 
constitutional  standard  for  apportionment  and  districting  cases.  Jus- 
tice Hugo  L.  Black,  writing  for  the  court,  stated  that  "The  command 
of  Article  I,  Section  2,  that  representatives  be  chosen    by  the  people 
of  the  several  states'  means  that  as  nearly  as  is  practicable  one  man  s 
vote  in  a  congressional  election  is  to  be  worth  as  much  as  another  s.^ 
Wesherry  v.  Sanders,  supra,  at  7-8.  Since  it  was  "our  Constitution  s 
plain  objective  of  making  equal  representation  for  equal  members  o± 
people  the  fundamental  goal  for  the  House  of  Representatives,      the 
concept  of  "by  the  people"  means  "one  person,  one  vote.     Wesderry 
V.  Sanders,  supra,  at  18  (italics  added). 

"We  hold  that,  as  a  basic  constitutional  standard,  the  Equal  Pro- 
tection Clause  requires  that  the  seats  in  both  houses  of  a  bicameral 
state  Legislature  must  be  apportional  on  a  population  basis.  Key- 
nolds  V.  Sims,  377  U.S.  533,  568  (1964).  With  these  words.  Chief 
Justice  Earl  Warren,  writing  for  six  members  of  the  Supreme  Court, 
faced  "the  problem  ...  of  determining  the  basic  standards  and  stating 
the  applicable  guidelines  for  implementing  our  decision  m  Baker  v. 
Carr"  Reynolds  v.  Sims,  supra,  at  568.  Asserting  that  'Legislators 
represent  people,  not  trees  or  acres.  Legislators  are  elected  by  voters, 
not  farms  or  cities  or  economic  interests,"  Reynolds  v.  Sims,  supra, 
at  562   and  that  "citizens,  not  history  or  economic  interests  cast  votes  ■ 

people,  not  land  or  trees  or  pastures,  vote,"  Reynolds  y  Sims, 
'supra,  at  580,  the  court  held  that  "an  individual's  right  to  vote  for 
state  legislators  is  unconstitutionally  impaired  when  its  weight  is  m 
a  substantial  fashion  diluted  when  compared  with  votes  of  citizens 
living  in  other  parts  of  the  State."  Reynolds  v.  Sims,  supra,  at  568. 

But  in  establishing  "one  person,  one  vote"  as  the  basic  constitutional 
standard  for  state  legislative  elections,  the  court  did  recognize  that 
"mathematical  nicety  is  not  a  constitutional  requisite^  ^Vi  L  i 
Sims,  supra,  at  569.  Hence,  the  Chief  Justice  wrote:  By  holding  that 
as  a  federal  constitutional  requisite  both  houses  of  a  ^^ate  Legislature 
must  be  apportioned  on  a  population  basis,  we  mean  that  the  Equal 
Protection  Clause  requires  that  a  state  make  an  honest  and  good  iaith 
effort  to  construct  districts,  in  both  houses  of  its  Legislature,  as  nearly 
of  equal  population  as  practicaUe.  We  realize  that  it  is  a  practical 
impossibility  to  arrange  legislative  districts  so  that  each  one  has  an 
identical  number  of  residents,  citizens,  or  voters.  Mathematical  exact- 
ness or  precision  is  hardly  a  workable  constitutional  requirement 
Beynoldfy.  Sims,  supra,  at  577  (italics  added).  Tlherefore,  each  state 
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was  to  be  permitted  some  degree  of  flexibility  in  determining  its 
apportionment  scheme  "so  long  as  the  resultant  apportionment  was 
one  based  suhstantialhj  on  population  and  the  equal  population  prin- 
ciple was  not  diluted  in  any  significant  way."  Reynolds  v.  Sims,  supra, 
at  578  (italics  added). 

While  the  Supreme  Court  declined  to  spell  out  any  precise  constitu- 
tional tests,  preferring  to  permit  the  development  of  a  body  of  detailed 
doctrine  to  be  evolved  on  a  case-by-case  basis,  Reynolds  v.  Sims,  supra, 
at  578,  the  court  made  it  clear  that  the  basic  constitutional  standard 
for  the  apportionment  of  both  houses  of  the  state  legislature  was  "one 
person,  one  vote." 


APPENDIX  D:  H.R.  5505 

[The  following  is  the  bill  passed  by  the  House  of  Representatives 
on  March  76,  1 965. J 
89th  Congress 
1st  Session 

H.R.  5505 

IN  THE  SENATE  OF  THE  UNITED  STATES,  March  18, 

1965  ,      ^    ,.  . 

Read  twice  and  referred  to  the  Committee  on  the  Judiciary 

AN  ACT 

To  require  the  estaUishmeni,  on  the  lasis  of  the  eighteenth  and  sub- 
sequent decennial  censuses,  of  congressional  districts  composed  of  con- 
tiguous and  compact  territory  for  the  election  of  Representatives,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled,  That 

3  section  22  of  the  Act  of  June  18,  1929,  entitled  "An  Act  to 

4  provide  for  the  fifteenth  and  subsequent  decennial  censuses 

5  and  to  provide  for  apportionment  of  Representatives      (4b 

6  Stat.  26),  as  amended,  is  amended  as  follows: 

7  (1)   Subsection   (c)   is  amended  by  striking  out  all  ot  the 

8  language  in  that  subsection  and  inserting  in  place  thereof  the 

9  following : 

10  II 

11  "(c)   In  each  State  entitled  in  the  Ninetieth  Congress  or 

12  in  any  subsequent  Congress  to  more  than  one  Representative 

13  under  an  apportionment  made  pursuant  to  the  Provisions  ot 

14  subsection   (a)   of  this  section,  there  shall  be  established  by 

15  law  a  number  of  districts  equal  to  the  number  of  Representa- 

16  tives  to  which  such  State  is  so  entitled;  and  Representatives 

17  shall  be  elected  only  from  districts  so  established,  no  district 

18  to  elect  more  than  one  Representative.  Each  such  district  so 

19  established  shall  at  all  times  be  composed  of  contiguous  terri- 

20  torv  in  as  compact  form  as  practicable;  and  under  apportion- 

21  ments  made  upon  the  basis  of  the  eighteenth  and  subsequent 

22  decennial  censuses,  no  district  established  m  any  State  tor 

23  the   Ninetieth   or   any   subsequent    Congress   shall   contain   a 

24  number  of  persons  excluding  Indians  not  taxed,  more  than 

25  15  per  centum  greater  or  less  than  the  average  obtained  by 

26  dividino-  the  whole  number  of  persons  in  such  State,  excluding 

27  Indians^lot  taxed,  as  determined  under  the  then  most  recent 

28  decennial  census,  by  the  number  of  Representatives  to  which 

29  such   State  is  entitled  under  the  apportionment  made  upon 
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1  the  basis  of  such  census.  Where  a  State  has  redistricted  since 

2  the  last  decennial  census,  the  most  recent  Federal  special  cen- 

3  sus  conducted  pursuant  to  the  provisions  of  the  Act  of  August 

4  26,  1954,  as  amended   (71  Stat.  481;  13  U.S.C.  8),  may  be 

5  used  in  determining  whether  any  district  within  the  State, 

6  invalid  under  the  latest  decennial  census,  meets  the  15  per 

7  centum  criterion.  There  shall  be  not  more  than  one  redistrict- 

8  ing  during  any  decennial  census." 

Passed  the  House  of  Representatives  March  16,  1965. 

Attest :  Ralph  R.  Roberts, 

Clerk. 


APPENDIX  E 

MEASUREMENT  OF  POPULATION  EQUALITY 

by 

CHARLES  G.  BELL 
Assistant  Professor  of  Political  Science,  California  State  College  at  Fullerton 

I.  INTRODUCTION 

While  the  S.C.  has  established  the  rule  of  "one  man,  one  vote"  ^  it 
has  not  provided  any  definition  of  either  the  "man"  or  the  "vote". 
So  far  the  courts  have  not  indicated,  even  in  dictum,  what  specific 
standards  are  to  be  used  in  determining  the  validity  of  an  apportion- 
ment.2  And  although  gross  inequalities  of  population  per  election  dis- 
trict may  lead  to  an  obvious  conclusion  of  unequal  representation  and, 
according  to  the  courts,  invidious  discrimination,  the  legislative  body 
faced  with  reapportionment  must  decide  for  itself  what  is  "equal"  and 
what  does  not  constitute  invidious  discrimination. 

However,   the   courts   have   referred   to   what   is   frequently   called 
"practical  equality"  and  under  that  rubric  have  allowed  for  devia- 
tion from  a  mathematically  exact  equality  of  population  per  legisla- 
tive district.  Thus  "one  man,  one  vote"  has  lost,  if  it  ever  had,  a 
mathematical  exactitude  and  can  be  practically  considered  as  an  ap- 
proximate equality,  to  be  aimed  for  while  recognizing  the  impossibility 
of  attainment.^  In  light  of  recent  congressional  action,  a  15  percent 
deviation  from  perfect  equality  would  appear  to  be  probably  accept- 
able (barring  an  obvious  pattern  of  discrimination  within  these  limits). 
Since  Baker  v.  Carr  and,  more  particularly,  the  Reynolds  case,  many 
lower  courts  have  been  faced  with  the  concrete  problem  of  determining 
what  is  equal  and  what  is  not.  The  consultant  suggests  that  final  deter- 
mination of  "equality"  is  a  policy  issue  which  is  beyond  his  pur- 
view. Moreover,  a  broad  survey  of  research  literature  on  the  subject 
of  reapportionment  illustrates  that  political  scientists  and  other  con- 
cerned professionals  have  made  little  contribution  to  the  fundamental 
techniques  of  measuring  gerrymandering.  While  there  has  been  a  copi- 
ous outpouring  of  articles  and  books  on  the  general  subject  of  malap- 
portionment, these  have  been  largely  normative  in  character  and  when 
attempting  to  prove,  by  the  use  of  statistics,  the  existence  of  malap- 
portionment or  gerrymandering,  have  relied  upon  rather  gross  data 

^ThTclil  of  Bafcerv!  Carr  ^provides*  an  excellent  example  of  the  problem  of  coming 
to  grips  with  the  technical  nature  of  apportionment.  One  finds  m  tlie  majority 
ODinion  written  by  Mr.  Justice  Clark  and  in  the  dissentmg  opmion  9f  Mr.  Justice 
HaHan  disagreements  not  only  about  the  law  and  public  policy  ot  judicial  inter- 
vention but  disagreement  as  to  the  "facts"  in  the  case.  One  state  court  however 
dfd  describe  in  detail  the  apportionment  it  would  implement  if  the  Legislature  aid 
not  reapportion,  see  Partner  v.  Barnett,  Chancery  Court,  1st  Judicial  Dist..  Hinds 
County,  Mississippi,  circa  1961.  .  .    .      s 

«  See  Baker  v.  Carr,  186,  (1962)  260  (concurring  opinion). 
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which  in  many  eases  illustrated  wide  variances  of  population  between 
districts  but  did  little  to  come  to  grips  with  the  problem  of  how  to 
measure  objectively  the  degree  of  malapportionment.  (See  Bibliog- 
raphy.) The  question  of  criteria  of  population  is,  therefore,  the  basic 
question  considered  herein. 

In  trying  to  determine  the  proper  criteria  for  apportionment  by 
population  both  legislative  bodies  and  the  courts  have,  almost  without 
exception,  relied  upon  the  most  recent  comprehensive  federal  dicenial 
census  data.^  A  large  majority  of  the  states  use  census  data  as  the 
source  of  population  data  for  drawing  legislative  district  lines  for 
those  legislative  chambers  apportioned  by  population  (see  Table  B). 
In  less  than  10  percent  of  the  cases  is  population  defined  by  some  other 
method. 

The  courts,  in  examining  criteria  for  legislative  apportionment,  have 
considered,  in  addition  to  total  number  of  residents  or  citizens:  the 
number  of  registered  voters,^  "history,"  ^  geography,"^  "mass  media,"  ^ 
votes  cast  for  Congress,^  and  direct  taxes  paid.^"  Other  factors  con- 
sidered have  included  male  inhabitants,  the  exclusion  or  inclusion  of 
servicemen,  Indians,^!  and  aliens.  Again,  the  use  of  census  data  has 
received  preferred  treatment.  In  addition  to  various  definitions  of  popu- 
lation the  courts  have  considered  several  factors  which  would  justify 
deviations  from  mathematical  exactitude.  These  include,  for  example, 
the  "historj^, "  geography  and  "mass  media"  criteria  cited  above.^- 

II.  POPULATION 

In  the  first  place,  the  consultant  assumed  that  any  measure  of  mal- 
apportionment would  be  a  measure  of  deviation  from  an  ideal  of  equal 
representation  based  upon  some  definition  of  population.  The  problem 
here,  of  course,  is  definition  of  "population."  California  has,  in  the 
past,  used  total  population  excluding  aliens  not  eligible  for  naturaliza- 
tion. There  are,  however,  other  criteria  which  might  be  used.  These 
could  be,  aside  from  the  most  commonly  used  Census  Bureau  data 
(either  total  population  or  population  21  and  over),  the  number  of  reg- 
istered voters,  total  votes  cast  in  the  last  general  election,  or  votes  cast 
in  the  last  statewide  election  (whether  Gubernatorial  or  Presidential). 

However,  it  is  suggested  that  use  of  either  registration  or  votes  cast 
be  rejected.  This  recommendation  follows  analysis  of  the  ratios:  (1) 
between  total  registered  voters  per  total  population  (1950  and  I960) 
for  each  county;  and  (2)  between  total  votes  cast,  1958,  1960  and  1962 
and  population    (1960)    for  each  county.  Both  registration  and  vote 

*  To  provide  a  valid  base  for  reapportionment  census  data  must  be  statewide.  "While 
of  more  recent  origin,  legal  special  censuses  are  not  comparable  to  the  1960 
census  data  within  the  rest  of  a  state  and  can,  therefore,  not  be  used. 

^  Ellis  V.  Mayer  and  City  Council  of  Baltimore,  234  F.  Supp.  945   (1964). 

«  Frank  V.  Maryland,  339  U.S.  360. 

"'  McDoucjall  V.  Green,  33  5  U.S.  281. 

8  Moss  V.  Burkhart. 

9  Caesar  v.  Willia^ns. 

1"  See  the  New  Hampshire  Supreme  Court's  decision  in  Levitt  v.  Maynard  (Julv  16, 
1962)  upholding  that  state's  constitutional  establishment  of  direct  taxes  paid  as 
the  basis  for  apportioning  the  State  Senate  (Part  II,  Articles  25  and  26).  This 
was  before  Reynolds  v.  Simyns. 

^  Baker  V.  Carr,  op.  cit.,  pp.  146-147. 

12  See  17  Law  and  Contemporary  Problems,  pp.  253-469  (1952);  43  Michigan  Law 
Review,  pp.  1091-1112  ;  and  the  Book  of  States,  1960-61,  pp.  31,   54-58. 
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showed  wide  fluctuation  as  indicators  of  population  (see  Table  A). 
In  addition,  any  measure  used  must  be  statewide  in  nature ;  therefore, 
special  censuses  of  various  cities  or  areas  within  the  state  should  not 
be  used  in  conjunction  with  census  data  of  other  dates  and  places. 

A  second  problem  in  measurement  occurs  due  to  the  nature  of  bound- 
ary lines  of  legislative  districts.  In  many  instances  lines  do  not  follow 
census  tracts  and  for  that  reason  either  enumeration  district  data  or 
approximations  must  be  made. 

AvailaUlihj  of  population  data:  The  State  of  California  is  a  highly 
urbanized  area.  There  are,  or  there  were,  as  of  the  1960  census,  10 
standard  metropolitan  statistical  areas  which  included  18  counties.  In 
1960  these  10  SMSA's  made  up  86.4  percent  of  the  total  population  of 
the  state.  Since  these  10  SMSA's  are  tracted,  tract  data  is  available 
for  86.4  percent  of  the  state's  population.  The  remaining  13.6  percent 
of  the  population  resides  in  the  other  40  counties  of  the  state._  How- 
ever, because  the  Bureau  of  the  Census  reports  the  population  of 
places  of  1,000-2,500  population,  the  committee  staff  will  be  able  to 
analvze  the  population  distribution  of  another  1.5  percent  of  Califor- 
nia's population.  As  a  result  only  12.1  percent  of  Cahfornia's  1960 
population  was  not  reported  in  either  census  tract  areas  or  m  places 
which  were  clearly  defined  with  small  population  units  facilitating 
accurate  assignment  to  appropriate  electoral  districts.^^ 
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TABLE  B 
Various  Definitions  of  Population   Used   in  Apportioning   State   Legislative  Districts 


State 


Alabama- 

Alaska 

Arizona,. 


Arkansas,. 
California. 


Colorado 

Connecticut. 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois. 

Indiana 

Iowa 


Kentucky. 
Louisiana.. 
Maine 


Maryland 

Massachusetts. . 

Michigan 

Minnesota 

Missouri 

Montana 

Nebraska 

Nevada 

New  Jersey 

New  Mexico 

New  York 

North  Carolina. 


North  Dakota.. 

Ohio 

Oklahoma 

Oregon 

Pennsylvania. . 
Rhode  Island- . 
South  Carolina. 
South  Dakota.. 


Texas 

Utah 

Vermont 

Virginia 

Washington. 


Population  used  to  deter- 
mine, in  some  w-ay,  the 
apportionment  of  the: 


Senate 


yes 
yes 


yes 
yes 
yes 


yes 

yes 
yes 
yes 
yes 


yes 
yes 


yes 
yes 

yes 
yes 
yes 
yes 
yes 
yes 
no 
yes 
yes 
yes 
yes 
yes 
yes 
yes 


West  Virginia yes 

Wisconsin yes 

Wyoming yes 


House 


yea 
yes 
yes 

yes 
yes 

yes 
yes 

yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 

yes 
yes 
yes 
yes 


yes 

yes 
yes 


yes 
yea 
yes 
yea 
yes 
yes 
yes 
yes 
yes 
yes 
no 
yes 
yes 


Population  defined  by: 


Senate 


total 
total 


total 
total 
total 


both  Houses  on  basis  of  male  i 
total 
total 
total 
total 

excludes  aliens  and  Indians 
not  taxed 


House 


legal  voters 


excludes  nontaxable  Indians 
total 


excludea  nontaxable  Indians 


excluding  aliens 

excluding  aliens  and  Indians 

not  taxed 
total 
total 
total 
total 
total 
qualified  voters 


total 

qualified  voters 

qualified  electors 

total 

total 

total 

excluding  Indians  not  taxed 

and  members  of  the  Armed 

Forces 
total 
total 
total 


total 

civilian 

votes   cast   for   governor   of  last 
general  election 

total 

population  excluding  aliens  inel- 
igible for  naturalization 

total 

total 

total 

total 

total 

total 

total 
nhabitants  21  years  of  age  and  over 

total 

total 

total 

total 

excludes  aliens 

total 

legal  voters 

total 

excludes  nontaxable  Indians 

total 

total 

(unicameral) 

total 

total 

total 

excluding  aliens 

excluding  aliens  and  Indians  not 

taxed 
total 
total 
total 
total 
total 
total 
total 
total 

qualified  voters 
total 
total 

total 

excluding  Indians  not  taxed  and 
members  of  the  Armed  Forces 

total 
total 
total 


*  Information  obtained  from  the  Report  of  the  Advisory  Commission  on  Intergovern- 
mental Relations,  "Apportionment  of  State  Legislatures,"  December  1962,  Super- 
intendent of  Documents,  Government  Printing  Office,  Washington  25,  D.C. 
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Forty-eight  states  use  some  definition  of  population  to  some  extent 
in  apportioning  at  least  one  house  of  their  Legislature,  and  of  these  30 
use  some  definition  of  population  to  some  extent  m  apportiomng  both 
houses  As  a  result,  there  are  78  legislative  chambers  m  the  United 
States  in  which  population  has  played  some  role  in  determining  the  ap- 
portionment of  seats.  However,  while  the  definitions  of  population  vary, 
the  overwhelming  majority   (727o)   nse  total  population  figures. 

Number  of 

^  _     .  chambers 

Listing        Criteria 

1  Total   population    T"j"T q 

2  Total  population,  nontaxed  Indians  excluded ^ 

3  Total  population,  aliens  excluded __—_----- 

4  Total  population,  nontaxed  Indians  and  aliens  excluded__     6 

5  Total   excluding   Indians  not   taxed  and  members  of  the   Armed  ^ 

6  Total  p''opulation7aner[s"  not' eligible  for  naturalization  excluded__  1 

7  Male  inhabitants  21  years  and  over ^ 

8  Civilans  only g 

9«  Qualified   voters 2 

10"  Legal  voters   -j^ 

11"  Qualified  electors . ^ 

12"  Votes  cast  for  Governor  in  last  general  election ^ ^ 

78 
n  Political  criteria. 
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COMMITTEE  LEHER  OF  TRANSMITTAL 


Assembly  Chamber,  State  Capitol 
Sacramento,  California,  January  4,  1965 

Hox.  Jesse  M.  Uxruh 
Speaker  of  the  Assembly 

IVIembers  of  the  Assembly 
Assembly  Chamber 
Sacramento,  California 

Gentlemen : 

Pursuant  to  House  Resolution  No.  500.10,  1963  Session  of  the  Cali- 
fornia Legislature,  your  Assembly  Interim  Committee  on  Governmental 
Efficiency  and  Economy  herewith  submits  its  final  report  covering 
Its  studies  during  the  1963-65  interim. 

We  here  summarize  the  committee's  findings  and  recommendations 
Suggested  biUs  are  included  when  specific  legislation  is  recommended. 
Exhibits,  statements,  and  research  material  will  be  found  included  in 
the  complete  transcripts  of  each  hearing.  In  the  interest  of  readabiUty 
and  economy  this  report  has  been  kept  as  concise  as  possible. 

The  report  of  the  Subcommittee  on  Subdivision  Mapping,  ehairmaned 
by  Assemblyman  Greene,  is  being  printed  as  a  separate  section  as  its 
probable  circulation  would  be  among  a  special  group. 

Respectfully  submitted, 

Lester  A.  McMillan 
Chairman 


MEMBERS  OF  COMMIHEE 

Alfred  H.  Song,  Yice-Chairman 

Lou  Cusanovich 

George  E.  Danielson 

George  Deukmejian 

F.  Douglas  Ferrell 

Leroy  F.  Greene 


Joseph  M.  Kennick 
John  T.  Knox 
Don  Mulford 
Robert  S.  Stevens 
Charles  Warren 
James  E.  Whetmore 
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BUILDING   DESIGNERS   AND   THE   LAW   GOVERNING 
THE   PRACTICE   OF   ARCHITECTURE 

House  Resolution  No.  70  (McMillan— 1964  Regular  Budget  Session) 
was  heard  by  the  Assembly  Interim  Committee  on  Governmental  Effi- 
ciency and  Economy  in  Los  Angeles  on  September  25,  1964.  This 
measure  requested  a  study  of  the  recently  revised  law  governing  the 
practice  of  architecture,  which  included  in  the  revision  the  regu- 
lation of  the  practice  of  building  design  through  the  registration  of 
building  designers.  Representatives  of  professional  and  trade  associa- 
tions, as  well  as  individuals,  testified  as  to  the  impact  brought  on  by 
the  changes  made  to  the  Architectural  Practice  Act  during  the  1963 
regular  session  of  the  Legislature.  At  the  hearing  a  number  of  persons 
testified  as  to  the  equity  in  the  administration  of  the  revised  act,  and 
the  effect  that  it  had  upon  the  practitioners  of  the  building  design 
profession, 

FINDINGS 

1.  It  was  not  the  intent  of  the  Legislature  when  the  Architectural 
Practice  Act  was  revised  by  Assembly  Bill  2239  in  the  1963  session 
of  the  Legislature,  to  work  a  hardship  on  anyone.  Reports  coming 
back  to  members  of  the  committee  had  indicated  a  disturbance 
on  the  part  of  some  persons  claiming  that  they  were  being  denied 
their  rights  to  practice  in  the  field  of  building  design  and  thereby 
were  deprived  of  earning  their  livelihood  as  a  result  of  the  in- 
terpretations and  administration  of  the  measure. 

2.  It  was  conceded  that  some  of  the  complaints  over  the  administra- 
tion of  the  statute  could  be  corrected  administratively. 

3.  In  the  event  that  the  administration  of  the  statute  is  arbitrary 
and  discriminatory  and  is  not  remedied  administratively,  amend- 
ments should  be  proposed  at  the  1965  session  of  the  Legislature 
to  correct  any  of  these  inequities. 

4.  Serious  objection  was  raised  over  the  fact  that  the  period  for 
applying  for  registration  as  a  building  designer  was  concluded 
on  March  18,  1964,  and  that  there  were  a  minimum  of  at  least 
180  applications  or  requests  for  applications  received  following 
the  deadline.  The  Attorney  General's  office  informed  the  De- 
signers Qualifications  Advisory  Committee  that  they  could  not 
consider  these  late  applications  or  the  requests  for  the  applica- 
tions according  to  the  wording  of  the  present  statute.  Most  of 
those  persons  testifying  agreed  that  it  might  be  advisable  to  amend 
the  statute  to  allow  an  additional  period  for  making  application 
for  registration. 

5.  Considerable  testimony  was  presented  opposing  the  interpreta- 
tion which  has  been  placed  upon  the  qualifying  experience  for 
registration  as  building  designers.  While  there  were  sharp  dif- 
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ferences  expressed  as  to  the  interpretation  of  the  statute,  opinion 
was  expressed  that  the  interpretation  should  be  rather  liberal, 
and  if  there  was  a  question  of  a  doubt  the  applicant  should  be 
registered  as  a  building  designer.  The  basis  for  this  expressed 
opinion  was  that  ultimately  building  designers  as  a  classification 
would  eventually  be  phased  out. 

6  Concern  was  expressed  by  members  of  the  committee  that  expe- 
rience acquired  while  in  the  employment  of  someone  else  was  not 
counted  in  the  qualification  for  registration  as  a  building  de- 
signer, as  it  is  entirely  possible  that  in  any  profession  an  employee 
may  in  the  terms  of  ability  and  capacity  exceed  that  of  his  em- 
ployer. Therefore,  many  competent  people  may  be  excluded  trom 
registration. 

7  The  need  was  expressed  to  clarify  in  the  statute  the  terms  "asso- 
ciate with"  and  "the  degree  of  responsibility." 

8  A  suggestion  was  presented  calling  for  radical  changes  in  the 
■  statute  regulating  the  practice  of  architecture  and  the  registra- 
tion of  building  designers.  The  committee  felt  that  recommenda- 
tions calling  for  wholesale  changes  in  the  act  regulating  the_  prac- 
tice of  architecture  and  the  registration  of  building  designers 
was  both  unrealistic  and  impractical. 

RECOMMENDATIONS 

1  There  should  be  a  change  in  the  statute  that  would  permit  the 
"  re-opening  for  a  reasonable  length  of  time  the  period  in  which 

applications  for  registration  as  building  designer  may  be  sub- 
mitted. 

2  In  the  event  there  was  a  continuation  of  the  problems  of  inter- 
pretation of  the  statute  with  regard  to  the  registration  of  build- 
ino-  desio-ners,  changes  in  the  statute  should  be  introduced  giving 
a  little  more  discretion  to  the  Designers  Qualifications  Advisory 
Committee  in  the  matter  of  applicants  lacking  time  and  experience 
requirements  and  of  interpreting  qualifying  experience  to  include 
persons  in  key  or  responsible  positions  while  in  the  employment 
of  others. 

3.  Include  a  definition  section  for  the  purpose  of  interpreting  the 
'  terms  "associate  with,  responsibility,  and  supervision." 


CITY  AND   REGIONAL   PLANNERS 

House  Resolution  No.  338  by  Assemblyman  Clair  Burgener  (1963 
Regular  Session),  relating  to  a  study  of  the  advisability  of  licensing 
city  and  regional  planners,  was  heard  by  the  committee  in  San  Diego, 
Tuesday  afternoon,  January  21,   1964. 

FINDINGS 

1.  City  and  regional  planning  is  a  relatively  new  activity,  only  about 
40  years  old.  Today  planners  are  employed  by  cities  and  counties 
and  the  state,  all  agencies  of  government,  as  well  as  by  large 
private  developments.  Two-year  Master's  degrees  in  City  and  Re- 
gional Planning  are  now  available  from  many  universities.  How- 
ever, there  are  no  established  qualifications"  for  persons  in  the 
profession  in  California,  no  minimum  standards  of  education  and 
experience  by  which  competency  can  be  judged. 

2.  The  California  Chapter,  American  Institute  of  Planners,  has  been 
seeking  a  method  to  establish  such  standards  for  the  profession. 
They  have  had  a  committee  working  on  legislation  and  circulating 
it  within  their  own  group  and  among  interested  persons  and  or- 
ganizations in  related  fields.  Although  there  is  a  problem  of  defi- 
nition and  overlap  Avith  other  professions,  and  it  is  unlikely 
that  a  field  such  as  planning  can  be  neatly  contained  and  pack- 
aged, they  feel  it  is  probable  that  a  minimal  core  of  professional 
competence  can  be  defined.  Their  representatives  would  like  to 
license,  or  register,  the  title  of  planning  on  the  state  level,  rather 
than  the  practice,  leaving  the  practice  of  planning  still  open  to 
any  person,  and  other  professional  groups  would  not  be  excluded 
from  the  practice.  Some  of  the  other  states  do  have  such  registra- 
tion at  present. 

3.  Opponents  to  the  proposals,  representing  the  League  of  California 
Cities,  the  Building  Engineers  Association  of  California,  Society 
of  Professional  Engineers,  etc.  stated  that  merely  registering  per- 
sons does  not  in  itself  insure  competency,  and  that  a  "profifera- 
tion  of  additional  boards  for  registration  is  not  in  the  public  in- 
terest." They  stated  that  the  "area  of  planning  is  very  broad  and 
complex,  and  is  an  'art'  rather  than  a  science.  Public  safety  as- 
pects are  in  the  field  of  civil  engineering  and  are  already  safe- 
guarded." It  was  also  suggested  that  if  some  form  of  registration 
is  found  necessary,  it  be  put  under  the  umbrella  of  the  present 
board  of  registration  for  civil  and  professional  engineers.  They 
protested  the  need  for  such  registration  or  licensing,  as  public 
bodies  already  select  their  planners  by  open  competitive  examina- 
tions. The  representative  of  the  County  Supervisors  Associa- 
tion while  taking  no  stand,  suggested  that  any  legislation  or  defini- 
tion include  the  words  "County  Planner"  as  county  government 
is  very  active  in  this  field. 
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4.  The  State  Planning  office  has  already  established  its  own  stand- 
ards.  The  Planning  Advisory  Committee,  under  the  Urban  Plan- 
ning Assistance  Grant  Program,  has  a  statement  of  minimum 
qualifications  for  urban  planners  and  approves  consultants  sug- 
gested by  cities.  The  statement  provides  that : 

The  minimum  experience   and  education  required  of  the  in- 
dividual shall  be  as  follows : 

1.  Experience— Six  (6)  years  of  professional  planning  work 
involving  the  preparation' of  comprehensive  plans  for  cities, 
counties  or  urban  area. 

2    Education One  only  of  the  following  educational  degrees 

may  be  substituted  for  apportion  of  the  required  experience  on 
the  following  basis : 

a  Ph.D.  in  planning  or  a  MCP— 3  years ; 

a  Ph.D.  or  MA  in  a  related  field,  or  an  AB  in  planning— 

2  years ; 
an  AB  in  related  field— 1  year. 

3.  The  term  "related  field"  as  used  in  paragraph  (2)  above, 
is  intended  to  mean  architecture,  civil  engineering,  economics, 
geography,  landscape  architecture,  public  administration,  and 

traffic  engineering. 

or 
The  contractor  shall  present  evidence  of  demonstrable  experi- 
ence in  the  accomplishment  of  similar  studies  of  relative  com- 
plexity as  those  proposed  as  a  part  of  the   urban  planning 
assistance  program. 

5.  The  problem  before  the  committee  of  the  advisability  of  licensing 
these  planners  boiled  down  to  three  basic  questions : 

Is  there  a  public  need  ? 

Will  registration  of  the  title  of  planner  protect  public  agencies  ? 

Under  what  professional  group  should  they  be  ? 

RECOMMENDATIONS 

1.  Licensing  legislation  is  not  recommended  at  this  time,  but  further 
investigation  of  the  matter  should  be  made. 


COSMETOLOGY 

Two  hearings  were  held  by  the  Committee  on  the  subject  of  Schools 
of  Cosmetology  and  related  problems  (House  Resolution  No.  616— Ken- 
nick  and  Assembly  Rill  No.  3087 — Meyers),  one  in  Los  Angeles  on  No- 
vember 7,  1963,  and  one  in  San  Francisco  on  August  6,  1964. 

FINDINGS 

1.  It  was  alleged  that  competition  for  patronage  between  schools 
and  licensed  shops  has  resulted  in  problems  detrimental  to  the 
public  and  to  the  industry.  Mrs.  Naomi  Lovett,  representing  the 
the  California  State  Association  of  Journeyman  Barbers,  Hair- 
dressers, Cosmetologists,  Masseurs  and  Proprietors,  stated : 

"It  must  be  quite  evident  to  everyone  concerned  that  some- 
thing must  be  done  to  stop  the  practice  of  the  schools  from 
openly  and  legally  competing  with  shops  for  the  patronage  of 
the  public,  without  considering  those  students  in  the  schools  of 
cosmetology  as  employees.  Either  the  workers  must  be  considered 
as  employees  and  be  compensated  as  such  under  the  laws  of  the 
state  as  set  forth  in  the  Labor  Code,  or  they  should  be  pre- 
vented from  working  on  the  public  for  pay  by  patrons,  in  the 
same  manner  as  licensed  operators  work  on  the  public  in  shops. 
The  incentive  to  operate  a  school  under  such  a  system  far  over- 
weighs  the  incentive  to  operate  a  shop  and  abide  by  the  laws 
governing  workers.  The  minimum  wage  and  the  maximum  hour 
law  for  women  and  minors  should  be  respected  and  observed  in 
every  field  of  endeavor  where  the  law  is  applicable.  This  law 
applied  to  beauty  shops.  This  was  the  reason  for  A.B.  3087.  It 
should  be  re-introduced  and  passed  by  the  Legislature  so  it  will 
become  law.  The  failure  to  pass  A.B.  3087  prompted  the  intro- 
duction of  H.R.  616.  A  thorough  study  by  this  committee  per- 
haps will  lead  you  to  conclude,  as  we  have,  that  such  a  law 
should  be  enacted  by  the  Legislature. 

Then,  too,  we  submit  that  a  junior  operator,  one  who  learns 
this  vocation  in  a  shop,  is  covered  by  the  minimum  wage  and 
maximum  hour  law  of  California.  This  is  pure  and  unadulter- 
ated discrimination.  A  beauty  shop  must  pay  the  minimum  wage 
to  the  learner,  but  the  so-called  school  does  not. 

We  are  of  the  opinion  that  the  Legislature  should  give 
serious  consideration  to  providing  for  a  full-time  board  of 
three  or  five  members  so  as  to  specifically  place  responsibility 
for  the  administration  of  the  act  upon  individuals  who  are 
practitioners,  and  provide  for  these  individuals  conducting 
the  examination,  conducting  the  hearings,  and  establishing 
policy.  California  had  73,966  licensed  cosmetologists  in  1962 
with  13,792  shops,  and  this  large  number  certainly  justifies  a 
full-time  board. 
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Then  too,  we  suggest  that  serious  consideration  be  given  to 
enacting  legislation  which  will  provide  for  a  ratio  of  popula- 
tion for  each  cosmetology  school  such  as  was  provided  for  in 
A.B.  1599  of  the  1963  session.  Such  a  law  is  existant  in  this 
state  governing  barber  colleges,  and  many  states  are  giving,  or 
have  given,  serious  consideration  to  similar  legislation.  A.B. 
1599  passed  the  Assembly  but  w^as  referred  for  interim  study 
in  the  Senate. 

In  cosmetology,  a  person  can  graduate  from  trade  school 
after  1600  hours  of  training  and  instruction,  apply  for,  and 
take,  the  examination  to  become  a  full-fledged  licensed  opera- 
tor. If  the  candidate  is  successful  in  passing  the  examination, 
he  can  immediately  become  a  shop  owner  and  operate  inde- 
pendently. We  are  convinced  that  this  is  not  in  the  best  in- 
terest of  the  student,  the  vocation,  or  the  public.  The  Legisla- 
ture may  well  consider  a  law  which  will  provide  for  a  period 
of  apprenticeship  or  internship  for  a  period  of  one  or  two 
years.  1600  hours  is  a  very  short  time  in  which  to  prepare  a 
person  to  become  an  entrepreneur  or  a  manager  of  a  business 
as  complex  as  cosmetology." 

Mr.  William  G.  Sinn,  however,  representing  the  California 
Association  of  Schools  of  Cosmetology,  denied  that  such  competi- 
tion exists  to  any  significant  degree.  He  submitted  figures  to  the 
committee  to  show  that  there  were  as  of  June  30,  1964,  201  schools 
of  cosmetology  in  California  and  17,436  beauty  salons ;  that  school 
clinic  sales  in  California  are  only  1^  to  2%  of  the  total  spent  for 
beauty  services  in  California ;  that  the  people  who  patronize  school 
clinics  are  principally  drawn  from  the  lower  income  groups  who 
would  not  regularly  jpatronize  beauty  salons ;  and  that  if  effective 
competition  existed,  beauty  salons  could  not  have  expanded  as 
they  have— an  increase  in  beauty  salons  of  100%  during  the  last 
12  years  compared  to  a  population  increase  of  only  50%. 

2.  It  was  established  that  schools  have  a  cost  advantage  on  supplies 
purchased  at  special  discounts. 

3.  Complaints  were  made  that  there  are  too  many  schools  and  that 
there  is  not  enough  room  in  the  profession  to  take  care  of  the 
trainees.  Representatives  of  the  schools  claimed  that  competition 
among  the  schools  is  taking  care  of  this  problem  automatically. 

4.  No  criticism  was  offered  of  public  schools  teaching  cosmetology. 

5.  Examples  were  submitted  of  misleading  and  illegal  advertising. 

(a)  By  schools,  in  which  cosmetological  services  were  offered 
at  cut  prices,  but  the  fact  they  were  schools  rather  than 
licensed  shops  was  concealed. 

(b)  By  pseudo  barber  shops  operating  in  the  Los  Angeles  area, 
who  advertised  themselves  as  barber  shops  but  which  were 
really  beauty  shops  licensed  under  the  Cosmetology  Board. 
These  shops  had  been  illegally  competing  with  legitimate 
barber  shops.  This  situation  had  been  reported  to  the  Board 
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months  prior  to  the  November,  1963  hearing.  At  the  succeed- 
ing- hearing  on  Angust  6,  1964,  it  was  found  such  shops  were 
still  operating  in  the  San  Fernando  Valley  despite  the  new 
rule  adopted  and  placed  into  full  force  and  effect  by  the 
Cosmetology  Board.  The  Chairman  suggested  the  Cosmetology 
Board  must  be  derelect  in  its  duty  or  extremely  under- 
staffed not  to  have  revoked  the  license  of  such  shops,  or  that 
legislation  should  be  introduced  clearly  defining  the  difference 
between  barber  and  beauty  shops. 

6.  The  representatives  of  the  school  groups  admitted  there  are 
apparently  some  unethical  and  unlawful  practices  followed  by 
some  individual  schools  of  cosmetology,  but  did  not  agree  that 
legislation  is  necessary  to  correct  them.  They  contended  that 
the  Board  of  Cosmetology  and  the  Department  of  Investigation 
and  Inspection  already  have  the  power  to  eliminate  such  practices, 
or  that  the  other  problems  can  be  solved  by  changes  in  the  Cosme- 
tology Board  Regulation.  As  a  voluntary  step,  the  California 
Association  of  Schools  of  Cosmetology  has  embarked  upon  an 
Accreditation  Program  of  private  schools  of  cosmetology  in  Cali- 
fornia to  elevate  the  standards  and  practices  of  the  schools  above 
the  legal  requirements.  The  criteria  would  require  that  all  adver- 
tising state  that  work  is  performed  by  students ;  that  applicants 
be  screened ;  that  the  school  represent  correctly  the  probable  earn- 
ings of  the  student  in  the  industry ;  charge  tuition  at  least  sufficient 
to  pay  the  salary  of  teachers;  and  in  eases  of  dismissal,  that 
the  student  shall  receive  a  pro-rata  refund.  It  was  the  conten- 
tion of  this  group  this  program  would  shortly  correct  the  abuses 
attributable  to  the  minority  of  school  establishments. 

RECOMMENDATIONS 

1.  The  Board  of  Cosmetology  should  be  a  policy  making  body,  meet- 
ing once  a  month  to  lay  down  the  policy.  Regular  notices  should 
be  sent  out  announcing  such  meetings.  There  should  be  a  strong 
executive  officer  to  carry  out  such  policy,  and  the  staff  and  budget 
of  the  Board  should  be  augmented  to  enable  them  to  enforce  their 
regulations.  The  Board  should  submit  to  the  Legislature  at  the 
next  session  a  clear  cut  definite  program,  with  a  request  for  leg- 
islation for  any  additional  authority  or  nuances  needed. 

2.  Problems  in  the  industry  should  be  settled  as  far  as  possible  by 
regulatory  measures  decided  upon  by  the  Board  and  enforced  by 
them  rather  than  bj'  putting  details  into  the  law. 

3.  The  Board  should  be  more  aggressive  in  enforcing  their  regula- 
tions on  false  advertising  in  cases  such  as  school  ads  and  pseudo 
barber  shops.  If  necessary,  legislation  should  be  introduced  to  de- 
fine clearly  the  functions  of  a  beauty  shop  as  distinguished  from 
a  barber  shop. 

4.  It  is  recommended  that  Board  membership  should  be  balanced 
among  salon  owners  and  operators  and  school  owners  and 
teachers. 
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5.  The  Board  should  be  given  the  power  to  raise  the  standards  of 
the  schools,  the  requirements  for  opening  schools,  the  student 
training  programs;  and  to  insure  that  they  operate  as  schools 
rather  than  in  competition  with  licensed  shops.  The  latter  could 
be  accomplished  in  one  of  the  following  ways: 

(a)  Students  to  receive  a  minimum  wage  for  services  performed 
on  the  public. 

(b)  Schools  to  provide  cosmetological  services  to  the  public  for 
not  more  than  the  cost  of  materials,  with  the  schools  deriving 
their  income  from  paid  tuitions. 

(c)  Board  to  supervise  schools  more  closely  to  eliminate  abuses. 

6.  There  should  be  some  limitation  on  the  number  of  schools  or  cos- 
metological students  in  proportion  to  the  need.  Three  methods  to 
accomplish  this  were  suggested  by  committee  members: 

(a)  Direct  legislation  as  in  the  case  of  barber  schools. 

(b)  Legislation  giving  the  Cosmetology  Board  the  power  to  issue 
or  withhold  a  license,  based  upon  the  finding  of  public  con- 
venience and  necessity. 

(c)  A  moratorium  be  established  on  the  issuance  of  school  licenses 
until  an  economic  study  of  the  problem  has  been  completed. 


DRY   CLEANERS 

House  Resolution  547  and  Assembly  Bill  No.  2890  (Cusanovich — 
1963)  relatino'  to  the  Dry  Cleanino  Industry  were  heard  by  the  com- 
mittee Thursday  morning,  November  7,  1963,  in  Los  Angeles. 

FINDINGS  AND  RECOMMENDATIONS 

1.  The  Dry  Cleaner's  Law  which  has  not  been  changed  since  1945 
does  need  revision  due  to  the  changes  in  the  industry  and  the 
development  of  the  self-service  dry  cleaning  business.  New  types 
of  equipment  and  new  processes,  such  as  the  coin-ops,  present  new 
problems. 

2.  New  categories  such  as  the  clean  only  and  clean  and  spot  cate- 
gories have  been  handled  administratively.  A  redefinition  of  edu- 
cational and  experience  requirements  should  be  established  by  the 
Board  of  Dry  Cleaners  but  legislation  is  necessary  to  give  a  legis- 
lative base  to  the  rulings  of  the  Board.  A  difference  of  opinion 
exists  in  the  industry  as  to  the  number  of  hours  of  training  that 
should  be  required  before  an  applicant  is  eligible  to  take  the 
examination. 

3.  At  present,  public  protection  is  afforded  solely  through  the  screen- 
ing of  applications  as  to  moral  character  and  testing  ability 
through  examination.  Protection  to  the  public  in  other  areas  would 
require  additional  legislation. 

4.  Problems  of  law  enforcement  exist  which  would  require  some  leg- 
islative action. 

5.  Some  of  the  new  synthetic  materials  are  not  renovatable  by  the 
usual  cleaning  methods.  It  was  suggested  that  legislation  might 
be  introduced  to  require  that  in  garments  sold  in  California,  man- 
ufacturers use  materials  that  can  be  renovated,  and  attach  labels 
on  garments  recommending  the  proper  cleaning  method. 

6.  Two  schools  have  already  been  started  in  California  in  Los  An- 
geles and  San  Francisco  to  train  persons  in  the  Drycleaning  busi- 
ness, financed  by  Federal  Funds  under  the  Manpower  Develop- 
ment Training  Act. 

7.  All  groups  expressed  their  willingness  to  work  with  the  Board  in 
formulating  legislation  satisfactory  to  all.  It  was  recommended 
that  a  study  group  be  established  for  this  purpose  comprised  of 
representatives  of  the  Legislature,  the  State  Board  of  Dry  Clean- 
ers, the  Department  of  Professional  and  Vocational  Standards, 
the  public,  various  segments  of  the  industry,  and  labor.  The  Board 
agreed  to  take  the  initiative  in  setting  up  and  arranging  the  meet- 
ings. A  series  of  hearings  were  thereafter  conducted  by  the  De- 
partment of  Professional  and  Vocational  Standards  with  repre- 
sentation from  all  segments.  The  report  presented  by  this  group 
is  as  follows : 

(15) 
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BOARD  OF  DRY  CLEANERS 
INTRODUCTION 

Pursuant  to  recommendations  made  by  the  Assembly  Governmental 
Efficiency  and  Economy  Committee  and  the  Senate  Business  and  Pro- 
fessions Committee,  Director  Harold  J.  Powers  of  the  Department  of 
Professional  and  Vocational  Standards,  in  January  1964,  appointed 
a  Committee  to  resolve  problems  in  the  dry  cleaning  industry. 

Representation  on  the  Committee  was  had  by  various  segments  of 
organized  labor  concerned  with  all  phases  of  the  dry  cleaning  in- 
dustry, representatives  of  Coin-Operated  dry  cleaning  equipment  man- 
ufacturers and  Coin-Operated  dry  cleaning  establishments,  conven- 
tional dry  cleaning  plant  owners  and  operators,  representatives  of  the 
California  Dry  Cleaning  Association,  the  State  Board  of  Dry  Clean- 
ers and  public  members.  Well  attended  meetings  were  held  through- 
out the  State  and  testimony  was  taken  and  considered  by  the  Com- 
mittee from  all  those  attending. 

Meetings  were  held  each  month  commencing  in  January  1964  and 
ending  in  June  1964.  A  summary  of  the  problems  encountered  and  the 
Committee 's  proposed  solutions  are  as  follows : 

1.  Classification  of  Coin-Operated  Establishments 

Coin-Operated  dry  cleaning  establishments  are  of  such  recent 
origin  that  the  dry  cleaner 's  law  up  to  the  1963  session  of  the  Legis- 
lature, could  not  and  had  not  considered  the  problems  of  such 
enterprises.  An  Attorney  General's  opinion  decided  that  Coin- 
Operated  dry  cleaning  establishment  was  a  dry  cleaning  plant  as 
defined  in  the  dry  cleaner's  law.  The  result  of  the  opinion  made  it 
incumbent  upon  Coin-Operated  establishments  to  have  a  fully  quali- 
fied and  properly  licensed  plant  operator  on  the  premises  at  all  times 
the  establishment  was  open  and  operating.  This  posed  a  burden,  both 
financially  and  in  man  power  for  the  owners  of  these  businesses, 
due  to  the  scarcity  of  qualified  operators  and  the  cost  of  using  them. 

The  present  law  also  provides,  that  as  a  pre-qualification  for  the 
examination  for  licensure  as  a  plant  operator,  the  applicant  must 
possess  either  one  years  experience  in  the  industry  or  the  completion 
of  360  hours  of  approved  instruction  in  a  dry  cleaning  school.  The 
examination  consists  of  a  written  test  and  a  manual  spotting  and 
pressing  practical  examinations. 

The  owners  of  many  of  the  Coin-Operated  establishments  had  no 
previous  experience  or  training,  and,  therefore,  could  not  qualify 
to  take  the  examination  to  operate  their  own  establishment.  Many 
therefore,  were  required  to  hire  a  qualified  operator.  Others,  are 
owned  by  one  or  more  persons  who  merely  invested  their  capital 
in  these  establishments  and  who  were  led  to  believe  that  being  Coin- 
Operated  the  general  public  could  operate  it  and  no  attendant  was 
required. 

The  Dry  Cleaners  law  does  not  permit  the  Board  to  adopt  rules 
and  regulations  which  would  alleviate  some  of  these  problems  and 
legislation  is  required. 
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Additionally,  the  public  safety  is  greatly  involved  as  the  machines 
use  solvents  which  are  highly  toxic  and  can  do  great  bodily  injury 
if  not  properly  handled  and  controlled. 

It  is  now  universally  agreed  and  accepted  that  an  attendant  is 
required  at  all  times  that  an  establishment  is  in  operation  for  the 
protection  of  the  public  and  the  owner.  It  is  also  agreed  that  knowl- 
edge of  equipment,  types  of  fabrics,  dry  cleaning  solvents,  their  use 
and  dangers,   are  knowledges  an  attendant   should  possess. 

RECOMMENDATIONS 

After  careful  consideration,  the  Committee  proposes  that  the 
Dry  Cleaner's  law  establish  three  categories  of  plant  operator.  They 
are: 

a.  Clean  only. 

b.  Clean  and  spot. 

c.  Clean,  spot  and  press. 

The  clean  only  category  would  be  available  to  those  Coin-Operated 
establishments  where  only  cleaning  will  be  done  by  use  of  Coin-Oper- 
ated equipment,  operated  either  by  the  public  or  an  operator  with 
a  clean  only  certificate.  To  obtain  a  license  as  a  clean  only  operator, 
the  applicant  need  pass  only  a  short  written  examination  and  need 
either  four  months  of  experience  or  possess  120  hours  of  approved 
schooling. 

The  clean  and  spot  license  would  permit  the  operator  to  spot  cloth- 
ing in  addition  to  cleaning  as  mentioned  and  the  test  would  addi- 
tionally include  a  practical  examination  for  spotting  ability.  Spot- 
ting would  involve  an  additional  four  months  experience  or  120 
additional  hours  of  training  in  an  approved  school  for  spotting. 

The  clean,  spot  and  press  category  would  be  similar  to  the  present 
plant  operator  certificate  and  embrace  cleaning,  spotting  and  pressing 
with  these  same  requirements  as  at  present.  (See  proposed  new  Sec- 
tion 9550.5  attached.) 

2.  Sales  of  Equipment  fo  New  Insfallaiions  and  Sale  of  Existing  Establishments 
Some  salemen  sold  expensive  Coin-Operated  dry  cleaning  equip- 
ment without  informing  the  purchaser  that  there  was  a  dry  cleaner's 
law  and  that  a  license  would  probably  have  to  be  obtained  or  that 
a  qualified  operator  would  have  to  be  on  the  premises,  etc.  Another 
problem  often  encountered,  was  that  of  an  establishment  which  had 
been  sold  to  a  new  owner  Avithout  the  previous  owner  advising  the 
purchaser  that  a  license  was  required  and  that  to  obtain  such  license 
an  examination,  or  the  hiring  of  a  licensed  operator,  was  involved. 
The  problem  of  closing  these  establishments  to  protect  the 
public  works  a  great  financial  hardship  upon  these  purchasers.  To 
permit  them  to  operate  until  they  could  either  secure  a  qualified 
operator  or  pass  the  required  examination  is  both  a  moral  and  legal 
problem.  These  problems  were  greatly  accentuated  with  the  advent 
of  Coin-Operated  machines. 

Needing  solution,  is  how  to  protect  the  public  and  at  the  same  time 
acquaint  the  purchasers  of  either  equipment  or  establishments,  with 
the  requirements  of  the  California  Dry  Cleaner's  law. 
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RECOMMENDATION 

It  was  unanimously  agreed  to  insert  a  provision  in  the  Dry  Cleaner 's 
law  to  require  sellers  of  equipment  and  businesses,  to  notify  prospective 
purchasers  that  a  license  or  licenses  may  be  required  and  to  provide 
penalties  for  failure  to  do  so.   (See  proposed  new  Section  9538) 

MINORITY  RECOMMENDATION   (Assemblyman   Leroy  Greene) 

If  proposed  Section  9538  becomes  law,  how  does  the  seller  know  he 
has  this  new  obligation?  The  proposed  section  even  implies  that  the 
agreement  is  null  and  void  if  the  seller  neglects  to  inform  a  properly 
licensed  buyer  that  a  license  may  be  required. 

This  proposal  could  establish  a  precedent  that  would  eventually  re- 
quire a  seller  of  an  automobile  to  inform  the  purchaser  that  he  must 
obtain  a  driver 's  license. 

3.  Dry  Cleaning  Agencies — Rural  Areas 

There  are  in  the  rural  areas  of  the  State  many  businesses,  such 
as  barber  shops,  grocery  stores,  and  the  like,  who,  as  an  ac- 
commodation to  their  customers,  serve  as  a  "dry  cleaning  drop". 
The  license  fee  for  a  dry  cleaning  establishment  is  often  more  than 
the  profit  obtained  from  serving  as  a  drop.  The  problem  is,  there- 
fore, how  to  provide  a  service  and  protection  to  the  public  at  a 
reasonable  cost. 

RECOMMENDATION 

It  was  agreed  that  after  properly  qualifying  for  an  agency  license 
and  paying  the  required  fees,  that  those  agencies  who  thereafter  can 
show  to  the  satisfaction  of  the  Board  that  their  gross  business  for 
the  preceding  year  was  $150.00,  or  less,  then  the  renewal  fee  for  such 
agency  should  be  $2.00  per  year,  for  each  year  in  which  such  gross 
business  shall  remain  at  $15*0.00  or  less.  (See  proposed  new  Section 
9582e). 

MINORITY  RECOMMENDATION  (Danielson  and  Greene) 

No  fee  should  be  charged  in  such  an  instance.  A  dry  cleaning  agency 
is  merely  a  place  to  leave  and  pick  up  dry  cleaning  that  is  done  else- 
where. The  dry  cleaning  establishment  is  licensed  to  perform  the  work. 
The  dry  cleaning  agency  furnishes  a  pickup  and  delivery  type  of  serv- 
ice exercising  no  skill  or  judgment  beyond  transmitting  clothes  and  in- 
formation supplied  by  the  customer.  The  service  rendered  by  a  dry 
cleaning  agency  is  not  of  such  character  as  to  require  a  license  from 
the  state. 

4.  Bonding  Requirements 

Although  the  present  Dry  Cleaner's  law,  section  9547,  provides  for 
a  bonding  requirement  a  technical  deficiency  makes  it  inoperative  for 
all  practical  purposes.  The  committee  felt  that  public  protection 
required  an  effective  bonding  provision,  but  also  felt  that  discretion 
on  the  part  of  the  Board  was  advisable  to  prevent  an  undue  financial 
burden  on  those  operators  of  establishments  who  are  able  to  dem- 
onstrate to  the  Board's  satisfaction  financial  stability.  It  was  also 
felt  that  a  levy  on  the  bond  be  made  only  upon  a  court  order  direct- 
ing a  payment  in  settlement  of  a  claim. 
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Another  aspect  of  the  problem  was  to  prevent  the  Board  from 
either  adjndicating  claims  or  acting  as  a  collection  agency  for  claim- 
ants. 

RECOMMENDATION 
The  Committee  proposes  that  Section  9547  be  amended  to  give  the 
Board  authority  to  levy  bonds  whenever  in  its  judgment  the  financial 
abilities  of  the  licensee  may  be  of  doubtful  mature.  It  is  understood  by 
the  Committee  that  rules  would  have  to  be  adopted  by  the  Board  to 
detail  the  manner  in  which  the  bondiiig  principle  would  be  carried  out. 

5.  Composition  of  the  Board 

Both  organized  labor  and  the  Coin-Operated  segments  of  the  in- 
dustry expressed  strong  feelings  about  their  lack  of  representation 
on  the  Board.  The  Coin-Operated  industry  had  proposed  a  revision 
to  the  present  composition  of  the  Board  to  attain  representation. 
After  considerable  discussion  it  was  agreed  by  the  Committee  to  rec- 
ommend that  a  representative  of  the  Coin-Operated  industry  and  a 
member  of  organized  labor  appropriately  associated  with  the  dry 
cleaning  industry  be  added  to  the  present  Board.  The  Committee  felt 
this  compromise  solution  was  the  best  that  could  be  arrived  at. 

PROPOSED  LEGISLATION  AMENDING  THE  DRY  CLEANER'S  LAW 
CHAPTER  18,  DIVISION  3,  BUSINESS  AND  PROFESSIONS  CODE 

Add  a  New  Section  9550.5  to  Read: 

9550.5.  The  board  shall  issue  certificates  of  registration  in  the  fol- 
lowing categories : 

(a)  Clean  Only,  to  a  person  who  has  qualified  to  a.ct  as  the  regis- 
tered operator  in  charge  of  a  clothes  cleaning  establishment  or  a  clean- 
ing and  dyeing  establishment  which  performs  a  dry  cleaning  service 
but  not  a  spotting  or  pressing  service. 

(_b)  Clean  and  Spot,  to  a  person  who  has  qualified  to  act  as  the 
registered  operator  in  charge  of  a  clothes  cleaning  establishment  or 
a  cleaning  and  dyeing  establishment  which  performs  a  dry  cleaning 
and  spotting  service  but  not  a  pressing  service. 

(e)  Clean,  Spot,  and  Press,  to  a  person  who  has  qualified  to  act  as 
the  registered  operator  in  charge  of  a  clothes  cleaning  establishment 
or  a  cleaning  and  dyeing  establishment  which  performs  a  dry  clean- 
ing, spotting  and  pressing  service. 

Amend  Section  9551.5  to  Read: 

9551.5.     An  applicant  for  a  certificate  of  registration  shall : 

(a)  Be  of  good  moral  character.  Lack  of  good  moral  character  may 
be  established  by  showing  that  any  of  the  grounds  specified  in  Section 
9540.3  of  this  code  are  applicable  to  the  applicant. 

(b)  Demonstrate  by  examination  that  he  possesses  the  knowledge  and 
skills  necessary  to  qualify  him  to  act  as  a  registered  operator  in  the 
particular  category  for  which  the  certificate  is  sought. 
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Add  a  New  Section  9551.6  to  Read: 

95516  Except  as  otherwise  provided  by  Section  9551.7  ^^,^PPj^" 
cant  for  a  certificate  of  registration  shall  at  the  time  he  files  his 
application  have  had  the  following  active  experience  m  the  dry  clean- 
ing industry,  in  this  or  another  state  or,  in  lien  thereof,  the  following 
training  in  a  school  approved  by  the  Board : 

(a)  For  a  certificate  in  the  Clean  Only  category,  four  months  of  ex- 
perience or  120  hours  of  training. 

(b)  For  a  certificate  in  the  Clean  and  Spot  category,  eight  months 
of  experience  or  240  hours  of  training. 

(c)  For  a  certificate  in  the  Clean,  Spot  and  Press  category  twelve 
months  of  experience  or  360  hours  of  training. 

Add  a  New  Section  9551.7  to  Read: 

9551.7  The  board  may  by  regulation  reduce  the  amount  of  expe- 
rience or  the  number  of  hours  of  training  required  by  Section  9o51.b 
for  the  certificates  described  therein  and  may  by  regulation  provide  tor 
the  issuance  of  certificates  of  registration  in  other  categories  and  pre- 
scribe the  amount  of  experience  or  number  of  hours  of  training  required 
to  qualify  for  such  certificates,  except  that  in  no  event  shall  the  board 
require  more  than  twelve  months  of  experience  or  360  hours  of  train- 
ing as  a  condition  of  qualifying  in  any  category. 

Amend  Section  9582  (b)  to  Read: 

(b)  Except  as  otherwise  provided  in  subdivision  (e)  of  this  section, 
the  renewal  fee  is  thirty  dollars  ($30) . 

Add  a  New  Section  9582  (e)  to  Read: 

(e)  The  renewal  fee  for  an  agencv  license  is  two  dollars  ($2)  if  at 
the  time  he  applies  for  renewal  of  this  license  the  licensee  establishes 
by  proof  satisfactory  to  the  board  that  the  gross  receipt  from  his  agency 
business  during  the  preceding  twelve-month  period  did  not  exceed  one 
hundred  fifty  dollars  ( $150 ) . 

Add  a  New  Section  9538  to  Read: 

9538  Prior  to  entering  into  an  agreement  to  sell  to  a  person  in  this 
State  who  is  not  licensed  under  this  chapter  any  article  of  equipment 
which  the  seller  knows  or  in  the  exercise  of  reasonable  care  should  know 
is  intended  to  be  used  by  the  purchaser  in  th^Pef  fo™ance  of  a  dry 
cleaning  service  for  which  a  license  is  required  by  this  chapter,  the 
seller  shall  notify  the  purchaser  in  writing  that  a  license  is  required 
under  this  chapter  for  such  intended  use.  Failure  to  give  such  notice 
shall  render  the  agreement  null  and  void. 

Proposed  Draft  for  Amendment  of  Section  9547 

9547.  The  Board  shall  require  that  all  licensees  conducting  main- 
taining or  operating  establishments  as  licensed  by  the  Board,  shall  file 
wih  the  Board  a  surety  bond  in  the  sum  of  $1  000  for  the  protection 
^f  the  customers  in  the  public  interest.  The  ^ond  shall  be  e  c  ed  7 
a  surety  company  authorized  to  do  business  m  this  State  and  shall 
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be  in  such  form  and  on  such  conditions  as  the  Board  may,  in  the 
public  interest,  by  regulation,  require  for  the  protection  of  persons  with 
whom  the  licensee  may  deal  as  a  licensee ;  provided  that  where  the 
Board  has  determined,  upon  application  and  required  proof,  that  the 
financial  responsibility  of  the  licensee  is  unquestioned,  the  Board  may 
waive  the  filinp'  of  the  surety  bond  in  accordance  with  such  conditions 
as  may  be  laid  down  by  the  rules  and  regulations  of  the  Board. 

Paj'ments  to  be  made  from  the  bond  shall  be  for  settling  claims  only 
after  a  court  decision  has  been  made  in  favor  of  such  claim. 

Proposed  New  Section  9538  fo  Read: 

9538.  Prior  to  entering  into  an  agreement  to  sell  to  any  person  in 
this  State  who  is  not  licensed  under  this  chapter  any  business  for 
which  a  license  is  required  under  this  chapter  or  any  article  of  equip- 
ment which  the  seller  knows  or  in  the  exercise  of  reasonable  care  should 
know  r»ai/  be  intended  to  be  used  by  the  purchaser  in  the  performance 
of  a  dry  cleaning  service  for  which  a  license  is  required  by  this  chapter, 
the  seller  shall  notify  the  purchaser  in  writing  that  a  license  may  he 
required  under  this  chapter  for  such  business  or  such  use  of  equip- 
ment, as  the  case  may  be.  Failure  to  give  such  notice  shall  render  the 
agreement  null  and  void. 

PROPOSED   CHANGES   IN   COMPOS8TION   OF 
THE   STATE   BOARD   OF   DRY   CLEANERS 

(1)  Amend  Business  and  Professions  Code  Section  9530  to  increase 
the  membership  of  the  board  from  seven  to  nine,  one  of  the  new  mem- 
bers to  be  the  owner  of  a  coin-operated  dry  cleaning  plant  and  one 
a  representative  from  organized  labor  in  the  dry  cleaning  industry. 
Keep  in  mind  that  because  coin-operated  plants  are  relatively  new 
it  might  be  necessary  to  exempt  the  coin-op  member  first  appointed 
from  the  requirement  that  each  member  of  the  board  "shall  have  been 
actively  engaged  in  his  respective  branch  of  the  cleaning  industry 
for  a  period  of  at  least  five  years  prior  to  his  appointment". 

Minority  opinion  of  Mr.  Greene.  "If  the  purpose  of  adding  one 
of  these  new  members  on  the  Board  is  to  insure  the  presence  of  a  non- 
owner  on  the  Board,  the  section  should  so  state  rather  than  requiring 
".  .  .  a  representative  from  organized  labor  .  .  ."I  am  uncertain  as 
to  the  situation  when  an  owner-member  of  the  Board  is  also  a  member 
of  organized  labor.  I  also  question  whether  this  law  should  differentiate 
between  'labor'  and  'Organized  labor'." 

(2)  Amend  Business  and  Professions  Code  Section  9531  to  describe 
expiration  dates  for  the  terms  of  the  first  appointees  in  the  two  new 
categories,  keeping  in  mind  the  constitutuonal  prohibition  against 
terms  in  excess  of  four  years  and  the  practical  desirability  of  stagger- 
ing expiration  dates  in  such  manner  that  a  proper  balance  of  repre- 
sentation is  maintained  on  the  board. 


GAMBLING  AND   GAMES   OF   CHANCE 

A  subcommittee  of  the  full  committee,  to  be  known  is  the  Subcom- 
mittee on  Gambling  and  Games  of  Chance,  was  authorized  by  the 
Speaker  of  the  Assembly  on  July  15,  1964,  to  investigate  the  facts  sur- 
rounding the  recent  rapid  growth  of  gambling  activities  throughout 
California  particularly  relating  to  the  playing  of  the  card  game  pan- 
guingue.  A  hearing  on  the  matter  was  held  in  the  City  of  Santa  Monica 
on  Friday,  August  21,  1964. 

FINDINGS 

1.  During  the  first  nine  months  of  1964,  a  substantial  number  of 
establishments  devoted  to  the  playing  of  the  card  game  panguingue 
and  involving  gambling  among  the  patrons  commenced  or  sought 
to  commence  operations  in  California  with  most  such  activities 
concentrated  in  the  Los  Angeles  Metropolitan  area. 

2.  The  legal  theory  of  preemption  of  the  field  of  gambling  regulation 
by  the  state  was  relied  upon  to  legalize  these  activities  and  to 
prevent  local  law  enforcement  officials  from  interfering  on  the 
basis  of  local  ordinances  designed  to  prohibit  or  regulate  such  ac- 
tivities. 

3.  Applying  the  preemption  theory  as  it  has  been  developed  by  a 
series  of' California  Supreme  Court  decisions  (exemplified  by  the 
Carol  Lane  case  which  involved  a  Los  Angeles  resorting  ordin- 
ance) local  law  enforcement  agencies  were  in  fact  enjoined  by  the 
courts  from  enforcing  local  ordinances  and  gambling  operations 
were  conducted  despite  the  existence  of  local  regulations  which 
otherwise  could  have  been  used  to  prevent  them. 

4.  Local  officials  were  unanimous  at  the  subcommittee's  hearing  in 
petitioning  the  Legislature  for  relief  from  this  situation  in  the 
form  of  a  specific  amendment  to  Section  330  of  the  Penal  Code 
to  state  that  the  Legislature  did  not  intend  to  preempt  the  field 
of  gambling  regulation  by  the  prohibitions  contained  in  that  sec- 
tion. Some  support  was  expressed  for  either  a  general  nonpre- 
emption  statute  to  afford  relief  in  all  areas  where  preemption 
has  been  asserted  by  court  decisions  or  alternatively  for  a  con- 
stitutional amendment  to  cover  either  the  general  situation  or  spe- 
cifically the  gambling  situation. 

5.  Subsequently,  on  November  30,  1964,  the  California  Supreme 
Court  ruled  in  the  case  of  Prival  vs.  Mooney  (a  Long  Beach  case) 
that  the  Legislature  did  not  intend  to  preempt  the  whole  field 
of  gambling  by  its  enactment  of  the  Penal  Code  statutes  and  that 
therefore  local  regulatory  ordinances  were  valid.  As  a  result,  the 
situation  of  local  law  enforcement  agencies  has  reverted  to  its 
former  status  in  regard  to  gambling  activities  and  the  operation  of 
panguingue  gambling  has  ceased  where  it  is  opposed  by  local  offi- 
cials under  local  ordinances. 
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6.  The  problem  still  remains  concerning  preemption  by  the  state  in 
other  areas  of  law  inforcement. 

RECOAAMENDATIONS 

1.  Legislation  is  reeommeiidHd  to  specifically  state  the  legislative  in- 
tention not  to  preempt  the  field  of  gambling  regulation  in  Cali- 
fornia in  order  to  reinforce  and  stabilize  the  decision  of  the  Su- 
preme Court  in  Prival  vs.  Mooney. 

2.  Consideration  should  be  given  to  the  entire  problem  of  preemp- 
tion in  all  fields  of  law  enforcement  activity. 


INCOmi   TAX   RETURN   PRIPARERS 

House  Resolution  228  (Quimby— 1963  Regular  Session)  called  for  an 
interim  committee  study  of  regulation  of  persons  purporting  to  be 
experts  in  the  field  of  preparing  income  tax  returns  and  offering  their 
services  in  this  capacity  for  a  fee.  In  some  cases  members  of  the  public 
have  been  victimized  by  such  persons  who  have  been  unqualified  and 
who  were  no  longer  available  to  their  clients  when  the  returns  were 
questioned.  A  hearing  was  held  on  this  subject  by  the  committee  in 
San  Diego  on  Tuesday,  January  21,  1964. 

FINDINGS 

1.  For  many  years  the  Internal  Revenue  Service  has  sought  some 
effective  "and  practical  means  of  controlling  persons  who  pre- 
pare income  tax  returns  for  others.  To  date,  no  satisfactory 
solution  has  been  found.  The  traditional  stand  of  the  Federal  Gov- 
ernment is  not  to  interfere  with  the  right  of  the  taxpayer  to  en- 
gage anyone  he  wishes  to  assist  him  in  the  preparation  of  tax 
returns. 

2.  There  is  no  law  or  regulation  or  requirement  for  persons  en- 
gaging in  this  activity  at  present,  other  than  laws  regulating  Pub- 
lic Accountants,  which  many  have  felt  have  been  ineffective.  A 
problem  does  exist  due  to  some  "fly-by-night"  operators. 

3.  At  present  there  is  no  effective  regulation  of  a  person  who  pre- 
pares a  fraudulent  or  inaccurate  return  who  doesn't  sign  it  as  a 
preparer. 

4.  Although  there  is  a  Federal  Statute  making  it  a  Federal  crime 
dishonestly  to  prepare  a  Federal  income  tax  return,  there  is  an 
amorphous  area  in  the  State  definitions  of  persons  engaged  in 
"preparation"  of  income  tax  forms  and  "routine  and  clerical 

activities"  such  as  filling  out  short  forms. 

5.  Competent  income  tax  preparers  and  advisors  are  very  much 
needed  in  the  field  in  California,  with  the  increase  in  popula- 
tion, particularly  of  those  over  65. 

6.  Fear  was  expressed  that  licensing  or  registration  might  give  the 
group  the  aura  of  state  approval  as  if  they  had  passed  a  com- 
petency examination,  or  had  the  professional  standing  of  tax  at- 
torneys, certified  public  accountants,  or  public  accountants. 

7.  There  is  a  problem  of  the  cost  of  enforcement  of  any  regulatory 
statute.  It  was  suggested  it  could  be  brought  under  the  existing 
State  Board  of  Accountancy  for  enforcement. 

RECOMMENDATIONS 

1.  The  most  important  factor  in  any  proposed  legislation  is  to  re- 
quire those  who  hold  themselves  out  as  being  experts  to  be  account- 
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able  to  the  taxpayer  and  easily  accessible  following  tax  return 
time. 

A  survey  should  be  taken  by  the  Franchise  Tax  Board  to  obtain 
a  breakdoAvn  of  the  people  who  prepare  income  tax  returns  for 
profit  and  to  ascertain  the  extent  of  the  problem.  A  questionnaire 
could  be  sent  at  the  tine  the  taxpayer's  tax  informational  forms 
are  sent  by  the  Board.  The  questionnaire  should  apprise  the  tax- 
payer that  if  he  retains  a  part}^  to  prepare  his  return  for  com- 
pensation said  preparer  should  complete  the  questionnaire  and 
return  it  to  the  Board  upon  filing  the  tax  return.  The  question- 
naire should  solicit,  among  other  things : 

(a)  Name 

(b)  Business  Address 

(c)  How  long  have  you  conducted  business  from  this  address? 

(d)  Are  you  a  C.P.A. ,  Attorney ,  Public 

Accountant ,  Tax  Consultant ,  Other 


(e)   Do  you  also  prepare  Federal  income  tax  returns  for  compen- 
sation ? 

3.  A  simple  penalty  statute  might  be  introduced  requiring  preparers 
for  compensation  to  sign  returns  and  maintain  a  current  correct 
mailing  address  with  the  Franchise  Tax  Board  (perhaps  to  within 
three  months  of  any  change),  or  have  a  permanent  place  of  busi- 
ness. There  would  be  a  misdemeanor  penalty  for  violation.  This 
would  provide  year-round  service  and  availability. 

4.  All  preparers  for  compensation  might  be  required  to  maintain 
current  registration  v/ith  a  State  agency  for  a  period  of  perhaps 
two  years  following  the  filing  of  returns.  Such  registration  seems 
to  be  working  well  with  the  new  law  controlling  TV  and  Radio 
Repair  Dealers. 

5.  There  should  be  stricter  enforcement  of  existing  laws  prohibit- 
ing misleading  advertising.  The  Franchise  Tax  Board  might 
be  given  jurisdiction  over  the  form  and  content  of  advertising  by 
tax  preparers. 

6.  A  strong  public  information  program  should  be  developed  aiming 
at  informing  the  taxpayer  how  to  choose  a  tax  advisor. 

7.  Legislation  might  be  introduced  to  require  that  any  person 
holding  himself  out  to  the  public  as  capable  of  preparing  tax  re- 
turns for  the  public  be  bonded,  unless  he  is  a  licensed  attorney, 
C.P.A.  or  P. A.,  or  he  is  licensed  to  practice  before  the  Internal 
Revenue  Service.  Preparation  of  tax  returns  by  unlicensed  per- 
sons who  are  not  bonded  would  be  a  misdemeanor. 


JANITORIAL  MAINTENANCE   CONTRACTORS 

House  Resolution  390  by  Assemblyman  Charles  Meyers  (1964),  di- 
recting the  committee  to  study  the  subject  of  janitorial  maintenance 
contractors  including  the  need  for  state  licensing  and  regulation  of 
this  occupation,  was  considered  by  the  committee  in  San  Francisco  on 
Tuesday,  December  15,  1964. 

FINDINGS 

1.  A  proposed  bill  to  create  a  State  Board  of  Janitorial  Mainte- 
nance Contractors  in  the  Department  of  Professional  and  Voca- 
tional Standards  to  license  and  regulate  persons  in  the  business 
was  submitted  for  the  consideration  of  the  committee  by  Assem- 
blyman Meyers  and  officers  of  the  Institute  of  Janitorial  Main- 
tenance Companies,  representing  various  building  maintenance 
companies.  The  bill  included  a  provision  that  licensees  shall  at 
all  times  meet  the  statutory  requirements  regarding  Workmen's 
Compensation  Insurance,  and  in  addition  shall  maintain  bodily 
injury  and  property  damage  liability  insurance,  for  the  protec- 
tion of  the  public  and  the  customer,  and  a  third  party  blanket 
indemnity  bond  covering  all  employees.  It  would  not  apply  to  paid 
employees  who  work  directly  for  establishments  operated  by  own- 
ers or  governmental  entities. 

2.  Witnesses  testified  that  legislation  to  make  maintenance  contrac- 
tors responsible  to  the  public  is  desperately  needed  in  California 
due  to  multiple  hazards  inherent  in  the  business — fire  and  safety 
risks,  danger  of  theft  and  property  damage,  and  injury  to  the 
public.  Potentially  harmful  chemicals  are  used  and  accidents  some- 
times caused  by  careless  personnel.  Cases  of  theft  were  reported 
where  the  public  had  no  recourse  on  a  Janitorial  Maintenance 
Contractor  because  he  was  not  covered  by  bond  and  insurance 
liability,  and  the  liability  became  that  of  the  property  owner.  It 
was  asserted  that  constant  danger  of  liability  faces  the  property 
owner  when  he  contracts  with  or  hires  a  Janitorial  Contractor  who 
does  not  have  the  proper  coverage  or  does  not  have  the  financial 
responsibility  for  his  company  operations. 

3.  The  volume  of  business  was  estimated  at  $200,000,000  to  $300,- 
000,000  a  year.  Over  1200  contractors  are  in  the  business  employ- 
ing around  50,000  persons  and  the  total  is  increasing  each  year. 
The  proponents  of  the  legislation  stated  the  public  must  be  pro- 
tected by  requiring  persons  in  the  business  to  be  properly  trained 
and  by  having  minimum  requirements  for  insurance  and  bonding 
and  financial  responsibility  and  evidence  of  a  knowledge  of  the 
business.  They  felt  the  proposed  legislation  would  accomplish  this 
purpose. 

4.  Opponents  claimed  the  sponsors  of  the  bill  did  not  represent  the 
whole  industry ;  that  licensing  and  regulation  are  not  necessary 
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and  would  not  solve  any  of  the  real  problems  in  the  industry';  and 
objected  to  the  establishment  of  another  board  and  the  cost  of 
administration. 

RECOMMENDATIONS 

The  committee  would  recommend  legislation  requiring-  some  finan- 
cial responsibility  in  the  form  of  insurance  and  bonding  for  jani- 
torial contractors  but  further  licensing  and  regulation  of  the  occu- 
pation is  not  feasible  at  this  time. 


LOCAL   BU6LDING  AND  ZONING  LAWS 

Assembly  Bill  No.  2617  (Allen— 1963)  which  redefined  the  term 
"local  agency"  so  that  cities  and  counties  would  no  longer  be  ex- 
empted from' being  subject  to  the  other's  local  law,  was  heard  in  San 
Diego  on  January  22,  1964. 

FINDINGS 

1.  Under  present  law,  as  interpreted  by  the  court  in  the  Hall  vs. 
Taft  ease  in  1957,  when  one  governmental  agency  builds  in  the 
jurisdiction  of  another,  it  is  not  subject  to  any  enforceable  con- 
trol. Counties  can  build  in  cities  or  cities  in  counties  without 
haAdng  to  comply  wdth  any  law  whatsoever.  It  is  the  only  situa- 
tion where  there  is  no  law  binding  either  the  construction  or  land 
use  (zoning). 

2  The  problem  presentlv  is  confined  to  Los  Angeles  but  the  bill 
would  have  statewide  ^effect.  AB  2617  was  sponsored  by  the  City 
of  Los  Angeles  but  was  opposed  by  the  County.  The  County  of 
Los  Angeles  feels  the  legislation  would  be  a  burden  primarily 
to  the  county,  particularly  as  to  zoning.  Counties  have  to  pro- 
vide certain  "^  county  wide  services  without  being  subject  to  the 
restrictions  of  cities. 

RECOMMENDATIONS 

1    The  problem  misrht  be  solved  through  voluntary  cooperation  be- 
tween the  city  and  county  as  in  San  Diego,  rather  than  through 
.     a  mandatory  law. 

2.  There  should  be  master  planning  laws  city  and  countywide  and 
joint  uniform  building  codes,  without  exceptions. 

3.  Governmental  agencies  should  be  required  to  conform  to  the  same 
building  restrictions  as  private  enterprise  for  the  same  reasons 
and  because  many  governmental  buildings  eventually  house  private 
enterprise  projects. 

4.  Where  there  is  no  authority  over  construction  a  jurisdiction  might 
request  the  State  to  step  in  and  inspect  to  assure  compliance 
with  the  code.  Where  there  is  no  authority  in  zoning  cases  the 
local  agency  should  have  the  right  of  appeal  to  the  courts. 
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LOCKSMITHS 

The  subject  matter  of  legislation  to  regulate  and  license  locksmiths 
and  key  duplication  machines  and  to  create  a  State  Advisory  Board 
of  Locksmiths  in  the  Department  of  Professional  and  Vocational 
Standards  was  considered  by  the  committee  in  San  Francisco,  Wednes- 
day morning,  December  16,  1964. 

The  original  bill,  AB  2106,  was  introduced  at  the  1963  Regular  Ses- 
sion by  Assemblyman  Moreno,  and  was  sponsored  by  the  California 
Locksmiths  Association,  Inc.  Assemblyman  Donovan  plans  to  in- 
troduce similar  legislation  at  the  next  session  and  presented  the  topic 
to  the  committee. 

FINDINGS 

1.  At  present  any  person  may  call  himself  a  locksmith 'after  obtain- 
ing a  business  license  and  a  retail  tax  permit.  No  bond  is  re- 
quired, and  no  police  permit  is  required  except  in  a  few  communi- 
ties. Proponents  claimed  that  the  public  is  endangered  by  the  lack 
of  regulation.  Incompetent  or  dishonest  persons  may  leave  locks 
easily  opened,  in  a  condition  so  that  they  may  jam,  or  may  make 
duplicate  keys  for  illegal  purposes.  Locksmiths  may  obtain  lock 
picks  by  mail,  car  opening  tools,  code  books,  and  safe  opening 
information.  No  official  records  are  kept  of  keys  made,  and  no 
identifying  number  is  required  on  keys,  to  help  in  crime  detec- 
tion. Proponents  of  the  legislation  believe  an  individual  desiring 
to  enter  the  locksmith  industry  should  be  thoroughly  screened  as 
to  his  character. 

2.  The  bill  was  opposed  by  representatives  of  retail  stores,  especially 
those  in  the  hardware  business,  and  other  small  business  estab- 
lishments. Many  such  stores  have  key  duplicating  machines  as  an 
incidental  accommodation  to  their  customers.  They  objected  to 
the  additional  "bureaucracy",  red  tape,  bookkeeping,  and  extra 
expense  that  would  be  passed  on  to  the  public,  and  charged  that 
the  legislation  would  be  difficult  to  enforce.  They  claimed  that  it 
would  be  a  harassment  to  the  legitimate  persons  in  business  and 
would  not  protect  the  public  against  the  dishonest. 

RECOMMENDATION 

1.  The  committee  feels  that  such  legislation  is  unlikely  to  be  success- 
ful at  this  time  unless  it  is  modified  to  apply  only  to  professional 
locksmiths,  eliminating  key  duplicating  that  is  done  incidental 
to  other  businesses. 
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DEVICES 

The  committee  heard  testimony  on  Assembly  Bill  2348  by  Assembly- 
man Kennick  (1963  Session)  and  Assembly  Bill  2638  by  Assemblyman 
Meyers  (1963  Session)  in  San  Francisco  on  Friday,  August  1,  1964. 
The  two  bills  provide  for  the  registration  and  reg-ulation  of  persons 
in  the  business  of  motor  vehicle  repair.  A  follow-up  hearing  on  AB 
2638  was  held  in  San  Francisco  on  Wednesday  afternoon,  December 

16,  1964.  .  .         .X,     1 

Public  attention  had  been  called  to  this  problem  m  recent  months  due 
to  new  legislation  providing  for  the  installation  of  smog  control  devices 
on  automobiles.  Many  complaints  had  been  received  by  the  committee 
chairman  and  the  authors  of  the  bills  that  the  devices  had  been  im- 
properly installed,  charges  were  excessive,  and  motor  damage  had  re- 
sulted, r.    Tl      £       •         1 

Assembly  Bill  2638  creates  within  the  Department  of  Professional 
and  Vocational  Standards  the  California  State  Board  of  Vehicle 
Repair  composed  of  nine  members  appointed  by  the  Governor.  It  vests 
in  the  board  the  duty  to  register  persons  engaged  m  the  busmessot 
auto  repairing  and  to  issue  certificates  to  journeyman  auto  mechanics, 
and  prohibits  a  person  from  engaging  in  that  business  or  from  acting 
as  a  journeyman  auto  mechanic  without  being  registered  or  certified. 
It  was  introduced  at  the  request  of  the  California  Labor  Federation 
and  the   California   Conference  of  Machinists. 

Mr.  Meyers  had  introduced  similar  legislation  at  the  General  Ses- 
sions in  1959  and  1961  and  the  subject  matter  was  referred  for  interim 
study  to  the  Governmental  Efficiency  and  Economy  Committee  during 
the  1959-61  interim  and  to  the  Committee  on  Transportation  and  Com- 
merce during  the  1961-63  interim. 

Assembly  Bill  2348  by  Assemblyman  Kennick  creates  withm  the 
Department  of  Motor  Vehicles  a  Bureau  of  Automotive  Repair  Dealer 
Registration  under  the  supervision  and  control  of  the  Director  of  Mo- 
tor''Vehicles.  The  Director  is  vested  with  the  duty  of  enforcing  this 
law  assisted  by  an  advisory  board  composed  of  five  members  appointed 
by  the  Governor  and  confirmed  by  the  Senate,  with  terms  of  four 
years  It  provides  for  the  registration  of  service  dealers,  defined  as 
persons  who,  for  compensation,  engage  in  the  business  of  repairing 
motor  vehicles.  The  bill  has  no  application  to  an  employee  of  a  service 
dealer  if  the  employee  repairs  motor  vehicles  only  as  such  an  employee 
or  to  any  person,  who,  for  compensation,  engages  in  the  business  of 
repairing  the  motor  vehicles  of  a  single  commercial,  industrial,  or 
i^overnm'ental  establishment.  It  provides  a  procedure  for  handling  of 
complaints  made  to  the  Director  by  the  public  against  a  service  dealer 

AB  2348  was  sponsored  by  the  Office  of  the  Consumer  Counsel.  Based 
on  an  estimate  of  28,000  licensees  who  would  be  covered,  a  proposed 
budf'et  totaling  $531,116  a  year  was  submitted  to  the  committee  as  the 
cost^of  administering  AB  2348.  To  provide  the  revenue  a  sliding  fee 

(30) 


GOVERNMENTAL  EFFICIENCY  AND  ECONOMY  31 

scale  of  not  less  that  $20  nor  more  than  $50  for  each  place  of  biLsiness 
in  the  state  would  be  required. 

Since  the  problems  due  specifically  to  the  installation  of  smog  con- 
trol devices  go  beyond  the  aspects  of  the  proposed  bills  on  motor  ve- 
hicle repair,  the  findings  and  recommendations  of  the  committee  are 
listed  under  separate  headings. 
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MOTOR  VEHICLE  REPAIR 
FINDINGS 

1.  All  witnesses  agreed  a  serious  problem  exists  in  California  and 
some  remedial  legislation  is  needed.  The  motoring  public  needs 
to  be  protected  from  unsafe  mechanical  work  on  cars  and  ex- 
horbitant  costs.  Mr.  Don  Vial,  representing  the  California  Labor 
Federation,  stated : 

"It  is  our  conviction  that  the  necessity  of  action  stems  both 
from  the  sheer  volume  of  consumer  expenditures  for  automotive 
repairs,  and  the  important  role  which  the  automobile  plays  in 
our  society  as  a  primary  mode  of  transportation.  .  .  .  Today's 
automobile  is  an  intricate  piece  (d  machinery,  and  most  consumers 
of  automotive  repair  services  are  incompetent  to  judge  the  qual- 
ity of  those  services,  and  under  these  circumstances  the  automo- 
bile owner  is  unable  to  attest  to  the  safety  of  his  vehicle  beyond 
the  confidence  he  has  in  the  services  rendered  on  it. " 

Mr.  George  Brunn,  representing  the  Association  of  California 
Consumers  told  the  committee  : 

"That  rackets  and  incompetence  exist  in  more  than  isolated 
cases  in  the  auto  repair  field  is  hardly  news.  .  .  .  The  legislature 
last  year  brought  TV  repair  under  effective  regulation  by  enacting 
the  Electronic  Repair  Dealer  Registration  Law.  The  need  is  even 
more  urgent  with  respect  to  auto  repair,  for  cars  have  become  a 
necessity  of  every  day  life,  the  money  spent  on  auto  repair  is  far 
greater  than  on  TV  repair  and  auto  repair  is  of  obvious  importance 
for  the  safety  of  the  driver,  passengers,  and  other  drivers  on  the 
road. ' ' 

2.  The  major  differences  between  the  two  bills  considered  by  the 
committee  were  the  different  departments  under  which  they  would 
be  set  up,  the  certification  of  mechanics  called  for  in  the  Meyers 
bill,  and  the  registration  approach  in  the  Kennick  bill.  The 
Meyers  bills  have  been  consistently  opposed  by  owner  groups  on 
the^  ground  that  compulsory  unionization  should  not  be  incor- 
porated in  the  legislation.  Labor  representatives  expressed  them- 
selves as  willing  to  make  concessions,  but  recommended  that  pro- 
vision be  made  for  establishing  the  competency  of  mechanics,  and 
that  a  final  bill  include  the  voluntary  certification  of  mechanics. 
All  elements  in  the  industry  were  willing  to  go  along  with  the 
approach  of  open  registration  rather  than  licensing. 

3.  Some  opposition  was  based  on  the  possibility  licensing  or  registra- 
tion would  increase  costs  to  the  public  and  would  deter  smaller 
communities  and  more  remote  areas  from  furnishing  repair  ser- 
vices. 

4.  Exemption  for  service  station  operations  and  dealers  was  requested 
by  their  representatives. 

5.  The  Department  of  Motor  Vehicles  objected  to  the  Kennick  bill 
as  presently  drawn,  on  the  ground  the  establishment  of  a  "bu- 
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reau"  would  be  violative  of  the  present  organization  of  the  depart- 
ment. The  department  would  recommend  that  the  duties  proposed 
for  the  bureau  be  (a)  assigned  to  the  existing  Division  of  Regi- 
stration; or  (b)  assigned  to  a  new  Division  of  Regulation,  which 
would  include  present  investigative  activity. 

RECOMMENDATION 

1.  Sponsors  of  the  legislation  should  get  together  on  one  compromise 
bill  to  include  the  essential  concepts  and  desirable  aspects  of  each, 
to  be  introduced  at  the  1965  session. 
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SMOG  CONTROL  DEVICES 
FINDINGS 

1.  Devices  installed  upon  used  cars  are  causing-  problems  which  have 
not  developed  in  new  cars  which  were  engineered  and  designed 
for  the  use  of  a  particular  device. 

2.  It  was  asserted  that  smog  control  devices  required  on  old  used 
cars  is  the  first  such  retroactive  or  "  af termarket "  program  and 
leads  to  forced  obsolescence  of  cars.  Additional  motor  tune-ups, 
new  engines,  etc.,  sometimes  necessitated  are  an  unfair  and  undue 
expense  for  the  public.  The  complaints,  according  to  the  Smog 
Control  Board,  are  usually  due  to  the  incorrect  installation  of  the 
device.  All  agreed  that  crankcase  devices  on  new  and  old  cars 
have  increased  mechanical  problems  and  the  need  for  additional 
upkeep  and  expense. 

3.  Charges  were  made  that  the  devices  even  on  new  cars  cause  the 
consumption  of  more  oil  and  gasoline  which  eventually  can  cause 
an  increase  in  atmospheric  pollution. 

RECOMMENDATIONS 

1.  Present  law  concerning  inspections  should  be  reconsidered. 

2.  There  should  be  a  publicity  program  to  inform  the  public  of  the 
necessity  for  servicing  devices  on  cars. 

3.  A  modification  of  the  present  law  is  recommended  in  cases  where 
installation  would  be  detrimental  to  the  vehicle  or  the  installation 
charge  out  of  proportion  to  the  value  of  the  car,  or  the  law  should 
be  changed  to  require  only  new  cars  to  have  such  devices. 


OPTICIANS   AND   OPTOMETRISTS   OPERATING 
IN    DISCOUNT   STORES 

Assembly  Bill  290  (Bane— 1963  Regular  Session)  was  heard  by  the 
committee  in  Los  Angeles  on  Thursday,  September  2-4,  1964.  The  bill 
provides  that  any  dispensing  optician  or  optometrist  who  maintains 
an  office  in  ajiy  retail  store  which  lays  claim  to  a  policy  or  a  continuing 
practice  of  generally  underselling  competitors  shall  be  deemed  as  ofifer''- 
ing  to  render  his  services  under  the  representation  that  the  fee  for  such 
service  is  at  a  discount  or  less  than  the  average  fee  charged  under  like 
conditions  by  other  persons  so  licensed. 

Under  Section  651  of  the  Business  and  Professions  Code,  enacted  in 
1955,  it  is  unlawful  for  any  person  licensed  under  this  division, 
to  offer  for  sale  or  to  sell  any  commodity  or  to  offer  to  render  or  to 
render  any  service  under  the  representation  that  the  price  or  fee  which 
is  to  be,  or  is  charged  for  such  commodity  or  service,  or  both,  is  at 
a  discount.  ... 

This  legislation,  therefore,  would  have  the  effect  of  making  illegal  the 
practice  of  optometry  or  dispensing  opticians  in  such  retail  stores.  It 
would  affect  about  100  such  practitioners,  out  of  a  total  of  about  2800 
licensed  in  California. 

The  bill  had  received  a  thorough  hearing  in  committee  in  1963  but 
was  referred  to  interim  study.  Similar  legislation  was  introduced  in 
1961  (S.B.  1062 — McCarthy)  and  was  referred  for  interim  study  by 
the  Senate  Fact  Finding  Committee  of  Public  Health  and  Safety.  'This 
committee  held  two  interim  hearings  on  the  subject  matter,  and  its  rec- 
ommendation was  against  the  bill,  although  they  urged  the  passage  of 
legislation  to  provide  minimum  standards  for  optometric  services  and 
sanitary  and  health  standards  for  offices  of  optometrists  in  discount 
store  locations  and/or  elsewhere.*  The  latter  legislation  was  sub- 
sequently passed  at  the  following  session. 

Testimony  proff'ered  at  the  hearing  of  the  Assembly  Committee  on 
Governmental  Efficiency  and  Economy  by  both  the  proponents  and  op- 
ponents was  almost  identical  to  that  submitted  at  the  prior  hearings. 

Speaking  in  favor  of  the  bill  M-ere  Dr.  Bernard  R.  Garrett,  Chairman 
of  the  Legislative  Committee  of  the  California  Optometric  Association, 
Anthony  Kennedy,  Jr.,  California  Association  of  Dispending  Opticians, 
and  a  letter  was  submitted  from  Benjamin  J.  Kingwell,  President  of 
the  California  Pharmaceutical  Association,  recj[uestiug  that  the  bill  be 
amended  to  include  pharmacists.  The  opponents  were  represented  by 
J.  Howard  Sturman,  General  Counsel  for  the  California  Association  of 
Optometrists  in  Mercantile  Establishments;  Dr.  Philip  S.  Young  and 
Dr.  Arnold  Opengart,  Optometrists;  and  a  letter  was  submitted  op- 
posing the  bill  from  Vincent  D.  Kennedy,  Managing  Director  of  the 
California  Retailers  Association. 

*  See  Report  of  Senate  Fact  Finding  Committee  on  Public  Health  and  Safety,   Jan- 
uary 1963,  pp.  56-61. 
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Proponents  claimed  that  optometrists  working  in  discount  houses  and 
retail  stores  tended  to  downgrade  the  profession  and  that  the  volume 
of  business  resulted  in  incomplete  examinations.  _ 

Opponents  denied  that  the  public  received  inferior  care  m  these  re- 
tail establishments  or  that  discounts  were  offered  m  violation  ot  the  law. 
All  optometrists  and  dispensing  opticians  are  licensed  by  the  state, 
subiect  to  sanctions  for  improper  practices,  and  have  had  their  prac- 
tices periodically  checked  by  the  State  Optometry  Board  investigator. 
If  their  practice  procedures  or  quality  standards  are  found  to  be  un- 
lawful or  dangerously  inferior,  they  are  already  subject  to  suspension 
or  revocation  of  their  licenses. 

FINDINGS 

1.  No  evidence  was  offered  conclusively  indicating  that  the  public  is 
receiving  inferior  care  in  these  establishments.  Existing  law  ap- 
pears to  be  sufficient  for  the  protection  of  the  public. 

2.  A  profession  is  not  necessarily  downgraded  by  location  of  offices 
where  they  may  be  available  to  the  most  people. 

3.  The  problem  as  such  is  now  dissolving  as  the  discount  houses 
themselves  are  undergoing  a  change  in  advertising  policies. 

4.  It  is  lawful  at  present  for  any  person,  licensed  or  not,  to  sell  eye- 
glasses containing  refractions  as  merchandise,  so  long  as  he  does 
not  hold  himself  out  as  competent  to  ' '  examine,  test,  or  prescribe 
for  the  human  eye."  Thus  dime  stores  and  drug  stores  and  their 
clerks  can  presently  sell  such  glasses.  It  was  the  consensus  of  the 
committee  that  this  practice  is  harmful  to  the  patients'  eyes  and 
endangers  the  public. 

RECOMMENDATIONS 

1  Legislation  should  be  introduced  to  prohibit  retail  sales  of  eye- 
glasses containing  refractive  values  except  by  or  under  the  super- 
vision of  a  duly  registered  optometrist  or  duly  licensed  physi- 
cian or  surgeon. 

2  Legislation  might  be  introduced  prohibiting  percentage  lease  ar- 
rangements when  it  could  lead  to  a  mass  kind  of  practice  adverse 
to  the  public  welfare. 


PAWNBROKERS 

Assembly  Bill  2416  by  Assemblyman  John  Quimbv  providing  for 
the  state  licensing  of  pawnbrokers  was  heard  bv  the  committee  Friday 
morning,  September  25,  in  Los  Angeles.  The  bill  would  require  all 
pawnbrokers  to  have  a  license  issued  by  the  Commissioner  of  Corpora- 
tions, with  an  investigation  fee  of  $100  and  an  annual  license  fee 
of  $200.  A  bond  in  the  amount  of  $1000  would  also  be  required,  with 
the  commissioner  given  authority  to  require  additional  bonds  if  the 
original  bond  is  depleted  or  impaired. 

FINDINGS 

1.  There  are  at  present  about  220  pawnbrokers  in  the  State  of  Cali- 
fornia. They  are  supervised  by  local  police  departments  but  not 
by  any  state  agency,  although  the  Corporation  Commissioner  has 
authority  over  small  secured  loan  operators,  and  the  state  law 
governs  the  interest  charged  and  minimum  rates  and  the  laws 
of  usury. 

2.  Proponents  claimed  that  the  local  ordinances  concerning  pawn- 
brokers are  inconsistent  and  enforcement  varies  with  the  locale, 
and  that  a  state  agency  should  have  supervision  of  the  operation' 
without  pre-emption  of  the  field.  ' 

3.  No  serious  complaints  of  injury  to  the  public  Avere  reported.  Com- 
plaints that  have  been  brought  to  the  attention  of  the  authorities 
have  dealt  primarily  with  misleading  advertising. 

4.  Opponents  of  the  bill  declared  that  in  the  larger  communities 
there  is  adequate  protection  to  the  public  at  present,  and  that  in 
smaller  areas  the  fees  and  requirements  would  be  prohibitive.  The 
necessary  permits  now  cost  each  pawnbroker  about  $350  a  j^ear, 
plus  the  license.  In  the  small  town  the  pawnbroking  part  of  the 
usual  business  is  subordinate,  and  the  majority  of  the  activity  is 
in  retail  sales.  If  the  proposed  legislation  were  to  pass,  such  opera- 
tors would  go  out  of  the  pawnbroking  business  and  buy  and  sell 
instead,  decreasing  their  services  to  the  community. 

5.  Eepresentatives  of  the  Los  Angeles  Police  Department  testified 
that  the  proposed  bill  would  deprive  citizens  of  local  remedies  of 
action  by  a  local  agency  and  result  in  the  loss  of  local  police  super- 
vision and  control.  They  doubted  that  a  state  agency  could  or 
would  provide  for  the  close  supervision  considered  desirable  for 
this  type  of  business,  and  feared  a  state  law  might  be  interpreted 
as  state  pre-emption  of  the  field. 
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RECOMMENDATIONS 

1  Present  state  and  local  laws  seem  to  be  adequate  for  the  protec- 
tion of  the  public.  The  proposed  bill  would  be  a  duplication  of 
authority  and  regulation. 

2  If  any  legislation  is  introduced  it  should  include  a  paragraph  to 
'  the  effect  that  it  is  not  the  intent  of  the  legislature  to  pre-empt 

the  field  and  to  replace  local  ordinances,  rules,  and  regulations. 


COMMUNITY   PLANNING-PROPRIETARY 
HOSPITALS 

Numerous  complaints  having  been  received  by  the  Chairman  of  the 
Committee  of  restrictions  on  the  development  of  proprietary  hospitals, 
a  subcommittee  was  set  up  for  the  purpose  of  investigating  the  com- 
plaints. The  subcommittee,  consisting  of  Chairman  McMillan  and  As- 
semblymen Ferrell,  Greene,  Kennick  and  "Whetmore,  held  a  meeting  in 
Sacramento,  Novenber  21,  1963. 

REPORT  OF  HEARING 

Letters  were  presented  to  the  committee  from  Dr.  Erie  M.  Blunden, 
Director  of  the  American  River  Hospital  in  the  Carmichael  area,  and 
Fred  Sullivan,  Executive  Director  of  the  Davi-Cruz  Investment  Com- 
pany which  was  constructing  the  Clark  Binning  General  Hospital 
between  Davis  and  Woodland.  They  stated  that  in  spite  of  the  need 
for  hospital  facilities  their  expansion  was  being  opposed  and  state  and 
federal  funds  were  being  allocated  to  support  hospitals  in  competition 
with  the  proprietary  hospital  built  with  private  funds. 

John  B.  Derry,  Chief  of  the  Bureau  of  Hospitals,  Department  of 
Public  Health,  explained  the  administration  of  the  hospital  licensing 
program,  under  the  Hospital  Advisory  Board  and  the  Council,  and  the 
allocation  of  Hill  Burton  Funds. 

D)\  Glenn  Pope,  President  of  the  Sacramento  County  Medical  Soci- 
ety, testified  concerning  the  opposition  of  the  society  to  the  proprietary 
hospital  which  provides  minimal  services,  but  stated  they  had  no  ob- 
jection to  the  expansion  program  of  the  American  River  Hospital.  He 
said  his  organization  concurred  in  the  stand  of  the  Hamilton  Report 
recommending  that  no  hospital  construction  be  condoned  or  supported 
that  doesn't  start  with  a  minimum  of  150  beds. 

Joh7i  V.  Lenimon,  President  of  the  Sacramento  Regional  Hospital 
Planning  Council  for  the  Sacramento  Region,  explained  the  back- 
ground and  activities  of  the  Council,  and  stated  the  Hamilton  Plan 
for  hospital  development  disapproved  the  development  of  a  proprie- 
tary hospital  in  the  north  area  and  supported  the  expansion  of  the 
Mercy-San  Juan  non-profit  hospital  there  instead. 

Dan  Kelly,  Administrator,  Woodland  Memorial  Hospital,  presented 
the  point  of  view  of  that  hospital  group  and  the  need  for  funds  to 
rehabilitate  the  Woodland  Hospital. 

James  E.  Ludlam,  attorney  for  the  California  Hospital  Association 
representing  all  types  of  hospitals,  testified  in  favor  of  the  planned  ap- 
proach to  hospital  building. 

Dr.  Erie  Blunden,  President  of  the  Board  of  Directors  of  the  Ameri- 
can River  Hospital,  reviewed  the  history  of  the  development  of  that 
hospital.  He  stated  that  they  had  been  having  difficulty  getting  zon- 

(39) 


40  ASSEMBLY  INTERIM   COMMITTEE 

ing  and  use  permits  to  build  and  expand,  due  to  concerted  opposition, 
and  had  not  received  recognition  of  their  request  for  representation  on 
the  Regional  Planning  Council.* 

Fred  Sullivan,  Executive  Director  and  Coordinator  of  the  Davi-Cruz 
Corporation  which  is  building  the  Clark  Binning  General  Hospital 
on  Road  99  between  Davis  and  Woodland,  explained  the  background 
of  their  project.  He  stated  a  need  for  a  hospital  in  that  area  had  been 
demonstrated  but  they  had  been  assured  there  was  no  possibility  for 
many  years  of  an  allocation  of  Hill-Burton  funds  for  such  construction. 
A  group  was  therefore  orgainzed  to  build  the  hospital  with  private 
funds.  After  construction  was  started,  Hill-Burton  funds  were  allocated 
to  the  Woodland  Memorial  Hospital  in  the  same  area  to  modernize  and 
enlarge. 

Dr.  James  Kennedy,  Chief  of  Staff  of  the  Clark  Binning  General 
Hospital,  urged  that  the  allocation  of  the  Hill-Burton  funds  be  more 
consistent. 

Jerry  B.  Whitney,  Attorney  for  the  Clark  Binning  Hospital  and  the 
American  River  Hospital,  charged  that  public  funds  under  the  Hill- 
Burton  Act  were  being  used  to  stifle  the  proprietary  hospitals  in  their 
establishment  and/or  expansion. 

Sherwin  Memel,  representing  the  Proprietary  Hospitals  Association 
of  California,  stated  his  group  felt  they  had  not  had  adequate  repre- 
sentation in  the  hospital  field. 

John  McMurdy,  Councilman  in  the  City  of  Davis,  stated  that  the 
community  of  Davis  did  not  wish  to  jeopardize  the  efforts  of  the  com- 
munity of  Woodland  to  improve  and  rehabilitate  their  existing  hos- 
pital, and  that  they  would  also  be  happy  to  see  the  Clark  Binning 
Hospital  go  ahead.  He  did  not  feel  they  were  incompatible. 

Erwin  W.  Meier,  County  of  Yolo  Manager-Executive  stated  that  a 
chronic  shortage  of  hospital  beds  existed  in  the  county  and  that  they 
were  faced  with  an  exploding  population  in  the  near  future.  They  ex- 
pect such  an  increase  in  the  need  for  indigent  beds  that  unless  a  sub- 
stantial amount  of  beds  are  provided  by  some  other  source,  it  will  be 
necessary  for  the  county  to  put  up  an  additional  wing  for  private 
patients,  which  it  does  not  wish  to  do.  His  opinion  was  that  both  the 
Woodland  and  Clark  Binning  Hospital  facilities  would  be  needed  in 

the  area. 

FINDINGS 

1.  The  California  Hospital  Survey  and  Construction  Program  was 
established  by  the  State  Legislature  in  1947.  The  legislation 
defined  the  purpose  as  follows : 

''The  purpose  of  this  act  is  to  provide  for  the  better  pro- 
tection of  the  public  health,  which  is  hereby  declared  to  be  a 
matter  of  statewide  interest  and  concern,  by  cooperation  with 
the  United  States  Government  in  developing  and  carrying  into 
effect  a  program  for  the  construction  of  such  hospitals  as  will, 
in  conjunction  with  existing  facilities,  afford  the  necessary  physi- 
cal facilities  for  furnishing  adequate  hospital,  clinic,  and  similar 

*  Subsequent  to  the  hearing,  American  River  Hospital  was  granted  its  permit  by  the 
County  Planning  Commission. 
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services  for  all  of  the  people  of  the  State,  and  to  that  end  to 
comply  with  and  implement  the  Federal  Hospital  Survey  and 
Construction  Act;  and  by  supplementing  the  federal  assistance 
provided  pursuant  to  said  federal  act  by  providing  state 
financial  assistance  for  the  construction  of  such  hospital  and 
other  facilities  to  those  agencies  empowered  to  construct  and 
operate  hospitals  and  similar  facilities  to  which  the  State  Con- 
stitution permits  assistance  to  be  made  available." 

2.  The  Bureau  of  Hospitals  in  the  State  Department  of  Public 
Health  administers  the  Hospital  Licensing  Act  of  1945  and  the 
Hospital  and  Construction  Act  of  1947  with  the  assistance,  advice, 
and  guidance  of  a  citizen  group  appointed  by  the  Governor  for 
each  of  these  programs.  The  Advisor}^  Board  advises  the  Depart- 
ment on  the  standards  for  licensed  facilities.  The  Hospital  Ad- 
visory Council  advises  regarding  hospital  planning  and  construc- 
tion and  on  the  allocation  of  state  and  federal  funds.  It  is  re- 
sponsible for  the  Hill-Burton  program,  and  the  policy  through 
which  federal  and  state  funds  are  allocated  annually.  The  Depart- 
ment has  always  followed  the  recommendation  of  the  Council.  The 
last  fiscal  year,  under  the  Hill-Burton  Act,  federal  funds  available 
to  California  were  approximatelv  $11,000,000,  matched  bv  state 
funds  of  $11,000,000,  totaling  a  little  over  $22,000,000  allocated  to 
approved  projects.  Proprietary  hospitals  are  not  eligible  for  such 
aid. 

3.  Many  hospitals  that  are  today  classified  as  non-profit  started  as 
proprietary  hospitals. 

4.  There  is  a  trend  in  California  toward  the  development  of  the 
large  institutional  type  hospital  with  total  health  services  adminis- 
tratively operated. 

5.  There  apparently  is  no  significant  difference  between  the  cost  of 
hospitalization  to  the  patient  whether  it  is  in  a  non-profit  or  a 
proprietary  hospital,  although  the  non-profit  hospital  may  have 
Hill-Burton  aid  in  construction,  may  have  the  benefit  of  funds 
raised  by  public  subscription,  and  pays  no  taxes. 

RECOMMENDATIONS 

1.  The  Hill-Burton  program  having  been  established  to  fill  the  need 
where  funds  and  facilities  are  deficient,  these  public  funds  should 
not  be  allocated  where  private  capital  can  furnish  adequate 
services. 

2.  Legislative  authority  might  be  given  to  the  principle  that  regional 
hospital  planning  councils  are  necessary  and  helpful,  but  should 
not  be  recognized  unless  the  proprietary  hospitals  in  the  area  are 
also  represented  on  their  boards. 

3.  Further  study  of  the  allocation  of  State  and  Federal  Aid  for 
hospital  construction  in  California  is  recommended. 

o 
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Assembly  Chamber,  State  Capitol 
Sacramento,  January  4,  1965 

Ho>r.  Jesse  M.  Uxruh 
Speaker  of  the  AssemUy 
Memlers  of  the  Assembly 
Assembly  Chamber 
Sacramento,  California 

Gentlemen : 

Pursuant  to  House  Resolution  No.  500.10,  1963  session  of  the  Cali- 
tornia  Legislature,  your  Subcommittee  on  Mapping  Laws  Revision  of 
the  Assembly  Interim  Committee  on  Governmental  Efficiency  and 
Economy  herewith  submits  its  report  covering  the  studies  of  the  com- 
mitees  during  the  1963-65  interim. 

This  report  is  being  submitted  as  a  separate  section  from  the  main 
body  of  the  report  of  the  Assembly  Interim  Committee  on  Governmental 
Efficiency  and  Economy  since  it  was  determined  its  probable  circula- 
tion would  be  among  a  si)ecial  group. 

Respectfully  submitted, 

Leroy  p.  Greene  Lester  A.  McMillan 

Chairman  Chairman 

Subcommittee  on  Assemblv  Interim  Committee 

Mapping  Laws  Revision  on  Governmental  Efficiency 

and  Economy 

me:mbers  of  subcommittee  : 
Lester  A.  McMillan 
John  T.  Knox 
Alfred  H.  Song 
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SUBDIVISION  MAPPING 

Assembly  Bill  Xo.  TOO  (Knox— 1963)  dealt  with  the  subject  of 
subdivision  maps.  The  Assembly  Interim  Committee  on  Governmental 
Efficiency  and  Economy  heard  testimony  on  this  subject  at  a  Los 
Ansreles  meeting  November  8  and  9,  1963. 

Chairman  Lester  A.  McMillan  suggested  to  the  witnesses  at  that 
meeting  that  they  form  an  advisory  committee  of  persons  interested 
in  legislation  in  the  field  of  subdivision  mapping.  He  asked  Assembly- 
man John  T.  Knox  to  act  in  a  liaison  capacity  between  the  interim 
committee  and  its  Citizens'  Advisory  Committee. 

The  Citizens'  Advisory  Committee  met  twice  in  Los  Angeles  and 
once  in  Sacramento.  Assemblyman  Alfred  H.  Song  presided  at  the 
first  two  meetings  when  heavy  legislative  activity  prevented  Mr.  Knox 
from  attending.  At  these  meetings  the  advisory  committee  worked  in 
two  groups:  Subordinate  Committee  No.  1  was  chaired  by  Charles  R. 
Martin,  Monterey  Park  City  Attorney ;  Subordinate  Committee  No.  2 
was  chaired  by  Walter  J.  Hanna,  Jr.,  a  Gilroy  engineer. 

March  20,  1964,  Chairman  McMillan  of  the  Assembly  Interim  Com- 
mittee on  Governmental  Efficiency  and  Economy,  with  the  consent  of 
Speaker  of  the  Assembly  Jesse  M.  Unruh,  established  the  Subcommit- 
tee on  Mapping  Laws  Revision.  Assemblyman  Leroy  F.  Greene  was 
appointed  chairman  of  the  subcommittee.  Members  appointed  to  the 
subcommittee  were  John  T.  Knox,  Lester  A.  McMillan  and  Alfred 
H.  Song. 

"Written  reports  dated  March  16,  1964,  and  May  29,  1964,  were  re- 
ceived from  the  Citizens'  Advisory  Committee.  These  were  discussed  at 
a  hearing  of  the  subcommittee  in  Los  Angeles  June  12,  1964.  Some 
30  persons  participated  in  the  work  of  the  advisory  committee.  There 
were  representatives  of  governmental  agencies  including:  city  engi- 
neers, city  planning  commissioners,  city  attorneys,  county  engineers 
and  surveyors,  county  planning  commissions,  county  recorders.  Also 
participating  were  representatives  of  title  insurance  companies  and 
finance  houses,  also  persons  from  American  Institute  of  Planners, 
Building  Contractors  Association,  California  Council  of  Civil  Engi- 
neers and  Land  Surveyors,  California  Legislative  Council  of  Profes- 
sional Engineers,  California  Real  Estate  Commissioner,  County  En- 
gineers Association  of  California,  Home  Builders  Association  and  State 
Board  of  Landscape  Architects.  Groups  which  did  not  participate  in 
the  work  of  the  advisory  committee  but  did  testify  at  the  June 
12,  1964,  hearing  were:  City  of  Fresno,  International  Conference 
of  Building  Officials  and  League  of  California  Cities.  Subsequent  to 
the  hearing  the  committee  received  communications  from  the  State 
Buildinq-  ^tsn'^iflT-fl^  rni-.iT>-,isc;ion  and  the  California  Council,  The 
American  Institute  of  Architects. 
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FINDINGS  AND  RECOMMENDATIONS 

1.  Legislation  should  be  enacted  embodying  the  advisory  committee's 
proposal  for  a  new  type  of  map,  the  "parcel  map,"  defined  in  proposed 
new  Sections  11503.1  and  11570  through  11575  of  the  Business  and 
Professions  Code,  shown  following  this  discussion.  This  proposal  would 
authorize  local  agencies  to  provide  in  their  ordinances  for  a  "parcel 
map"  to  be  used  by  planning  bodies  in  processing  land  divisions  that 
fall  outside  the  definition  of  a  "subdivision."  It  thus  provides  a  ve- 
hicle for  the  administration  of  so-called  lot-split  ordinances. 
Proposed  new  Section  11503.1,  Business  and  Professions  Code : 

11503.1.     "Parcel  map"  refers  to  a  map  showing  the  division  of 
land  as  described  in  subsections  11535(b)  and  (c). 
Proposed  new  Sections  11570  through  11575,  Business  and  Profes- 
sions Code : 

Article  6.     Parcel  Maps 

11570.  A  parcel  map  under  the  provisions  of  this  chapter  shall 
comply  with  all  the  provisions  of  the  chapter  and,  if  there  is  a 
local  ordinance,  with  all  its  provisions. 

11571.  (a)  The  parcel  map  shall  be  prepared  by  a  registered 
civil  engineer  or  licensed  land  surveyor.  It  shall  show  ties  to  the 
centerline  of  streets  or  property  lines  bounding  the  property  for 
the  purpose  of  showing  street  widening,  comformity  with  proposed 
building  setback  lines,  and  other  information  required  by  the  gov- 
erning body  for  the  orderly  administration  of  their  zoning  and 
building  regulations. 

hMnoniy  Recommendation — Assemblyman  Lester  A.  McMillan: 

11571.  (a)  The  parcel  map  shftH  be  p^eps^ed  by  a  i-e^i«tei^ 
civil  engineer  e^  liccnocd  la»d  surveyor.  U  shall  show  ties  to  the 
centerline  of  streets  or  property  lines  bounding  the  property  for 
the  purpose  of  showing  street  widening,  comformity  with  proposed 
building  setback  lines,  and  other  information  required  by  the  gov- 
erning body  for  the  orderly  administration  of  their  zoning  and 
buildmg  regulations.  The  governing  lody  may  require  thai  a  parcel 
map  he  prepared  ly  a  registered  civil  engineer  or  licensed  land 

surveyor.  _         „  ,      ^  ^      ^  ■, 

(b)  In  any  case  where  the  division  of  land  creates  tour  or  less 
parcels,  the  parcel  map  may  be  compiled  from  record  data  avail- 
able wben  s;nffir'ient  survev  information  exists  on  filed  maps  and 
when  the  location  of  any  boundary  of  the  parcel  map,  either  by 
monuments  or  possessory  lines,  is  certain. 

(c)  In  any  case  where  the  division  of  the  land  creates  five  or 
more  parcels,  as  authorized  in  Section  11535,  subsections  (c)  (1), 
(c)  (2),  or  (c)  (3),  the  parcel  map  shall  be  based  upon  a  field 
survey  of  the  land  made  in  conformance  with  the  Land  Surveyors 
Act  In  any  case  the  parcel  map  may  be  based  upon  a  field  survey 
made  in  conformance  with  the  Land  Surveyors  Act.  Where  the 
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parcel  map  is  based  on  a  field  survey,  it  shall  be  submitted  to  the 
county  surveyor  or  city  engineer  for  his  examination  prior  to 
filinnr. 

(d)  Within  20  days  after  receiving  the  parcel  map,  or  within 
such  addtitional  time  as  may  be  reasonably  necessary,  the  county 
surveyor  or  city  engineer  shall  examine  it  for  the  survey  informa- 
tion shown  thereon,  and  if  he  is  satisfied  that  it  is  technically  cor- 
rect, he  shall  place  the  following  certification  on  the  map : 

County  Surveyor  's  Certificate 
(or  City  Engineer's  Certificate) 

This  map  has  been  examined  this day  of ,  19 , 

for  confromance  with  the  requirements  of  Section  11571  of  the' 
Subdivision  Map  Act. 

Signed 

County  Surveyor/City  Engineer 

(e)  Where  the  field  survey  discloses  conditions  existing  as  de- 
scribed in  subsections  8762(a),  (b),  (c)  or  (d)  of  the  Land  Sur- 
veyors Act,  a  record  of  survey  map  shall  be  filed  as  required  by 
the  Land  Surveyors  Act.  The  parcel  map  may  then  be  based 
upon  this  survey. 

11572.  The  parcel  map  shall  conform  to  all  of  the  following 
provisions : 

(a)  It  shall  be  a  map  legibly  drawn,  printed,  or  reproduced  by  a 
process  guaranteeing  a  permanent  record  in  black  on  tracing  cloth 
or  polyester  base  film,  including  certificates,  except  that  such  cer- 
tificates may  be  legibly  stamped  or  printed  upon  the  map  with 
opaque  ink  when  recommended  by  the  county  recorder  and  au- 
thorized by  the  local  governing  body  by  ordinance.  If  ink  is  used 
on  polyester  base  film,  the  ink  surface  shall  be  coated  with  a  suit- 
able substance  to  assure  permanent  legibility. 

(b)  The  size  of  each  sheet  shall  be  18  x  26  inches.  A  marginal 
line  shall  be  drawn  completely  around  each  sheet,  leaving  an  en- 
tirely blank  margin  of  one  inch.  The  scale  of  the  map  shall  be 
large  enough  to  show  all  details  clearly  and  enough  sheets  shall 
be  used  to  accomplish  this  end.  The  particular  number  of  the  sheet 
and  the  total  number  of  sheets  comprising  the  map  shall  be 
stated  on  each  of  the  sheets,  and  its  relation  to  each  adjoining 
sheet  shall  be  clearly  shown. 

(c)  Each  parcel  shall  be  numbered  or  otherwise  designated. 

(d)  The  exterior  boundary  of  the  land  included  within  the  par- 
cel map  shall  be  indicated  by  colored  border.  The  map  shall  show 
the  definite  location  of  the  original  parcel  or  parcels,  and  partic- 
ularly its  relation  to  surrounding  surveys. 

11573.  If  the  parcel  map  satisfies  the  condition  of  this  article 
and  those  applicable  provisions  of  Section  11535  of  this  code,  no 
final  map  need  be  filed. 
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11574.     Certificates  shall  appear  on  a  parcel  map  as  follows 

Surveyor  's  Certificate 
This  map  was  prepared  by  me  or  under  my  direction   (and 
was  compiled  from  record  data)    (and  is  based  upon  a  field 
survey)  in  conformance  with  the  requirements  of  the  Subdivi- 
sion Map  Act  at  the  request  of  (Name  of  person  authorizing 

map)  on ,  19 I  hereby  certify  that  it  conforms  to 

the  approved  tentative  map  and  the  conditions  of  approval 
thereof;  that  all  provisions  of  applicable  state  law  and  local 
ordinances  have  been  complied  with. 

(Signed  and  sealed) 

L.  S.  (or  E.C.E.)  No.— 


Recorder's  Certificate 

Filed  for  record  this  _—  day  of ,  19—,  at  _— m.  m 

Book  _-_  of at  Page  ___  at  the  request  of 


(Signed) 

County  Recorder 
11575.  After  affixing  his  certificate  as  required  in  subsection 
11571(d)  the  countv  surveyor  shall  present  the  map  to  the  county 
recorder  for  filing. 'in  cases  where  the  county  surveyor's  or  city 
eno-ineer's  certificate  is  not  required  then  the  surveyor,  after  af- 
fixing his  certificate  as  required  in_  Section  11574,  shall  present 
the  map  to  the  county  recorder  for  filing. 

When  any  parcel  map  is  presented  to  the  county  recorder  and 
is  accepted  bv  him  he  shall  so  certify  on  the  face  thereof  and  shall 
fasten  the  same  securely  in  a  book  of  parcel  maps  which  he  shall 
keep  in  his  office.  The  recorder  may  not  have  more  than  10  days 
to  examine  the  parcel  map  before  accepting  or  refusing  it  for  fil- 
ing. The  charge  for  filing  and  for  indexing  by  the  recorder  shall 
be°the  same  as  provided  for  subdivided  and  under  Section  27372 
of  the  Government  Code.  Upon  acceptance  by  the  recorder,  the 
parcel  map  shall  be  a  public  record. 
2    The  terminology  of  existing  law  carries  the  implication  that  an 
''advisorv  agency"  is  authorized  to   investigate  the  report  on  only 
"subdivisions."  Legislation  should  be  enacted  broadening  the  author- 
ity of  local  planning  bodies  to  consider  land  divisions  other  than  "sub- 
Accordingly  it  is  proposed  to  amend  Section  11509  of  the  Business 
and  Professions  Code  to  read : 

11509.  "Advisory  agency"  refers  to  an  official  or  an  official 
body  designated  by^a  local"  ordinance  and  charged  thereby  with 
the 'duty  of  making  investigation  and  reports  on  the  design  and 
improvement  of  proposed  subdivisions  of  land. 
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3.  The  language  of  Section  11525  of  the  Business  and  Professions 
Code,  sliould  be  made  more  concise  and  meaningful.  The  suggested  new 
language  follows  : 

11525.  (a)  Control  of  the  design  and  improvement  of  subdivi- 
sions is  vested  in  the  governing  bodies  of  cities  and  of  counties  .  b«%7 
m  aii  matters  oonccrning  such  design  a«d-  improvement^  a*iy  dcci- 
sioft  hy-  a  governing  body  is  ijubjcct  ^  review  ftw  to  ite  reasonable 
ftess  h^  t4te  superior  court  m  aad  fe*  tiie  ee««4y  h*  whicJi  tfee  land  is 
situatcdr  Every  county  and  city  shall  adopt  an  ordinance  regulat- 
ing and  controlling  the  design  and  improvement  of  subdivisions. 

(h)  Any  subdivider  or  person  claiming  to  be  aggrieved  by  the  de- 
cision of  a  governing  body  concerning  a  subdivision  shall  may 
within  90  days  after  the  rendering  of  the  decision  bring  a  special 
proceeding  in  the  superior  court  for  the  county  in  which  the  land 
is  located  to  determine  the  reasonableness  or  validity  of  the  deci- 
sion. The  proceeding  shall  take  precedence  over  all  matters  upon 
the  calendar  of  the  court,  criminal,  probate,  eminent  domain  and 
forcible  entry  and  unlawful  detainer  proceedings  excepted. 

4.  There  is  a  question  as  to  whether  local  agencies  may  assess  fees 
to  pay  for  the  work  of  examining  tentative  maps  for  compliance  with 
the  law  and  regulations.  Section  11529  of  the  Business  and  Professions 
Code  authorizes  ordinances  to  provide  a  fee  to  be  collected  from  the 
subdivider  for  examination  of  a  final  map.  The  County  of  San  Diego 
proposed  legislation  in  1963,  Assembly  Bill  No.  1045  (Barnes,  Ash- 
craft,  Burgener,  Donovan,  and  Mills)  was  intended  as  a  w^ay  to  finance 
the  agency's  cost  of  examining  maps  other  than  final  subdivision  maps. 
The  bill  was  dropped  because  the  Committee  on  Governmental  Effi- 
ciency and  Economy  was  expected  to  studj^  the  subject  in  depth. 

Legislation  should  be  enacted  to  authorize  local  agencies  to  assess 
fees  for  examining  tentative  maps.  The  following  amendments  to  Sec- 
tions 11526  and  11529,  Business  and  Professions  Code,  are  proposed 
to  accomplish  that  purpose. 

11526.  The  design,  improvement  and  survey  data  of  subdi- 
visions and  the  form  and  content  of  tentative  and  final  maps 
thereof,  and  the  procedure  to  be  followed  in  securing  official 
approval  are  governed  by  the  provisions  of  this  chapter  and  by 
the  additional  provisions  of  local  ordinances  dealing  with  subdi- 
visions, the  enactment  of  which  is  required  b}^  this  chapter. 

Local  ordinances  may  provide  a  proijer  and  reasonaUe  fee  to 
he  collected  from  the  subdivider  for  the  examination  of  tentative 
and  final  maps. 

11529.  The  county  surveyor  or  city  engineer  shall  make  such 
detailed  examination  of  tentative  and  final  maps  and  such  field 
check,  if  any,  as  may  be  necesaary  to  enable  him  to  ascertaiyi  com- 
pliance until  this  chapter  and  to  make  on  final  maps  the  certificate 
required  by  Section  11593.  feeeai  ordinances  fflay  provide  ft  proper 
ae4  yeasonablo  iee  to  he  eollcctcd  from  thte  subdivides  ie¥-  seefe 
Gxamination. 
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5.  Legislation  should  be  enacted  to  prevent  circumvention  of  the 
Subdivision  Map  Act  by  dividing  property  and  placing  liens  on  the 
parcels,  then  foreclosure  or  default  results  in  the  conveyancing  of  the 
parcels.  The  advisory  committee  called  this  process  "subdivision  by 
hypothecation."  The  Real  Estate  Commission  and  the  League  of  Cali- 
fornia Cities  prefer  to  call  it  ''subdivision  by  financing."  We  will 
accept  the  latter  recommendation  pending  consideration  of  the  question 
by  the  Legislative  Counsel  Bureau. 

*  Under  the  Real  Estate  Act,  subdivisions  consisting  of  parcels  less 
than  160  acres  in  size  and  divided  for  the  purpose  of  sale,  lease,  or 
financing  require  an  apUication  to,  and  subdivision  report  issued  by, 
the  Real  Estate  Commissioner.  Therefore  any  subdivision  which  has 
parcels  20  acres  or  40  acres  in  size  must  have  a  subdivision  report  be- 
fore it  can  be  marketed.  The  Subdivision  Map  Act  regulates  the  process- 
ing through  local  planning  bodies  of  land  subdivisions  and  does  not 
affect  the  reporting  requirement  imposed  by  the  Real  Estate  Act.  There 
should  be  limits  set  in  the  Subdivision  Map  Act  to  the  end  that  the 
word  "subdivision"  as  contemplated  by  that  act  does  not  include  farms 
and  other  properties  when  transferred  in  40-aere  parcels,  and  does  not 
include  mountain  and  other  properties  in  parcels  of  between  20  acres 
and  40  acres  when  there  is  access  to  the  parcels  that  is  approved  by  the 
governing  body. 

Legislation  should  be  enacted  which  would  provide  for  the  use  of 
the  ' '  parcel  map ' '  in  lieu  of  the  record-of-survey  map  as  the  authorized 
alternative  to  "Subdivision"  maps.  The  record-of -survey  map  was 
created  by  the  Land  Surveyors  Act  as  the  instrument  to  be  filed  by  the 
surveyor  to  show  the  results  of  a  field  survey.  Present  law  requires 
that  the  record-of-survey  map  be  used  as  an  altenative  to  the  final 
subdivision  map  in  certain  circumstances.  The  Citizens'  Advisory  Com- 
mittee came  to  the  conclusion  that  the  record-of-survey  map  cannot 
adequately  serve  this  dual  purpose  and  therefore  recommended  that 
a  "parcel  map"  be  created  and  authorized  for  use  in  controlling 
land  divisions. 

All  of  these  proposals  are  contained  in  the  following  recommended 
draft  of  an  amended  Section  11535,  Business  and  Professions  Code : 

11535.  (a)  "Subdivision"  refers  to  any  real  property,  im- 
proved or  unimproved,  or  portion  thereof,  shown  on  the  latest 
adopted  county  tax  roll  as  a  unit  or  as  contiguous  units,  which 
is  divided  for  the  purpose  of  sale,  e^  lease,  or  financing,  whether 
immediate  or  future,  by  any  subdivider  into  five  or  more  parcels; 
provided,  that  this  chapter  shall  not  apply  to  the  leasing  of  apart- 
ments, offices,  stores,  or  similar  space  within  an  apartment  building, 
industrial  building,  commercial  building,  or  trailer  park,  nor  shall 
this  chapter  apply  to  mineral,  oil  or  gas  leases. 

•flH-  ^'Snbdiviaion"  deee  «-o#  i«<;ludo  ei-^he^  el  %he  f-ellowing ! 

-(4^  '^'^^  parcel  e?  parcels  ©I  iaed  in  which  aH  ei  the  following' 
eonditionri  fwe  prcsen#^  -fi^  the  whole  parcel  belo^e  division  e^¥t- 
tainrj  less  than  five  acrca-  -fii)-  each  parcel  created  by=  the  division 
abutn  upon  a  public  street  e*  highway,  -f«i^  »^  fi**=eet  opening  ©*= 
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widening,  drainage  faoilitieG,  e^  etbe?  improvcmcntH  feave  been 
required  fe^  official  action  e^  tfee  governing  feedy^  aed  (jy).  tfee 
Je*  dcoign  meets  tfee  approval  ei  tfee  governing  body. 

-f^  Afiy  parcel  w  parcels  divided  ieto  lete  e?  parccla,  eaefe  el 
ft  »et  Tm»  e#  ^  a^-i^  w  Bim^er  te  be  seM  w  leased  iev  Gommereial 
agricultural  purposes  eaefe  el  which  abttte  «peft  aft  improved  pub- 
^^"^troet  w  Mghway  and:  ihe  lei  design  meets  the  approval  e#  the 

■(^  A»y  parcel  ev  parcels  ei  lafi4  abutting  e©  a  public  street 
e¥  highway  which  comprisca  pai4  ei  a  t^aet  ei  la»^  «efie4  le^^  ie- 
duotrial  development,  a  tentative  m&p  ei  which  has  beee  submitted 
te  a»d:  approved  by  the  governing  be4y  as  te  street  alignments 
afid  widths,  sewage  aed  drainage  provisions; 

-fe>  fe  cither  ease  provided  »  subsection  -fb>  el  this  section,  a 
tentative  map  sfeaM  be  submitted  te  the  governing  bedy  m  the  same 
manner  as  is  provided  m  this  chapter  ie^  subdivisions  a»d  ap- 
Proycd  by  the  governing  be4y  as  te  att  requirements  el  this 
seetie»  as^  thereafter  a  record  el  survey  map  is  accordance  witfe 
the  approved  tentative  map  shali  be  g^ed  pursuant  te  the  provisions 
ei  Chapter  i§  (commencing  with  Section  8^0%  Division  3  ei  this 
code ) ,  a»d  theroupoH  eeiw^eyaeees  may  be  made  ei  lets  e*  parcels 
shews  es  ssefe  map  by  let  er  bieefe  number,  initial  e^  seeh  other 
designation  as  may  be  shown  e»  sueh:  mapr 

(h)  Sudivision  does  not  include  any  parcle  or  parcels  of  land 
which  is  divided  into  four  or  less  parcels. 

(c)  Subdivision  does  not  include  the  division  of  any  real  prop- 
erty improved  or  unimproved  or  a  portion  thereof  shown  on  the 
latest  adopted  county  tax  roll  as  a  unit  or  as  continguoiis  units, 
which  is  divided  for  the  purpose  of  sale,  lease,  or  financing, 
whether  immediate  or  future,  if  any  of  the  following  conditions 
prevail: 

(1)  The  whole  parcel  before  division  contains  less  than  five  acres, 
each  parcel  created  by  the  division  abuts  upon  a  public  street  or 
highway  and  no  dedications  or  improvements  are  required  by 
the  governing  body. 

(2)  Any  parcel  or  parcels  divided  into  lots  or  parcels,  each  of  a 
gross  area  of  20  acres  or  more,  and  each  of  which  has  an  approved 
access  to  a  maintained  public  street  or  highway. 

(3)  Any  parcel  or  parcels  of  land  having  approved  access  to  a 
public  street  or  highway  ivhich  comprises  part  of  a  tract  of  land 
zoned  for  industrial  development,  and  which  has  the  approval  of 
the  governing  body  as  to  street  alignments  and  widths. 

(4)  Any  parcel  or  parcels  of  land  divided  into  lots  or  parcels, 
each  of  a  gross  area  of  forty  (40)  acres  or  more. 

(d)  In  any  case  provided  in  subsections  (c)(1),  (c)(2),  and  (c) 
(3),  and  in  the  case  of  subsection  (b)  where  a  local  ordinance 
regulates  the  division,  a  tentative  map  shall  be  submitted  to  the 
governing  body  or  advisory  agency  (in  the  same  manner  as  pro- 
vided in  this  chapter  for  subdivisions)  for  approval  as  to  area 
and  lot  design  and  as  to  all  requirements  of  this  section.  Within 
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one  year  after  approval  of  the  tentative  map,  a  parcel  map  show- 
ing each  new  parcel  or  parcels  may  he  filed  w^th  the  recorder  o 
the  county  concerned.  This  map  shall  le  filed  prior  to  sale  or  lease 
of  the  parcels  shown,  and  conveyances  may  he  made  of  parcels 
shown  on  such  map  hy  number  or  other  such  designation.  Upon 
application  an  extension  of  the  approval  of  the  tentative  map  not 
to  exceed  one  year,  may  he  granted  hy  the  governing  hody  or  ad- 

'''Thiloverning  hody  may  require  dedications  or  an  offer  of 
dedication  by  separate  instrument  for  street  opening  or  widening 
or  easements.  If  dedications  or  offers  of^  dedications  are  required 
Zch  dedications  shall  be  completed  prior  to  filing  of  ^^l^V^^cel 
map  An  offer  of  dedication  shall  he  m  such  terms  as  to  he  binding 
on  the  owner,  his  heirs,  assigns  or  successors  m  interest  and  shall 
continue  until  the  governing  body  accepts  or  rejects  such  offer. 

In  tie  case  of  subsections  (b)  and  (c)(3),  and  when  local  ordi- 
nance provides  the  governing  hody  may  require  the  improvement 
of  public  or  pkvate  streets,  highways,  ways,  or  easements  as  may 
he  necessary  for  local  traffic,  drainage  and  sanitm-y  needs 

(4  e)  iNottiin^  contained  in  this  chapter  ^^^11  apply  to  land 
dedicated  for  cemetery  purposes  under  tlie  Health  and  Safety 
Code  of  the  State  of  California. 

(e  f)  Nothing  contained  in  this  section  shall  m  any  way  modity 
of  affect  any  of  the  provisions  of  Section  11000  of  this  code. 

Changed  Recommendations  for  No.  5 

5  The  Citizens'  Advisory  Committee  in  its  proposal  for  Section  11535 
used  the  term  -hypothecation."  The  Real  Estate  Commission  and  the 
League  of  California  Cities  prefer  to  use  .^he  word  financ  ng^  The 
word  "financing"  was  used  in  this  transmittal.  In  11535  (d)  the  Citi- 
zens' Advisory  Committee  allowed  the  subdivider  18  months  to  complete 
work  after  filing  a  tentative  map.  In  this  transmittal  the  18  months 
has  been  reduced  to  one  year  in  accordance  with  the  present  law. 

6  The  Subdivision  Map  Act  defines  the  area  within  which  local 
ao-encies  may  regulate  subdivisions.  With  the_  expanded  ^nthority  pro- 
posed now  for  local  agencies  to  regulate  divisions  of  land  other  than 
snbdivision^^  a  stafpmpnl  defining;  their  scope  of  regulation  m  the  new 
fieMs  is  needed.  It  is  proposed  that  Section  11540.1  of  the  Business  and 
Professions  Code  be  amended  to  accomplish  this. 

115401  Nothing  in  this  chapter  prevents  the  governing  body 
of  any  municipality  or  county  from  regulating  the  division  of  land 
which  is  not  a  subdivision,  but  the  provided  that  sitch  regulations 
are  not  more  restricfivr  than  the  rfrmircmmts  of  ^^'^J  ^/*«f f; 
The  validity  of  any  conveyance,  as  defined  m  Section  1215  ot  the 
Civil  Code,  made  contrary  to  the  provisions  of  any  ordinance  pre- 
scribino-  the  area  or  dimensions  of  lots  or  parcels  or  Prohibiting 
the  reduction  in  area  or  the  separation  in  ownership  of  land,  or 
requiring  the  filing  of  a  map  of  any  land  to  be  divided,  shall  not 
be  affected,  except  that  any  such  ordinance  may  provide  that  any 
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deed  of  conveyance,  sale  or  contract  to  sell  made  contrary  to  the 
provisions  of  such  ordinance  is  voidable  to  the  extent  and  in  the 
same  manner  provided  in  Section  11540. 

7.  The  Citizens'  Advisory  Committee  recommended  amending  Sec- 
tion 11550,  Business  and  Professions  Code,  to  require  the  signature  on 
tentative  maps  of  a  civil  engineer  or  a  land  surveyor  whenever  his 
services  are  required  by  law  in  the  preparation  of  the  map.  This  pro- 
posal has  been  opposed  by  the  City  of  Fresno.  California  Council,  the 
American  Institute  of  Architects  and  California  Council  of  Landscape 
Architects.  The  advisory-  eominittee  contends  that  the  proposal  is  in- 
tended as  a  reaffirmation  of  existing  opinion  law.  Since  there  does  not 
appear  to  be  a  clear  need  for  this  particular  amendment  the  proposal 
is  rejected. 

Changed  Recommendation  for  No.  7 

7.  Recommendation  No.  7  concerns  the  proposal  of  the  Citizens'  Ad- 
visory- Committee  to  require  the  signature  of  a  civil  engineer  or  land 
surveyor  on  tentative  maps.  This  was  opposed  by  some  groups  and  is 
therefore  rejected  in  this  transmittal.  Note  however  that  the  trans- 
mittal includes  such  a  requirement  for  final  maps  in  its  recommenda- 
tion No.  15.  This  proposal  was  contained  in  all  of  the  submittals  of 
the  Citizens'  Advisory  Committee.  It  is  supported  strongly  by  the 
County  Engineers  Association  and  has  not  been  opposed  by  anyone. 


8,  Legislation  should  be  enacted  to  require  public  agencies  to  fur- 
nish a  subdivirler  Avitli  a  written  statement  about  his  subdivision  map 
before  taking  final  action  on  the  map.  It  is  the  opinion  of  the  advisory 
committee  that  this  procedure  would  make  the  hearings  on  map  ap- 
provals more  Drnduetive  in  that  it  Vvould  enable  the  subdivider  to  pre- 
pare for  the  hearing.  There  was  opposition  voiced  on  this  subject  at  the 
June  12  hearing.  The  opposition  was  directed  primarily  to  the  delays 
which  this  procedure  would  cause.  The  Citizens'  Advisory  Committee 
revised  the  T)^oposed  amendment  in  light  of  the  opposing  arguments 
and  submitted  a  new  proposal  for  amending  Section  11552  of  the  Busi- 
ness and  Professions  Code  which  is  here  recommended. 

11552.  (a)  If  there  is  no  advisory  agency,  the  clerk  of  the 
governing  body  shall  submit  the  tentative  map  to  the  governing 
body  at  its  next  regular  meeting,  which  shall  act  thereon  within 
40  days  thereafter. 

If  there  is  an  advisory  agency,  it  shall  report,  in  writing,  on  the 
map  or  maps  of  any  subdivision  submitted  to  it  within  40  days 
after  the  tentative  map  has  been  filed  and  the  report  shall  approve, 
conditionally  approve  or  disapprove  the  map  or  maps  of  the  sub- 
division. 

The  governing  body  may  authorize  the  advisory  agency  to  re- 
port its  action  direct  to  the  subdivider.  If  the  governing  body 
does  not  so  authorize  the  advisory  agency,  the  advisory  agency 
shall  make  its  report  to  the  governing  body,  which  body  shall  act 
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upon  the  report  within  10  days  or  at  its  next  succeeding  regular 
meeting  after  receipt  of  the  report. 

Any  reports  or  recommendations  on  the  map  or  maps  of  any 
subdivision  submitted  to  the  advisory  agency  or  governing  hody 
shall  he  submitted  m  writing  to  the  subdivider  prior  to  final  action 
on  the  map  or  maps  by  the  advisory  agency  or  governing  body. 

(b)  If  the  subdivider  is  dissatisfied  with  any  action  of  the  advi- 
sory agency  with  respect  to  the  tentative  map,  or  the  kinds,  nature 
and  extent  of  the  improvements  recommended  by  the  advisory 
agency  to  be  required,  he  may,  within  15  days  after  such  action, 
appeal  to  the  governing  body,  unless  an  appeal  board  has  been  des- 
ignated in  which  event  such  appeal  must  be  to  the  appeal  board,  for 
a.  public  hearing  thereon.  The  governing  body  or  appeal  board  as 
the  case  may  be  shall  hear  the  appeal,  upon  notice  to  the  subdivider 
and  the  advisory  agency,  unless  the  subdivider  consents  to  a  con- 
tinuance, within  15  days  or  at  its  next  succeeding  regular  meet- 
ing. At  the  time  fixed  for  the  hearing  the  governing  body  or  ap- 
peal board  shall  proceed  to  hear  the  testimony  of  the  subdivider 
or  any  witnesses  in  his  behalf  and  the  testimony  of  the  representa- 
tives of  the  advisory  agency  or  any  witnesses  in  its  behalf.  It 
may  also  hear  the  testimony  of  other  competent  persons  respecting 
the  character  of  the  neighborhood  in  which  the  subdivision  is  to 
be  located,  the  kinds,  nature  and  extent  of  improvements,  the 
quality  or  kinds  of  development  to  which  the  area  is  best  adapted 
and  any  other  phase  of  the  matter  with  respect  to  which  it  may 
desire  to  inquire  into. 

Upon  conclusion  of  the  hearing  the  governing  body  or  appeal 
board  shall  within  seven  days  declare  its  findings  based  upon  the 
testimony  and  documents  produced  before  it.  It  may  sustain, 
modify,  reject  or  overrule  any  recommendations  or  rulings  of  the 
advisory  agency  and  may  make  such  findings  as  are  not  inconsistent 
with  the  provisions  of  this  chapter  or  local  ordinance  adopted 
pursuant  to  this  chapter. 

If  the  subdivider  or  advisory  agency  is  dissatisfied  with  any 
aetion  of  the  appeal  board  with  respect  to  the  tentative  map,  or 
the  kinds,  nature  and  extent  of  the  improvements  required  by  the 
appeal  board,  either  mav,  within  15  days  after  such  action,  appeal 
to  the  governing  body.  The  governing  body  shall  hear  the 
appeal  within  15  days  or  at  its  next  succeeding  regular  meeting, 
unless  the  subdivider  consents  to  a  continuance,  and  shall  give 
notice  of  such  hearing  to  the  subdivider,  the  appeal  board  and 
the  advisory  agency.  The  governing  body  shall  hear  the  argument 
of  the  subdivider,  the  appeal  board  and  the  advisory  agency  or 
of  their  representatives  based  upon  the  testimony  and  the  docu- 
ments before  the  appeal  board,  and  may  receive  documents  from  or 
hear  the  testimony  of  any  competent  person  respecting  the  char- 
acter of  the  neighborhood  in  which  the  subdivision  is  to  be  lo- 
cated, the  kinds,  nature  and  extent  of  improvements,  the  quality 
of  kinds  of  development  to  which  the  area  is  best  adapted  and 
any  other  phase  of  the  matter  with  respect  to  which  it  may  desire 
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to  inquire  into.  Upon  conclusion  of  the  hearing  the  governing 
body  shall,  within  seven  days,  declare  its  findings  based  upon  the 
testnnony  and  documents  produced  before  it  or  before  the  appeal 
board.  It  may  sustain,  modify,  reject  or  overrule  any  recommen- 
dations or  rulings  of  the  appeal  board  and  may  make  such  findings 
as  are  not  inconsistent  with  the  provisions  of  this  chapter  or 
local  ordinance  adopted  pursuant  to  this  chapter. 

9.  Sections  11594,  11618  and  11629,  Business  and  Professions  Code 
are  repetitious.  They  deal  with  the  filing  of  maps  to  correct  errors 
m  previously  filed  maps.  Section  11594,  Business  and  Professions  Code 
and  Section  11618,  Business  and  Professions  Code,  should  be  repealed' 
Section  11629,  Business  and  Professions  Code,  should  be  amended  as 
follows  : 

11629.  Any  map  of  a  subdivision  that  has  been  filed  for 
record  may  be  amended  to  correct  an  error  in  any  course  or 
distance  shown  thereon  or  to  show  any  course  or  distance  that 
was  omitted  therefrom  by  the  filing  for  record  of  an  amended 
amending  map  of  said  subdivision.  The  amendmg  map  shall 
conform  to  the  requirements  of  Section  11567.  The  county  engineer 
surveyor  shall  examine  such  amended  amending  map  and  if  such 
examination  discloses  that  the  only  changes  on  the  amended  map 
are  changes  above  provided  for,  he  shall  certify  this  to  be  a  fact 
over  his  signature  on  the  amended  amending  map.  Thereafter 
the  amended  amending  map  shall  be  entitled  to  be  rccordedr  filed 
in  the  office  of  the  recorder  in  which  the  original  subdivision  map 
was  yoGordo4  filed  .  Upon  such  filing,  the  recorder  shall  note  upon 
the  map  thereby  superseded,  the  look  and  page  reference  to  the 
amending  map. 

10.  With  regard  to  condominium  developments  there  is  a  need  for 
more  uniformity  of  terminology  so  that  the  developer  and  his  sur- 
veyor, the  title  insurer,  the  finance  house,  the  governing  body  and 
the  recorder  will  liave  the  same  understanding  as  to  the  intent  of 
the  law.  The  following  set  of  proposals  appear  to  have  the  support 
of  all  groups  affected : 

Amend  Section  11535.1,  Business  and  Professions  Code,  to  read: 

11535.1.  For  purposes  of  Section  11535,  "subdivision"  in- 
cludes a  condominium  project,  as  defined  in  Civil  Code  Section 
1350,  containing  five  or  more  condominiums,  as  defined  in  Civil 
Code  Section  783,  a»4  or  a  community  apartment  project,  as  defined 
in  Business  and  Professions  Code  Section  11004,  containing  five 
or  more  parcels;  but  maps  of  such  projects  need  not  show  the 
buildings  or  the  manner  in  which  the  buildings  or  the  airspace 
above  the  property  shown  on  the  map  are  to  be  divided,  nor  shall 
the  governing  body  have  the  right  to  refuse  approval  of  a  tenta- 
tive or  fiiTfli  m^n  of  s'uch  a  proiect  on  account  of  design  or  loca- 
tion of  buildings  on  the  property  shown  on  the  map  not  violative 
of  local  ordinances  or  on  account  of  the  manner  in  which  air- 
space is  to  be  divided  in  conveying  the  condominium.  Fees  and 
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lot  design  requirements  shall  be  computed  and  imposed  with 
respect  to  such  maps  on  the  basis  of  parcels  or  lots  of  the  surface 
of  the  land  shown  thereon  as  included  in  the  project.  Nothing 
herein  shall  be  deemed  to  limit  the  power  of  the  governing  body 
to  regulate  the  design  or  location  of  buildings  m  such  a  project 
by  or  pursuant  to  local  ordinances. 

Amend  Section  783,  Civil  Code,  to  read: 

783,  ^  eefideiiHftitHtt  is  a«  estate  i»  ^eal  Property  eonoiGtmg 
e^  an  undivided  intcrcat  m  common  in  a  portion  el  a  pa^eei  et 
^^  property  together  witfe  a  scparoto  int«^et  »  spaee  m  aa 
residential,  induotrial  w  Gommcrcial  building  es  euefe  3^al  p^^ep- 
ert^  sueh  as  a»  apartment^  effiee  B¥  stoker  A  condominium  ma^f 
includo  in  addition  a  separate  intcrcot  in  etfee^-  pQ^tiona  e#  meh 
feal  property. 

A  condominium  is  an  estate  in  real  property,  which  real  prop- 
erty includes  a  residential,  industrial  or  commercial  huildmg  or 
buildings  or  other  improvements  incidental  thereto  located  on  such 
real  property,  whtch  estate  consists  of  (a)  an  undivided  interest 
in  common  in  a  portion  or  portions  of  such  real  property;  and 
(h)  a  separate  interest  or  interests  in  other  portions  of  such  real 
property,  which  separate  interest  or  interests  may  le  an  interest 
in  space  or  any  other  interest  in  such  real  property;  provided 
however,  that  there  has  been  compliance  with  the  provisions  of 
Sections  1S51  and  1355  of  this  code.  .         ^  . 

Such  estate  may,  with  respect  to  the  duration  of  its  enjoyment, 
be  either  (1)  an  estate  of  inheritance  or  perpetual  estate,  (2)  an 
estate  for  life,  or  (3)  an  estate  for  years. 
Amend  Section  1351,  Civil  Code,  to  read  : 

1351.     The  provisions  of  this  chapter  shall  apply  to  property 
divided  or  to  be  divided  into  condominiums  only  if  there  shall  be 
recorded  pled  with  the  county  recorder  in  the  county  m  which 
such  property  lies  a  plan  consisting  of  (i)  a  description  or  survey 
fiiap  plat  of  the  surface  of  the  land  included  withm  the  project, 
(ii)   diagrammatic  floor  plans  of  the  building  or  buildings  built 
or  to  be  built  thereon  in  sufficient  detail  to  identify  each  unit, 
its  relative  location  and  approximate  dimensions,  and  (ni)  a  cer- 
tificate consenting  to  the  recordation  filing  of  such  plan  pursuant 
to  this  chapter  signed  and  acknowledged  by  the  record  owner  _ot 
such  property  and  all  record  holders  of  security  interests  therein. 
The  survey  plat,  diagrammatic  par  plans,  and  certificate   that 
are  filed  shall  he  in  compliance  with  the  provisions  of  Section 
11567(c)  and  Section  11572(a)  and  (h)  of  the  Business  and  Profes-        | 
sions  Code.  Such  plan  may  be  amended  or  revoked  by  a  subse-       M 
quently  acknowledged  recorded  instrument  executed  by  the  record       ■ 
owner  of  such  property  and  by  all  record  holders  of  security  in-       "H 
terests  therein   //  the  diaqramniaiic  floor  plan  is  part  of  a  final  sub- 
division map,  then  it  may  be  amended  by  maUng  changes  on  an  ex- 
act copy  of  the  original  which  is  then  filed.  If  such  amendment  is 
for  the  purpose  of  correcting  a  variance  hetiveen  the  diagramma- 
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iic  floor  plan  and  the  completed  units,  then  no  governmental  ap- 
proval is  necessary.  Until  recordation  of  a  revocation,  the  provi- 
sions of  this  chapter  shall  continue  to  apply  to  such  property.  The 
term  "record  owner"  as  used  in  this  section  includes  all  of  the 
record  owners  of  such  property  at  the  time  of  recordation,  but  does 
not  include  holders  oi  security  interests,  mineral  interests,  ease- 
ments or  right  of  way.  Evidence  of  such  ownership  shall  he  pre- 
sented at  the  time  of  filing  with  the  county  recorder. 

11.  The  present  law  provides  no  time  limit  within  which  action 
may  be  commenced  in  court  by  a  person  claiming  to  be  aggrieved  by 
a  zoning  determination.  Legislation  should  be  enacted  to  make  the 
procedure  in  zoning  matters  correspond  to  the  procedure  in  subdivision 
matters  in  this  regard. 

Amend  Section  65850  of  the  Government  Code  to  read  : 

65850.  The  legislative  body  of  a  city  or  a  county  may,  by  or- 
dinance, create  either  a  board  of  zoning  adjustment  or  the  office 
of  zoning  administrator. 

If  so  designated,  and  when  so  operating,  acts  and  determina- 
tions of  such  board  of  zoning  adjustment  or  such  zoning  admin- 
istrator shall  be  directly  reviewable  by  the  legislative  body,  which 
may  affirm,  reverse  or  modify  any  such  act  or  determination  as 
it  deems  just  and  equitable.  The  procedure  for  such  review  shall 
be  as  provided  by  ordinance  of  the  legislative  body.  After  the 
act  or  determination  has  been  so  reviewed,  i-fe  mscf  fee  rcvicw^cd  fey 
competent  courts,  any  person  claiming  to  he  aggrieved  therehy, 
shall  within  90  days  bring  a  special  proceeding  in  the  superior  court 
to  review  such  act  or  determination. 

12.  Section  11626  of  the  Business  and  Professions  Code  contains  a 
provision  that  the  county  recorder  may  not  accept  a  final  subdivision 
map  until  there  has  been  compliance  with  all  provisions  of  the  Subdivi- 
sion Map  Act.  This  conflicts  with  other  provisions  which  assign  to  the 
county  surveyor  or  the  city  engineer  the  responsibility  of  determining 
the  map's  compliance  with  the  law.  The  provision  in  Section  11626 
should  therefore  be  removed. 

Another  provision  in  Section  11626  allows  the  recorder  10  days  to 
accept  or  refuse  a  final  subdivision  map.  This  provision  should  be  pre- 
served. Accordingly  it  is  proposed  that  this  provision  be  added  in 
Section  11628  and  the  entire  Section  11626  be  repealed. 

Amend  Section  11628  of  the  Business  and  Professions  Code  to  read : 

11628.  When  any  final  map  is  presented  to  the  county  recorder 
and  is  accepted  by  him,  he  shall  so  certify  on  the  face  thereof 
and  shall  fasten  the  same  securely  in  a  book  of  maps  of  subdivi- 
sions or  of  cities  and  towns  which  he  shall  keep  in  his  office.  The 
recorder  may  have  not  more  than  10  days  to  examine  the  final  map 
hefore  accepting  or  refusing  it  for  filing.  Upon  acceptance  by  the 
recorder,  the  final  map  shall  be  a  public  record. 

13.  Subdividers  have  complained  that  the  subdivision  map  does  not 
allow  enoua'h  time  after  approval  of  a  tentative  map  before  a  final  map 
must  be  submitted.  Subdividers  now  have  one  year  and  may  be  granted 
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an  additional  year.  Failure  to  submit  a  final  map  within  the  time 
allotted  terminates  all  proceedings.  It  appears  to  be  true  that  both 
inclement  weather  and  the  large  number  of  approvals  required  can 
sometimes  cause  unavoidable  delays  beyond  the  statutory  time  limit. 
It  also  happens,  sometimes,  that  the  subdivider  is  required  to  meet 
changed  requirements  before  a  new  tentative  map  for  the  same  project 
will  be  approved,  and  the  new  requirements  may  completely  destroy 
the  plan. 

On  the  other  hand,  the  argument  is  advanced  by  some  public  officials 
that  the  approval  of  a  tentative  map  freezes  that  piece  of  land  to  the 
particular  development  proposed  on  the  map.  Many  such  development 
projects  are  never  consummated.  Coordinated  planning  of  an  area  is 
not  possible  when  parts  of  the  area  are  not  developed  at  the  time  and 
in  the  manner  contemplated.  Therefore,  in  a  rapidly  developing  area, 
some  public  officials  believe  unwise  to  extend  the  statutory  time  for 
submitting  final  maps. 

Legislation  should  be  enacted  which  would  authorize  the  governing 
body  to  establish  by  ordinance  an  initial  time  for  submittal  of  the 
final  map  of  not  less  than  one  year  and  not  more  than  two  years.  This 
may  be  done  by  amending  Sections  11554  and  11555  of  the  Business 
and  Professions  Code  to  read  : 

11554.  Within  eee  ye€b¥  a  period  of  one  to  two  years,  as  pre- 
scribed by  ordinance  ,  after  approval  or  conditional  approval  of 
the  tentative  map  or  maps,  the  subdivider  may  cause  the  subdivi- 
sion, or  any  part  thereof,  to  be  surveyed  and  a  final  map  to  be 
prepared  in  accordance  with  the  tentative  map  as  approved.  Upon 
application  of  the  subdivider  an  extension  of  not  exceeding  one 
year  may  be  granted  by  the  governing  body  or  by  an  advisory 
agency  that  is  authorized  to  report  its  action  directly  to  the  sub- 
divider.  In  the  event  the  advisory  agency  denies  a  subdivider 's 
application  for  extension,  the  subdivider  may  appeal  to  the  gov- 
erning body. 

11555.  Any  failure  to  record  a  final  map  within  eae  yea^  the 
period  prescribed  by  ordinance  from  the  approval  or  conditional 
approval  of  the  tentative  map  or  any  extension  thereof  granted 
by  the  governing  body,  shall  terminate  all  proceedings.  Before 
a  final  map  may  thereafter  be  recorded,  a  new  tentative  map  shall 
be  submitted. 

Changed  Recommendation  for  No.  73 

13.  The  Citizens'  Advisory  Committee  recommended  an  18-month 
period  after  filing  a  tentative  map  before  the  final  map  must  be  sub- 
mitted. There  is  still  considerable  opposition  to  this  although  the  sub- 
dividers  feel  very  strongly  that  18  months  is  not  long  enough.  Accord- 
ingly, it  is  proposed  in  this  transmittal  that  the  matter  be  made  a  sub- 
ject of  local  regulation  so  that  the  local  governing  body  will  be  re- 
quired to  establish  the  period  and  it  must  be  between  one  and  two  years. 

14.  There  appears  to  be  some  misunderstanding  of  Section  11611  of 
the  Business  and  Professions  Code  regarding  the  acceptance  of  im- 
provements  in   connection  with  the   approval   of  a  final   subdivision 
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map.  Ill  order  to  c-larity  the  language  of  the  seetiou  the  Citizens'  Ad- 
visoiy  Committee  proposed  the  following  amendment: 

11611.  The  governing  body  shall  at  its  next  meeting  or  within 
a  period  of  not  more  than  10  days  after  the  filing  approve  the  map 
if  it  conforms  to  all  the  rerpiirements  of  tliis  chapter  and  of  any 
local  ordinance  applicable  at  the  time  of  approval  of  the  tentative 
map,  or  any  rulings  made  thereunder. 

The  time  limit  for  the  approval  of  such  map  may  be  extended 
by  mutual  consent  of  the  subdivider  and  the  governing  body. 
If  no  action  is  taken  within  such  time  limit  or  within  the  time  to 
which  it  has  been  extended  by  such  mutual  consent,  the  map,  if  it 
conforms  to  all  the  requirements  above  set  forth,  shall  be  deemed  to 
be  approved,  and  it  shall  be  the  duty  of  the  clerk  of  the  governing 
body  thereupon  to  certify  the  approval. 

The  governing  body  shall  at  that  time  also  accept ,  accept  siih- 
ject  to  improvement,  or  reject  any  of  all  offers  of  dedication  and , 
unless  the  streets  mid  casements  have  been  improved  and  accepted, 
shall,  as  a  condition  precedent  to  the  acceptance  of  any  streets  or 
easements,  provide  for  the  improvement  of  such  streets  or  ease- 
ments in  accordance  with  standards  established  by  such  governing 
body  by  local  ordinance  applicable  at  the  time  of  approval  of  the 
tentative  map  by  requiring  the  subdivider  (a)  te  improve  HttM 
Qtrcots  ae4  caacmcnts,  at  tfee  oub divider's  cxpcnBo,  pi=ie¥  ^  ae- 
Gcptancc  tJiorcof,  4-b^  to  enter  into  an  agreement  with  the  city  or 
county  upon  mutually  agreeable  terms  to  thereafter  improve 
said  streets  and  easements  at  the  subdivider 's  expense,  or  (e  &  )  to 
enter  into  a  contract  with  the  city  or  county  upon  mutually  agree- 
able terms  to  thereafter  initiate  and  consummate  proceedings  under 
an  appropriate  special  assessment  act  for  the  financing  and  i*»- 
provcmont  ei  gai4  strootr,  ft«4  onnoments.  installation  of  all  the 
improvements  required  hif  local  ordinance. 

The  standards  may  be  adopted  by  reference,  without  posting 
or  publishing  them,  if  they  have  been  printed  in  book  or  pamphlet 
forni  and  three  copies  thereof  have  been  filed  for  use  and  exam- 
ination by  the  public  in  the  office  of  the  clerk  of  the  local  agency 
prior  to  the  adoption. 

Changed  Recommendation  for  No.  14 

14.  Only  a  small  change  was  made  to  the  Citizens'  Advisory  Com- 
mittee recommendation  on  14,  That  committee  provided  Section  11611 
that  "The  governing  body  shall  at  that  time  also  accept,  subject  to  im- 
provement, or  reject."  This  appears  to  have  been  an  oversight  on  the 
part  of  the  committee  in  not  providing  for  the  outright  acceptance 
of  offers  of  dedication,  so  the  transmittal  provides  "The  governing 
body  shall  at  that  time  also  accept,  accept  subject  to  improvement,  or 
reject"  offers  of  dedication. 

^  15.  The  city  engineer  or  county  surveyor  who  must  approve  the  en- 
gineering plans  for  development  of  a  subdivision  needs  a  provision 
in  law  to  bar  the  submittal  of  incompetent  plans  and  to  require  that 
the  responsible  engineer  be  named  on  the  plans.  Legislation  should 
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therefore  be  enacted  to  provide  for  the  engineer's  certificate  on  engi- 
neering improvement  plans.  A  new  Section  11595  of  the  Business  and 
Professions  Code  is  proposed  to  do  this. 

11595  Plans  or  designs,  which  are  civil  engineering  as  defined 
in  the  Civil  and  Professional  Engineers  Act,  for  improvements  re- 
ouired  bv  the  governing  body  and  local  ordinance  shall  be  pre- 
pared by,  or  under  the  direction  of,  and  shall  be  signed  by  a 
registered  civil  engineer. 
Changed  Recommendation  for  No.  15 

The  wording  in  the  submittal  of  this  proposal  by  the  Citizens'  Ad- 
visory Committee  was  somewhnt  garbled  and  the  provision  was  ques- 
tioned bv  the  siil)cominittee  at  the  hearing  June  12.  In  this  trans- 
mittal the  new  section  would  pro^dde  that  only  final  plans  which  are 
civil  engineering  must  be  prepared  and  signed  by  registered   civil 

16  There  were  other  aspects  of  the  subdivision  mapping  laws  with 
which  the  Assembly  Interim  Committee  on  Governmental  Efihciency 
and  Economv  and  its  Citizens'  Advisory  Committee  have  been  con- 
cerned ThesV  include  handling  of  offsite  and  oversize  improvements 
and  the  coordination  of  zoning  laws  with  planning  regulations.  Further 
studv  is  being  given  to  these  subjects  by  the  Citizens  Advisory  Com- 
mittee since  agreement  has  not  yet  been  reached  on  corrective  legisla- 
tion in  the  areas. 
Minority  Recommendation— Assemblyman  Lester  A.  McMillan 

Section    11500— Additional   legislation   to   authorize   local   agencies 
to  require  waivers  of  access  rights. 
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LETTER  OF  TRANSMITTAL 


Assembly  Interim  Committee  on  Public  Health 

California  Legislature 

Sacramento,  January  11, 1965 
To  the  Speaker  and  Members  of  the  AssemUy: 

Your  Interim  Committee  on  Public  Health  in  accordance  with  your 
instructions,  herewith  respectfully  submits  a  report  on  the  subject  mat- 
ter assigned  during  the  1963-64  interim  session. 

Respectfully  submitted, 

W.  Byron  Rumford,  Chairman 

Members 

E.  RICHARD  BARNES  DON  MULFORD 
CLAYTON  DILLS  LEO  J.  RYAN 

F.  DOUGLAS  FERRELL  HOWARD  J.  THELIN 
BURT  M.  HENSON  GEORGE  A.  WILLSON 
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INTRODUCTION 


The  Assembly  Interim  Committee  on  Public  Health,  authorized  by 
House  Resolution  500,  was  organized  into  the  subcommittees  listed 
below : 

Dates  of  hearings  Location 

Institutions  and  Public  Health  November  18,  1963  San  Francisco 

Services  January  14,  1964  Santa  Barbara 

January  24,  1964  Los  Angeles 

Burt  M.  Henson,  Chairman 
Milton  Marks 
W.  Byron  Rumford 
Philip  L.  Soto 
Howard  Thelin 


Professions  and  Occupations 

Philip  L.  Soto,  Chairman 

E.  Richard  Barnes 
Clayton  A.  Dills 

F.  Douglas  Ferrell 
Don  Mulford 
George  A.  WiUson 

Drugs  and  Hazardous  Substances 

F.  Douglas  Ferrell,  Chairman 
Milton  Marks 
Don  Mulford 
Leo  J.  Ryan 
George  A.  Willson 
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It  should  be  noted  that  the  following  subcommittee  reports  can  only 
contain  a  small,  albeit  very  significant  portion  of  the  testimony  con- 
tained in  the  hundreds  of  pages  of  hearings  accumulated  by  the  sub- 
committees during  the  past  interim  session.  In  the  realization  of  this 
obvious  limitation  upon  space,  the  transcripts  of  the  hearings  to  which 
reference  has  been  made  in  the  reports  have  been  deposited  in  the 
State  Library  in  Sacramento,  as  well  as  with  the  Legislative  Reference 
Service  of  the  Assembly,  and  over  20  other  libraries  throughout  Cali- 
fornia. 
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REPORT  OF  THE  SUBCOMMIHEE  ON  INSTITUTIONS  AND 
PUBLIC  HEALTH  SERVICES 


Subcommittee  on  Institutions  and  Public  Health  Services 

AB  2031:   Hospital  StafTing 

Recommendations 

1.  That  the  Assembly  Committee  on  Public  Health  strongly  en- 
dorses the  principle  of  fair  hearing  procedures  for  doctors  in 
hospitals  in  California,  and  urges  that  doctors  exercise  their 
legitimate  rights  under  these  procedures. 

2.  That  legislation  dealing  with  hospital  hearings  not  be  forth- 
coming at  the  present  time  pending  a  review  of  the  adoption 
and  operations  of  the  recent  hearing  procedure  amendment  by 
the  California  Medical  Association  and  the  California  Hospital 
Association  to  the  Guiding  Principles. 

3.  That  the  Legislature  continue  to  exercise  surveillance  and 
study  this  sensitive  and  important  area  dealing  with  medical 
care  in  California. 

Findings 

1.  That  there  have  been  cases  in  California  of  doctors  dismissed 
from^  hospital  staffs  or  denied  membership  without  being  given 
hearings. 

2.  That  the  Guiding  Principles  for  Physician-Hospital  Eelation- 
ships  have  recently  been  amended  to  include  the  requirement 
that  a  hearing  be  given  to  a  doctor  who  requests  it.  The  provi- 
sion reads : 

"APPEALS 

''Medical  staff  bylaws  should  provide  for  an  appeal  and 
hearing  when  such  is  requested  by  a  staff  member  or  ap- 
plicant who  considers  that  his  appointment  was  terminated 
or  denied,  his  privileges  curtailed  or  advancement  denied, 
without  sufficient  cause,  in  an  arbitrary,  discriminatory, 
capricious  or  unreasonable  manner. ' ' 

3.  That  doctors  have  not  for  the  most  part  fully  exercised  their 
rights  when  hearing  procedures  have  been  available. 

4.  That  close  and  continuing  legislative  scrutiny  is  necessary  in 
this  complex  and  sensitive  area  if  Californians  are  to  receive 
the  best  possible  patient  care. 

Hermes  asked  Zeus  how  he  should  impart  justice  and  reverence 
among  men:  Should  he  distribute  them  as  the  arts  are  distri'huted ; 
that  is  to  say,  to  a  favoured  few  only,  one  skilled  individual  having 
enough  of  medicine  or  any  other  art  for  many  unskilled  ones?  "Shall 
this  he  the  manner  in  which  I  am  to  distribute  justice  and  reverence 
among  men,  or  shall  I  give  them  to  all?"  "To  all,"  said  Zeus,  "I 
should  like  them  all  to  have  <i  share;  for  cities  cannot  exist  if  only  a 
few  voters  share  in  the  virtues,  as  in  the  arts." 

Protagorus,  322 

At  the  present  time  the  hospital  industry  is  facing  three  major  un- 
resolved problems — medical  care  for  the  aged,  hospital  planning,  and 

(11) 
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medical  staff  privileges.  The  first  two  are  heing  widely  discussed  and 
debated,  lut  the  seriousness  of  the  third  is  just  leing  realized.  .  .  . 
there  are  serious  indications  that  unless  considerably  more  statesman- 
ship is  used  in  medical  and  hospital  circles  and  control  of  medical 
staff  appointments  in  the  voluntary  hospital  system  will  he  a  govern- 
mental rather  than  a  governing  board  function. 

James  Ludlam, 

'^Medical  Staff 

PriAjileges — A  Legal  Can  of  Worms," 

mimeograplied  address 
Analysis 

The  enactment  of  hospital  staffing  privileges  acts  in  New  York  ^  in 
1963,  Louisiana  -  in  1964,  the  similar  legislation  in  Montana,^  together 
with  the  trend  of  court  decisions  on  public  hospitals  and  at  least  m 
New  Jersey  for  nonprofit  hospitals,  added  to  the  existence  of  num- 
erous suits' in  California  courts,*  indicate  that  the  serious  nature  of  the 
problem  of  hospital  staffing  and  membership  is  beginning  to  be  realized 
with  a  rush. 

Three  types  of  source  material  are  utilized  in  the  following  report: 

1.  The  case  studies  from  the  individual  doctors  testifying  before 
the  committees,  or  other  particular  cases  which  have  come  to  the  atten- 
tion of  the  committee.  .    tt    i  i,  i, 

2.  The  survey  which  the  Interim  Committee  on  Public  Health  has 
made  of  the  hospitals  in  California  in  which  over  500  questionnaires 
were  sent  out  and  nearly  300  returned.  (See  the  section  entitled, 
' '  Questionnaire  Results, ' '  pp.  22-40) 

3.  That  which  might  be  termed  the  evidence  of  learned  commen- 
tary. The  doctor-hospital  relationship  is  a  vitally  important  aspect 
of  one  of  the  most  important  occupations  in  society  and  there  is  a  body 
of  literature  which  has  accumulated  on  this  specific  subject  as  well  as 
the  subject  matter  to  which  it  is  only  one  part,  i.e.,  professionalism, 
bureaucracy,  organizational  theory,  and  eventually  the  private  govern- 
ment-public government  relationship. 

The  Cenfrality  of  fhe  Hospital 

The  problems  of  the  hospital  are  not  those  of  a  declining  institution, 
but  are  those  of  one  of  the  key  institutions  of  modern  life.  The  Presi- 
dent's Commission  on  the  Health  Needs  of  the  Nation  stated  in  1952: 
Hospitals  are  at  the  heart  of  our  modern  medical  system  .  .  . 
More  and  more  (it)  is  becoming  responsible  for  a  continuing  flow  of 
health  services  to  the  community,  supplying  preventative  serv- 
ices in  health  centers  at  one  end  of  the  line  and  rehabilitative  and 
home  care  at  the  other  end.  (39,  p.  22) 

The  hospital  has  become  such  a  significant  institution  that  one  of 
the  recurring  themes  has  been  the  degree  to  which  it  is  a  public  utility 
(16),  or  is  affected  with  the  public  interest  (33,  36).  The  public-private 

J- Public  Health  Law,  Article  2,  Section  206a. 
•Professions  and  Occupations  Code,  RS  1301. 

*  Letter ■^rom^counse'l  of  the  California  Hospital  Association  to  committee  consultant 
lists  10  cases  in  various  stages  at  the  beginning  of  1965. 
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differentiation  is  becoming  increasingly  blurred.  Whereas  the  question 
of  the  degree  of  "publicness"  of  the  voluntary  nonprofit  hospitals  has 
been  analyzed  in  different  ways  by  the  courts  and  by  the  commenta- 
tors, the  Legislature  is  not  in  a  similar  position  to  the  courts  iu  having 
the  necessity  of  finding  that  the  hospital  is  in  effect  a  public  utility  be- 
fore it  finds  that  the  presence  of  hearing  procedures  and  standards 
are  a  valuable  addition  to  public  policy.  As  the  Legislature  of  New 
York  stated  in  passing  legislation  in  1963  : 

The  legislature  hereby  finds  and  declares  that  discrimination  in 
hospital  staff  appointments  and  in  the  granting  of  hospital  pro- 
fessional privileges  because  of  a  physician's  participation  in  any 
medical  group  practice  or  authorized  nonprofit  health  insurance 
plan  has  created  an  emergency  condition  which  is  a  menace  to  the 
health  and  safety  of  citizens  of  this  state  who  require  hospitaliza- 
tion and  medical  treatment.  Therefore,  in  order  to  protect  and 
promote  the  health  and  safety  of  the  citizens  of  this  state,  the 
provisions  hereinafter  prescribed  are  enacted  and  both  their  neces- 
sity in  the  public  interest  and  their  urgency  with  respect  to  mat- 
ters of  public  concern  are  hereby  declared  as  a  matter  of  legisla- 
tive determination. 

The  central  emphasis  of  this  study  is  the  relationship  between  hospi- 
tals and  doctors,  and  further  the  proper  role  of  state  government.  The 
courts  have  commented  on  the  meaning  of  the  hospital  to  the  physi- 
cian in  his  work : 

It  is  common  knowledge  that  a  physician  or  surgeon  who  is 
not  permitted  to  practice  his  profession  in  a  hospital  is  as  a  prac- 
tical matter  denied  the  right  to  fully  practice  his  profession.^ 

Medical  Standards 

One  of  the  most  meaningful  aspects  of  the  hospital-physician  rela- 
tionship is  the  control  of  medical  standards.  The  role  of  the  hospital 
in  medical  standards  and  the  meaning  of  the  State  Medical  Licensing 
Act  are  intimately  related.  The  limitations  of  the  present  State  Medi- 
cal Practice  Act  have  been  studied  by  the  Senate  Committee  on  Public 
Health  and  Safety  (11)  and  recommendations  for  improvement,  con- 
curred with  by  the  medical  and  hospital  groups,  have  been  presented. 
Any  changes  in  this  act  cannot  help  but  affect  the  role  of  hospitals, 
but  there  is  little  doubt  but  that  the  hospital  will  continue  to  be  the 
first  line  of  review.^  At  the  present  time,  there  is  an  element  of  fact 
in  the  assertion  that  "hospitals  have  a  responsibility  for  the  quality  of 
care  not  merely  in  the  hospital  but  generally  in  the  state,  in  order  to 
make  up  for  the  deficiencies  in  the  state  medical  care  act."  (20,  p.  21) 

This  governmental  vacuum  has  also  been  filled,  in  the  sense  of  the 
awarding  of  certification,  by  the  specialty  boards  and  in  the  surveil- 
lance of  actual  day-to-day  work  by  the  hospital.  A  recent  chairman's 

^Wyatt  V.  Tahoe  Forest  nospital  District,  174  C.A.,  2nd  714.  ^   -u-     1*1,   r.^^ 

9  It  might  be  noted  that  the  Governor's  Committee  on  Medical  Aid  and  Health  rec- 
ommended the  establishment  of  regional  medical  disciplining  committees  and 
their  "review  of  denial  or  revocation  of  membership  on  hospital  medical  starts, 
and  medical  service  agencies  to  confirm  or  deny  the  action."   (6,  p.  70) 

2 — L-3328 
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address  before  the  Section  on  Internal  Medicine  of  the  American  Med- 
ical Association  summarizes  the  negative  aspects  and  positive  qualities 
of  the  board  system : 

On  the  minus  side  is  a  too  common  belief  that  the  boards  are 
self-appointed  licensing  agencies  with  power  to  say  who  can  and 
who  cannot  practice  his  specialty.  This  attitude  is  reflected  m  re- 
quirements set  up  by  various  governmental  agencies  and  by  some 
private  ones  which  reward  diplomates  in  a  way  wholly  frowned 
upon  by  the  boards  themselves.  The  result  is  unwarranted  recog- 
nition for  those  who  pass  and  undeserved  heartache  for  many  who 
fail.  The  boards  themselves  have  repeatedly  condemned  this  prac- 
tice of  granting  increased  rank  and  income  to  its  diplomates.  .  .  . 
The  merits  of  the  system,  however,  are  obvious  in  terms  of  the 
protection  which  certified  consultants  give  to  the  public.  No  one, 
of  course,  knows  what  would  happen  if  the  boards  were  to  dissolve 
tomorrow,  but  it  is  hard  to  imagine  what  other  stimulus  would 
support  this  vast  program— unless  the  graduate  schools  take  over. 
(17,  p.  927)  See  also  9,  pp.  19-23. 
The  centrality  of  the  hospital  in  standards  is  in  great  part  due  to 
what  the  American  Medical  Association  terms  "a  highly  structured 
situation  "  (2   p.  44)  or  as  the  representative  of  the  California  Hos- 
pital Association  stated  at  the  November  18,  1963,  committee  hearing: 
Now  unfortunately  in  the  practice  of  medicine  there  is  only 
one  place  that  a  man  cannot  commit  mayhem  and  get  away  with 
it   and  that  is  in  the  hospital.  If  he  chooses  in  his  office,  the  only 
thing  that  stops  him  is  the  threat  of  a  suit  of  malpractice  and 
intent   there  is  nothing  else.  In  a  hospital  it  is  the  threat  of  mal- 
practice and  the  threat  of  losing  his  privileges,  so  therefore  he 
must  practice  well.  (8,  p.  106) 
The  doctor  is  incomplete  without  the  comprehensive  facilities  of  a 
hospital. 

In  this  day  of  advanced  medical  knowledge  and  advanced  diag- 
nostic techniques  much  of  what  a  physician  or  surgeon  must  do 
can  only  be  performed  in  a  hospital.  In  many  instances  only  a  hos- 
pital has  the  facilities  necessary  for  proper  diagnosis  or  treatment."^ 

The  Present  Legal  Situation 

The  latest  review  article  in  American  Law  Reports  on  hospitals  and 
physicians  (24  ALU,  2nd  850)  now  over  14  years  old  notes  that: 

In  the  slightly  more  than  two  decades  which  have  elapsed  since 
the  publication  of  the  earlier  annotation,  there  have  been  more 
reported  cases  dealing  with  the  question  stated  in  the  title  than 
in  the  entire  period  prior  thereto,  due  no  doubt  to  the  marked  in- 
crease in  recent  years  in  the  use  of  hospitals,  which  has  given  rise 
to  new  problems  in  connection  with  their  management  generally, 
and  particularly  as  to  the  constitution,  organization,  and  function- 
ing of  their  medical  staffs.  While  a  few  general  rules  as  to  the 

■^  Wyatt:,  op.  cit.,  p.  714. 
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relative  rights  of  hospitals  and  practitioners  in  the  present  con- 
nection have  been  evolved  by  the  decisions,  there  is  also  a  dif- 
ference^  of  judicial  opinion  in  regard  to  some  matters,  and  the 
conclusions  reached  have  in  some  instances  been  influenced  by 
particular  factors,  as  hereinafter  noted. 

There  have  been  several  recent  reviews  of  the  current  status  of  legal 
opinion  (20,  21,  22)  and  it  is  not  necessary  here  to  analyze  in  any  great 
depth  the  rapidly  evolving  court  decisions  in  this  area.  Generaliza- 
tions could  be  drawn  but  the  conclusions  of  the  study  for  the  Ameri- 
can Hospital  Association  are  very  relevant. 

.  .  .  generalizations  are,  however,  illusory  as  assurances  against 
legal  attack  on  the  actions  of  hospital  authorities,  both  private  and 
public,  in  restricting  admissions  to  hospital  practice.  A  mounting 
tide  of  litigation  challenges  the  action  of  hospital  boards  on  a 
variety  of  grounds,  both  constitutional  and  statutory.  It  has 
been  urged  in  behalf  of  boards  so  challenged  that  the  defense  of 
such  actions  may  constitute  a  serious  drain  upon  hospital  finances 
and  personal  resources.  (20,  p.  1) 

The  law  book  at  this  time  is  not  an  infallible  guide  to  what  ought  to 
be  done.  As  the  legal  counsel  for  the  California  Medical  Association 
has  stated : 

Now,  actually,  I  know  of  no  rule  of  law  that  guarantees  right 
of  counsel  at  an  administrative  matter  such  as  a  preliminary  hear- 
ing by  a  section  or  a  board  committee.  I  do  think  that  one  has  to 
be  practical  and  play  it  by  ear  and  make  one's  decision  on  the 
basis  of  the  particular  case  and  the  particular  circumstances,  be- 
cause usually  you  are  dealing  with  a  question  again  basically  of 
a  person's  livelihood.  The  area  is  sensitive  and  you  frequently  have 
problems  that  are  not  answerahle  simply  hy  looking  at  a  law 
hook  and  saying  thai  this  is  what  the  rule  is  in  the  hook,  (em- 
phasis added)  (37,  p.  32) 

Fair  Practices:  Hearings  and  Standards 

^  There  is  a  meaningful  difference  between  what  the  courts  have  in- 
dicated is  necessary  and  what  informed  opinion  feels  should  be  ren- 
dered. The  opinion  voiced  by  the  representative  of  the  medical  associ- 
ation who  testified  before  the  committee  was  that  hearings  should  be 
held  (8,  p.  52)  The  representative  of  the  California  Hospital  Associa- 
tion, Fred  W.  Moore,  stated  in  reference  to  the  earlier  testimony  by 
those  who  had  not  received  hearings : 

Now  the  only  requirement  that  I  have  heard  here  today  was 
that  doctors  be  afforded  a  hearing.  I  agree;  they  should  have  a 
hearing.  I  have  a  hearing  tomorrow  morning  at  8  o'clock  about 
a  man  on  our  staff.  He  has  the  right  to  appear  before  the  board  of 
trustees,  if  he  so  chooses,  at  our  hospital.  I  think  all  hospitals  should 
have  this.  (8,  p.  106,  107) 

The  recommendations  of  the  study  undertaken  at  the  request  of  the 
American  Hospital  Association  also  called  for  a  hearing  in  almost  all 
cases.  (20,  pp.  24-25) 
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The  point  must  be  made,  however,  that  the  consensus  of  opinion 
among  those  in  leadership  positions  in  hospitals  has  apparently  existed 
for  several  years,  while  almost  every  one  of  the  cases  brought  before 
the  Assemblv  Public  Health  Committee  has  occurred  m  recent  years. 
Thus  at  the  California  Hospital  Association  Legal-Medical  Institute 
held  in  the  fall  of  1960,  Mr.  Sanuel  J.  Tibbitts,  AdmimstTator  of  Cali- 
fornia Hospital,  stated  in  answer  to  a  question  on  the  desirability  ot 
a  hearing  or  hearings  and  characteristics : 

I  feel  in  all  fairness  that  there  should  be  a  hearing.  The  hearing 
committee  should  consist  of  representatives  from  that  section  m 
which  the  doctor  has  his  membership,  or  department,  whether  it 
be  surgery  or  medicine.  And  with  general  practitioners  it  is  gen- 
erallv  wise  to  have  at  least  one  general  practitioner  on  the  hearing 
committee  particularly  when  the  subject  of  surgery  might  be  m- 

^^This  hearing,  and  the  results  of  the  hearing,  should  be  recorded, 
and  the  results  and  recommendations  of  the  hearing  committee 
should  be  forwarded  on  to  the  executive  committee  for  their  action, 
and  the  results,  of  course,  of  the  actions  of  the  executive  commit- 
tee have  to  go  to  the  governing  board.  ,    .,     .    .^ 

If  there  is  still  a  question  regarding  it,  it  is  probably  better 
that  the  stafe  and  hospital  handle  it  through  their  joint  confer- 
ence committee.  (37,  p.  32) 

The  Positive  Contributions  of  Adequate  Hearing 
Procedures  and  Standards 

As  a  prologue  to  the  analysis  which  follows,  it  should  be  made 
clear  that  one  of  the  main  perspectives  in  the  discussion  ot  hospital 
staffing  membership  and  privileges  is  that  sound  adequate  procedures 
and  standards  can  aid  immeasurably  in  maintaining  quality  m  the  hos- 
pital. This  is  true  for  several  reasons.  As  the  legal  counsel  tor  the 
California  Hospital  Association  has  written : 

Having  been  through  a  great  many  of  these  situations,  I  have 

found  that  if  the  doctor  is  not  given  a  hearing  that  no  matter  how 

bad  he  may  be  that  he  can  rally  substantial,  if  not  overwhelming, 

support  from  other  members  of  the  staff  as  well  as  the  public  over 

the  issue  of  the  -un-American  denial  of  a  hearing.'    The  merits  of 

the  case  are  soon  lost  when  this  issue  raises  its  ugly  head.  (Z8,  p.  i ) 

The  hearing  procedure   can  both  prevent  situations  which  would 

otherwise  erupt  and  its  very  presence  can  lead  to  positive  results  m 

the  hospital  setting : 

Of  critical  importance  is  the  fact  that  experience  has  proven 
that  in  by  far  the  greatest  number  of  cases  the  use  of  the  hearing 
technique  resolves  the  matter  entirely.  This  may  result  for  two 
basic  reasons:  In  the  first  place  the  very  preparation  for  the  hear- 
ino-  mav  develop  the  fact  that  the  problem  is  not  as  serious  as  it 
first  appeared;  and  in  the  second  place,  it  is  surprising  how 
often  a  doctor  who  is  required  to  explain  a  series  of  charts  or 
other  conduct  suddenly  comes  to  the  first  realization  of  the  error 
of  his  ways. 
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An  important  byproduct  of  a  hearinf?  of  this  character  is  often 
the  generally  tightening-  up  of  medical  practice  throughout  the 
hospital.  Tlie  word  soon  gets  out  and  everyone  is  just  a  little  bit 
more  careful.  If  properly  handled,  it  also  boosts  the  morale  and 
esprit  de  corps  of  the  entire  medical  staff.  They  are  proud  to  be 
a  part  of  an  organization  that  is  in  a  fair  and  effective  way  acting 
for  the  best  interest  of  the  patient.  (28,  p.  8) 

There  is,  however,  a  further  rationale  for  the  existence  of  fair  stand- 
ards and  procedures.  As  the  situation  now  stands  and  will  probably  con- 
tinue to  develop  if  there  is  not  the  adoption  of  fair  standards  and 
procedures,  there  is  a  rather  massive  degree  of  courage  involved  as  a 
prerequisite  to  causing  removal  or  termination  action  which  might  lead 
to  the  initiator  and  the  hospital  being  the  object  of  large  suit  and  the 
expenditure  of  a  huge  amount  of  time  and  energy.  At  the  Third  Med- 
ical-Legal Symposium  held  in  Ijos  Angeles  in  1964,  a  number  of  case 
studies  in  the  removal  of  doctors  from  staffs  were  discussed,  with  at 
least  part  of  the  emphasis  on  lessons  to  be  drawn  on  personal  sacrifice 
that  those  "blowing  the  whistle"  had  to  bear.  In  another  staffing  case 
the  parallel  was  drawn  between  the  doctor  initiating  charges  and  the 
individual,  in  the  absence  of  any  police  officers,  who  would  go  to  the 
aid  of  an  individual  who  was  being  attacked  by  a  hoodlum.  This  is 
not  to  say  that  individual  courage  is  not  needed  in  society.  It  is  to 
say  that  if  particular  environment  for  handling  incompetency  within 
the  hospital  requires  an  extraordinary  degree  of  courage,  time,  and 
energy  on  the  part  of  one  or  more  doctors,  then  the  chances  of  good 
patient  care  are  much  lower  than  they  should  be.  Regardless  of  the 
merits  of  the  case,  the  Marin  Hospital  District's  inability  to  produce 
doctors  who  would  testify  in  the  recent  and  apparenth^  continuing 
action  at  that  hospital  indicates  that  there  is  a  particular  "cost"  be- 
yond which  it  is  unrealistic  to  expect  an  individual  to  expose  himself. 
The  functional  contribution  of  known  procedures  and  standards  is 
that  while  at  the  same  time  that  arbitrariness  is  diminished,  the  hos- 
pital becomes  better  equipped  to  cope  with  variations  from  desir- 
able behavior.^ 

Case  Studies  in  the  Lack  of  Procedure 

At  the  San  Francisco  hearing  the  committee  received  testimony  on 
the  la,ck  of  procedures  encountered  by  two  doctors.  Dr.  Stanford  Asch- 

8  Among  contemporary  novelists,  C.  P.  Snow  has  most  thoroughly  caught  the  issues, 
if  not  perhaps  the  passions,  involved  in  the  attempts  to  judge  scientific  compe- 
tence in  an  atmosphere  permeated  with  personality.  His  novel.  The  Affair  (New 
York,  19  60)  reads  in  parts  as  if  taken  verbatim  from  a  composite  of  the  hospital 
staffing  cases.  The  final  paragraphs  of  the  book  are  an  attack  on  the  theory  that 
"forms  of  procedure"  play  a  relatively  unimportant  role  in  arriving  at  fair  de- 
cisions. 

Crawford  was  saying  at  large  : 

"Well,  I'm  glad  this  business  is  settled  without  breaking  too  many  bones." 
He  called  to  me  as  though  he  had  never  had  a  doubt  in  his  life:  "I  think  I 
remember  saying  to  you  in  this  room  last  week,  Elliot,  perhaps  we  worry  too 
much  about  forms  of  procedure.  I  think  I  remember  saying  that  in  my  ex- 
perience sensible  men  usually  reach  sensible  conclusions." 

He  said  it  with  invincible  content,  with  the  reverence  of  one  producing  a 
new  truth. 
It  might  also   be  noted  that  the  caustic  comment  immediately  following   Craw- 
ford's naive  statement,  is  made  by  a  lawyer. 
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erman  who  had  testified  at  the  committee  hearings  on  AB  2031  during 

the  legislative  session  in  Sacramento  stated : 

What  I  want  to  demonstrate  here  this  afternoon  is  that  none  of 
the  hospitals  have  any  provisions  in  their  bylaws  nor  is  it  their 
practice  to  provide  for  any  type  of  proceeding  by  which  a  doctor 
may  receive  fair  and  objective  consideration.  It  is  the  uniform 
practice  of  some  of  these  hospitals  to  exercise  their  powers  ar- 
bitrarily, and  if  someone  wants  to  get  rid  of  a  doctor  they  simply 
wait  until  the  end  of  the  year  and  they  just  do  not  put  him  on  the 
reappointed  list.  There  is  no  explanation  given  in  any  committee 
meetings,  and  much  of  the  information  which  I  have  to_  give  to 
you  this 'afternoon  has  been  obtained  as  a  result  of  the  litigation 
and  the  depositions  of  some  of  the  defendants.  I  would  like  to 
tell  you  that  I  have  never  been  notified  of  any  of  the  reasons  for 
my  dismissals  from  the  hospitals  and  it  is  very  peculiar  that  most 
of  the  dismissals  occurred  within  a  very  short  time  of  each  other, 
probably  within  a  period  of  two  to  three  months,  many  of  them 
within  a  period  of  days  or  weeks. 

After  receiving  the  dismissals  from  the  hospitals,  that  is  the 
nonreappointment,  I  made  inquiry  as  to  whether  or  not  I  was  en- 
titled to  receive  a  hearing,  and  I  wish  to  read  to  this  committee 
some  of  the  responses  from  the  administrators,  the  chief  execu- 
tive officers,  and  the  president  of  the  lay  board  of  directors  of 
these  various  hospitals.  I  read  first  from  a  letter  from  Franklin 
Hospital : 

"Dear  Dr.  Ascherman : 

"In  reply  to  your  question,  I  regret  to  inform  you  that 
the  rules  or  bylaws  of  the  hospital  do  not  contain  any  provi- 
sion which  would  entitle  you  to  a  hearing  before  the  creden- 
tials committee. ' ' 

From  Hahnemann  Hospital,  and  the  administrator  of  that  hospi- 
tal was  sitting  in  the  room  here  this  morning  and  perhaps  if  he 
is  sitting  here  this  afternoon  you  may  want  to  ask  him  some  ques- 
tions, but  I  would  like  to  read  you  his  reply  to  a  similar  inquiry, 
and  this  again  is  a  matter  of  only  a  few  months  apart : 

"Dear  Dr.  Ascherman: 

' '  In  accordance  with  the  direction  of  the  executive  commit- 
tee, please  be  advised  that  it  is  the  position  of  the  executive 
committee  that  no  purpose  would  be  served  in  continuing  the 
investigation  for  holding  any  hearings  concerning  your  reap- 
pointment to  the  medical  staff  of  this  hospital. ' ' 

Here  is  another  letter  from  Hahnemann  in  response  to  fur- 
ther inquiry : 

' '  Dear  Dr.  Ascherman : 

"Reference  is  made  to  the  inquiry  as  to  whether  or  not 
you  are  entitled  to  a  hearing  before  the  credentials  commit- 
tee in  accordance  with  medical  staff  bylaws  provisions.  The 
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medical  staff  bylaws  rules  and  regulations  of  Hahnemann 
Hospital,  a  copy  of  wliich  is  provided,  does  not  provide  for 
a  hearing  of  applicants  before  the  credentials  committee  on 
matters  concerning  appointment  or  reappointment. ' ' 

At  French  Hospital  where  I  had  obtained  temporary  privileges, 
and  again  most  of  this  information  is  from  subpoenaed  records, 
there  is  no  mention  made  in  their  minutes  of  any  executive  staff 
meeting  or  credentials  committee  meeting.  It  is  simply  a  list  of 
those  that  are  appointed,  and  those  that  are  not  reappointed.  There 
is  no  discussion.  The  applications  of  such  and  such  doctors,  and 
Dr.  Ascherman  were  not  approved  receiving  insufficient  votes  to 
be  elected  to  the  courtesy  staff.  (8,  pp.  69-70) 

The  Santa  Barbara  case  ^  study  illustrates  that  the  simple  existence 
of  a  hearing  procedure  is  not  a  panacea.  The  question  of  standards 
to  be  utilized  and  by  whom  the  judgment  is  to  be  made  cannot  help 
but  play  an  important  role. 

There  is  a  substantial  agreement  on  the  facts  that  there  were  hear- 
ings available  in  the  Santa  Barbara  hospitals  although  there  was  some 
lack  of  clarity  on  their  characteristics,  with  the  details  not  always  kno-\\ai 
with  great  accuracy. 

The  following  exchange  is  with  the  chairman  of  the  medical  staff 
at  St.  Francis  Hospital  in  Santa  Barbara : 

Assemblyman  Marks:  Doctor,  I  wonder  if  you  could  tell  me 
whether  or  not  your  hospital  has  any  provisions  in  its  rules  and 
regulations  granting  a  physician  who  is  either  denied  admittance 
to  your  staff  or  was  turned  down  or  required  to  leave  the  staff, 
the  right  to  a  hearing  ? 

Dr.  Sherman:  Yes,  it  is  specifically  stated  in  the  bylaws. 

Assemblyman  Marks:  Is  it  a  public  hearing,  or  what  kind  of 
a  hearing  ? 

Dr.  Sherman:  The  only  thing  that  I  can  find  right  now  would 
apply  to  any  member  of  the  staff  whose  qualifications  make  him 
eligible  for  membership  in  any  special  division  of  the  hosptal  and 
who  is  refused  membership  in  this  division.  He  shall  have  the 
right  of  appeal,  first  to  the  executive  board  and  finally  to  the  board 
of  directors  whose  decision  shall  be  final. 

Assemblyman  Marks :  Suppose  a  doctor  is  on  the  staff  and 
then  action  is  taken  to  remove  him  from  the  staff?  What  right  to 
a  hearing  does  he  have  ? 

9  The  Santa  Barbara  case  (9,  35)  is  also  a  study  in  general  practitioner-specialist 
relations  within  the  context  of  hospital  planning  and  medical  economics.  The 
main  concern  of  the  committee  in  this  case  is  with  staffing  procedures  and  stand- 
ards. The  survey  questionnaire  did  contain  an  item  aimed  at  determining  dis- 
criminations against  the  physician  solely  on  the  basis  of  his  lack  of  board  certi- 
fication (Section  II,  questions  5-7).  The  response  indicated  that  almost  all 
hospitals  are  following  the  recommendation  of  the  medical  and  hospital  societies 
that  the  individual  be  judged  on  the  basis  of  indi\idual  competence  rather  than 
the  single  criteria  of  board  ceritfication.  Should  there  be  a  deviation  from  this 
policy,  it  would,  of  course,  be  a  test  of  the  ability  of  voluntary  standards  to 
function  as  effectively  as  governmental  rules  and  regulations. 

For  a  discussion  of  the  early  conflicts  in  England  in  the  19th  century  among 
general  practitioners,  specialists,  and  hospitals  see  "Hospitals  and  General  Prac- 
titioners," Chapter  7  in  Brian  Abel-Smith's,  The  Hospitals  1800-1948  (Cambridge, 
Mass.,  1964),  pp.  101-118.  Other  perspectives  applicable  to  the  GP-specialist  di- 
lemma  (18,  35,  42)   indicate  that  the  issues  involved  are  both  deep  and  enduring. 
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Dr.  Sherman:  The  reason  I  am  quoting  from  our  bylaws,  this 
specifically  has  to  do  with  written  censure.  I  would  presume  that 
the  same  thing  applies  to  removal  from  the  staff.  In  any  case  m 
which  a  speeialtv  division  contemplates  written  censure  of  the 
quality  of  an  individual's  work,  that  individual  shall  have  the 
opportunity  to  defend  his  record  at  a  meeting  of  the  division  be- 
fore the  written  censure  is  voted  upon. 

Assemblyman  Marks:  Do  you  feel  that  the  provisions  for  a 
hearing  are  sufficient,  or  would  you  be  in  favor  of  granting  addi- 
tional rights  to  members  of  your  staff  1 

Dr.  Sherman:  I  believe  that  in  several  places  m  our  bylaws 
provisions  are  made  for  appeal  from  various  decisions.  Specifically, 
the  one  that  I  read  stated  that  an  appeal  can  be  made  directly 
to  their  division,  to  the  executive  staff  or  to  the  administrator. 
(9,  p.  36-37) 

And  with  regard  to  appeals : 

Assemblyman  Thelin:  Mr.  Iverson,  in  the  discussion  we  have 
just  had  relative  to  what  you  might  call  procedural  due  process, 
in  hearings  that  are  called  for  in  the  hospital  bylaws,  it  has  been 
testified  that  this  procedure  is  fair.  The  doctor  who  faces  removal 
or  suspension  of  his  privileges  is  faced  by  his  accusers,  you  might 
say,  and  given  a  statement  as  to  what  is  alleged  to  be  wrong, 
and  I  suppose  if  he  is  removed  or  suspended,  told  why.  I  get  the 
impression  that  this  procedure  is  followed,  but  it  is  not  spelled 
out  in  any  bylaws  or  regulations  that  the  hospital  may  have.  Do 
you  know  if  that  is  so  or  not  ? 

Mr.  Iverson:  (Counsel  for  the  Santa  Barbara  County  Medical 
Society)  I  think  the  procedures  for  appeal  are  not  very  well 
spelled  out  in  the  existing  bylaws.  Maybe  this  is  an  area  where 

the ,     .     ,.      , 

Assemblyman  Thelin :  Well,  as  a  lawyer,  would  you  be  inclined 
to  believe  that  it  would  perhaps  be  advisable  to  be  a  little  more 
specific  in  spelling  out  a  kind  of  a  procedural  due  process  ? 

Mr.  Iverson:  Not  being  counsel  for  either  of  the  hospitals,  I 
don't  know,  but  I  think  probably  you  are  right.  I  think  it  might 
be  well  to  spell  them  out  more  carefully.  But  there  is  no  evidence 
that  that  has  been  a  problem  in  the  last  several  years  because 
there  have  been  no  appeals.  (9,  pp.  71-72) 

From  the  results  of  the  questionnaire  showing  that  only  a  small 
percentage  of  doctors  asked  for  hearings  after  being  refused  their 
requests,  the  following  attitude  would  appear  to  be  prevalent: 

Assemblyman  Marks:  Doctor,  I  believe  you  said  that  you  were 
denied  certain  privileges  at  Cottage  Hospital,  am  I  correct? 
Dr.  Ashton:  True. 

Assemblyman  Marks:  Now,  did  you  have  or  seek  a  hearing  on 
denial  of  these  privileges? 

Dr.   Ashton:   I  requested  these  privileges  every  year  for  lU 

vears. 

Assemblyman  Marks:  In  what  way  did  you  have  a  hearing/ 
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Dr.  Ashton:  Every  year  there  is  another  form  that  comes  out 
in  which  each  man  on  the  staff  has  to  again  request  his  staff 
privileges. 

Assemblyman  Marks:  But  what  I  mean  is,  did  you  ask  for  a 
hearing  ? 

Dr.  Ashton:  I  didn't  ask  for  any  hearing.  This  is  useless.  You 
don't  ask  the  poundmaster  to  let  the  dog  go  away.  It  was  imprac- 
tical to  do  such  a  thing.  You  make  out  your  form  and  ask  for  full 
surgical  privileges,  but  you  know  you  are  not  going  to  get  them, 
so  what  is  the  use  of  going  any  further  with  it?  (9,  p.  104) 

The  Legislaiive  Role 

The  issues  involved  in  fair  hospital  staffing  legislation  touch  not  only 
the  whole  subject  of  patient  care,  but  go  deeply  into  the  meaning  of 
professionalism  and  the  occupational  environment.  The  issue  is  not  the 
responsibility  of  government  to  contribute  to  the  best  patient  care  for 
Californians.  This  is  an  acknowledged  responsibility.  The  central  issue 
here  is  not  whether  there  should  be  fair  hospital  standards  and  pro- 
cedures. There  has  been  no  testimony  that  arbitrariness  should  be  the 
rule.  The  issue  is  rather  whether  or  not  fair  hospital  staffing  legisla- 
tion is  a  necessary  contribution  of  government  towards  ensuring  that 
the  massive  public  investment  in  hospitals  is  properly  utilized.  Since 
1947  over  $181,000,000  has  been  granted  by  the  federal  government 
and  the  State  of  California  to  aid  in  the  building  of  308  community 
health  facilities. 

The  principal  evidence  involved,  as  it  is  so  often  in  governmental- 
professional  relations,  is  the  adequacy  of  private  government  to  ac- 
complish voluntarily  what  legislation  can  do  both  universally  and 
immediately.  There  is  every  inclination  on  the  part  of  the  committee 
to  prefer  that  hospitals  meet  the  standards  of  fair  practices  without 
the  passage  of  legislation  involving  a  commitment  of  governmental 
resources  to  regulate  and  enforce  this  area  in  detail.  At  the  present 
time,  the  committee  survey  (see  pages  22-40)  indicates  that  there  is 
substantial  availability  of  a  hearing  procedure.  The  test,  however,  of 
voluntary  compliance  is  that  it  can  be  as  effective  in  both  width  and 
depth  as  is  governmental  action. 

The  Council  of  the  California  Medical  Association  in  August,  1964 
adopted  the  following  amendment  to  the  Guiding  Principles  for  Physi- 
cian-Hospital Relationships : 

Medical  staff  bylaws  should  provide  for  an  appeal  and  hearing 
when  such  is  requested  by  a  staff  member  or  applicant  who  con- 
siders that  his  appointment  was  terminated  or  denied,  his  privi- 
leges curtailed  or  advancement  denied,  without  sufficient  cause,  in 
an  arbitrary,  discriminatory,  capricious  or  unreasonable  manner. 

This  is  an  important  recognition  of  the  problem  of  medical  staffing 
and  can  serve  as  a  measurement  device  for  those  hospitals  which  at 
the  time  of  the  committee  survey  were  deficient  with  regard  to  offering 
hearings.  The  failure  to  have  a  hearing  procedure  is  thus  not  simply 
a  lack  of  possessing  adequate  procedures  but  also  of  not  being  in  con- 
formity with  the  rules  of  the  voluntary  governmental  organization. 
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suspended  (18  percent)  and  for  those  doctors  who  were  denied  addi- 
tional staff  privileges  (16  percent).  Hearings  were,  as  might  be  ex- 
pected, held  at  all  three  levels  of  the  hospital's  administrative  hierarchy 
for  the  more  serious  oifenses— when  appointments  were  not  renewed  or 
when  physicians  were  terminated  from  the  staff  (both  in  30  percent 
of  the  hospitals). 

Types  of  Hospitals 

Several  interesting  variations  appear  among  the  types  of  hospitals, 
with  respect  to  the  hearing  procedure.  First,  it  must  be  remarked  that 
in  the  following  tabulations,  the  hospitals  have  been  divided  into  seven 
categories : 

1.  District  hospital 

2.  Small  (under  50  beds)  nonprofit  hospital 

3.  Medium  (50-149  beds)  nonprofit  hospital 

4.  Large  (150  beds  and  over)   religious  group-run  nonprofit  hos- 
pital 

5.  Large  (150  beds  and  over)  other  nonprofit  hospital 

6.  Small  (under  50  beds)  proprietary  hospital 

7.  Medium  and  large  (50  beds  and  over)  proprietary  hospital 

The  other  large  nonprofit  hospitals  are  more  likely  than  any  other 
category  not  to  grant  a  hearing  for  two  types  of  physicians  with  griev- 
ances— those  who  were  denied  initial  admission  to  the  hospital  staff  and 
those  who  were  suspended  for  failure  to  complete  medical  records.  The 
religious  group  hospitals  were  more  likely  to  have  provisions  for  hear- 
ings at  only  the  medical  staff  committee  level  than  any  other  type 
of  hospital  in  four  of  the  six  cases  (for  doctors  whose  appointments 
were  not  renewed,  doctors  terminated  from  the  staff,  doctors  whose 
staff  privileges  had  been  reduced  and  doctors  who  were  denied  addi- 
tional privileges).  Medium-sized  nonprofit  hospitals  were  most  likely 
to  hold  hearings  at  all  three  in  hospitals— in  how  large  a  number  it  is 
impossible  to  determine  exactly — are  largely  informal.  The  term  con- 
ference might  better  describe  the  meetings  which  staff  committees 
have  with  individual  doctors  than  would  the  more  formalistic  term, 
hearing. 

In  Table  3,  the  characteristics  of  the  hearing  are  shown  for  each  of 
the  seven  types  of  hospitals.  It  is  important  to  note  one  factor  in 
the  construction  of  this  table :  The  base  (N)  on  which  each  percentage 
was  calculated  was  the  numher  of  hospitals  that  mentioned,  in  the 
previous  question,  that  they  granted  a  hearing  at  that  level. 

The  first  general  observation  to  be  made  is  that  in  almost  all  cases 
the  characteristics  which  the  largest  percentage  of  the  hospitals  claim 
to  have  are  the  following:  minutes  kept,  presentation  of  evidence  by 
the  defendant  and  opportunity  to  file  written  answer  to  charges.  In 
most  of  the  columns  of  the  table  (3)  these  three  characteristics  are 
bunched  within  10  percentage  points  of  each  other.  In  fourth  place, 
is  the  initial  characteristic  on  the  list — written  notice  of  charges.  The 
fifth  characteristic  mentioned,  though  by  a  considerably  smaller  per- 
centage of  the  hospitals  than  the  other  four  was,  the  cross  examination 
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Table  No.  3 
CHARACTERISTICS   OF    HEARINGS  t 


District 

Small 
nonprofit 

Medium 
nonprofit 

Large 
nonprofit 

M' 
(Per- 
cent) 

G* 
(Per- 
cent) 

J* 

(Per- 
cent) 

M* 
(Per- 
cent) 

G* 
(Per- 
cent) 

J* 
(Per- 
cent) 

M* 

(Per- 
cent) 

G* 
(Per- 
cent) 

J* 

(Per- 
cent) 

M* 
(Per- 
cent) 

G* 
(Per- 
cent) 

J* 
(Per- 
cent) 

23 
8 
8 
12 
4 

27 
27 
27 

44 
39 

48 
52 

44 
44 
56 
48 

50 
33 
25 
25 
33 
33 
42 
33 

29 
12 
12 
18 
24 
41 
41 
41 

36 
14 
29 
36 
43 
50 
50 
50 

20 
20 
20 
20 
40 
40 
50 
50 

44 
9 
9 

18 
3 
41 
41 
47 

35 
8 
19 
27 
8 
42 
46 
50 

27 
15 
19 
23 
8 
42 
38 
50 

58 
21 
25 
46 
21 
71 
75 
79 

50 
25 
25 
31 
25 
69 
62 
81 

50 

25 

Attorneys.---- 

33 

58 

33 

67 

67 

67 

(26) 

(23) 

(12) 

(17) 

(14) 

(10) 

(34) 

(26) 

(26) 

(24) 

(16) 

(12) 

Written  notice 

Hearing  officer 

Attorneys 

Cross-examination  _ . 

Transcript 

Minutes 

Defendant  evidence 
Written  answers 

Total  number.. 


Small 
proprietary 


M* 
(per- 
cent) 


(34) 


G* 

(per- 
cent) 


(25) 


J* 

(per- 
cent) 


(20) 


Medium-large 
proprietary 


M* 

(per- 
cent) 


(29) 


G* 
(per- 
cent) 


(21) 


J* 

(per- 
cent) 


(19) 


Large  nonprofit 
religious 


M* 
(per- 
cent) 


(32) 


G* 
(per- 
cent) 


(15) 


J* 

(per- 
cent) 


(18) 


M*  Medical  Staff. 
G*  Governing  board. 
J*    Joint  committee. 

of  witnesses.  The  other  three  procedures— referee  used,  parties  repre- 
sented by  attorneys,  and  transcript  made — were  rarely  cited  by  more 
than  one-fourth  of  the  hospitals. 

This  rank  order  of  characteristics  held  true  for  hospitals  at  all 
three  levels  of  hearings — medical  staff,  governing  board  and  joint  com- 
mittee. 

Among  the  types  of  hospitals,  there  are  four  patterns :  that  of  the 
district  hospitals,  that  of  the  nonprofit  hospitals  with  the  exception  of 
the  large  nonprofit  hospitals;  the  other  large  nonprofit  hospitals  and 
the  proprietaries.  Among  the  district  hospitals  few  of  the  26  which 
mention  holding  hearings  at  the  medical  staff  level  have  procedures. 
However,  at  the  governing  board  committee  level,  between  40  and  50 
percent  of  the  hospitals  mention  all  the  procedures  as  characteristic 
of  their  hearings.  This  is  quite  different  from  the  other  three  types 
of  hospitals,  which  have  nowhere  near  the  same  percentage  answering 
affirmatively  to  the  least  popular  three  characteristics.  Among  the  other 
large  nonprofit  hospitals,  there  is  considerably  greater  strength  for 
the  most  popular  three  characteristics,  however. 
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The  nonprofit  hospitals  comprising  the  second  group  (small,  medium 
and  religious  group  nonprofit  hospitals)  have  at  all  three  levels— med- 
ical staff  committee,  governing  board  and  joint  conference  committee— 
the  same  rank  order  of  characteristics  as  mentioned  previously.  There 
is  one  interesting  anomaly,  however.  The  religious  group  hospitals 
have  the  smaUest  percentage  of  any  hospital  category  giving  written 
notice  of  charges  at  hoth  the  medical  staff  and  the  governing  board 
levels.  Indeed,  in  the  formalization  of  procedure  as  represented  m 
this  tabulation,  these  hospitals  are  much  closer  to  the  smaller  non- 
profits rather  than  the  other  large  nonprofit  category. 

The  other  nonprofit  hospitals  have,  by  and  large,  the  highest  per- 
centage of  hospitals  for  each  one  of  the  five  leading  characteristics. 
Between  tAvo-thirds  and  three-fourths  of  these  hospitals  mention  the 
last  three  of  them— minutes  kept,  presentation  of  evidence  and  op- 
portunity to  file  answers  to  charges.  Slightly  more  than  50  percent  men- 
tion giving  written  notice  of  charges;  this,  interestingly  is  about  the 
same  as  in  the  proprietary  hospital  category.  Also,  it  might  be  pointed 
out  that  nearly  60  percent  of  the  hospitals  having  procedures  at  the 
joint  committee  level  allow  cross-examination  of  witnesses. 

The  proprietary  hospitals  stand  intermediate  between  the  other,  large 
nonprofit  hospitals  and  the  small,  medium  and  religious  group  non- 
profit hospitals.  There  is  somewhat  of  a  tendency  within  the  proprietary 
category  for  the  larger  hospitals  to  have  a  greater  percentage  men- 
tioning the  various  procedures.  However,  this  is  only  true  at  the  med- 
ical staff  and  the  joint  committee  level;  at  the  governing  board  commit- 
tee level,  the  percentages  are  almost  identical. 

II.  ACTIONS  1961-1963 

In  this  section,  an  examination  will  be  made  of  the  actions  taken 
by  hospitals  against  doctors,  whether  hearings  were  asked  for  or  re- 
ceived and  the  reasons  given  by  the  hospital  for  its  action.  Here,  as 
before,  there  are  considerable  differences,  not  only  in  the  severity  of 
the  sanctions  involved,  but  also  in  the  ways  in  which  hospitals  treat 
doctors  who,  for  example  are  applying  for  additional  privileges  or  are 
being  terminated  from  the  staff.  Thus,  the  types  of  action  will  be  kept 
separate.  First,  suspensions  for  failure  to  complete  medical  records  will 
be  discussed. 

(1)  Suspension 

Only  40  percent  of  the  hospitals  in  the  survey  mentioned  that  they 
had  suspended  a  doctor  in  the  past  three  years  for  failure  to  com- 
plete medical  records.  The  percentage  was  highest  in  the  large  non- 
profit hospitals  (other  than  those  controlled  by  religious  groups)  and 
in  the  medium  and  large  proprietary  hospitals.  Of  the  religious  non- 
profit hospitals,  slightly  less  than  40  percent  suspend  staff  members  for 
medical  records;  they  are  again  closer  to  the  medium  sized  nonprofit, 
and,  indeed  nearer  to  the  small  proprietary  hospitals  than  to  the  other 
large  nonprofit  institutions. 
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Table  No.  4 

SUSPENSION   FOR   FAILURE   TO  COMPLETE   MEDICAL   RECORDS 
BY   VARIOUS   TYPES   OF    HOSPITALS 
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Total 
(percent) 

District 
(percent) 

Small 
nonprofit 
(percent) 

Medium 
nonprofit 
(percent) 

Large 
nonprofit 
religious 
(percent) 

Large 
nonprofit 

other 
(percent) 

Small 
proprie- 
tary 
(percent) 

Medium- 
large 

proprie- 
tary 

(percent) 

Yes.. 

40 
52 

8 

27 
64 
9 

15 

85 

38 
51 
11 

39 

49 
12 

65 

28 
7 

27 
63 
10 

68 

No     

26 

No  answer 

6 

Total  number 

(227) 

(33) 

(20) 

(37) 

(33) 

(28) 

(41) 

(35) 

(2)  Original  Application 

The  next  type  of  action  concerns  original  applications  for  staff  mem- 
bership, and  whether  refusal  of  a  doctor's  application  led  to  a  hearing. 
Initially  it  must  be  remarked  that  there  were  two  slightly  different 
answers  coded  in  response  to  this  question.  Some  hospitals  responded 
with  the  number  of  applications  for  active  staff  membership,  while 
other,  usually  larger,  hospitals  reported  the  number  of  courtesy  staff 
applicants  for  active  staff  membership.  Though  the  latter  refers  to 
doctors  who  have  been  on  the  staff  for  a  year,  and  have  undergone 
an  informal  screening,  and  the  former  reply  concerns  new  applicants — 
and  thus  the  two  figures  have  somewhat  different  referents — it  was 
decided  to  tabulate  all  the  responses  rather  than  to  leave  a  substantial 
proportion  uncoded. 

Several  interesting  results  can  be  seen  from  this  tally  (Table  5).  Six 
percent  of  the  hospitals  in  the  survey  actually  gave  hearings  to  doctors 
whose  staff  membership  was  rejected.  Nearly  half  of  the  total  num- 
ber of  hospitals  reported  that  no  original  application  was  rejected, 
while  30  percent,  while  not  granting  hearings,  added  that  no  hearing 
had  been  requested. 

Table  No.  5 
DISPOSITION    OF   ORIGINAL   APPLICATIONS    FOR   STAFF   MEMBERSHIP 


Total 
(percent) 

District 
(percent) 

Small 
nonprofit 
(percent) 

Medium 
nonprofit 
(percent) 

Large 
nonprofit 
religious 
(percent) 

Large 
nonprofit 

other 
(percent) 

Small 
proprie- 
tary 
(percent) 

Medium- 
large 

proprie- 
tary 

(percent) 

49 

30 
6 
14 

91 

3 
0 
9 

80 

10 
5 
5 

38 

40 
11 
11 

18 

61 
6 
15 

28 

50 
8 
14 

61 

12 

2 

24 

40 

Hospital  did  not  grant 
hearings  (none  re- 

34 

All  hearings  granted  . . . 

11 
20 

Total  number 

(227) 

(33) 

(20) 

(37) 

(33) 

(28) 

(41) 

(35) 

Among  the  types  of  hospitals,  it  should  be  noted  that  the  large 
nonprofit  hospitals  had  far  less  than  50  percent  reporting  that  no  ap- 
plications were  rejected.  The  greatest  percentage  in  this  regard  was 
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among  the  district  hospitals  and  the  smaU  nonprofit  hospitals,  in  which 
91  and  80  percent,  respectively,  said  that  they  had  not  rejected  any 
applications  for  staff  membership  in  the  past  three  years. 

The  total  number  of  cases  involved  was  746.  Of  these  doctors  re- 
jected for  staff  membership,  only  23  (somewhat  over  3  percent  of  the 
total)  requested  hearings.  Twenty-eight  hearings  were  held— 23  that 
were  requested  and  5  that  were  not  requested  by  the  doctors  involved. 
The  three  reasons  most  commonly  given  by  hospitals  for  rejecting  ap- 
plicants for  staff  membership  were  (1)  professional  competence,  (2) 
that  the  doctor  was  out  of  the  area  which  the  hospital  served,  and,  (3) 
that  the  credentials  presented  by  the  physician  could  not  be  verified. 
Three  hospitals  rejected  a  total  of  seven  doctors  for  participation  m 
group  medical  practice.  Ten  hospitals  which  advance  courtesy  staff 
members  to  active  status  mentioned  that  they  rejected  applicants  be- 
cause of  interpersonal  reasons— the  doctor  could  not  get  along  with 
other  doctors  or  hospital  personnel. 

Table  No.  6 
HEARINGS    FOR   ORIGINAL   APPLICANTS-TYPES   OF    HOSPITALS 


Total 

District 

Small 
nonprofit 

Medium 
nonprofit 

Large 
nonprofit 
religious 

Large 

nonprofit 

other 

Small 
proprie- 
tary 

Medium- 
large 
proprie- 
tary 

Number  of  cases 

Number  asked  for  hear- 

746 
23 

3 

28 
82 

2 

0 

0 
0 
1 

10 
1 
10 

1 

3 

114 
10 

9 

10 
19 

430 

4 

1 

4 

22 

73 

2 

3 
2 
16 

17 

0 

0 
1 
6 

100 
6 

Peroent  asked  for  hear- 

6 

10 
16 

Received  hearings 

Number  of  hospitals  ___ 

(3)  Additional  Staff  Privihges 

Turning  to  requests  for  additional  staff  privileges,  it  may  be  noted 
that  while  60  percent  of  the  hospitals  in  the  state  said  that  they  had 
rejected  no  such  applications,  the  percentage  varied  widely  among  the 
types  of  hospitals.  While  80  percent  of  the  district  and  small  nonprofit 
hospitals  did  not  reject  applications,  this  was  only  true  for  40  to  45 
percent  of  the  large  nonprofit  hospitals.  Another  interesting  fact  shown 

Table  No.  7 
REQUESTS   FOR  ADDITIONAL    PRIVILEGES-TYPES   OF   HOSPITALS 


Total 
(percent) 

District 
(percent) 

Small 
nonprofit 
(percent) 

Medium 
nonprofit 
(percent) 

Large 
nonprofit 
religious 
(percent) 

Large 
nonprofit 

other 
(percent) 

Small 
proprie- 
tary 
(percent) 

Medium- 
large 

proprie- 
tary 

(percent) 

61 

15 
12 
13 

79 

6 
3 
12 

80 

5 
10 
5 

68 

11 
10 
11 

45 

39 
6 
9 

39 

25 
25 
11 

68 

0 
8 
24 

49 

Hospitals  not  granting 
hearings    (none    re- 

17 
22 
11 

All  hearings  granted  -.. 
No  answer.-- -- 

Total  number 

(227) 

(33) 

(20) 

(37) 

(33) 

(28) 

(41) 

(35) 
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in  Table  7  is  that  one-fourth  of  the  other  nonprofit  hospitals  granted 
hearings  for  staff  members  seeking  additional  privileges ;  this  was  dou- 
ble the  average  for  all  hospitals,  and,  surprisingly,  more  than  four 
times  the  proportion  of  religious  group-run  hospitals. 

The  total  number  of  cases  involved  was  154.  Of  these  27  percent 
asked  for  and  received  a  hearing.  In  the  nonprofit  hospitals  run  by- 
religious  groups,  the  smallest  proportion  (16  percent)  of  doctors 
asked  for  a  hearing.  By  far  the  largest  proportion  asking  for  hearings 
were  in  the  proprietary  hospitals.  It  is  true  that  these  hospitals  had 
far  fewer  cases  of  physicians  being  rejected  for  additional  privileges. 
However,  of  the  physicians  who  were  rejected,  100  and  56  percent 
respectively  in  the  small-  and  medium-sized  proprietary  hospitals  asked 
for  and  received  a  hearing.  The  only  reason  given  (by  more  than  a 
few  hospitals)  for  the  rejection  of  doctor's  applications  for  additional 
privileges  was  that  of  professional  competence. 

Table  No.  8 
HEARINGS   FOR   ADDITIONAL   PRIVILEGES-TYPES   OF   HOSPITALS 


Total 

District 

Small 
nonprofit 

Medium 
nonprofit 

Large 
nonprofit 
religious 

Large 

nonprofit 

other 

Small 
proprie- 
tary 

Medium- 
large 

proprie- 
tary 

Number  of  cases 

Number  asked  for  hear- 
ings     

154 

42 

27 
44 
58 

3 

0 

0 
1 
3 

4 

1 

25 
2 
3 

20 

6 

30 
6 

8 

61 

10 

16 
8 
15 

43 

10 

24 
10 
14 

4 

4 

100 
4 
3 

20 

10 

50 
12 
12 

Percent  asked  for  hear- 

Received  hearings 

Number  of  hospitals  .. - 

(4)  Reduction  of  Privileges 

Nearly  60  percent  of  the  hospitals  answered  that  they  had  reduced 
no  physician's  staff  privileges  in  the  past  three  years.  Again,  there 
was  a  wide  variation  among  the  types  of  hospitals.  Large  nonprofit 
hospitals  not  under  religious  group  auspices  were  far  more  likely  to 
have  reduced  doctors'  privileges  than  any  other  type  of  hospital.  Also, 
among  this  group  of  hospitals  was  the  greatest  percentage  granting 


Table  No.  9 
PRIVILEGES   REDUCED-TYPES   OF   HOSPITALS 


Total 
(percent) 

District 
(percent) 

Small 
nonprofit 
(percent) 

Medium 
nonprofit 
(percent) 

Large 
nonprofit 
religious 
(percent) 

Large 
nonprofit 

other 
(percent) 

Small 
proprie- 
tary 
(percent) 

Medium- 
large 

proprie- 
tary 

(percent) 

None  reduced  .  

59 

14 

22 
5 

73 

12 

9 
6 

15 

5 

20 
0 

59 

14 

22 
5 

49 

18 

30 
3 

25 

18 

46 
11 

82 

8 

8 
2 

46 

Hospitals  not  granting 
hearings    (none    re- 
quested)..   -- 

23 

Hospitals  granting  hear- 
ings to  all           . 

26 

6 

Total  number 

(227) 

(33) 

(20) 

(37) 

(33) 

(28) 

(41) 

(35) 

3— L-3328 
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hearings  to  all  physicians  who  requested  them.  Small  hospitals,  both 
nonprofit  and  proprietary  were  more  likely  than  the  other  types  not 
to  have  reduced  privileges  of  doctors  on  their  staffs. 

Of  the  334  doctors  whose  privileges  were  reduced,  22  percent  asked 
for  and  received  hearings.  In  addition  to  these  73  doctors,  15  others 
received  hearings,  making  a  total  percentage  of  26  which  had  hearings. 
The  other  nonprofit  (large)  and  medium  nonprofit  hospitals  granted 
hearings  to  a  larger  proportion  of  doctors  than  did  any  of  the  other 
types  of  hospitals  which  had  over  10  doctors  reduced  (religious  group, 
small  and  medium  proprietary).  Again  heading  the  list  of  reasons  for 
reduction  of  privileges  was  professional  competence.  The  other  rea- 
sons, which  almost  exhausted  the  total  number  given,  had  to  do 
with  noncompliance  with  hospital  policies,  specifically  with  failure 
to  attend  staff  meetings,  lack  of  use  of  the  hospital's  facilities  and 
nonpayment  of  dues. 

Table  No.  10 
HEARINGS   FOR   PRIVILEGES   REDUCED-TYPES   OF    HOSPITALS 


Total 

District 

Small 
nonprofit 

Medium 
nonprofit 

Large 
nonprofit 
religious 

Large 

nonprofit 

other 

SmaU 
proprie- 
tary 

Medium- 
large 

proprie- 
tary 

Number  of  cases 

Number  asked  for  hear- 

334 

73 

22 
88 

12 

4 

33 
5 

8 

5 

62 
6 

51 

23 

45 
25 

100 

13 

13 
13 

74 

17 

44 
26 

19 
2 

10 
3 

70 
9 

Percent  asked  for  hear- 

13 

Recei ved  hearings 

Total  hospitals 

82 

7 

5 

13 

16 

18 

6 

17 

(5)  Appointmenis  Not  Renewed 

Of  the  hospitals  in  California,  slightly  over  60  percent  reported 
that  they  had  not  dropped  any  staff  member  at  year's  end  (other  than 
for  reasons  such  as  moving  away,  death  or  retirement).  The  large  non- 
profit category,  both  those  under  religious  auspices  and  the  others,  had 
a  far  greater  percentage  of  hospitals  in  which  doctors  had  not  been 
renewed   (only  about  40  percent  in  each  of  these  categories  as  well 

Table  No.  1 1 
APPOINTMENTS   NOT   RENEWED-TYPES   OF   HOSPITALS 


Total 
(percent) 

District 
(percent) 

Small 
nonprofit 
(percent) 

Medium 
nonprofit 
percent) 

Large 
nonprofit 
religious 
(percent) 

Large 
nonprofit 

other 
(percent) 

Small 
proprie- 
tary 
(percent) 

Medium- 
large 

proprie- 
tary 

(percent) 

None  not  renewed 

Hospitals  not  granting 
hearings    (none    re- 

63 

24 

8 
4 

85 

9 
0 
6 

85 

5 
5 
5 

65 

24 

8 
3 

36 

42 
15 
6 

43 

39 
18 
0 

93 

5 
0 

2 

43 

40 
9 

8 

All  hearings  granted 

No  answer 

Total  number 

(227) 

(33) 

(20) 

(37) 

(33) 

(28) 

(41) 

(35) 
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as  only  40  percent  in  the  medium-sized  proprietary  hospitals,  said 
that  they  reappointed  all  physicians  seeking  reappointment  to  their 
staffs).  In  addition,  hearings  were  granted  to  all  requesting  them  in 
both  types  of  large  nonprofit  hospitals  in  a  greater  proportion  of  the 
cases  than  was  true  in  the  other  types  of  hospitals. 

Of  the  1,422  doctors  who  did  not  have  their  appointments  renewed, 
about  3  percent  asked  for  hearings.  The  main  reasons  given  for  non- 
reappointment  were  failure  to  attend  staff  meetings,  lack  of  use  of 
hospital  facilities  and  nonpayment  of  dues,  medical  records  and  pro- 
fessional competence.  The  lack  of  use  of  hospital  facilities  was,  by  far 
the  reason  for  the  largest  number  of  appointments  not  renewed. 

Table  No.  12 
HEARINGS   FOR   APPOINTMENTS   NOT   RENEWED-TYPES   OF    HOSPITALS 


Total 

District 

Small 
nonprofit 

Medium 
nonprofit 

Large 
nonprofit 
religious 

Large 

nonprofit 

other 

Small 
proprie- 
tary 

Medium- 
large 

proprie- 
tary 

Number  of  cases 

Number  asked  for  hear- 

1,422 

42 

3 
50 

7 

0 

0 
0 

22 
0 

0 

2 

267 
19 

19 

401 

11 

3 
13 

420 
6 

1 

9 

89 

0 

0 
0 

216 

6 

3 
6 

Percent  asked  for  hear- 

Received  hearings 

Total  hospitals 

72 

3 

2 

12 

19 

16 

2 

18 

(6)  Terminated  From  Staff 

A  larger  proportion  of  the  hospitals  did  not  terminate  any  physi- 
cians '  appointment  than  was  true  of  any  other  type  of  action.  Whereas 
68  percent  of  the  hospitals  did  not  dismiss  any  doctor  from  the  staff 
in  the  past  three  years,  63  percent  had  not  dropped  anyone  from  the 
staff  at  year's  end,  59  percent  had  reduced  no  doctor's  privileges,  61 
percent  had  rejected  no  applications  for  additional  privileges,  49  per- 
cent had  rejected  no  original  applications  for  staff  membership  and 
52  percent  had  not  suspended  any  physicians  for  failure  to  complete 
medical  records.  The  other  nonprofit  category  had  the  greatest  propor- 
tion of  hospitals  which  did  terminate  a  doctor  or  doctors  in  the  period 


Table  No.  13 
TERMINATED   FROM   STAFF-TYPES   OF   HOSPITALS 


Medium- 

Large 

Large 

Small 

large 

Small 

Medium 

nonprofit 

nonprofit 

proprie- 

propne- 

Total 

District 

nonprofit 

nonprofit 

religious 

other 

tary 

tary 

(percent) 

(percent) 

(percent) 

(percent) 

(percent) 

(percent) 

(percent) 

(percent) 

None  terminated 

68 

82 

80 

68 

73 

43 

78 

51 

Hospital  does  not  grant 

hearing     (none     re- 

quested)  

15 

9 

5 

16 

15 

21 

8 

28 

All  hearings  granted. -. 

13 

6 

10 

11 

9 

32 

13 

11 

No  answer 

4 

3 

5 

5 

3 

4 

2 

8 

Total  number 

(227) 

(33) 

(20) 

(37) 

(33) 

(28) 

(41) 

(35) 
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under  consideration.  Fifty-three  percent  of  the  hospitals  included  m 
this  category  mentioned  that  they  had  dropped  at  least  one  physician 
from  the  staff.  Again,  there  is  a  marked  difference  between  the  large 
nonprofit  hospitals  under  religious  auspices  and  the  other  nonprofit  hos- 
pitals. The  proportion  in  the  latter  category  of  hospitals  which  had 
terminated  a  staff  member  was  only  24.  This  was  comparable  to  the 
proportion  in  the  small,  medium  nonprofit  hospitals  and  also  that  m  the 
small  proprietary  hospitals.  It  must  be  noted,  also  from  Table  13,  that 
the  other  large  nonprofit  hospitals  had  a  much  higher  percentage  of 
hearings  granted  to  all  staff  members  requesting  them  than  did  any 
other  medium  or  large  hospital. 

Of  the  204  doctors  terminated  from  hospital  staffs,  12  percent  asked 
for  hearings;  in  addition,  another  12  doctors  were  reported  by  the 
hospitals  to  have  been  given  hearings  though  they  did  not  request  them. 
This  raised  the  percent  of  doctors  given  hearings  to  18.  There  was  a 
considerable  discrepancy  among  the  types  of  hospitals  with  respect  to 
doctors'  asking  for  hearings.  In  the  other  large  nonprofit  category, 
37  percent  of  the  doctors  who  had  been  dropped  from  the  staff  asked 
for  and  received  hearings.  In  the  small  nonprofit  hospitals,  the  religious 
group  nonprofit  hospitals  and  the  small  proprietaries  20  to  29  per- 
cent asked  for  hearings.  The  other  types  of  hospitals  were  under  10 
percent.  Reasons  given  for  termination  varied.  Professional  compe- 
tence, lack  of  use  of  hospital  facilities  and  nonpayment  of  dues  were 
the  main  ones  given.  Failure  to  complete  medical  records  was  given 
by  slightly  less  than  half  as  many  hospitals  as  the  above  reasons  for 
terminating  a  physician.  Alcoholism,  failure  to  attend  staff  meetings 
and  interpersonal  relations  were  given  in  the  cases  of  from  5  to  10 
physicians  as  the  motivation  behind  the  hospitals  dropping  from  the 
staff. 


Table  No.  14 
HEARINGS-TERAAINATED   FROM   STAFF- 

TYPES   OF   HOSPJTALS 

Total 

District 

Small 
nonprofit 

Medium 
nonprofit 

Large 
nonprofit 
religious 

Large 

nonprofit 

other 

Small 
proprie- 
tary 

Medium- 
large 

proprie- 
tary 

N  umber  of  cases 

Number  asked  for  hear- 

204 

25 

12 
37 

14 

1 

7 
3 

7 

2 

29 
4 

81 
4 

5 

5 

14 

4 

29 

4 

27 

10 

37 
12 

26 

2 

8 
5 

45 
3 

Percent  asked  for  hear- 

7 
5 

Received  hearing 

Total  hospitals 

63 

5 

3 

10 

8 

15 

8 

14 
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SURVEY  QUESTIONNAIRE 


HOSPITAL  CHARACTERISTICS: 

1.  Type  of  hospital: 

Governmental — nonfederal 

State 

Co  unty 

City 

City-county 

-Hospital  district 


Voluntary  nonprofit 

Cliurch  related  or  operated 

Other  nonprofit 

Proprietary 

Individual 

-Partnership 


-Corporation  for  profit 


Governmental-federal 
Other,  please  specify. 


2.  Year  in  which  the  hospital  opened: 
Before  1910 

1910-1919 

1920-1929 

1930-1939 

1940-1945 

1946-1950 

1951-1955 

1956-1960 

_1961  and  later 

3.  Number  of  beds  reported  (to  Bureau  of  Hospitals)  in  the  following  years: 
1946 

1956 

1964 

4.  Number  of  the  following  types  of  beds,  1964 
Medical-surgical  beds 

Obstetrical  beds  • 

Psychiatric  beds 

Long  term  care  beds  (30  days  or  longer) 

5.  Percentage  occupancy  for  the  years  1962  and  1963: 

(total  beds) 

Percentage  occupancy  1962 

Percentage  occupancy  1963 

6.  At  the  last  hospital  inspection  of  the  Bureau  of  Hospitals  of  the  State  Department  of  Public 

Health,  how  many  full-time  employees  did  tliis  hospital  report: — . 

At  the  last  hospital  inspection,  how  many  part-lime  paid  employees  did  this  hospital  report: 

7.  Is  this  hospital  approved  by  the  American  Medical  Association  for  the  training  of  interns? 

Yes No 

If  the  answer  is  Yes,  how  many  interns  did  the  hospital  have  in  1963? ■ 


8.  Is  this  hospital  approved  by  the  American  Medical  Association  for  the  training  of  any  residents? 

Yes No 

If  the  answer  is  Yes,  how  many  residents  did  the  hospital  have  in  1963? 


MEDICAL  STAFF  CHARACTERISTICS: 

1.  Number  of  physicians  on  the  1963  attending  staff: 

Active 

Associate 

, Courtesy 

Honorary 

Consulting 

Other 


2.  Do  each  of  the  following  types  of  staff  members  have  voting  rights? :  Yes  No 

Active  

Associate  

Courtesy  

Honorary  — ■ — 

Consulting  

Other  
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SURVEY  QUESTIONNAIRE— Continued 

3.  Is  the  medical  staff  organized  along  departmental  Unes?  Yes No 

If  Yes,  please  indicate  the  number  of  physicians  with  active  status  holding  privileges  in  each 
of  the  following  departments: 

General  Practice 

Medicine 

Surgery 


-Obstetrics  and  Gynecology 

-Pediatrics 

-Psychiatry 

-Radiology 

-Pathology 


4.  Has  any  doctor  been  denied  staff  membership  since  1962  because  of  absence  of  membership  in 

the  county  medical  society? 

Yes No Number  denied 

5.  In  your  hospital,  does  a  physician  have  to  be  board-certified  to  have  privileges  to  do  the  following 

procedures  or  treatment? 

les  No 

Simple  medical  treatment  (such  as  uncomplicated  pneumonia)                       

Complex  medical  treatment  (such  as  diabetic  coma  or  myocardial  in- 
farction)                                                                                                                        

Normal  obstetrics  (such  as  uncomplicated  dehvery)                                           

Comphcated  obstetrics  (such  as  Caesarean  section)                                            

Minor  surgery  (such  as  tonsillectomy)                                                                    

Major  surgery  (such  as  gastric  resection)                                                               

6.  Does  this  hospital  divide  staff  privileges  into  major,  minor  and/or  inter- 

mediate:                                                                                                        Yes No 


7.  Minor  surgical  privileges  (as  defined  by  the  hospital) .  ,    ,  , .  .  .     , 

a.  Number  of  physicians  as  of  December  31,  1963  (or  most  recent  date)  holdmg  mmor  surgical 

privileges: 

General  practitioner ^• 

Surgeon:  Board-certified 

Surgeon:  Not  board-certified ^• 

b.  1961-63  appHcations  for  minor  surgical  pri^oleges  and  actions  taken: 

New          Number  Number 

appUcations    granted  denied 

General  practitioner  

Surgeon:  Board-certified  

Surgeon:  Not  board-certified  • 
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SURVEY  QUESTIONNAIRE— Continued 

MEDICAL  STAFFING:  ADMINISTRATIVE  PROCEDURES 

1.  Is  this  hospital  accredited  by  the  Joint  Commission  on  Accreditation  of 

Hospitak?  Yes_ 


No. 


2.  Does  the  hospital 
grant  a  hearing  or 

Hearing  or  conference  granted  by  (if  requested) 

conference  for: 

Medical 

staff 

committee 

Governing 

board 
committee 

Joint  committee 

of  medical  staff 

and  governing 

hoard 

No  hearing 

or 
conference 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

a.  Applicant    for 
membership  in 
hospital  staff 

b.  Appointment 
not  renewed  at 
end  of  year  (ex- 
clude failure  to 
complete  medi- 
cal record) 

c.  Suspension  for 
failure  to  com- 
plete medical 

d.  Staff   member- 
ship terminated 

e.  Staff  privileges 

• 

f.   Requests  for  ad- 
ditional staff 
privileges 
denied 

3.  Are  the  above  hearing  or  conference  procedures  set  forth  in  the  regulations  or  bylaws  of  your: 

a.  Governing  board  Yes .  No 

b.  Medical  staff  Yes — _  No 

c.  In  what  year  were  the  hearing  or  conference  provisions  adopted  in  the  bylaws  or  regula- 

tions?  — — — — • 
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Number  of  cases  in 
which  trustees 

overruled 
medical  staff 

1 

Number  hearings 

or  conferences 

joint  committee  of 

medical  staff  and 

governing  board 

Number  hearings 

or  conferences 

governing  board 

committee 

Number  hearings 

or  conferences 

medical  staff 

committee 

Number  hearings 

or  conferences 

requested 

|1 
If 

00 

CD 
05 

IN 
CO 

to 

03 

Number  of  cases  in 
which  trustees 

overruled 
medical  staff 

Number  hearings 

or  conferences 

joint  committee  of 

medical  staff  and 

governing  board 

1 

Number  hearings 

or  conferences 

governing  board 

committee 

Number  hearings 

or  conferences 

medical  staff 

committee 

Number  hearings 

or  conferences 

requested 

1   S 

53 

CO 

en 

IN 

CO 
05 

CD 
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AB   2130:   Epilepsy  Program 

Recommendation 

The  committee  supports  legislation  and  an  appropriation  to  provide 
for  a  program  of  services  for  children  with  epilepsy. 
Findings 

1.  The  pilot  programs  for  epilepsy  conducted  under  Chapter  2033, 
Statutes  of  1959,  have  been  successful. 

2.  The  early  diagnosis  and  treatment  of  this  condition  can  prevent 
the  loss  of  ability  to  work  and  can  contribute  to  the  individual 
leading  a  normal  life. 

Analysis 

The  Subcommittee  on  Institutions  and  Public  Health  Services  recom- 
mended to  the  1964  session  of  the  Legislature  that  epilepsy  be  in- 
cluded in  the  Crippled  Children  Services  program.  An  item  was  in- 
cluded in  the  budget  but  was  deleted  during  final  legislative  considera- 
tion of  the  budget. 

Epilepsy  is  another  of  the  negative  conditions  of  human  beings  in 
which  rapid  strides  have  been  made  in  treatment  (27,  29).  The  issue 
before  the  committee  is  an  evaluation  of  the  pilot  program  done  at  the 
Legislature's  request  (12).  An  evaluation  of  the  policy  of  state  govern- 
ment towards  this  condition  is  also  involved. 

The  Legislature  authorized  a  study  of  children  with  epilepsy  in  Cali- 
fornia by  the  passage  of  SB  739  during  the  1959  session.  The  legisla- 
tion directed  the  study  to  cover : 

.  .  .  the  asssembling  of  information  relating  to  the  number  of 
epileptic  children  in  California  not  receiving  adequate  treatment, 
the  cost  of  diagnosing  the  disease  and  providing  initial  treatment 
to  establish  control  of  it,  and  the  problem  of  educating  children 
with  controlled  and  uncontrolled  epileptic  seizures.  The  study  may 
also  cover  problems  associated  with  the  education  of  parents  of 
epileptic  children,  methods  of  bringing  services  to  such  children 
in  rural  areas,  and  the  need  for  assistance  to  teachers  in  handling 
classes  that  include  children  with  epilepsy.  (12,  p.  6) 
From  the  results  of  the  study,  the  Department  of  Public  Health 
recommended  : 

1.  That  epilepsy  be  included  in  the  Crippled  Children  Services 
program  as  an  eligible  handicapping  condition. 

It  is  estimated  that  the  costs  of  providing  the  same  services 
statewide  as  provided  in  the  project  counties  during  the  first  year 
of  a  state  program  will  be  $418,400.  (This  is  based  upon  an  esti- 
mated $350,000  for  2,800  diagnostic  examinations  at  an  average 
cost  of  $125  per  child,  and  $102,600  for  the  treatment  of  1,900 
children  (average  cost  $56  per  child  per  year).  Of  the  treatment 
costs  $68,400  will  be  state  funds  and  $34,200  county  funds.) 

2.  That  CCS  programs  include  social  work  staff,  to  provide  social 
diagnostic  services  to  children  with  suspected  or  known  epilepsy. 
A  priority  should  be  placed  on  family  centered  social  assessment 
in  the  diagnostic  procedures,  collaboration  in  the  development  of 
treatment  recommendations,  interpretations  of  findings,  and  coor- 
dination of  planning. 

3.  That  social  casework  and  psychiatric  services  be  available  to 
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children  with  epilepsy  and  their  families.  The  Child  Welfare  Serv- 
ices of  the  welfare  departments  and  the  Short-Doyle  Community 
Health  Services  programs  seem  to  be  the  available  and  appropri- 
ate community  resources  to  support  this  recommendation. 
4.  That  vocational  planning,  counseling  and  training  services  be 
made  available  to  the  child  with  epilepsy  at  the  earliest  possible 
age  while  he  is  still  attending  school. 
The  pilot  program  has  met  the  requirements  which  were  set  in  the 
authorizing  legislation,  and  its  recommendations  are,  in  effect,  to  bring 
California  within  the  large  number  of  states  which  now  accept  chil- 
dren with  epilepsy  for  service.  At  the  present  time  33  states  include 
epilepsy  in  their  children  services  program  (27,  p.  7).  In  evaluating  the 
operation  of  the  Maryland  epilepsy  program,  a  recent  article  concluded 

that  :  P        J'    1 

It  has  been  responsible  not  only  for  improvement  of  medical 
care  for  all  epileptic  children  in  the  state,  but  also  for  a  better 
understanding  of  epilepsy  by  the  public,  thereby  helping  to  elimi- 
nate some  of  the  many  unwarranted  stigmas  associated  with  epi- 
lepsy (27,  p.  11). 
No  witnesses  appeared  against  this  legislation  at  the  hearing  of  the 
Subcommittee  on  Institutions  and  Public  Health  Services  in  Los  An- 
geles (7).  A  large  number  of  dedicated  and  informed  witnesses  stressed 
the  value  of  the  passage  of  legislation  such  as  AB  2130.  The  committee 
has  encountered  no  arguments  against  the  inclusion  of  epilepsy  withm 
the  state's  Crippled  Children  Services  program. 

In  connection  with  the  cost/benefit  factor  necessarily  involved  in  any 
decision  to  spend  state  funds  on  a  new  service,  there  are  significant 
returns  in  terms  of  individuals  improved  and  potential  contribution 
to  society.  The  report  on  the  findings  of  the  project  in  the  official 
journal  of  the  California  Medical  Association,  noted  that : 

Most  of  the  children  with  epilepsy  were  having  uncontrolled 
seizures  at  the  time  of  referral,  one  in  five  having  one  or  more 
seizures  daily.  Three  out  of  five  children  became  free  of  seizures 
within  the  limited  observation  periods.  Another  one-fifth  has  a 
reduction  of  50  percent  or  more  in  the  number  of  their  seizures, 
while  the  remainder  either  could  not  be  improved  or  required  fur- 
ther study  and  treatment  to  improve  their  status. 

Two-thirds  of  the  families  had  moderate  or  severe  problems  of 
family  functioning.  One  in  five  of  the  families  studies  were  in 
need  of  casework  or  psychiatric  services  to  assist  them  to  cope 
with  problems  which  disturbed  their  social  functioning.  Unless 
these  families  receive  such  services,  these  children  will  very  likely 
not  be  able  to  benefit  from  medical  treatment  provided. 

The  major  service  provided  by  the  project  was  to  organize  a 
multidiscipline  team  which  could  complete  an  evaluation  of  the 
child  and  his  family,  and  bring  together  those  persons  interested 
in  the  child  to  plan  and  coordinate  his  care.  In  so  doing  the  proj- 
ect was  able  to  determine  gaps  in  community  services  as  well  as 
point  out  those  services  needed  for  the  successful  treatment  of  the 
children. 
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The  project  was  able  to  facilitate  the  care  of  the  child  because 
it  had  the  funds  necessary  to  pay  for  the  complete  evaluation  of 
the  child  and  his  family,  and  to  pay  for  the  attendance  and  par- 
ticipation of  the  child's  physician  at  the  case  conference.  The  case 
conference  was  one  of  the  most  important  and  essential  features 
of  the  diagnostic  services,  and  the  interpretative  conference  with 
the  parents  and  the  child  was  equally  valuable.  (23) 

As  to  the  particular  administrative  provisions  of  AB  2130  it  should 
be  noted  that  previously  children  suffering  from  phenylketonuria  and 
cystic  fibrosis  have  been  added  to  the  program  simply  by  the  addition 
of  those  terms  to  Section  250  of  the  Health  and  Safety  Code.  As 
worded,  AB  2130  states  that : 

Sec.  2.     Section  252.6  is  added  to  said  code,  to  read : 

252.6.  The  Depaj-tment  of  Public  Health  shall  establish  through- 
out the  state  a  program  of  services  of  children  suffering  from 
epilepsy,  which  program  shall  have  the  following  essential  fea- 
tures : 

(a)  Social  staff  work  involving  diagnostic  examinations  for  chil- 
dren with  suspected  or  known  epilepsy,  with  emphasis  and  priority 
placed  upon  family  centered  social  assessment  in  the  diagnostic 
procedures. 

(b)  Collaboration  and  cooperation  with  public  and  private  per- 
sons and  agencies  in  the  treatment  of  children,  the  development 
of  treatment  recommendations,  the  interpretation  and  coordina- 
tion of  accumulated  data  and  information  which  will  serve  to  aid 
the  children  and  their  families  in  overcoming  the  burdens  arising 
from  the  disease,  and  the  development  of  coordinated  plans. 

(c)  Providing  vocational  planning,  counseling  and  training 
services  to  the  child  at  the  earliest  possible  age  and  while  the  child 
is  still  attending  school. 

(d)  Social  casework  and  psychiatric  services  to  be  made  avail- 
able to  children  and  their  families. 

Sec.  3.     Section  252.7  is  added  to  said  code,  to  read : 

252.7.  In  conducting  the  program  of  services  for  children  suf- 
fering from  epilepsy,  the  State  Department  of  Public  Health  shall 
utilize  to  the  extent  possible  the  services  of  county  agencies  pro- 
viding child  welfare  services,  and  it  shall  be  the  duty  of  such 
agencies  to  cooperate  with  the  department  in  the  administration 
of  the  program.  Social  casework  and  psj^chiatric  services  for  chil- 
dren and  their  families  shall  be  provided  under  direction  of  the 
department  through  the  community  mental  health  services  estab- 
lished pursuant  to  Chapter  1  (commencing  with  Section  9000)  of 
Division  8  of  the  Welfare  and  Institutions  Code. 

The  Department  of  Public  Health  has  informed  the  committee  that 
it  suggests  that  these  additional  provisions  of  AB  2130  are  ''cumber- 
some and  would  be  difficult  to  administer."^ 

If  the  other  conditions  which  are  included  in  the  Crippled  Children 
Services  program  are  being  effectively  conducted  there  would  seem  to 

1  Letter  to  committee  dated  January  7,  1965. 
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be  little  need  for  the  particular  language  in  AB  2130  which  would  in 
effect  give  a  somewhat  different  status  to  epilepsy  than  to  the  otlier 
conditions.  The  necessity  of  the  additional  language  should  be  exam- 
ined by  the  Legislature  in  the  1965  session.  ,.     -rx     1.1-     .  1 

In  conclusion,  the  Assembly  Committee  on  Public  Health  strongly 
supports  legislation  and  an  appropriation  to  provide  for  a  program 
of  services  for  children  with  epilepsy. 

HR   173:  Barriers  to  Tuberculosis  Care 

Recommendation 

For  the  general  good  as  well  as  the  good  of  the  patient,  the  com- 
mittee supports  the  goal  of  eradicating  tuberculosis  m  Calitor- 
nia,  and  the  elimination  of  any  practices  at  the  state  or  county 
level  which  hamper  the  treatment  of  tuberculosis  patients  by  con- 
tributing to  the  interruption  of  their  care.* 

Findings 

1    The  State  of  California  contributes  assistance  for  counties  for 

inpatient  tuberculosis  care  but  not  for  outpatient  care.  The  state 

forbids  liens  on  homes  for  inpatient  care  but  not  for  outpatient 

care. 

2.  The  location  of  treatment  of  tuberculosis  has  shifted  markedly 

from  hospital  inpatient  care  to  outpatient  care. 

3  The  new  tuberculosis  case  rate  in  California,  for  the  first  time 
in  over  a  decade,  has  failed  to  be  reduced  during  the  past  three 
years. 

4  While  there  are  many  indications  that  the  past  few  years  have 
seen  a  removing  of  barriers  to  TB  treatment,  the  evidence  pre- 
sented to  the  subcommittee  indicates  that  areas  m  need  of  im- 
provement in  the  tuberculosis  treatment  program  still  exist. 

Analysis 

This  is  another  area  in  which  the  characteristics  of  drug  technology 
have  created  a  situation  in  which  there  is  a  need  to  reexamine  basic 
state  policy.  This  is  true  because  of  the  advances  which  have  been 
made  up  to  the  present  time,  but  also  due  to  the  pattern  of  drug- 
resistant  cases  which  have  become  more  prevalent. 

Tuberculosis  Treatment  in  California 

The  history  of  tuberculosis  treatment  has  been  chronicled  elsewhere 
(14  25)  The  pattern  has  been  a  state  subsidy  in  support  of  county 
tuberculosis  institutions  rather  than  "the  almost  universal  pattern 
followed  by  other  states  which  built  and  maintained  state  institu- 
tions." (14)  ^         .-         „  u 

The  recent  report  by  the  California  Interagency  Council  on  Tuber- 
culosis and  the  California  Department  of  Public  Health  describes  the 
impact  of  the  antituberculosis  drugs  and  the  shift  m  the  location  ot 
therapy  in  the  following  manner : 

The  advent  of  the  antituberculosis  drugs  about  1950  revolution- 
ized disease  treatment.  Prior  to  this,  resources  for  treatment  ot 
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the  disease  were  concentrated  in  sanatoria,  where  therapy  consisted 
mainly  of  months  or  years  of  bed  rest.  Private  physicians  and 
some  health  departments  offered  services  where  patients  could  re- 
ceive pneumotliorax  or  other  lung-collapse  therapy.  Public  health 
nurses  provided  service  to  patients  on  bed  rest  at  home.  Case- 
finding  then  was  chiefly  through  mass  chest  x-ray  surveys.  Diag- 
nostic facilities  for  persons  with  suspicious  chest  films  or  those 
whose  symptoms  made  them  seek  medical  care  were  available  but 
rarely  adequate. 

Today,  most  of  the  tuberculosis  patient's  treatment  is  received 
outside  of  the  hospital.^  Although  a  period  of  hospitalization  is 
still  recommended  for  almost  all  patients,  the  average  necessary 
length  of  stay  in  a  hospital  has  been  greatly  shortened;  chemo- 
therapy ordinarily  brings  about  quite  prompt  improvement  and 
shortens  the  period  of  communicability.  At  any  given  time,  fewer 
than  half  of  the  known  active  cases  under  treatment  are  in  the 
hospital,  and  probably  many  who  are  hospitalized  could  be  at 
home  if  their  communities  had  facilities  to  continue  proper  care 
outside  the  hospital.  Outpatient  care  should  be  continued  for  years 
after  the  patient  leaves  the  hospital.  However,  families  of  patients 
no  longer  require  repeated  home  Aasits  over  long  periods  of  time, 
as  had  been  customary.  "S^^lat  they  do  need  is  examination  and 
prophylactic  treatment,  both  of  which  they  can  receive  efficiently 
from  an  outpatient  clinic  or  a  private  physician  especially  skilled 
in  tuberculosis  care. 

The  reduction  in  the  amount  of  active  disease  in  the  general 
population,  and  the  increased  knowledge  that  helps  both  to  iden- 
tify those  persons  at  risk  and  to  proAdde  means  for  reducing  that 
risk,  have  vastly  altered  the  direction  of  community  tuberculosis 
control.  Generally  speaking,  identification  and  repeated  examina- 
tions of  persons  at  special  risk  should  replace  mass  screening  tech- 
niques that  are  no  longer  highly  productive.  These  changed  needs 
place  an  extra  load  on  communities.  (14,  p.  6) 

Tuberculosis  Case  and  Death  Rates 

The  prevailing  trend  in  tuberculosis  case  occurrence  and  death  rates 
has  been  until  recentlv  a  downward  pattern.  From  1940  to  1950  the 
rate  of  cases  in  California  fell  from  112.2  to  84.8  per  100,000.  The 
death  rate  fell  from  56.3  to  21.7  per  100,000.  From  1951  to  1960  the 
case  rate  fell  from  75.1  to  32.6  and  the  death  rate  from  19.4  to  5.1  per 
100,000.  However,  the  rates  have  remained  verv  much  the  same  for 
1961,  1962,  and  1963. 

Three  points  can  be  made  with  regard  to  the  current  case  and  death 
rate.  First,  there  has  been  a  disturbing  degree  of  resistance  to  the  anit- 
tuberculosis  drugs  in  reactivation  cases. 

Because  of  infrequent  contact  with  clinic  or  public  health  nurs- 
ing staff,  patients  lose  motivation  to  continue  taking  drugs  reg- 

2  Dr.  Bertram  H.  Eckmann  of  Riverside  County,  at  the  Los  Angeles  hearing  of  the 
subcommittee  noted  that : 

In  1958,  our  health  department  possibly  had  20  patients  under  outpatient 
chemotherapv.  In  19  64  we  have  between  three  and  four  hundred.  It  it  far 
cheaper  to  keep  a  patient  well  outside  of  the  hospital  than  to  have  to  pay 
$20  a  day  in  hospital  cost  if  he  relapses  and  becomes  sick. 
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ularlv.  This  leads  frequently  to  relapse  or  reactivation  and  to  the 
development  of  drug-resistant  strains  of  tubercle  bacilli.  Reacti- 
vations in  1963  constituted  about  20  percent  of  all  active  tuber- 
culosis cases  reported  to  the  State  Department  of  Public  Health. 
Laboratory  data  indicate  that  63  percent  of  a  group  of  cases  pre- 
viously treated  show  resistance  to  one  or  more  of  the  three  primary 
antituberculosis  drugs.  (14,  p.  13) 

Secondly,  there  is  a  large  proportion  of  cases  (about  75  percent) 
which  are  discovered  in  a  moderate  or  advanced  state  while  approxi- 
mately 8  percent  are  first  discovered  at  the  death  of  the  individual. 

(14,  P-14)  .     ■,      X 

Finally,  the  conclusion  to  be  drawn  from  the  marginal  return  char- 
acteristics of  drug  technology  as  the  case  and  death  figures  remain 
about  the  same  is  that  the  antituberculosis  drugs  have  gone  about 
as  far  as  they  can  go  given  the  deficiencies  of  the  current  programs  m 
tuberculosis  control. 

Present  deficiencies  in  local  tuberculosis  control  programs  are 
mostly  due  to  lack  of  sufficient  staff  and  funds,  and  the  changing 
treatment  and  distribution  of  the  disease.  Some  deficiencies,  how- 
ever, are  due  to  program  administration.  The  inadequacies  found 
in  various  local  health  department  tuberculosis  record  systems 
make  it  apparent  that  good  administrative  control  cannot  now  be 
exerted  over  program  activities. 

Tuberculosis  record  systems  should  provide  information  for: 
(1)  the  continuous  supervision  of  cases  and  he  followup  of  con- 
tacts and  suspects  until  satisfactory  disposition  is  made;  (2)  defi- 
nition of  the  disease  problem  in  the  community  through  statistical 
analysis;  (3)  evaluation  of  program  effectiveness  in  serving  the 
community  needs;  and  (4)  program  redirection,  where  necessary. 
A  recent  survey  of  six  California  local  health  department  tuber- 
culosis control  programs  indicate  that  record  systems  are  infre- 
quently used  for  actual  case  supervision.  The  records  are  being 
used  too  often  as  information  repositories  rather  than  indicators 
of  needed  action.  Contact  and  suspect  records  are  seldom  main- 
tained to  indicate  final  disposition. 

In  most  California  local  health  departments,  tuberculosis  data 
are  not  analyzed  to  define  the  nature  and  extent  of  the  disease  in 
the  community.  Even  simple  indices  to  determine  the  effectiveness 
of  casefinding  and  followup  activities  are  not  compiled.  Records 
are  often  incomplete  or  out  of  date,  and  therefore  are  unusable 
for  quantitative  or  qualitative  evaluation  of  program  perform- 
ance. Most  local  health  departments  have  failed  to  adapt  their 
records  to  produce  the  performance  indices  recommended  by  the 
Public  Health  Service. 

Program  evaluation  is  not  being  considered  fundamental  to  the 
full  operation  of  a  tuberculosis  control  program,  so  programs  are 
not  often  redirected  to  make  optimum  use  of  available  staff  and 
facilities  or  to  meet  changing  needs  of  patients  and  communities. 
(14,  p.  16) 
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Barriers  to  Tuberculosis  Care  in  California 

From  the  above  discussion  it  can  be  seen  iliat  the  lien  laws  are  one 
part  of  an  overall  picture.  Subsequent  to  the  introduction  of  HR  173, 
the  lien  laws  with  regard  to  inpatient  care  were  changed.  AB  175  of 
the  1963  session  contained  the  provision  that : 

Xo  lien  shall  be  taken  pursuant  to  Section  2601  against  the 
home  of  a  person  for  care  provided  him  in  a  county  hospital  if 
he  was  confined  to  the  county  hospital  as  the  result  of  a  diagnosis 
of  tuberculosis.^ 

At  the  two  hearings  at  which  the  Subcommittee  on  Institutions  and 
Public  Health  Services  heard  HR  173,  evidence  was  gathered  from 
many  witnesses  on  the  barriers  to  tuberculosis  care.  One  recurring 
theme  was  that  even  where  an  enlightened  procedure  was  followed, 
the  individual  patient  still  perceived  negative  factors,  especially  mone- 
tary debt,  associated  with  treatment.  Thus  Dr.  Bertram  Eckmann, 
Tuberculosis  Control  Officer  for  the  Department  of  Health  of  River- 
side County,  testified  that : 

Xo  patient  is  ever  refused  hospital  care  who  needs  it  under  any 
circumstances.  All  communicable  or  clinically  active  tuberculosis 
is  accepted  for  immediate  hospital  treatment.  Financial  eligibility 
is  determined  for  each  patient  as  to  whether  he  can  or  cannot  con- 
tribute to  the  cost  of  his  medical  care  with  appropriate  arrange- 
ments. All  patients,  upon  discharge,  receive  a  statement  of  the  cost 
of  their  medical  care  and  a  disposition  as  to  payment  plan  or 
deferment  thereof.  This  is  periodically  reviewed  but  hardship  is 
never  inflicted.  However,  despite  these  arrangements,  apprehen- 
sion on  the  part  of  patients  and  their  families  concerning  the 
cost  of  medical  care  and  resultant  indebtedness  still  remains  a 
deterrent  in  convincing  some  individuals  to  enter  the  hospital  and 
will  continue  to  do  so  as  long  as  such  care  is  charged  for. 

He  offered  two  case  studies  on  the  meaning  of  county  residency : 

Mrs.  B  moved  to  Riverside  County  with  her  husband  who  had 
heart  disease,  and  purchased  a  home  here  to  be  near  her  daughter. 
About  six  months  after  arriving  tuberculosis  was  discovered  and 
Mrs.  B  was  hospitalized.  She  was  subsequently  transferred  to  the 
county  hospital  of  her  county  of  legal  residence,  400  miles  away, 
separated  from  her  daughter  and  husband  for  approximately  six 
months.  Her  family  was  able  to  visit  her  only  occasionally.  After 
discharge  from  the  hospital  she  returned  to  Riverside  County.  Her 
husband  died  shortly  thereafter.  She  was  not  denied  treatment  and 
had  a  successful  result,  but  at  great  emotional  hardship. 

Case  I — V.C.,  70-year-old  white  male,  with  far  advanced  pul- 
monary tuberculosis,  heart  disease,  and  other  disabilities,  was 
successfully  treated  and  discharged  from  the  county  hospital. 
Xo  longer  able  to  live  by  himself,  he  moved  in  with  a  niece  in  an 
adjacent  county.  Until  legal  residence  was  established  in  this 
county,  a  year  subsequent  to  his  hospital  discharge,  he  was  not  ac- 
cepted for  foUowup  care  or  chemotherapy  for  tuberculosis.  A  lapse 


3  Welfare  and  Institutions  Code,  Section  2601.5. 
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in  his  treatment  occurred  while  this  matter  was  settled  and  we 
resumed  his  foUowup  care.  Fortunately  no  adverse  effects  resulted. 
However,  the  situation  of  the  patient  living  m  one  county  and  out- 
side of  the  health  district  of  another  county  from  which  he  re- 
ceives treatment  is  anomalous  and  not  in  the  best  mterest  of  pro- 
viding coordinated  care. 
As  part  of  its  study  of  HR  173,  the  Public  Health  Committee  enlisted 
the  aid  of  the  Tuberculosis  and  Health  Associations  of  California  to 
survey  the  countv  regulations  on  inpatient  care  and  outpatient  care. 
The  data  from  the  counties  indicate  a  large  degree  of  variability  from 
countv  to  county.  On  the  point  of  lien  laws,  the  survey  showed  that  ot 
the  counties  responding  for  outpatient  care,  4  counties  took  liens  on 
homes  for  outpatient  care  while  39  did  not.  The  lien  law  per  se  then 
would  not  appear  to  be  a  major  barrier  to  patient  care.^ 

With  regard  to  financial  reimbursement  for  outpatient  care,  there 
appears  to  be  a  wide  variation  from  county  to  county.  In  some  counties 
there  appears  to  be  no  charge  for  outpatient  care.  In  others,  charges 
are  based  on  an  ability  to  pay.  _ 

The  survev  did  indicate  that  any  residency  requirement  tor  county 
care  was  modified  in  practice.  Thus  for  outpatient  care  while  many 
counties  had  a  residencv  requirement,  41  reported  that  a  person  with 
no  leo-al  residence  was  treated  while  2  reported  they  did  not.  There 
would  however,  appear  to  be  some  difficulty  to  patients  who  were  legal 
residents  of  one  countv  but  had  moved  to  another  county.  Thus  the 
following  comments  were  received  in  the  questionnaire  on  the  impact 
of  lack  of  residency : 

''Women  had  to  wait  a  year  after  moving  to  fulfill  residency 
requirement  before  beginning  treatment. " 

"In  the  past,  residency  requirements  caused  problem  with  hos- 
pitalization of  patient. "  r.  n  t_  i  ^ 
'  "Women  who  had  lived  in  two  counties  transferred  back  and 
forth  between  them  until  finally  hospitalized." 

"One  reactivated  case  was  known  to  have  delayed  seeking  treat- 
ment because  of  fact  he  didn't  think  he  was  eligible." 

Only  nine  of  the  counties  surveyed  indicated  that  reciprocal  reim- 
bursement agreements  are  in  existence  with  other  counties.  As  Dr. 
Eckmann  stated  in  his  testimony  before  the  committee : 

Because  of  the  highly  mobile  population  of  California,  referrals 
for  outpatient  chemotherapy  necessary  to  prevent  relapse  and 
recurrence  of  tuberculosis  are  frequently  made.  Because  of  the 
wide  variation  of  practices  throughout  county  health  jursidictions 
and  clinics  we  are  never  certain  as  to  whether  chemotherapy  is 
actually  continued  in  many  cases,  to  the  disadvantage  of  the 
patient  and  the  public. 

*Tn77r„«tinP-  what  is  a  barrier    one  of  the  difficulties  is  tliat  while  objectively  there 
*In  e^aluatlng  what  IS  a  Darrier    oii^  ^  ^  patient-interview  survey 

J^^reallv  be  lurlThlt  \he  patient  p^^^^^^^  the  financial  aspect. of  county. care 

is  not  eventually  involving  his  house  or  possessions.  The  difficulties  of  obtainin| 
rtatn  on  the  effects  of  liens  and  also  other  barriers  to  care  are  formidable.  One 
iuemp^  to  survey  those  who  had  liens  put  on  their. property  for  county  hospital 
c  "re  found  that  in  the  sample  of  26  families  interviewed  18  "expressed  varying 
degrees  of  resentment  and  bitterness  toward  the  liens.     (16.) 
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The  results  of  this  survey  do  not  project  an  image  of  easily  accessible 
care  for  all  TB  patients  throughout  California. 

Conclusion 

The  report  of  the  California  Interagency  Council  on  Tuberculosis  and 
the  State  Department  of  Public  Health  (14)  calls  for  a  new  and  ex- 
panded program  to  eradicate  tuberculosis  in  California.  The  annual 
cost  of  an  augmented  program  for  the  first  year  is  estimated  at  $2,767,- 
315.  The  meaning  of  the  study  on  HR  173  is  that  there  are  barriers 
which  should  be  eliminated  as  a  necessary  component  of  any  expanded 
program. 
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REPORT  OF  THE  SUBCOMMITTEE  ON  PROFESSIONS 
AND  OCCUPATIONS 


Subcommittee  on  Professions  and  Occupations 

PHILLIP  SOTO,   Chairman 

111  the  area  of  proposals  for  establisliiiig  or  modifying  professional 
or  occupational  licensing  requirements,  the  burden  of  proof  is  on  those 
seeking  legislative  change.  The  evidence  must  be  both  quantitative 
and  qualitative,  and  must  be  evaluated  in  terms  of  the  protection  of  the 
public  health.  As  the  1957  report  of  the  Senate  Interim  Committee 
on  Licensing  Business  and  Professions  stated  : 

.  .  .  unless  there  is  a  marked  and  evidenced  requirement  to  pro- 
tect the  public  health,  safety,  welfare  or  morals,  it  is  not  the  func- 
tion of  the  state  to  license  and  thus  to  regulate  and  control. 

The  same  factors  are  involved  in  proposed  changes  to  licensing 
statutes.  An  increase  in  the  requirements  for  prequalification,  in- 
troduction of  new  bases  for  revocation  of  suspension  of  licenses, 
or  expansion  of  the  scope  of  practice  are  proposals  which  must 
always  be  examined  in  relationship  to  the  objective  to  be  reached 
as  it  pertains  to  the  public  interest. 

AB    1713:   Corrective  Shoes 

Recommendation 

Due  to  the  lack  of  sufficient  documentation  of  abuses  under  the 
present  statutes  dealing  with  corrective  shoes  or  appliances,  the 
committee  recommends  that  the  proposed  statute  change  not  be 
enacted  at  this  time. 

Analysis 

As  introduced,  AB  1713  would  have  altered  the  present  exception  to 
Section  2141  of  the  Business  and  Professions  Code  which  is  present  in 
Section  2148.  Section  2141  of  the  Business  and  Professions  Code  reads: 

Any  person,  who  practices  or  attempts  to  practice,  or  who  ad- 
vertises or  holds  himself  out  as  practicing,  any  system  or  mode 
of  treating  the  sick  or  afflicted  in  this  state,  or  who  diagnoses, 
treats,  operates  for,  or  prescribes  for  any  ailment,  blemish,  deform- 
ity, disease,  disfigurement,  disorder,  injury,  or  other  mental_  or 
physical  condition  of  any  person,  without  having  at  the  time 
of  so  doing  a  valid,  unrevoked  certificate  as  provided  in  this  chap- 
ter, is  guilty  of  a  misdemeanor. 

Section  2148  reads : 

Corrective  Shoes  and  Foot  Appliances.  Nothing  in  this  chap- 
ter prohibits  the  manufacture,  the  recommendation  or  the  sale  of 
either  corrective  shoes  or  appliances  for  the  human  feet. 

The  issue  involved  here  is  the  amount  of  evidence  accumulated  to 
prove  that  as  it  now  exists  Section  2148  has  contributed  to  occurrences 
which  adversely  affect  the  public  health.  The  section  as  it  now  reads 
has  been  in  existence  since  1937. 
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The  committee  heard  extensive  testimony  at  its  December  6.  1963, 
meetinL'  in  San  Francisco.  The  representative  for  the  California  Podia- 
atry  Association  informed  the  committee  that  they  felt  that  Section 
2149  of  the  bill  i,hould  be  deleted  and  that  the  word  "shoes"  should 
be  removed  wherever  it  appeared  in  the  bill.  (1,  pp.  2,  3) 

The  role  of  the  committee  as  it  is  in  each  proposal  which  affects  the 
licensing  structure  is  to  evaluate  the  negative  effects  to  the  public 
health  that  the  present  wording  of  the  codes  is  producing.  Dr.  Robert 
Shor,  a  practicing  podiatrist  and  chairman  of  the  Legislative  Com- 
mittee of  the  California  Podiatry  Association,  presented  the  case  for 
the  bill.  Q,  pp.  5-77) 

Even  though  diagnosis  of  the  human  foot  is  restricted  to  li- 
censed practitioners  by  Sections  2139  and  2141  of  the  Business 
and  Professions  Code,  the  unlicensed  person  is  permitted  by  Sec- 
tion 2148  to  manufacture,  recommend  and  sell  foot  appliances. 
The  code  sections  are  consistent  if  one  naively  accepts  the  quoted 
play  on  words.  As  a  practical  everyday  matter,  however,  the  sec- 
tions have  proved  to  be  greatly  inconsistent.  How  can  a  salesman 
recommend  a  foot  appliance  without  there  ha^-ing  been  a  diagnosis 
of  the  physical  condition  being  treated  by  mechanical  means?  (1, 
pp.  6,  7) 

The  main  contention  was  that  ""a  potentially  dangerous  problem" 
could  be  aggravated  by  an  individual  utilizing  the  services  of  some- 
body other  than  a  licensee  in  the  healing  arts. 

The  problem  revolves  around  the  rash  of  foot  analysts  "which 
have  flooded  the  large  cities  of  California"  and  are  extending  to 
other  small  cities.  This  raises  a  very  serious  problem  involving 
the  public  at  large,  the  people  who  take  their  sick  feet  to  shoe 
stores.  These  individuals  are  not  licensed  to  practice  medicine, 
podiatry  or  the  other  healing  arts,  but  manage  to  dispense  a  boot- 
ful  of  physiological  advice  anyway.  Now  we  are  not  referring 
here  to  the  ordinary  shoe  salesman,  but  to  the  so-called  ' '  foot  anal- 
yst." Xow  this  ""foot  analyst"  is  the  man  in  the  white  coat  with 
this  medical  aura  about  him  who  infers  that  he  is  some  sort  of 
foot  specialist.  The  layman  who  presently  becomes  involved  is 
totally  unaware  of  the  misleading  implications.  A  potentially 
dangerous  problem  may  already  exist  when  the  analyst  prescribes 
the  fit  of  an  appHance  or  inlay,  but  the  problem  is  magnified  by 
inadequate  or  dangerous  treatment.  As  more  of  these  particular 
Ul-fitting  supports  are  fabricated,  the  total  hazard  will  increase 
and  the  number  of  deleterious  results  will  rise.  The  individuals 
concerned  are  those  who  suffer  from  diabetes  meletus,  the  whole 
ramification  of  the  arthritics,  those  with  peripheral  vascular  dis- 
ease as  well  as  those  patients  who  have  certain  neurological  dis- 
turbances which  interfere  with  the  normal  perception  of  pain, 
heat  and  cold.  Now  when  these  individuals  enter  a  commercial 
establishment  to  purchase  shoes  the  so-called  "foot  analyst"  pro- 
ceeds to  prescribe  supports  for  their  foot  condition.  Untrained 
and  unsuper^'ised  individuals  are  unable  to  recognize  the  symp- 
toms and  effects  of  the  vascular  disease  since  they  are  ignorant 
of  their  very  existence.  They  are  unfortunately  unaware  of  the 
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constant  danger  in  which  these  individuals  find  themselves.  They 
are  unaware  of  the  precautions  necessary  to  avoid  injury.  They 
are  further  in  no  position  to  prevent  complications  and  after- 
effects. The  number  of  cases  of  gangrene  and  amputation  pro- 
duced in  such  cases  has  not  been  computed.  The  number  will  in- 
crease in  proportion  to  the  number  of  supports  and  inlays  made 
without  control.  (1,  pp.  5,  6) 

One  of  the  central  questions  raised  by  one  proponent  of  the  bill 
was  the  extent  to  which  individuals  with  a  foot  condition  which  should 
be  treated  by  a  licensee  in  the  healing  arts  did  not  do  so  because  of 
the  existence  of  Section  2148.  The  following  exchange  illustrates  the 
lack  of  specific  information  available  on  this  point. 

Assemblyman  Barnes:  Podiatry  is  a  very  important  profession 
and,  in  my  opinion,  a  person  who  has  a  real  problem  will  get  to 
a  podiatrist.  I  am  not  convinced  by  the  testimony  which  you  have 
just  given  that  these  people  need  a  podiatrist,  but  I  am  not  con- 
vinced that  tiiey  would  not  have  gotten  to  you  anyway. 

Dr.  Nelson:  AYell,  they  probably  would,  but  I  am  thinking  in 
terms  of  the  time  of  arrival  which  eliminates  the  great  possibility 
of  future,  more  intensely  deliberating  .  .  . 

Assemblyman  Barnes :  Does  your  profession  have  any  record  of 
the  number  or  the  percentage  of  tragic  cases  that  are  no  longer 
treatable  that  would  have  been  treatable  if  they  had  gotten  to 
you  instead  of  to  this  man  in  the  white  coat  ? 

Dr.  Shor:  I  do  not  think  we  have  computed  this,  but  just  to 
answer  your  question  a  little  further  Assemblyman  Barnes  .  .  . 

Assemblyman  Barnes :  If  I  ever  got  one  of  these  foot  problems 
and  I  tried  one  of  these  devices  and  I  still  had  a  real  painful 
foot,  I  would  go  to  my  doctor  and  he  would  direct  me  to  a  podi- 
atrist. 

Dr.  Shor:  The  problem  is  this:  The  individual  walks  into  the 
shoe  store  that  is  inferring  that  this  type  of  appliance  or  inlay 
is  going  to  help  a  particular  condition.  Now  the  person  who 
buys  this  device,  seeing  the  individual  in  the  white  coat  and  by 
inference  feeling  that  he  is  a  foot  specialist,  goes  back  to  the 
shoe  store  if  he  has  a  problem  because  that  is  where  he  bought 
the  appliance.  The  saleman,  in  turn,  adjusts  the  device.  What  we 
are  trying  to  bring  out  here  is  that  in  certain  conditions  this  con- 
stant delay,  this  masking  over  a  condition  can  hinder  these  people. 
By  the  time  they  get  to  us  or  to  a  physician  a  great  deal  of  harm 
has  been  done.  (1  pp.  14-15) 

An  analysis  of  the  cases  Avhich  the  proponents  presented  to  the  com- 
mittee reveals  no  case  in  which  an  individual  was  injured  due  to  the 
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existence  of  the  present  statute  in  California.^  If  there  has  been  a 
widespread  problem  in  this  area  it  would  be  logical  to  assunie  that 
suits  have  been  filed  against  the  businesses  operating  under  Section 
2148.  At  this  time  no  evidence  on  this  point  has  yet  come  before  the 
committee. 

Chairman  Soto :  In  the  situation  where  a  person  who  has  some 
affliction  goes  to  one  of  these  white  coat  persons  in  a  store  and  this 
white  coat  person  misrepresents  and  suggests  a  particular  type 
of  device  or  appliance  that  is  supposed  to  take  care  of  the  difficulty 
that  this  person  has,  and  if  this  person  discovers,  through  exam- 
ination that  there  is  a  more  serious  problem,  are  there  not  grounds 
for  suit  here  ? 
Mr.  Finell:  There  might  be,  sir. 
Chairman  Soto:  There  might  be? 
Mr.  Finell:  There  might  be,  sir. 

Chairman  Soto:  With  the  number  of  problems  that  we  have 
had  in  this  area,  I  would  assume  that  there  must  be  record  of  some 
person  taking  one  of  these  white  coat  persons  to  court  for  suit. 

Mr.  Finell:  I  believe  that  Dr.  Shor,  in  connection  with  his 
work  at  the  county  hospital,  pointed  out  to  me  why  in  many  in- 
stances nothing  is  done.  He  might  be  able  to  answer  your  ques- 
tion. 

Dr.  Shor:  Well,  Mr.  Soto,  there  may  be  a  great  many  that 
have  had  suits  against  them,  I  don't  know,  I  have  not  looked  at 
any  court  records.  I  know  of  cases  that  were  brought  against  a  few 
of  the  commercial  establishments  in  which  the  peripheral  vascular 
became  involved  and  legs  were  amputated.  Now,  if  necessary,  we 
can  go  ahead  and  get  the  court  cases  and  document  them  for  you. 
Chairman  Soto :  Would  you  make  those  available  for  us  ? 
Dr.  Shor:  I  will  do  my  best  to  get  it  and  send  it  to  the  com- 
mittee. (Ip.  40-41) 

At  this  time  there  has  been  neither  the  type  nor  depth  of  evidence 
presented  to  the  committee  which  would  justify  the  enactment  of 
legislation  such  as  that  presented  in  AB  1713.  The  situation  is  sum- 
marized by  Assemblyman  Mulford's  statement  at  the  committee  hear- 

Assemblyman  Mulf ord :  It  seems  to  me  that  one  of  the  biggest 
points  that  vou  people  have  scored  to  day,  and  I  commend  you  for 
it,  is  to  bring  in  that  there  is  misrepresentation  in  other  segments 
of  the  industry.  You  seek  to  control  this  and  it  would  seem  to  me 
that  the  representatives  of  the  industry  who  are  here  should  be 
placed  on  notice  as  a  result  of  this  hearing  that  any  sense  of  at- 
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iSee  the  cases  given  to  the  committee.   (1,  pp.  8-11,  13.)  .      _ 

Case  1    "A  patient  was  brought  in  with  a  typical  symptom  on  pain  m  the  arch 
■    which  icould  ordinarUv  have  been  treated  with  the  type  of  arch  support 
that  you  have  heard  discussed  previously."  ^         i. 

Case  2    "//  she  would  have  accepted  treatment  of  an  appliance  and  arch  support 
it  would  have  probably  lead  to  disastrous  results." 

and  4.  Both  cases  where  arch  supports  were  used,  found  unsatisfactory  and  the 
individuals  then  went  to  a  podiatrist  and  the  condition  corrcted. 
Case  5    "  the  typical  arch  pain  for  which  an  appliance  would  be  dispensed.^^ 

Case  g'.  a  woman  living  in  Rome  who  bought  an  appliance  "in  the  United  States 
(not  apparently  in  California)   which  apparently  prevented  early  diag- 


nosis. 
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tempt  to  misrepresent  or  attempt  to  stand  in  the  shoes  of  a  pro- 
fessional podiatrist  or  a  doctor  conld  lead  to  very  serious  legislative 
consequences.  I  do  not  agree  that  you  have  proved  your  case  en- 
tirely, insofar  as  this  bill  is  concerned.  But  I  do  think  you  have 
served  a  very  useful  purpose  and  perhaps  there  are  areas  of  the 
language  that  we  can  proceed  on  when  we  again  convene.  But  the 
representatives  of  the  industry  here,  if  the  testimony  which  we 
received  is  factual  and  we,  of  course,  assume  that  it  is,  should  be 
warned  that  any  attempt  to  misrepresent  certainly  would  not  be 
tolerated  and  is  not  in  the  public  interest.  I  am  sure  this  would 
be  reviewed  in  the  industry.  I  think  the  podiatrists  have  scored 
some  points  that,  to  a  degree,  can  be  interpreted  as  an  indictment. 
It  would  seem  to  me  that  cleaning  your  own  house  and  starting 
now  to  attack  this  problem  would  make  a  big  step  forward  toward 
resolving  it  without  having  to  come  to  the  legislature  for  a  solution. 
(1,  p.  44) 

AB  2658:  Out-of-State  Laboratories 

Recommendation 

The  committee  urges  the  professional  and  occupational  societies  con- 
cerned with  the  operation  of  clinical  laboratories  to  accomplish  the  goals 
of  AB  2658  through  an  intensive  educational  campaign. 

Findings 

1.  There  is  a  consensus  that  every  assurance  must  be  given  the  people 
of  California  that  the  clinical  laboratories  which  are  utilized  by 
the  California  medical  profession  are  of  the  highest  caliber. 

2.  There  is  disagreement  within  the  profession  and  occupational 
groups  involved  that  the  proposal  contained  in  AB  2658  is  the 
best  answer  to  the  problem  present  in  the  area  of  clinical  labora- 
tories. 

Analysis 

Since  the  introduction  of  this  bill  a  degree  of  disagreement  has  de- 
veloped on  the  best  manner  of  coping  with  the  problem  at  which 
the  bill  was  aimed.  In  a  recent  letter  to  the  Committee  on  Public  Health, 
the  Chief  of  the  Laboratory  Field  Services,  Dr.  Max  Chapman 
stated : 

The  California  Medical  Association,  I  believe,  will  conduct 
an  intensive  educational  program  among  all  physicians  within 
the  next  two  years.  If  this  method  can  be  successful,  it  would  be  a 
more  desirable  means  of  correcting  some  of  the  evils  in  this  field 
than  would  be  accomplished  through  legislation.  However,  if 
this  effort  fails  to  accomplish  the  desired  purpose,  then  I  believe 
the  leaders  of  the  profession  will  favor  introducing  legislation.^ 

The  subcommittee  during  its  September  6  hearing  in  Los  Angeles  did 
not  receive  any  documentary  evidence  that  the  people  of  California 
were  receiving  substandard  clinical  laboratory  work  under  the  current 

''Letter  to  committee  dated  November  27,  1964. 
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Statutes.  (2  pp.  91-170)  Given  this  situation,  the  committee  urges  the 
professional  and  occupational  societies  concerned  with  the  operation  ot 
clinical  laboratories  to  accomplish  the  goals  of  AB  2658  through  an 
intensive  educational  program. 

AB  2856:   Prohibition  of  Pharmacies  in  Grocery  Stores 

Recommendation 

There  has  been  no  evidence  presented  to  indicate  that  the  administra- 
tive rules  and  regulations  of  the  California  Board  of  Pharmacy  re- 
garding the  physical  location  of  pharmacies  are  inadequate  to  protect 
the  public  health  and  welfare. 

Analysis 

At  the  Subcommittee  on  Professions  and  Occupations  hearing  on 
December  6,  1963,  no  testimony  was  offered  in  support  of  this  legisla- 
tion. The  representative  of  the  California  Pharmaceutical  Association 
states : 

We  cannot  in  our  conscience  see  how  the  location  of  a  pharmacy, 
whether  it  be  in  a  grocery  store  or  not  can  have  any  effect  upon 
the  public  health.  (1,  p.  93) 

At  the  present  time,  the  administrative  rules  of  the  Board  of  Phar- 
macy contain  16  separate  provisions  dealing  with  sanitary  conditions 
for  licensed  establishments.^  There  has  been  no  indication  given  to  the 
committee  that  these  regulations  are  inadequate  to  achieve  the  protec- 
tion of  the  public  health  in  the  physical  location  of  pharmacies. 

AB  3127:  Dental  Hygienists 

Recommendation 

It  is  recommended  that  the  proposed  statute  lessening  the  educa- 
tional requirements  for  dental  hygienists  in  the  public  schools  not 
be  enacted. 

Findings 

1.  The  bill  would  nullify  the  effect  of  the  Fisher  Bill,  (five  years 
of  education)  before  teaching  in  the  public  schools  as  it  now  per- 
tains to  dental  hygienists. 

2.  There  are  fewer  than  35  dental  hygienists  positions  in  California. 

3.  There  was  a  lack  of  evidence  presented  to  the  committee  indicat- 
ing that  the  requirement  of  fewer  years  of  education  would: 

(1)  Increase  the  usage  of  dental  hygienists  in  California  school 
districts,  and, 

(2)  Increase  the  supply  of  these  teachers. 

3  California  Administrative  Code,  Title  16,  Section  1713. 
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Analysis 

This  proposed  cliangre  in  the  Education  Code  would  eliminate  the 
present  requirement  that  dental  hygienists  teachinp:  in  the  public 
schools  comply  with  the  requirements  of  the  Fisher  Bill.  At  the  subcom- 
mittee hearing  on  this  measure,  Carl  A.  Larson,  Chief  of  the  Bureau 
of  Teacher  Education  and  Certification  in  the  Department  of  Educa- 
tion, presented  the  department's  opposition : 

We  oppose  this  legislation  on  the  basis  of  the  licensing  of  cer- 
tificated personnel  law  of  1961.  As  amended  in  1963,  this  was  the 
Fisher  Bill  and  had  as  its  major  objective  increasing  the  academic 
atmosphere  of  the  school  system,  and  increasing  the  stature  of 
teachers,  supervisors,  and  all  the  employees  in  the  school  in  terms 
of  academic  competence.  Therefore,  this  law  did  establish  five  years 
of  preparation  for  entry  into  professional  positions  in  public 
schools,  a  minimum  of  five  years  for  all  people.  .  . 

The  thesis  here  was  that  there  should  be  no  one  employed  in 
a  professional  position  in  the  public  schools  who  would  not  in- 
crease the  academic  competence  of  the  staff  of  schools.  Therefore 
the  studying  of  five  years  as  a  minimum  for  teachers  and  all 
other  employees  was  established.  I  think  that  it  would  be  safe  to 
say  that  there  are  probably  less  than  30  dental  hygienists  employed 
in  the  public  schools  in  the  entire  state.  The  State  Board  of  Educa- 
tion has  established  and  implemented  the  Fisher  Law,  and  last  May 
adopted  new  regulations.  A  great  deal  of  consideration  was  given 
by  the  State  Board  of  Education  in  adopting  these  new  regulations. 
The  specific  requirements  for  dental  hygienists  is  a  license  to  prac- 
tice dental  hygiene.  This  is  the  only  specific  requirement  that  the 
state  board  has  established,  but  the  law  itself,  in  establishing  the 
level  of  entry  to  the  public  schooLs  established  that  at  five  3'ears. 
So  this  is  five"' years  total.  (1.  pp.  109-110) 

Dr.  Gordon  Watson,  a  member  of  the  Southern  California  State  Den- 
tal Association,  testified  in  support  of  a  change  in  the  present  law  to 
four  years'  preparation  rather  than  the  two  years  set  in  AB  3127  or 
the  five  years  currenly  required.  (1,  pp.  98-108) 

The  committee  recognizes  the  importance  of  health  instruction  in 
the  schools.  From  the  evidence  presented  at  the  hearing  there  is  some 
difficulty  in  determining  what  the  impact  of  the  reduction  to  four 
years  would  have  on  the  supply  of  dental  hygienists  in  the  public 
schools. 

At  this  time,  there  is  consensus  on  the  position  that  the  dental  hy- 
gienist  should  share  the  professional  status  of  her  teaching  peers.  With 
the  absence  of  evidence  to  indicate  that  the  legislation  requiring  this 
status  has  produced  a  significant  lessening  of  dental  hygienists,  the 
committee  recommends  that  the  proposal  contained  in  AB  3127  not  be 
enacted. 

HR  576:  Hypnosis 

Recommendation 

The  committee  finds  that  in  view  of  the  provisions  of  Sec- 
tion 2141  of  the  Business  and  Professions  Code  that  there  are 
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adequate  protections  against  the  improper  use  of  hypnosis  by 
those  who  are  not  licentiates  in  the  healing  arts,  and  therefore 
legislation  is  not  necessary  in  this  area. 

Analysis 

There  is  almost  as  much  disagreement  on  the  actual  danger  to  the 
subject  of  the  use  of  hypnosis  as  there  is  in  the  lack  of  documentary 
cases  which  can  contribute  to  evaluating  whether  the  use  of  hypnosis 
should  be  restricted  bv  legislation  to  use  by  specific  occupational 
groups.  The  goal  of  the' following  report  is  to  review  the  current  legal 
situation  concerning  hvpnotism  and  its  use  by  those  not  licensed  in  the 
healing  arts;  to  explore  the  data  available  on  sequelae  to  hypnotic 
induction;  to  note  the  factors  involved  in  licensing  "lay  hypnotics  ; 
and  to  offer  some  conclusions  as  to  current  policy-future  conditions. 

The  Present  Legal  Situation 

Tlie  central  case  in  the  area  of  the  medical  use  of  hypnosis  by  th(»e 
not  licensed  to  practice  in  the  healing  arts  is  People  v.  Cantor.  In 
this  case  appellant  was  convicted  for  violating  Section  2U1  of _  the 
T3usiness  and  Professions  Code.  The  court's  summary  of  the  facts  is  as 

follows  : 

In  telephone  conversations  between  appellant  and  one  female 
prosecution  witness  who  told  appellant  she  was  overweight,  ap- 
pellant said  he  could  help  her  and  would  send  her  his  brochure, 
that  lie  guaranteed  results  and  that  he  would  hypnotize  her;  in 
his  office,  appellant  repeated  to  her  that  he  could  help  her,  that 
he  had  no  failures,  he  had  cured  bed  wetting  by  a  child,  he  could 
and  did   relieve  cancer  pain;   for  an   eye   pain  of  this  Avitness, 
appellant  attempted  to  hypnotize  her ;  then  he  prescribed  self-hyp- 
nosis and  gave  her  a  type  paper  to  teach  her  to  relax  and  hypno- 
tize herself,  on  her  second  visit  he  told  her  he  could  make  her 
lose  20  to  30  pounds,  from  10  to  15  in  one  week ;  he  asked  her  if 
she  had  any  bad  habits  or  serious  illnesses;  the  witness  paid  for 
seven  visits ;  he  told  her  he  was  not  a  doctor ;  he  put  his  hands  on 
her  for  relaxation ;  while  she  was  supposed  to  be  under  hypnosis, 
he  touched  the  back  of  her  head  and  rubbed  around  there  and  then 
over  her  eyes  and  forehead;  he  gave  her  no  medicine  but  did  give 
her  a  doughnut;  and  told  her  that  she  would  be  more  sociable, 
more  outward  bv  his  hypnosis;  that  to  repeat  that  she  would  not 
overeat,  with  which  she  complied;  the  other  prosecution  witness 
over  the  phone  told  him  she  was  terribly  nervous,  had  a  great 
pain  in  the  back  of  her  head  and  in  answer  to  her  question  if  he 
could  cure  her.  he  said  he  could  overcome  the  condition,  then  said 
she  had  a  tension  headache;  he  told  her  he  would  cure  her;  at  his 
office  the  witness  complained  of  the  head  pain,  to  which   appel- 
lant said  "This  is  a  migraine  headache  this  time";  that  he  could 
make  her  w^ell ;  he  put  his  hand  on  the  back  of  her  head  and  asked 
her  if  she  could   feel   the   pain   go  away,  to  which   she   replied 
"yes";  he  said  he  would  make  her  well;  he  would  help  her;  he 
put  her  in  a  chair  and  told  her  to  r^'lax  and  gave  her  a  typed 
paper  of  instructions  for  self-hypnosis  (People's  Ex.  3);  he  had 
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her  repeat  the  phrases  there,  and  at  a  certain  count  by  him  she 
would  awake  "refreshed,  relaxed,  confident,  and  the  pain  in  your 
head  will  be  gone";  later  he  stated  he  would  go  to  another  room 
and  give  her  a  hypnotic  or  telepathic  suggestion,  and  that  she 
would  go  into  a  deep  trance,  from  which  she  would  awaken  feeling 
"refreshed,  relaxed"  and  all  the  things  she  referred  to  before; 
she   paid   appellant    for   this   visit.    (People's    Ex.   4.) 

Prom  all  the  evidence,  it  is  apparent  that  appellant  "adver- 
tised," held  himself  out  as  practicing  and  practicecl  and  attempted 
to  practice  a  system  or  mode  of  treating  the  sick  or  afflicted,  that 
he  diagnosed,  treated  "an  ailment,  disease  or  disorder  or  other 
mental  or  physical  condition"  within  the  purview  of  the  statute. 

The  meaning  of  the  case  for  the  present  review  is  that  to  quote  the 
language  of  the  case,  "The  practice  of  hypnosis  as  a  curative  measure 
or  mode  of  procedure  in  helping  patients  to  lose  weight,  relax  tension, 
and  improve  nerves  and  bad  habits  by  one  not  licensed  to  practice 
medicine  amounts  to  the  unlawful  practice  of  medicine.  "- 

Hypnosis  and  Legislative  Regulation 

There  has  been  a  considerable  amount  of  literature  published  on  the 
nature  of  hypnosis  and  its  medical  uses  (7,  8).  The  subject  of  this  re- 
port, however,  is  the  meaning  of  hypnosis  with  relationship  to  gov- 
ernmental control  and  licensure.  The  central  question  relating  to  the 
gathering  of  relevant  evidence  is  the  harm  to  the  public  health  of  in- 
dividuals from  the  use  of  hypnotism.  At  this  point  there  is  simply  a 
paucity  of  information  which  can  contribute  to  a  scientific  evaluation  of 
the  need  for  state  regulation.  At  the  hearing  of  the  Subcommittee  on 
Professions  and  Occupations  held  in  Los  Angeles,  September  11,  1964, 
the  emphasis  was  placed  on  gathering  documentary  evidence.  The  fol- 
lowing exchange  took  place  between  the  subcommittee  chairman, 
Phillip  Soto,  and  Dr.  Stuart  Knox,  representing  the  California  Med- 
ical Association : 

Chairman  Soto:  I  am  wondering  if  the  California  Medical  As- 
sociation has  a  record  of  specific  cases  where  there  have  been  side 
effects,  adverse  effects  where  there  has  been  some  neuro  or  psy- 
chiatric effect  that  has  been  recorded. 

Dr.  Knox :  We  have  had  several  cases  reported. 

Chairman  Soto :  Do  you  have  documentation  f 

Dr.  Knox:  Yes,  we  do. 

Chairman  Soto:  How  many  cases  have  you  had  in  the  last  four 
or  five  years  in  which  you  could  say  that — in  which  you  could  say 
that  these  cases  were  created  as  a  result  of  the  misuse  of  hypnosis  ? 

Dr.  Knox:  I  think  that  we  document  five  or  six.  (2,  p.  8) 

Dr.  Bernauer  Newton,  the  representative  of  the  California  Psycholog- 
ical Association  testified  with  regard  to  the  eases  on  record  that  "There 
is  more  evidence  than  was  testified  to  this  morining,"  and  that  there 
were  "10  to  15"  cases.  (2  p.  69)  Neither  the  5  cases  nor  the  10  to  15 
have  been  submitted  to  the  committee. 


^198  C.A.,  2nd  Supp.  844. 
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Dr.  Newton  emphasized  the  difficulty  in  gathering  evidence  with 
regard  to  the  effects  of  hypnosis : 

Let  me  also  say,  at  this  point,  one  of  the  most  difficult  things  is  to 
document  and  validate  this  kind  of  evidence  because  we  know, 
whether  we  are  talking  about  hypnosis  or  whether  we  are  talking 
about  any  other  kind  of  human  function,  there  is  no  one-to-one 
relationship  between  what  happens,  or  what  is  done  to  an  indivi- 
dual, and  his  immediate  response  to  it.  This  is  why  it  is  so  difficult. 
For  example,  we  know  that  there  are  many  traumas  that  we  all 
have  experienced  at  one  time  or  another,  especially  in  our  child- 
hood, in  which  the  evidence  for  or  the  symptom  resulting  from 
this  particular  trauma,  or  this  particular  emotional  conflict,  does 
not  manifest  itself  for  a  number  of  weeks,  months,  or  even  years. 
So  it  is  very  difficult  to  tie  down  and  say  that  this  was  caused  by 
this.  In  those  few  cases  where  the  stimulating  situation,  such  as  the 
hypnotic  induction,  is  so  quickly  followed  by  a  radical  change  in 
that  individual's  behavior,  we  can  with  more  certainty  say  this 
caused  this.  But  I  believe  that  our  knowledge  of  psychodynamics 
suggests  that  many  of  the  other  things  which  occur  much  later  in 
time  we  cannot  tie  in  in  terms  of  verifiable  statistics,  but  I  think 
the  bulk  of  scientific  opinion  is  in  this  direction.  (2  p.  69) 

A  recent  article  summarizing  a  considerable  amount  of  research  in 
the  field  of  hypnotism  concurred  in  the  difficulty  of  reaching  a  mean- 
ingful quantitative  analysis : 

Appropriate  statistics  are  difficult  to  locate.  Extreme  cases  come 
to  attention  and  are  reported,  but  there  is  no  way  of  knowing  how 
representative  they  are.  A  handful  of  such  cases  can  be  quite  im- 
pressive; even  one  case  is  enough  to  warn  that  care  must  be  exer- 
cised in  psychotherapy,  hypnotic  or  otherwise.  (4,  p.  462) 

This  survey  concluded  that : 

The  literature  on  the  aftereffects  of  hypnosis  is  lacking  in  sta- 
tistical studies  that  relate  unexpected  or  unintended  consequences 
to  the  total  population  from  which  the  cases  are  drawn.  Fifteen 
cases  from  the  literature  of  the  last  few  years  show  that  symptoms 
may  develop  after  hypnotic  symptom  removal  which  are  more  se- 
vere than  the  original  symptoms,  a  number  being  of  psychotic 
intensity.  They  appear,  however,  chiefly  in  patients  with  a  long 
history  of  illness,  and  perhaps  showing  psychotic  trends  prior  to 
the  therapy;  there  is  no  way  of  knowing  the  total  sample  from 
which  they  are  drawn,  or  to  what  extent  the  consequences  are  de- 
termined V  ill-advised  techniques  of  psychotherapy  rather  than 
with  hypnosis  as  such.  Symptom  removal  by  techniques  other  than 
hypnosis  occasionally  has  similar  consequences.  (4,  p.  476) 

The  Licensure  of  "Lay  Hypnotists" 

While  the  evidence  gathered  and  reviewed  by  the  committee  indicated 
that  Section  2141  of  the  Business  and  Professions  Code  as  interpreted 
in  People  vs.  Cantor  was  sufficient  to  prevent  the  use  of  hypnosis  for 
medical  purposes,  there  was  a  paucity  of  evidence  to  support  any  form 
of  licensure  or  statutory  acknowledgment  of  a  particular  group  of 


ASSEMBLY  INTERIM   COMMITTEE  ON   PUBLIC  HEALTH  65 

individuals  not  licensed  in  the  healing  arts  who  would  be  granted  in 
effect  an  exemption  from  Section  2141. 

Again  any  such  request  for  the  granting  of  a  license  must  be  seen  in 
the  perspective  of  the  total  state  licensing  program,  the  characteristics 
of  the  group  seeking  recognition,  and  the  criteria  of  necessity  involved. 
State  licensing  can  be  viewed  as  an  attempt  to  bring  rationality  and 
order  to  an  occupational  segment  which  in  its  nonlicensed  state  is  or 
would  detract  from  the  public  health  and  safety.  Licensing  can  be  an 
attempt  to  create  or  recognize  an  occupational  group  and  by  setting 
standards  for  admission  and/or  practice  remove  a  negative  impinge- 
ment on  the  public  health  or  safety.  Licensing  should  not  be  an  award 
of  prestige.  It  is  a  perfectly  valid  and  very  necessary  utilization  of 
governmental  authority  in  important  or  vital  spheres  of  society. 

In  the  People  vs.  Cantor  the  court  stated  that  "AVhile  it  may  be 
that  one  day  the  use  of  hypnotism  may  be  recognized  sufficiently  to 
warrant  the  Legislature  to  license  that  practice,  to  date  it  has  not  done 
so."  From  the  evidence  presented  at  the  committee  hearing  and 
gathered  from  other  sources,  it  would  appear  that  those  who  practice 
hypnotism  in  a  manner  which  does  not  impinge  on  the  practice  of 
medicine  are  in  a  category  which  at  this  time  does  not  have  the  char- 
acteristics to  warrant  legislative  recognition  either  in  the  sense  of 
virtually  prohibiting  their  existence  or  creating  a  licensing  program. 

Conclusion 

The  findings  of  this  review  should  not  be  seen  as  constituting  a 
position  that  the  situation  as  it  now  exists  in  hypnosis  might  not  be 
altered  in  the  future.  It  is  an  area  of  interest  w^hich  seems  peculiarly 
susceptible  to  creating  great  interest  and  then  subsiding  into  quies- 
cence. As  the  Council  on  Mental  Health  wrote  in  the  introduction  to 
its  report  on  ' '  Medical  Use  of  Hypnosis ' ' : 

The  history  of  hypnosis  since  the  time  of  Mesmer  has  been 
characterized  by  a  series  of  curious  cycles  alternating  between  great 
interest  and  almost  complete  rejection.  This  phenomenon  in  itself  is 
an  indication  of  the  somewhat  mystical  aura  that  has  surrounded 
the  subject  through  the  years.  Recently,  owing  to  concatenation  of 
circumstances,  there  has  been  a  reawakened  interest  in  hypnosis. 
(7,  p.  186) 

There  are  thus  at  least  three  conditions  that  would  prompt  a  reevalua- 
tion  of  the  committee's  position. 

1.  Evidence  to  indicate  that  despite  the  presence  of  Section  2141 
of  the  Business  and  Professions  Code  there  have  been  a  number 
of  cases  in  which  individuals  without  licenses  in  the  healing  arts 
were  infringing  into  the  area  of  medical  use  of  hypnosis. 

2.  That  hypnotism  was  removed  from  where  it  now  resides  as  a 
subject  of  interest,  i.e.,  with  a  segment  of  the  medical  profession 
and  a  small  number  of  "lay  practitioners"  and  became  something 
of  a  mass  phenomena  in  turn  causing  an  impact  on  the  public 
health  and  safety. 


66  ASSEMBLY  INTERIM   COMMITTEE  ON  PUBLIC   HEALTH 

3  That  the  use  of  hvpnosis  in  nonmedical  instances,  whether 
for 'memory  training  or  the  like,  had  created  a  problem  for  in- 
dividuals to  the  extent  that  a  restriction  of  the  process  itselt,  not 
simply  its  medical  usage,  would  contribute  to  the  public  health  and 
safety. 
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REPORT  OF  THE  SUBCOMMITTEE  ON  ENVIRONMENTAL 
POLLUTANTS 


Subcommittee  on  Environmental  Pollutants 

LEO  J.   RYAN,   Chairman 

AB   2467:   Radioactive  material  waste  disposal  sites 

Recommendation 

The  committee  proposes  that  legislation  be  enacted  which  be- 
fore a  radioactive  material  waste  disposal  site  in  California  be 
established  that  such  a  site  be,  (1)  economically  beneficial  to 
atomic  energy  development  in  California,  and,  (2)  meet  require- 
ments of  public  health  and  safety.  That  the  Coordinator  of 
Atomic  Energy  Development  and  Radiation  Protection  be 
responsible  for  the  determination  as  to  economic  benefit ;  and  that 
the  coordinator  solicit  the  advice  of  the  Atomic  Energy  Develop- 
ment Council. 

Findings 

1.  With  the  expiration  of  ACR  87  in  September  of  1965  the 
California  Department  of  Public  Health  will  have  no  authority 
to  deny  licenses  for  the  establishment  of  several  disposal  sites 
in  California. 

2.  There  is  considerable  doubt  if  there  is  sufficient  radioactive 
waste  in  California  to  support  even  one  California  site. 

Recommended  Legislation 

Section  1.  Section  25812  is  added  to  the  Health  and  Safety  Code, 
to  read : 

25812.  The  department  shall  not  grant  any  license  to  establish 
and  operate  a  radioactive  waste  disposal  site  unless  all  of  the  fol- 
lowing requirements  are  satisfied : 

(a)  The  land  on  which  the  radioactive  wastes  are  to  be  buried 
is  owned  by  the  federal  or  state  government. 

(b)  The  department  determines  that  the  site  is  consistent  with 
the  public  health  and  safety. 

(c)  The  department  receives  a  finding  from  the  Coordinator  of 
Atomic  Energy  Development  and  Radiation  Protection  that  the  es- 
tablishment and  operation  of  the  site  will  be  of  economic  benefit 
to  atomic  energy  development  in  this  state.  The  coordinator,  in  ar- 
riving at  such  a  finding,  shall  consult  with  the  Advisory  Council 
on  Atomic  Energy  Development  and  Radiation  Protection. 

Analysis 

The  need  for  the  above  legislation  derives  from  the  lack  of  authority 
on  the  part  of  the  State  of  California  to  limit  the  number  of  radioac- 
tive waste  disposal  sites  in  the  state. ^ 

1  "The  regulations  of  the  Department  of  Public  Health  set  standards  for  the  disposal 
of  radioactive  waste.  If  these  standards  can  be  met  by  more  than  one  company, 
there  is  no  apparent  reason  whv  more  than  one  company  would  not  be  entitled  to 
a  license  to  burv  radioactive  wastes."  Letter  from  Attorney  General  Stanley 
Mosk  to  Mr.  Alexander  Grendon,  Coordinator,  Atomic  Energy-  Development  and 
Radiation  Protection.  Februarv  1,  1963.  See  also  California  Administrative  Code, 
Title  17,  Section  30194,  "General  Requirements  for  the  Issuance  of  Specific  Li- 
censes." 

(71) 
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During  the  1963  session,  two  relevant  measures  were  introduced 
AB  2467  would  have  made  the  finding  that  the  public  health  and 
safety  and  also  the  needs  of  atomic  energy  development  required  that 
there  be  a  limitation  on  the  number  of  sites.  The  bill  also  set  up  a 
"public  interest"  test  for  the  conduct  of  any  operations. _  AOK  »/ 
requested  the  State  Department  of  Public  Health  to  "restrict  the  is- 
suance of  permits  which  authorize  the  burial  of  radioactive  waste  to 
the  permits  which  the  department  determines  are  absolutely  essential 
to  meet  the  needs  of  industry  ..."  The  time  period  covered  by  AOK 
87  expires  on  the  91st  day  after  the  final  adjournment  ot  the  lybb 
Regular  Session  of  the  Legislature.  Thus  some  form  of  legislation 
must  be  passed  during  the  1965  session  to  prevent  the  department 
from  having  to  issue  several  licenses. 

The  main  consideration  is  simply  that  the  state  must  have  an  on- 
going interest  in  these  sites.  If  any  were  to  be  abondoned  by  a  private 
company,  the  interest  of  the  state  would  not  cease.  The  state  thus  has  a 
legitmate  interest  in  protecting  itself  from  a  needless  pro- 
liferation of  these  sites.  At  the  December  2,  1963,  hearing  of  the  Sub- 
committee on  Environmental  Pollutants,  Dr.  John  Heslep,  Chief  ot 
the  Bureau  of  Radiological  Health,  testified  on  this  point : 

We  feel  that  this  existing  situation  does  put  us  in  an  indefensi- 
ble position  because  as  Mr.  Blanc  has  pointed  out,  we  feel  very 
strongly  that  the  number  of  sites  should  be  limited  because  the 
state  must  maintain  surveillance  over  these  sites  in  perpetuity. 
Some  of  it  lasts  thousands  of  years,  and  if  the  site  were  abandoned 
by  a  private  company  the  state  would  have  to  continue  to  mam- 
tain  surveillance  for  health  and  safety,  so  we  feel  very  strongly 
that  we  need  some  legislative  relief  from  the  existing  situation. 

At  the  subcommittee  hearing  there  was  considerable  testimony  on 
the  financial  aspects  of  site  management  and  the  need  for  competition. 
From  the  evidence  that  has  been  presented  to  the  committee  there  is 
some  doubt  that  there  is  sufficient  radioactive  waste  to  support  even 
one  site  in  California.  The  conclusion  of  the  Atomic  Energy  Coordi- 
nator's survey  and  the  California  Manufacturers'  Association  Commit- 
tee on  Atomic  Energy  and  Radiation  Protection  both  reflect  the  lack 
of  a  necessity  for  multiplicity  of  sites  and  the  ambiguity  m  the  mean- 
ing of  competition  in  this  area. 

All  of  those  interviewed  (the  largest  producers  of  radioactive 
waste  in  California)  stated  that  some  competition  would  be  bene- 
ficial to  the  industry,  economically  and  technically.  At  the  same 
time  it  was  felt  that  should  there  not  be  enough  business  to  sup- 
port two  sites  (Nevada  and  other),  the  present  situation  was  ac- 
ceptable and  although,  while  not  too  desirable,  it  still  did  not  hin- 
der industry  in  its  use  of  radioactive  materials.  The  consensus 
seemed  to  favor  a  second  site  but  not  necessarily  one  in  California. 
Operation  of  the  site  in  Washington  by  California  Nuclear  at  costs 

3  Environmental  Pollutants,  Hearing  of  the  Subcommittee  on  Environmental  Pollu- 
tants of  the  Assembly  Interim  Committee  on  Pubhc  Health,  December  z,  lybi, 
v70  ?ir  similar  Testimony  see  the  testimony  of  the  Atomic  Energy  Coordinator 
pp  27-34  and  also  California  Coordinator  of  Atomic  Energy  Development  and 
Radiation  Protection.  Fifth  Annual  Report,  (January  14,  1965).  pp.  6  and  7. 
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to  California  industry  competitive  with  Xucloar  Engineering's  sat- 
isfied most  of  those  contacted.  At  the  present  time  it  also  appears 
that  two  operating  organizations  with  two  separate  burial  sites 
are  adequate  to  handle  the  California  radioactive  waste  demand 
for  the  next  5  to  10  years.  This  is  not  intended  to  preclude  other 
firms  from  entering  into  this  business  but  rather  to  suggest  an 
adequate  minimum  level  of  service.^ 

This  rather  cursory  study  would  indicate  that  California  only 
7iceds  one  low  level  solid  waste  burial  ground.  It  would  also  indi- 
cate that  the  number  of  firms  hauling  only  v.aste  would  not  be  too 
large  in  that  an  average  truck  can  take  1,000  to  1,500  cu.  ft./load. 
(Less  than  50  trips  per  year  to  the  burial  ground  from  the  collec- 
tion points.)  This  true  technical  need  for  a  burial  site,  which  is 
actually  satisfied  by  the  Beatty,  Nevada,  site,  must  be  balanced 
against  the  benefits  of  competition,  benefits  to  the  state  and  its  in- 
dustry due  to  ease  of  burial  from  more  than  one  site,  the  fact 
that  waste  disposal  is  a  sideline  activity  to  most  of  the  companies 
involved,  etc.^ 

The  legislative  role  here,  however,  is  to  establish  a  procedure  and  a 
criteria  whereby  an  evaluation  can  be  made  on  an  application  for  any 
radioactive  waste  disposal  site  in  California.  To  this  end,  the  proposed 
legislation  establishes  three  criteria: 

(a)  The  land  on  which  the  radioactive  wastes  are  to  be  buried 
is  owned  hy  the  federal  or  state  government. 

(b)  The  department  determines  that  the  site  is  consistent  with 
the  public  health  and  safety. 

(c)  That  the  establishment  and  operation  of  the  site  will  be  of 
economic  benefit  to  atomic  energy  development  in  California. 

The  procedure  for  decision  making  utilizes  the  appropriate  expert 
bodies.  The  Department  of  Public  Health  will  have  the  responsibility 
for  consistency  of  the  site  with  public  health  and  safety.  The  depart- 
ment must  also  receive  a  finding  from  the  individual  responsible  within 
California  government,  for  atomic  energy  development  that  the  estab- 
lishment and  operation  of  the  site  will  be  of  economic  benefit  to  atomic 
energy  in  the  state.  In  the  process  of  making  his  finding  and  recom- 
mendation, the  legislation  provides  for  his  consulting  with  the  Advis- 
ory Council  on  Atomic  Energy  Development  and  Radiation  Protection. 
The  main  goal  involved  in  this  area  is  that  California  government 
must  be  in  a  position  to  continue  the  policy  declared  in  the  Atomic 
Energy  Development  and  Radiation  Protection  Law  of  1959. 

To  encourage  the  constructive  development  of  industries  produc- 
ing or  utilizing  atomic  energy  and  radiation  and  to  eliminate  un- 
necessary exposure  of  the  public  to  ionizing  radiation.^ 

To  accomplish  this  end  the  structure  of  state  government  must  remain 
flexible  in  order  to  cope  with  a  constantly  shifting  technology.  The 
alternatives  to  the  recommended  legislation  are  to  either  issue  licenses 


» Califorina   Coordinator   of   Atomic   Energy   Development   and   Radiation    Protection. 
"Radioactive  Waste  Disposal  Enterprises  in  California,"  (typed  manuscript,  p.  8). 
*  Ibid.'  p.  7. 
5  Health  and  Safety  Code,  25710. 
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en  Uanc,  or  to  have  a  situation  where  licenses  are  issued  without  ef- 
fective criteria,  or  to  tie  the  hands  of  the  state  m  such  a  manner  as 
to  make  it  impossible  to  grant  any  license  except  by  special  legislation. 

AB  2512:   Labeling  of  detergents  and  soaps  supplied  to 
restaurants 

Recommendation 

It  is  recommended  that  the  proposed  statute  requiring  specilic 
labeling  of  restaurant  detergents  not  be  enacted  at  this  time. 

Findings 

1.  There  is  not  sufficient  evidence  at  this  time  to  indicate  a  neces- 
sity for  specific  labeling  legislation  of  this  type. 

2  The  California  Kestaurant  Act's  requirements  for  restaurant 
'  sanitation  seem  to  adequately  cover  the  intent  of  the  proposed 
legislation. 

Analysis 

At  the  December  2  hearing  of  the  subcommittee,  no  wituesses  ap- 
peared to  testifv  in  favor  of  this  legislation.  The  original  stimulus  tor 
its  introduction  was  that  it  was  possible  for  inferior  soap  products  to 
be  sold  to  restaurants  for  cleaning  and  dishwashing  purposes.  Opposi- 
tion to  the  legislation  was  presented  by  the  Soap  and  Detergent  Associa- 

tion  ^ 

A  recommendation  for  passage  of  AB  2512  would  involve  a  finding 
that  the  California  Restaurant  Act  of  1961  has  not  been  operating  ef- 
fectively in  this  area.  There  are  extensive  requirements  m  this  act 
dealing  with  the  cleaning  of  dishes.  There  is  the  requirement  that  dishes 
shall  be  washed  "with  an  effective  detergent,"  and  there  is  a  penalty 
for  the  violation  of  the  requirements  of  the  act.^  At  this  time  the  evi- 
dence necessary  to  support  the  enactment  of  this  measure  has  not  been 
accumulated,  and  it  would  appear  that  the  existing  law  adequately 
covers  the  purpose  of  the  bill. 

AB  2379:   Sewerage  treatment  facilities 

RecommendaWon 

.  Sufficient  evidence  has  not  been  presented  to  justify  enactment  of 
legislation  as  proposed  in  AB  2379. 

Analysis 

No  representatives  appeared  to  testify  either  for  or  against  this 
legislation  at  the  subcommittee  hearing. 

B  Enviro7imental  Pollutants,  PV:  'i^-^^-  oo-cn    os-cq    9Rfin9   fiOfi 

T  Health  and  Safety  Code,  Sections  28o.t9,  28d60,  28o63,  28602-bOb. 
8  Health  and  Safety  Code,  Section  28692. 
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Subcommittee  on  Drugs  and  Hazardous  Substances 

F.   DOUGLAS  FERRELL,  Chairman 
AB  2033:   Investigational  Drugs 

Recommendation 

It  is  recommended  that  the  proposed  statute  dealing  with  changes 
in  the  procedures  in  the  use  of  investigational  drugs  not  be 
adopted. 

Findings 

1.  The  federal  law  on  the  use  of  investigational  drugs  was  thor- 
oughly revised  by  the  1962  Kefauver-Harris  Act. 

2.  That  the  enactment  of  AB  2033  would  remove  California  from 
conformity  with  the  federal  laAV. 

3.  The  effects  on  medical  research  in  California  of  the  procedures 
put  forth  in  AB  2033  are  difficult  to  assess  but  would  probably 
be  deleterious. 

Analysis 

As  now  in  force,  the  Food  and  Drug  Administration  regulations 
dealing  with  patient  notification  and  consent  in  clinical  pharmacology 
and  clinical  investigations  state  that : 

The  investigator  certifies  that  he  will  inform  any  subjects,  in- 
cluding subjects  used  as  controls,  or  their  representatives,  that 
drugs  are  being  used  for  investigational  purposes,  and  will  obtain 
the  consent  of  the  subjects,  or  their  representatives,  except  where 
this  is  not  feasible  or,  in  the  investigator's  professional  judgment, 
is  contrary  to  the  best  interests  of  the  subjects. 

The  regulations  on  this  point  are  the  result  of  an  amendment  to 
the  Kefauver-Harris  Drug  Law  of  1962  by  Representative  Friedel  of 
Mar_yland.^  The  amendment  was  strongly  supported  by  the  National 
Health  Federation  which  described  the  events  in  the  following  man- 
ner. 

An  attempt  was  made  when  the  bill  went  to  conference  to  de- 
stroy the  Friedel  consent  amendment,  but  we  were  able  with  the 
support  of  these  representatives  to  keep  the  amendment,  but  were 
not  able  to  prevent  the  opposition  from  tacking  on  a  phrase  that 
may  be  used  as  a  loophole.  Plowever,  the  fact  that  the  bill  as  finally 
passed  carries  the  Friedel  amendment  requiring  consent  before  use 
as  an  experimental  guinea  pig  has  established  the  principle  in  fed- 
eral law.  If  we  find  that  the  escape  clause  is  abused,  we  can  amend 
it  off  in  a  future  Congress.- 

The  meaning  of  "abused"  has  at  least  two  connotations:  (1)  that 
doctors  have  utilized  the  exemptions  too  liberally,  (2)  and/or  that  pa- 
tients have  been  subjected  to  harm  because  of  this  invoking  of  the  ex- 

1  For  one  view  of  the  factors  involved  in  the  patient  consent  amendment,  see  Richard 

Harris,   The  Real  Voice.   (1964).  New  York:  Macmillan  and  Company. 
''Bulletin,  National  Health  Federation,  Vol.  VIH,  No.   11,  Nov.   1962,  p.  22. 
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ceptions  At  the  hearing  of  the  Subcommittee  on  Drugs  and  Hazardous 
Substances  in  Los  Angeles  on  November  11,  1963,  representatives  ot  the 
National  Health  Federation  testified  but  did  not  touch  on  these  points. 
There  are  apparently  t^^'o  distinctly  separate  aspects  to  a  mandatory 
informing,  i.e.,  without  anv  discretion  on  the  part  of  the  doctor.  The 
first  of  these  is  that  by  being  informed  the  patient  will  protect  him- 
self from  harm  through  declining  to  participate  m  the  use  ot  the  drug. 
The  second  contention  is  quite  different  and  is  essentially  that  there  is 
an  absolute  right  to  know  which  ought  not  to  be  abridged. 

AB  2033  as  amended  states  that  its  provisions  shall  not  apply  to  the 
use  of  an  investigational  drug  in  the  course  of  a  scientific  study  con- 
ducted by  a  university  nor  within  a  facility  under  the  direct  control 
of  the  universitv.3  The  rationale  of  AB  2033  is  thus  closely  linked  with 
the  patient  serving  as  a  barrier  to  the  possibly  negative  consequences  of 
the  testing  of  investigational  drugs  by  individual  doctors  not  associ- 
ated with  an  institutional  environment  such  as  a  university.  There  is 
some  indication  that  the  qualifications  of  those  involved  m  investigating 
drugs  are  less  than  would  be  desirable.^ 

The  central  issue,  however,  would  appear  to  be  whether  the  manda- 
torv  notification  provisions  of  AB  2033  offer  the  most  suitable  manner 
of  ensuring  patient  safety  to  the  greatest  degree  possible.  There  has 
been  little  evidence  to  indicate  that  the  modvs  overandi  of  such  a  pro- 
vision would  provide  a  comprehensive,  measurable,  and  adequate  con- 
tribution to  the  problems  involved  in  the  testing  of  investigational 
drugs.  If  the  procedures  that  the  Food  and  Drug  Administration  re- 
quires are  inadequate,  mandatory  patient  consent  offers  little  hope  ot 
making  a  substantial  contribution  to  the  prevention  of  negative  conse- 
quences If  the  Food  and  Drug  Administration  regulations  are  per- 
forming the  task  which  they  were  designed  for,  then  the  mandatory 
patient  consent  procedure  in  California  as  a  contribution  to  the  pre- 
vention of  negative  consequences  appears  to  be  unnecessary 

The  context  of  such  an  evaluation  includes  the  fact  that  the  Ketau- 
ver-Harris  amendments  are  relatively  new  and  should  be  given  an  op- 

3  "The  federation  is  not  opposed  to  the  use  of  human  beings  for  drug  experimentation 
nrovided  m  such  experimental  studies  be  made  by  qualified  scientists  (2)  that 
?uch  exneriments  bl  made  by  recognized  universities  in  medical  facilities  owned 
orcontrollLdbv  said  universities,  (3)  the  only  deviation  from  this  rule  would 
be  fndfre  emergencies  such  as  where  a  physician  had  tried  all  kno^yn  remedies 
and  in  an  ei^i^eavor  to  save  a  Ufe  would  use  an  experimental  drug.  (4)  wlierever 
no^ible^nd  practical  all  of  the  foregoing  should  be  done  only  with  the  full 
knfwled°-e  and  consent  of  the  patient,  his  parent,  or  responsible  guardian  and 
(Srexperim^ntation  bv  individual  doctors  should  under  no  condition,  except  tliat 
of  a  di?f  emiSency,  be  carried  on  without  the  full  knowledge  and  consent  of  the 

^^^.^l^e^as^%n^d%7sTan^^'ilTfTdtllio^nT^^ 

are  nS  qualified  to  set  up  proper  experimental  conditions,  keep  proper  records. 

experimentation  to  universities  as  sugsested  in  point;  (1)   and    (2)   would  be  a 
^L''e\.r?rr'"F?.'d°'F  f£'rt"?'Sd^:.!''&fSraVSLlth  Federation,   in  support 

December  11,  1964. 
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portunity  to  be  evaluated  before  the  eiiactment  of  a  state  law  modi- 
fyiug  oiie  aspect.  There  is  thus  a  federal-state  issue  involved  here.  In 
itself,  the  argument  that  the  state  should  not  deviate  from  federal  stan- 
dards is  not  a  sufticient  argument  against  the  adoption  of  AB  2033, 
but  in  association  with  the  recent  and  comprehensive  nature  of  the 
federal  law  together  with  the  lack  of  information  indicated  that  the 
bill  would  accomplish  its  goal,  the  federal  regulations  serve  as  a  de- 
terrent to  a  recommendation  for  the  enactment  of  the  bill.  At  the  com- 
mittee hearing  there  was  also  testimony  on  the  negative  effects  of  AB 
2U33  on  drug  research  in  California.  (1,  p.  68) 

There  was,  however,  by  those  testifying  against  the  bill,  a  lack  of 
information  put  forth  on  the  actual  utilization  of  the  exceptions  to  pa- 
tient consent  provisions  provided  by  the  FDA  regulations.  It  would 
appear  that  consideration  should  be  given  to  the  question  of  w^hether 
or  not  the  investigator  who  invokes  these  exemptions  should  be  re- 
quired to  note  this  in  his  reporting  to  both  the  FDA  and  the  con- 
tractor for  whom  he  is  doing  the  investigation. 

AB  2538:   Chloromycetin 

Recommendation 

That  the  committee  concur  with  the  1962  Senate  interim  study  of 
the  Department  of  Public  Health  that  a  special  legislative  cate- 
gory not  be  enacted  for  this  drug. 

Findings 

1.  There  have  been  extensive  governmental  reviews  of  the  use 
and  characteristics  of  Chloromycetin. 

2.  Each  of  these  has  concluded  that  there  is  no  need  to  enact 
legislation  such  as  AB  2538  placing  chloramphenicol  in  a  spe- 
cial legislative  drug  category. 

3.  There  is  the  need  for  an  on-going  analysis  of  the  usage  of  this 
drug.  This  need  is  being  met  in  a  joint  study  by  the  California 
Department  of  Public  Health,  the  California  Medical  Associa- 
tion,  and   the   California  Pharmaceutical  Association. 

Analysis 

The  drug  chloramphenicol  is  intimately  connected  with  two  of  the 
most  prevalent  themes  in  the  concern  with  the  meaning  of  modern 
drug  technology.  The  first  of  these  centers  around  the  ability  of  the 
doctor  to  absorb  the  breadth  and  depth  of  knowledge  necessary  to 
ensure  as  safe  a  usage  as  is  possible  of  these  products.  The  second 
theme,  which  must  include  a  value  judgement  on  the  first  point,  is  the 
attempt  to  calculate  to  some  degree  of  validity  a  risk/benefit  formula 
to  evaluate  whether  a  specific  drug  should  be  allowed  to  become  or 
remain  accessible  to  the  medical  profession.  The  centrality  of  chloram- 
phenicol in  the  discussion  of  these  two  factors  is  clearly  illustrated  by 
the  following  exchange  between  the  subcommittee  chairman  and  the 
U.S.  Commissioner  of  the  Food  and  Drug  Administration  during  a 
recent,  extensive  congressional  review  of  drug  safety. 
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Mr.  Fountain.  May  I  interrupt  you,  Mr.  Larrick,  to  say  that  I 
suspect  a  problem  arising  for  the  doctors  is  in  finding  time  to 
read  and  study  this  material  before  they  make  the  decision. 

Mr.  Larrick.  Very  true,  Mr.  Chairman. 

Mr.  Fountain.  And  it  is  extremely  important  that  they  be  fami- 
liar with  it. 

Mr.  Larrick.  It  is  extremely  important,  particularly  when  you 
realize  a  very  large  percentage  of  the  drugs  the  doctor  uses  today 
were  not  available  when  more  than  two-thirds  of  the  doctors 
graduated  from  medical  school,  because  they  have  been  developed 
so  recently. 

Mr.  Fountain.  Thank  you. 

Mr.  Larrick.  It  is  good  medical  practice  to  administer  penicillin 
to  a  patient  with  no  previous  history  of  penicillin  sensitivity  who 
is  suffering  from  a  raging  infection  caused  by  microorganisms 
susceptible  to  this  antibiotic.  But  occasionally,  within  minutes 
after  a  doctor  administers  an  injection  of  penicillin,  the  patient 
gasps  for  breath — shows  signs  of  distress  and  dies  almost  imme- 
diately from  a  reaction  known  as  anaphylactic  shock. 

We  would  not  be  justified  in  taking  penicillin  off  the  market  be- 
cause of  these  infrequent  reactions.  The  reason  is  that  many  more 
lives  are  saved  each  year  because  of  the  good  penicillin  does  than 
are  lost  because  of  the  anaphylactic  reactions. 

If  I  had  typhoid  fever  or  a  member  of  my  family  had  typhoid 
fever,  I  would  want  the  attending  physician  to  prescribe  chloram- 
phenicol. This  is  the  only  drug  available  today  that  offers  outstand- 
ing promise  of  cure  of  this  disease.  Without  it  1  victim  out  of 
10  will  die.  With  it,  only  one  or  two  per  hundred  will  die.  There 
are  also  certain  other  conditions  in  which  this  antibiotic  is  the 
drug  of  choice.  Every  year  some  people  who  have  received  chlor- 
amphenicol appear  to  recover  and  then  in  the  next  few  weeks  be- 
come listless,  tired,  generally  worn  out,  and  later  die  because  the 
chloramphenicol  has  destroyed  their  blood-forming  mechanism. 
They  suffer  from  a  condition  known  as  aplastic  anemia.  They  do  not 
manufacture  enough  blood  cells  to  maintain  life. 

We  have  reviewed  the  facts  on  chloramphenicol  repeatedly 
and  extensively.  We  have  consulted  outstanding  physicians  skilled 
in  the  use  of  antibiotics.  On  two  occasions  we  have  consulted 
panels  of  medical  experts  convened  at  our  request  by  the  National 
Research  Council.  The  decision  every  time  has  been  and  still  is 
that  the  lives  saved  by  chloramphenicol,  properly  used,  far  exceed 
the  lives  that  are  lost  because  of  the  drug.  We  would  not  be  justi- 
fied in  removing  chloramphenicol  from  the  market;  we  do  require 
very  extensive  warnings  in  the  labeling  of  the  drug  to  remind 
physicians  of  the  hazard.  (5,  p.  148) 

The  governmental  decisions  involved  here  are  of  a  different  type 
than  those  facing  the  individual  physician.  As  the  Commissioner  of  the 
U.S.  Food  and  Drug  Administration  has  testified : 

The  decision  to  approve  a  drug  for  marketing,  or  to  withdraw 
an  earlier  approval  requires  a  weighing  of  the  benefit  to  be  ex- 
pected from  use  of  the  product  against  the  risk  inherent  in  its 
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nse.  While  this  is  the  same  type  of  decision  a  physician  makes  each 
time  he  prescribes  a  drug  for  a  patient,  the  government  must  con- 
sider a  number  of  factors  not  pertinent  to  the  individual  physi- 
cian 's  decision.  The  government  must  consider : 

Not  just  a  patient  with  a  disease  process ; 

Not  just  the  skills  of  a  physician,  including  his  ability  to  ar- 
rive at  a  correct  diagnosis,  his  awareness  of  recent  scientific 
discoveries  relating  to  the  drug,  and  his  willingness  to  read  the 
labeling  of  the  new  drug,  to  perform  the  tests  prerequisite  to  its 
safe  use,  and  to  take  the  time  to  make  other  observations  required 
for  proper  use  of  the  medication. 

The  government  must  make  a  judgment  as  to  the  hazards  likely 
to  be  encountered  when  the  drug  is  employed:  by  physicians  of 
varying  skills  and  abilities,  in  patients  with  a  multitude  of  dis- 
ease processes,  many  occurring  concurrently,  and  in  patients  in- 
correctly diagnosed  or  inadequately  tested  with  accepted  labora- 
tory procedures.  (5,  p.  153) 

Government  and  Chloramphenicol 

The  federal  government's  concern  with  the  drug's  characteristics 
goes  back  to  1952.  The  FDA  has  summarized  its  activities  in  the 
following  manner : 

Chloramphenicol  (Chloromycetin) 

This  antibiotic  was  first  certified  in  1949. 

Beginning  in  1950  reports  appeared  that  aplastic  anemia  had 
been  observed  following  its  use. 

In  1951,  New  and  Non-official  Remedies,  a  publication  of  the 
American  Medical  Association,  reported  blood  changes  caused  by 
the  use  of  the  drug. 

On  June  28,  1952,  an  editorial  in  the  Journal  of  the  American 
Medical  Association  referred  to  additional  reports  of  the  effect  of 
the  drug  on  blood  and  bone  marrow.  The  Food  and  Drug  Adminis- 
tration discontinued  the  certification  of  chloramphenicol  and  re- 
ferred the  question  to  the  National  Eesearch  Council  for  a  recom- 
mendation as  to  the  future  of  the  drug. 

In  August  1952,  the  ad  hoc  committee  made  its  recommendations, 
and  they  were  immediately  made  effective  by  the  Food  and  Drug 
Administration.  The  label  was  required  to  bear  a  statement: 
"Warning:  Blood  dyscrasias  may  be  associated  with  intermittent 
or  prolonged  use.  It  is  essential  that  adequate  blood  studies  be 
made. ' ' 

The  official  brochure  was  required  to  bear  a  warning  at  the 
top  of  the  circular  as  follows:  "Certain  blood  dyscrasias  (aplas- 
tic anemia,  thrombocytopenia  purpura,  granulocytopenia,  and 
pancytopenia)  have  been  associated  with  the  administration  of 
chloramphenicol.  It  is  essential  that  adequate  blood  studies  be 
made  when  prolonged  or  intermittent  administration  of  this  drug 
is  required.  Chloramphenicol  should  not  be  used  indiscriminately 
or  for  minor  infections." 
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The  use  of  the  drug  dropped  sharply  after  this  ^a^^i^S'  ^^^ 
by  the  middle  of  1960,  its  use  had  greatly  increased  The  Journal 
of  the  American  Medical  Association  again  issued  a  warning 
ao-ainst  indiscriminate  use.  ,     .    .  ,     ^. 

^On  November  28,  1960,  the  Food  and  Drug  Administration  again 
requested  the  National  Research  Council  to  review  the  status  of 
chloramphenicol  and  to  make  recommendations  both  on  Proposais 
for  improving  the  labeling  and  on  the  question  whether  the  use 
of  chloramphenicol  should  be  discontinued  entirely  or  restricted 
to  hospitalized  patients  only. 

On  January  11,  1961,  the  ad  hoc  committee  made  its  recommen- 
dations The  hospital  restriction  was  not  approved,  but  the  modi- 
fications of  the  labeling  were.  The  committee's  report  was  ac- 
cepted and  announced  in  a  press  release  on  January  22,  IJbl,  and 
?he  regulations  providing  for  the  relabeling  of  this  drug  were 

issued  on  February  3,  1961.  ,     ^  .    i         xi,    k^++1o  ..n,^  nn 

Under  these  revised  regulations,  the  label  on  the  bottle  and  on 
its  package  is  required  to  bear  the  statement,  'Warning -.Blood 
dyscrasias  may  be  associated  with  the  use  of  chloramphenicol.  It 
is  essential  that  adequate  blood  studies  be  made  (see  enclosed 
warnings  and  precautions)."  _  -,  .    i      •        •+!.  +i.« 

Packao-es  were  required  to  bear  an  insert,  and  to  begin  with  the 
following  statements  which  were  to  be  underscored  or  italicized : 

(a)  "Warning— Serious  and  even  fatal  blood  dyscrasias  (aplas- 
tic anemia,  hypoplastic  anemia,  thrombocytopenia,  granulocytope- 
nia) are  known  to  occur  after  the  administration  of  chloramphen- 
icol Blood  dyscrasias  have  occurred  after  both  short-term  and 
prolonged  therapy  with  this  drug.  Bearing  in  mmd  the  possibil- 
ity that  such  reactions  may  occur,  chloramphenicol  should  be  used 
only  for  serious  infections  caused  by  organisms  that  are  suscepti- 
ble to  its  antibacterial  effects.  Chloramphenicol  should  not  be  used 
when  other  less  potentially  dangerous  agents  will  be  ettective ;  or 
in  the  treatment  of  trivial  infections  such  as  colds,  influenza,  or 
viral  infections  of  the  throat;  or  as  a  prophylactic  agent 

Cb)  "Precautions— It  is  essential  that  adequate  blood  studies  be 
made  during  treatment  with  the  drug.  AVhile  blood  studies  may 
detect  early  peripheral  blood  changes,  such  as  leukopenia  or  gran- 
ulocvtopenia,  before  they  become  irreversible,  such  studies  cannot 
be  relied  upon  to  detect  bone  marrow  depression  prior  to  develop- 
ment of  aplastic  anemia."  ,  .  .  r.  -x  -ur  „+^^,.  nn 
This  order  was  made  effective  on  the  date  of  its  publication  m 
the  Federal  Register,  February  10,  1961,  but  it  stated: 

"However,  to  facilitate  the  orderly  transition  from  the  labeling 
heretofore  used  to  the  new  labeling  the  Commissioner  will  tor  a 
period  of  30  days,  certify  chloramphenicol  preparations  bearing 
the  packaging  labels  adopted  on  the  basis  of  the  recommendations 
of  the  NRC  in  1952,  upon  a  showing  that  the  firm  requesting  cer- 
tification has  disseminated  to  all  practitioners  licensed  by  law  to 
administer  the  drugs,  a  brochure  containing  the  new  warnings. 

The  mailing  of  the  complete  new  warnings  to  physicians  was 
made  promptly.  Everything  certified  smce  March  10,  1961,  has  had 
the  insert  and  the  new  label  warning. 
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The  concern  with  this  drug  in  California  was  traced  up  to  January, 
1963  by  the  Report  of  the  Senate  Factfindino;  Committee  on  Public 
Health  and  Safety  (2),  and  the  study  of  the  California  Department  of 
Public  Health  (3).  The  Senate  study  concluded  that  the  bill  under 
study  comparable  to  AB  2538  (SB  35)  "is  not  believed  feasible  in 
original  or  amended  form  at  this  time"  (2,  p.  77).  The  Department 
of  Public  Health  report  concluded  that  "At  this  time  there  is  no  sound 
basis  for  legislative  action  to  restrict  or  control  the  use  of  the  drug 
chloramphenicol  by  practicing  physicians,"  but  added  that  "Should 
aplastic  anemia  continue  to  occur  in  association  with  chloramphenicol 
used  for  viral  or  trivial  infections,  it  will  be  necessary  to  reevaluate 
the  situation  in  respect  to  the  need  for  legislative  control"  (3). 

During  the  1963  session,  tAvo  Senate  Resolutions,  SR  150  and  151, 
were  adopted  which  serve  as  the  basis  for  an  extensive  study  now  being 
conducted  by  the  State  Department  of  Public  Health,  the  California 
Medical  Association,  and  California  Pharmaceutical  Association  (4). 
The  first  three  objectives  of  this  study  are  of  particular  relevance  to 
legislative  decision  making. 

1.  To  determine,  as  feasible,  by  a  detailed  study  of  fatal  cases 
of  aplastic  anemia  in  California,  those  cases  due  to  or  associated 
with  chloramphenicol. 

2.  To  identify  avoidable  factors  related  to  deaths  of  aplastic  ane- 
mia associated  with  the  exhibition  of  chloramphenicol.  Examples 
of  preventable  features  in  such  cases  might  be : 

a.  Administration  of  chloramphenicol  for  conditions  too  minor 
to  justify  this  antibiotic. 

b.  Exhibition  of  chloramphenicol  for  conditions  for  which  an- 
other form  of  therapy  or  a  different  antimicrobial  agent 
would  have  been  preferable,  and  could  have  been  antici- 
pated. 

c.  Inadequate  supervision  of  the  patient  during  and  following 
the  period  of  administration,  by  observing  less  than  the 
minimum  acceptable  precautions,  such  as  clinical  reviews, 
periodic  blood  studies,  thorough  check  of  past  history  of 
drug  administration  and  reactions,  if  any. 

3.  To  use  the  information  acquired,  and  that  from  other  expert 
sources,  to  develop  recommendations  directed  to  an  attempt  to 
prevent  similar  deaths. 

This  last  objective  is  vitally  important  but  also  extremely  difficult 
in  that  the  translation  of  a  given  set  of  facts  on  a  condition  into  the 
formulation  of  a  procedure  to  prevent  this  condition  is  seldom  easily 
accomplished.  But  it  would  appear  that  there  is  a  proper  role  for  state 
effort.  These  themes  of  medical  competency,  risk/benefit  calculation,  and 
state  responsibility  are  involved  in  an  exchange  between  the  chairman 
of  a  congressional  subcommittee  and  the  U.S.  Commissioner  of  Food 
and  Drugs : 

Mr.  Fountain.  In  your  statement  you  said  there  is  no  such  thing 
as  absolute  safety  in  a  drug.  You  pointed  out  that  each  time  a 
physician  writes  a  prescription,  he  must  weigh  the  advantages  of 
a  drug  against  its  possible  dangers. 
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However,  chloramphenicol,  one  of  the  examples  you  cite  of  a 
dangerous  drug  the  advantages  of  which  outweigh  its  dangers,  is 
Known  to  have  been  frequently  misused,  it  is  not,  by  physicians 
who  have  prescribed  it  when  a  less  powerful  drug,  with  less  toxic 
potential,  would  have  been  sufficient  ?  If  so,  does  this  not  raise_  a 
question  concerning  the  extent  to  which  FDA  can  rely_  on  the  dis- 
cretion of  individual  medical  practitioners,  in  balancing  the  ad- 
vantages and  hazards  of  a  drug  1 

Mr.  Larrick.  Mr.  Chairman,  basically  I  think  your  question  goes 
to  the  heart  of  the  matter  of  states  rights.  My  conception  of  our 
responsibilities  in  this  respect  is  that  in  large  part  the  Food  and 
Drug  Administration  should  not  attempt  to  determine  the  require- 
ments for  and  the  individual  proficiencies  of  physicians  who  prop- 
erly, in  my  judgment,  are  licensed  and  regulated  by  the  states.  _ 

For  the  most  part — and  with  some  exceptions — I  think  our  job 
is  to  see  to  it  that  the  drug  as  it  is  placed  before  persons  who  are 
licensed  by  the  states  to  practice  medicine  and  to  administer  drugs, 
is  accompanied  by  information  that  is  sufficiently  comprehensive 
so  that  if  those  precautions  are  followed,  there  will  be  a  reason- 
able assurance  of  safe  use  of  the  drug. 

Now,  I  don't  think  that  is  absolute.  I  think  if  we  do  conclude 
that  the  misuse  of  the  drug  is  quite  general,  our  duty  would  not 
be  to  try  to  regulate  the  practice  of  medicine,  nor  to  try  to  step  into 
a  field  that  is  not  our  business,  but  simply  to  say  this  drug  is  in 
fact  doing  more  harm  than  good,  so  we  will  take  it  off  the  market. 

Mr.  Fountain.  You  make  an  important  observation,  of  which  I 
think  we  all  are  aware.  One  of  the  reasons  for  asking  the  question 
was  to  emphasize  the  tremendous  responsibilities  that  are  placed 
upon  members  of  the  medical  profession.  I  think  we  are  sometimes 
inclined  to  believe  that  all  they  have  to  do  is  dish  out  a  drug  on 
the  basis  of  some  advertisement  they  have  seen  that  it  is  good  for  a 
certain  purpose. 

But  they  do  have  a  very  important  responsibility  in  making  the 
decision  to  which  you  refer,  before  they  prescribe  a  drug.  (5,  p. 
180) 

There  is  thus  a  role  for  the  state  in  attempting  to  find  procedures 
to  compensate  for  possible  deficiencies  in  the  utilization  of  drugs  whose 
characteristics  put  them  near  the  margin  of  the  risk/benefit  calculation. 
With  reference  to  the  procedure  put  forth  in  AB  2538,=^  there  is  a  pau- 

BThe  following  exchange  indicates  to  some  extent  both  the  working  of  the  barrier  to 
misuse  i  e  the  patient  after  seeing-  the  label  becoming  a  check  on  the  doctor,  and 
the  possible  impediments  to  the  patient  providing  this  check.  „„„♦  ^^ 

Assemblyman  Marks  :  As  I  understand  it,  Mr.  Elfstrom,  this  drug  cannot  be 
obtained  except  by  prescription,  am  I  correct?  ^  ^  ^  .  ,   „.„^  ^^  „ 

So  in  order  to  get  the  drug,  it  follows  that  you  have  to  go  to  a  doctor  or  a 
physician  to  get  a  prescription  for  the  drug.  If  there  are  some  physicians  who 
are  improperly  prescribing  this,  actually  this  bill  would  not  prevent  them  from 
improperly  prescribing  it,  would  it? 

Mr.  Elfstrom  :  No,  it  wouldn't.  ,       .   .  ^       *         „^„„^«„ 

ASSEMBLYMAN  MARKS  :  So  if  3.  person  went  to  a  physician  and  got  a  prescrip- 
tion and  this  bill  were  passed,  this  person  would  still  have  received  a  prescrip- 
tion after  having  gone  to  the  doctor.  ■,        ^      ^„ 

Mr.  Elfstrom  :  Let  me  ask  you  in  turn.  If  this  bill  were  passed  and  you  de- 
veloped a  cold  or  sore  throat  and  went  to  a  physician  and  he  prescribed  Chloro- 
mycetin for  you,  and  it  was  on  the  label  that  it  should  be  used  very  carefully  and 
that  it  was  potentially  dangerous,  what  is  your  reaction? 

Assemblyman  Marks:  I  am  not  arguing  against  this  bill,  Mr.  Elfstrom.  iJut 
if  a  person  were  going  to  a  doctor  who  was  improperly  using  this  drug  and  ne 
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city  of  evidence  to  indicate  that  it  would  be  an  efficacious  method  of 
accomplishing  what  is  widely  acknowledged  to  be  a  necessary  goal. 
There  is  large  amount  of  evidence  to  indicate  that  reliance  on  a  label 
as  a  prime  contributor  to  rationality  on  the  part  of  the  home  consumer 
of  dangerous  substances  has  definite  limitations.*^ 

In  conclusion,  the  consensus  in  the  scientific  community  is  that  chlor- 
amphenicol is  associated  with  aplastic  anemia  (6,  7)  and  that  the  drug 
should  be  used : 

1.  Only  for  certain  conditions,  e.g.,  "serious  infections  caused 
by  organisms  that  are  susceptible  to  its  anti-bacterial  effects." 

2.  It  should  be  used  only  with  certain  procedures,  e.g.,  blood 
studies. 

.  It  is  the  task  of  the  joint  study  conducted  by  the  State  Department 
of  Public  Health,  the  California  Medical  Association,  and  the  Califor- 
nia Pharmaceutical  Association  to  determine  what  it  is  actually  being 
used  for  and  with  what  procedures.  It  is  the  further  task  of  this  joint 
study  to  translate  these  facts,  if  necessary,  into  recommendations  for  ac- 
tion to  rectify  the  improper  utilization  of  chloramphenicol.  It  is  the 
role  of  the  Legislature  to  determine  if  there  is  a  necessity  to  translate 
by  legislation  any  proposals  into  procedures  which  are  then  manda- 
tory in  the  handling  of  this  drug.  At  this  time  the  committee  concurs 
with  the  1962  Senate  interim  study  and  the  ongoing  study  of  the  De- 
partment of  Public  Health  that  a  special  legislative  category  not  be 
enacted  for  this  drug. 

HR  387:  Model  Rocketry 

Recommendation 

No  legislative  changes  are  necessary  in  the  statutes  relating  to 
amateur  or  model  rockets. 

Findings 

The  statutes  which  pertain  to  novice  rocket  activities  are  adequate 
to  protect  the  general  health  and  safety  while  providing  a 
framework  of  safety  for  the  users  of  these  rockets. 

still  had  confidence  in  him,  even  if  this  bill  were  passed,  he  still  would  presum- 
ably have  the  same  confidence  in  the  doctor.  The  patient  would  assume  that  the 
doctor  would  have  told  him  that  while  the  drug  is  dangerous,  in  this  particular 
instance,  it  was  the  proper  thing  to  be  used. 

Mr.  Elfstrom  :  You  could  be  sure  in  that  case  that  your  condition  would  be 
explained  to  you  thoroughly  by  your  doctor  and  that  if  he  felt  it  was  necessary  to 
prescribe  a  drug  as  potent  as  this  one  that  you  would  feel  that  it  was  a  very  serious 
condition.  I  have  had  various  newspapermen  who  have  become  familiar  with  this 
problem  who  have  told  me  they  have  gone  to  a  physician  and  had  the  drug 
prescribed  for  a  sore  throat,  and  when  they  questioned  the  physician  on  it,  he 
said,  "Well,  if  you  don't  want  to  take  it,  I  will  give  you  something  else."  For 
instance,  the  secretary  of  the  Senate  Factfinding  Committee  on  Public  Health 
and  Safety — his  wife  just  before  the  hearings  went  to  a  Palo  Alto  physician  with 
a  sore  throat,  and  he  prescribed  Chloromycetin,  and  when  she  questioned  him 
about  it,  he  changed  it  immediately.  (1,  pp.  11—13) 
» One  study  of  household  insecticides  label  reading  found  that  "only  slightly  more 
than  40  percent  of  those  questioned  reported  they  read  all  the  instructions  and 
knew  at  least  one  precaution.  Only  8  to  15  percent  knew  important  precautions 
required  for  years  on  all  aerosol  and  liquid  sprays."  Paper  presented  during  44th 
Annual  Midyear  Meeting,  Chemical  Specialties  Manufacturing  Association,  May 
1958,  reprinted  in  Interagency  Coordination  in  Environmental  Hazards  (Pesti- 
cides), Part  4,  hearing  of  the  Subcommittee  on  Reorganization  and  International 
Organizations  of  the  Senate  Committee  on  Governmental  Operations,  August 
20,  1963,  pp.  839-845. 
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Analysis 

Under  section  12503  of  the  Health  and  Safety  Code  "skyrockets, 
rockets,  including  all  similar  devices  employing  any  combustible  or 
explosive  material  and  which  rise  in  the  air  during  discharge,  are 
included  in  the  meaning  of  "  dangerous  fireworks. ''  Under  section 
12555  of  the  Health  and  Safety  Code  the  State  Fire  Marshal  with  the 
advice  of  the  Fire  Advisory  Board,  may  "adopt  reasonable  regula- 
tions providing  for  : ' ' 

(a)   the  granting  of  licenses  and  permits  for  amateur  research 
or  experiments  with  experimental  or  model  rockets  or  missiles, 
or  for  the  production,  transportation,  or  firing  of  experimental 
or  model  rockets  or  missiles. 
The  State  Fire  Marshal  has  recently  proposed  regulations  to  gov- 
ern the  utilization  of  model  rockets^  in  California.  The  key  issues  m 
this  area  are  the  degree  of  hazard  and  the  need  for  adult  supervision 
From  the  evidence  presented  to  the  subcommittee  (1,  pp.  126-159)  it 
would  appear  that  there  is  inevitably  a  potentially  hazardous  situa- 
tion when  these  articles  are  utilized.  There  is,  however,  also  the  element 
of  education  involved  here,  in  that  there  is  a  scientific  learning  experi- 
ence associated  with  the  proper  utilization  of  these  devices.  It  would 
appear  that  some   form   of   adult   relationship   to   the   utilization   ot 
these  devices  would  be  desirable.  . 

The  context  of  any  decisions  regarding  the  regulations  concerning 
"model  rocketry"  is  one  of  tenativeness  and  a  need  for  flexibility  to 
adapt  the  regulations  in  this  area  to  the  experience  gained.  For  this 
reason  the  present  statute  provisions  with  the  delegation  of  rule  mak- 
ino-  to  the  State  Fire  Marshal  offer  the  greatest  degree  of  flexbility. 
The  alternative  would  be  to  write  detailed  statutes  which  could  not 
provide  the  flexibility  necessary  in  what  is  likely  to  be  a  rapidly 
changing  area  of  youth  activity.  What  is  to  be  sought  m  this  area  is  a 
structure  which  is  adequate  to  protect  the  general  health  and  safety 
while  at  the  same  time  providing  a  framework  for  those  using  model 
rockets.  The  present  statutes  would  appear  to  offer  these  conditions. 

7  To  be  used  or  classified  as  a  "model  rocket"  as  distinguished  from  an  "amateur 
rocket"  the  S  Marshal  has  included  the  following  characteristics-  (a)  the 
rockit  engfne  shall  be  commercially  manufactured;  (b)  the  propellant  charge 
shin  no?  exceed  four  (4)  ounces  .  .  .;  (c)  the  rocket  shall  be  constructed  of 
nanernlastic  rubber,  or  wood  and  without  any  metal  parts;  (d)  the  rocket 
Ihall  in?  ude  Vithin  its  construction  an  effective  means  for  returning  tlie  rocket 
safe  V  to  ground  without  causing  injury  to  persons  or  property;  (e)  the  entire 
weight  of  the  finiSied  rocket  with  any  payload  shall  not  exceed   16   ounces. 
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